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vaxtang zaaliSvili – samarTlis doqtori; niu viJen universitetisa 

da kavkasiis universitetis asocirebuli profesori; Sps Savi zRvis saer-

TaSoriso universitetis socialur mecnierebaTa fakultetis samar-

Tlis programis mowveuli leqtori, SedarebiTi komerciuli samar-

Tlis samagistro programis koordinatori; ivane javaxiSvilis sax. 

Tbilisis saxelmwifo universitetis ekonomikisa da biznes fakulte-

tis mowveuli leqtori; Tsu-is iuridiuli fakultetis Tanamedrove 

kerZo samarTlis institutis wevri (sawyisi gverdebi; 1-13; 15-17 mux-

lebi).

naTia CitaSvili – samarTlis doqtori; ivane javaxiSvilis sax. Tbili-

sis saxelmwifo universitetis iuridiuli fakultetis asistent-pro-

fesori, Tanamedrove kerZo samarTlis institutis samecniero sabWos 

wevri; Tsu-is davis alternatiuli gadawyvetis erovnuli centris aR-

masrulebeli direqtori (me-14 muxli).

salome fruiZe – ivane javaxiSvilis sax. Tbilisis saxelmwifo uni-

versitetis iuridiuli fakultetis doqtoranti; saqarTvelos ius-

ticiis saministros adamianuri resursebis marTvis departamentis 

ufrosi; niu viJen universitetis asistent-profesori; Tsu-is iuridi-

uli fakultetis mowveuli leqtori (18-30 muxlebi).

Tamar Sudra – samarTlis magistri; Sps Savi zRvis saerTaSoriso uni-
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TamTa berikelaSvili – samarTlis magistri; evropuli samarTlis mag-

istri; Sps haidelbergcement kaukasusis administraciisa da SromiTi 

urTierTobebis menejeri (35-40; 44-46 muxlebi).

salome qeraSvili – ivane javaxiSvilis sax. Tbilisis saxelmwifo uni-

versitetis iuridiuli fakultetis doqtoranti; Tsu-is iuridiuli 

fakultetis mowveuli leqtori, Tanamedrove kerZo samarTlis insti-

tutis wevri (401-403; 41-43; 47-524 muxlebi).

giorgi amiranaSvili – ivane javaxiSvilis sax. Tbilisis saxelmwifo 

universitetis iuridiuli fakultetis doqtoranti; Tsu-is iurid-
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iuli fakultetis asistenti, internacionalizaciisa da samecniero 

kvlevebis samsaxuris ufrosi specialisti, Tanamedrove kerZo samar-

Tlis institutis wevri (53-55 muxlebi).

giorgi maxarobliSvili – samarTlis doqtori; ivane javaxiSvilis 

sax. Tbilisis saxelmwifo universitetis iuridiuli fakultetis 

asistent-profesori, sakorporacio, sabanko da ekonomikuri samarT-

lis institutis wevri, dekanis aparatis wevri (danarTebi).
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Sromis kodeqsis sayuradRebo komentari

SromiTi urTierTobis saTanado mowesrigeba yoveli qveynisTvis erT-

erT umTavres amocanas warmoadgens. am sferos gamarTul funqcioni-

rebaze mniSvnelovnad aris damokidebuli ganviTarebuli sabazro eko-

nomikisa da samarTlebrivi saxelmwifos arseboba.

saqarTveloSi Sromis samarTlis reforma jer kidev ar dasrule-

bula. 2006 wels ZalaSi Sevida Sromis kodeqsi, romelmac Secvala ma-

namde moqmedi sabWoTa Sromis kanonTa kodeqsi. axali kodeqsis mizani 

iyo Tanamedrove evropuli tradiciebis gaTvaliswineba qarTuli samar-

Tlis sistemaSi. 2013 wlidan ki amoqmedda kodeqsis axali redaqcia, ro-

melic uamrav siaxles Seicavs. am siaxleebiT saqarTvelo kidev ufro 

dauaxlovda evrokavSiris wevr qveynebSi moqmed standartebs.

saqarTvelos Sromis kodeqsis winamdebare muxlobrivi komentari 

warmoadgens ucxoeli specialistebisagan Semdgari samuSao jgufis 

mravalwliani moRvaweobis nayofs. masSi avtorebi saerTaSoriso do-

kumentebze, nacionalur kanonmdeblobebze, mravalricxovan liter-

aturul wyaroebsa da sasamarTlo praqtikaze dayrdnobiT ganixilaven 

mraval SromiTsamarTlebriv sakiTxs da metad saintereso winadadebebs 

gvTavazoben moqmedi kanonmdeblobis Semdgomi daxvewis TvalsazrisiT.

ganviTarebuli marTlwesrigi Sromis samarTlis sferos detaluri 

samarTlebrivi mowesrigebiTa da mdidari samosamarTleo samarTliT 

gamoirCeva. imis gaTvaliswinebiT, rom qarTuli Sromis samarTali jer 

kidev srulyofis stadiazea, misi Sedareba erT-erT ganviTarebul mar-

TlwesrigTan, rogoricaa evrokavSiris samarTali, sainteresoa ara mx-

olod samecniero TvalsazrisiT, aramed, pragmatuli mosazrebidan 

gamomdinare, ramdenadac misgan SesaZlebelia mravali normisa Tu in-

stitutis recefcia, miT ufro, rom am marTlwesrigs erovnuli Sromis 

samarTlisTvis misabaZi modelis funqcia akisria.

iqidan gamomdinare, rom saqarTvelo transformaciuli ekonomi-

kis qveynebis kategorias ganekuTvneba, CvenTvis aucilebelia im stand-

artebisa da wesebis codna, romlebic konkretul sferoSi gamoiyeneba 

da romelTagan mravali saqarTvelosaTvisac savaldebulo Zalis mqo-

nea. Sesabamisad, darwmunebuli var, rom am dargSi saerTaSoriso ga-

mocdilebisa da standartebis safuZvlianad damuSavebis, qarTul 

samarTlebriv realobasTan maTi adaptirebis TvalsazrisiT, es naSromi 

qarTveli mkiTxvelis dainteresebas gamoiwvevs da Sromis samarTliT 

dainteresebuli iuristebisaTvis samagido wigni gaxdeba.

aRsaniSnavia, rom es naSromi gamiznulia ara mxolod Sromis samar-

Tlis sferos mkvlevarebisTvis, aramed SromiTsamarTlebrivi davebis 
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ganmxilveli mosamarTleebisTvisac. amdenad, igi maT did daxmarebas 

gauwevs yoveldRiur saqmianobaSi.

dabolos, mTargmnelTa damsaxurebad unda iTqvas, rom maT SeZles 

daxvewili stiliTa da gasagebi eniT aRniSnuli wyaro xelmisawvdomi 

gaexadaT qarTveli mkiTxvelisaTvis. Tu gaviTvaliswinebT imas, rom qa-

rTuli iuridiuli ena jer kidev srulyofis procesSia, am amocanis Ses-

ruleba ar iyo ioli saqme. miuxedavad amisa, maT brwyinvaled gaarTves 

Tavi amas.

profesori lado Wanturia

saqarTvelos sagangebo da sruluflebiani elCi 

germaniis federaciul respublikaSi

berlini, 2016 wlis 15 maisi
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IMPORTANT COMMENTS OF LABOUR CODE

Proper regulation of labour relations is one of the main objectives for every country. 
Proper functioning of the developed market economy and the existence of state based on 
justice considerably depend on this fi eld.

Georgian reform of labour law is not completed yet. The Labour Code, which re-
placed the previous Soviet Code of Labour Laws, entered into force in 2006. The aim 
of the new Code was to consider modern European traditions in Georgian legal system. 
Since 2013, the revised Code is in force and contains a lot of novelty. These innovations 
brought Georgia closer to the EU standards.

The present detailed Comments of Labour Code is the result of years of work. Work-
ing group of foreign specialists was involved in this process. The authors discuss many 
issues taking into consideration the international documents, national laws, numerous 
literary sources, court practice and offer many interesting proposals to improve the cur-
rent legislation.

The developed legal systems are distinguished by detailed regulations and rich case 
law in the fi eld of labour. Considering the Georgian Labour Law evolution stage, its com-
parison to the European Union legal order is interesting not from scientifi c viewpoint, but 
also pragmatically. Because it can implement many of its provisions and legal principles, 
while this legal order has been chosen as model for national labour law.

Since Georgia belongs to the countries with transition economy, the knowledge of 
the standards and rules, applied in this particular fi eld is essential, and some of them 
even have mandatory character for Georgia. Accordingly, I strongly believe that through 
processing of international experience and standards in order to adapt it to Georgian legal 
reality, the Comments will be useful for Georgian readers and it will become a table book 
for the lawyers who are interested in labour law.

It should be noted that the book is intended not only for researchers in labour law but 
also for judges dealing with labour legal disputes. Thus, it will assist them in their daily 
activities.

Finally, work of translators is highly appreciated, as they were able to make that 
source available for Georgian readers with delicate and clear writing style. If we take into 
consideration, that the Georgian legal language is still in the process of refi nement, ac-
complishment of this task was not an easy one. Although they handled it brilliantly.

Professor Lado Chanturia
Extraordinary and Plenipotentiary Ambassador of

Georgia to the Federal Republic of Germany
Berlin, May 15, 2016
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saucxoo komentarebi Sromis samarTalSi

aRsaniSnavia, rom Sromis kodeqsis komentarebis momzadebiT, misma av-

torebma fasdaudebeli wvlili Seitanes qarTuli Sromis samarTlis gan-

viTarebis saqmeSi. samoqalaqo kodeqsis ZalaSi Sesvlis Semdeg, qarTuli 

kerZo samarTlis reformis istoriul procesSi erT-erTi yvelaze mniS-

vnelovani movlena iyo Sromis kodeqsis miReba. misi winamorbedi sab-

Wouri kodeqsisagan gansxvavebiT, am kodeqsisaTvis amosavali gaxda is 

principebi, romlebic kerZo samarTlis sxvadasxva ganStoebas erT or-

ganizmad kravs. saxelSekrulebo Tavisufleba da samarTlianoba xdeba 

SromiTi urTierTobebis mowesrigebis umTavresi safuZveli. amiT Sromis 

samarTali gaTavisuflda masTan SeuTavsebeli sajaro-samarTlebrivi 

minarevebisagan da moeqca saqarTvelos konstituciis 30-e muxlis moq-

medebis qveS, romelSic saqveynodaa gacxadebuli samarTlis am sfero-

saTvis damaxasiaTebeli fuZemdebluri principi _ „Sroma Tavisufalia“. 

am sayovelTao deklaraciuli debulebiT Sromis kodeqsi gaemijna Tavis 

warsuls, romelic Sromas ganixilavda ara marto rogorc uflebas, ar-

amed rogorc movaleobasac.

 kanonmdeblis am istoriuli ganacxadiT unda gaJRenTiliyo Sro-

mis samarTlis mTeli sistemuri sxeuli rogorc sakanonmdeblo, ise 

praqtikuli moqmedebis doneze. samwuxarod, kanonSemoqmedebis pro-

cesisaTvis yovelTvis damaxasiaTebeli iyo calkeuli normebis gziT 

kanonmdeblobis fuZemdebluri principebis uaryofa. sakonstitucio 

sasamarTloebs seriozuli Zalisxmeva sWirdebaT imisaTvis, rom samar-

Tlebrivi organizmis sxeulebrivi (RirebulebiTi) mTlianoba Senar-

Cundes da daiZlios masSi arsebuli Sinagani gaucxoeba. saqarTvelos 

sakonstitucio sasamarTlos am Temaze ramdenjerme mouwia Tavisi azri 

daefiqsirebina.

 Tanamedrove Sromis samarTlis seriozul problemas warmoad-

gens misi ganmarteba. Cemi dakvirvebiT, qarTuli marTlmsajuleba, sa-

konstitucio kontrolis CaTvliT, sakmaod seriozul nabijebs dgams 

am mimarTulebiT. Tumca, jer kidev Sorsa varT dvorkiniseuli WeS-

maritebisagan, romelic damajereblad gveubneba, rom samarTali esaa 

normis ganmarteba. am mimarTulebiT nakleb gambedaobas Tavisi obieq-

turi mizezebic gaaCnia. mometebuli sifrTxile gamowveuli unda iyos 

ara marto imiT, rom farTo ganmartebis tradicias ar aqvs xangrZlivi 

istoria, aramed imis SiSiTac, rom normis ganmartebiT ar moxdes Tavad 

am normis uaryofa. Sevamokleb Cems saTqmels da aRvniSnav, rom, vinc 

Secdomebze izrdeba, misi mxridan, Secdomis daSvebis albaTobac mcir-

deba. swori ganmartebiT vaxangrZlivebT pozitiuri samarTlis sicocx-
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lisunarianobas da Tavs vizRvevT xSiri sakanonmdeblo cvlilebebisgan.

vfiqrob, rom samarTlis ganviTarebis am tendencias mxari farTod 

unda aubas Sromis samarTalma. ucxoeli avtorebis mier Sesrulebuli 

komentarebi naTeli magaliTia imisa, ramdenad mniSvnelovania normis 

ganmartebis Tanamedrove meTodebis gziT samarTlis namdvili yofi-

erebis Semecneba. es komentarebi, aseve, gaxdeba Sromis kodeqsis srul-

yofis mniSvnelovani wyaro. Tanamedrove kerZo samarTlis institutis 

saxeliT, madloba minda gadavuxado komentaris avtorebs, mTargmnelebs 

da gansakuTrebiT mis redaqtors, profesor andrea boronis, romelic 

Cveni institutis ucxoeli wevria. simboluria, rom Sromis kodeqsis 

komentarebis qarTuli Targmani gamoicema swored Tanamedrove kerZo 

samarTlis institutis mier. vimedovnebT, rom es TanamSromloba moma-

valSic gagrZeldeba da xelis Semwyobi gaxdeba qarTuli kerZo samarT-

lis evropuli samarTlis sivrceSi harmonizaciisa.

profesori besarion zoiZe

Tsu iuridiuli fakultetis Tanamedrove kerZo samarTlis 

institutis direqtori
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OUTSTANDING COMMENTS IN THE LABOUR LAW

It should be noted that by drafting comments of the Labour Code the authors made an in-
valuable contribution to the development of the Georgian labour law. After the enactment 
of the Civil Code, the adoption of the Labour Code was one of the most important events 
in the historical process of the Georgian private law reform. Unlike its predecessor Soviet 
Code, the principles of the current Code are those which bind various branches of private 
law as unifi ed organism. Contractual freedom and justice became the main cornerstones 
for the regulation of labour relations. The labour law freed itself from incompatible public 
law impurities and came under the infl uence of the article 30 of Georgian Constitution 
which declares the underlying principle of this fi eld – „Labour shall be free“. By this gen-
eral regulation the Labour Code distanced itself from its past which was considered the 
labour not only as a right, but as an obligation.

The whole system of the labour law should have saturated with historical bid of the leg-
islator on the levels of legislation and practical action. Unfortunately, the law-making pro-
cess has always been marked by the tendency of denying the fundamental principles with 
particular provisions. Constitutional courts need to make serious efforts in order to main-
tain the integrity of the body of law (values enshrined in it) and to overcome the interior 
alienation. The Constitutional Court had to express its opinion on this topic several time.

The serious problem of modern labour law is its interpretation. To my observation on 
Georgian justice, including constitutional control, has taken serious steps in this direction. 
However, we are still very far from Dworkin’s truth that tells us confi dently that the law is 
the interpretation of norms. In this regard, the less courage has its objective reasons. Exces-
sive caution must be conditioned not only by the fact that the tradition of a broad interpre-
tation has not a long history, but also by the fear that the clarifi cation of provision can al-
low the denial of the norm itself. To shorten my conclusion, I would like to say that the one 
grown on mistakes faces less risk of making them further. Correct interpretation helps to long 
sustain the viability of positive law and secures from frequent amendments of legislation.

In my opinion, the labour law must follow the tendency towards this development. Com-
ments made by foreign authors is a clear example stressing the importance of law cognition by 
interpretation of norm through modern methods. The Comments will also become an impor-
tant source for the improvement to the Labour Code. In the name of Contemporary Private Law 
Institute I would like to thank the authors of the comments, translators and especially its editor, 
Professor Andrea Borroni, who is the foreign member of our institute. It was symbolic that the 
Georgian translation of the Comments of Labour Code was published by the Contemporary 
Private Law Institute. I hope that we can continue our cooperation in future and it will become 
an assistive tool for the harmonization of the Georgian private law to that of the European. 

Professor Besarion Zoidze
Director of the Contemporary Private Law Institute
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winasityvaoba

damoukideblobis miRebis Semdeg saqarTvelos karga xans mouwia sabWo-

Ta saqarTvelos Sromis kanonTa kodeqsis normebiT cxovreba. marTalia, 

kanonmdebelma, 2006 wlamde, araerTi cvlileba Seitana am kodeqsSi, ma-

gram aman, sabolood, ver  aRmofxvra sabWouri midgomebis suliskveTeba.

2006 wlis 25 maiss samoqmedod SemoRebul iqna axali Sromis kodeqsi, 

romelic awesrigebda saqarTvelos teritoriaze SromiT da mis Tanmdev 

urTierTobebs, Tu isini gansxvavebulad ar regulirdeboda sxva spe-

cialuri kanoniT an saqarTvelos saerTaSoriso xelSekrulebebiT. kod-

eqsi gamoirCeoda samarTlis normebis daxvewilobiTa da lakoniurobiT 

(1973 wlis sabWoTa kodeqsisgan gansxvavebiT, romelic mravalricxovani 

normebisgan Sedgeboda (248), 2006 wlis kodeqsi mxolod 56 normas Sei-

cavda). es tendencia mTlianad SeinarCuna 2010 wlis 17 dekembris kod-

eqsmac, romelic organuli kanonis rangSi iqna ayvanili.

SromiTi urTierTobebis momwesrigebeli normebis sicocxlisunari-

anobis ZiriTadi indikatori sasamarTlo praqtikaa. swored sasamarTlo 

iRebs saboloo gadawyvetilebas konkretuli davis farglebSi da, Sesa-

bamisad, axdens kanonis normebis gamoyenebas, Riad darCenili sakiTxebis 

racionalur interpretacias, anu  sakanonmdeblo xarvezis Sevsebas kan-

onis ganvrcobisa da Sesworebis gziT.  uaxlesi gadawyvetilebebis anal-

izi aCvenebs, rom is lakonizmi, romelic moqmed debulebebs axasiaTebs, 

zogjer, mTeli rigi sakiTxebis mouwesrigeblobas ganapirobebs. ase mag-

aliTad:

1. debuleba imis Sesaxeb, rom  „SromiTi urTierToba warmoiSoba mxa-

reTa Tanasworuflebianobis safuZvelze nebis Tavisufali gamovlenis 

Sedegad miRweuli SeTanxmebiT“ (2.2. muxli), ar SeiZleba zust formuli-

rebad miviCnioT maSin, rodesac damsaqmebeli, rogorc wesi, urTierTo-

bis ufro „Zlieri“, xolo dasaqmebuli ki „susti“ mxarea.1  

2. an kidev, SromiT da winasaxelSekrulebo urTierTobebSi diskrim-

inaciis akrZalvis Sesaxeb normis (2.3. muxli) farTo interpretaciis 

SesaZlebloba2. 

3. garda amisa, dasaqmebulis daTxovnisas srulyofili da mkafio 

1 „zogjer molaparakebaSi monawile erT-erTi mxare imdenad aRemateba meores eko-

nomikuri siZlieriT, rom SeuZlia Tavs moaxvios xelSekrulebis Sinaarsi. zog 

SemTxvevaSi moTxovna aWarbebs miwodebas, magaliTad, Sromis bazarze. ase rom, 

mxare, damokidebuli saZiebeli samsaxuris SeTavazebaze, praqtikulad ar flobs 

araviTar SesaZleblobas, gamoiyenos xelSekrulebis Tavisufleba da zegavlena 

moaxdinos mis Sinaarsze...“, k. cvaigerti, h. kotci, SedarebiTi samarTalmcodneo-

bis Sesavali kerZo samarTlis sferoSi, t. 2, Tb., 2001, 15-16.
2 ix. susg №as-414-391-2014  29.04.2014w., №as-460-49-15, 27.05.15 w.      
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wesebis ararseboba (37-38-e muxlebi) xels uSlis erTgvarovani praqtikis 

Camoyalibebas3  da a.S.  

marTalia, kanonis komentari samarTlis wyarod ver ganixileba, ma-

gram udavoa, rom igi mosamarTles (sasamarTlos) uTuod exmareba kanon-

mdeblis miznisa da normis Sinaarsis ganmartebisas. 

winamdebare qarTuli Sromis kodeqsis komentarebi, romelic, Sei-

Zleba iTqvas, aqamde CemTvis xelmisawvdom komentarebs Soris yvelaze 

srulyofilis STabeWdilebas tovebs, darwmunebuli var, „Jangbadis ba-

lonis“ rols iTamaSebs qarTveli mosamarTleebisaTvis da uTuod daex-

mareba maT kanonis xarvezebis Sevsebasa da erTiani sasamarTlo praqtikis 

CamoyalibebaSi. vfiqrob, gansakuTrebiT sayuradRebo da produqtiulia 

qarTuli normebis komentirebisas SedarebiTsamarTlebrivi meTodis 

gamoyeneba, ramac ukeT warmoaCina ZiriTadi samarTlebrivi sistemebis 

msgavsebebi da gansxvavebebi da, Sesabamisad, am TvalsazrisiT, samarTlis 

ganviTarebis aucilebloba.  

gadaWarbebuli ar iqneba, Tu vityvi, rom es wigni gaxdeba TiToeu-

li mosamarTlis samagido wigni da  fasadaudebel daxmarebas gauwevs 

TiToeul maTgans samosamarTleo saqmianobis ganxorcielebaSi.

mzia Todua

saqarTvelos uzenaesi sasamarTlos 

samoqalaqo saqmeTa palatis Tavmjdomare

Tbilisi,  aprili, 2016 weli

3 ix. susg №as-1109-1044-16, 22.01.16 w., №as-1155-1086, 02.02.16 w.
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PREFACE

Since gaining independence Georgia had still used the provisions of the Code of La-
bour Laws of Soviet Georgia. Although law maker had made numerous changes to it 
till 2006, though failed to eliminate the spirit of Soviet approaches.

A new Labour Code was adopted on May 25, 2006, regulating labour and associ-
ated relations if they were not regulated by other special law or international agree-
ments of Georgia. The provisions of the Code were refi ned and laconic (unlike those of 
the Soviet Code of 1973, consisting of numerous provisions (248 articles), the Code of 
2006 contained 56 articles). The same trend was retained in the Code of 2010, raised 
in hierarchy as organic law.

The main indicator of the viability of labour law regulation is court practice. The 
Court delivers fi nal decision on the dispute and accordingly, it applies provisions of 
law, makes interpretation of the unregulated issues, through legislative gap fi lling and 
correction of law. The analysis of the recent decisions has shown that the laconism, 
which characterizes the current norms, sometimes leads to blank spaces in regulation. 
For example:

1. The following provision: „Labour relations emerge by the agreement reached, 
under the principle of equality, by the free expression of the wills“. (article 2.2.), can-
not be considered to be precise,, while employer tends to appear as a  „stronger“ party 
and employee as a „weaker“ one.1 

2. See also provision on prohibition of discrimination in labour and pre-contractu-
al relations (article 2.3.) providing for the possibility of wide interpretation2;

In addition, one can mention the absence of clear rules on dismissal of employees 
(articles 37- 38) preventing the formation of the uniform practice3, etc.

3. It is true that the comments of the law cannot be considered as a legal source, 
but no doubt it assists the assessing of goals of law maker and thus the true content of 
a particular provision.

We can say that the Comments on Georgian Labour Code is the perfect among 
all available comments so far. I am sure it can serve as an „oxygen container“ for the 
judges assisting them in the gap fi lling process of law as well as in forming unifi ed 
court practice.

1 „Often this is because one party has so much more economic clout than the other that he can dictate 
the terms on which he will do business. In many markets, such as [housing and] employment, demand 
is so great and supply is so short that the applicant has really no chance to exercise his freedom of 
contract and having any effect on the terms of the deal…“, K. Zweigert, H. Kotz, An Introduction to 
Comparative Law (in Private Law), Vol. 2, (In Georgian) Tbilisi, 2001, 15-16.
2 See Ruling of Supreme court of Georgia (RSCG) №AS-414-391-2014, 29.04.2014, №AS-460-49-
15, 27.05.15.
3 See RSCG №AS-1109-1044-16, 22.01.16., №AS-1155-1086, 02.02.16.
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To my opinion, it is essential and productive to use comparative method in com-
menting Georgian provisions. The method demonstrated the major similarities and 
differences between legal systems and also the necessity of further legal development.

It is no exaggeration to say that this book will become a handbook for each judge 
and an invaluable tool in their judicial activities.

Mzia Todua
The Supreme Court of Georgia 

Chairman of the Chamber of Civil Cases 
Tbilisi, April, 2016
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misalmeba

Sromis uflebis dacva saqarTvelos saxalxo damcvelis erT-erTi pri-

oritetuli mimarTulebaa. araerTi rekomendacia iqna momzadebuli am 

uflebis ukeT realizebis mizniT. maT Soris, aRsaniSnavia saqarTvelos 

Sromis kodeqsSi 2013 wels ganxorcielebuli cvlilebebi, romelic 

mniSvnelovani etapi iyo Sromis saerTaSoriso standartebTan qveynis 

kanonmdeblobis harmonizaciis kuTxiT. cvlilebebma xeli Seuwyo Sromis 

uflebis realizacias qveyanaSi, Tumca, araerTi xarvezi darCa kanonmde-

blobaSi. kodeqsiT kvlav araa gansazRvruli dRiuri samuSao saaTebisa 

da kviraSi samuSao dReebis raodenoba, zeganakveTuri samuSao saaTebis 

maqsimaluri dasaSvebi zRvari.

Sromis kanonmdeblobiT ar aris gansazRvruli Sromis minimaluri  

anazRaurebis odenoba. saqarTvelos Sromis kodeqsi ar iZleva ama Tu 

im piris dakavebuli Tanamdebobidan gaTavisuflebis safuZvlebis amom-

wurav CamonaTvals, zogadi Canaweris arseboba damsaqmebels utovebs 

farTo Sefasebisa da moqmedebis areals, xolo dasaqmebulisaTvis winas-

war ar aris ganWvretadi da naTeli, ra SeiZleba gaxdes masTan SromiTi 

urTierTobis Sewyvetis safuZveli. ar arsebobs SromiTi movaleobis 

Sesrulebisas dasaqmebulis janmrTelobisTvis miyenebuli zianis an misi 

gardacvalebis Sedegad damdgari zianis anazRaurebis wesi.

kvlav problemad rCeba SromiT uflebebsa da Sromis usafrTxo gare-

mos monitoringze pasuxismgebeli saxelmwifo instituciis ararsebo-

ba. saqarTvelos mTavrobis dadgenilebiT damtkicda Sromis pirobebis 

monitoringis saxelmwifo programa, Tumca, aRniSnuli ver CaiTvleba 

monitoringis efeqtian meqanizmad. kerZod, programis farglebSi xor-

cieldeba mxolod im sawarmoTa Semowmeba, romlebic winaswar gamoTq-

vamen amis survils da darRvevebis aRmoCenis SemTxvevaSi monitorebs 

mxolod Sesasruleblad arasavaldebulo xasiaTis rekomendaciebis ga-

cemis ufleba gaaCniaT. Sesabamisad, damsaqmeblis nebis ararsebobis pi-

robebSi gamovlenili darRvevebis aRmofxvris  meqanizmi ar arsebobs.

 Sromis saerTaSoriso organizaciis mier dadgenili stand-

artebis Sesabamisad, saxelmwifos gaaCnia pozitiuri valdebuleba, Se-

qmnas qmediTi instrumenti, romelic samuSao adgilebze fataluri Sem-

Txvevebis prevenciisken iqneba mimarTuli. aucilebelia Seiqmnas Sromis 

usafrTxoebis wesebis dacvaze zedamxedvelobis ganmaxorcielebeli 

saxelmwifo organo – Sromis inspeqcia SromiTi usafrTxoebis wesebis 

darRvevisaTvis adekvaturi sanqciebis gansazRvris mizniT damsaqmebel-

Ta mimarT.

saqarTvelos saxalxo damcvelis saqmianobaSi, aseve, mniSvnelovani 
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adgili ukavia  SromiT urTierTobebSi diskriminaciis SemTxvevebis 

Seswavlas da am mimarTulebiT SemuSavebul rekomendaciebs, romlebic 

„diskriminaciis yvela formis aRmofxvris Sesaxeb“ saqarTvelos kanonis 

safuZvelzea SemuSavebuli.

araerTi ganmcxadebeli mogvmarTavda da aRniSnavda, rom sajaro 

samsaxurSi Tanamdebobebis dasakaveblad gamocxadebuli konkurse-

bi formalur xasiaTs atarebda da Tanamdebobebze winaswar SerCeuli 

kandidatebis daniSvna xdeboda. gancxadebebis Seswavlis dros gamov-

linda SemTxvevebi, rodesac ar xdeboda konkursantebTan gasaubrebis 

amsaxveli oqmebis srulyofili saxiT Sedgena, aseve, ver dgindeboda, 

konkretulad ra kriteriumi gaxda sxva pirisTvis upiratesobis mini-

Webis safuZveli, rac iZleva dasabuTebuli varaudis safuZvels, rom 

konkursebi samarTlianad ar tardeboda.

zogadad, es sakiTxebi miuTiTebs im gamowvevebze, romlebic arse-

bobs qveyanaSi Sromis uflebis saTanado dacvis kuTxiT da Sesabamis 

sakanonmdeblo cvlilebebis aucileblobaze miuTiTebs.

saqarTvelos saxalxo damcveli gaagrZelebs muSaobas Sromis kanon-

mdeblobis daxvewisa da qveyanaSi Sromis uflebebis maRali standartebis 

danergvis mimarTulebiT.

winamdebare komentarebi xels Seuwyobs am sferoSi arsebuli xarve-

zebis gamovlenas, erTiani sasamarTlo praqtikis Camoyalibebas da 

sazogadoebis ukeT informirebas Sromis kodeqsis praqtikaSi implemen-

taciis sakiTxebze.

garda amisa, CemTvis gansakuTrebiT saamayoa saqarTvelos saxalxo 

damcvelis ofisis uSualo monawileoba da wvlili wignis gamocemaSi, 

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetTan er-

Tad. amasTan, gansakuTrebuli madloba minda gadavuxado evrokavSiris 

proeqts – „saqarTvelos  saxalxo  damcvelis aparatis xelSewyoba II“ 

– finansuri mxardaWerisaTvis, ramac SesaZlebeli gaxada winamdebare 

Targmanis gamocema.

uCa nanuaSvili 

saqarTvelos saxalxo damcveli
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GREETING

One of the priority areas for the Public Defender is to protect labour rights. Many recom-
mendations have been prepared in order to realize these rights in better way. Proposals for 
the changes made to Labour Code of Georgia in 2013 year among those recommendation 
and reform became an important stage aiming at harmonization of the legislation of the 
country with international labour standards. The changes contributed to implementation 
of labor rights in the country; however, many gaps remain in law. The Code still does not 
defi ne daily work hours and number of working days per week, the permissible overtime 
limits.

Labour legislation does not defi ne the amount of minimum wages. The Labour Code 
does not provide for closed list of grounds for dismissal. The existence of general clause 
allows employer to avail himself with its wide interpretation and usage and this causes 
unpredictability and uncertainty for employee on the grounds of cancellation of employ-
ment relations. There are no adequate rules of compensation for injuries or death during 
the employment.

Inexistence of state institution responsible for monitoring over labour rights and safe-
ty at work still remains a problem. State program of monitoring over working conditions 
was approved by the Resolution of the Government of Georgia, however, this cannot be 
considered as an effective monitoring mechanism. In particular, the program is carried out 
to check only those enterprises, which express the desire on it and in case of violations 
remedies are limited only to recommendations. Accordingly, no legal mechanism to take 
measures for improvements is in place if employer objects to abide.

As per standards of International Labour Organization, the state has a positive 
obligation to create an effective prevention instrument of fatal accidents at work. It 
is necessary to create a state body – the labour inspectorate which will supervise the 
implementation of safety at work regulations to adequately sanction employer in case 
of violations.

The study of discrimination in labour relations and the development of recommenda-
tions in this fi eld are also among the main activities of the Public Defender. Recommen-
dations are based on Georgian Law on Elimination of all Forms of Discrimination.

There are considerable number of applications with the complaints that competitions 
for vacant positions in public service are formal and winners are preselected. Analysis 
of applications revealed that interviews were not comprehensively documented through 
protocols and the criteria of preference to particular candidate was unclear; this raised 
reasonable doubts on fairness of the competition process.

In general, mentioned issues point to the challenges in adequate protection of labour 
rights in the country and stress the necessity for relevant legislative amendments.

The Public Defender will continue to work on improving labour law and introducing 
high standards of protection for labour rights in our country.
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The present comments will assist to identify the gaps in this sphere, formation of uni-
fi ed court practice and better inform society on the implementation of the Labour Code 
in practice.

Besides, the Offi ce of the Public Defender is particularly proud to participate and 
make a contribution in the publishing of the present book with Ivane Javakhishvili Tbilisi 
State University. In addition, it is especially grateful to the EU project – The Promotion 
of the Offi ce of Public Defender of Georgia II” – for the fi nancial support in publication.

Ucha Nanuashvili
Public Defender of Georgia
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avtorebi

aveta, r., neapolis meore universitetis SedarebiTi kerZo samarTlis 

mkvlevari;

baCini, f., milanis bikokas universitetis Sromis samarTlisa da urTi-

erTobebis  asistent profesori;

boroni, a., neapolis (italia) meore universitetis Jan mones sax. poli-

tikur mecnierebaTa departamentis SedarebiTi kerZo samarTlis aka-

demiuri departamentis asistent profesori;

damore, a., Sromis samarTli doqtori _ milanis bikokas universitetis 

mowveuli leqtori;

de giorgi, d., iuridiuli fakultetis (boloniis alma mater stu-

diorum universitetis Tanamedrove fiskaluri swavlebis evropuli 

skola) doqtoranti;

de oto, v., neapolis meore universitetis kerZo samarTlis akademiuri 

mkvlevari;

fusko, f., italiis humanitarul mecnierebaTa institutis doqtoran-

ti;

marikonda, k., neapolis (italia) meore universitetis Jan mones sax. 

politikur mecnierebaTa departamentis SedarebiTi kerZo samarTlis 

akademiuri departamentis asistenti profesori da mkvlevari;

mazei, g., neapolis (italia) meore universitetis Jan mones sax. poli-

tikur mecnierebaTa departamentis SedarebiTi kerZo samarTlis aka-

demiuri departamentis asistenti profesori da mkvlevari;

pastena, a., neapolis (italia) meore universitetis Jan mones sax. poli-

tikur mecnierebaTa departamentis SedarebiTi kerZo samarTlis aka-

demiuri departamentis asistent profesori da mkvlevari;

punioli, q., advokati Sromis samarTalSi _ milanis bikokas univer-

sitetis doqtori;
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salazari, p., advokati;

santagata, r., neapolis meore universitetis Sromis samarTlis leq-

tori;

segesio, m., neapolis meore universitetis SedarebiTi samarTlisa da 

integraciuli procesebisa da SedarebiTi samarTlis doqtoranti da 

umcrosi mkvlevari;

sarjenti, m., Sromis samarTlis profesori, midleseqsis universite-

tis biznes skolis saerTaSoriso da SedarebiTi Sromis samarTlis 

kvle viTi eleqtronuli Jurnalis mmarTveli redaqtori;

simeone, k. m., neapolis meore universitetis SedarebiTi samarTlisa da 

integraciuli procesebis doqtoranti;

speciale, p., milanis wminda gulis kaTolikuri universitetis Sromis 

samarTlis kaTedris iuristi da doqtori Sromis samarTalSi;

tebano, l., neapolis meore universitetis Jan mones sax. politikur 

mecnierebaTa departamentis Sromis samarTlisa da evropuli Sromis 

samarTlis ufrosi leqtori, kataniis universitetis evropuli Sro-

mis samarTlis doqtori;

vetori, t., milanis bikokas universitetis asocirebuli profesori 

Sromis samarTalSi.
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madlierebis werili

upirveles yovlisa, msurs, madliereba gamovxato iv. javaxiSvilis sax-

elobis Tbilisis saxelmwifo universitetisa da neapolis (italia) meo-

re universitetis Jan mones sax. politikur mecnierebaTa departamentis, 

Sesabamisad, iuridiuli fakultetis dekanis, prof. irakli burdulisa 

da departamentis direqtoris, prof. J.m. piCinelis mimarT, rom momces 

SesaZlebloba, koordinacia gamewia am proeqtisa da Rirebuli wamow-

yebisaTvis, maT mier gamoCenili enTuziazmis gamo.

Semdgom, gansakuTrebuli madloba minda gadavuxado yvela avtors 

ganxorcielebuli analizisa da gaweuli SromisTvis, gansakuTrebiT ki, 

franCesko baCinis milanis bikokas universitetidan winamdebare komen-

taris warmatebiT SesrulebaSi Setanili wvlilisaTvis ara marto Ta-

naavtoris, aramed saimedo partnioris rangSi.

gulwrfel madlobas movaxseneb prof. sofio CaCavas proeqtis sawy-

is etapze gaweuli TanadgomisaTvis da baton giorgi amiranaSvils TviT 

yvelaze delikatur etapebze daxmarebis, moTminebisa da gulmodginebi-

saTvis.

garda amisa, msurs, madliereba gamovxato gamomcemlis mimarT, 

radgan igi CaerTo proeqtSi samarTlis samecniero sferos ganviTarebi-

sa da winsvlis mizniT.

damatebiT, madloba minda gadavuxado Cems xelmZRvanels, gabriele 

krespi regizis, visTanac viziareb saqarTvelos siyvaruls, valentina 

folinis _ redaqtirebisas gaweuli daxmarebisTvis da simon grasos _ 

Cvens gundTan TanamSromlobisTvis, masalebis moZiebisa da Rirebuli 

wyaroebis mowodebisTvis.
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komentaris Sesavali

andrea boroni

qarTuli Sromis kodeqsis komentaris momzadebis SesaZlebloba erT-

droulad didi pativi da amave dros, pasuxismgeblobaa.

pirvel rigSi, saqarTvelosTan urTierToba CemTvis pativia, radgan 

es aris qveyana, romelmac momca Sansi memuSava profesoris rangSi iv. 

javaxiSvilis Tbilisis saxelmwifo universitetSi, gamomeqveynebina 

naSromi samarTlis JurnalSi1, Tbilad mimaspinZla da Tavi magrZnobina 

ise, rogorc saxlSi. es aris qveyana, romelTanac msurs gavamyaro Cemi 

urTierTobebi sxvadasxva iseTi proeqtebis ganxorcielebiT, rogori-

caa, magaliTad, italiuri soflis meurneobisa da saukeTeso sakvebi 

produqtebis wardgena; aseTi RonisZieba ukve Cavatare 2014 wlis Teber-

valSi.

meore mxriv, didad sasiamovno iyo is, rom momeca SesaZlebloba, 

aseTi Rirebuli proeqtis warmatebiT ganxorcielebaSi CamerTo Cemi ko-

legebi. 

dabolos, proeqtis ambiciurobidan gamomdinare, es samuSao namdvi-

li gamowveva iyo. sayovelTaod cnobilia, rom nebismieri kodifikaciis 

procesi gajerebulia SedarebiTsamarTlebrivi analizis komponentiT 

da kanonmdeblobis axali segmentis miRebas Tan erTvis Sesabamisi komen-

tari.

es wamowyeba, yvelaferTan erTad, Sinaarsidan gamomdinare, farTo-

masStabian teqnikur mxaresac moicavda da dakavSirebuli iyo rig so-

cialur da politikur SedegebTan. garda amisa, samuSao erTob moculo-

biTi iyo, radgan es pirveli msgavsi proeqti gaxldaT qarTul Sromis 

samarTalSi da Znelad Tu moiZieboda sxva (sarwmuno) wyaroebi.2  

aRniSnulidan gamomdinare, amgvari samuSaos saTanadod Sesasrule-

blad umniSvnelovanesi iyo SedarebiTsamarTlebrivi meTodis3 gamoy-

1 Tsu-s samarTlis JurnalSi gamoqveynebuli maqvs Semdegi naSromi: „Rvinis ba-

zarTan dakavSirebuli sasamarTlo praqtika evropis masStabiT“.
2 am aspeqtis damuSavebisas aRsaniSnavia b-ni giorgi amiranaSvilis wvlili gaweuli 

TanadgomiTa da sxvadasxvagvari daxmarebis saxiT.
3 es midgoma efuZneba trentos xuT TeziSi mocemul principebs, romlebic gamo-

qveynda 1987 wels „trentos manifestis“ saxiT da Camoyalibebuli iyo gavleni-

ani italieli komparativistebis mier. kerZod, 1-li da me-5 Tezisebi moicavda 

meTodologiur midgomebs. pirvel TezisSi mocemulia SedarebiTi samarTlis 

mizani; kerZod, rodesac is aRiqmeba mecnierebad, misi mizani unda iyos samarT-

lebrivi monacemebis ukeT aRqma. me-5 Tezisi ki amtkicebs, rom konkretuli samar-

Tlis sistemis Sesaxeb codna ar aris am qveynis warmomadgeneli iuristis monopo-

lia. piriqiT, Tuki, erTi mxriv, am iuristis upiratesobaa informaciis siuxve, 

meore mxriv, misTvis naklia is, rom sayrdeni Teoriuli msjelobebi Semoifargle-
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eneba, romliTac ucxoeli iuristi SeZlebda mesame qveynis arsebuli 

samarTlebrivi monacemebis damuSavebasa da analizs. miuxedavad imisa, 

rom ucxoeli iuristi SezRudulia adgilobriv monacemTa mopoveba-

Si, mis msjelobebs ar emuqreba safrTxe, Semofarglul iqnes mxolod 

erTi sistemis koncefciebiT, rac adgilobrivi iuristis gansjaze mniS-

vnelovani zegavlenis momxdenia. sxva sityvebiT rom vTqvaT, ucxoe-

li specialistis analizi gvTavazobs adgilobrivi sakiTxebis gareSe 

TvaliT danaxvis perspeqtivas.4

ufro metic, yvelaferTan erTad, SedarebiTsamarTlebrivi meTodi 

iZleva ZiriTadi samarTlebrivi sistemebis msgavsebebisa da gansxvave-

bebis danaxvis SesaZleblobas da qarTvel kanonmdebels sTavazobs glo-

baluri modelebis Sesaxeb codnas, rac, amavdroulad, qveynis samarT-

lebrivi ganviTarebisaTvis soliduri safuZvelia.

saboloo Sedegi miRwevadi ver iqneboda teqtis erTiani standartiT 

formirebis wesebis gareSe; avtorebs eTxovaT, gaeTvaliswinebinaT mod-

eli, romelic sam ZiriTad etapzea dafuZnebuli: i) sakuTari samarTlis 

sistemis analizi, raTa gamokveTiliyo specifikuri problemis reguli-

rebis Sesabamisi varianti; ii) samarTlebrivi problemis regulirebis 

aRwera erTi an ramdenime Semdegi TvalsaCino modeliT: mag., safrangeTi, 

evropuli kavSiri, aSS an „modeluri wesebi“; iii) aRniSnuli sistemebis 

Sedarebis safuZvelze, qarTuli wesebis komentireba susti da Zlieri 

momentebis gamokveTiT.

SedarebiTi analiziT kometirebisas gamoikveTa saerTo samarTalsa 

da kontinenturi evropis „civiluri“ samarTlis [civil law] sistemebs So-

ris arsebuli mniSvnelovani gansxvavebani; metic, analizma warmoaCina 

„civiluri“ samarTlis jgufSi Semavali sistemebis sxvaobebic romanuli 

samarTlis ojaxis warmomadgenel qveynebsa (rogoricaa italia da safr-

angeTi) da germanul sistemas Soris.

aSS-s sistemiT Tu daviwyebT, unda aRiniSnos, rom TiTqmis yvela 

amerikuli iurisdiqcia iyenebs „surviliT dasaqmebis“ („employment at-
will“) doqtrinas, romlis Tavisebureba missave fesvebSia; `surviliT 

dasaqmebis~ wesis saTave arc sakanonmdeblo sivrceSi da arc sasamarTlo 

praqtikaSia, aramed igi momdinareobs niu-iorkeli advokatis, h. j. vu-

dis samecniero naSromebidan“5. miuxedavad imisa, rom am wess istoriul 

ba mxolod am sistemaSi moqmedi wesebiT.
4 realurad, „samarTlebrivi Semadgenlebis (e.w. „formantebis“ formants)“ doqtri-

nis [avtori rudolf zako] mixedviT, samarTali marto sakanonmdeblo procesi ar 

aris, radgan wesebi aseve doqtrinis mier ganmartebis sagania da praqtikaSi gamoy-

enebisa da msjelobebis zegavlenis qveSaa. 
5 C. Daugherty Rasnic, Balancing Respective Rights In The Employment Contract: Contrasting The 
U.S. `Employment-At-Will~ Rule With The Worker Statutory Protections Against Dismissal In Euro-
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SemTxveviTobad aRweren, man saukuneebis ganmavlobaSi moqmedi kanonis 

xasiaTi SeiZina.    

„surviliT dasaqmebis“ istoria iwyeba 1877 wlidan, rodesac Ta-

vis naSromebSi horacio j. vudi amtkicebda, rom „ganusazRvreli vadiT 

dadebuli SromiTi xelSekrulebiT myardeboda mxareTa Soris nebe-

lobiTi  („at-will“) urTierToba da TiToeul mxares SeeZlo Seewyvita 

igi survilisamebr („at-will“)“6 yovelgvari [winaswari] Setyobinebisa da 

mizezis gareSe. Tumca vudsi aseTi daskvnisas uTiTebda oTx sasamarTlo 

gadawyvetilebaze da arasworad aRiqvamda maT. miuxedavad amisa, vudsis 
wesi SesabamisobaSi modioda SeerTebuli Statebis imJamindel liber-

alur xedvebTan, radgan qveyana ganicdida eqspansias geografiuli da 

ekonomikuri TvalsazrisiT. amdenad, vudsis midgomas miesalmebodnen da 

iRebdnen qveynis masStabiT.7

amis Semdgom, „surviliT dasaqmebis“ wesis formulireba 1884 wels 

moxda sasamarTlo gadawyvetilebaSi, rodesac tenesis uzenaesma sa-

samarTlom, Payne v. The Western & amp; Atlantic Railroad Co,8 saqmis ganxilvi-

sas daadgina, rom mudmivi samuSaos SemTxvevaSi, damsaqmebeli uflebamo-

sili iyo kanonierad gaeTavisuflebina dasaqmebuli samarTliani mizeziT 

an umizezod, an, ufro metic, moralurad gaumarTlebeli safuZvliTac 

ki.9 XIX saukunidan moyolebuli, es gadawyvetileba iqca zogad doqtri-

nad, romelsac iyenebdnen SromiTi xelSekrulebebis mimarT aSS-Si; amde-

nad, Tuki mxareebi werilobiT sxvagvarad ar SeTanxmdebodnen, SromiTi 

urTierToba „surviliT dasaqmebad“ iTvleboda.10

momdevno sasamarTlo gadawyvetilebebSi im mizniT, rom ganesaz-

RvraT „surviliT dasaqmebis“ buneba da arsebobis kanonierebis winapir-

obani, dadginda, rom „surviliT dasaqmebas“ adgili hqonda maSin, rode-

sac SromiTi urTierToba ganusazRvreli vadiT iyo damyarebuli“.11

pean Community Countries, 4 D.C.L. J. Int’l L. & Prac. 441, (1995).
6 R. A. Lord, The At-will Relationship in the 21st Century: A Consideration of Consideration, 58 
Baylor L. Rev. 707 (2006).
7 iqve.
8 Sead. 82 Tenn. 507, Hutton v. Watters, 132 Tenn. 527, 179 S.W. 134, (1915).
9 Sead. 82 Tenn. P.520-21. The Court affi rmed: `Trade and work are equally free. Under the law, the 
employer and the employee are free; once the parties establish an agreement, they are bound by it~.
10 T. C. Kohler, Tendenze e prospettive in tema i executive staff: un quadro comparato. Dirigenti e 
regolazione del mercato del lavoro negli Stati Uniti, Dir. relaz. ind., Vol.1, (2009), at 1.
11 iqve. avtori amatebs, rom, amasTan, arsebobs gamonaklisi, „rodesac dasaqmebu-

lis Semxvedri Sesruleba [pays some additional consideration] imaze metia, vidre gaweu-

li Sroma“. ufro metic, „surviliT dasaqmebis“ wesi gamoiyeneba „maSin, rodesac 

SeTanxmeba zepiri an werilobiTia da ar iTvaliswinebs vadas, an masSi mocemulia 

mniSvnelovnad xangrZlivi periodi iseTi uCveulo gamoTqmiT, rogoricaa mTeli 

sicocxle an mudmivi dasaqmeba“. iqve.
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imavdroulad, vadiani (droebiTi) xelSekrulebisas, damsaqmebeli 

uflebamosili iyo, Seewyvita urTierToba mxolod mniSvnelovani safuZv-

liT maSin, rodesac dasaqmebuls SeeZlo emoqmeda survilisamebr („at-will~).
miuxedavad aRniSnulisa, ZiriTadi sakiTxi, romelic wamoiWreba 

„surviliT dasaqmebasTan“ dakavSirebiT, exeba iluzorul urTierTobas, 

romelic am wess udevs safuZvlad.

saerTo samarTalSi xelSekruleba moiTxovs mxareTa dapirebas Ses-

rulebaTa gacvlis Taobaze (Semxvedr Sesrulebas _ „consideration“12). 

surviliT dasaqmebis SemTxvevaSi, amgvari dapireba ver asrulebs Semx-

vedri Sesrulebis rols, radgan TiToeul  mxares ufleba aqvs Sewyvi-

tos SromiTi urTierToba nebismier dros, nebismieri mizeziT. amgvarad, 

aseTi urTierTobiT mxareebi ar arian SeboWili, Seasrulon raime mo-

mavali moqmedeba, Sesabamisad, dasaqmeba ar SeiZleba CaiTvalos saTa-

nado SromiT xelSekrulebad, romelic aRsrulebadia kanonis ZaliT; 

aramed es ufro SromiTi urTierTobaa, romelic SeiZleba dasruldes 

[...] „TiToeuli mxaris surviliT“.13

warmodgenili aSkara winaaRmdegobis miuxedavad, amerikulma sa-

samarTloebma (romelTac mxari auba kanonmdebelmac) daiwyes Semxvedri 

Sesrulebis doqtriniT manipulireba da gamoiyenes tradiciuli sax-

elSekrulebo wesebi „surviliT dasaqmebis“ doqtrinis mimarT, raTa moex-

dinaT am wesebis legitimizacia da sasurveli gadawyvetilebebis miReba.14

amgvari moqmedebebiT 1970-ian wlebSi sasamarTloebma SeimuSva „sur-

viliT dasaqmebis“ wesidan gamonaklisebi, raTa gaeumjobesebina „sur-

viliT dasaqmebis wesidan gamomdinare“ dasaqmebulis susti „sawyisi 

(pozicia) molaparakebisas, rac xels uSlida maT dasaqmebis usafrTxoe-

bis15 Taobaze pirobebis SeTanxmebisas“.16 

12 „Semxvedri Sesrulebis“ doqtrina saerTo samarTlis sistemaTa maxasiaTebeli 

niSania, rac gamoarCevs mas „civiluri“ saxelSekrulebo samarTlebrivi azrovnebi-

sgan. „Semxvedri Sesruleba xelSekrulebis dapirebasTan kavSiris konceptualiza-

ciis safuZvlis teqnikuri manifestaciaa [...] dapirebis saxelSekrulebo vadebule-

baTa centrSi ganTavsebiT, Semxvedri Sesrulebis doqtrina upiratesobas aniWebs 

xelSemkvrel mxares, rogor informirebul da Tavisi nebiT moqmed subieqts, ro-

melic iRebs valdebulebas gazomili, daTvladi namatis saxiT, zusti da Rire-

buli valdebulebis sanacvlod“, R. Kreitner, The Gift Beyond The Grave: Revisiting The 
Question Of Consideration, 101 Colum. L. Rev. 1876 (2001), Sesavali.
13  T. C. Kohler, ix. me-10 sq.
14  iqve.
15 Janet Gilligan Abaray, The Development of Exceptions to At-Will employment: A Review of the 
Case Law from Management’s Viewpoint, 51 U. Cin. L. Rev. 616 (1982). garda amisa, damsaqme-

blis Tavisufleba SromiTi urTierTobis nebismieri mizeziT Sewyvetisas, aseve 

SeizRuda federaluri da adgilobrivi Statis kanonebiT.
16 meti detalebisTvis ix. M. Kittner & T. Kohler, Conditioning Expectations: The Protection 
of the Employment Bond in German and American Law, 21 Comp.  Lab. L. & Pol’y J. 395 (2009).
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usamarTlo  gaTavisuflebis sawinaaRmdegod antidiskriminaciuli 

wesebis zogadi gamoyenebis garda, amerikis sasamarTloebis mier Se-

muSavda „surviliT dasaqmebis“ wesis sami gamonaklisi. Statebis umete-

sobaSi „surviliT dasaqmebis“ prezumfciis gabaTileba SesaZbelia 

pirdapiri Tu nagulisxmevi SeTanxmebis arsebobis faqtis mtkicebiT, 

romelic krZalavs, mniSvnelovani safuZvlis gareSe, gaTavisuflebas“.17 

garda amisa, aSS-s sasamarTloebis mier dadgenilia, rom damsaqmeb-

lis mier „surviliT“ gaTavisufleba ukanonod SeiZleba CaiTvalos, 

Tuki aRmoCndeba, rom es ewinaaRmdegeba sajaro wesrigs18, an aseTi 

gadawyvetileba arRvevs keTilsindisieri moqmedebisa da molaparakebis 

princips (Tumca ukanaskneli kriteriumi misaRebia mxolod erTi mex-

uTedi StatebisaTvis).19

am konteqstSi ori sistemuri Tavisebureba iCens Tavs:

I) „surviliT dasaqmebis“ wesi ZiriTadia. es imas gulisxmobs, rom 

nebismieri sasamarTlo, Tu sakanonmdeblo RonisZieba mis SesazRudad 

gamonaklisia zogadi wesidan;

II) Semdgom, Sedegobrivad „surviliT dasaqmeba“ moicavs gansxvave-

buli SromiTi urTierTobis formirebas mxareTa Soris. faqtobrivad, 

SeerTebul StatebSi mxareebs, am doqtrinidan gamomdinare, SeuZliaT, 

mudmivad cvalon TavianTi SromiTi urTierTobebi imis gaTvaliswinebiT, 

rom ar arsebobs raime fiqsirebuli SeTanxmeba maT Soris da, ufro met-

ic, saxezea mudmivad cvalebadi SeTavazebebi da molaparakebebi, rac 

17  M. Kittner & T. C. Kohler, me-13 sq. pirdapiri, Tu nagulisxmevi dapireba dasaqmebis 

usafrTxoebaze [...] tipurad, saxezea [damsaqmeblis] [Sida] politikis saxelmZR-

vaneloebiT, romlebic vrceldeba dasaqmebulebs Soris damsaqmeblis wesebisa da 

procedurebis Taobaze informaciis miwodebis mizniT an arsebobs xelmZRvane-

lis mier gakeTebuli gancxadebebis Sedegad da a.S“; iqve. amdenad, „surviliT 

dasaqmebis“ prezumfciis gabaTileba dasaqmebuls SeuZlia Sesabamisi saxelSek-

rulebo pirobaze pirdapiri Tu nagulisxmevi, mxareTa sityvebidan Tu  moqmedebi-

dan gamomdinare SeTanxmebis arsebobis damtkicebiT“. iqve.
18  „sajaro wesrigis winaaRmdeg qmedebad CaiTvleba uflebisaTvis zianis miyeneba 

(„civil wrong“), radgan es arRvevs dasaqmebulis kanoniT gaTvaliswinebul uflebas 

da, Sesabamisad, safuZvelia deliqturi sarCelisa.“ iqve.
19  iqve; aseve, ix. J. G. Abaray, me-15 sq. keTilsindisieri qmedebisa da molaparakebis 

principi gamomdinareobs saxelSekrulebo samarTlidan, Tumca, miuxedavad komer-

ciuli xelSekrulebebis mimarT misi farTod gavrcelebisa, „bevri sasamarTlo 

gamoTqvamda SeSfoTebas, rom keTilsindiseri qmedebisa da molaparakebis prin-

cipis SromiT konteqstSi gamoyeneba mTlianad Zirs gamouTxrida „surviliT daqi-

ravebis“ wess da nebismier gaTavisuflebas potenciurad ganxilvis sagnad aqcevda 

mesame mxaris mxridan.“ M. Kittner & T. C. Kohler, me-13 sq. saerTo samarTlis qveynebis 

mier am principTa gamoyenebis magaliTisTvis ix. G. Anderson, Good Faith And Fair Deal-
ing In The Individual Employment Relationship: Good Faith In The Individual Employment Relation-
ship In New Zealand, 32 Comp. Lab. L. & Pol’y J. 685, (2011).
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saSualebas aZlevT maT, Sewyviton urTierToba nebismier dros.20  

naTelia, rom „surviliT dasaqmebis“ doqtrina mSvenivrad ergeba 

SeerTebuli Statebis mudmivad ganviTarebad da axali SesaZleblobebiT 

aRsavse, moqnil SromiT bazars.21

miuxedavad amisa, ukanasknel wlebSi, Sromis sferoSi federaluri 

regulirebis22 zrdis aucileblobam uzrunvelyo SeerTebuli State-

bi metad srulyofili Sromis samarTliT, ramac gaaumjobesa samuSao 

adgilebis usafrTxoebis xarisxi da dasaqmebulTa dacva usamarTlo 

daTxovnebisgan.23 kerZod, es dacva Sedgeba sami elementisgan: koleqti-

uri SeTanxmebebi24, [gaTavisuflebis] „mniSvnelovani safuZvlis“ arsebo-

bis aucilebloba da arbitraJSi gasaCivrebis meqanizmi25. 

amdenad, miuxedavad imisa, rom „surviliT dasaqmebis“ wesi kvlav 

moqmedebs saerTaSoriso SromiTi urTierTobebis gansakuTrebuli Sem-

Txvevebis mimarT, SedarebiTsamarTlebrivi kuTxiT, yuradReba mainc 

gasamaxvilebelia regulirebis msgavs Sedegebze, romlebic saerTo 

samarTlisa da „civiluri“ samarTlis qveynebis (safrangeTi, germania) 

regulirebebiT miiRweva SromiTi samarTlis sferoSi.26 

20  T. C. Kohler, me-13 sq.
21 SeerTebuli Statebis SromiTi sferos struqturis Taviseburebebis analizisaT-

vis ix. S. M. Jacoby, M. W. Finkin, La Mobilità Del Lavoro In Un Sistema Federale: Gli Stati Uniti 
In Una Prospettiva Comparata, Dir. relaz. ind., (2004), at 667.
22  zogadad, SeerTebul StatebSi Sromis samarTali Sedgeba Statebisa da federal-

uri kanonebisgan iseve, rogorc sasamarTlo xelisuflebis mier Camoyalibebuli 

doqtrinebisagan, romlebic erTmaneTTan yovelTvis Tavsebadi ar aris da SromiTi 

urTierToba regulirdeba calkeuli Statis saerTo samarTlis saxelSekrulebo 

doqtriniT.
23 M. Kittner & T. C. Kohler, me-13 sq. arbitraJma didi roli iTamaSa amerikuli Sro-

mis samarTlis ganviTarebaSi, radgan, yvelaferTan erTad, gaTavisuflebis mniS-

vnelovani safuZvlis standarti [sityvasityviT „gaTavisuflebis samarTliani 

safuZveli“ _ „just cause dismissal“], ZiriTadad, Camoyalibda „arbitrebis mier „kerZo 

saqmeebis ganxilviT Seqmnili „saarbitrJo samarTliT““. gaTavisuflebis mniS-

vnelovani safuZveli moiTxovs, rom damsaqmebelma uzrunvelyos demonstrirebadi 

mizezi, mag., rogoricaa „dasaqmebulis SesaZlebloba, samuSaos Sesruleba, qceva 

an damsaqmeblis legitimuri biznes aucilebloba“. iqve. ufro metic, dasaqmebu-

lis usamarTlo gaTavisuflebisagan dacvis meqanizmia, aseve antidiskriminaciuli 

normatiuli aqtebi, romlebic uzrunvelyofs samuSao adgilze dasaqmebulisaT-

vis nebismieri diskrimaciisagan Tavisufali garemos Seqmnas.
24 SeerTebuli Statebis profkavSirebma SeZles „mniSvnelovani safuZvlis“ Setana 

koleqtiur SeTanxmebebSi. SeerTebuli Statebis profkavSirebis rolis mimoxil-

visTvis ix. M. Grandi, Il modello di sostegno Wagner Act: Radiografi a di una crisi, Riv. it. dir. lav., 
(1997), at 273.
25 SeerTebul StatebSi SromiTi davebi arbitraJis saSualebiT ganxilvisaTvis ix. 

F. Cuomo Ulloa, Controversie di lavoro e arbitrato nell’esperienza americana,  Riv. trim. dir. proc. 
civ., (1998), at 197.
26 K. V.W. Stone, Ripensare il diritto del lavoro: i regimi di protezione per i lavoratori nel nuovo mer-
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germania da aSS ori yvelaze mZlavri ekonomikis mqone qveynebia da 

„dasaqmebulTa sazogadoebis“ ganviTarebis mxrivac mowinavea, rac imas 

gulisxmobs, rom procentulad27 dasaqmebulTa raodenoba aWarbebs 

TviTdasaqmebulebs. Sesabamisad, am saxelmwifoebSi SromiTi sakiTxi, 

zogadad da kerZod, „damsaqmeblis SesaZlebloba calmxrivad Sewyvitos 

SromiTi kavSiri“28, udides datvirTvas iZens.

germanul samarTalSi SromiTi urTierTobis Sewyveta, ZiriTadad, 

regulirdeba kanoniT „gaTavisuflebis winaaRmdeg“ _ Kündigungsschutzge-
setz (SemdgomSi _ „kanoni usamarTlo gaTavisuflebis Sesaxeb“)29, romelic 

adgens, rom gaTavisufleba unda ganxorcieldes „socialurad dasabuTe-

buli safuZvliT, usamarTlo gaTavisuflebis Sesaxeb aqtis 1(2) muxlis 

Sesabamisad“.30 aqedan gamomdinare, gaTavisufleba moiTxovs damsaqmeb-

lis mxridan argumentacias, romelic unda Seesabamebodes zemoaRniSnul 

kanonSi warmodgenil sam ZiriTad safuZvels, kerZod, i) dasaqmebulis 

cato del lavoro, Riv. it. dir. lav., (2005), at 395. avtori gvTavazobs SeerTebul StatebSi 

Sromis samarTlis evoluciis mimoxilvas, saidanac naTlad ikveTeba, rom icvle-

boda socialuri, ekonomikuri da politikuri garemoebani da warmoiSoboda sxva-

dasxva moTxovnebi da sakiTxebi; amasTan, xdeboda samarTalis adaptirebac, rom 

daeregulirebina Sesabamisi sakiTxebi. miuxedavad imisa, rom „surviliT dasaqmeba“ 

upiratesi doqtrina iyo aSS-is Sromis bazarze, mas Semdeg, rac Seiqmna XIX sau-

kuneSi, qveyanaSi gansxvavebuli Sromis filosofia gavrcelda aTwleulebis Sem-

deg mravalferovani moTxovnebis dasakmayofileblad. kerZod, 1930-ian wlebSi, 

1929 wlis ekonomikuri krizisis Semdeg, romelmac didi zegavlena moaxdina qvey-

anaze, ruzveltma mimarTa „axal kurss“ („New Deal“), raTa gaeumjobesebina SeerTe-

buli Statebis mdgomareoba. am politikis Sedegad gaizarda dasaqmebulTa dac-

vis xarisxi da sargebeli, amasTan, mocemul sferoSi fexi moikida stabiluri da 

grZelvadiani SromiTi urTierTobebis ideam. paralelurad, avtori xazs usvams 

imas, rom aSS-is Sromis bazari dResdReobiT moiTxovs ufro moqnil, mokleva-

dian da naklebad stabilur urTierTobebs, raTa gaumklavdes axal ekonomikur 

gamowvevebs (iseTebs, rogoricaa e.w. „auTsorsingi“ (gansazRvruli Sida samuS-

aoebis gadacema kvalificiuri mesame, gareSe mxarisaTvis (maT Soris kompaniebi-

saTvis)) da maRali umuSevrobis done). aqedan gamomdinare, Sromis samarTali, 

romelic aregulirebs SromiT urTierTobebsa da dasaqmebulTa mier sargeblis 

miRebas iseve, rogorc keTildReobasTan dakavSirebul politikas, gadasinjvas 

eqvemdebareba Semdgomi ganviTarebis aucileblobis gaTvaliswinebiT. SeerTebuli 

Statebis SromiTi sferosa da misi regulirebis srulyofili mimoxilvisTvis ix. 

agreTve, K. Zweigert & H. Kötz, Introduzione al Diritto Comparato, Principi Fondamentali, Vol. 1, 
(1992), at 294-301.
27 „euTos“ monacemebiT, germaniaSi dasaqmebis bazris 90% dasaqmebulia, aSS-Si ki _ 

92%. ix. M. Kittner & T. C. Kohler, me-13 sq.
28 iqve. 
29 es kanoni miRebul iqna 1969 wels da bolos masSi cvlilebebi ganxorcielda 2008 
wels. kanonis inglisuri Targmani xelmisawvdomia <http://www.ilo.org/dyn/eplex/term-
main.showCountry?p_lang=en&p_country_id=188> (saitze bolo viziti 11 aprili, 2014).
30 M. Kittner & T. C. Kohler, me-13 sq.
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qceva, ii) ;misi Seusabamoba Sesasrulebel samuSaosTan an iii) nebismieri 

biznes gadaulaxavi interesi.31

garda amis, usamarTlo gaTavisuflebis Sesaxeb kanonis paraleleu-

rad, daTxovna SeiZleba dakvalificirdes [iuridiuli] Zalis armqoned, 

Tuki igi arRvevs  samoqalaqo kodeqsis zogierT iseT zogad wess, ro-

goricaa diskriminaciisgan dacva, sajaro wesrigi da keTilsindisierebi-

sa da keTilsindisieri molaparakebis principi (ukanaskneli aucilebeli 

Semadgenelia, zogadad, saxelSekrulebo urTierTobebis).32

usamarTlo gaTavisuflebis eWvis SemTxvevaSi, dasaqmebuli ufle-

bamosilia, mimarTis SromiTi davebis ganmxilvel sasamarTlos (gaTavi-

suflebidan sami kviris ganmavlobaSi), raTa ganxilul iqnes damsaqme-

blis gadawyvetileba. aseT dros, damsaqmebelma unda warmoadginos 

Tavisi gadawyvetilebis faqtobrivi safuZvlebi da Tuki sasamarTlo 

gaTavisuflebas ukanonod miiCnevs, Sedegad, ganxorcieldeba dasaqmebu-

lis samuSaoze aRdgena an, damsaqmeblis moTxovniT, SromiTi urTierTo-

bebis Sewyveta dasaqmebulisaTvis gamosasvleli kompensaciis gadaxdis 

sanacvlod.33

warmodgenili mokle mimoxilvis safuZvelze naTlad Cans ger-

manul da SeerTebul StatebSi moqmed sistemaTa Soris sxvaobebi34, rac 

31  esenia mxolod is legitimuri mizezebi, ris gamoc xorcieldeba gaTavisufleba 

Cveulebriv, radgan isini moicavs nebismier situacias, romelsac Sedegad mohyveba 

gaTavisfleba da aq warmoCndeba moulodneli msgavseba SeerTebuli Statebis Sro-

mis samarTalSi moqmedi mniSvnelovani safuZvlis Taobaze debulebebTan. iqve.
32 unda davamatoT, rom kanoniT usamarTlo gaTavisuflebis Sesaxeb ar regulird-

eba mcire biznesis farglebSi arsebuli daTxovnebi da isini Sedis samoqalaqo 

kodeqsSi warmodgenili principebiT mowesrigebis sferoSi, romlebSic, upirve-

lesad, moiazreba mniSvnelovani safuZveli. amdenad, minimum, Teoriulad, mcire 

mewarmeebi damsaqmeblebis rangSi, meti TavisuflebiT sargebloben. iqve. ufro 

metic, germanuli samarTali iTvaliswinebs muSakTa sabWoebis arsebobas, romelTa 

ZiriTadi funqciaa, warmoadginon dasaqmebulTa interesebi imdagvarad, rom zegav-

lena iqonion procesze manam, sanam gakeTdeba gancxadeba gaTavisuflebis Taobaze.
33 iqve. miuxedavad amisa, biznesTan dakavSirebul gaTavisuflebebTan kavSir-

Si, germaniis federaluri sasamarTlo mijnavs iseT biznes moTxovnebs, romle-

bic eqvemdebareba sasamarTlos mier gadasinjvas „samewarmeo gadawyvetilebebi-

sagan“ (rogoricaa bazarze orientirebuli an biznes Sida rekonstruqciuli 

gadawyvetilebebi), romlebic ar eqvemdebareba sasamarTlos mxridan revizias.
34 magaliTad, usamarTlo gaTavisuflebisgan minimaluri dacva germaniaSi, usa-

marTlo gaTavisuflebis Sesaxeb kanonisa Tu samoqalaqo kodeqsis principebis 

safuZvelze, romlis gverdis avla SeuZlebelia, arbitraJisaTvis mimarTva gaTa-

visuflebis Sesaxeb gadawyvetilebebis gadasasinjad, rac nebadarTulia aSS-Si, ma-

gram dauSvebelia germaniaSi da maRali sasamarTlo xarjebi, romelic unda gaiRos 

amerikelma dasaqmebulma saqmis sasamarTlo wesiT ganxilvisaTvis dabali analogi-

uri danaxarjebis pirispir, romelsac ukavSirdeba germanuli samarTalwarmoeba. 

iqve.
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gamowveulia am qveynebis kulturuli da samarTlebrivi sistemebis Ta-

viseburebebiT. faqtobrivad, germaniaSi „saxelmwifos Careva ZiriTadi 

uflebebis ganxorcielebis mizniT konstituciurad garantirebulia 

TviT kerZo samarTlis subieqtTa mimarT“, maSin, rodesac „sakonstitu-

cio garantiebi moqmedebs mxolod sajarao subieqtebis mimarT“35, rac 

socialuri da SedarebiT liberaluri midgomis anareklia. sxva sityve-

biT rom vTqvaT, aSS-Si kerZo subieqtebisaTvis manevrirebis meti Tavisu-

flebaa da SromiT urTierTobebSi kerZo avtonomia ufro gamokveTilia 

maSin, rodesac germaniasa da sxva socialur saxelmwifoebSi sajaro Ca-

reva, gansakuTrebiT, SromiTi saxelSekrulebo pirobebis gansazRvrisas, 

metad sagrZnobia.

miuxedavad amisa, am qveynebis Sedareba cxadyofs, rom SromiTi urT-

ierTobebis mowesrigebisas msgavsi Sedegebi miiRweva.36 kerZod, usamarT-

lo gaTvisuflebisas, germaneli damsaqmebeli valdebulia, gadauxados 

dasaqmebuls gamosasvleli kompensacia maSin, rodesac SeerTebuli 

Statebis damsaqmebeli zians anazRaurebs, Tumca orive meqanizmi gamiznu-

lia dasaqmebulis usamarTlo gaTavisflebisagan iribi dacvisaTvis.

garda amisa, germaneli damsaqmeblis mxarezea gaTavisuflebis kanon-

ierebis mtkicebis tvirTi sasamarTloSi, rac Seesabameba amerikeli dam-

saqmeblis analogiur valdebulebas zianis anazRaurebisaken mimarTuli 

sarCelisas. dabolos, „mniSvnelovani safuZvlis“ koncefciis CarTva 

SeerTebuli Statebis koleqtiur xelSekrulebebSi msgavsia usamarTlo 

gaTavisuflebis Sesaxeb germanuli kanoniT gansazRvruli socialuri 

dasabuTebis principisa.

amis sapirispirod, mniSvnelovani gansxvavebani ikveTeba safran-

geTsa da SeerTebul Statebs Soris, gansakuTrebiT, SromiTi urTier-

Tobis koncefciis aRqmasTan dakavSirebiT. kardinalurad gansxvavdeba 

sayrdeni prezumfciebi: franguli samarTlis mixedviT, SromiTi xelSek-

rulebebi, zogadad, ganusazRvreli vadiT dadebulad iTvleba (radgan 

fiqsirebuli vadiT xelSekrulebis dadeba mxolod gansazRvrul SemTx-

vevebSia SesaZlebeli); amis gamo, frangi dasaqmebuli erT damsaqmebelTan 

xangrZlivi drois ganmavlobaSi muSaobs. amis sapirispirod, SeerTebul 

StatebSi, „surviliT dasaqmebis“ doqtrina ganapirobebs naklebad fiq-

sirebul SromiT urTierTobebsa da dasaqmebulTa rotaciis maRal six-

Sires. „surviliT dasaqmebis“ doqtrinis mimarT moqmedi gamonaklisebisa 

da usamarTlo gaTavisuflebis kiTxvis niSnis qveS dasmis meqanizmebis 

miuxedavad, SromiTi urTierTobebis Camoyalibebis ZiriTad idead mainc 

„surviliT“ moqmedeba moiazreba, romlis mixedviTac, gaTavisufleba 

35 iqve.
36 iqve.



XLVIII

SesaZlebelia nebismier dros, nebismieri mizeziT da dasaqmebulzea us-

amarTlo gaTavisuflebis mtkicebis tvirTi. es pirveli gansxvaveba war-

moaCens aseve im gamorCeul rolsa da uflebamosilebebs, romelic dam-

saqmebels gaaCnia ori sistemis mixedviT. franguli samarTlis mixedviT, 

dasaqmebuls eniWeba meti Zalaufleba molaparakebisas, videre SeerTe-

buli Statebis dasaqmebuls, romelic nakleb sargebels37 iRebs.38

dasaqmebulTa sargebelTan dakavSirebiT, kidev erTi gasaocari gan-

sxvaveba ikveTeba; frangul samarTalSi mocemulia e.w. „SeZenil ufle-

baTa doqtrina“39, romlis mixedviTac, mas Semdeg, rac dasaqmebuli erTx-

37 dasaqmebulTa sargeblis TvalsazrisiT, mTavari gansxvaveba franguli da 

SeerTebuli Statebis samarTlis mixedviT warmoCndeba faqtiT, rom „frangi dam-

saqmebeli valdebulia, uzrunvelyos rigi sargeblebisa maSin, roca amerikeli 

damsaqmebeli mxolod mciredzea valdebuli.“ C. A. Scott, Money Talks: The Infl uence 
of Economic Power on the Employment Laws and Policies in the United States and France, 7 San 
Diego Int’l L. J. 341, (2006). kerZod, frang dasaqmebuls SeuZlia, isargeblos mogebis 

ganawilebis gegmiT (plan de participation), Tuki kompaniaSi dasaqmebulia 50-ze meti 

muSki, SvebulebiT bavSvis movlis gamo („maternity and paternity leaves“), anazRaurebadi 

SvebulebiT, gamosasvleli kompensaciiTa da kompensaciT umuSevrobis gamo. aseTi 

sargeblebiT, aseve xSirad sargebloben amerikeli dasaqmebulebi, Tumca amerike-

li damsaqmebeli valdebulia, am sargeblebidan mxolod mcirediT uzrunvelyos 

dasaqmebuli, mag., rogoricaa „Svebuleba ojaxuri da janmrTelobis mdgomareobis 

gamo („family and medical leaves“), socialuri da Sromisuunarobis, aseve umuSevrobis 

gamo kompensacia“. iqve.
38 C. A. Scott, 37-e sq. rogorc zemoT aRiniSna, SeerTebul StatebSi TiToeuli Sta-

tis prerogativaa SromiTi urTierTobis regulireba da kanoniT ar aris mow-

esrigebuli arc SromiTi urTierTobebi da arc SromiTi sakiTxebi. mxolod 

montanas StatSia warmodgenili usamarTlo gaTavisuflebis regulireba. miuxe-

davad amisa, amerikulma samarTlis institutma warmoadgina „Sromis samarTlis 

gadamuSavebuli wesebi“ („Restatement of Employment Law“), romliTac SemoTavazebu-

lia „surviliT dasaqmebis“ SenarCuneba, Tumca gaTvaliswinebulia misi SezRudva 

gaTavisuflebis sajaro wesrigTan winaaRmdegobis SemTxvevaSi da dakanonebulia 

zogadi keTilsindisierebisa da molaparakebisas keTilsindisieri qmedebis prin-

cipebis gamoyeneba damsaqmeblis aramarTlzomieri gaTavisuflebisaken mimarTuli 

qmedebisagan dasacavad.
39 evropuli kavSiris mier miRebulia SeZenil uflebaTa Sesaxeb direqtiva, ro-

melic exeba korporaciul SeZenebs da igi implementirebulia safrangeTis mier 

(iseve, rogorc sxva wevri saxelmwifoebis mier) erovnul kanonmdeblobaSi. direq-

tiva „miznad isaxavs moawesrigos sawarmoTa gadacemis procesi dasaqmebulTaTvis 

manamde arsebuli saxelSekrulebo piroebebisa da mdgomareobis SenarCunebiT“, 

teqsti xelmisawvdomia saitze <http://www.eurofound.europa.eu/areas/industrialrelations/
dictionary/defi nitions/acquiredrightsdirective.htm> (ukanasknelad gadamowmebulia 31 marti, 

2014). es direqtiva pirvelad SemoRebul iqna 1977 wels (1977 wlis 1 Tebervlis 

sabWos 77/187/EEC sawarmoebis, biznesis an misi nawilis gadacemisa dasaqmebulTa 

uflebebis uzrunvelyofis Taobaze wevri saxelmwifoebis samarTalTa daaxloe-

bis Sesaxeb) da Semdgom Seicvala 1998 wlis 29 ivnisis 98/50/EC direqtiviT, xolo 

sabolood konsolidirebul iqna 2001 wlis 12 martis 2001/23 direqtiviT, [<http://
eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0023:en:HTML>].
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el miiRebs sargebels, damsaqmebels aRar SeuZlia Secvalos es piroba 

dasaqmebulis Taxmobis gareSe.40 es aris iseTi Tavisebureba, romelic ar 

gvxvdeba amerikul sistemaSi, sadac damsaqmebeli uflebamosilia, mra-

val sxva sakiTxTan erTad, calmxrivad Secvalos nebismier damatebiT 

sargebelTan41  dakavSirebuli piroba, Tuki koleqtiuri SeTanxmeba an 

individualuri SromiTi xelSekruleba sxvagvarad ar iTvaliswinebs.

zemoT moyvanili saxesxvaobani franguli da amerikuli sistemebisa, 

uwinaresad,  ideologiuri xasiaTisaa. safrangeTi mxars uWers hiperreg-

ulirebad samarTlebriv sistemas SromiT urTierTobebSi iseTi „yvelaze 

susti mxarisaTvis“ dacvis maRali standartis uzrunvelyofiT, ro-

goricaa dasaqmebuli maSin, rodesac aSS-Si warmodgenilia hiperderegu-

lirebuli sistema, romelic efuZneba mxareTa Tavisuflebas, TviTon 

gansazRvron TavianTi SromiTi urTierTobis Sinaarsi.42

am mciredi SedarebiTi mimoxilvis Sedegad, SeiZleba, davaskvnaT, 

rom „miuxedavad istoriuli ganviTarebis, Teoriuli winamZRvrebisa Tu  

40 miuxedavad imisa, rom safrangeTi erT-erTi yvelaze „socialuri“ qveyanaa, 

dasaqmebulTa dacvis sakiTxebis reforma axlaxan ganxilvis sagani iyo. amasTan 

dakavSirebiT ix. O. Blanchard & J. Tirole, Profi li di riforma dei regimi di protezione del lavoro, 
Riv. it. dir. lav., (2004), at 161.
41 iqve.
42 safrangeTsa da SeerTebul StatebSi moqmedi samarTlebrivi dacvis sistemebis 

mimoxilvisaTvis ix. A. Perulli, Il Diritto Del Lavoro Tra Libertà E Sicurezza, Riv. it. dir. lav., 
Vol. 2, (2012), at 247. evropuli da SeerTebuli Statebis Sromis samarTlis Sedare-

biTi analizisaTvis ix. Véronique Marleau, Il Futuro Del Diritto Del Lavoro E Delle Relazioni 
Industriali In Europa E Nel Nord-America: Una Analisi Comparata, Dir. relaz. ind., Vol. 1,( 2001), 
at 99. avtori xazs usvams, rom everopuli qveynebi, amJamad, axali gamowvevis 

winaSe dganan, saxeldobr, Sromis samarTalsa da Sromis uflebas Soris balansis 

dacvis uzrunvelyofa. ekonomikurma krizisma aiZula evropuli kavSiris qvey-

nebi xelaxla gaeazrebinaT Sromis bazris koncefcia ise, rom, erTi mxriv, xeli 

SeewyoT dasaqmebisaTvis uflebaTa dacvisa da sargeblis SenarCunebiT da, meore 

mxriv, aemaRlebinaT evropuli kavSiris ekonomikuri konkurentunarianoba.

aSS-is, germaniisa da safrangeTis magaliTebTan erTad, RirsSesaniSnavia, Taname-

drove ruseTis federacia, rogorc Sromis samarTlis kidev erTi magaliTi. faq-

tobrivad, sabWoTa kavSiris daSlis Semdeg, rusuli Sromis kodeqsis reforma 

ganxorcielda imisTvis, rom  mxari aeba ruseTis Tavisufali sabazro ekonomi-

kis sistemaze gadasvlisaTvis. Sromis kodeqsiT gaizarda dasaqmebulis dacvis 

xarisxi da sargebeli, rasac adgili ar hqonda wina Sromis kodeqsSi, radgan sab-

WoTa kavSiris dros saxelmwifo marTavda Sromis yvela aspeqts. rusuli Sromis 

kodeqsis ufro detaluri analizisaTvis ix. Amy J. Bliss, Proletariat to Perestroika: A 
Comparison of Labor Law in the Soviet Union and the Russian Federation, 18 Comp. Lab. L. 264, 
(1997). ufro metic, CineTis saxalxo respublikaSi 2008 wels miRebul iqna axali 

Sromis kanoni, romelic miznad isaxavda Sromis sferos reorganizacias. CineTSi 

ganxorcielebuli reformis mimoxilvisaTvis ix. Wolfgang Daubler & Qian Wang, La-
bor Law Developments In China: The New Chinese Employment Law, 30 Comp. Lab. L. & Pol’y 
J. 395, (2009). 
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institucionaluri sxvadasxvaobebisa“43, xSirad xdeba, rom gansxvavebuli 

samarTlis sistemebSi formirebulia saerTo problemebis gadawyvetis 

msgavsi saSualebebi, iseTebi, rogoric, am SemTxvevaSi, Sromis samar-

TalSi gvxvdeba.

radgan aRniSnuli sistemebi gadawyvetis gansxvavebul saSualebebs 

iyeneben, SedarebiTi analizisas mxedvelobaSia misaRebi „sistemaTa is 

aspeqtebi, romlebic msgavsi funqciebis matarebelia“44 da, meTodolo-

giuri midgomis TvalsazrisiT, SedarebiTi analizis saSualebiT unda 

ganxorcieldes konkretuli sakiTxis kvleva misTvis adgilobrivi samar-

TliT gansazRvruli samarTlebrivi kategoriis, cnebis mniSvnelobisa 

Tu argumentaciis misadagebis gareSe.45   

cxadia, rom aSS-is, safrangeTisa da germaniis Sedareba mxolod mci-

redi magaliTia imisa, Tu ra Sedegebamdec SeiZleba migviyvanos Sedar-

ebiTsamarTlebrivi meTodis gamoyenebam.

Cvens SemTxvevaSi amgvarma analizma SesaZlebloba mogvca, gamogve-

kveTa qarTuli Sromis kodeqsis is Taviseburebani, romlebic mas, ro-

gorc detalur da fokusirebul kanonmdeblobas, specifikuri samo-

samarTleo samarTliTa da doqtrinis Teoriuli implementaciiT,  mainc 

axasiaTebs, miuxedavad misi klasikuri safuZvlebisa da zogadi (germanu-

li samoqalaqo kodeqsis „General-klauseln-is“ msgavsi) debulebebisa. ufro 

metic, ikveTeba analogiebi SeerTebuli Statebis „surviliT dasaqmebis“ 

doqtrinasTan, Tumca misi gavlena mxolod formasa da SromiTi xelSek-

rulebis SewyvetasTan dakavSirebul sakiTxebze vrceldeba, rac gamom-

dinareobs kanonmdeblis socialuri miswrafebidan, rom Sesabamisoba-

Si darCes „civiluri samarTlisa“ da evropuli kavSiris direqtivebis 

moTxovnebTan.

Sesabamisad, qarTuli Sromis kodqsi asaxavs pluralistur midgo-

mas SromiT sakiTxebTan dakavSirebiT imis gaTvaliswinebiT, rom qvey-

nis samarTlis sistemaSi gadmotanili da miRebulia sxvadasxva samarT-

lebrivi instituti.

ufro metic, qarTuli Sromis kodeqsi, SedarebiTsamarTlebrivi 

TvalsazrisiT, avlens kanonmdeblis mier arCeuli mimarTulebis gansa-

kuTrebulobas.

erTi mxriv, Sromis samarTlis erTian aqtSi kodifikacia gonier 

gadawyvetilebad Cans kodeqsis miRebis momentisaTvis arsebuli so-

cialuri, ekonomikuri da politikuri situaciidan gamomdinare. es kod-

eqsi SeiZleba gamodges modelad sxva qveynebisaTvis TavianTi SromiTi 

43 M. Kittner & T. C. Kohler, me-13 sq.
44 iqve.
45 iqve.
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sakiTxebis gadasawyvetad.46 

meore mxriv, zogierTi gadawyveta TiTqosda „sakanonmdeblo ciniz-

mis“ magaliTia, radgan isini mxolod Sromis samarTals Seexeba, viTomda 

samarTlis sxva dargebis misgan hermetulad gamocalkevebis surviliT.

miuxedavad imisa, rom am arCevanma SesaZloa Sromis samarTlis mimarT 

yovlismomcveloba da sicxade daikvexos, rac srul SesabamisobaSia zog-

adi kodeqsis struqturul principebTan, gansakuTrebiT ki, specialuri 

qvedargis SemTxvevaSi, igi Sedegad, mainc SeiZleba aRmoCndes didi ris-

kis matarebeli gadawyvetileba, rodesac kanonmdebeli da sasamarTloe-

bi dadgeba iseTi SemTxvevebis winaSe, romlebic cdeba Sromis samarTlis 

mowesrigebis farglebs.47

warmodgenili mokle mimoxilvis Semdeg, naSromze TavianT mosazre-

bebsa da Sexedulebebs warmoadgenen qarTveli iuristebi.

46 fragmentirebuli mowesrigebis magaliTebad gamodgeba SeerTebuli Statebis 

samarTali, romelic detalebSi gvaqvs ganxiluli 1-li muxlis komentirebisas da 

italia, romlis samarTlis sistema gansakuTrebulad kompleqsuri da urTierT-

gadajaWvulia samarTlis sxva qvedargebTan.
47 ramdenime magaliTad SeiZleba Semdegis moyvana: (i) samuSaos Sesrulebisas Seqm-

nil gamogonebebze dasaqmebulis uflebebi (mag., „equo premio“, italiuri samarTlis 

mixedviT); (ii) sakorporacio da socialuri uzrunvelyofis samarTlidan gamomdi-

nare uflebaTa urTierTmimarTeba, dasaqmebulTa finansuri Tanamonawileoba da 

dasaqmebulTa aqciebis flobis gegma  (am sakiTxebis srulyofili analizisaTvis 

ix. winamdebare komentaris danarTSi).
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winaTqma

neapolis meore universitetis Jan mones sax. politikur 

mecnierebaTa departamentis direqtori

Jan maria piCineli

upirveles yovlisa, rogorc neapolis meore universitetis Jan mones 

sax. politikur mecnierebaTa departamentis direqtors, msurs, kmayo-

fileba gamovxato qarTuli Sromis kodeqsis komentarTan dakavSirebiT.

am ambiciurma iniciativam, romelsac me piradad Zalian maRal Se-

fasebas vaZlev, SeZlo daekavSirebina geografiulad daSorebuli ori 

universiteti samecniero kvlevis saSualebiT.

rogorc cnobilia, universitetebis TanamSromloba aucilebeli in-

strumentia mecnierebis ganviTarebis Tanamedrove procesisaTvis.

msgavsi erToblivi wamowyebani moqmedebs, rogorc ideebisa da Se-

Tavazebebis generirebis mravalwaxnagovani laboratoria da katal-

izatoris rols asrulebs novatoruli miRwevebisaTvis yvela kvleviT 

sferoSi.

sauniversiteto TanamSromlobis proeqtebi da partnioruli 

damokidebuleba farTo miznis matarebelia, kerZod, esaa saerTaSoriso 

doneze codnis gaRrmaveba, rac, saboloo jamSi, sazogadoebrivi keTil-

dReobisakenaa mimarTuli.

mxolod analizis Sedegebis, „nou-hausa“ da meTodologiis urTierT-

gaziarebiTaa SesaZlebeli sauniversiteto saqmianobisa da mecnierebis 

winsvla, rom momzadebuli Sexvdes Tanamedrove globaluri sazogadoe-

bis gamowvevebs.

Jan mones sax. politikur mecnierebaTa departamenti rig saerTa-

Soriso xasiaTis proeqtSia CarTuli globalur konteqstSi monawile-

obis aucileblobis gaTvaliswinebiT, rac yovlismomcvel akademiur 

codnasa da unarebs moiTxovs.

Sesabamisad, Jan mones sax. fakultetma daamkvidra multidisciplin-

uri meTodologia urTierTmkveT dargobriv midgomasTan erTad, ro-

melic moicavs samarTals, humanitarul mecnierebebs, ekonomikasa da 

istorias. aseTi interdisciplinuli midgoma ukiduresad efeqtiania da 

iZleva maqsimalurad farTo codnas, romelic aucilebelia adgilobri-

vi da saerTaSoriso mniSvnelobis sakiTxTa gadawyvetisaTvis.

ukanaskneli aTwleulebis ganmavlobaSi, Cven, faqtobrivad, Rrma 

transformaciul procesebSi varT CarTuli:

erovnuli sazRvrebi fermkrTaldeba da, amavdroulad, inovaciebisa 

da TanamSromlobis sferoebSi Semodis ekonomikisa da politikisagan 
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gansxvavebuli iseTi axali ganzomilebani, rogoricaa ganaTleba da mec-

niereba.

amdenad, Serwymis procesebis xelSewyobiT Cven SegviZlia, davZlioT 

is barierebi, romlebic arsebobs msoflios ganaTlebisa da kvlevebis 

sferoSi (risi mxardamWericaa evropuli kavSiri „ganaTlebuli evropis“ 

(„Europe of Knowledge“) ideis garglebSi).

miuxedavad akademiur sferoSi TanamSromlobis udavo Rirebulebi-

sa, mesame [igulisxmeba everopuli kavSiris arawevri] saxelmwifos Sro-

mis kodeqsze komentarebis momzadeba maRali moTxovnebis mqone proeq-

tia, romelic Sesabamis meTodologiul midgomas saWiroebs.

Sesabamisad, am samuSaom mogvca saSualeba, mogvexdina SedarebiT-

samarTlebrivi meTodis efeqtianobis demonstrireba. am komentaris 

warmatebiT ganxorcieleba SesaZloa, gamodges modelad sxva msgavsi 

wamowyebebisaTvisac.

SedarebiTi samarTali aris mecniereba, romlis umTavresi mizania 

codnis SeZena, an ukeTesad rom vTqvaT, codnis gaRrmavebaa, rac miiR-

weva mxolod sxvadasxva samarTlebrivi sistemisa da wesebis SeswavliT.

miuxedavad imisa, rom es ZiriTadi mizani umTavresia, igi yovlismom-

cveli ver iqneba.

es midgoma iZleva SesaZleblobas, rom mravalmxrivi Sedarebis meS-

veobiT, samarTlis institutebi ganlagdes farTo kulturul sibrte-

Si da gamoikveTos yvelaze misaRebi modelebi arsebuli konkretuli 

situaciebisaTvis iseve, rogorc warmoCndes  samarTlis ganviTarebis 

perspeqtivebi.

aqedan gamomdinare, SedarebiTsamarTlebrivi meTodologia ar unda 

iqnes dayvanili mxolod „samarTalTa koliziis“ mniSvnelobamde da gai-

givdes „kerZo SedarebiT samarTalTan“.

arsis warmosadgenad SeiZleba moviyvanoT „fermeris analogia, ro-

melic swavlobs kolegebisgan, rogor moxnas niadagi, raTa Semdgomma 

Tesvam kargi mosavali moutanos“.

gansxvavebuli samarTlis sistemebisa da samarTlebrivi gadawyve-

tis saSualebebis SedarebiT SesaZlebelia, gamovlindes msgavsebebi da 

gansxvavebani, xarvezebi da Zlieri mxareebi da amiT gaRrmavdes siste-

mis Taobaze codna, rac konkretuli samarTlebrivi sakiTxebis misaReb 

gadaWramde migviyvans.

amdenad, SedarebiT meTods praqtikuli misiac gaaCnia: igi gvTavazobs 

samarTlebrivi gadawyvetis sxvadasxva gzas, romelTa safuZvelzec 

kanonmdebels SeuZlia, SeimuSaos sakanonmdeblo iniciativa. ufro metic, 

iribi sargebelia is, rom misi saSualebiT vlindeba sakuTari erovnuli 

sistemis xarvezebi da usargeblo nawilebi; es ki xels uwyobs arsebulis 
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gaumjobesebas.

italiam, kerZod, didi wvlili Seitana SedarebiTsamarTlebrivi 

meTodologiis ganviTarebaSi.

italiuri SedarebiTi samarTlis tradiciebi 1950-iani wlebidan 

iRebs saTaves, rodesac igi aRiqmeboda mecnierebad, romelsac „WeSmarit 

codnamde“ („pure knowledge“) mihyavxar.  

mogvianebiT, 1970-iani wlebidan moyolebuli, SedarebiTma kvlevebma 

meti mniSvneloba SeiZina da mas daemata meore „ukeTesi modelis Ziebis“ 

ganzomileba.

Semdgom, 1980-iani wlebidan, SedarebTi samarTali ufro ganviTarda 

specifikuri meTodologiis Camoyalibebis gziT, romelic avtoritet-

uli mecnierebis mier SemuSavebuli „trentos Tezisebis“ saxeliTaa 

cnobili. am Tezisebis meSveobiT damkvidrda SedarebiTsamarTlebrivi 

midgomis principebi, romlebic xazs usvams sxvadasxva sistemis samar-

Tlebrivi gadawyvetis gzebis Sedarebas ganxorcielebuls gareSe damk-

virveblis mier da swored es uzrunvelyofs Sedegebis „obieqturobas“.

warmodgenili evoluciis Sedegad italiam safuZveli Cauyara Sedar-

ebiTi samarTlis srulyofil meTodologias, romelic aqtiurad iqna 

gamoyenebuli kvlevisas, rac win uZRoda qarTuli Sromis kodeqsis ko-

mentarebis Seqmnas.

samsjavroze gamotanili naSromi magaliTia SedarebiTi samarTlis 

„praqtikaSi moqmedebisa“ da, zogadad, samarTlis dargsa da sazogadoe-

briv sferoSi konkretul kontribucias warmoadgens.

amgvarad, qarTveli kanonmdeblis mier arCeuli gadawyvetis gzebis 

Sedareba sxva samarTlis sistemebSi danergil analogebTan iZleva saer-

To mniSvnelobis sakiTxTa (rogoricaa, mag., gamosacdeli vada, SromiTi 

urTierTobis Sewyveta, bavSvTa Sroma da a.S.) gadawyvetis xelSesaxeb 

samarTlebriv saSualebebs.

garda amisa, es Sedegi sxva SedarebiTsamarTlebrivi kvleviTi dat-

virTvis matarebelicaa:  igi „modelTa mimoqcevis“ wamaxalisebelia, rac 

imas gulisxmobs, rom xdeba konkretuli samarTlebrivi institutis ga-

dacema gansxvavebuli samarTlebrivi sistemebisaTvis; amgvar cirkula-

cias gansakuTrebuli mniSvneloba aqvs iseTi fenomenis fonze, rogori-

caa globalizacia, rodesac, mocemul socialur konteqstSi, adamianebi 

da ideebi cdebian tradiciul erovnul sazRvrebs.

ideebis cirkulaciis msgavsad, adgili aqvs samarTlebrivi mod-

elebis gavrcelebas sxvadasxva qveyanaSi, rac iZleva sakiTxebis gadaWris 

iseTi gzebs, romelic SeiZleba iqnes danergili Semdgomi ganviTarebis 

xelSewyobis mizniT.

es saboloo mizani SedarebiTi samarTlis kidev ufro farTo dani-
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Snulebas amJRavnebs: konkretuli erovnuli sistemis ucxour analog-

Tan daaxloebis saSualeba imisTvis, rom daZleul iqnes individualuri 

erovnuli sistemebidan momdinare danawevreba da Semcirdes naklebefeq-

tiani adgilobrivi meqanizmebis gamoyenebis SemTxvevebi.

minda mjerodes, rom qarTuli Sromis kodeqsis komentarebi aris 

pirveli nabiji saqarTvelosa da italiis produqtiuli TanamSromobis 

warmarTvis procesSi.

orive qveyana amayobs saukuneobrivi kulturiTa da istoriiT: ori 

xalxis TanamSromloba, romlebic uZvelesi tradiciebidan modis da 

udidesi potenciali gaaCnia, xels Seuwyobs maT daaxloebas da iseTi 

konkurentunariani Sedegebis miRwevas, rogoric winamdebare naSromia.

darwmunebuli var, rom TanamSromloba SesaZlebelia da mas unda 

Seewyos xeli, raTa moicvas sxva sferoebic da uzrunvelyofil iqnes 

nayofieri urTierTobis gangrZobiToba.
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winaTqma

iv. javaxiSvilis sax. Tbilisis saxelmwifo universitetis 

iuridiuli fakultetis dekani

irakli burduli

ramdenime xnis win qarTulma saxelmwifom Zalian Tamami nabiji gadad-

ga Sromis kanonmdeblobis reformis mimarTulebiT. Sromis kodeqsma, 

miRebis dRidan, Zireuli cvlilebebi ganicada. mniSvnelovania, rom 

sakanonmdeblo procesi, miT umetes, rodesac saqme arsebul kanonSi 

yovlismomcvel cvlileba-damatebas exeba, gegmazomierad, Tanmimdevru-

lad da samarTlebrivi saxelmwifosa da kulturuli sazogadoebisaT-

vis damaxasiaTebeli keTilgonierebiT warimarTos. SeiZleba iTqvas, rom 

Sromis samarTalSi reformis ganxorcielebis procesi, swored rom, am 

suliskveTebiT ganimsWvala. warimarTa ise, rogorc es damaxasiaTebelia 

normaluri sakanonmdeblo kulturis mqone demokratiul qveynebisTvis. 

es imis did albaTobas qmnis, rom kanonmdebeli swori mimarTulebiT 

ganagebs samarTlis sistemis formirebis process, xolo samarTalga-

momyenebeli, misi Semfardebeli swor da marTebul praqtikas daadgens. 

TumcaRa sakanonmdeblo xarvezis absoluturi ganeitraleba arc erT 

marTlwesrigs ar ZaluZs. amitom saubari am procesSi sazogadoebis 

farTo wris CarTvaze unda iyos, raTa sabolood miRebuli aqti, sajaro 

ganxilvebisa da SemuSavebis Sedegad, sazogadoebis konsensuss efuZne-

bodes.

esa Tu is samarTlis dargi, rogorc damoukidebeli organizmi, 

TviTmyofadi korpusi gamoxatul sistemas unda emyarebodes. moxaruli 

var, rom saxelmwifos mxridan aris mcdeloba, Cven evropuli samarT-

lebrivi sistemis srulfasovani nawili viyoT. es iyo da aris Cveni qvey-

nis marTlwesrigis bunebrivi midrekileba, romelic samarTlis isto-

riuli tradiciidan da misi suliskveTebidan momdinareobs. qarTuli 

samarTali araerTgzis yofila mravali samarTlebrivi kulturisa da 

ideologiis sarkeSi gamoxatuli, Tumca evropuli Rirebulebebi aras-

dros daukargavs. swored es aris amJamad yvelaze misasalmebeli, rom 

Sromis kanonmdeblobis reformirebis procesSi qarTuli marTlwesrigi 

am TvalsazrisiT kvlav ubrundeba mis bunebriv orbitas, romelic gam-

sWvalulia dasavluri evropuli marTlSegnebiTa da RirebulebebiT. 

Sromis samarTali, iseve, rogorc samarTlis nebismieri dargi, say-

ovelTaod aRiarebul principebs, iuridiul dogmebs unda efuZnebodes. 

Sesabamisad, mniSvnelovania, rom am yvelaferis asaxva sakanonmdeblo 

aqtebSi moxdes, riTac samarTlebrivi sistema regulirebad, struq-
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turirebul saxes miiRebs. mizanSeuwoneli iqneboda, saxelmwifom, miT-

umetes transformaciis etapze myofma, yvelaferi sruli saxelSekrule-

bo Tavisuflebis, sawesdebo avtonomiis farglebs miandos. es rTulia, 

gansakuTrebiT maSin, rodesac saqarTvelo namdvilad ar gamoirCeva am 

sferoSi uxvi sasamarTlo praqtikiT, kautelaruli iurisprudenciiT, 

romelsac bolo dros arcTu ise swori saxe hqonda. amitomac aris sax-

elmwifos upirvelesi amocana, albaT, im „oqros Sualedis“ dadgena, ro-

melic deregulirebad da regulirebad reJims Soris mdebareobs.

nebismieri dargi individis irgvliv unda trialebdes, misi uflebis 

pativiscemaze unda iyos damyarebuli. asea es Sromis samarTalSic, rom-

lis ZiriTadi gravitaciuli epicentri swored damsaqmebelsa da dasaqme-

buls Soris samarTlebrivi uflebebis pativiscemasa da gawonaswore-

bul, Sewonil interesze gadis. Tumca individis interesis primati aseve 

ganeitralebul unda iqnes sazogadoebrivi keTildReobisa da saerTo 

ekonomikuri dovlaTis Seqmnis xarjze. mokled, Sromis samarTali so-

cialuri urTierTobis im sferos awesrigebs, romelic swored am in-

teresis determinirebas cdilobs. misi ZiriTadi wyaro Sromis kodeqsia, 

romelic axaleburi saxiT aris warmoCenili qarTul realobaSi. Sesa-

bamisad, komentaris avtorebma miznad daisaxes kodeqsis muxlobrivi in-

terpretaciis gakeTeba, rac udavod waadgeba qarTul iuridiul sazoga-

doebas da, darwmunebuli var, samagido wignadac iqceva am konkretul 

sferoSi momuSaveTaTvis.

me, rogorc ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 

universitetis profesori da amave fakultetis dekani, gansakuTrebiT 

moxaruli var, rom am naSromis Seqmnis idea swored aq, Cven fakulte-

tze ucxoeli profesorebis monawileobiTa da ZalisxmeviT Camoyalibda, 

xolo garkveul periodSi xorci Seisxa. am mxriv, gansakuTrebuli mad-

loba minda vuTxra Cvens axalgazrda TanamSromels, Cveni fakultetis 

erT-erT gamorCeul doqtorants, giorgi amiranaSvils Tavdauzogavi 

Sromisa da gaweuli samuSaosaTvis. aseve Cveni didi xnis nacnobs, axal-

gazrda italiel mecniers andrea boronis. rom ara misi mxardaWera am 

ideis mimarT, wigni mzis Suqs verasdros ixilavda. dabolos, inglisel 

prof. baton sarjents, monawileobiTi RvawlisaTvis da imisTvis, rom 

man gansakuTrebuli gulisxmierebiT miiRo Cveni axalgazrda mecnieri 

saerTaSoriso konferenciaSi monawileobisas, razedac batoni g. ami-

ranaSvilis winaTqmaSia gamaxvilebuli yuradReba.

minda mivuloco qarTul iuridiul sazogadoebas winamdebare ko-

mentaris gamosvla da imedi gamovTqva, rom garkveuli drois Semdeg mis 

Semdgom gamocemebsac vixilavT.
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winaTqma

giorgi amiranaSvili

Tqven winaSea yoveli CvenganisaTvis erT-erTi umniSvnelovanesi 

sakanonmdeblo  aqtis _ saqarTvelos Sromis kodeqsis _ muxlobrivi 

komentari. Zalian maxarebs is faqti, rom Cveni qveyana ganviTarebis im 

etapzea, roca ukve met-naklebad stabiluri da dabalansebuli Sromis 

kodeqsi gagvaCnia, rac, Tavis mxriv, noyier niadags qmnis aseTi tipis 

naSromebis Sesaqmnelad.

winamdebare wignis Rirebulebaze dawvrilebiT ar SevCerdebi, es 

Tavad mkiTxvelis Sefasebis sagania, magram oriode sityva unda iTqvas 

imaze, Tu riTaa sayuradRebo es gamocema. upirveles yovlisa, igi imiT 

aris saintereso, rom masSi saqarTvelos Sromis kodeqsis TiToeuli 

muxli detalurad aris gaanalizebuli, rac, praqtikuli gamoyenebis 

TvalsazrisiT, ufro xelsayreli unda iyos. meore mxriv, rac aranak-

leb mniSvnelovania, komentari ucxoeuli specialistebis mier aris 

Seqmnili. es garemoeba am naSromisadmi interess ufro metad aRvivebs, 

radgan SesaZlebeli xdeba, qarTuli kanonmdeblobis Taobaze ucxoeli 

kolegebis naazrevis gacnoba.

msurs, madliereba gamovxato im adamianebis mimarT, romlebmac 

Zal-Rone ar daiSures, rom am wigns dRis sinaTle rac SeiZleba male 

exila. upirvelesad, madlobas movaxseneb TiToeul avtors, romleb-

mac, yovelgvari materialuri dainteresebis gareSe, gadawyvites, 

SeetanaT wvlili qarTuli Sromis samarTlis ganviTarebis saqmeSi. 

gansakuTrebuli pativiscemiT minda movixsenio komentaris erT-erTi 

Tanaavtori, cnobili britaneli profesori, malkolm sarjenti. man 

didi yuradReba gamoiCina Cem mimarT, 2012 wels, q. londonSi, saerTa-

Soriso konferenciaze monawileobis misaRebad yofnis periodSi. ra 

Tqma unda, didi madloba komentaris redaqtors, samarTlis doqtor 

andrea boronis, romelmac yvelaferi gaakeTa imisaTvis, rom Cem mier 

miwodebuli idea dRes ukve realobad qceuliyo. am proeqtis ganxor-

cielebis xelSewyobisaTvis, madlobas vuxdi, aseve, neapolis meore 

universitetis Jan mones politikur mecnierebaTa fakultetis xelmZ-

Rvanels, profesor jan maria piCinelis da Tsu iuridiuli fakulte-

tis dekans, profesor irakli burduls.

dabolos, imeds gamovTqvam, rom winamdebare wigni did daxmarebas 

gauwevs rogorc mecnierebsa da praqtikosebs, ise sxva dainterese-

bul pirebs Sromis kodeqsis calkeuli debulebis ukeT gaazrebaSi. 
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vfiqrob, igi mniSvnelovani SenaZeni iqneba profesor-maswavleblebisa 

da studentebisaTvis, umaRles saswavlebelSi Sromis samarTlis kur-

sis ukeT swavlebisa da dauflebis TvalsazrisiT. aseve, visurvebdi, 

rom am wignma Tavisi mokrZalebuli wvlili Seitanos saqarTveloSi 

Sromis samarTlis reformis sworad warmarTvis procesSi.





saqarTvelos Sromis kodeqsi
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kari I. zogadi debulebani

Tavi I. Sesavali debulebani

muxli 1. moqmedebis sfero

1. es kanoni awesrigebs saqarTvelos teritoriaze SromiT da mis 

Tanmdev urTierTobebs, Tu isini gansxvavebulad ar regulirdeba sxva 

specialuri kanoniT an saqarTvelos saerTaSoriso xelSekrulebebiT.

2. SromiT urTierTobasTan dakavSirebuli sakiTxebi, romlebsac ar 

awesrigebs es kanoni an sxva specialuri kanoni, regulirdeba saqarT-

velos samoqalaqo kodeqsis normebiT.

3. SromiTi xelSekrulebiT ar SeiZleba ganisazRvros am kanoniT 

gaTvaliswinebulisagan gansxvavebuli normebi, romlebic auaresebs 

dasaqmebulis mdgomareobas.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

komentari

1. Sesavali1

Sromis samarTali samarTlis is dargia, romelic aregulirebs indi-

vidualur SromiT urTierTobebsa (ingl. „employment law“)  da SromasTan 

dakavSirebul sakiTxebs.

igi Seqmnilia imisaTvis, rom moawesrigos da Seamciros socialuri 

uTanasworoba, daabalansos Zalaufleba. misi moqmedebis sfero, Sesa-

bamisad, iwyeba damsaqmeblisa da dasaqmebulis individualuri urTi-

erTobebidan da ganevrcoba idustriul urTierTobebze (romlebic 

regulirdeba „idustriuli samarTliT“)2 iseve, rogorc socialuri usa-

frTxoebis garantiaze (romelic socialuri uzrunvelyofis samarTlis 

regulirebis sferoa).

aqedan gamomdinare, Sromis samarTals kavSiria aqvs qveynis ekonomi-

1 winamdebare komentari Sedgeba avtorebis: andrea boronis _ me-5 da me-6 nawilebi, 
marko segesios _ 1-li, me-2 da me-4 nawilebi da franCesko baCinis _ me-3 nawilis 
kritikuli analizisa da mosazrebebisagan.
2 industriuli samarTali umTavresad koncentrirebulia SromiTi urTierTo-

bebis koleqtiur ganzomilebaze (Sromis koleqtiuri organizacia, koleqtiuri 
SeTanxmebebi da industriuli qmedebebi) da am specifikuri niSan-TvisebiT gamo-

arCevs mas Sromis samarTlis sxva qvedisciplinebisagan. ix. F. Carinci, R. De Luca 
Tamajo, P. Tosi, T. Treu, Diritto Del Lavoro, Diritto Sindacale, (3rd ed., 1994), Vol. 1 at Intro-
duzione.

f. baCini,  a. boroni, m. segesio,  muxli 1
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kur mdgomareobasTan da mniSvnelovan zegavlenas ganicdis misgan, radgan 

swored es mdgomareoba uwyobs xels ideologiuri da politikuri cne-

bebis, samarTlebrivi koncefciebisa da debulebebis  konceptualizacias.

Sromis kodeqsis 1-li muxli ukavSirdeba Sromis samarTlis wyaroe-

bs. konstituciis3 me-3 muxlis moTxovnaTa gaTvaliswinebiT, aRniSnuli 

muxlis mixedviT, SromiTsamarTlebrivi sakiTxebi regulirdeba mxolod 

kodeqsis normebiT, Tuki sxva ram ar aris gaTvaliswinebuli specialuri 

kanonebiT an saerTaSoriso SeTanxmebebiT.4

3 konstituciis me-3  muxli adgens:
„1. mxolod saqarTvelos umaRles saxelmwifo organoTa gansakuTrebul gamge-

blobas miekuTvneba: 
[…]
J) savaWro, sisxlis samarTlis, samoqalaqo samarTlis, administraciuli da Sro-

mis samarTlis, sasjelis aRsrulebisa da saproceso kanonmdebloba.“
4 amis msgavsad, italiis konstituciac adgens e.w. „principio della riserva di 
legge“ princips, romlis mixedviTac specifikuri sakiTxebis regulireba Ses-

aZlebelia mxolod parlamentis mier miRebuli kanoniT. rac Seexeba, ker-

Zod, Sromis samarTals, es principi mocemulia italiis konstituciis 36-e 
muxlis me-3 paragrafsa („Sromis maqsimaluri xangrZlivoba ganisazRvreba 

kanoniT“) da 37-e muxlis me-3 paragrafSi („kanoni adgens anazRaurebadi Sro-

mis minimalur asaks“). Semdgom, saqarTvelos konstituciis me-6 muxlis me-2 
paragrafi kanonmdeblisgan iTxovs saerTaSoriso xelSekrulebebiT nakisri 

valdebulebebis dacvas.

konstituciis me-6 muxlis mixedviT:

„1. saqarTvelos konstitucia saxelmwifos uzenaesi kanonia. yvela sxva samarT-

lebrivi aqti unda Seesabamebodes konstitucias.

2. saqarTvelos kanonmdebloba Seesabameba saerTaSoriso samarTlis sayovelTaod 

aRiarebul principebsa da normebs. saqarTvelos saerTaSoriso xelSekrulebas an 

SeTanxmebas, Tu igi ar ewinaaRmdegeba saqarTvelos konstitucias, konstituciur 

SeTanxmebas, aqvs upiratesi iuridiuli Zala Sidasaxelmwifoebrivi normatiuli 

aqtebis mimarT (cvlilebebi Setanilia saqarTvelos 2001 wlis 30 martis konsti-

tuciuri kanoniT).“

imave moTxovna waeyeneba Sida kanonebs, rom isini Seesabamebodes saerTaSoriso 

samarTals, italiis konstituciis me-10 muxlis 1-li paragrafis („italiis samar-

Tlis sistema Seesabameba saerTaSoriso samarTlis sayovelTaod aRiarebul prin-

cipebs.“) me-11 muxlis mixedviT, romelic exeba saerTaSoriso davebs (italia [...], 

eTanxmeba Tanasworobis pirobas sxva saxelmwifoebTan, suverenitetis SezRudvebs, 

romlebic aucilebelia msoflioSi erTa Soris mSvidobisa da Tanasworobis uz-

runvelsayofad“).

garda amisa, saqarTvelos konstituciis sxva debulebebi, romlebic exeba Sromis 

samarTlis sakiTxebs, Semdegia: 30-e, 32-e, 33-e da 37-e muxlebi (citirebulia qve-

moT).

ufro zustad rom vTqvaT, saqarTvelos konstitucia iZleva SesaZleblobas in-

dividebisaTvis, nebayofilobiT daamyaron SromiTi urTierTobebi (30-e muxlis 

1-li paragrafi) da saqarTvelos moqalaqis SromiT urTierTobebs icavs saxelm-

wifo sazRvargareTac ki (30-e muxlis me-3 paragrafi) da rom SromiTi uflebebis 

dacva, samarTliani anazRaureba isve, rogorc SromiT pirobebTan da anazRau-
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italiuri samarTlis mixedviT, rac Seexeba saerTaSoriso samar-

Tlisa da winaaRmdegobrivi adgilobrivi regulirebis urTierTobas, 

ukanaskneli ar auqmebs pirvels, Tuki winaaRmdegoba ar gamomdin-

areobs pirdapir adgilobrivi samarTlis ganmartebidan  da, Sesabam-

isad, garda aRniSnuli SemTxvevebisa, saerTaSoriso samarTals gaaC-

nia upiratesoba.5

kidev erTi msgavseba, romelic arsebobs or sistemas Soris, aris 

is, rom individualuri SromiTi xelSekrulebiT ar SeiZleba gaTval-

iswinebul iqnes kanonismier mowesrigebaze uaresi pirobebi (ix. itali-

uri samoqalaqo kodeqsis debuleba da saqarTvelos Sromis kodeqsis 

1-li muxli).

gansxvavebiT italiuri samoqalaqo kodeqsisagan, saqarTvelos kod-

eqsis  1-li muxli ar Seicavs debulebas koleqtiur SeTanxmebebTan da-

kavSirebiT maSin, rodesac italiuri samoqalaqo kodeqsi awesrigebs am 

rebasTan dakavSirebuli sxva sakiTxebi, regulirdeba kanoniT (30-e muxlis me-4 
paragrafi). 32-e muxliT qarTuli saxelmwifo gamodis iseTi politikis mimdevrad, 

romlis mixedviTac xeli unda Seewyos moqalaqeebs, romlebic kanonis Tanaxmad 

iTvlebian umuSevrebad. garda amisa, 33-e da 37-e muxlebiT, Sesabamisad, aRiarebu-

lia dasaqmebulTa gaficvisa da samuSao garemos Taobaze saTanado informaciis 

miRebis uflebebi.

_ muxli 30 

„1. Sroma Tavisufalia. 

[…]

3. SromiTi urTierTobis momwesrigebel saerTaSoriso SeTanxmebaTa safuZ-

velze saxelmwifo icavs saqarTvelos moqalaqeTa SromiT uflebebs sazR-

vargareT.

4. SromiTi uflebebis dacva, Sromis samarTliani anazRaureba da usafrTxo, jan-

saRi pirobebi, arasrulwlovnisa da qalis Sromis pirobebi ganisazRvreba or-

ganuli kanoniT.“ 

_ muxli 32 

„saxelmwifo xels uwyobs umuSevrad darCenil saqarTvelos moqalaqes dasaqme-

baSi. saarsebo minimumiT uzrunvelyofis pirobebi da umuSevris statusi ganisaz-

Rvreba kanoniT.“

_ muxli 33 

„gaficvis ufleba aRiarebulia. am uflebis ganxorcielebis wesi ganisazRvreba 

kanoniT. kanoni adgens, agreTve sasicocxlod mniSvnelovani samsaxurebis saqmi-

anobis garantiebs.“

_ muxli 37 

„5. yvelas aqvs ufleba, droulad miiRos sruli da obieqturi informacia 

SromiTi garemos mdgomareobis Sesaxeb.“ [konstituciis es debuleba ar Sei-

cavs termins „SromiTi“ da warmodgenili formulireba komentaris avtori-

seulia].
5 ix. sakasacio sasamarTlos gadawyvetileba Cass.s.u. 79/4064 (Italy).
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sakiTxebs, 2061-e6 da 2067-e7 muxlebi, Sesabamisad, sxvadasxva profesiis 

samarTlebriv mowesrigebasa da koleqtiur SeTanxmebebs. aq sakvirvelia, 

rom, miuxedavad am sakiTxis mniSvnelobisa, qarTuli Sromis kodeqsi ar 

exeba samarTlisa da koleqtiuri molaparakebebis urTierTobis Temas 

[formulireba wmindad avtoriseulia, rac, SesaZloa, gancalkevebu-

lad aRqmis SemTxvevaSi ar JRerdes koreqtulad]. italiuri samarTlis 

mixedviT, konkretuli garemoebebis arsebobisas, koleqtiuri SeTanxme-

bebis debulebebi SeiZleba gansxvavdebodes imperatiuli normebisagan 

da sajaro wesrigis momwesrigebeli debulebebisagan.8

1-li muxlis analizis Sedegad ikveTeba, rom qarTvelma kanonmde-

belma daamkvidra principi lex specialis derogat lege generale9, rac Sesabamiso-

baSia italiur midgomasTan, gansakuTrebiT, koleqtiuri SeTanxmebebis 

konteqstSi. amasTan, unda aRiniSnos, rom imave muxlis me-2 nawiliT, 

samoqalaqo kodeqsi TamaSobs damxmare regulatoris rols im SromiTi 

urTierTierTobebis, romlebic ar aris mowesrigebuli Sromis kodeqsiT 

an sxva sepecialuri kanoniT.

6 miTiTebuli 2061-e muxlis mixedviT: „sxvadasxva samuSaoTa kategoriebis samar-

Tlebrivi CarCoebi ganisazRvreba kanonebiT, kanonqvemdebare aqtebiT (SemdgomSi 

„reglamentebiT“), samTavrobo gadawyvetilebebiTa da dasaqmebulTa gaerTianebebis 
dokumentebiT („statutes“).“ es muxli italiis konstituciis 39-e muxlTan, romelic 
italiis moqalaqeebs aniWebs gaerTianebis Tavisuflebas da kerZod, uflebas kav-
SirebSi gaerTianebisa, Sesabamisad, aRiarebs profesiuli kavSirebis funqcias, da-

don koleqtiuli SeTanxmebebi, romlebic mxars dauWers dasaqmebulTa moTxovnebs 
da miexmareba maT SromiTi davebisas mogvarebis procesSi (Tumca es debuleba ar 
aRWuravs profesiul kavSirebs warmomadgenlobiTi uflebamosilebebiT dasaqmeb-

ulTa uflebebTan dakavSirebiT, garda SemTxvevebisa, roca arsebobs ad hoc ufle-

bamosileba an dasaqmebulTa Sesabamisi Semdgomi Tanxomoba/mowoneba („ratifi cation“)). 
ix. italiis sakasacio sasamarTlos gadawyvetileba, Cass. 19-6-90, no 6150, rv. 467826.
7 miTiTebuli 2067-e muxlis mixedviT: „koleqtiuri SeTanxmebebis SemuSaveba xdeba 
dasaqmebulTa asociaciebis mier“. koleqtiuri molaparakebebis Sedegad miRweuli Se-
Tanxmebebi kerZo samarTlis moqmedebis sferoSia da savaldebuloa mxolod im profesi-

ul kavSirebSi gaerTianebuli individebisaTvis, romlebic monawileobdnen koleqtiur 
molaparakebebSi. ix. gadawyvetileba №82/4507. ufro metic, koleqtiuri SeTanxmebebi 
ideba ara individualurad fizikur pirebs Soris, aramed profesiul kavSirebs Soris 
(sul mcire erTi dasaqmebulis saxeliT). garda amisa, koleqtiur SeTanxmebebs sam-
magi mizani aqvs: daareguliros individualuri SromiTi saxelSekrulebo urTier-

Toba, warmoSvas savaldebulo saxelSekrulebo urTierToba koleqtiur monawilee-

bs Soris an daareguliros davebi da uTanxmoebebi. ix. gadawyvetileba № 87/4658.
8 Semdgomi detalebisTvis ix. Tavi „italiuri samarTlis sistema: samarTlis wyaro-

Ta ierarqia da favor prestatoris principi, avtori franCesko baCini.
9 italiis sakasacio sasamarTlos №.70/1553 gadawyvetilebis mixedviT, mas Semdeg, 
rac ratificirebulia saerTaSoriso SeTanxmeba da misi debulebebi Sesulia kanoni-

er ZalaSi, rogorc adgilobrivi samarTlis normebi, isini specialuri normebis („lex 
specialis“) statuss iZenen adgilobriv zogad samarTlTan mimarTebiT.
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2. italiuri da qarTuli konstituciebis mokle 

SedarebiTi mimoxilva

SromiTi da masTan dakavSirebuli sakiTxebi orive qveynis konstituciis 

mowesrigebis sferoa, Tumca uzenaesi kanonebi aSkarad sxvadasxva pri-

oritets aniWebs am sferos.

uprvelesad, saqarTvelos konstituciis 30-e muxlis 1-l punqtSi mo-

cemulia, rom „Sroma Tavisufalia“ da SromiTi urTierTobebi mx_olod 

am muxlis konteqstSia moazrebuli.

meore mxriv, italiis uzenaesi kanonis 1-li muxliT, „italia de-

mokratiuli respublikaa, romelic efuZneba Sromas“ da Semdgom me-4 
muxliT

„[respublika] aRiarebs yvela moqalaqis Sromis uflebas da xels 

uwyobs am uflebis realizaciisaTvis saTanado pirobebis Seqmnas.

yvela moqalaqes, Tavisi piradi potencialisa da survilis gaTval-

iswinebiT, aqvs valdebuleba, gaswios nebismieri Sorma („perform any activ-
ity“) an ikisros funqcia sazogadoebis materialuri da sulieri winsvli 

saqmeSi wvlilis Sesatanad.“

Sesabamisad, zerele Tvalis gadavlebiTac naTelia, rom italiuri 

samarTlis mixedviT, TiToeuli moqalaqis mimarT arsebobs molodini, 

rom igi monawile iqneba Tavisi qveynis ganviTarebis procesisa. amdenad, 

SeiZleba vTqvaT, rom italiuri kontitucia afasebs, Sromas da „kicxavs“ 

usaqmurobas.

ufro zustad rom vTqvaT, Sroma italiuri saxelmwifosa da samarT-

lis sistemis mniSvnelovani niSania, romelsac efuZneba erovnuli poli-

tika im mizniT, rom uzrunvelyofil iqnes pirTa maqsimaluri dasaqmebis 

xarisxi maTi produqtiulobis asakSi. 

aqedan gamomdinare, Sroma individualuri warmatebis miRwevis 

aucilebeli saSualebaa iseve, rogorc iaraRi, zogadad, sazogadoebis 

socialuri da materialuri progresisken swrafvisa. Sedegad, Sromis 

ufleba saxelmwifos mier garantirebul socialur uflebaTagan pirve-

lia, romelic moqalaqeebs sarCos gamomuSavebis saSualebas aZlevs da, 

am gziT ganamtkicebs maT avtonomiasa da Tavisuflebas.

ufro metic, Sroma erTdroulad uflebad da valdebulebadac 

aRiqmeba.

italiis konstitucia, me-4 muxlis meSveobiT, yvela moqalaqes ani-

Webs Sromis uflebas da, imavdroulad, saxelmwifos akisrebs valdeb-

ulebas, xeli Seuwyos dasaqmebas ekonomikaSi pirdapiri Carevis gziT. 

Sedegad, Sromis uflebas ganuyrelad mosdevs saqmianobis arCevis Ta-

visufleba, rac, aseve gaTvaliswinebulia saqarTvelos konstituciis 
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30-e muxlis 1-li punqtiT; es aseve afuZnebs molodins, rom saxelmwifo 

aqtiurad CaerTveba im pirobaTa uzrunvelyofaSi, romelic saSualebas 

miscems moqalaqeebs, isargeblon Sromis uflebiT.

amasTan erTad, italiis konstituciis me-4 muxlis me-2 punqtis 

mixedviT, italiis moqalaqes aqvs Sromis moraluri valdebuleba. am de-

bulebaSi vlindeba solidarobis principi, romelic safuZvlad udevs 

italiuri saxelmwifos koncefcias, romelic TiToeuli Sromisunariani 

pirisgan moiTxovs daexmaros maT, visac amis saWiroeba aqvs.

aRniSnuls unda davZinoT, rom italiuri Sromis samarTali um-

Tavresad koncentrirebulia damsaqmeblisa da dasaqmebulis urTier-

Tobebis mowesrigebaze da am specifikas istoriuli mizezebi gaaCnia. 

industriul revolucias mohyva mSromelTa gaRatakeba, avtonomiuri 

arsebobis saSualebis mospoba, ramac sarCos mosapoveblad kapitaliste-

bTan iZulebiT dasaqmeba gamoiwvia. 

amdenad, Sromis samarTlis warmoSobis winapiroba iyo or mxares So-

ris arsebuli aSkara ekonomikuri uTanasworoba asaxuli SromiT xelSek-

rulebaSi. warmoSobis safuZvlebis Taviseburebis gaTvaliswinebiT, 

Sromis samarTali SeiZleba miviCnioT „uTanasworoTa samarTlad“ („un-
equal law“), normaTa erTobliobad, romlis daniSnulebaa, gaumklavdes 

kerZo xelSemkvrel mxareTa Soris ZalauflebaTa disbalanss10 mxareTa 

poziciebis gaTanabrebis gziT, raTa maT SeZlon moqmedeba Tanabar si-

bryeSi.11

italiis konstituciis mniSvnelovani nawili eZRvneba SromiTsamar-

Tlebriv sakiTxebs, rasac ver vityviT kerZo samarTlis sxva dargebTan 

mimarTebiT.

orive, 1-li da me-4 muxlebiT fuZndeba Sromis farTo koncefcia, 

romelic moicavs sazogadoebisTvis sasargeblo SromiT saqmianobebs. am 

muxlebis pluralisturi aRqmis miuxedavad, me-3 muxlis me-2 punqtSi12 

10 iqve. mtkicebis safuZveli, rom dasaqmebuls molaparakebebisas naklebi Zalaufle-

ba gaaCnia damsaqmebelTan SedarebiT, aris Semdegi: i) disbalansi, romelic moqmedebs 
Sromis bazarze da rac gamowveulia servisebis (samuSaoTa) siuxviT moTxovanasTan 
SedarebiT; ii) dasaqmebulTa aRqma, rom mxolod an umTavresad daqiravebuli Sroma 
iZleva Sesabamis finansur uzrunvelyofas; iii) dasaqmebulTa sisuste ara marto so-

cialuri da ekonomikuri TvalsazrisiT, aramed gadawyvetilebis miRebisa da orga-

nizaciuli Zalauflebisadmi mniSvnelovani subordinacia.
11 ix. F. Carinci, R. De Luca Tamajo, P. Tosi, T. Treu Diritto Del Lavoro, Il Rapporto Di Lavoro Sub-
ordinato, (4th ed., 1998), vol. 2, at Introduzione.
12 32-e muxlis mixedviT: „respublikis movaleobaa, aRmofxvras ekonomikuri da so-

cialuri xasiaTis winaaRmdegobebi, romlebic zRudavas moqalaqeTa Tavisuflebasa 
da Tanasworobas, riTac abrkolebs pirovnebis srulyofilad ganviTarebas da mis 
monawileobas qveynis politikuri, ekonomikuri da socialuri organizaciis pro-

cesSi“.
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xazi esmeba im barierebis moSlis aucileblobas, romlebic xels uSlis 

muSakebs, CaerTon socialur, ekonomikur da politikur saqmianobaSi, 

riTac kvlav aRiniSneba dasaqmebulisadmi mfarveli damokidebuleba. 

miuxedavad amisa, ganxiluli debulebebi mxolod saxelmZRvanelo xasi-

aTisaa da Sromas socialur fenomenad aRwers, rasac mosdevs ufro de-

taluri mowesrigeba specifikuri uflebebisa, kerZod, 35-e muxlis 1-li 

punqti13, 36-e14, 37-e15 da 38-e16 muxlebi, romlebic dasaqmebas Seexeba da 

39-e muxlis 1-li17 da me-318 punqtebi da me-40 muxli19, romlebic koleq-

tiur molaparakebebs eZRvneba.20

13 35-e muxlis 1-li punqtiT: „respublika icavs Sromis nebismier formasa da praqtikas“. 
14 36-e muxliT: „dasaqmebulebs ufleba aqvT, miiRon TavianTi Sromis raodenobrivad 
da xarisxobrivad Sesatyvisi anazRaureba da, nebismier SemTxvevaSi, adekvaturi 
anazRaurebis ufleba, romelic uzrunvelyofs maTi da maTi ojaxebis Tavisufal da 
Rirseul arsebobas.
samuSao drois maqsimaluri xangrZlivoba ganisazRvreba kanoniT.
dasaqmebulebs aqvT yovelkvireuli dasvenebisa da yoveldRiuri Sesvenebis, aseve 
yovelwliuri Svebulebis ufleba. maT ar SeuZliaT, uari Tqvan am uflebebze.“
15 37-e muxliT: „dasaqmebuli qalebi Tanabari uflebebiT sargebloben kacebTan da 
SedarebiTi samuSaosaTvis Tanabari anazRaurebis ufleba gaaCniaT. SromiTi piro-

bebi unda aZlevdes qalebs saSualebas Seasrulon TavianTi ZiriTadi roli ojaxSi 
da uzrunvelyon dedisa da Svilis saTanado dacva. 
kanoni adgens anazRaurebadi SromisaTvis minimalur asaks.
respublika icavs mcirewlovanTa Sromas specialuri debulebebiT da iZleva garan-

tias Sesabamisi Sromis Tanabari anazRaurebisa.“
16 38-e muxliT: „yvela Sromisuunaro da saTanado uzrunvelyofis gareSe myof moqa-

laqes ufleba aqvs miiRos socialuri („welfare“ _ sityvasityviT keTildReoba) dax-

mareba.
dasaqmebulebi uflebamosilni arian, iyvnen uzrunvelyofili adekvaturi saSuale-

bebiT TavianTi moTxovnebisa da aucileblobebis dasakmayofileblad SemTxveviTo-

bis, Sromisuunarobis dadgomis, asakisa da iZulebiTi umuSevrobis SemTxvevebSi.
Sromisuunaro da SezRudulunariani pirebi uflebamsilni arian, miiRon ganaTleba 
da profesiuli gadamzadebis SesaZlebloba.
am muxliT gaTvaliswinebuli pasuxismgeblobebi ekisrebaT saxlmwifos mier da-

fuZnebul an mxardaWeril subieqtebsa da institutebs.
daxmarebis miReba kerZo seqtoridan Tavisufalia.“
17 39-e muxlis 1-li punqtis mixedviT: „profesiuli kavSirebi SeiZleba dafuZndes 
Tavisuflad.“
18 39-e muxlis me-4 punqti: „registrirebuli profesiuli kavSirebi iuridiuli pire-

bia. maT, wevrobis proporciulobiT ganpirobebuli gaerTianebuli warmomadge-

blobiTi uflebamosilebiT, SeuZliaT, dadon koleqtiuri SromiTi SeTanxmebebi, 
romlebic savaldebuloa SeTanxmebaSi miTiTebuli kategorias mikuTvnebuli yvela 
pirisaTvis.“ 
19 me-40 muxli: „gaficvis ufleba unda ganxorcieldes kanonTan srul SesabamisobaSi.“
20 industriuli samarTali iyenebs italiuri samarTlis sistemis imave wyaroebs, 
mag., saerTaSoriso samarTlis wyaroebi, konstitucia, kanonmdebloba da sasamarT-

lo praqtika, Tumca am dargis specifikis gaTvaliswinebiT, mis mier mowesrigebuli 
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3. italiuri samarTlis sistema: samarTlis wyaroTa ierarqia 

da favor prestatoris principi

italiuris samarTlis sistemiT, SromiTi urTierTobebi, pirvel rig-

Si, regulirdeba principiT „favor prestatoris“ , rac dasaqmebulTaTvis sa-

sargeblo wesTa upiratesobas niSnavs.

ufro metic, SromiTi urTierTobebis momwesrigebeli normebi 

calmxrivad imperatiuli da preventulia koleqtiuri SeTanxmebebisa da 

individualuri SromiTi xelSekrulebebis iseTi debulebebisa, romle-

bic, kanoniT gaTvaliswinebuli wesebidan gadaxveviT, auareseben dasaqme-

bulTa uflebebsa da amZimeben valdebulebebs. Sesabamisad, koleqtiuri 

SeTanxmebebi da SromiTi xelSekrulebebi SeiZleba, Seicavdes mxolod 

dasaqmebulTaTvis ufro xelsayrel pirobebs.

zogierTi sakanonmdeblo mowesrigebis sferodan da koleqtiur 

molaparakebasTan dakavSirebuli gamonaklisis miuxedavad, SegviZlia, 

davaskvnaT, rom SromiTi urTierTobebis momwesrigebel aRniSnul prin-

cipebs Soris kavSiri Camoyalibda „koordinaciis teqnikis“ meSveobiT, 

romelsac Semoaqvs „ierarqiulobis principidan _ lex superior derogat inferi-
ori _ praqtikuli gadaxvevis, qronologiurobis principidan _ lex posterior 
derogat priori  _ SesaZlo da, garkveulwilad, specialurobis principidan 

_ specialis derogat generali  _ gadaxvevis SesaZlebloba.“21 

ierarqiulobis, qronologiurobisa da specialurobis favor presta-
toris principis sasargeblod ugulebelyofis SesaZlebloba mocemulia 

italiuri samoqalaqo kodeqsis zogadi debulebebis 1-l, me-14 da me-15 
muxlebSi.

aRniSnuli zogadi nawilidan 1-li muxliT dgindeba samarTlis wya-

roTa ierarqiuloba: 1) kanonebi, 2) reglamentebi, 3) korporaciuli we-

sebi, 4) Cveulebebi“. 

aseTi ierarqiuloba gamomdinareobs kanonebis upiratesobidan kanon-

qvemdebare aqtebs, sakorporacio wesebsa da CveulebebTan im faqtis 

gaTvaliswinebiT, rom „reglamentebi ar SeiZleba, Seicavdes kanonTan wi-

naaRmdegobriv danawesebs“ (muxli 4, punqti 1); „sakorporacio wesebi ar 

SeiZleba uxvevdes sakanonmdeblo da reglamentebis imperatiuli dan-

awesebisagan“ (muxli 5); „CveulebaTa Zala damokidebulia sakanonmdeblo 

aqtebsa Tu reglamentebSi maT CarTvaze specifikuri sakiTxebis mosawes-

rigeblad. miuxedavad sakanonmdeblo aqtsa da reglamentSi Cveulebaze 

sakiTxebis gansakuTrebulobidan gamomdinare, es wyaroebi nawilobriv gansvavebul 
Tvisebebs iZens. meti detalebisTvis ix. F. Carinci, R. De Luca Tamajo, P. Tosi, T. Treu, supra 
note 2, at Introduzione.
21 ix. G. Ferraro, Ordinamento, ruolo del sindacato, dinamica contrattuale di tutela, (Padua, 1981), at 
215; L.Mariucci, La contrattazione collettiva, (Bologna, 1985), at 393.
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pirdapir miTiTebisa, sakorporacio wesebs upiratesoba gaaCnia maTTan 

SedarebiT, Tuki kanoniT an reglamentiT sapirisporo ar aris gansaz-

Rvruli“.

warmodgenili ierarqia SeiZleba uaryofil iqnes favor prestatoris prin-

cipis gamoyenebiT: ierarqiulad dabla mdgom debulebas SeiZleba, upi-

ratesoba mieniWos masze maRla mdgom wesze, Tuki pirveli damsaqmeb-

lisaTvis ufro xelsayrel mowesrigebas Seicavs.

specialurobis principiT, romelic mocemulia zogadi debulebebis 

me-14 muxlSi, dgindeba: „sisxlissamarTlebrivi kanonebi iseve, rogorc 

zogadisagan gansxvavebuli wesebis ganmsazRvreli sxva kanonebi, gamoiy-

eneba mxolod im SemTxvevaSi da drois im CarCoSi, rac maTSivea mo-

cemuli“; specialurobis principis mixedviT, kanonis ori debulebidan, 

romelTa Soris erTi zogadia da meore, _ specialuri, ukanasknels, ro-

melic gansxvavebulad aregulirebs pirveli normis moqmedebis sfero-

Si Semaval sakiTxs, eniWeba upiratesoba. am SemTxvevaSic, favor prestatoris 
principi erTveba saqmeSi da amiT fuZndeba wesi, romlis mixedviTac, 

zogad normas eniWeba upiratesoba, Tuki igi dasaqmebulisaTvis ufro 

xelsayrelia.

qronologiurobis principis Taobaze, romelic adgens parlamen-

tis mier miRebuli sxvadasxva kanonis Tanminmdevrul moqmedebas droSi, 

unda iTqvas, rom igi SeiZleba iyos dakavSirebuli zogadi debulebebis 

me-15 muxlTan:

„kanoni SeiZleba gauqmedes mogvianebiT miRebuli kanoniT mxolod 

maSin, roca kanonmdebeli amaze pirdapir uTiTebs an arsebobs winaaRm-

degoba Zvelsa da axal debulebebs Soris, an axali kanoniT srulfaso-

vnadaa mowesrigebuli wina kanoniT regulirebadi sakiTxebi“.

miuxedavad imisa, rom Semdgomi kanoni, koliziisas, upiratesi Zalis 

mqonea winaze, favor prestatoris principi inarCunebs winamorbedi kanonis mo-

qmedebas, rac ufro xelsayrelia dasaqmebulisaTvis.

naTelia, rom aRweril sistemas Tan erTvis konstitucia da konsti-

tuciuri kanonebi, romlebic ierarqiuli sistemis saTaveSia. garda ami-

sa, saerTaSoriso wyaroebi avsebs adgilobriv normebs da upiratesoba 

gaaCnia maTze im sakiTxebis mowesrigebisas, romlebic maTi moqmedebis 

sferoSi Sedis. saerTaSoriso samarTlis wyaroebSi moiazreba Sromis 

saerTaSoriso organizaciis („ILO“) konvenciebi da evropuli kavSiris 

direqtivebi da reglamentebi, romelTa gavlena wevr saxelmwifoTa 

samarTlebriv sistemaze dRiTi dRe izrdeba.

damatebiT, samarTlis wyaroebSi Sedis, aseve is regionaluri nor-

matiuli aqtebi, romlebic awesrigebs Sesabamis sakiTxebs konstituciis 

117-e muxlis mixedviT, adgilobrivi samarTlis paralelurad (cvlileba 
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ganxorcielebulia 2001 wlis 18 oqtombris №3 kanoniT).

ufro metic, favor prestatoris principi, romliTac dasaqmebulisaTvis 

ufro xelsayreli reJimis upiratesoba fuZndeba, moqmedebaSi erTveba 

maSinac, roca dRis wesrigSia saerTaSoriso/evropuli samarTlisa da 

adgilobrivi samarTlis urTierTqmedebis sakiTxi, roca es ori sistema 

konkurentulad aregulirebs SromiT sakiTxebs.

faqtobrivad, aRniSnuli pricipi ayalibebs aseve Sso-is konvenciebi-

sa da adgilobrivi normebis urTierTqmedebas efetianobis principze 

dayrdnobiT.

miuxedavad imisa, rom Sso-is damfuZnebeli aqtis (konstituciis) me-19 
muxlis me-5 (b) punqtis mixedviT, wevrma saxelmwifom „unda warudginos 

informacia Sesabamis kompetentur organos an organoebs sakanonmdeblo 

an sxva moqmedebebis ganxorcielebis mizniT“ iseve, rogorc „oficial-

uri Setyobineba gaugzavnon generalur direqtors konvenciis ratifi-

kaciis Taobaze“ an „gaataros konvenciis debulebebis ZalaSi SesvlasTan 

dakavSirebuli aucilebeli RonisZiebebi“, am konvenciebis ratifikacia 

ar cvlis Sida samarTals, Tuki igi dasaqmebulisaTvis ufro xelSemwyob 

reJims awesebs.

analogiurad, Sida da evropuli samarTlis urTierTobac ganisaz-

Rvreba favor prestatoris principiT, amdenad, im SemTxvevSi, roca adgilo-

brivi samarTlis wesebi ufro xelsayrelia dasaqmebulisaTvis, maT upi-

ratesi Zala aqvT evropul wesebze „SemaCerebeli debulebis“ („stand still 
clause“) safuZvelze, romlis mixedviTac evropuli kanonmdebloba ze-

gavlenas „ar axdens arsebul an momaval adgilobriv an evropul samar-

Talze, romelic ufro xelsayrelia“. amgvari mowesrigebis CarCoebSi, 

orive sakanonmdeblo da ganmartebiTi safuZveli xelsayreli mopyrobis 

principisa Sromis samarTlis miznidan modis, rac dasaqmebulis dacvis 

minimaluri standartis uzrvnvelyofaSi gamoixateba.22

savaldebulo normativebi, romlebic dasaqmebulTa dasacavadaa 

gamiznuli, ubralod, iTvaliswinebs mopyrobis minimalur pirobebs23, 

„dasaqmebulisaTvis ufro xelsayreli pirobebis SemoReba nebadarTu-

lia, miuxedavad imisa, iTvaliswinebs Tu ara amas pirdapir kanoni“24.

axlaxan gamoiTqva mosazreba, rom SromiTi kanonmdeblobis maval-

debulebeli funqcia SeiZleba gadaixedos, radgan misi savaldebulo 

xasiaTi momdinareobs „imperatiul kanonmdeblobaSi gansaTavsebeli Ri-

22 ix. V. Simi, Il favore dell’ordinamento giuridico per i lavoratori, (Milan, 1967), at 102; R. De Luca 
Tamajo, La norma inderogabile nel diritto del lavoro, (Naples, 1976), at 157.
23 ix. G. Giugni, Diritto sindacale, (Bari, 1996), at 195; E. Ghera, Diritto del lavoro. Il rapporto di 
lavoro, reprinted 14th ed., (Bari, 2002), at 116.
24 G. Nicolini, Manuale di diritto del lavoro, 3rd ed., (Milan, 2000), at 2.
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rebulebebis istoriuli evoluciis safuZvelze“ iseT maregulirebel 

CarCoebSi, romelic gajerebuli iyo rigi gansxvavebuli interesebisa da 

koleqtiuri molaparakebebis warmarTvis farTo uflebamosilebebiT“25.

miuxedavad aRniSnulisa, daskvna, romelic exeba SromiTi urTier-

Tobebis maregulirebel SidasamarTlebriv wyaroebs Soris urTierTo-

bebs, aseve vrceldeba saerTaSoriso/evropuli da SidasamarTlebrivi 

kanonebis urTierTqmedebaze, Tumca favor prestatoris principi iZleva indi-

vidualuri SromiTi urTierTobis momwesrigebeli normebis konkuren-

ciis gadawyvetis SesaZleblobas.26 

msgavsad amisa, favor prestatoris principi aregulirebs koleqtiuri Se-

Tanxmebebidan gamomdinare konfliqts. miuxedavad amisa, uaxlesi sakanon-

mdeblo normebis mixedviT, zogierTi koleqtiuri xasiaTis wya ro, mag., 

ZiriTadi profesiuli kavSirebis mier dadebuli erovnuli koleqtiuri 

SeTanxmebebiT SeiZleba, SemoRebul iqnes araxelsayreli cvlilebebi. 

amdenad, yovelive es warmoaCens „kanonmdeblobis savaldebulo xasiaTis 

nawilobriv dakninebas, favor prestatoris saerTo wesidan gamonakliss da, 

Tavis mxriv, koleqtiuri SeTanxmebebis moqmedebis sferos gafarToe-

bas, romliTac, sakanonmdeblo danawesis alternativis saxiT, fuZndeba 

SromiTi urTierTobebis savaldebulo regulireba“27.

4. SeerTebuli Statebis Sromis kanonmdeblobis mokle mimoxilva

rac Seexeba saerTo samarTlis qveynebis Sromis samarTlis sferosadmi 

midgomas, SeerTebuli Statebis samarTlis sistema Seicavs rig Tavise-

bur debulebebs, romlebic gamorCeulad gansxvavebulia umetesi „civi-

luri samarTlis“  sistemis qveynebSi moqmedi wesebisagan.

SeerTebuli Statebis Sromis samarTali moicavs dasaqmebuls, dam-

saqmebelsa da profesiul kavSirebs Soris arsebuli urTierTobebis yve-

la aspeqts. kerZod, amerikel dasaqmebulze, upirvelesad, vrceldeba 

federalur kanonTa da reglamentTa sistema; igi moicavs sam ZiriTad 

sferos, saxeldobr, dasaqmebulTa gaerTianebisa da koleqtiurad moq-

medebis uflebas, samuSao adgilze diskriminaciasa da „aramarTlzom-

ieri gaTavisuflebas“.28

25 R. Romei, L’inderogabilità nel diritto tra crisi e nuove prospettive, Lav. Giur., (2002), 10, at 921, 
927, 928.
26 Vedi, A. Cessari, Il `favor~  verso il prestatore di lavoro subordinato, (Milan, 1966), at 37; L. Galan-
tino, Diritto sindacale, 12 ed., (Turin, 2003), at 161.
27 E. Ghera, 23-e sq., 117.
28 udavod, SeerTebuli Statebis dasaqmebulebi, aseve sargebloben bevri sxva dacvis 
saSualebebiT, rogoricaa, mag., moTxovnebi minimalur asakTan dakavSirebiT, kompen-

sacia umuSevrobis gamo, pensiaze gasvlasTan dakavSirebuli sargeblebi da sxva. 
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1935 wels kongresma miiRo erovnuli SromiTi urTierTobebis Se-

saxeba aqti29 („eSua“), romelic SeerTebuli Statebis dasaqmebulebs, 

sxva uflebebTan erTad, aniWebda gaerTianebebis Seqmnis, gaficvis da 

koleqtiurad damsaqmeblebTan molaparakebebis uflebebs. eSua dRemde 

yvelaze mniSvnelovani da farTod gamoyenebadi nawilia kanonmdeblobi-

sa SeerTebuli Statebis samarTlis sistemaSi.

aqti gamoiyeneba umetesi30 dasaqmebulis mimarT, garda menejerebisa 

da zedamxedvelebisa (damoukidebeli kontraqtorebi ar eqcevian eSua-is 

moqmedebis sferoSi).31

aRsaniSnavia, rom eSua da SeerTebuli Statebis sxva kanonebi awes-

rigebs koleqtiur molaparakebebTan da profesiul kavSirebTan da-

kavSirebul sakiTxebs ufro „proceduruli“, vidre „Sinaarsobrivi“ 

midgomiT. amdenad, nacvlad koleqtiuri SeTanxmebebis specifikurad 

Sinaarsobrivi regulirebisa, isini iZleva adekvatur samarTlebriv Car-

Coebs saTanado SeTanxmebis misaRwevad.

garda amisa, damsaqmeblebsa da profesiul kavSirebs evaleba 

„keTilsindisierad warmarTon molaparakebebi“ da es vrceldeba Se-

Tanxmebis iseT ZiriTad sagnebze, rogoricaa „anazRaureba da Sromis 

pirobebi, maT Soris, gaTavisuflebebi, Svebulebebi da avadmyofobiT 

gamowveuli Svebulebebi, aseve damatebiTi sargeblebi.“32

ufro metic, eSua uzrunvelyofs kavSiris uflebas gaficvaze 

da, Sedegad, icavs dasaqmebulebs gaTavisuflebisa da disciplinuri 

RonisZiebebisagan imis gamo, rom isini CarTulni arian industriul 

[koleqtiur] moqmedebebSi.33 

rac Seexeba SeerTebuli Statebis Sromis samarTlis meore sferos, 

1964 wlis samoqalaqo uflebebis Sesaxeb aqtis VII TaviT akrZalulia ra-

sis, sqesis, erovnuli warmomavlobis an religiuri niSniT diskriminacia 

SromiT da dasaqmebis etapis („employment opportunities“) urTierTobebSi~.34 

rogorc federaluri kanoni, igi vrceldeba yvela damsaqmebelsa da in-

29 ix. 29 U.S.C.A. §§151-168.
30 garda rkinigzaSi, sahaero xazebSi, soflis meurneobasa da sajaro seqtorSi 
dasaqmebuli pirebisa. miuxedavad amisa, „dasaqmebulebi, romlebzedac ar vrcel-

deba federaluri kanoni, eqcevian konkretuli Statis msgavs kanonTa moqmedebis 
sferoSi“. W. Burnham, Introduction to the law and the legal system of the United States, 1995, at 545.
31 W. Burnham, Introduction to the law and the legal system of the United States, (1995), at 544-545.
32 iqve, 547.
33 Tumca zogierTi gaficva eSua-is mixedviT iTvleba ukanonod da, upirvels yov-

lis, meoreuli boikotebi, anu gaficvebi, romlebic xorcieldeba ara ZiriTadi dam-

saqmeblis winaaRmdeg, aramed maTTan momuSave kompaniebis winaaRmdeg. ix. 29 U.S.C.A. 
§1588b)(4).
34 ix. 42 U.S.C.A. §§2000 et seq.
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dustriaze, romlebic CarTuli Sidasaxelmwifoebriv komerciul saqmi-

anobaSi da 1972 wlidan ki _ Statebisa da adgilobrivi TviTmmarTv-

elobis dawesebulebebze, Tumca ukanasknelTa mimarT aseve moqmedebs 

adgilobrivi antidiskriminaciuli kanonebi. garda aRniSnuli kanonisa, 

SeerTebuli Statebis dasaqmebulebi aseve daculi arian diskriminaciis 

sxva formebisganac kanoniT, romelic avsebs VII Tavs: 1978 wlis orsulo-

bis gamo diskriminaciis Sesaxeb aqti35, romelic orsulobis gamo dis-

kriminacias aTanabrebs sqesobrivi niSniT diskriminaciasTan; Tanabari 

anazRaurebis Sesaxeb aqti36, romelic adgens, rom qalebi, romlebic as-

ruleben mamakacTa Tanabar samuSaos, msgavs SromiT pirobebSi, romleb-

sac pasuxismgeblobis imave xarisxi aqvT, uflebamosilni arian miiRon 

Tanabari kompensacia; 1967 wlis SromiT urTierTobebSi asakis gamo dis-

kriminaciis Sesaxeb aqti37 krZalavs kerZo Tu sajaro damsaqmeblis mier 

asakis gamo diskriminacias, xolo SezRudulunarian amerikelTa Sesaxeb 

aqti38 icavs diskriminaculi qmedebisagan fizikuri da gonebrivi niSniT 

SezRudulunarian individebs.

miuxedavad yvelafrisa, SeerTebuli Statebis Sromis samarTlis 

yvelaze STambeWdavi niSan-Tvisebaa „surviliT dasaqmebis“ doqtrina, 

romelic iZleva dasaqmebulTa „Tavisuflad“ gaTavisuflebis uflebas 

„saTanado, usafuZvlo an, sruliadac, arasaTanado safuZvliT“.

droTa ganmavlobaSi, miuxedavad amisa, SemuSavebul iqna rigi 

kanonebisa Tu normatiuli aqtebisa, romlebic zRudavs damsaqmeblis 

mier gaTavisuflebis Zalauflebas diskriminaciuli an iseTi safuZv-

liT, romelic arRvevs sajaro wesrigs.39

garda amisa, SeerTebuli Statebis sasamarTloebma etapobrivad 

Sekveces „surviliT dasaqmebis“ moqmedebis sfero gansazRvrul viTare-

bebeSi gaTavisuflebis aramarTlzomierebis aRiarebiT.40

5. SedarebiTsamarTlebrivi perseqtiva

Sromis samarTlis wyaroTa sistema, faqtobrivad, aris samarTlis 

mTliani sistemis, doqtriniT gansazRvruli mTlianobis qvedanayofi.

miuxedavad amisa, SedarebiTsamarTlebrivi perspeqtividan (romelic 

35 ix. 42 U.S.C.A. §2000e(k).
36 ix. 29 U.S.C.A. §206(d).
37 ix. 29 U.S.C.A. §623 et seq.
38 ix. 42 U.S.C.A. §12111 et seq.
39 W. Burnham, Introduction to the law and the legal system of the United States, (1995), at 554-555.
40 SeerTebuli Statebis „surviliT dasaqmebis“ doqtrinis ufro detaluri aRweri-

saTvis ix. me-9 muxlis komentarebi.
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Tan gasdevs mTel naSroms), SesaZlebelia, daveyrdnoT erTi qveynis 

samarTlis wyaroTa sistemas, klasifikaciis miznebisaTvis, Tumc misi 

Taviseburebebis gaTvaliswinebiT.

cvaigertisa da kotcis41 mier SemuSavebuli Teoriis mixedviT, faq-

tobrivad, samarTlis sistemaTa klasifikacia SesaZlebelia maTi ganmasx-

vavebeli niSnis: stilis mixedviT. avtorTa mixedviT, SedarebiTsamar-

Tlebrivi analizi fokusirebuli unda iyos „samarTlis stilze“, rom 

gamoaaSkaravos damaxasiaTebeli niSan-Tvisebebi, romlebic ganekuTvneba 

ama Tu im samarTlis sistemas, rac, Tavis mxriv, mecniers klasifikaciis 

SesaZleblobas miscems.    

„stilis“ cneba samarTlis sistemasTan mimarTebiT gulisxmobs Tval-

Sisacem Tvisebebs an faqtorebs, rac maT sxvebisgan gamoarCevs da ayali-

bebs gansakuTrebul stils.

stilis ganmapirobebeli sxvadasxva SesaZlo faqtorebidan cvaiger-

ti da kotci gamoyofen Semdeg xuTs: 1) istoriuli warmoSoba da evo-

lucia; 2) iuristTa Soris gabatonebuli azrovneba; 3) gansxvavebuli 

samarTlebrivi institutebi; 4) samarTlis wyaroebi da maTi ganmarteba; 

5) ideologiuri faqtorebi.42

radganac samarTlis wyaroebi samarTlis sistemis stilis ganmsaz-

Rvrel niSan-TvisebebSi moiazreba, TavianTi saxis, xasiaTisa da urTierT-

damokidebulebis mixedviT, stili cvalebadia sistemidan sistemamde.

da, radganac Sromis samarTlis wyaroebi mxolod nawilia zogadi 

samarTlis wyaroTa sistemisa, maTi wyaroTa zogad sistemis konteqstSi 

gaazrebis mere unda gagrZeldes klasifikaciaze msjeloba.

uSualod, SedarebiTsamarTlebrivi kvlevis miznebs rac Seexeba, mec-

nierebma unda kargad gaacnobieron, rom TiToeuli samarTlis sistemis 

mier oficialurad aRiarebuli samarTlis wyaroebi da maTi urTierT-

damokidebuleba imdenad gansxvavebulia, ramdenadac sxvadasxva sistemi-

dan mosuli samarTlis eqspertTa azrovneba. SesaZloa, aseve, drodadro, 

mecnierTa mier samarTlis wyaroebze gakeTebuli Teoriuli axsna da 

ganmartebebi ar Seesabamebodes praqtikaSi damkvidrebul realur su-

raTs.43 am dabrkolebasTan erTad, SedarebiTsamarTlebrivma mkvleva-

rebma unda gaiTvaliswinon is ZiriTadi elementi, romelmac SeiZleba 

Seaferxos analizi: kerZod, samarTlis gansxvavebuli struqturebi er-

Tiani samarTlis sistemis SigniT da, pirvel rigSi, cnebaTa „samarTlis 

normebSi“ konceptualizacia, romelic cvalebadia maT safuZvlad ganx-

41 K. Zweigert & H. Kötz, Introduzione al diritto comparato, vol. 1, (1992), at 76-90.
42 iqve, 84.
43 R. David & C. Jauffret-Spinosi, I Grandi Sistemi Giuridici Contemporanei, V ed., ed. R. Sacco, 
2004, at Introduzione, 12-13.
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iluli koncefciebisa da kategoriebis mixedviT. amgvarad, samarTlis 

sistemis Seswavla unda davukavSiroT sazogadoebis struqturas, saidanc 

igi ganviTarda, raTa SedarebiTsamarTlebrivi kvleva warmatebuli iyos.44

konkretuli samarTlis sistemis Seswavlisas samarTlis wyaroTa 

kvlevis mniSvnelobaze yuradRebas amaxvilebda, aseve rudolf sakkoc. 

Tavis TeoriaSi, „samarTlis formantebi“, romelic SedarebiTi samarT-

lis meTodologias exeboda.

pirvel rigSi, aucilebelia, sxvadasxva samarTlis sistemis kuTvnil 

normebs Soris Seusabamobebis ganxilva, Tumca es naklebi masStaburo-

biT unda moxdes msgavsi samarTlebrivi sistemebis farglebSi ara marto 

samarTlis wyaroTa ganxvavebulobis, aramed ganmapirobebeli araerT-

gvarovani samarTlebrivi sawyisebis gaTvaliswinebiT. ubralo magali-

Tad SesaZloa, moviyvanoT axalis saqmis ganxilvisas mosamarTlis mier 

samarTlis gamoyeneba, romelic sityvasityviT ar efardeba kanonis Si-

naarss an TeoretikosTa mier warmodgenil mosazrebebs samarTlebrivi 

interpretaciisaTvis gansxvavebuli sawyisebis gamoyenebis gamo.

samarTali SeiZleba „socialur aqtiurobad“ aRviqvaT, romelSi-

ac CarTulia sxvadasxva jgufi (Sesabamisad „sawyisi“): advokatebi, 

gadawyvetilebis mimRebni („policymakers“), samarTlis mkvlevarebi, 

iuristebi. samarTlebrivi sawyisebi maformirebeli elementebis, rom-

lebic kravs da, garkveulwilad, ewinaaRmdegeba kidec erTian marTl-

wesrigs („rule of law“). amdenad, TiToeuli sawyisi samarTlis wyarod unda 

ganvixiloT sakuTari sistemis CarCoebSi.

aqedan gamomdinare, sakko acxadebs, rom konkretuli samarTlis Ses-

acnobad unda „daSalo“ igi: gaaanalizo sxvadasxva samarTlebriv sawyisTa 

kompleqsuri urTierTqmedeba am sistemaSi da mivides samarTlis moqmed 

donemde. samarTlebrivi sawyisis xasiaTis, misi rolisa da erTmaneTSi 

urTierTobis srulfasovani aRqma SesaZleblobas iZleva, ufro zustad 

aRiweros sxvadasxva samarTlis sistema.

SedarebiTsamarTlebrivi kvlevis miznebisaTvis, ufro metic, samar-

Tlis „daSla“ gvaZlevs SesaZleblobas, rom gavcdeT konkretulis 

samarTlebrivi tradiciis xedvas iseve, rogorc simbolikis CarCoebs da 

gavavloT aSkarad gansxvavebul samarTlis sistemebs Soris analogiebi, 

romlebic formaluri saxesxvaobebisa da sawyisebis Taobaze adgilo-

brivi ritorikis miRmaa mimaluli.

Semdegi sakiTxi, romelic samarTlis wyaroTa ierarqias ukavSirdeba 

da relevanturia SedarebiTsamarTlebrivi perspeqtiviT, aris sakanon-

mdeblo procesisa da kanonSemuSavebis kuTxiT gamomdinare stilisturi 

44 iqve, 14-15.

f. baCini,  a. boroni, m. segesio,  muxli 1
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Sedegebi; pirvel rigSi, es exeba britanul saerTo samarTlis sistemas, 

sadac precedentuli samarTali upiratesia.45

britanuli sistema gansakuTrebuli sizustiT xasiaTdeba, rasac ar-

sebuli precedentebis gauqmebamdec ki mivyevarT, Tuki isini anaqronis-

tul an miuRebel erTeulebad miiCneva.

aseTi teqnikis Sedareba SeiZleba frangul diversificirebul mid-

gomasTan, romelic gamoyenebul iqna „napoleonis kodeqsis“ SemuSavebi-

sas, romlis debulebebic, TavianTi xasiaTiT, zogadi da abstraqtulia, 

radgan monteskies mier SemoTavazebul xelisuflebis danawilebis prin-

cipebs Seesabameba; maT mixedviT, mosamarTle unda iyos bouche de la loi _ 
kanonis rupori.46 aseTi moTxovna Ria winaaRmdegobaSia saerTo samarT-

lis tradiciasTan, ris demonstrirebasac, mag., axdens faqti, rom bri-

taneli kanonmdebeli kanonis interpretaciasTan dakavSirebuli aqtis 

Sedgenisas iTvaliswinebs debulebas, romlis mixedviTac mamrobiTi 

formis gamoyeneba gulisxmobs, imavdroulad mdedrobiTsac da mxolo-

biTisa ki _ mravlobiTsac. aseTi debuleba saerTo samarTlis damaxasi-

aTebeli niSan-Tvisebaa maSin, rodesac „civiluri“ sistemiT aseTi ram 

„gaugonaria“.

„civiluri“ da saerTo samarTlis sistemebiT gansxvavebuli mniS-

vneloba eniWeba mosamzadebel samuSaoebs: britanuli sistemiT sakon-

sultacio winaswari samuSaoebi kanonmdeblis namdvili nebis dasadgenad 

akrZalulia47; italiuri samarTlis sistemaSi ki winaswari samuSaoebis 

gamoyeneba daSvebulia, radgan igi iTvleba mosamarTlis mravalricxovan 

saSualebebs Soris erT-erT iaraRad marTlwesrigis dasamkvidreblad.

45 miuxedavad amisa, evropul kanonTa logikis mixedviT, britanuli sistema para-

digmaTa gadanacvlebas ganicdis, rac mas tradiciuli „kontinentur“ sistemaTa 

damaxasiaTebeli ierisken ubiZgebs.
46 imis gamo, rom frangul samarTalSi precedentebi savaldebulo ar aris, 

frangulis sistema moiTxovs, arsebobdes organo, romlis movaleobac iqneba 

gadawyvetilebaTa kanonmdeblobasTan Sesabamisobis zedamxedveloba; aseTia saka-

sacio sasamarTlo (italiaSi ki Corte di Cassazione).
47 1992 wlamde, Hansard-i [sxdomis sityvasityviTi Canawris] gamoyeneba sasamrT-

loebis mier akrZaluli iyo, radgan miiCneoda parlamentis privilegiad; es wesi 

Seicvala lordTa palatis mier saqmeSi Pepper (Inspector of Taxes) v Hart [1992] UKHL 

3. Sedegad, dResdReobiT, dasaSvebia parlamentSi gakeTebuli gamonaTqvamebis 

gamoyeneba, rac exmareba mosamarTles, aRiqvas kanonis bundovani, absurduli da 

gaurkveveli formulireba.

f. baCini,  a. boroni, m. segesio,  muxli 1
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6. daskvnebi

zogierT Tanamedrove sakanonmdeblo Semoqmedebis produqts (mag., lu-

izianas samoqalaqo kodeqsi (bolo cvlilebebiT 2004 wels) da UNIDROIT-

is modeluri kanonebi48) Tan erTvis komentarebi, romelic exeba deb-

ulebaTa Sinaarssa da mizans. aseTi ganmartebiTi baraTebiT sargebloba 

or mizans isaxavs: erTi mxriv, kometarebi samarTlebrivi hermenevtikis 

(ganmartebisas) damxmare saSualebaa da, meore mxriv, isini gamodgeba 

efeqtian xelsawyod, romelic mosamarTles exmareba saqmis gadawyvet-

aSi. amgvarad, komentarebi gadaiqca kanonis axal da hibridul formad 

da, garkveuli gagebiT, samarTlis sarwmuno meoreul wyarod.

amdenad, Sromis samarTlis doqtrinis rTuli teqnikuri xa-

siaTis, masze socialuri politikis gavlenaTa maRali xarisxis da im 

swrafi transformaciis gaTvaliswinebiT samarTalSemoqmedebis saxiT, 

romelsac adgili hqonda saqarTveloSo, rekomendebulia, gakeTdes ko-

mentari yovel debulebaze (debulebaTa jgufze), raTa mosamarTleebma, 

romelic ixilaven Cveul davebs an axal SemTxvevebs, romlebic samarT-

lis evolucias (iseve, rogorc mudmivad cvalebad Sromis samarTalsa 

da SromiTi urTierTobebis praqtikas) efuZneba,  SeZlon, daeyrdnon 

Rirebul saxelmZRvanelosa da miiRon Sesabamisi daxmareba.

franCesko baCini

milanis bikokas universitetis Sromis samarTlisa da 

urTierTobebis  asistenti profesori

andrea boroni

neapolis (italia) meore universitetis Jan mones sax. politikur 

mecnierebaTa departamentis SedarebiTi kerZo samarTlis 

akademiuri departamentis asistenti profesori

marko segesio

neapolis meore universitetis SedarebiTi samarTlisa da 

integraciuli procesebisa da SedarebiTi samarTlis doqtoranti 

da umcrosi mkvlevari

48 mag., 2002 wlis UNIDROIT-is modeluri kanoniT frenSaizingis Sesaxeb dgindeba: 

„teqsts Tan axlavs ganmartebiTi baraTi, rogorc kanonmdeblis damxmare saSu-

aleba debulebaTa miznis ganmartebisaTvis.“ xelmisawvdomia saitze <http://www.
unidroit.org/instruments/franchising/model-law> (bolos gadamowmebulia 18 ivniss, 2014 w.).
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muxli 2. SromiTi urTierToba

1. SromiTi urTierToba aris Sromis organizaciuli mowesrigebis 

pirobebSi dasaqmebulis mier damsaqmeblisaTvis samuSaos Sesruleba 

anazRaurebis sanacvlod.

2. SromiTi urTierToba warmoiSoba mxareTa Tanasworuflebianobis 

safuZvelze nebis Tavisufali gamovlenis Sedegad miRweuli SeTanxme-

biT.

3. SromiT da winasaxelSekrulebo urTierTobebSi akrZalulia nebi-

smieri saxis diskriminacia rasis, kanis feris, enis, eTnikuri da so-

cialuri kuTvnilebis, erovnebis, warmoSobis, qonebrivi da wodebrivi 

mdgomareobis, sacxovrebeli adgilis, asakis, sqesis, seqsualuri orien-

taciis, SezRuduli SesaZleblobis, religiuri, sazogadoebrivi, poli-

tikuri an sxva gaerTianebisadmi, maT Soris, profesiuli kavSirisadmi, 

kuTvnilebis, ojaxuri mdgomareobis, politikuri an sxva Sexedulebis 

gamo.

4. diskriminaciad CaiTvleba piris pirdapir an arapirdapir Sevi-

wroeba, romelic miznad isaxavs an iwvevs misTvis damaSinebeli, mtruli, 

damamcirebeli, Rirsebis Semlaxveli an Seuracxmyofeli garemos Seqm-

nas, anda pirisTvis iseTi pirobebis Seqmna, romlebic pirdapir an ara-

pirdapir auaresebs mis mdgomareobas analogiur pirobebSi myof sxva 

pirTan SedarebiT.

5. diskriminaciad ar CaiTvleba pirTa gansxvavebis aucilebloba, 

romelic gamomdinareobs samuSaos arsidan, specifikidan an misi Ses-

rulebis pirobebidan, emsaxureba kanonieri miznis miRwevas da aris misi 

miRwevis Tanazomieri da aucilebeli saSualeba.

6. SromiTi urTierTobisas mxareebma unda daicvan saqarTvelos 

kanonmdeblobiT gansazRvruli adamianis ZiriTadi uflebebi da Tavi-

suflebebi.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

komentari

Sesavali

me-2 muxli exeba SromiT urTierTobebSi antidiskriminaciis minimal-

uri standartis dafuZnebas. komentarSi dasmulia sakiTxi damsaqmeblisa 

da dasaqmebulis cnebebis Sinaarsis Taobaze, rac kodeqsis gamoyenebis 

sferosTan dakavSirebul sicxades exeba Sromis dacvis TvalsazrisiT. 

m. sarjenti, muxli 2
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Semdgomi, muxli 2.3-is ganxilvamde, kiTxvis qveS dgeba Tanasworobis 

Teoria SromiT urTierTobebSi. aq, pirvel rigSi, ganvixilavT iseT dau-

muSavebel sakiTxebs, romlebic exeba sqesis Secvlas, Sromisuunarobasa 

da aRmsareblobas („religious belief“). upirvelesad, sqesis Secvlis Tema 

aSkarad regulirebis miRmaa darCenili; meore, mowesrigebis Tvalsaz-

risiT, sicarielea SromisuunaroTaTvis (gonivrul farglebSi) Sesabam-

isi pirobebis Seqmnis valdebulebis TvalsazrisiT da, mesame, ganxilvis 

sagani iqneba religiuri kuTvnilebisa da seqsualuri orientaciis kon-

fliqtis zogierTi SemTxveva iseve, rogorc religiuri Sexedulebebis 

gamoxatvis dacvis sakiTxi. Semdgom, warmovadgenT diskriminaciis defi-

nicias da pirdapiri da iribi [„arapirdapiri“ _ sakanonmdeblo termini] 

diskriminaciis gamijvnis mniSvnelobas, aseve iribi da rig SemTxvevebSi 

pirdapiri diskriminaciis gamarTlebis SesaZleblobas. ganvixilavT ze-

wolis [„damamcirebeli, Rirsebis Semlaxavi mopyroba“ _ „harassment“] vi-
wro gagebas da warmovadgenT magaliTs, Tu rogor SeiZleba seqsualur 

zewolasa da Zaladobaze meti aqcentebis gakeTeba.

muxli 2.1

muxli 2.1-is mixedviT, „SromiTi urTierToba aris Sromis orga-

nizaciuli mowesrigebis pirobebSi dasaqmebulis mier damsaqmeblisaTvis 

samuSaos Sesruleba anazRaurebis sanacvlod“. gaurkvevelia, ra igu-

lisxmeba terminebSi damsaqmebeli da dasaqmebuli. am cnebaTa Sinaarsi 

mniSvnelovania, rodesac kanonis moqmedebis sferoze vsaubrobT samuSao 

adgilze diskriminaciisagan dacvis konteqstSi. miuxedavad imisa, rom 

definiciebi mocemulia me-3 muxlSi, isini metad farToa.

kiTxvis Sinaarsia: aris Tu ara gansxvaveba „dasaqmebulsa“ da „samuS-

aos Semsrulebels“ („worker“, [am konteqstSi, qarTulad aseve, „menarde“, 

„momsaxurebis gamwevi“]) Soris. es sxvaoba gansakuTrebul datvirTvas 

iZens, rodesac saubaria iseT qvekategoriebze, rogoricaa TviTdasaqme-

buli an samuSaos Semsrulebeli iseTi mesame pirebis meSveobiT, rogori-

caa droebiTi dasaqmebis saagento an qvekontraqtori.  

evropuli gaerTianebis samarTali samuSaos Semsrulebels far-

Tod ganmartavs gaerTianebaSi maTi Tavisufali gadaadgilebis uz-

runvelyofis mizniT (ix. case C-53/81 D.M .Levin v Staatssecretaris van Justi-
tie). evropulma sasamarTlom („[European] Court of Justice“) daaskvna, rom 

evropuli kavSiris moqalaqe, romelic, gansazRvruli periodis ganma-

vlobaSi, momsaxurebas uwevs sxva pirs an kompanias da es ukanaskneli, 

Tavis mxriv, eqvemdebare sxva pirs, romlisganac iRebs anazRaurebas, 

m. sarjenti, muxli 2
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mocemulia erovnul definiciebSi.1 gaerTianebul samefoSi, magaliTad, 

arsebobs gansxvaveba dasaqmebulsa da samuSaos Semsrulebels Soris, 

pirveli muSaobs samuSaos Sesrulebis Sesaxeb SeTanxmebis, xolo meo-

re _ servisis gawevis Taobaze xelSekrulebis safuZvelze.2 arseboben 

individebi, romelTac ar gaaCniaT momsaxurebis xelSekruleba konkre-

tul damsaqmebelTan, Tumca aqvT SeTanxmeba piradad Seasrulon samuS-

ao, gaswion momsaxureba. xSirad, maT TviTdasaqmebulebs uwodeben, rac 

imas gulisxmobs, rom isini ar sargebloben dasaqmebulTaTvis SromiTi 

kanonmdeblobiT gaTvaliswinebuli damcavi sikeTeebiT. miuxedavad ami-

sa, isini mainc damokidebulni arian samuSaos mimcemze ise, rogorc Cveu-

lebrivi dasaqmebuli damsaqmebelze. sasamarTloebi aRiareben sakiTxis3 

aqtualurobas da SeimuSaves rigi testebisa, romliTac dasaqmebuli 

ganirCeva samuSaos Semsrulebisagan.4

am gansxvavebis mniSvneloba imaSi mdgomareobs, rom erovnul doneze 

arsebobs gansxvavebuli mopyroba dasaqmebulebisadmi da maTdami, vinc, 

ubralod, samuSaos Semsruleblad kvalificirdeba. ZiriTadia is, rom 

ori jgufis mimarT sxvadasxva xarisxis Sromis dacvis standarti mo-

qmedebs; gansxvavdeba dasaqmebulisa da TviTdasaqmebuli sagadasaxado 

valdebulebebi; xarisxi, romliTac ganisazRvreba damsaqmeblis pasux-

ismgebloba mesame pirTa winaSe samuSaos Semsruleblisa Tu dasaqmebulis 

mier ganxorcielebuli qmedebisaTvis. damsaqmeblis vinaobis gansazRvra 

warmoadgens ubralod martivi faqtis arsebobis sakiTxs, Tu damokide-

bulia urTierTobis kompleqsur mravalmxriv Sefasebaze, gadamwyvetia 

Sromis dacvis TvalsazrisiT.

analogiurad, mniSvnelovania dasaqmebulis vinaobac. sammxrivi urT-

ierTobisas, rodesac saxezea [samuSaos faqtobrivi] Semsrulebeli in-

dividi, Sromis mimwodebeli dasaqmebis saagento da saboloo momxmare-

beli _ damsaqmebeli, ismeba kiTxva: vis asaqmebs damqiravebeli? zogjer 

sakiTxi martivia, Tumca, xSirad, ase ar aris. es sakiTxi, darRvevis Sem-

TxvevSi, pasuxismgeblobis lokalizaciisa da regresuli anazRaurebis 

sakiTxebis gansazRvrisTvisaa mniSvnelovani.

britanulma sasamarTlom aRniSna, rom „marto imitom, rom mosarCele 

dasaqmebuls hgavda, mas amgvaradve epyrobodnen, ar niSnavs, rom igi 

1 Case C-66/85 Deborah Lawrie Blum v Land Baden-Württenberg.
2 ix. agreTve, 1996 wlis SromiTi uflebebis Sesaxeb aqtis 230-e muxli.
3 ix. saqme Byrne Brothers Ltd v Baird [2002] IRLR 96.
4 rigi faqtorebisa iTvleba mniSvnelovnad: damsaqmeblis mier kontrolis ganxor-

cielebis xarisxi; damsaqmeblis organizaciul struqturaSi integraciis xarisxi 

da valdebulebaTa ormxrivoba _ damsaqmeblisaTvis samuSaos micemis valdebule-

ba, xolo dasaqmebulisaTvis samuSaos piradad Sesrulebis valdebuleba.

m. sarjenti, muxli 2
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dasaqmebulia“.5 SromiT davasTan dakavSirebiT mniSvnelovania, vin aris 

daculi da sad mTavrdeba es dacva _ vis exeba dacva da vis ara; ra 

saxis dacvazea saubari da sad gadis zRvari TviTdasaqmebulisa (gansa-

kuTrebiT daqvemdebarebis arsebobis SemTxvevaSi) da dasaqmebulis cne-

bebs Soris. damsaqmeblis Sinaarsic Tanabrad mniSvnelovania, raTa Sesa-

bamis individs SeeZlos naTlad gansazRvros, vis wauyenebs moTxovnebs. 

aseTive sicxadea saWiro, raRa Tqma unda, damsaqmeblisTvisac.

muxli 2.2 

muxl 2.2-Si mocemulia, rom „SromiTi urTierToba warmoiSoba mxa-

reTa Tanasworuflebianobis safuZvelze nebis Tavisufali gamovlenis 

Sedegad miRweuli SeTanxmebiT“.

profesori oto kaan-froindi6, Sromis samarTlis wamyvani akademiko-

si, SromiT xelSekrulebas aRwers qvemdebareobis realobis dafarvad 

iseTi xelSekrulebis konceptualur niRbis qveS, romlis monawilenic 

Tanabari mxareebi arian. igi askvnis, realoba aris is, rom aseTi xelSek-

rulebebi arsebobs institutebsa da individebs Soris. saxelSekrulebo 

Tavisuflebad miCneulia individis nebayofilobiTi aqti daqvemdebare-

baze.7 mogvianebiT, britaneli wamyvani akademikosi, lord uederberni, 
amtkicebda, rom „iuristTa“ modeli Tavisuflad molaparakebebis warm-

marTveli individisa SecdomaSi Semyvania. realurad koleqtiuri da kan-

onismieri Carevis gareSe, „SeTanxmebis“ bevri debuleba Tavs moxveulia 

ufro Zlieri mxaris mier „Zlierebis uxeSi faqtis meSveobiT“, rogorc 

amas foqsi uwodebs.8

Sromis samarTali aregulirebs urTierTobas damsaqmebelsa da mu-

Saks Soris, an sxva sityvebiT rom vTqvaT, urTierTobebs Sromis gamo-

myenebelsa da mis mimwodebels Soris. es mowesrigeba xorcieldeba in-

dividualur da koleqtiur doneebze. individualur doneze samarTlis 

poziciaa is, rom SromiTi xelSekrulebis iseve, rogorc sxva tipis 

xelSekrulebebisas, mxareebi deben samarTlebrivad mboWav SeTanxmebas 

Tanabari subieqtebis rangSi. koleqtiur doneze muSakebsa da damsaqmeb-

lebs Soris urTierToba, romlebic profesiul kavSirebsa da damsaqme-

belTa kavSirebSia gaerTianebuli, warmoiSoba im mizniT, rom isarge-

blon meti ZalauflebiT molaparakebebisas.

SromiTi urTierTobebisadmi wminda saxelSekrulebo midgoma ar 

5 Tilsom v Alstom [2011] IRLR 169.
6 profesori oto kaan-froindi, romelic gardaicvala 1979 wels, iyo gamorCeuli, 
gavleniani Sromis samarTlis akademikosi.
7 ix. P. Davies & M. Freedland, Kahn-Freund’s Labour and the Law, (1983).
8 Lord Wedderburn of Charlton, The Worker and the Law, (1986).

m. sarjenti, muxli 2
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aris damakmayofilebeli, radgan igi gulisxmobs ori Tanabari subi-

eqtis arsebobas, romlebic Tanxmdebian saxelSekrulebo pirobebze. 

paraqtikulad ki, kvlav, aseTi urTierToba uTanasworoa. erTi mx-

are iyenebs meoris Sromas an SesaZleblobas anazRaurebis sanacv-

lod. anazRaureba, garda gansakuTebuli SemTxvevebisa, qmnis samuSao 

Zalas, romelic damokidebulia damsaqmeblis keTil nebasa da sur-

vilze, gaagrZelos aseTi urTierToba. damsaqmeblis Tavisufleba 

dasaqmebulTa winaaRmdeg RonisZiebebis gatarebisa SesaZloa, nakleb 

calmxrivi gaxdes kanonismieri SezRudvebis  meSveobiT an poziciebi 

gaTanabrdes koleqtiuri SeTanxmebebiT damsaqmeblebsa da profesi-

ul kavSirebs Soris.9

Znelad Tu SeiZleba im realobis uaryofa, rom realuri situaciebi-

sas iSviaTia, rodesac SromiTi xelSekrulebis mxareebi Tanasworni ari-

an, Tuki dasaqmebulebi ar moqmedeben koleqtiurad, rogorc wesi, pro-

fesiuli kavSirebis meSveobiT. Tuki gvsurs, rom 2.2 muxlSi mocemul 

sityvebs mniSvneloba SevZinoT, xeli unda SevuwyoT muSakTa koleqtiur 

warmomadgenlobiT uflebamosilebas Tanaswor mxareebs Soris SeTanxme-

bebis miRwevis procesSi. yovelive amas eZRvneba Sromis kodeqsis meore 

nawili.

muxli 2.3

2.3 muxlis mixedviT, „SromiT da winasaxelSekrulebo urTierTobeb-

Si akrZalulia nebismieri saxis diskriminacia rasis, kanis feris, enis, 

eTnikuri da socialuri kuTvnilebis, erovnebis, warmoSobis, qonebrivi 

da wodebrivi mdgomareobis, sacxovrebeli adgilis, asakis, sqesis, seq-

sualuri orientaciis, SezRuduli SesaZleblobis, religiuri, sazoga-

doebrivi, politikuri an sxva gaerTianebisadmi, maT Soris, profesiuli 

kavSirisadmi, kuTvnilebis, ojaxuri mdgomareobis, politikuri an sxva 

Sexedulebis gamo“. 

Sromisas akrZalulia diskriminacia 16 CamoTvlili safuZvliT, Tum-

ca zogierTi maTgani urTierTmfaravia, mag., rasa, kanis feri, ena, war-

moSoba, erovneba an eTnikuri kuTvnileba advilad SeiZleba gaerTiandes 

erT kategoriaSi. es sia aSkarad winaaRmdegobrivia gaerTianebuli same-

fos Tanasworobis Sesaxeb 2010 wlis aqtSi mocemul CamonaTvalTan, sadac 

mxolod cxra niSanzea saubari; esenia: asaki, SezRuduli SesaZlebloba, 

sqesis cvlileba, ojaxuri mdgomareoba an samoqalaqo partnioroba, or-

suloba da dedobrivi funqciebi (bavSvis movla  _ „maternity“), reliagia 

9 ix. M. Sargeant and D. Lewis, Employment Law, (London, 2014).

m. sarjenti, muxli 2
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da msgavsi Sexedulebebi („belief“), seqsualuri orientacia. igi aseve kon-

trastulia evropuli kavSiris midgomasTan, romelic sqesis10, rasis11, 

asakis, SezRuduli SesaZleblobis, seqsualuri orientaciis, religiuri 

da msgavsi Sexedulebebis12 Sesaxeb direqtivebiTaa warmodgenili. 

aRniSvnis Rirsia, rom yvela es modeli, saqarTvelos respublikis 

midgomis CaTvliT, daxuruli siis midgomaa, romelic diskriminaciis 

safuZvelTa CamonaTvalis arsebobaSi gamoixateba. alternatiuli mid-

goma ufro metad Ria xasiaTisaa da warmodgenilia adamianis uflebaTa 

Sesaxeb evropul konvenciaSi. konvenciis me-14 muxlis mixedviT:

„am konvenciiT gaTvaliswinebuli uflebebiTa da TavisuflebebiT 

sargebloba uzrunvelyofil unda iqnes yvela iseTi safuZvliT dis-

kriminaciis gareSe, rogoricaa sqesi, rasobrivi kuTvnileba, kanis feri, 

ena, religiuri kuTvnileba, politikuri an  sxvagvari Sexedulebebi, 

erovnuli an socialuri warmoSoba, erovnul umciresobasTan asocire-

ba, qonebrivi, dabadebiTi an sxvagvari statusi.“ 

bolo fraza „an sxva statusi“ sasamarTlos aZlevs SesaZleblobas, 

gaiTvaliswinos sxva safuZvlebi, romelic SeiZleba praqtikidan war-

moiSvas momavalSi. gaxsnili midgoma, raRa Tqma unda, met moqnilobas 

aniWebs sasamarTloebs  fexi auwyon sazogadoebriv cvlilebebs samarT-

lis ganviTarebiT da, amavdroulad, zRudavas mTavrobebs gansazRvron 

konkretuli safuZvlebi.

alternatiuli midgoma, romelic SemoTavazebulia, iTvaliswinebs 

pirovnuli Rirsebis zogadi principis irgvliv gaerTianebas da am kon-

cefciis gamoyenebas individualuri safuZvlebis seriis nacvlad. raRa 

Tqma unda, am dros warmoiSoba sakiTxi am farTo koncefciis Sinaarsis 

gansazRvrisa. es idea didi xania, rac arsebobs da Rirseba figurirebs 

gaerTianebuli erebis adamianis uflebebis Sesaxeb deklaraciaSi;13 igi 

msoflio masStabiT diskriminaciisgan adamianTa dacvis saSualebaTa 

ZiriTad sayrdenad aRiqmeba. rasakvirvelia, konvencia (deklaracia) mox-

seniebulia evropuli kavSiris Tanasworobis sferoSi moqmed direqti-

vaTa preambulaSi, rogorc safuZveli. deklaraciis 1-li muxlis mixed-

viT, „yvela adamiani dabadebiT Tavisufali, Rirsebisa da uflebebis 

matarebelia. isini aRWurvili arian gonebiTa da sindisiT da erTmaneT-

10 direqtiva 2006/54/EC Sromisa da dasaqmebis sferoSi mamakacTa da qalTa Tanaswori 
SesaZleblobebisa da mopyrobis principTa implementaciis Sesaxeb.
11 direqtiva 2000/43/EC pirTa rasobrivi an eTnikuri kuTvnilebis miuxedavad Tanas-

wori mopyrobis principis implementaciis Sesaxeb.
12 direqtiva 2000/78/EC Sromisa da dasaqmebis sferoSi Tanaswori mopyrobis zogadi 
CarCoebis damkvidrebis Sesaxeb.
13 miRebulia 1948 wels.
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Tan mimarTebiT unda moqmedebdnen Zmobis suliskveTebiT.“

udavod, problemaa imis gansazRvra, Tu ra igulisxmeba Rirsebis kon-

cefciaSi. unda aRiniSnos, rom ar arsebobs sakmarisad damakmayofile-

beli definicia. kanadis sasamarTlom rig SemTxvevaSi scada sakiTxis 

gadaWra da erT-erT maTganSi14 uzenaesma sasamarTlom Camoayaliba Sem-

degi15:  

„adamianis Riseba gulisxmobs imas, rom individi an [maTi] jgufi 

Tavs TviTdafasebulad da Rirsad Tvlis. es dakavSirebulia fizikur 

da fsiqologiur xelSeuxeblobasa da ZalmosilebasTan... adamianuri 

Rirseba ilaxeba, rodesac xorcieldeba individis an jgufis marginal-

izacia, ignorireba an gaufasureba da maRldeba, rodesac kanoni aRi-

arebs yvela individisa da jgufis adgils kanadur sazogadoebaSi.“

Tanasworoba

mokled unda ganvixiloT antidiskriminaciuli kanonmdeblobis miznebi 

da is, Tu ra igulisxmeba TanasworobaSi. es mniSvnelovania, radgan ar-

sebobs gansxvaveba Tanasworobisadmi formalur da realur midgomebs 

Soris. pirveli SesaZleblobebSi Tanasworobas gulisxmobs, xolo meo-

re _ Tanasworobas Sedegebis TvalsazrisiT. sasargeblo magaliTad 

gamodgeba ganaTleba, romelic zegavlenas axdes cxovrebiseul moma-

val arCevanze. ekonomikuri ganviTarebisa da TanamSromlobis qveynebSi, 

mag., 18% biWebisas surs, imuSaon sainJinro sferoSi maSin, rodesac aseT 

gogonaTa wili 5%-ia. karieruli arCevanis erT-erTi Sedegia sqesTa So-

ris sxvaoba, rom meti gogona saqmdeba naklebad Semosavlian sferoSi, 

videre biWi. formaluri Tanasworobis midgoma ukavSirdeba imis uzrun-

velyofas, rom yvelas gaaCndes Tanabari karieruli arCevanis saSualeba. 

Sedegobrivi Tanasworobis midgomiT ki qalebisaTvis iseTi dasaqmebis 

sferoebis gaxsna, romlebSic mamakacebi dominireben.

SesaZleblobebSi Tanasworoba niSnavs araxelsayrel mdgomareo-

baSi myofi jgufebisaTvis barierebis moxsnas; amave dros, aucilebe-

lia pozitiuri midgomis Camoyalibebac, rodesac xdeba araxelsayreli 

mdgo mareobis kompensireba. es imas niSnavs, rom yvelas gaaCnia Tanabari 

sastarto pirobebi da araxelsayreli piribebis kompensaciiT Sesabam-

is pirTa gaTanabreba xdeba sxvebTan. Sedegobrivi Tanasworoba metad 

winaaRmdegobrivi sakiTxia, radgan igi rogorc saboloo SedegTa, ise 

sastarto pirobebis gaTanabrebas gulisxmobs. Sedegobrivi Tanasworoba 

14 saqme Law v Canada(Minister of Employment and Immigration), [1999] 1 S.C.R. 497.
15 ix. M. Sargeant, Discrimination and the Law, (London, 2013).
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procesia, romliTac cdiloben miaRwion sasurvel Sedegs an met Tanas-

worobas aqtiuri Carevis gziT. amdenad, sajaro dawesebulebebSi qalTa 

monawileobis kvotirebis sistema aris mcdeloba mamakacTa raodenobas-

Tan qalTa ricxvis gaTanabrebisa da am gziT Tanasworobis miRweva. mid-

gomis problema, romelic mis winaaRmdegobriobas ganapirobebs, aris is, 

rom amiT miiRweva gansazRvruli xarisxis Tanasworoba daucveli jgufis 

warmomadgenelTa diskriminaciis gziT. Sesabamisad, meti mdedrobiTi 

subieqtis SeyvaniT mamakacebs erTmevaT SesaZlebloba, gaxdnen wevrebi.16

vgoneb, ar Rirs meti am Temis siRrmiseuli ganxilva, Tumca, aRsan-

iSnavia, rom kanonebi, romelTa mizania pirTa an pirTa jgufebis mimarT 

araxelsayreli mopyrobis SeCereba, iyenebs formaluri Tanasworobis 

midgomas. isini ufro miiswrafvian SesaZleblobaTa Tanasworobisaken, 

vidre Sedegebis. realurad, qveynebis umravlesobas arCeuli aqvs form-

aluri Tanasworobis meTodi, Tumca akeTebs gamonaklisebs konkretuli 

jgufebisaTvis. amdenad, specialuri RonisZiebebi, romlebic gaTval-

iswinebulia SezRuduli SesaZleblobebis mqoneTaTvis, orsulebis an 

axlad namSobiarebisaTvis, Sedegobrivi Tanasworobis midgomis gamoy-

enebad unda miviCnioT.

aRsruleba

Semdegi sakiTxi, romelic am konteqstSi unda iqnes ganxiluli, aris 

aRsrulebis meqanizmis aucilebloba da efeqtiani da kargad uzrun-

velyofili organos arsebobis sasurveloba, romelic uzrunvelyofs 

Tanasworobas. evropuli kavSiris Sromisa da dasaqmebis sferoSi Tanas-

worobis Sesaxeb CarCo direqtivis me-9 muxli iZleva karg magaliTs, Tu 

ra moTxovnebi unda sruldebodes yvela wevri saxelmwifos mier:

„Sesabamisi sasamarTlo da/an administraciuli proceduris arse-

boba... yvela pirisTvis, romelic Tavs dazaralebulad miiCnevs Tanas-

worobis principTa darRvevis gamo, direqtivis moTxovnaTa Sesrulebis 

mizniT, mas Semdegac ki, rac urTierToba, romelmac gamoiwvia diskrimi-

nacia, dasrulebulia“.

diskriminaciis safuZvlebi

diskriminaciis safuZvlebs moicavs 2.3 muxli da esenia: rasa, kanis feri, 

ena, eTnikuri da socialuri kuTvnileba, erovneba, warmoSoba, qone-

brivi da wodebrivi mdgomareoba, sacxovrebeli adgili, asaki, sqesi, 

seqsualuri orientacia, SezRuduli SesaZleblobi, religia, sazoga-

16 iqve.
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doebrivi, politikuri an sxva gaerTianebisadmi, maT Soris, profesiuli 

kavSirisadmi kuTvnileba, ojaxuri mdgomareoba, politikuri an sxva 

Sexedulebebi. nacvlad imisa, rom detalurad ganvixiloT rigiTobiT 

TiToeuli maTgani, aq umniSvnelovanes sakiTxebze gavakeTeb komentars. 

aRsaniSnavia, rom akrZalul safuZvlebSi warmodgenilia nazavi niSanT-

visebebisa, romlebic Tandayolilia, mag., sqesi, kanis feri da sxva is-

eve, rogorc iseTebic, romlebic cxovrebiseul arCevanTanaa dakavSire-

buli, rogoricaa religiuri Tu politikuri mrwamsi an profesiuli 

kavSiris wevroba.

pirveli SeniSvnaa: SeiZleba Tu ara es sia ufro srulyofili iyos? 

rogorc ukve aRiniSna, adaminis uflebaTa evropuli konvenciis me-14 
muxli moicavs Semdeg niSnebs: sqesi, rasa, kanis feri, ena, religia, poli-

tikuri an sxvagvari Sexeduleba, erovnuli an socialuri warmoSoba, 

erovnuli umciresobisadmi kuTvnileba, sakuTrebiTi, dabadebiTi an sx-

vagvari statusi. aseve aRiniSna, rom gaerTianebuli samefos 2010 wlis 

Tanasworobis Sesaxeb aqtSi CamoTvlili safuZvlebia: asaki, SezRuduli 

SesaZlebloba, sqesis cvlileba, qorwineba an samoqalaqo partnioruli 

urTierToba, orsuloba da bavSvis movla, rasa, religia an sxvagvari rw-

mena, sqesi, seqsualuri orientacia. profesiuli kavSiris wevrobisa da 

Sesabamisi saqmianobis niSniT diskriminaciis Sesaxeb debulebebi kanon-

mdeblobis sxva segmentSia17 warmodgenili. amasTan, yuradRebaa gasamax-

vilebeli terminebze: sqesis cvlileba, fizikuri nakli/unarSezRudu-

loba da religiuri rwmena/kuTvnileba. upirvelesad, SevexoT rasobrivi 

diskriminaciis sakiTxs. gulisxmobs Tu ara is eTnikur segregacias, 

mag., Tuki damsaqmebeli sawarmos erT nawilSi ganaTavsebs erTi eTni-

kuri jgufis warmomadgenlebs, gulisxmobs Tu ara amgvari segregacia 

ukanono diskriminacias?

sqesis cvlilebasTan dakavSirebul debulebebs qarTuli Sromis 

kodeqsi ar moicavs, Tumca am cnebis gaerTianeba SesaZlebelia sqe-

sis zogad niSanTan ise, rogorc es iyo gaerTianebul samefoSo 2010 
wlis kanonis miRebamde. seqsualur niadagze diskriminaciasTan erTad, 

transgenderuli pirebi intensiuri diskriminaciis obieqtebi arian 

gansxvavebuli perspeqtividanac, radgan isini ganicdian cxovrebis we-

sis cvlilebasTan dakavSirebul mZime fizikur da gonebriv trans-

formacias. gamoTqmulia mosazreba, rom amgvari cvlilebebis sajaro 

xasiaTi kidev ufro amZimebs problemas. sqesis cvlileba heteroseq-

sualuri kavSirisas, romelsac mosdevs imave sqesis partniorTan urT-

ierTobebi, iTxovs ganqorwinebas iq, sadac akrZalulia erTi sqesis 

17 profesiuli kavSirebisa da SromiTi urTierTobebis Sesaxeb  1992 wlis aqti.
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pirTa qorwineba. swored aseT SemTxvevas hqonda adgili gaerTianebul 

samefoSi 2013 wlis qorwinebis (erTi sqesis mqone wyvilebis) Sesaxeb 

aqtis miRebamde. am aqtiT dakanonda erTsqesianTa qorwineba da moix-

sna ganqorwinebis aucilebloba sqesis cvlilebis legitimizaciis 

miznebisaTvis.

transgenderTa dacva imaze met Zalisxmevas moiTxovs, vidre nakleb-

xelsayreli mopyrobis akrZalvaa. gaerTianebul samefoSi sqesis aRi-

arebis Sesaxeb 2004 wlis aqtiT, 18 wels miRweul pirs SeuZlia gaakeTos 

mimarTva sqesis aRiarebis sertifikatis misaRebad, Tuki akmayofilebs 

rig pirobebis. esenia sqesobrivi disforia, gancxadebis gakeTebis 

TariRis CaTvliT ori wlis ganmavlobaSi SeZenili sqesiT cxovreba da 

Sinagani neba, cxovrebis bolomde SeZenili sqesiT cxovrebisa. sertifi-

katis miRebis samarTlebrivi Sedegia sasurveli sqesis mqone statusis 

miReba. gaerTianebuli samefos dasaqmebis praqtikis kodeqsis mixedviT,18 

transeqsuals ar unda moeTxovos mudmivad sqesis aRiarebis sertifi-

katis warmodgena sqesis dasamtkiceblad, radgan aseTi qmedeba zRudavs 

piris piradi cxovrebis uflebas. Tuki damsaqmebeli iTxovs legaluri 

sqesis dadasturebas, axali dabadebis mowmobis warmodgena sakmarisi 

unda iyos.

fizikuri nakli/unarSezRuduloba

SesaZloa, es araswor TargmanTanaa asocirebuli [warmodgenil ingli-

sur versiaSi namdvilad gamoyenebulia termini „handicap“], Tumca ter-

mini „fizikuri nakli“  namdvilad ar Seesabameba pirebis Tvisebriv Si-

naarss, romlebic diskriminaciisagan Sesabamisi safuZvliT daculi 

SemTxvevis subieqtebi arian. ukeTesia „SezRuduli SesaZleblobis mqone 

pirebis“ gamoyeneba. termin „fizikuri naklis“ gamoyeneba aaSkaravebs 

SezRudulunariani pirebisadmi gansazRvrul damokidebulebas, rac ar 

aris miRebuli midgoma iseTi individebisadmi, romelTac surT Secva-

lon sazogadoebrivi midgoma SezRuduli SesaZleblobebisadmi.

tradiciulad, ganixilaven SezRuduli SesaZleblobis safuZvliT 

diskriminaciis or models. esenia samedicino da socialuri modele-

bi. samedicino modeli fokusirdeba Tavad SezRudul SesaZleblobaze 

da misi gankurnebiskenaa mimarTuli. socialuri modeli sazogadoebis 

komponentzea koncentrirebuli da mis mixedviT unda aRmoifxvras Sez-

Ruduli SesaZleblobis pirTa sazogadoebrivi CarTulobis barierebi 

da es sazogadoebis movaleobaa, xolo Tavad SezRudulobis faqti mniS-

18 2.30-e paragrafi.
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vnelovani ar aris. amdenad, samedicino modeliT SezRudulunarians 

unda mieces invalidis savarZeli, rac zegavlenas iqoniebs misi gadaadg-

ilebis SesaZleblobaze, samedicino modeliT ufro transportsa da 

Senobebis maqsimalur xelmisawvdomobaze keTdeba aqcenti. Tuki pirs 

invalidis savarZliT ar SeuZlia SenobaSi Sesvla, es sazogadoebisa da 

ar am piris pasuxismgeblobaa. Sesabamisad, „fizikuri naklis“ terminis 

gamoyeneba qarTul kodeqss samedicino modelis farglebSi aqcevs. es 

individualur problemaze yuradRebis gamaxvilebaa da ara imaze, Tu 

rogor xdeba sazogadoebis adaptacia. es midgoma gansakuTrebulobiT 

ar gamoirCeva. es elementi saxezea rogorc gaerTianebuli samefos, ise 

evropuli kavSiris kanonmdeblobaSi.

es midgoma aqcentirebulia gaerTianebuli erebis farglebSic, 

romelmac miiRo SezRuduli SesaZleblobis pirTa uflebebis Ses-

axeb konvencia da arasavaldebulo oqmi 2006 wlis dekembers, Zala-

Sia 2008 wlis 3 maisidan. gaerTianebuli erebis mier19 warmoTqmuli 

fraziT, „aTwleulebis samuSao dasWirda gaerTianebul erebs, rom 

Seecvala damokidebuleba SezRuduli unaris mqone pirebis mimarT. 

axal simaRlea SezRudulunariani piris wyalobis, samedicino 

mopyrobisa da socialuri daxmarebis obieqtad aRqmidan sakuTari 

cxovrebiseuli gadawyvetilebebis informirebuli da Tavisufali 

gadawyvetilebis mimReb da sazogadoebis aqtiur subieqtad aRqmi-

saken gadanacvleba.“

„fizikuri naklis“ definicia kodeqsSi ar aris, Tumca es SeiZle-

ba ganpirobebuli iyos misi kanonmdeblobis sxva nawilSi ganTavsebiT. 

raRa Tqma unda, aucilebelia imis gansazRvra, Tu rodis ezRudeba 

pirs unari da amgvari mdgomareoba Semdgomac grZeldeba. informaci-

isaTvis, 201020 wlis gaerTianebuli samefos Tanasworobis Sesaxeb aqtiT 

ganimarteba, rom piri SezRudulunariania maSin, rodesac mas aqvs fizi-

kuri an gonebrivi dazianeba da es dazianeba mniSvnelovani da xangZlivia, 

rac uaryofiT zegavlenas axdens piris unarze, awarmoos yoveldRiuri 

normaluri saqmianoba.

Sesabamisad, SezRudulunarianobis testi Semdegi elemetebisagan 

Sedgeba: pirveli, saxeze unda iyos fizikuri an gonebrivi dazianeba, 

meore, amas unda hqondes mniSvnelovani uaryofiTi gavlena, mesame, es 

gavlena unda iyos xangrZlivi, dabolos, igi unda iyos dakavSirebuli 

yoveldRiuri saqmianobis ganxorcielebis SesaZleblobasTan.21 

19 konvenciis internet gverdi ix. <http://www.un.org/disabilities/default.asp?id=150> 
(ukanasknelad gadamowmebulia 2012 wlis martSi).
20 me-6 muxli.
21 ix. M. Sargeant, me-15 sq.
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evropuli gaerTianebis 2000/78/EC direqtivis me-5 muxli Seicavs 

specialur iaraRs maTTvis, visac surs, SezRudulunariani Caabas Sro-

mis procesSi. am debulebis mixedviT,

 „SezRudulunarian pirTa Tanasworobis principTan Sesabamisobis 

garantirebis mizniT, uzrunvelyofil unda iqnes saTanado adgilsa-

myofeli. es niSnavs imas, rom damsaqmebelma unda gaataros Sesabamisi 

RonisZiebebi im konkretul SemTxvevebSi, sadac es aucilebelia, raTa 

Sezudulunariani pirisaTvis uzrunvelyofili iyos samuSaoze wvdoma, 

masSi monawileoba da winsvla an gadamzadeba, garda iseTi SemTxvevisa, 

roca aseTi RonisZiebebi araproporciul tvirTs akisrebs damsaqmeb-

els.“

es valdebuleba gaerTianebul samefoSi cnobilia, rogorc gonivru-

li adaptaciis ganxorcielebis movaleoba da mas sami moTxovna aqvs:

moTxovna, rodesac wesi, kriteriumi an praqtika konkretul sakiTx-

Tan mimarTebiT  SezRudulunarian pirs araxelsayrel mdgomareobaSi 

ayenebs SezRudvis armqone pirTan SedarebiT, rom gadaidgas Sesabamisi 

gonivruli nabijebi araxelsayreli Sedegis aRmosafxvrelad;

moTxovna, rodesac fizikuri Tviseba konkretul sakiTxTan mimarTe-

biT  SezRudulunarian pirs araxelsayrel mdgomareobaSi ayenebs Sez-

Rudvis armqone pirTan SedarebiT, rom gadaidgas Sesabamisi gonivruli 

nabijebi araxelsayreli Sedegis aRmosafxvrelad;

moTxovna, rodesac damatebiTi daxmarebis miRebis aucilebloba 

konkretul sakiTxTan mimarTebiT  SezRudulunarian pirs araxelsayrel 

mdgomareobaSi ayenebs SezRudvis armqone pirTan SedarebiT, rom gadaidgas 

Sesabamisi gonivruli nabijebi saTanado damatebiTi daxmarebis gasawevad.

romelime CamoTvlili moTxovnis Seusrlebloba iwvevs saTanado 

adaptaciis ganxorcielebis valdebulebis Seusruleblobas, rac Tavis 

mxriv, kvalificirdeba SezRudulunariani piris diskriminaciad.22

es valdebuleba mniSvnelovania imdenad, ramdenadac uzrunvelyofs 

damsaqmeblis mier samuSaosa da garemos adaptacias SezRudulunarianTa 

dasaxmareblad, iSromon sxvebis gverdiT Tanabar sawyisebze. nebismieri 

politika, romelsac ar gaaCnia es elementi, susti da SezRudulefeq-

tiania.

22 2010 wlis Tanasworobis Sesaxeb aqtis 21-e muxli; aqtis me-8 danarTSi mocemulia am 
valdebulebis detalebi.
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religia

2.3 muxliT xdeba miTiTeba religiuri kuTvnilebis gamo gansxvavebisagan 

dacvaze da es, ra Tqma unda, misasalmebelia. aRsaniSnavia, rom gaer-

Tianebul samefoSi, mas Semdeg, rac aikrZala religiuri an sxva Sexed-

ulebebis safuZvliT diskriminacia, 2000/78/EC direqtivis Tanaxmad, 

ZiriTadi sakiTxebi, romlebic wamoiWreba, aris: pirveli, konfliqti 

religiuri da seqsualuri orientaciis safuZvlebiT dacvas Soris da, 

meore, religiuri Sexedulebebis gamoxatvis farglebi. unda moviyvanoT 

ori saqme, romelic am siZneleebis ilurstrirebas axdens.

pirveli, saqme q-ni azmisa23, romelic keTilsindisieri muslimani iyo, 

warmoadgenda ganaTlebis sferos damxmare muSaks. 15 wlis asakidan igi 

atarebda grZel kabas („jabahs“) da, rogorc wesi, aseve ikeTebda Cadrsac 

(vuali), rac faravda mis Tavsa da saxes, Tvalebis garda, zrdasruli ma-

makacebis garemocvisas. igi dasaqmebuli iyo, rogorc orenovani muSaki, 

(qristianul) inglisis eklesiis („Church of England“) skolaSi, romelsac 

marTavda adgilobrivi TviTmmarTvelobis organo. skolaSi daaxloebiT 

530 moswavle swavlobda 7-dan 11 wlis asakamde. 92% moswavleebisa mus-

limani, eTnikuri umciresobis warmomadgeneli, umetesad, indoeli da 

pakistaneli iyo. momsaxure 70 personalidan 25 muslimi da/an eTnikuri 

unciresobisa iyo. kandidatma kargi STabeWdileba moaxdina gasaubrebaze 

da kargi Sefasebebi daimsaxura. mas SesTavazes Tanamdeboba 20-saaTiani 

samuSao kviris ganmavlobaSi, razec sabolood SeTanxmdnen kidevac. 

gasaubrebisas mas ar uxsenebia, rom Tavisi religiuri mrwamsis mixed-

viT unda etarebina Cadri. pirveli kviris mimdinareobisas man moiTxova 

CadrSi gamoCena maSin, rodesac gakveTils atarebda mamakac maswavle-

belTan erTad. ufrosma maswavlebelma rCevisaTvis mimarTa adgilobriv 

TviTmmarTvelobas, romelmac miuTiTa, rom „saxisa da tuCebis dafarva 

zRudavs araverbaluri signalebis gadacemas, rac aucilebeli iyo zr-

dasrulisa da moswavlis urTierTobisaTvis. Cveni azriT, religiuri 

identobis gamoxatuleba ver iqneba upiratesi im ZiriTad moTxovnasTan, 

rom arsebobdes optimaluri komunikacia zrdasrulsa da bavSvebs So-

ris.“ Sedegad, q-n azmis eTxova, ar etarebina Cadri swavlebis proceSi, 

Tumca igi agrZelebda amas. mogvianebiT misi SromiTi urTierToba Sewy-

da. misi sarCeli pirdapiri da iribi diskriminaciis safuZvliT warmate-

buli aRmoCnda.

meore saqmea q-ni leidlis, romelic sajaro mosamsaxure iyo, sxva 

saqmianobebTan erTad, mihyavda samoqalaqo qorwinebis ceremoniebi.24 igi 

23 saqme Azmi v Kirklees Metropolitan Borough Council [2007] IRLR 484.
24 saqme Ladele v London Borough of Islington [2010] IRLR 211.
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Tavdadebuli qristiani iyo. mas swamda, rom qorwineba qalsa da mamakacs 

Soris arsebuli urTierTobaa, romelic cxovrebis bolomde grZeldeba. 

samoqalaqo partniorobis Sesaxeb aqtis, romelic 2005 wels iqna miReb-

uli, Sedegad erTi sqesis adamianebs miecaT ufleba, daemyarebinaT samo-

qalaqo partnioroba. q-n leidls egona, rom amiT erTi sqesis adamianebs 

miecaTa ufleba eqorwinaT, rac RvTiuri samarTlis sawinaaRmdego iyo 

da codvas warmoadgenda. man ganmarta, rom ar surda samoqalaqo part-

niorobis registraciis ceremonialebis warmarTva. mis menejers ki miaC-

nda, rom am samuSaos Sesruleba unda ganawilebuliyo yvela registra-

tors Soris. kompromisis saxiT mas SesTavazes ceremonialis mxolod im 

nawilis Sesruleba, romelic saregistracio formebis Sevsebas moicav-

da. aRmoCnda, rom sxva raionSi moRvawe analogiuri muslimi TanamSrom-

eli Tanaxma iyo samuSaos Sesrulebaze maSin, rodesac q-ni leidli _ 

ara. man werilobiT mimarTa sabWos, rom angariSi gaewiaT misi religiuri 

SexedulebebisaTvis. igi Tavs aridebda samoqalaqo partniorobis reg-

istraciis ceremoniebs ganrigiT gaTvaliswinebuli droebis gacvliT 

sxva TanamSromlebTan da sabWos xelmZRvaneloba amis winaaRmdeg ar wa-

sula. orma gei registratorma gaaprotesta es da im mosazrebiT, rom 

irRveoda sabWos antidiskriminaciuli politika da isini Tavs msxverp-

lad grZnobdnen qalbatonis uaris gamo. Sedegad, mas mieTiTa, rom unda 

waremarTa samoqalaqo partniorobis ceremonialebi da sawyisi kompro-

misi aRar moqmedebda. man sarCeli aRZra pirdapiri da iribi diskrimi-

naciisa da religiuri Sexedulebebis gamo masze zewolis safuZvliT. 

SromiTi davebis tribunalma mxari dauWira yvela mis moTxovnas. uari, 

moexdina ceremoniebis gadacvla, warmoadgenda pirdapir diskriminacias. 

saapelacio tribunalma Secvala gadawyvetileba da gansazRvra, rom es 

SemTxveva ar iyo pridapiri diskriminacia, radgan yvela registratoris 

mimarT arsebobda Tanabari mopyroba. sasamarTlom ganmarta, rom „q-ni 

leidlis uari efuZneboda mis Sexedulebas qorwinebis Taobaze, rac 

misi religiis ZiriTad komponents ar warmoadgenda da aislingtonis 

moTxovna ar ukrZalavda mas Tayvani eca imisTvis, rac surda.“25 realoba 

iyo is, rom qalbatons surda mopyrobodnen sxvebisgan ganxvavebulad. 

es, faqtobrivad, ufro moTxovna iyo misi gansxvavebulobis daukmayo-

fileblobis Taobaze, vidre imaze, rom igi diskriminirebul iqna am gan-

sxvavebis gamo.

cota metis Tqma SeiZleba aq imaze, vidre is, rom eseni problemuri 

sakiTxebi. q-ni leidlis saqmem adamianis uflebaTa evropul sasamarT-

loSi gadainacvla, sadac misi moTxovna aseve daukmayofilebeli darCa.

25 gadawyvetilebis 52-e paragrafi.
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diskriminaciis arsi da misi gamarTlebis SemTxveva

aucilebelia diskriminaciis Sinaarsze msjeloba, rac ar aris warmodge-

nili kodeqsiT. 2000/78/EC direqtivis me-2 muxli diskriminacias ganmar-

tavs Semdegnairad:

a) pirdapir diskriminacias adgili aqvs maSin, roca piris mimarT 

xorcieldeba araxelsayreli mopyroba sxva, msgavs situaciaSi myofi, 

pirebisadmi ganxorcielebuli an mopyrobasTan SedarebiT 1-l muxlSi 

mocemuli safuZvlebiT;

b) irib diskriminacias adgili aqvs maSin, roca aSkarad neitraluri 

wesiT, kriteriumiT an praqtikiT xorcieldeba gansazRvruli religiis 

an Sexedulebis, SezRuduli SesaZleblobis an seqsualuri orientaciis 

mqone piris Cayeneba araxelsayrel mdgomareobaSi sxva pirebTan Sedare-

biT [es aris diskriminaciis is safuZvlebi, romlebsac exeba konkretuli 

direqtiva], garda iseTi SemTxvevebisa, roca:

g) aseTi wesi, kriteriumi an praqtika obieqturad gamarTlebulia 

kanonieri mizniT da es mizani Sesabamisi da aucilebelia...

amdenad, diskriminacias adgili aqvs maSin, roca romelime daculi 

niSan-Tvisebis gamo piris mimarT xorcieldeba nakleb xelsayreli mopy-

roba, vidre sxva aseTi niSnis armqone piris mimarT ganxorcieldeboda. 

es moicavs situaciebs, roca arsebobs zogadi varaudi, rom konkretul 

jgufebSi adamianebs gaaCniaT an akliaT raime niSan-Tviseba.

2a) muxlis definiciis mixedviT, aucilebelia iseT mopyrobasTan 

SedarebiT naklebis arseboba, romelic xdeba an „ganxorcieldeboda“. 

Sesabamisad, realuri Sedarebis obieqtis ararsebobisas, SesaZlebelia 

warmosaxviTi obieqtis gamoyeneba. ra Tqma unda, zusti obieqtis arsebo-

bis aucilebloba ara, radgan, winaaRmdeg SemTxvevaSi, nakleb xelsayre-

li mopyrobis mtkiceba, gansakuTrebiT, izolirebuli situaciebisaTvis, 

SeuZlebeli iqneboda.

ganmartebas saWiroebs is, aucilebelia, Tu ara diskriminaciis 

gamarTleba samuSaos specifikidan gamomdinare SemTxvevebisgan gansx-

vavebul situaciebSi. gaerTianebul samefoSi pirdapiri diskriminaciis 

dasabuTeba, gamonaklisebis gaTvaliswinebiT, SeuZlebelia, garda asak-

Tan dakavSirebuli daculi safuZvlis SemTxvevisa. arsebobs mravali 

SemTxveva, rodesac asaki gamoiyeneba kriteriumad, Tumca yvela maTga-

nis CamoTvla aq SeuZlebeli iqneboda. amdenad, kanonmdebels SeuZlia, 

dauSvas pirdapiri diskriminacia asakis safuZvliT, mag., im wesebSi, rom-

lebic axalgazrdebis dasaqmebisas maT janmrTelobasa da usafrTxoe-

bas uzrunvelyofs. ismeba kiTxva, Tu ra pozicias ganamtkicebs kodeqsi 

amasTan dakavSirebiT?
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iribi diskriminacia ganmartebulia direqtivis 2(b) muxlSi, rodesac 

aSkarad neitraluri wesiT, kriteriumiTa Tu praqtikiT erTi daculi 

jgufis wevrebi dgebian araxelsayrel mdgomareobaSi sxvebTan Sedare-

biT. amdenad, amas adgili aqvs maSin, rodesac politika, romelic yvelas 

mimarT Tanabrad tardeba, imgvari efeqtis mqonea, rom araxelsayrel 

garemos uqmnis daculi niSnis mqone adamianebs. rodesac, am gziT, 

konkretuli jgufi aRmoCndeba araxelsayrel mdgomareobaSi, am jgu-

fis wevri iribad dikriminirebulia, Tuki igi individualurad araxel-

sayrel situaciaSi imyofeba, garda iseTi SemTxvevebisa, roca SeiZleba 

imis demonstrireba, rom esaa kanonieri miznis miRwevis proporciuli 

saSualeba.

Seymour-Smith-is saqmeSi26 gaerTianebulma samefom mimarTa evropul 

sasamarTlos, rom am ukanasknels daedgina wevri saxelmwifoebis mier 

miRebuli mamakacTa da qalTa ganxvavebis, rogorc iribi diskrimina-

ciis SemTxvevis Semcveli zomebis Seusabamobis xarisxi evropuli gaer-

Tianebis Sesaxeb SeTanxmebis 119-e (amJamad 157-e) muxlis miznebTan, 

garda im SemTxvevebisa, roca naCvenebi iqneboda, rom zomebi efuZne-

boda obieqturad dasabuTebul, sqesobrivisagan gansxvavebul, safuZ-

vlebs. evropulma sasamarTlom pirveli SekiTxvis pasuxad27 daadgina, 

rom, iribi diskriminaciis arsebobis gansazRvrisas, pasuxi unda gace-

muliyo Semdeg SekiTxvaze: hqonda Tu ara konkretul zomas meti zegav-

lena qalebze mamakacebTan SedarebiT? amis Semdeg, sakiTxis Sinaarsma 

statistikaSi gadainacvla da unda Sedarebuliyo zegavlenis qveS moq-

ceul mamakacTa da qalTa proporciuloba. sasamarTlom daaskvna, rom 

statistikurad didi sxvaoba ar iyo, Tumca es Sedegebi drodadro unda 

gadamowmebuliyo.

SeuZlebelia efeqtiani antidiskriminaciuli kanonmdeblobis 

arseboba iribi diskriminaciis ukanonod miCnevis gareSe, garda im 

SemTxvevebisa, roca gansxvaveba obieqturad gamarTlebulia, anu 

qmedebis mizezi ar aris dakavSirebuli diskriminaciis ukanono 

safuZvlebTan.

muxli 2.4

2.4 muxlis mixedviT, „diskriminaciad CaiTvleba piris pirdapir an ara-

pirdapir Seviwroeba, romelic miznad isaxavs an iwvevs misTvis damaSine-

beli, mtruli, damamcirebeli, Rirsebis Semlaxveli an Seuracxmyofeli 

26 R v. Secretary of State for Employment, ex parte Seymour-Smith and Perez (No 2) [2000] IRLR 
263.
27 saqme C-167/97 [1999] IRLR 253.
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garemos Seqmnas, anda pirisTvis iseTi pirobebis Seqmna, romlebic pirda-

pir an arapirdapir auaresebs mis mdgomareobas analogiur pirobebSi 

myof sxva pirTan SedarebiT“.

misasalmebelia, rom zewola diskriminaciad iTvleba, Tumca defi-

niciaSi aucileblad unda figurirebdes is, rom aseTi qmedeba zians 

unda ayenebdes piris statuss. SeiZleba daisvas kiTxva, Tu ra saWiroa 

am elementis arseboba. ratom ar aris sakmarisi damaSinebeli da mtruli 

garemos Seqmna? zewoliT SeiZleba zegavlenis moxdena piris normalur 

qcevaze, Tumca aman SeiZleba zegavlena ar iqonios samuSao adgilas mis 

statusze.

gaerTianebuli samefos Tanasworobis Sesaxeb aqtiT sami tipis ze-

wolaa gansazRvruli28:

_ „a“ axorcielebs iseT qmedebas, romelic dakavSirebulia Sesabamis 

dacul niSan-TvisebasTan im mizniT an iseTi efeqtiT, rac xelyofs „b-s“ 

Rirsebas an qmnis misTvis damaSinebel, mtrul, damamcirebel, sawyen an 

Seuracxmyofel garemos29;

_ „a“ nebismieri formiT axorcielebs sityvier Tu fizikur, arasa-

survel, seqsualuri xasiaTis an aseTi efeqtis mqone qcevas;

_ imis gamo, rom „b“ uars acxadebs damorCildes qmedebas („a“-s an 

sxva piris), romelic ukavSirdeba sqess an sqesis cvlilebas, „a“ „b-s“ 

epyroba nakleb xelsayrelad, vidre moepyroboda maSin, „b-s“ rom uari 

ar eTqva damorCileboda qmedebas (muxli 26(3));
amdenad, zewolis zogad definiciasTan erTad, am nawiliT cne-

bas emateba arasasurveli seqsualuri xasiaTis qmedeba, romelsac „b-

s“ Rirsebis Semlaxveli an misTvis damaSinebel, mtrul, damamcirebel, 

sawyen an Seuracxmyofel garemos Seqmnis efeqti aqvs da es yvelaferi 

kvalificirdeba zewolad. Tuki „b“ uars acxadebs damorCildes aseT 

qmedebas (romelic sqess an sqesis Secvlas ukavSirdeba), Semdgomi nebi-

smieri uaridan gamomdinare, araxelsayreli mopyroba CaiTvleba ze-

wolad. seqsualuri zewolis ZiriTadi niSania is, rom gamonaTqvami an 

qmedeba arasasurveli da miuRebelia recipientisaTvis da es ukanaskne-

lia gadawyvetilebis mimRebi imaze, Tu ra aris misaRebi misTvis da ras 

Tvlis igi Seuracxmyofelad.30 seqsualuri zewolis Tvisebaa is, rom 

igi laxavs msxverpilis Rirsebas samuSaoze da qmnis misTvis „Seuracx-

myofel“ da „damaSinebel“ garemos.

aRniSnulidan gamomdinare, mosarCelis aRqma udidesi mniSvnelobis 

28 2010 wilis Tanasworobis Sesaxeb aqtis 26-e muxli.
29 dacul niSan-TvisebebSi Sedis asaki, SezRuduli unari, sqesis cvlileba, rasa, re-

ligiuri an sxvagvari rwmena, sqesi an seqsualuri orientacia.
30 muxli 26(4), Tanasworobis Sesaxeb aqti.
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mqone elementia. am aRqmis ugulebelyofa sasamarTlos mier dauSvebeli 

marto imis gamo, roca igi Tvlis, rom mopasuxis qmedeba ar aris zewola, 

Tumca, raRa Tqma unda, saxeze unda iyos zewolis mtkicebuleba. esenia 

is sakiTxebi, romlebic ar aris naTeli qarTul Sromis kodeqsSi.

muxlebi 2.5 da 2.6

diskriminaciis gamarTleba samuSao specifikis safuZvliT zemoT iqna 

ganxiluli da 2.6 muxlTan dakavSirebiTac komentarebi ar aris Semo-

Tavazebuli.

malkolm sarjenti
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muxli 3. SromiTi urTierTobis subieqtebi

1. SromiTi urTierTobis subieqtebi arian damsaqmebeli an damsaqme-

belTa gaerTianeba da dasaqmebuli an dasaqmebulTa gaerTianeba, ro-

melic Seqmnilia „profesiuli kavSirebis Sesaxeb“ saqarTvelos kanoniTa 

da Sromis saerTaSoriso organizaciis №87 da №98 konvenciebiT gaT-

valiswinebuli miznebiTa da wesiT (Semdgom _ dasaqmebulTa gaerTianeba).

2. damsaqmebeli aris fizikuri an iuridiuli piri, anda pirTa gaer-

Tianeba, romlisTvisac SromiTi xelSekrulebis safuZvelze sruldeba 

garkveuli samuSao.

3. dasaqmebuli aris fizikuri piri, romelic SromiTi xelSekrulebis 

safuZvelze, damsaqmeblisaTvis asrulebs garkveul samuSaos.

4. individualuri SromiTi urTierTobis subieqtebi arian damsaqme-

beli da dasaqmebuli. 

5. koleqtiuri SromiTi urTierTobis subieqtebi arian erTi an meti 

damsaqmebeli an erTi an meti damsaqmebelTa gaerTianeba da erTi an meti 

dasaqmebulTa gaerTianeba.

komentari

am muxlSi mocemulia imaTi CamonaTvali, vinc SeiZleba iyvnen SromiTi 

xelSekrulebis mxareebi da warmodgenilia maTi rolebis aRwera.

upirvelesad, mocemuli wesis mixedviT, individualuri SromiTi Se-

Tanxmeba SeiZleba daidos mxolod erT dasaqmebuls _ xelfasis sanacv-

lod samuSaos Semsrulebel fizikur pirsa da, meore mxriv, erT dam-

saqmebel _ fizikur an iuridiul pirs an pirTa gaerTianebas Soris, 

romelic sargeblobs am samuSaoTi.

yvelaze mniSvnelovani nawili muxlis, amasTan, aris is, romelSic 

aSkarad aRiarebulia profesiuli kavSirebis roli da maTi uflebaa, da-

dos SeTanxmeba individualur damsaqmebelTan da maT gaerTianebebTan.1

gaerTianebis Tavisufleba, romelsac Tan sdevs profesiul kav-

SirebSi gawevrianebis an dasaqmebulTa federaciaSi gaerTianebis ufle-

bebi, demokratiuli sazogadoebis2 erT-erTi niSania da istoriulad, 

1 ufro srulyofili suraTisaTvis, gansaxilveli muxli wakiTxul unda iqnes 401-e, 

402-e da 403-e _ gaerTianebi TavisuflebasTan dakavSirebuli da 41-e da 43-e muxlebTan 
erTad, romlebic koleqtiur SeTanxmebebs exeba.
2 SeerTebuli Statebis saxelmwifo departamenti Sromis sakiTxebSi mrCeveli kom-

tetis 2001 wlis angariSSi afasebs Tavisufal profesiul kavSirebs da ambobs, rom 

„mSomelTa organizebisa da koleqtiuri molaparakebebis ufleba demokratiuli 
monawileobis fundamenturi formaa da, damatebiT amisa, isini aris adamianis ufle-

baTa damcveli wina xazis organizaciebi, romlebic qmnian informirebuli monawile-
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totalitaruli reJimebis umetesoba cdilobda yovelmxriv CaexSo da 

daeqvemdebarebinaT aseTi organizaciebi.3 faqtobrivad, aRiniSna, rom 

„profesiuli kavSirebi avtoritaruli reJimebis bunebirvi mteria“4 da, 

amdenad, isini liberaluri demokratiis mokavSireebi arian, radgan mo-

qmedeben demokratiuli modeliT, saerTo aqvT Tavisufali da samar-

Tliani ekonomikis mizani da isini, xSirad, demokratiuli wesis dam-

cvelebad gvevlineba“.56 

sabWoTa kavSirSi, mag., radganac partia nominalurad axorcielebda 

marTvas mSromelTa saxeliT da, amdenad, unda daecva maTi uflebebi, 

obis Rirebulebas da demokratiuli sazogadoebis bunebrivi wamxaliseblebi arian. 
komiteti, aseve aRniSnavs, rom manam, sanam damoukidebli profkavSirebi saqmianobs, 
politikur eqstremizms naklebad Tu eqneba adgili“ (ACLD’s Second Report to the Sec-
retary of State and the President of the United States, xelmisawvdomia <http://www.state.gov/j/drl/
rls/10043.htm>).
3 Tumca, samarTliani rom viyoT, unda aRiniSnos, rom demokratiuli qveynebic ki, 
rogoricaa gaerTianebuli samefo, istoriulad, mtrul ganwyobas amJRavnebs pro-

fesiuli kavSirebis mimarT. XIV saukuneSi, Savi Wirisgan gamowveuli muSaxelis 
simciris gamo, 1349 wels, eduard III-m miiRo muSaTa Sesaxeb dadgenileba, romelic 
kanongareSed acxadebda profesiul kavSirebs da koleqtiur molaparakebebs; ms-
gavs debulebebs Seicavda gaerTianebis Sesaxeb 1799 da 1800 wlis aqtebic, romlebic 
miRebul iqna industriuli revoluciis zegavleniT, ramac rudimentuli muSaTa 
kavSirebis gavrceleba gamoiwvia; isini molaparakebebs awarmoebdnen inglisis fran-

guli eqspanisonizmTan brZolis periodSi. gaerTianebis Sesaxeb aqtebi Semdgom, 1824 
wels gauqmda, Tumca momdevno wlebSi miRebul iqna axali kanoni gaerTianebis Ses-
axeb, romliTac SemoRebul iqna ramdenime SezRudga profesiuli kavSirebis mimarT. 
mxolod 1871 wels, profesiuli kavSirebis Sesaxeb aqtiT, ganxorcielda aseTi or-

ganizaciebis legalizacia (ufro metad detaluri mimoxilvisaTvis ix. A. Hodge,The 
Curious History of Trade Union Law, in The Denning Law Journal, Vol. 4, (1989), at 92 ff).
4 J. Siedlecki, In Support of Democratization: Free Trade Unions and the Destabilization of Autocrat-
ic Regimes, in LBJ Journal of Public Affairs, Vol. 17, Issue 1 (Fall 2004), at 70. avtori, Semdgom, 
citirebs Sromis mdivans rei marSals, romelic werda: _ „kavSirebi Zalauflebis 
damoukidebeli wyaroa da TiTqmis yovelTvis aerTianebs jgufebs, romelTa daSori-

Sorebasac cdiloben totalitaruli gaerTianebebi.“ meore mkvlevari frof. hepli 
werda, rom „yvelaferze maRla dgas, [grZnoba], rom sxvebis makontrolebeli kan-
onis Seqmna ZalgiZs. sakvirveli ar aris, rom profesiuli kavSirebi, adrindeli Tu 
Tanamedrove, umniSvnelovanes rols TamaSobs demokratiisaTvis brZolaSi msofli-

os masStabiT, radgan isini Sedgeba maTgan, visac SedarebiT naklebi uflebebi aqvT. 
maTi gansakuTrebuli wvliliT demokratiis cneba gafarTovda politikuri ufle-

bebidan [...] socialur da ekonomikur uflebebamde.“ (B. Hepple, The role of Trade Unions 
in a Democractic Society. in Industrial Law Journal, Vol.11, (1990), at 646) is Tavis statias am-
Tavrebs Semdegnairad: „profesiul kavSirebs sWirdeba demokratia da demokratias 
sWirdeba profesiuli kavSirebi“ (iqve. 654).
5 iqve.
6 avtoritaruli reJimebis mier profesiuli kavSirebis aqtiuri ZirgamomTxreli 
saqmianobis magaliTebad SeiZleba ganvixiloT, mag., Solidarność moZraoba poloneTSi 
da poloneTis moZraoba da mSromelTa mRelvarebis epizodi Cexoslovakiis „vilve-

turi revoluciisas“, 1990 wels. 
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damoukidebeli profesiuli kavSirebis arseboba gadaWarbebuli iyo. 

aqedan gamomdinare, isini kanongareSe iyvnen da „sabWoTa profesiuli 

kavSirebis sistema saxelmwifo aparatis Semadgeneli iyo, rac arTmevda 

dasaqmebulebs molaparakebaTa efeqtianad warmarTvis Zalauflebas da 

amcirebda maT gavlenas im organizaciebsa da warmoebebze, romlebSi-

ac isini iyvnen dasaqmebulebi“7. 1990 wels, berlinis kedlis dacemis 

Semdeg, Seiqmna ruseTis federaciis profesiul kavSirTa gaerTianeba; 

„miuxedavad [maTi] damoukidebeli imijisa profesiuli kavSirebi [...] [kv-

lav] mWidro kavSirSi arian mTavrobasTan da es sabWoTa memkvidreobis 

gamoxatulebaa“8.

italiaSi, I msoflio omis mere, mSromelTa mRelvarebebma daasus-

ta nitisa da jiolitis partia da gaaZliera musolinis _  faqtori, 

romelmac, Semdgom, xeli Seuwyo mis xelisuflebis saTaveSi mosvlas9. 

1922 wlis oqtombris sayovelTao gaficviT isargebla musolinim da 

moiTxova luiji faqtas premier ministris postidan gadadgoma. pasuxis 

miuReblobis Semdeg faSistebma daiwyes marSi romze; faqtas sapasuxo 

reaqcia iyo mimarTva mefisadmi, rom gamoecxadebina samxedro mdgo-

mareoba, raTa SesZleboda jaris gamoyvana ajanyebis CasaxSobad. mefem 

uari ganacxada da faqta gadadga meore dRes, aman ganapiroba musolinis 

premier ministrad daniSvna.10

1952 wels Confederazione Generale dell’Industria Italiana-m, mwarmoebelTa 

ZiriTadma asociaciam da Confederazione delle corporazioni fasciste, faSistTa 

profesiulma kavSirma vidonos sasaxleSi gaaformes paqti. am SeTanx-

mebiT maT ikisres valdebuleba mxolod erTmaneTis, rogorc Sesabami-

si jgufebis warmomadgenlebis, aRiarebis. es, praqtikulad, sikvdilis 

zarad JRerda sxva kavSirebisaTvis. oriode Tvis mere miRebul iqna 

kanoni №563/1926, romelmac oficialurad daamkvidra SeTanxmebis piro-

bebi da daadgina mxolod erTi profesiuli kavSiris arseboba nebismieri 

kategoriis muSakisaTvis.

„aman modad aqcia faSisturi ideologia, romelic miiswrafoda 

klasebs Soris yovelgvari konfliqtis aRmofxvrisa da erTian xedvaSi 

yvela moqalaqis interesis harmonizaciisaken [...] „italia“ totalita-

ruli saxelmwifoa, romelsac marTavs faSisti lideri. Sesabamisad, ar 

arsebobs damsaqmebel-dasaqmebuli da arc winaaRmdegobrivi jgufebi 

7 R.A Saunders, V. Strukov, Historical Dictionary of the Russian Federation, (Lanham, 2010), at 573.
8 iqve.
9 D. J. Forsyth, The Crisis of Liberal Italy, (Cambridge, 2002), at 236 ff. 
10 romze marSi da misi warmatebis ukan mdgari mizezebi metad rTuli Temaa, romlis 
srulyofilad ganxilvis imedi namdvilad ar aris am naSromis farglebSi; sruli ana-
lizisaTvis ix. A. Lyttelton, The Seizure of Power: Fascism in Italy, 1919-1929, (Abingdon, 2004) 
at 64 ff.
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molaparakebisas. profesiuli kavSirebi iqca ierarqiulad organizebul 

saxelmwifos qvemdebare rgolad, romlebSic gaerTianebuli iyvnen dam-

saqmeblebica da dasaqmebulebic.“11

aRniSnuli aqtiT aikrZala gaficvebi da lokautebi iseve, rogorc 

Sromis tribunalebis Seqmna damsaqmebelsa da dasaqmebuls Soris davebis 

gadasawyvetad. 1927 wels gamocxadda Sromis qartia, romelmac „daafuZ-

na mSromelTa uflebebi da movaleobebi da Seqmna Sromis tribunalebi“12. 

mas Semdeg, rac aRiarebul iqna kanoniT, sindacato unico _ erTiani pro-

fesiuli kavSiri aRiWurva sajaro samarTlis iuridiuli piris samar-

TalsubieqtobiT da uflebamosilebiT, emoqmeda yvela Sesabamis kat-

egoriasTan asocirebuli dasaqmebulis saxeliT, miuxedavad maTi am 

gaerTianebaSi wevrobisa. Sindacato-s SeeZlo daemtkicebina koleqtiuri 

SeTanxmeba, romlis pirobebic savaldebulo iyo Sesabamis kategorias-

Tan asocirebuli yvela damsaqmeblisa da dasaqmebulisaTvis, wevrobis 

miuxedavad. dadginda aseve, rom koleqtiuri SeTanxmebisa da individu-

aluri SromiTi xelSekrulebebis pirobaTa winaaRmdegobisas, pirvels 

upiratesi Zala eniWeboda, garda SemTxvevebisa, rodesac meore ufro 

xelsayreli iyo dasaqmebulisaTvis.

„1930-ian wlebSi mTeli ekonomika da profesiebi organizebul iqna 

22 korporaciad seqtorebis mixedviT, risi kulminaciac maTi korpora-

ciaTa erovnul sabWod gardaqmna iyo, xolo italiis parlamentis qveda 

palata Camoyalibda „faciaTa da korporaciaTa palatad“, romelic war-

moadgenda italiis ekonomikur Zalebsa da faSistur moZraobas metad, 

vidre mosaxleobis politikur warmomadgenlobas“1314.

meore faSistur qveyanaSi, espaneTSi, generalma frankom daamkvidra 

„korporaciuli“ midgoma, romelic msgavsi iyo musolinis mier ganxo-

cielebuli sistemisa. frankos Fuero del Trabajo, 1938 wlis Sromis qar-

tiiT, „cxaddeboda SromiT uflebebi, rogorc Tavsebadi espanel erTan, 

kaTolikur tradiciebTan da „erovnul sindikalizmTan““15; ufro metic 

„man saxelmwifo aRWurva uflebiT, daeregulirebina anzRaurebisa da 

SromiTi pirobebis Taobaze sakiTxebi. Sromis saministros funqciebSi 

Sedioda regulaciebis aRsruleba da gamoscemda eqstensiur reglamenta-

11 S. H. Jacobson, Collective Bargaining in Undemocratic Regimes: Francoist Spain and Contempo-
rary South Africa, Comparative Labor Law Journal, Vol. 12, Issue 2 (Winter 1991), at 216.
12 C. Blamires, P. Jackson, (eds.), World Fascism: A Historical Encyclopedia, vol.1, (Santa Barbara 
(Cal.), 2006), at 151.
13 iqve.
14 musolinis reJimisas italiaSi profesiuli kavSirebis evoluciis amomwuravi ana-
lizisaTvis ix. P. Marchetti, Stato e sindacati nella giuspubblicistica italiana tra `biennio rosso~ e 
corporativismo fascista. Parte seconda, in: Giornale di Storia Costituzionale, Vol. 9, (2005), at 159 ff.
15 S.H. Jacobson, me-11 sq., 216.
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ciónes (reglamentebs)“, romlebic awesebda anazRaurebas, SromiT piro-

bebsa da mSromelTa sxva sargeblebs qveynis masStabiT“16. damoukidebeli 

profesiuli kavSirebi kanongareSed gamocxadda da gaficva da lokauti 

kriminalizebul iqna. gaficvis nacvlad dasaqmebulebs mieniWaT „muSao-

bis ufleba“, romelic iZleoda Sromis sasamarTloSi gaTavisuflebis 

gasaCivrebis SesaZleblobas. Tuki sasamarTlo gaTavisuflebas usamarT-

lod  CaTvlida, dasaqmebuli unda aRedginaT samuSaoze. 1940 wels kidev 

ori kanoni miiRes _ Ley de Unidad Sindical da  Bases de la Organización Sindi-
cal (Sesabamisad, kanoni erTiani kavSiris Sesaxeb da kanoni gaerTianebis 

safuZvlebis Sesaxeb), romlebic italiuri wesebis msgavsi iyo. Sedegad 

Seiqmna Organización Sindical. igi iyo erTaderTi, kanoniT aRiarebuli, ver-

tikaluri organizacia, romelic frankos partias, Falange-s eqvemde-

bareboda. Tumca, radganac „falange arasdros yofila muSaTa klasSi 

popularuli, radgan frankos aRzeveba samxedro gamarjvebis Sedegi iyo 

da ara aRiarebuli mandati [Organización Sindical-e], praqtikulad aras-

dros atarebda partiis kurss. metic, radganac anazRaurebisa da Sromi-

Ti pirobebis gansazRvra Sromis saministros funqciebSi Sedioda Tavis 

reglamentebis sistemis meSveobiT, Organización Sindical-es roli mxolod 

samuSao discipliniTa da saxelmwifo propagandiT Semoifargleboda“17. 

Semdgomi cvlilebebiT sistema ufro biurokratiuli gaxda, magram arsi 

ar Secvlila.

droTa ganmavlobaSi reJimis midgoma Serbilda: 1958 wels miRebul 

iqna Ley de Convenios Colectivos (kanoni koleqtiuri molaparakebebis Ses-

axeb), xolo 1962 wels Decreto del Ministerio de Trabajo, Numero 2354-iT (Sro-

mis saministros №2354 dekreti) nebadarTul iqna „koleqtiuri davebis“ 

(gaficvis eufemizmi) Sromis saministros SuamavlobiT da alternati-

ulad, sajaro, savaldebulo arbitraJis meSveobiT mogvareba“18. 1965 
wlisaTvis SesaZlebeli gaxda gaficvebis organizeba, Tuki isini „poli-

tikurad damoukidebeli“ mizeziT tardeboda19, Tumca profesiuli kav-

Sirebi kvlav kanongareSed arsebobda da maTi liderebi SeiZleba iseve 

daepatimrebinaT. imave wlebSi Fuero del Trabajo (Sromis samarTali) gaiw-

minda masSi darCenili faSisturi elementebisgan20.

miuxedavad imisa, rom xSirad xdeba profesiuli kavSirebis wvli-

lis gadafaseba, isini espaneTis demokratiisaken svlis mniSvnelovani 

94  iqve.
17 iqve, 217.
18 iqve, 218.
19 iqve.
20 1967 wlis Nueva Ley Orgánica del Estado-iT (saxelmwifos axali ZiriTadi kanoni) mo-

Sorebul iqna yvela „erovnuli sindikalizmis“ da „erTianoba, tataluroba da ier-

arqiulobis“ elementi.
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instrumentebia. 1960-ian wlebSi moxda damoukidebeli profesiuli kav-

Sirebis formireba, miuxedavad imisa, rom isini mainc kanongareSe iyvnen 

da politikur aqtivobaSi erTvebodnen; frankos reJimma amas upasuxa 

represiebiT, man dasaxul mizans ver miaRwia da „biZgi misca uprece-

dento areulobebs SromiT sferoSi, rac gasaocari raodenobiT, 1500 
gaficviT aRiniSna 1970 wels“21. gansxvavebuli midgomis Camosayalibe-

blad frankom karlos arias navaros daavala, SeemuSavebinaT SedarebiT 

„rbili diqtatoruli“ koncefcia. navaro, rogorc Suamavali, daniSnul 

iqna premier ministrad 1973 wels da „mSromelTa kavSirebi [...] mis wi-

naSe protestTa seriiT gamovida 1974 da 1975 wlebSi, rasac frankos 

sikvdili mohyva da, politikuri mxardaWeris dakargvis gamo, navaro 

gadadga 1976 wels“22. misi memkvidre iyo adolfo suaresi, romelmac 

SeimuSava gardamavali gegma da erT weliwadSi daniSna demokratiuli 

arCevnebi. mSromelTa protesti Cacxra23. aRiniSna, rom profesiuli kav-

Sirebis mobilizaciis gareSe, [...] espanuri konservativistuli moZraoba 

gaimarjvebda“24.

CileSi, kidev erT, espanurenovan qveyanaSi mas Semde, rac generalma 

pinoCetma Camoagdo profesiuli kavSirebis mimarT keTilganwyobili 

salvador aliende, miRebul iqna axali, „dasaqmebulTaTvis metad arax-

elsayreli“ Sromis kodeqsi25. sxva represiul RonisZiebebTan erTad, pi-

noCetma gaauqma profesiuli kavSirebi, kanongareSed gamoacxada kole-

qtiuri molaparakebebi, gadaayena, daapatimra da, zog SemTxvevaSi, awama 

da daxoca kavSirTa liderebi26. „kodeqsma usafuZvlo ganTavisuflebis 

saSualeba misca damsaqmeblebs, daaknina profesiuli kavSirebi wevrTa 

samuSaodan gaTavisuflebiT, riTac Tavidan aicila ukeTesi anazRau-

rebisa da samuSao pirobebisaTvis efeqtiani organizeba“27

saqarTvelos Sromis kodeqss rom mivubrundeT, me-3 muxliT mox-

seniebuli „dasaqmebulTa gaerTianebebi“28 Semdgomi miTiTebiT gadadis 

kanonze profesiuli kavSirebis Sesaxeb da Sso-is or konvenciaze: 1948 

21 J. Siedlecki, me-4 sq., 71.
22 iqve.
23 iqve.
24 iqve.
25 E. M. Hafner-Burton, Forced to Be Good: Why Trade Agreements Boost Human Rights, (New 
York, 2013), at 150.
26 ix. agreTve, A. Bratzel, The Tradeoff of Labor and Neoliberal Economics: The Case of Chile 
in the 1990s, xelmisawvdomia saitze <http://www.coha.org/the-tradeoff-of-labor-and-neoliberal-
economics-the-case-of-chile-in-the-1990s>.
27 E. M. Hafner-Burton, 25-e sq., 150.
28 cota ar iyos, ucnauria, rom damsaqmebelTa gaerTianebebi pirveli moxseniebuli 
muxlSi da ara konteqstualurad imis gaTvaliswinebiT, rom Sso-is №87 konvencia 
iTvaliswinebs maT profesiul kavSirebTan erTad.
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w., gaerTianebis Tavisuflebisa da organizebis uflebis dacvis Sesaxeb 

(№87) da 1949 w., organizebis uflebisa da koleqtiuri molaparakebebis 

Sesaxeb (№98).
Sso-is №87 konvencia saqarTvelos mier ratificirebulia 1999 wels 

da profesiuli kavSirebis organizebisaTvis ZiriTad saxelmZRvane-

lo principebs. xelSekrulebis debulebebis mixedviT, saxelmwifoebi 

valdebuli arian, „yovelgvari gansxvavebis“29 gareSe, darTon ufleba 

dasaqmebulebsac30 da damsaqmeblebsac, Camoayalibon TavianTi intere-

sebis warmomadgeneli organizaciebi da gawevriandnen maTSi, ra Tqma 

unda, arsebuli gaerTianebis wesebis Sesabamisad, yovelgvari winaswari 

nebarTvis gareSe31 (me-2 muxli). saxelmwifoebma, aseve „unda miiRon yvela 

aicilebeli da Sesabamisi zoma dasaqmebulTa da damsaqmebelTa  orga-

nizebis uflebis Tavisuflad ganxorcielebis uzrunvelsayofad“ (me-10 
muxli). pirdapir unda iqnes gaTvaliswinebuli zogierTi garantia: aseTi 

organizaciebi unda aRiWurvon TviTmarTvis uflebiT, damoukideblad 

miiRon wesdeba da airCion TavianTi warmomadgenlebi32; garda amisa, maT 

29 №87 konvenciis me-2 muxli gankuTvnilia profesiuli kavSirebis sferoSi dis-

kriminaciis akrZalvis gamosaxatavad da sityvebi „gansxvavebis gareSe“ gamoiyeneba 
im ganmartebisTvis, rom gaerTianebis Tavisufleba garantirebul unda iqnes nebi-
smieri diskriminaciis gareSe sqesis, kanis feris, rasis, rwmenis, erovnebis, poli-

tikuri Sexedulebisa da sxva safuZvliT ara mxolod kerZo ekonomikur seqtorSi 
dasaqmebulebisaTvis, aramed sajaro moxeleebisaTvisac zogadad. (ILO, Freedom of 
Association: Digest of decisions and principles of the Freedom of Association Committee of the Gov-
erning Body of the ILO. Fifth (revised) edition. Geneva, International Labour Offi ce, 2006, at 45).
30 mudmiv da droebiT samuSaoze dasaqmebulebis iseve, rogorc gamosacdeli vadiTa 
da wvrTnis (staJirebis) xelSekrulebiT dasaqmebuli pirebi (ILO, 29-e sq., 53-55).
31 es debuleba ukrZalavs saxelmwifoebs profesiuli kavSirebis an damsaqmebelTa 
gaerTianebis damfuZneblebisgan moTxovnaze winaswari nebarTvis mopovebas an wes-
debis ZalaSi SesvlisaTvis  aseTi nebarTvis Semdgomi mopovebis aucileblobis 
gaTvaliswineba. „es ar gulisxmobs imas, rom damfuZneblebi Tavisufldebian da-

fuZnebasTan dakavSirebuli iseTi formalobebisagan, rogoricaa sajarooba an ms-
gavsi kanoniT gaTvaliswinebuli moTxovnebi formis mimarT. miuxedavad amisa, aseTi 
moTxovnebi imdagvari ar unda iyos, rom praqtikulad gauTanabrdes  winaswar ne-
barTvas an Seqmnas Sesabamisi organizaciis dafuZnebis imdagvari dabrkoleba, ro-

melic praqtikulad pirdapiri akrZalva iqneboda“ (ILO, 29-e sq., 57). saxelmwifom Ses-
aZloa, gansazRvros dafuZnebisaTvis wevrebis minimaluri raodenoba; es Tavidanve 
winaaRmdegobrivi ar iqneba konvenciis debulebebTan, Tuki raodenoba gonivrulia; 
„gonivruli raodenoba SeiZleba cvalebadi iyos konkretuli wayenebuli SezRudvis 
fonze“ (ILO, 29-e sq.,  60). msgavs daskvnamde mivida socialuri uflebebis evropuli 
komiteti evropuli socialuri qartiis me-5 muxlis safuZvelze, ix. 42-e sq. 
32 Sso-is gaerTianebis Tavisuflebis komitets xSirad gaukeTebia komentari or-

ganizaciebis mier TavianTi konstituciisa da normativebis miRebis uflebaze, xe-
lisuflebis Carevisagan gaTavisuflebis Taobaze (mimoxilvisTvis ix. ILO, 29-e sq., 79 
da Semdg.) da wevrebis uflebaze, sruliad Tavisuflad airCion TavianTi warmomad-

genlebi (mimoxilvisaTvis ix. ILO, 29-e sq., 83 da Semdg.) 
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aseve SeiZleba gansazRvron TavianTi miznebi da saqmianobebi33 (me-3 mux-

li) iseve, rogorc Seqmnan da gaerTiandnen adgilobriv Tu saerTaSori-

so asociaciebSi (me-5 muxli) maSin, rodesac xelisuflebis organoebs ar 

SeuZliaT Caerion am TaviusflebebSi (me-3 muxli) TviT iribadac ki, mag., 

iuridiuli piris samarTalsubieqtobis mopovebisaTvis iseTi winapiro-

bebis gansazRvriT, romlebic SeuTavsebelia aRniSnul garantiebTan (me-

7 muxli) an „konkretuli organizaciisadmi, sxva msgavs organizaciebTan 

SedarebiT, xelsayreli Tu araxelsayreli mopyrobis34 an alternati-

uli organizaciebis Seqmnisa da usamarTlo saSualebebiT dasaqmebulTa 

maTSi gadasvlis waxalisebis gziT“35.

me-4 muxlSi mocemuli debulebis Tanaxmad, „dasaqmebulTa da dam-

saqmebelTa organizaciebis pasuxismgeblobis zomad ar SeiZleba ganisaz-

Rvros maTi administraciuli saqmianobis Sewyveta an SeCereba“. miuxeda-

vad amisa, me-8 muxliT organizaciebs moeTxoveba, daeqvemdebaros da 

pativi sces im qveynis kanonmdeblobas, sadac isini moRvaweoben, „Tuki 

am qveynis kanonmdebloba an misi gamoyenebis praqtika ar xelyofs kon-

venciiT gaTvaliswinebul garantiebs“.  

gamonaklisi daiSveba mxolod imaT mimarT, romlebic msaxuroben 

policiur an samxedro ZalebSi36 (muxli 9).
Sso-is №98 konvencia, romelic saqarTvelos mier ratificirebul 

iqna 1993 wlis 22 ivniss, miznad isaxavs organizebisa da koleqtiuri 

molaparakebebis dacvas. misi pirveli muxli saxelmwifoebs ukrZalavs 

kavSirebis sawinaaRmdego qmedebas, gansakuTrebuli aqcentiT iseT mo-

qmedebebze, romelTa mizania samuSaoze miRebis winapirobad kavSiris 

arawevrobis gansazRvra an kavSiris wevrobis an koleqtiur saqmianobaSi 

monawileobis motiviT samuSaodan daTxovna. saxelmwifom, aseve Tavidan 

unda aicilos profesiuli kavSirebisa da damsaqmebelTa gaerTianebebis, 

maTi weverebisa Tu agentebis mxridan erTmaneTis saqmianobasa Tu marT-

vaSi urTierTCareva37 (me-2 muxli) da SeimuSaos „erovnuli pirobebisaT-

33 Tuki es saqmianoba kanonieria (ILO, 29-e sq., 103); Tumca ix. me-8 muxliT gaTval-

iswinebuli SezRudva. mimoxilvis mTeli Tavi (ILO, 29-e sq., 109 da Semdg.) miZRvnilia 
profesiuli kavSiris erT-erTi umniSvnelovanesi saqmianobisadmi TavianTi miznebis 
misaRwevad: gaficva, rogorc dasaqmebulTa erT-erTi fundamenturi ufleba da maTi 
gaerTianeba ekonomikuri da socialuri interesebis [dasacavad]“ (ILO, 29-e sq., 109).
34 iqve, 71.
35 iqve, 73.
36 sajaro mosamsaxureebs (eqskluziurad, policiuri da samxedor Zalebis mosam-

saxureebis garda №87 konvenciis me-9 muxlis safuZvelze) kerZo seqtoris dasaqme-

bulebis msgavsad, unda SeeZloT, survilisamebr, Seqmnan organizaciebi momavalSi 
TavianTi wevrebis interesebis dasacavad“, iqve 47.
37 Sso-is gaerTianebis Tavisuflebis komitetma ganmarta, rom specialuri normati-

uli debulebebis ararsebobisas, romelTa mizania urTierTCarevis Tavidan acile-
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vis Sesabamisi meqanizmi organizebis uflebis uzrunvelsayofad“ (me-3 
muxli). me-4 muxlis mixedviT, saxelmwifoebma unda „waaxalison dasaqme-

bulebi an maTi gaerTianebebi da damsaqmeblebi an maTi gaerTianebebi, 

awarmoon nebayoflobiTi molaparakebebi, koleqtiuri SeTanxmebebis 

meSveobiT, Sromis wesebisa da pirobebis mosawesrigeblad“. gamonaklisi 

SeiZleba gaTvaliswinebul iqnes policiur da samxedro ZalebSi dasaqme-

bulebisaTvis (me-5 muxli). garda amisa, konvenciaSi naTladaa miTiTebu-

li, rom „igi ar exeba im sajaro moxeleebs, romlebic dakavebulni arian 

saxelmwifos marTviT“38 (me-6 muxli).

amasTan, Tumc gakvriT, mainc unda aRiniSnos 1978 wlis SromiTi 

urTierTobebis (sajaro samsaxurSi) Sesaxeb konvencia (№151), romelic 

saqarTvelos ratificirebuli aqvs 2003 wlis 10 oqtombers. igi Seicavs 

debulebebs, romelTa mizania gavrceldes im dasaqmebulebsa da maT ka-

vSirebze, romlebic №87 konvenciis sferodan arian amoRebuli, raTa 

isini daculi iyvnen saxelmwifo organoTa Carevisagan da SeZlon kole-

qtiur molaparakebebSi monawileobis uflebis ganxorcieleba. imisda 

miuxedavad, rom 1978 wlis konvencia bevrad nakleb garantiebs moicavs, 

Sso-is gaerTianebis Tavisuflebis komitetma mainc ganmarta, rom orive 

instrumentis moqmedebisas upiratesoba unda mieniWos dasaqmebulTaT-

vis ufro xelsayrel debulebebs39. 

Sso-is Semdegi aqti, romelic am sakiTxs exeba, aris 1981 wlis konven-

cia koleqtiuri molaparakebebis Sesaxeb (№154). igi jer ar aris rati-

ficirebuli qveynis mier.

ufro metic, miuxedavad imisa, rom saqarTvelos Sromis kodeqsis 

me-3 muxlSi pirdapir ar mieTiTeba, saqarTvelo evropis sabWos wevria 

1999 wlidan da valdebulia, pativi sces evropul socialuri qartias, 

romelic yvela dasaqmebuls aniWebs uflebas, gaerTiandnen „adgilobriv 

ba, „mizanSewonilia mTavrobaTa mier iseTi naTeli da zusti debulebebis miRebis 
aucileblobis ganxilva, romlebic uzrunvelyofs dasaqmebulTa organizaciebis 
dacvas [aseTi aqtebisagan]“ (ILO, 29-e sq., 172).
38 es gamonaTqvami viwrod unda ganimartos, radgan sxvagvarad konvenciis moqmedeba 
zedmetad SeizRudeba. am mizeziT, „ubralo faqti, rom sajaro mosamsaxure TeTr-

sayeloiania, TavisTavad, ar aris dasaqmebulisaTvis saxelmwifo marTvis sferoSi 
dasaqmebis kvalifikaciis ganmsazRvreli faqtori“ (ILO, 29-e sq., 179). Sedegad, yve-
la sajaro mosamsaxure, policias, samxedro samsaxursa da saxelmwifos marTveSi 
pirdapir dasaqmebulTa gamoklebiT, unda iyos koleqtiur molaparakebebSi monaw-

ileobis uflebiT uzrunvelyofili. sxvadasxva gadawyvetilebaSi, safosto servis-

Si, sazogadoebriv televiziasa da radioSi dasaqmebulebi, maswavleblebi, aviaciis 
makontrolebeli personali, sajaro hospitalebSi dasaqmebulebi da saelCoTa ad-

gilobrivi personali ar kvalificirdebian „saxelmwifos marTvaSi dasaqmebulebad“ 
(ILO, 29-e sq.,  179-181).
39 ILO, 29-e sq., 214.
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Tu saerTaSoriso organizacieSi TavianTi ekonomikuri da socialuri 

interesebis dasacavad (me-5 muxli), awarmoon koleqtiuri molaparakebe-

bi“ (me-6 muxli) da adamianis uflebaTa Sesaxeb evropul konvencias, rom-

lis me-11 muxliT, yvelas aqvs mSvidobiani Sekrebisa da sxvebTan gaer-

Tianebis ufleba, profesiul kavSirebSi TavianTi uflebebis dasacavad 

gawevrianebis uflebis CaTvliT“40. am muxlebSi CamoTvlili uflebebi da 

garantiebi, Tumc nakleb detalurad, magram mainc moicavs konvenciebiT 

gansazRvrul debulebebs.41 

profesiuli kavSirebis Sesaxeb kanoni miRebul iqna 1997 wels manam, sa-

nam qveyana moaxdenda zemoaRniSnuli konvenciebis ratifikacias. igi aregu-

lirebs profesiuli kavSirebis SeqmnasTan dakavSirebul sakiTxebs, maT ga-

rantiebs, maT saqmianobasTan dakavSirebuli garantiebis CaTvliT da, aseve 

maT urTierTobebs damsaqmeblebTan Tu am ukanasknelTa gaerTianebebTan, 

sajaro dawesebulebebsa da sxva nebayoflobiT gaerTianebebTan. konstitu-

ciis debulebebis Sesabamisad, kanonis me-2 muxlis 1-el punqtSi mocemulia 

„profesiuli kavSiris“ ganmarteba, romlis mixedviTac, igi aris „saerTo 

sawarmoo, profesiuli interesebiT dakavSirebul pirTa (muSakTa) nebayo-

flobiTi sazogadoebrivi gaerTianeba (organizacia), romlis mizania Tavisi 

wevrebis SromiTi, socialur-ekonomikuri da samarTlebrivi uflebebisa 

da interesebis dacva da warmomadgenloba“, Semdegi punqtiT ki, fuZndeba 

yvela piris fundamenturi ufleba, kanonierad Seqmnas profesiuli kavSi-

ri, Tumca me-2 muxlis me-9 punqtiT minimum 50 adamiania dasafuZneblad42 da 

40 qartiis me-5 muxlis mixedviT, organizaciis uflebis srulyofili analizisaTvis 
ix. E. Kovács, The Image of Trade Unions in the European Social Charter, in Pécsi Munkajogi Közle-
mények, (2008), vol. 1, at 43 ff.
41 adamianis uflebaTa evropulma sasamarTlom ganmarta es muxli, rogorc profe-

siul kavSirebSi gawevrianebisgan Tavis Sekavebis uflebis aRiareba (Young, James & 
Webster v United Kingdom [1981] 4 EHRR 38), aseve damsaqmeblis mier dasaqmebulTa dis-

kriminaciis akrZalva im motiviT, rom isini irCeven romelime am gaerTianebaTagans 
gasawevrianeblad (Wilson v United Kingdom [2002] ECHR 552), SesaZleblobis SezRudvis 
Sesaxeb SeTanxmebis akrZalva („banning closed-shop agreements“) (Sørensen and Rasmussen v 
Denmark [2006] ECHR 24), profesiuli kavSirebis wevrTa arCevanis Tavisuflebis mim-
niWebeli debuleba (Associated Society of Locomotive Engineers and Firemen v United Kingdom 
[2007] ECHR 184) da profesiuli kavSirebis koleqtiur molaparakebebSi monawileo-

bis damcavi debuleba (Demir and Baykara v Turkey [2008] ECHR 1345).
42 aseTi maRali kvota SeiZleba dakvalificirdes organizebis uflebis Semafer-

xebel aragonivrul winaRobad da, amdenad, Sso-is №87 konvenciis pirobebisa 
(31-e sq.) da socialuri qartiis darRvevad CaiTvleba. socialuri uflebebis ev-
ropuli komiteti aRniSnavs, rom „rodesac kanonmdebloba iTvaliswinebs profe-

siuli kavSirebis dasafuZneblad minimalur raodenobas wevrebisas, rac aSkarad 
gadaWarbebulad SeiZleba CaiTvalos, es SeiZleba dakvalificirdes profesiuli 
kavSirebis dafuZnebis xelSemSlel garemoebad da Selaxos gaerTianebis Tavisu-

fleba“, (E. Kovács, me-40 sq., 50). magaliTad, litvis samarTali iTvaliswinebs 30 
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masSi gasawevrianeblad43 aucilebeli; iqve ganmartebulia, rom gaerTianeba 

SeiZleba dafuZndes nebismier samuSao adgilas (me-2 muxlis me-3 punqti); 

Tumca, me-4 punqtiT gaTvaliswinebulia gamonaklisic Semdeg sferoSi 

dasaqmebulebisTvis: Tavdacva, Sinagan saqmeTa, saxelmwifo uSiSroeba, saga-

dasaxado, sasamarTlo da prokuratura“; kanonmdebloba, romelic am or-

ganoebs exeba, unda moicavdes profesiuli kavSirebis dafuZnebis uflebas 

TavinaTi TanamSromlebis mier.

rac Seexeba ZiriTad uflebebsa da SezRudvebs, me-5 muxlis 1-li 

punqtiT gaTvaliswinebulia profesiuli kavSirebis Tavisufleba Care-

vis yvela formisagan, xolo me-2 punqtiT, profesiul kavSirebs ekrZa-

lebaT politikuri partiis Seqmna da masTan asocireba. me-2 muxlis me-10 
punqtiT, yvela profesiuli kavSiri sargeblobs Tanabari uflebebiT 

ucxour asociaciebTan TanamSromlobis, saerTaSoriso federaciebis 

Seqmnisa da maTSi gawvrianebis uflebis CaTvliT (me-8 muxli). damate-

biTi garantiebi moicavs dasaqmebulTa warmomadgenlobisa da maTi „so-

cialuri da ekonomikuri interesebis“ dacvas (me-10 muxlis 1-li punqti), 

„SromiT da socialur-ekonomikur“ sakiTxebTan dakavSirebuli kanon-

mdeblobis SemuSavebaSi monawileobisa da alernatiuli winadadebebis 

wardgenis uflebas (me-10 muxlis me-2 punqti), koleqtiuri SeTanxmebebis 

dadebis uflebas (me-12 muxli), wevrebisaTvis samarTlebrivi daxmarebis 

gawevisa da davebisas maTi saxeliT gamosvlis uflebas44 (me-20 muxli). 

dabolos, gaficvisa da demonstracia/manifestaciebis organizebis 

uflebac pirdapiraa aRiarebuli45 maSin, rodesac gaficulebis mimarT 

represiuli RonisZiebebis gamoyeneba akrZalulia (me-13 muxli) da, zog 

SemTxvevaSi, sisxlis samarTlis danaSaulia sisxlis samarTlis kodeqsis 

165-e muxliT.

zemoaRniSnuli uflebebis darRvevisas, 26-e muxlis me-2 punqtiT, 

Tumc uCveulod lakoniurad, magram mainc ganisazRvreba, rom „saqmes 

wevrs da latviisa ki _ 50; orive maTgani aragonivrulad iqna miCneuli (E. Kovács, 
me-40 sq., 51).
43  rac uciloblad gulisxmobs uflebas profesiul kavSirSi ar gawevrianebaze, ix. 
E. Kovács, me-40 sq., 52 da Semdg.
44 me-20 muxlis 1-li punqtiT profesiul kavSirebs eniWeba TavianTi „wevrebis ufle-

bebis dasacavad [...], kanonmdeblobis Sesabamisad, waradginos sarCeli, Seitanos 
gancxadeba da gamovides sasamarTloSi an SromiTi davis ganmxilvel sxva organoebSi“. 
45 saqarTvelos mTavrobam ganmarta, rom Sromis kodeqsi „iTvaliswinebs ara marto 
im piris gaficvis uflebas, romelsac es Seexeba („effected“)  [aramed sxvebisasac] (7th 
National Report on the implementation of the European Social Charter, 2013, at 29); Sedegad, 
dasaqmebulebs ufleba aqvT, gaificon solidarobisa da protestis safuZvelzec“ 
(iqve). ufro metic, „gaficvis uflebis gamoyeneba SeiZleba individualurad nebis-
mieri dasaqmebulis mier (49-e muxli) koleqtiuri da individualuri SeTanxmebis 
darRvevisas“ (iqve).
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profesiuli kavSirisaTvis moqmedi kanonmdeblobiT miniWebuli ufle-

bebis darRvevis Sesaxeb ganixilavs sasamarTlo“. Semdgom, sisxlis samar-

Tlis 142-e muxliT, diskriminacia nebismier sajaro gaerTanebis, maT 

Soris profesiuli kavSiris wevrobis [normis moqmedi formulirebaa 

„adamianTa Tanasworuflebianobis darRveva maTi enis, sqesis, asakis, 

moqalaqeobis, warmoSobis, dabadebis adgilis, sacxovrebeli adgilis, 

qonebrivi an wodebrivi mdgomareobis, religiis an rwmenis, socialuri 

kuTvnilebis, profesiis, ojaxuri mdgomareobis, janmrTelobis mdgo-

mareobis, seqsualuri orientaciis, genderuli identobisa da gamoxat-

vis, politikuri an sxva Sexedulebis gamo an sxva niSniT, ramac arsebi-

Tad xelyo adamianis ufleba... _ 1-li nawili] gamo isjeba jarimiT an 

gamasworebeli samuSaoTi vadiT erT wlamde an/da Tavisuflebis aRkve-

TiT vadiT or wlamde.

rom SevajamoT, debulebebi, romlebic Sromis kodeqsis me-3 muxl-

Sia46 warmodgenili, marTebuladaa konstruirebuli imdenad, ramdenadac 

aRiarebulia profesiuli kavSirebisa da damsaqmebelTa gaerTianebebis 

roli Sesabamisi jgufebis uflebaTa da interesebis dacvaSi, rac aZlevs 

maT SesaZleblobas dadon koleqtiuri SeTanxmebebi da, imavdroulad, 

ikrZaleba gaerTianebis sawinaaRmdego moqmedebebi47, Tumca isini amaze 

Sors ver midian. magaliTad, rodesac damsaqmeblebsa da maT gaerTiane-

bebs ekrZalebaT profesiuli kavSirebis saqmianobaSi Careva (da piriq-

iT), akrZalvis darRveva uciloblad ar iTvaliswinebs sanqcias, garda 

sisxlis samarTlis kodeqsis 142-e da 165-e muxlebiT gaTvaliswinebuli 

SemTxvevebisa, metic, arc Sromis kodeqsi da arc kanoni profesiuli 

kavSirebis Sesaxeb ar iTvaliswinebs dazaralebulis sasamarTlosTvis 

mimarTvis uflebas48. amasTan, miuxedavad imisa, rom „koleqtiuri xelSek-

rulebis pirobebi am xelSekrulebiT gaTvaliswinebuli dasaqmebulTa 

46 401-e, 402-e, 403-e muxlebTan erTad, romlebic gaerTianebis Tavisuflebas exeba 

da 41-e da 43-e muxlebi koleqtiur molaparakebebTan dakavSirebiT.
47 Sromis kodeqsis 403-e muxliT, ikrZaleba profesiuli kavSirebisa da damsaqmebel-

Ta gaerTianebebis saqmeebSi Careva, Tumca misi formulireba ucnauria, radgan qmnis 
warmodgenas, rom arawevr dasaqmebulebs aqvT ufleba, Caerion organizaciis saqmi-
anobaSi, (radgan igi uTiTebs „damsaqmebelTa asiciacias [...], maT wevrebsa da warmo-

madgenlebze“), rac, savaraudod, kanonmdeblis mizani ar unda yofiliyo.
48 es gulisxmobs konvenciis ganmartebis gamoyenebis aucileblobas, romelic Sso-s 
gaerTianebis Tavisuflebis komitetis mieraa miRebuli, rac zustad Semdegnairadaa 
Camoyalibebuli: „xelisuflebis organoebis an dasaqmebulTa da damsaqmebelTa 
organizaciebis urTierTCarevis amkrZalavi sakanonmdeblo debulebebis arseboba 
arasakmarisia, Tuki maT Tan ar axlavs praqtikaSi maTi ganxorcielebis efeqtiani 
meqanizmebi (ILO, 29-sq., 172); garda amasa, 1949 wlis konvenciis 1-li da me-2 muxlebis 
efeqtiani gamoyenebis mizniT, saxelmwifoebma unda SemoiRon Carevisagan Tavis 
aridebisaTvis aucilebeli efeqtiani sanqciebi (iqve)~.
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individualuri SromiTi xelSekrulebis Semadgeneli nawilia49“, kanonSi 

araferia naTqvami SemTxvevaze, rodesac arsebobs winaaRmdegoba indi-

vidualuri xelSekrulebisa da koleqtiuri SeTanxmebis pirobebs Soris.

marko segesio

neapolis meore universitetis SedarebiTi samarTlisa da

 integraciuli procesebisa da SedarebiTi samarTlis

 doqtoranti da umcrosi mkvlevari

49 Sromis kodeqsis 43-e muxlis me-8 nawili.
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kari II. individualuri SromiTi urTierToba

Tavi II. SromiTi urTierTobis warmoSoba

muxli 4. samuSaoze miRebis minimaluri asaki da SromiTi 

qmedunarianobis warmoSoba

1. fizikuri piris SromiTi qmedunarianoba warmoiSoba 16 wlis asaki-

dan.

2. 16 wlamde asakis arasrulwlovnis SromiTi qmedunarianoba war-

moiSoba misi kanonieri warmomadgenlis an mzrunvelobis/meurveobis or-

ganos TanxmobiT, Tu SromiTi urTierToba ar ewinaaRmdegeba arasrulw-

lovnis interesebs, zians ar ayenebs mis zneobriv, fizikur da gonebriv 

ganviTarebas da ar uzRudavs mas savaldebulo dawyebiTi da sabazo ga-

naTlebis miRebis uflebasa da SesaZleblobas. kanonieri warmomadgen-

lis an mzrunvelobis/meurveobis organos Tanxmoba ZalaSi rCeba msgavsi 

xasiaTis Semdgomi SromiTi urTierTobis mimarTac.

3. 14 wlamde asakis arasrulwlovanTan SromiTi xelSekruleba Sei-

Zleba daidos mxolod sportul, xelovnebasTan dakavSirebul da kul-

turis sferoSi saqmianobaze, aseve sareklamo samuSaos Sesasruleblad.

4. akrZalulia arasrulwlovanTan SromiTi xelSekrulebis dadeba 

saTamaSo biznesTan, Ramis gasarTob dawesebulebebTan, erotikuli da 

pornografiuli produqciis, farmacevtuli da toqsikuri nivTiere-

bebis damzadebasTan, gadazidvasTan da realizaciasTan dakavSirebuli 

samuSaoebis Sesasruleblad.

5. akrZalulia arasrulwlovanTan, aseve orsul an meZuZur qalTan 

SromiTi xelSekrulebis dadeba mZime, mavne da saSiSpirobebiani samu-

Saoebis Sesasruleblad.

komentari

am muxlSi mocemulia arasrulwlovnis mier namdvili SromiTi xelSek-

rulebis dasadebad kanonmdeblis mier dawesebuli asakobrivi moTxovne-

bi. es debulebebi mowodebulia imisaken, rom SezRudos iseTi damRupve-

li fenomeni, rogoricaa bavSvTa Sroma, romelic aRwerilia, rogorc 

„bavSvTa eqsploataciisa da maT mimarT arasaTanado mopyrobis erTi 

umniSvnelovanesi wyaro Tanamedrove msoflioSi“1

1 ILO, Child labour. Targeting the intolerable. Report 86 VI (1), 1998. bavSvTa Sromis mgrZno-

biare sakiTxi ganxilulia statiaTa krebulSi qarTuli Sromis samarTalze (ix. s. Ca-

Cava, v. zaaliSvili (red.), Sromis samarTali III (statiaTa krebuli), (Tbilisi, 2014 
w.)), da, kerZod, n. utiaSvilis naSromSi „arasrulwlovnisaTvis dasaSvebi samuSaosa 
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istoriulad industriul revoluciamde da mis merec, bavSvebs oTxi 

wlis asakSic ki, aiZulebdnen emuSavaT ojaxebisa da Tavisive Tavis Sesa-

naxad. miuxedavad maTi asakisa, xSirad, „maTi Semosavali ojaxis Semosav-

lis nawilad iTvleboda; magaliTad, SeerTebul StatebSi 1920-ian wleb-

Siac ki vaJebs 83, xolo gogonebs TavianTi Semosavlis 95%-iT SehqondaT 

wvlili ojaxis SemosavalSi2“. 

saxelmwifos mfarvelobis qveS myofi bavSvebic ki, xSirad, iwyebdnen 

muSaobas Zalian adreul asakSi: „saukuneebis ganmavlobaSi, udedmamoebi 

da naSvilebi bavSvebi iyvnen industriuli sawarmoebis samuSao Zala“3. 

es mTlianad Tavsdeboda saxelmwifo politikis farglebSi. movlena, 

faqtobrivad, imdenad Cveulebrivi iyo, rom iseTi didi mweralic ki, 

rogoric iyo Carlz dikensi, iZulebuli iyo daewyo muSaoba 11 wlis 

asakSi fexsacmlis mwmendavad ekonomikuri siduxWiris gamo.

msoflmxedvelobis TandaTanobiTi cvlis wyalobiT, romelmac 

gamoiwvia iseTi kanonmdeblobis SemoReba, rogoric iyo sawarmo aqtebi 

(Factory Acts) did britaneTSi an samarTliani Sromis standartebis Sesaxen 

aqti amerikis SeerTebul StatebSi, aseve iseTi saerTaSoriso xelSek-

rulebebis miReba, rogoricaa 1919 wlis minimaluri asakis (industriul 

[urTierTobaSi]) Sesaxeb konvencia, savaldebulo zogadi ganaTlebis 

moTxovnis SemoReba, nabij-nabij, asakobrivi zRvari SromiTi xelSek-

rulebis dadebisaTvis gaizarda da bavSvTa Sromis odiozurobis ide-

amac gavrceleba daiwyo. Sedegad, dRes zogierTi saerTaSoriso-samar-

da Sromis pirobebis Sesabamisoba Sromis saerTaSoriso organizaciis mier dadgenil 
standartebTan“, sadac naCvenebia, rom TiTqmis erTi mesamedi arasrulwlovnebisa 
saqarTveloSi dasaqmebulia iseT samuSaoebze, romlebic ar Seesabameba Sso-s poli-

tikasa da standartebs arasrulwlovanTa interesebTan Ria winaaRmdegobis piro-

bebSi. aseTi saqmianoba, faqtobrivad, xelyofs bavSvTa moralur, fizikur, gonebriv 
da ganviTarebas, arTmevs ra maT ganaTlebis miRebis uflebas. yovelive es mWidrodaa 
dakavSirebuli minimaluri asakis moTxovnebTan: saerTaSoriso xelSekrulebebisa 
da konvenciebis mixedviT, im samuSaoTa saxeoba, romelTa Sesrulebac nebadarTulia 
arasrulwlovnebisaTvis, specifikurad, unda ganisazRvros adgilobrivi kanonmde-

blobiT. qarTuli kanonmdebloba mijnavs sam asakobriv jgufs: 14 wlamde, 14-dan 16 
wlamde da 16-dan 18 wlamde, aseve gansazRvravs TiToeuli jgufisaTvis nebadarTul 
samuSaoebs (nebadarTuli samuSao); amavdroulad, mocemulia is pirobebi, romlebic, 
maT Soris samuSao dro da zeganakveTuli dro, dasveneba da Sesveneba, gamosasvleli 
dReebi da Svebulebebi, ufleba usafrTxo da janmrTeli SromiT pirobebze. damate-

biT amisa, Sromis kodeqsiT gaTvaliswinebulia im samuSaoebis nusxa, romelic ar Sei-
Zleba, Seasrulos arasrulwlovanma  da igi uzrunvelyofs am ukanasknelis intere-

sebis dacvas. kerZod, aRniSnuli muxliT warmodgenilia samuSaos nebarTvis miRebis 
procedura arasrulwlovnebisaTvis da samuSao procesze Semdgomi zedamxedvelo-

bis meqanizmi specialuri saxelmwifo organos funqciebze yuradRebis gamaxvile-

biT, romelic gauqmebul iqna 2006 wels, ramac gazarda bavSvTa ukontrolo Sroma.   
2 H.Cunningham & P.P. Viazzo (eds.), Child labour in Historical Perspective. (UNICEF, 1996), at 15.
3 iqve, 16.
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Tlebrivi instrumenti Seicavs debulebebs, romlebic krZalavs bavSvTa 

eqspluatacias, Tumca, aRniSnuli Zalisxmevis miuxedavad, bavSvTa Sroma 

mainc farTod gavrcelebuli movlenaa.4

sxva mraval dokuments Soris, 1973 wlis minimaluri asakis Sesaxeb 

konvenciis 1-li muxli, romelic saqarTvelos ratificirebuli aqvs 

1996 wlis 23 seqtembers, avaldebulebs yvela monawile saxelmwifos 

„uzrunvelyos bavSvTa Sromis gauqmebis aqtiuri politikis gatareba da 

TandaTan gazardos SromiTi urTierTobisa (employment) da Sromis asaki 

donemde, romelic Seesabameba axalgazrdis srul fizikur da gonebriv 

Camoyalibebas“. 

2.2 muxlis mixedviT, kanonierad dasaqmebis asaki „ar unda iyos saval-

debulo saskolo ganaTlebis dasrulebis asakze naklebi da, nebismier 

SemTxvevaSi, 15 welze naklebi“, Tumca me-7 muxlis mixedviT, SesaZlebe-

lia 13-dan 15 wlamde asakis bavSvis dasaqmeba msubuq samuSaoze, xolo 

me-8 muxlis mixedviT, gamonaklisi SesaZlebelia daSvebul iqnes „samsax-

iobo warmodgenaSi monawileobisaTvis“. miuxedavad am SemTxvevebisa, me-3 
muxlis mixedviT, arasrulwlovani arasdros SeiZleba dasaqmdes mavne 

samuSaoze.

1989 wlis bavSvTa uflebebis Sesaxeb konvenciis 32-e muxlis mixed-

viT, romelsac saqarTvelo 1999 wlis 24 ivniss miuerTda, garkveviTaa 

gansazRvruli, „monawile saxelmwifoebi aRiareben bavSvTa uflebas, 

daculni iyvnen ekonomikuri eqsploataciisagan da mavne an imgvari sa-

muSaos Sesrulebisgan, romelic xels uSlis bavSvis ganaTlebas an mavnea 

bavSvis janmrTelobis an fizikuri, gonebrivi, sulieri, moraluri an 

socialuri ganviTarebisaTvis“.

Semdeg, 1998 wels, Sromis saerTaSoriso konferenciaze damtkicda sa-

muSaoze da Semdgomi etapis ZiriTadi principebisa da uflebebis Sesaxeb 

deklaracia, romlis mixedviTac saxelmwifoebi, sxva sakiTxebTan erTad, 

valdebuli arian, pativi scen, xeli Seuwyon iZulebiTi da savaldebulo 

Sromis aRmofxvras iseve, rogorc bavSvTa Sromis efeqtian gauqmebas.

ufro metic, 1999 wlis bavSvTa Sromis umZimesi formebis Sesaxeb 

4 Sso-is gaTvlebiT, daaxloebiT 217.7 milioni, msoflios masStabiT, bavSvi 5-dan 17 
wlis asaks Soris, CarTulia bavSvTa SromaSi da amaTgan 126.3 milioni dakavebulia 
bavSvTa Sromis yvelaze mZime formiT (definicia mocemuli qvemoT). azia da wynari 
okeanis regioni gansakuTrebulad gajerebulia am fenomeniT, 122.3 milioni bavSviT 
5-dan 14 wlis asaks Soris, romlebsac aiZuleben Sromas, rac msoflioSi yvelaze 
didi ricxvia; ufro metad SemaSfoTebelia is, rom bavSvebs aiZuleben CaerTon Sro-

mis iseT umZimes formebSi, rogoricaa „trefikingis meSveobiT seqsualuri komerci-

uli eqsploatacia, izolirebuli Sroma, Sida saojaxo Sroma, bavSvTa rekrutireba 
da maTi samxedro konfliqtebSi gamoyeneba, an narkotikebiT vaWroba“ (<http://www.ilo.
org/wcmsp5/groups/public/---asia/---ro-bangkok/documents/publication/wcms_099511.pdf>).
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konvenciis, ratificirebuli 2002 wlis 24 ivniss, 1-li muxliT dgindeba, 

rom yvela saxelmwifom (romlebsac ratificirebuli aqvT [dokumenti]) 

„gadaudebeli efeqtiani RonisZiebis saxiT unda uzrunvelyos bavSvTa 

Sromis umZimesi formebis akrZalva da aRmofxvra“. amasTan, me-3 muxliT 

ganmartebulia „bavSvTa Sromis umZimesi forma“, rac moicavs Semdegs:

_ „monobis yvela forma an monobis msgavsi praqtika, rogoricaa 

bavSvTa gayidva da trefikingi, savalo kabala, patronymuri, iZulebiTi 

an savaldebulo Sroma, SeiaraRebul konfliqtebSi monawileobisaTvis 

bavSvTa iZulebiTi gawvevis CaTvliT;

_ bavSvis gamoyeneba, SeZena an SeTavazeba misi prostituciaSi, por-

nografiis warmoebasa Tu warmodgenebSi CarTvis mizniT;

_ bavSvTa gamoyeneba, SeZena an SeTavazeba maTi ukanono, kerZod, 

saerTaSoriso xelSekrulebebiT gansazRvruli narkotikebis warmoebasa 

da trefikingTan dakavSirebul saqmianobaSi CarTvis mizniT;

_ samuSaos, romelic Tavisi xasiaTiT an Sesrulebis pirobebis 

gamo SeuZlia, miayenos ziani bavSvis janmrTelobas, usafrTxoebasa5 

da morals“.

konvenciis mixedviT, monawile saxelmwifoebis prerogativaa gansaz-

Rvros is saqmianoba, romlebic saSiSad kvalificirdeba, adgilobriv 

damsaqmebelTa da dasaqmebulTa gaerTianebebTan konsultaciis Semdeg, 

saerTaSoriso standartebis gaTvaliswinebiT.

„amdagvari definicia umniSvnelovanesia yoveli qveynisaTvis, radgan 

igia pirveli nabiji imis gasagebad, Tu ra saWiroebs aRmofxvras da 

konkretuli RonisZiebebis dasagegmad. saSiSi samuSao is kategoriaa, ro-

melic mWidrod ukavSirdeba, zogadad, samuSao pirobebis mowesrigebas 

da, mTlianobaSi, muSakTa usafrTxoebisa da janmrTelobis, kerZod ki, 

axalgazrda muSakTa dacvas. bavSvebisaTvis, romlebmac miaRwies samuSao 

srulwlovnebis asaks, samuSaos usafrTxoebasa da janmrTelobasTan da-

kavSirebuli dacvis moxsna SeiZleba iyos gamosavali am kategoriis bavS-

vebis Sromis umZimesi formis [aRmofxvirs] miznisaTvis.“6

5 Tavis mxriv, Sromis saerTaSoriso organizacia ganmartavs, rom „bavSvTa mavne (haz-
ardous) Sroma“ aris imgvari, rom SeuZlia, ziani miayenos bavSvis janmrTelobasa da us-

afrTxoebas, e.i. iseTi, romelmac „saSiS an arajansaR pirobebSi SesaZloa, gamoiwvios 
bavSvis sikvdili, dazianeba da/an avadmyofoba, rogorc arasakmarisi usafrTxoebis, 
janmrTelobis standartebisa da samuSao organizaciis Sedegi“ im SemTxvevebSic ki, 
roca Sesabamisi janmrTelobis problemebi warmoiSoba zrdasrulobis asakis miR-

wevis Semdeg. gamoTvlilia, rom amJamad, daaxloebiT 115 milioni bavSvi, 5-dan 17 
wlamde, muSaobs saSiS pirobebSi (<http://www.ilo.org/ipec/facts/WorstFormsofChildLabour/
Hazardouschildlabour/lang--en/index.htm>).
6 J. Kooijmans, The ILO and its Work Against Child Labour: The Normative Framework and Recent 
Progress, Tilburg Law Review, Vol. 14, (2007-2008), at 38.
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aRniSnulisgan gansxvavebiT, „bavSvTa Sromis umZimesi sxva formebi“ 

ar ganisazRvreba samuSaos pirobebiT, radgan isini sawyisSive, upirobod 

miuRebelia.

dabolos, msgavs debulebebs Seicavs evropuli socialuri qarti-

is gadamuSavebuli varianti, romelic ratificirebulia 2005 wlis 22 
agvistos da romlis mixedviTac monawile saxelmwifoebi kisruloben 

valdebulebas,

_ „rom samuSaoze daSvebis minimalur asakad gansazRvros 15 weli, 

garda im bavSvebisa, romlebsac nebadarTuli aqvT, imuSaon msubuq sa-

muSaoze maTi janmrTelobis, moralisa da ganaTlebis uflebis Selaxvis 

gareSe;

_ `rom saSiS da arajansaR samuSaoebze dasaqmebisaTvis gansazRvron 

18 weli minimalur asakad;

rom pirebi, romlebic savaldebulo ganaTlebis miRebis asakisani 

arian, ar dasaqmdnen iseT samuSaoze, romelic maT waarTmevs ganaTlebis 

miRebis SesaZleblobas;

_ [...]

_ uzrunvelyon bavSvTa fizikuri da moraluri safrTxeebisagan spe-

cialuri dacva, gansakuTrebiT ki, maTi, visTvisac aseTi safrTxe samu-

Sodan momdinareobs“.

sxva Sesabamis xelSekrulebebs Soris, romelTa ganxilva aq ver xe-

rxdeba, sasargebloa aRiniSnos 1950 wlis konvencia pirTa trafikis 

CaxSobisa da sxvaTa prostituciis eqsploataciis Sesaxeb, 1956 wlis 

damatebiTi konvencia monobis, monebiT vaWrobisa da monobis msgavsi  

institutebisa da praqtikis gauqmebis Sesaxeb, 1966 wlis saerTaSoriso 

paqti ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb, 1966 
wlis saerTaSoriso paqti samoqalqo da politikuri uflebebis Sesaxeb.

warmodgenili saerTaSoriso instrumentebis kvalobaze, SeiZleba 

iTqvas, rom bavSvTa Sromis akrZalva saerTaSoriso samarTlis nawilad 

iqca, Tumca „bavSvTa Sroma seriozul problemad rCeba Tanamedrove 

msofliosaTvis, dRes [...] Sso-is statistikis biuros gadamowmebuli mo-

nacemebiT 5-dan 14 wlamde asakis momuSave bavSvTa ricxvi 120 milions 

Seadgens“.7 2001 wels ganxorcielebuli kvleviT es monacemi gadaxalise-

bul da gadaTvlil iqna, rom „5-dan 14 wlamde asakis bavSvTa savaraudo 

211 milionidan, romlebic zogierT ekonimukur saqmianobaSi arian Car-

Tulni, 186 milioni bavSvi dasaqmebulia gasauqmebel samuSaoze, xolo 

15-dan 17 wlamde asakis bavSvTa savaraudo 141 milionidan, romlebic 

ekonomikur saqmianobaSi arian CarTulni, 59 milioni bavSvia dakavebuli 

7 ILO, Child labour. Targeting the intolerable, 1998.
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bavSvTa SromiT“8.

ubralo Tvlis gadavlebiTac Cans, rom Sso-is wevr saxelmwifoTa um-

ravlesobas gadaRebuli aqvs samuSao asakTan dakavSirebuli debulebe-

bi; miuxedavad amisa, bevr maTganSi kanonieri dasaqmebis minimaluri asaki 

konkretul seqtorsa Tu sferozea damokidebuli, radgan „kanonmdebels 

jer ar SemouRia 138-e konvenciis samuSaoze miRebis an dasaqmebis er-

Tiani minimaluri asakis Taobaze debulebebi“9.

zogadad, evropaSi minimaluri asaki meryeobs 14-dan 16 wlamde da 

saSualoa 15, xolo danarCen msoflioSi es Sualedi 12-dan 16 wlamdea 

da saSualo 14-ia maSin, rodesac afrikasa da aziaSi ufro dabali zR-

varia daSvebuli; metic, „minimum 122 qveyanas aqvs kanonmdebloba, ro-

melic krZalavs 14 wlamde asakis bavSTa Sromas, sul mcire, zogierTi 

seqtorisaTvis“.10 msubuq samuSaosTan dakavSirebiT umravlesi monawile 

saxelmwifoebisa awesebs minimalur asaks 12-dan 14 wlamde SualediT, 

Tumca zogierTi maTgani auqmebs SezRudvebs msubuqi samuSaoebisaTvis 

da, magaliTad, libani minimalur asakad 8 wels iTvaliswinebs, Tuki sa-

muSao Tavisi xasiaTiT Sesabamisia im bavSvisTvis, romelmac igi unda 

Seasrulos. im qveynebsac ki, romlebsac ar gaukeTebia Sso-is aRniSnuli 

kovenciebis ratifikacia, aqvs bavSvTa Sromis momwesrigebeli wesebi, 

zogierT SemTxvevaSi, mZime sanqciebiT darRvevisaTvis. problemebi Tavs 

aRsrulebis etapze iCens, radgan kontroli ar aris yovlismomcveli an 

sakmarisad xSiri, xolo qveynis kanonmdebloba Zalian rTuli da bun-

dovania da faqtobrivad, bavSvebi araformalurad arian dasaqmebulebi. 

garda amisa, xSirad, Sromis inspeqtorebi gadatvirTulebi arian11 da mo-

tivaciis naklebobis, dabali xelfasisa da Sromis daufaseblobis gamo 

arasaTanadod asruleben Tavian valdebulebebs.

„damatebiT, inspeqtorebi, xSirad, ganicdian zewolas sxvadasxva or-

ganoebisagan [...], rom ar Caataron bavSvTa Sromis inspeqtireba an ganax-

orcielon sadamsjelo RonisZiebebi“12. 

minimaluri asakis moTxovnis garda, xSirad saxelmwifoebi mSobelTa 

Tanxmobasac iTxoven bavSvTa kanonierad dasasaqmeblad. amisTvis ori 

mizezi arsebobs. pirveli, 1989 wlis bavSvTa uflebebis Sesaxeb konven-

8 ILO, A Future Without Child Labour, 2002. aseve ix. J. Kooijmans, The ILO and its Work Against 
Child Labour: The Normative Framework and Recent Progress,  Tilburg Law Review, Vol. 14, (2007-
2008).
9 ILO, Child labour. Targeting the intolerable, 1998.
10 iqve.
11 `atipiuri magaliTia indonezia, sadac 800-ma inspeqtorma unda gaakontrolos in-
doneziaSi registrirebuli yvela sawarmo (4,000 sawarmoze meti weliwadSi erT in-
speqtorze)~. ILO, Child labour. Targeting the intolerable. Report 86 VI (1), 1998, at 46.
12 G. Tsogas, Labor Regulation in a Global Economy. (New York, 2001), at 91.

m. segesio,  muxli 4



57

ciis me-3 muxlis mixedviT, bavSvis Taobaze gadawyvetilebis miRebisas 

mis saukeTeso interesebs eniWeba gadamwyveti mniSvneloba, xolo mSo-

blebi iTvlebian iseT pirebad, romelTac yvelaze kargad SeuZliaT 

gansazRvron es interesi da imoqmedon Sesabamisad; Tumca, amavdrouli-

ad, simarTlea isic, rom, bavSvi, rogorc mcirewlovani, ar aris samarT-

lebrivad iseTi unaris mqone, rom damoukideblad ganacxados Tanxmoba 

namdvili xelSekrulebis dasadebad da viRacam unda imoqmedos misi sax-

eliT. „miuxedavad amisa, arc bavSvTa uflebaTa Sesaxeb konvenciiT da 

arc Sso-is standartebiT, mxolod mSoblis Tanxoba ar kmara minimaluri 

asakis Sesaxeb wesTa barieris gadasalaxad: am asakamde bavSvi ar SeiZle-

ba muSaobdes maSinac ki, rodesac mSobeli ambobs, rom es misaRebia“13. 

samwuxarod, mSobeli yovelTvis ar gamodis bavSvis saukeTeso intere-

sebidan; yofila SemTxvevebi, rodesac Tavad mSoblebi iyvnen CarTuli 

iseT ukanono saqmianobaSi, rogoricaa bavSvebiT vaWroba an maTi Sro-

maSi iZulebiT CarTva da imisaTvis, rom Tavidan aviciloT amgvari dar-

Rvevebi, aucilebelia rogorc mesame mxridan Carevis SesaZleblobis, ise 

efeqtiani sanqciebis sistemis arseboba.

kidev erTi, odnav gansxvavebuli sakiTxia bavSvis Tanxmoba, radgan 

1999 wlis bavSvTa Sromis yvelaze mZime formebis Sesaxeb konvenciis 

mixedviT, iZulebiTi Sroma yvelaze mZime formaSi Sedis. es delikaturi 

sakiTxia, radgan bavSvs jer ar miuRwevia srulwlovnebamde:

„Sso-is eqspertTa komitetSi daisva sakiTxi: „Tu rodis da ra gare-

moebebSi sTavazobs arasrulwlovani Tavis Tavs „nebayoflobiT“ Sromisa 

Tu servisisaTvis da aris Tu ara aucilebeli mSoblis Tanxmoba da sak-

marisia Tua ara es ukanaskneli“. Sso-is komitetma aseve wamoWra sakiTxi 

imis Taobaze, SeuZlia Tu ara 18 wlis miRwevis Semdeg arasrulwlovans, 

romelic mSoblebis TanxmobiT Cairicxa samxedro ZalebSi, Sewyvitos es 

saqmianoba“14.

im saerTaSoriso instrumentebidan gamomdinare valdebulebebis 

mixedviT, romlebic ratificirebulia saqarTvelos mier, miRebul iqna 

Sromis kodeqsis me-4 muxli, romelic gansazRvravs arasrulwlovnis 

kanonierad dasaqmebis SemTxvevebs.

pirveli debuleba Tavisi xasiaTiT zogadia da adgens, rom arasrul-

wlovani kanonierad SeiZleba, dasaqmdes 16 wlis asakidan.

aseve SesaZlebelia 14-dan 16 wlamde asakis piris kanonieri dasaqme-

ba mSoblis an kanonieri warmomadgenlis TanxmobiT15, Tumca arsebuli 

13 Y. Noguchi, 20 years of the Convention on the Rights of the Child and International Action against 
Child Labour, International Journal of Children’s Rights, Vol. 18, (2010), at 515.
14 iqve.
15 am muxliT, aseve zustdeba, rom bavSvis kanonieri warmomadgenlis Tanxmoba ZalaSi 

m. segesio,  muxli 4



58

saerTaSoriso konsensusis pirobebSi, bavSvis dasaqmeba SesaZlebelia mx-

olod im SemTxvevaSi, Tu es winaaRmdegobaSi ar mova mis interesebTan, 

ar eqneba uaryofiTi zegavlena mis „moralur, fizikur da gonebriv gan-

viTarebaze“ da xels ar SeuSlis mas savaldebulo sabazo (primary and 
basic) ganaTlebis miRebaSi. Semdegi gamonaklisi exeba 14 wlamde asakis 

arasrulwlovnebs, romelTa dasaqmebac SesaZlebelia mxolod sportis, 

xelovnebis, kulturisa da reklamis sferoebSi.

miuxedavad moyvanili msjelobisa, 1999 wlis bavSvTa Sromis yvelaze 

mZime formebis Sesaxeb konvenciis me-3 muxlis mixedviT, arsebobs situa-

ciebi, rodesac arasrulwlovnis dasaqmeba akrZalulia nebismier SemTx-

vevaSi, asakis gauTvaliswineblad; isini CamoTvlilia am muxlis meoTxe 

da mexuTe punqtebSi. pirveli Seicavs saqmianobaTa CamonaTvals, rode-

sac ivaraudeba, rom saxezea „winaaRmdegoba arasrulwlovnis moralur, 

fizikur da gonebriv ganviTarebasTan; kerZod, bavSvis dasaqmeba ar Sei-

Zleba saTamaSo biznesSi, Ramis klubSi, erotikuli da pornografiuli 

da/an farmakologiuri da toqsikuri nivTierebebis damzadeba, trans-

portireba da gayidvis sferoebSi“. ukanaskneli, Tavis mxriv, ukanonod 

aqcevs bavSvis dasaqmebas „mZime, mavne da saSiS“ saqmianobaSi, rac ope 

legis aseve vrceldeba orsul da meZuZur [teqstSi gamoiyeneba ter-

mini nurturing _ rac ufro zogadia da bavSvis movlaSi CarTul dedas 

gulisxmobs, zogadad] dedebze; am debulebis aRsulebisaTvis mTavrobas 

dadgenili aqvs sferoTa nusxa [mTavrobis  2013 wlis #329 dadgenileba 

`specifikuri samuSao reJimis dargebis CamonaTvalis damtkicebis Ses-

axeb~].

miuxedavad ganxiluli wesebisa, romelTa mizania bavSvTa eqsploata-

ciisagan dacva da maTi ganaTlebis uzrunvelyofa, SeerTebuli Statebis 

Sromis departamentis 2012 wlis angariSiT16 realuri situacia kvlav 

problemurad rCeba: 5-dan 14 wlis asakis bavSvTa 29.1 procenti muSaobs, 

7-dan 14 wlamde asakis bavSvTa 31.5 procenti erTmaneTs uTavsebs muSao-

basa da skolaSi swavlas. garda amisa, „miuxedavad imisa, rom mTavrobam 

miiRo da daiwyo 2012-2015 wlebis bavSvTa keTildReobisa da dacvis Ses-

axeb erovnuli gegmis ganxorcieleba [... da] muSaobda saerTaSoriso or-

ganizaciebTan quCaSi bavSvTa cxovrebisa da Sromis dasadgenad [...] sapi-

lote programis implementaciaze, arsebobs xarvezebi aRsrulebisas da 

monacemTa Sekrebisa da ganawilebis kuTxiT, rac abrkolebs politikis 

miznebis miRwevasa da bavSvTa Sromis mZimesi formebis winaaRmdeg pro-

gramebis ganxorcielebas. muxedavad amisa, problemis masStabi ucnobia, 

rCeba da, Sesabamisad, xelaxali gacema saWiro ar aris „msgavsi xasiaTis Semdgomi 
SromiTi urTierTobis[aTvis]“.
16 <http://www.dol.gov/ilab/programs/ocft/2012TDA/Georgia.pdf>.
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bavSvebi saqarTveloSi kvlav CarTulebi arian Sromis umZimes formebSi 

quCebSi iZulebiTi maTxovrobis CaTvliT. isini, aseve  Sromoben saso-

flo fermebSi, rac SeiZleba, moicavdes saSis saqmianobas“17.

kerZod, quCebSi umetesad boSaTa bavSvebi arian, romelTac, angari-

Sis mixedviT, aiZuleben imaTxovron, zogierT SemTxvevaSi, iqurdon  da, 

xSirad, gadaixadon saTamaSo bizneSi dagrovili valebi. isini, rogorc 

wesi, ar dadian skolaSi da, Sedegad, maRalia werakiTxvis ucodinrebis 

raodenobac. aseve, 

„miuxedavad imisa, rom masStabi ucnobia, zogierT gogonas itaceben 

seqsualuri eqsploataciis mizniT“18. 

saqarTveloSi damoukideblobis aRdgenamde, sabWoTa kavSirSi, sax-

lmwifos ganzraxva hqonda aRekveTa bavSvTa Sroma da eqsploatacia, 

1922 wels dasaqmebis minimaluri asaki 16 weli iyo, Tumca gamonakli-

si daiSveboda 14 wlisa da ufro mozrdil bavSvTaTvis, Tuki Sromis 

komisariati da profesiuli kavSirebi gamoTqvamdnen Tanxmobas. 1956 
wels Sromis minimaluri asaki 15 weli iyo adgilobrivi profesiuli ka-

vSirebis komitetebis Tanxmobis SemTxvevaSi, xolo 1974 wels SemoRebul 

iqna axali wesebi, romliTac ganisazRvra 14 wlis asakis bavSvTa samuSao 

pirobebi: saxeldobr, samuSao ar unda yofiliyo janmrTelobisaTvis sa-

SiSi da erT-erT mSobels, bavSvis saswavlo dawesebulebasa da sawarmo-

sTan arsebul profesiul kavSirs erToblivad unda gamoeTqva Tanxmoba 

dasaqmebaze. dabolos, 1988 wels dasaqmebis qveda zRvari ganisazRvra 14 
wlis asakiT.

miuxedavad moyvanili wesebisa, „anekdoturi mtkicebulebebiT bavS-

vTa iZulebiTi Sroma farTod iyo gavrcelebuli [...]; amgvari iZulebiTi 

Sroma, miuxedavad imisa, rom zegavlenas axdenda bavSvebsa da axalgaz-

rda adamianebze, ar Semoifargleboda mxolod am wriT da aseve farTod 

gavrcelebuli iyo sasoflo-sameurneo savaldebulo Sromis saxiT, rom-

lebSic CarTulebi iyvnen studentebi, samrewvelo sferos muSakebi da 

regionis mosaxleoba“19.

Sedegad, unda ganvasxvaoT xelisuflebis organoTa mtkiceba bavSvTa 

Sromis Taobaze imisgan, rac realurad xdeboda; Tumca es aseve saSu-

alebaa mivuTiToT, rom savaldebulo Sromis es formebi sruliad dau-

regulirebeli ar iyo da maT „adgili hqonda  mkacrad kontrolirebul 

saswavlo da arasabazro politikisa da ideologiuri urTierTobebis 

CarCoebSi“20.

17 iqve.
18 iqve.
19 S. Stephenson, Child Labour in the Russian Federation, University of North London, (2002), at 1.
20 iqve, 2.
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sabWoTa kavSiris daSlis Semdeg ruseTis federaciis mier, romelmac 

ratifikacia gaukeTa 1973 wlis minimaluri asakis Sesaxeb da 1999 wlis 

bavSvTa Sromis ukiduresi formebis Sesaxeb konvenciebs, ar Seicvala 

bavSvTa Sromis SemzRudveli kanonmdebloba; dRes SesaZlebelia bavS-

vTa dasaqmeba erT-erTi mSoblis an meurveTa TanxmobiT 16 wlis asaki-

dan, miuxedavad imisa, rom 14 wlisa da Semdgomi asakis pirebi SeiZle-

ba mxolod msubuq samuSaoze dasaqmdnen, romelic saSiSi ar unda iyos 

maTi janmrTelobisaTvis da xels ar unda uSlides maT ganaTlebaSi. 

ufro metic, bavSvebi, romlebsac ar gauvliaT savaldebulo sabaziso 

ganaTlebis etapi, SeiZleba mxolod skolisagan Tavisufal dros as-

rulebdnen samuSaos. miuxedavad amisa, „rodesac Sromis kodeqsi aRi-

arebs da icavs bavSvTa Sromas 15 wlis asakidan, ar arsebobs 15 wlamde 

asakis bavSvTa damcavis Sesabamisi normebi. am bavSvTa dacva ar aris 

gaTvaliswinebuli sxva kanonebiTac. es maT pozicias gaurkvevels xdis 

da maT mowyvladad aqcevs“21.

dedamiwis meore mxares Tu gadavinacvlebT, amerikis SeerTebul 

StatebSi ar aris ratificirebuli minimaluri asakis Sesaxeb 1973 wlis kon-

vencia da es sakiTxebi regulirdeba samarTliani SromiTi standartebis 

Sesaxeb federaluri aqtiT [sSsa], Tumca Statebs SeuZliaT avtonomiu-

rad moawesrigon es sakiTxebi, ra SemTxvevaSiac ufro maRali stand-

arti gamoiyeneba. Sesabamisad, sSsa-Si mocemuli normebi absoluturi 

minimumia bavSvTa Sromis dacvisa. sSsa-is mixedviT, gansxvavebuli stan-

darti moqmedebs soflis meurnebisa da sxva sferoebSi dasaqmebisaTvis.

soflis meurneobis sferoSi bavSvebi, miuxedavad maTi asakisa, Sei-

Zleba, dasaqmdnen nebismier dros mSoblebis an meurveTa TanxmobiT 

nebismier saqmeze kuTvnil an maT mier operirebad fermaSi. 16 wlis 

bavSvebma SeiZleba, Seasrulon nebismieri samuSao, nebismier dros, sas-

kolo saaTebSic ki, maSinac, roca aseTi samuSao Sromis samdivnos mier 

gamocxadebulia saSiSad. am dros 14-dan 16 wlamde bavSvebis dasaqmeba 

SesaZlebelia saskolo saaTebisgan gansxvavebul dros, ara saSiS samuS-

aoze. 12-dan 13 wlis asakis bavSvTa dasaqmeba SesaZlebelia saskolo saa-

Tebisgan gansxvavebul dros mSobelTa werilobiTi TanxmobiT fermaSi, 

sadac sul mcire erTi mSobelia dasaqmebuli. dabolos, 12 wlamde asakis 

bavSvebis dasaqmeba SesaZlebelia, mSoblis TanxobiT, nebismier fermaSi, 

sadac dasaqmebulebi arian federaluri minimaluri saxelfaso debule-

bebisagan gaTavisuflebuli pirebi22.

Tumca arasasoflo-sameurneo daniSnulebis sferosTan dakavSire-

biT, SedarebiT mkacri standartebi gamoiyeneba. zogadi minimaluri 

21 iqve, 17.
22 <http://www.dol.gov/whd/regs/compliance/childlabor102.pdf>.
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kanonieri samuSao asaki arasasoflo samuSaoebisaTvis, romelic Sromis 

samdivnos mier ar aris gamocxadebuli mavned, aris 16 weli. mavne sa-

muSaosTvis es asaki 18 welia. miuxedavad amisa, 14-dan 16 wlamde asakis 

bavSvebi, skolisagan Tavisufal dros SeiZleba dasaqmndnen iseT drosa 

da samuSaoebze, romlebsac Sromis samdivno aRiarebs, rogorc maT gana-

Tlebis miRebis SesaZleblobasa da keTildReobaze zegavlenis armqones; 

ikrZaleba iseTi samuSaoebi, romlebic Riad nebadarTuli ar aris. Tum-

ca aqti ar vrceldeba msaxiob da Semsrulebel bavSvebze; aseve iseT 16 
wlamde ufro mozrdil bavSvebze, romlebis TavianTi mSoblebis mier 

arian dasaqmebulni, Tuki samouSao Sromis samdivos mier mavned ar moix-

senieba; 16 wlamde asakis iseT bavSvebze, romlebic dasaqmebulni arian 

TavianT mSoblebTan, „garda iseTi saqmianobebisa, romlebic ukavSirdeba 

warmoebasa da maRaros an „mavned“ gamocxadebul saqmianobas an momx-

mareblebisaTvis gazeTebis darigebas23.

evropuli kavSiris farglebSi, zemoaRniSnuli saerTaSoriso in-

strumentebis garda, wevr saxelmwifoebze vrceldeba evropuli kavSiris 

„fundamentur uflebaTa qartia“ da gaerTianebis „mSromelTa fundamen-

turi socialuri uflebebis Sesaxeb qartia“; ukanasknelma daamkvidra 

evropuli Sromis samarTlis saxelmZRvanelo principebi da igi miRe-

bulia yvela wevri saxelmwifos deklaraciiT, garda didi britaneTisa.

evropuli kavSiris qartiis 32-e muxlis mixedviT, „bavSvTa dasaqmeba 

akrZalulia. daqiravebul samuSaoze daSvebis minimaluri asaki ar Sei-

Zleba iyos saSualo skolis damTavrebis asakze naklebi“, Tumca gam-

onaklisebi daiSveba ufro xelsayreli wesis sasargeblod, romelsac 

upiratesi Zala gaaCnia. amasTan, am muxlis mixedviT, bavSvebs, romlebic 

daiSvebian samuSaoze:

„unda hqondeT TavianT asakTan Sesaferisi samuSao pirobebi da 

daculebi iyvnen ekonomikuri eqsploataciisagan da nebismieri iseTi sa-

muSaosagan, romelic laxavs maT usafrTxoebas, janmrTelobas an fizi-

kur, gonebriv, moralur an socialur ganviTarebas an xels uSlis maT 

ganaTlebas“.

citirebul debulebasTan srul SesabamisobaSi, gaerTianebis qarti-

is me-20 muxlis mixedviT, 

„axalgazrdebisaTvis ufro xelsayreli wesebis xelyofis gareSe, 

zogierTi msubuqi samuSaos Taobaze daTqmebis gaTvaliwinebiT, minim-

aluri samuSao asaki ar unda iyos saSualo skolis damTavrebis asakze 

naklebi, nebismier SemTxvevaSi, 15 welze naklebi“.

gacilebiT detaluria wesebi 94/33/CE24 direqtivaSi, romelic imeo-

23 <http://www.dol.gov/whd/regs/compliance/childlabor101.pdf>.
24  <http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31994L0033:EN:HTML>.
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rebs imas, rom minimaluri samuSao asaki unda iyos 15 weli, garda msu-

buqi samuSaosi, sadac igi SeiZleba Semcirdes 13 wlamde an, alternati-

ulad, savaldebulo saskolo ganaTlebis miRebis dasrulebis asaki, Tu 

ukanaskneli ufro maRalia. gamonaklisi keTdeba bavSvTaTvis, romlebic 

CarTulni arian kulturul, samsaxiobo, sportul an sareklamo saqmi-

anobaSi, aseve imaTTvis, romlebic „muSaoben samuSao/saswavlo sqemebis 

farglebSi an sawarmoo samuSao gamocdilebis misaRebi sqemebiT. garda 

amisa, direqtiva awesebs damsaqmebelTa zogadi zrunvis valdebulebas, 

romliTac maT unda ganaxorcielon monitoringi da daicvan TavianTi 

dasaqmebuli arasrulwlovnebis janmrTeloba da usafrTxoeba; amasTan, 

dgindeba is samuSaoebic, romlebzedac ar SeiZleba bavSvTa dasaqmeba, 

magaliTad, iseTebi, romlebic moiTxovs imgvar gonebriv da fizikur 

SesaZleblobebs, rac zogadad scildeba bavSvis potencials an uSvebs 

dasaqmebulTa saSiS an mavne nivTierebebTan Sexebas.   

dabolos, Tvlis ra bavSvTa Sromas gansakuTrebulad odiozur mov-

lenad, evropuli kavSiri yuradRebiT udgeba vaWrobis msoflio or-

ganizaciis mier dawesebul SezRudvebs qveynebs Soris diskriminaciis 

akrZalvis Taobaze da iTxovs, rom vaWrobasTan dakavSirebuli RonisZie-

bebi iyos aucilebeli, gonivruli TvalsazrisiT; wesdeba aseve damarw-

munebeli politika, romlis mizania Raribi qveynebis waqezeba efeqtianad 

ebrZolon mocemul fenomens. yovelive es mocemulia e.w. „preferencia-

Ta generalizebul sistemaSi“ (pgs), romlis mixedviTac,

„bevr produqtze ganviTarebadi qveynebidan25 Semcirda importis 

tarifebi, amasTan, moTxovnil iqna akrZalvis daweseba iseT produqte-

bze, romlebic warmoebulia cixeebSi da monuri Sromis Sedegad, prof-

kavSirTa uflebebis mimarT saTanado pativiscemis gamoCena da bavSvTa 

Sromis akrZalva. qveynebi, romlebic warmoadgenen am moTxovnebTan Se-

sabamisobis mtkicebulebebs, miiReben evropuli kavSiris bazrebze daS-

vebis privilegias“26.

pgs-is amJamad moqmedi wesebi mocemulia №978/201227 kanonSi, ro-

melic miRebul iqna 2012 wlis 31 oqtombers da ZalaSi Sevida 2014 wlis 

1 ianvars. garda amisa, bolo ormxriv savaWro SeTanxmebebSi evropulma 

kavSirma Seitana debulebebi, romlebic axalisebs adamianis ZiriTad da 

SromiT uflebebTan dakavSirebul saerTaSoriso standartebis dacvas28. 

msgavsi gps-is RonisZiebebi iqna miRebuli SeerTebuli Statebis mierac.

italias, rogorc evropuli kavSiris wevr qveyanas, ratificirebuli 

25  ILO, Child labour. Targeting the intolerable. Report 86 VI (1), 1998, at 7.
26  iqve.
27  <http://trade.ec.europa.eu/doclib/docs/2012/october/tradoc_150025.pdf>.
28 <http://ec.europa.eu/trade/policy/policy-making/sustainable-development/>.
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aqvs yvela zemoaRniSnuli konvencia da misTvis moqmedebs yvela deb-

uleba. amJamad, bavSvTa SromiTi eqsploatacia akrZalulia №977/1967 
kanoniT da misi Semdgomi cvlilebebiT, romelic moicavs wesebs minim-

aluri samuSao asakis Sesaxeb. upirveles yovlisa, me-2 muxlis mixed-

viT, kanoni ar vrceldeba zogierTi SemTxveviTi xasiaTis an mokleva-

dian samuSaoebze, romlebsac adgili aqvs ojaxSi an saojaxo sawarmoSi. 

amaT garda, zogadad, bavSvebi, romlebic kvlav swavloben savaldebulo 

saskolo doneze, e.i. 16 wlis asakis qvemoT axalgazrdebi, ar SeiZleba 

iyvnen kanonierad dasaqmebulni. gamonaklisi SeiZleba daSvebul iqnes, 

Tuki arsebobs mSobelTa werilobiTi Tanxmoba da kompetenturi adminis-

traciuli organos (direzione provinciale del lavoro) nebarTva, romelic iZleva 

SesaZleblobas kulturuli da sxva msgavsi saqmianobis ganxorcielebaze 

dasaqmebasa Tu sxva amgvar saqmianobaze, rac, Tavis mxriv, zegavlenas 

ar unda axdendes bavSvis ganviTarebaze, usafrTxoebaze, keTildReoba 

da saskolo ganaTlebis miRebis SesaZleblobaze. 14 wlamde asakis bavS-

vebs SeuZliaT, monawileoba miiRon samuSao-saswavlo sqemebSi, romelTa 

daniSnulebaa maTTvis sasargeblo profesiuli informaciis gadacema. 

kanonSi aseve mocemulia CamonaTvali im saqmianobebis, romlebic ar Sei-

Zleba ganxorcieldes arasrulwlovanis mier, garda iseTi SemTxvevebi-

sa, rodesac aseTi qmedeba ganuyofelia saswavlo procesisagan da amaze 

arsebobs direzione provinciale del lavoro-s mier gacemuli nebarTva. ufro 

metic, iSviTi gamonaklisebis garda, arasrulwlovnebi, miuxedavad maTi 

asakisa, ar SeiZleba dasaqmdnen Ramis samuSaoebze. dabolos, dasaqme-

bamde iseve, rogorc periodulad mis Semdegac, bavSvebma unda gaiaron 

fizikuri Semowmeba, raTa dadgindes, Seesabamebian Tu ara isini im samuS-

aoebs, romlebic unda Seasrulon.

marko segesio
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muxli 5. winasaxelSekrulebo urTierToba da informaciis gacvla 

SromiTi xelSekrulebis dadebamde

1. damsaqmebeli uflebamosilia moipovos is informacia kandidatis 

Sesaxeb, romelic esaWiroeba misi dasaqmebis Taobaze gadawyvetilebis 

misaRebad.

2. kandidati valdebulia damsaqmebels acnobos nebismieri garemoe-

bis Sesaxeb, romelmac SeiZleba xeli SeuSalos mas samuSaos SesrulebaSi 

an safrTxe Seuqmnas damsaqmeblis an mesame piris interesebs.

3. damsaqmebels ufleba aqvs Seamowmos kandidatis mier wardgenili 

informaciis siswore.

4. damsaqmeblis mier mopovebuli informacia kandidatis Sesaxeb da 

kandidatis mier wardgenili informacia ar SeiZleba iyos xelmisawvdo-

mi sxva pirTaTvis kandidatis Tanxmobis gareSe, garda kanonmdeblobiT 

gaTvaliswinebuli SemTxvevebisa.

5. kandidats ufleba aqvs gamoiTxovos mis mier wardgenili doku-

mentebi, Tu masTan damsaqmebelma ar dado SromiTi xelSekruleba.

6. damsaqmebeli valdebulia kandidats miawodos informacia:

a) Sesasrulebeli samuSaos Sesaxeb;

b) SromiTi xelSekrulebis formis (werilobiTi an zepiri) da vadis 

(gansazRvruli an ganusazRvreli) Sesaxeb;

g) Sromis pirobebis Sesaxeb;

d) SromiTi urTierTobisas dasaqmebulis uflebrivi mdgomareobis 

Sesaxeb;

e) Sromis anazRaurebis Sesaxeb.

7. kandidatTan winasaxelSekrulebo urTierToba dasrulebulad 

iTvleba mxareTa mier SromiTi xelSekrulebis dadebiT an dasaqmebaze 

uaris Tqmis Sesaxeb SetyobinebiT.

8. damsaqmebeli valdebuli ar aris daasabuTos Tavisi gadawyvetile-

ba dasaqmebaze uaris Tqmis Sesaxeb.

komentari

am muxlSi CamoTvlilia rogorc damsaqmeblis, ise dasaqmebulis mxri-

dan informaciis gamJRavnebis movaleobani, agreTve damatebiTi/damx-

mare uflebebi da valdebulebani. informaciis gacvla aucilebelia 

informirebuli Tanxmobis  (nebis) formirebisaTvis, rac, Tavis mxriv, 

saWiroa nebismieri namdvili xelSekrulebis dasadebad.

dasaqmebis kandidati, me-6 nawilis mixedviT, uflebamosilia misT-

vis im minimaluri pirobebis meore mxarisgan gamJRavnebaze, romelic 
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miscems mas SromiTi xelSekrulebis dasadebad namdvili Tanxmobis 

gamoxatvis saSualebas, kerZod, misi movaleobebi xelSekrulebis mixed-

viT, xelSekrulebis xangrZlivoba, anazRaureba, samuSao pirobebi da 

SromiT urTierTobaSi misi samarTlebrivi statusi.  meore mxriv, 1-li 

nawilis mixedviT, damsaqmebeli uflebamosilia, moipovos informacia 

kandidatis Taobaze, romelic mas „esaWiroeba... dasaqmebis Taobaze 

gadawyvetilebis misaRebad“. am debulebasTan ramdenime problemaa da-

kavSirebuli. yvelaze seriozuli maTgan aris im obieqturi standar-

tis ararseboba, romliTac SeizRudeba damsaqmeblis mier kanonierad 

mosapovebeli informaciis wre am ukanasknelis xasiaTisa da saxis Tval-

sazrisiT; erTaderTi standarti, romelic aq moixsenieba, subieqturia: 

manam, sanam konkretuli informacia iTvleba aucileblad kandidatis 

dasaqmebaze an masze uaris Tqmis Taobaze gadawyvetilebis misaRebad, 

TamaSi keTilsidisieria. qarTveli kanonmdeblisaTvis amgvari arCevani 

rekomendebuli ar aris am nawilSi Semdgom Camoyalibebuli mizezebis 

gamo. kidev erTi uxerxuli debulebaa mocemuli me-3 nawilSi, romelic, 

Zalian lakoniurad, damsaqmebels uflebas aniWebs kandidatis mier 

misTvis gadacemuli informaciis sizustis gadamowmebaze da, amasTan, 

aranairi SezRudva ar wesdeba imasTan dakavSirebiT, Tu visgan SeiZleba 

kanonierad Sesabamisi informaciis miReba dasaqmebis kandidatis Taoba-

ze.1 ufro metad kuriozulia mdgomareoba imis gamo, rom, erTi mxriv, am 

muxlis mixedviT, SesaZlebelia miwodebuli informaciis gadamowmeba da, 

meore mxriv, urTierTobis arc erT mxareze _ da ufro naklebad mesame 

pirebze, romelTac SeiZleba daekiTxos damsaqmebeli _ ar vrceldeba 

WeSmariti2 informaciis miwodebis valdebuleba, garda me-2 nawiliT 

gaTvaliswinebuli debulebisa3.

ra xdeba Sesabamisad, rodesac mxare, romelmac Tanxmoba ganacxada 

iseTi SromiTi xelSekrulebis dadebaze arasaTanado informaciis safuZ-

velze? am muxlSi pasuxi ar aris; miuxedavad amisa, danawesis Sinaarsi-

dan gamomdinare, unda davaskvnaT, rom, Tuki mxare debs xelSekrulebas 

1 warmodgenili ar aris aseve arc Sesabamisi mesame piris mxridan TanamSromlobis 
valdebuleba, romelic iwvevs keTilsindisirebis principis amoqmedebas, roca kan-
didats ar asaqmeben ara Tavisive mizeziT, aramed mesame piris mxridan damsaqmebelT-

an TanamSromlobaze uaris Tqmis gamo.
2 ufro metic, ar arsebobs molaparakebis keTilsindisierad warmarTvis zogadi 
valdebuleba mxareTaTvis individualuri SromiTi xelSekrulebis dasadebad (Sead. 
41-e muxlis me-4 nawils, romelic koleqtiuri xelSekrulebis molaparakebis mxare-

ebs akisrebs aseT movaleobas).
3 romelic moicavs imgvar wonad garemoebebs, romelmac SeiZleba, „xeli SeuSalos 
mas samuSaos SesrulebaSi an safrTxe Seuqmnas damsaqmeblis an mesame piris intere-

sebs.“
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SecdomiT an motyuebiT4 iseTi mniSvnelovani garemoebebis safuZvelze, 

romlebic abrkolebs namdvili nebis formirebas, SecdomaSi myof an mo-

tyuebul mxares unda mieces Sesabamisi xelSekrulebis moSlis ufleba. 

sul mcire, rodesac SecdomaSi myofi an motyuebuli mxare damsaqmebe-

lia, mas unda SeeZlos SromiTi xelSekrulebis Sewyveta 37-e mulis 1-li 

nawilis v) an o) qvepunqtebis safuZvelze, romlebic, Sesabamisad, iZleva 

dasaqmebulis samsaxuridan gaTavisuflebis SesaZleblobas dakavebul 

poziciasTan an Sesasrulebel samuSaosTan profesiuli unar-Cvevebis 

Seusabamobis an [sxva] obieqturi garemoebis gamo, romelic amarTlebs 

xelSekrulebis moSlas5 [Secdomasa da motyuebasTan dakavSirebuli 

sakiTxebi regulirebulia samoqalaqo kodeqsis zogad nawilSi _ garige-

bebi. es debulebebi kombinirdeba winasaxelSekrulebo etapze gulisx-

mierebis darRvevis valdebulebasTan, kodeqsis 316-318 muxlebi].

amas ukavSirdeba me-5 muxlis is problemac, rom masSi ar ganisaz-

Rvreba pasuxismgeblobis sakiTxi. SesaZlebelia Tu ara mxares, romel-

4 motyuebis dros realuri, keTilsindisierebasTan dakavSirebuli problemebi 
ar iqmneba, radgan igi gulisxmobs ganzrax arakeTilsindisierebas an daudevrobas 
mxareebis; meore mxriv, rodesac xelSekruleba ideba SecdomiT, dacul unda iqnes 
balansi im interesebs Soris, romelic gaaCnia, erTi mxriv, mxares, vinc keTilsi-

disierad eyrdnoboda gamovlenili nebis namdvilobas da meore mxriv, mxares, rom-

lis nebis gamovlenac ararsebulad unda CaiTvalos. sxvadasxva samarTlis sistema 
gansxvavebul gadawyvetas gvTavazobs. italiuri samarTlis mixedviT, magaliTad, 
rodesac dasaqmebulis gaTavisufleba mraval SezRudvas eqvemdebareba, arsebiTi 
Secdoma dasaqmebulis pirad kvalifikaciaSi, ramac ganapiroba xelSekrulebis dade-

baze gadawyvetilebis miReba, aZlevs SesaZleblobas SecdomaSi myof mxares moiTxo-

vos xelSekrulebis baTiloba, Tu Secdoma Secnobadi iyo _ da ar iqna Secnobili _ 

meore mxaris mier (ix. VV. AA. [avtorTa koleqtivi], Diritto del lavoro. Il rapporto di lavoro 
subordinato (6th ed.), (Turin, 2005) at 71) . inglisuri samarTali, meore mxriv, ufro mkac-

ria imis mimarT, rom sasamarTlo unda Caerios SecdomiT dadebul xelSekrulebebSi: 
„saerTo samarTalSi zogadi wesia, rom, Tuki erTi mxare cdeba xelSekrulebis pi-
robis SinaarsSi, es cnobilia meore mxarisaTvis, SeTanxmeba mboWavi aRaraa [...]; Tum-

ca, Tuki mxare cdeba faqtSi, romelsac afuZnebda xelSekrulebis dadebis Taobaze 
gadawyvetilebas, magram es faqti, TavisTavad, ar aris saxelSekrulebo piroba, maSin, 
miuxedavad imisa, rom meore mxarem icis pirvelis Secdomis Taobaze, xelSekruleba 
mboWavia“. (J. Cartwright, Unilateral Mistake in the English Courts: Reasserting the Traditional Ap-
proach., Singapore Journal of Legal Studies, (2009), at 227). aseTi SemzRudveli midgomis sa-
kompensaciod, 1996 wlis dasaqmebasTan dakavSirebuli uflebebis Sesaxeb aqtis 98(2)
(a) nawilis mixedviT, dasaqmebulis gaTavisufleba keTilsindisierad _ da, Sesabam-
isad, namdvilad _ CaiTvleba, Tuki „is ukavSirdeba dasaqmebulis SesaZleblobebs an 
kvalifikacias im Sesasrulebel samuSaosTan mimarTebiT, ris gamoc damsaqmebelma 
igi daiqirava“.
5 sapirispiro SemTxvevaSi, problemebi naklebia, radgan 37-e muxlis 1-li nawilis d) 
qvepunqtis mixedviT, dasaqmebuli sakuTari nebiT wyvets xelSekrulebas amis Tao-

baze SetyobinebiT. aseTi Setyobinebis namdvilobis erTaderTi winapirobaa werilo-

biTi formiT, 30 dRiT adre gafrTxilebis gakeTeba (ix. 38-e muxlis me-3 nawili).
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mac ganzrax an gaufrTxileblad SecdomaSi Seiyvana meore mxare Sromi-

Ti xelSekrulebis dasadebad, daekisros pasuxismgebloba _ im zianis 

anazRaureba, romelic hipoTeturad  miadga meore mxares pirvelis mo-

qmedebiT? magaliTad, SeuZlia Tu ara dasaqmebuls, romelmac Tanxmoba 

ganacxada SeTavazebul samuSaoze SromiTi pirobebis Taobaze motyue-

biT damsaqmeblis mxridan, ris Sedegadac man uari ganacxada dasaqmebis 

SesaZleblobaze, mosTxovos damsaqmebels dakarguli SesaZleblobis 

kompensacia6? franguli samarTlis mixedviT, dakarguli Sansis Teoria 

gamoiyeneba im piris sakompensaciod, romelmac ver gamoiyena misTvis sa-

sargeblo movlena an upiratesoba7. analogiurad, italiuri samarTlis 

mixedviT mosarCele uflebamosilia, moiTxovos kompensacia  gaSvebuli 

SesaZleblobis, miuRebeli mogeba an sxvagvari ekonomikuri sargebeli, 

romelic gamowveulia meore mxaris arakeTilsindisieri moqmedebebiT, 

Tuki amgvari moqmedebebis ganuxorcieleblobis SemTxvevaSi, savaraudo 

iyo aRniSnuli upiratesobis miReba8. marTlmsajulebis tradiciuli 

principbis9  gamoyenebas mivyavarT daskvnamde, rom gaSvebuli SesaZle-

blobis saxiT zianis anazRaurebis moTxovna samarTliani unda iyos; 

amdenad, qarTvel kanonmdebels vuwevT rekomendacias, rom ganixilos 

Sesabamis debulebaze warmodgenili samarTlebrivi Sedegis gamomwvevi 

nawilis damatebis SesaZlebloba [zianis saxeobisa da odenobis gansaz-

Rvris normatiuli safuZvlebi mocemulia samoqalaqo kodeqSi].

ufro metic, rogorc ukve aRiniSna, potenciuri damsaqmeblis mier 

hipoTeturad informaciis moTxovnis drois miuxedavad, dasaqmebuli, 

6 `gaSvebuli SesaZleblobis Teoriis Camoyalibeba sakasacio sasamarTlos 1889 
wlis 17 maisis gadawyvetilebas ukavSirdeba, romlis mixedviTac dakmayofilebul 
iqna gaSvebuli SesaZleblobis kompensaciis moTxovna“ (R. C. Ferreira, The Loss of Chance 
in Civil Law Countries: A Comparative and Critical Analysis, Maastricht Journal of European and 
Comparative Law, Vol. 20, Issue 1 (2013), at 59). mogvianebiT am Teoriis gamoyenebam mzardi 
da farTo xasiaTi SeiZina.
7 principi, ZiriTadad, deliqtur da saxelSekrulebo sferoebSi gamoiyeneba, Tumca 
iv kartie (Yves Chartier) aseve aRniSnavs, rom, faqtobrivad, „am principisaTvis ar ar-

sebobs arc Sinaarsobrivi da arc gamoyenebis sferos SezRudvebi“  (iqve).
8 sakiTxis mimzidvelobis miuxedavad, SeuZlebelia, aq mis amomwuraobaze raime imedi 
gvqondes; italiuri samarTlis mixedviT, sakiTxis analizisaTvis ix. S. Mereu, Il danno 
da perdita di chance nel lavoro subordinato, inResponsabilità civile e previdenza, 2011, at 1969 ff. 
SedarebiTsamarTlebrivi kvlevisaTvis ix. Ferreira, me-6 sqolioSi miTiTebuli wyaro. 
aSS-Si arsebuli midgomis analizisaTvis ix. J. L. Pryor, Jeremy, Lost Profi t or Lost Chance: 
Reconsidering the Measure of Recovery for Lost Profi ts in Breach of Contract Actions, Regent Uni-
versity Law Review, Vol. 19, Issue 2 (2006-2007), at 561-580.
9 miTiTeba xdeba, kerZod, pricipze neminem laedere, romelic aRiarebulia laibni-

cisa da sxvaTa mier, rogorc adamianTa moqmedebis standartze. ix. F. Parisi, Alterum 
Non Laedere: An Intellectual History of Civil Liability, American Journal of Jurisprudence, Vol. 39, 
(1994), at 317-352.
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aseve valdebulia, gauziaros informacia mas im nebismieri garemoebis 

Taobaze, „romelmac SeiZleba, xeli SeuSalos am ukanasknels samuSaos 

SesrulebaSi an safrTxe Seuqmnas damsaqmeblis an mesame piris intere-

sebs.“ kidev erTxel am muxliT ar aris gaTvaliswinebuli obieqturi 

standarti, Tu ra tipis informacia CaiTvleba savaldebulod gazi-

areblad, Sesabamisad: imis gansazRvra, Tu romeli garemoeba SeiZleba 

dakvalificirdes SromiTi xelSekrulebiT nakisri funqciebis gansax-

orcielebisaTvis xelSemSlelad, umeteswilad, rTuli ar aris; amav-

droulad, meore mxriv, sakmaod rTulia im garemoebaTa identificireba, 

romlebmac SeiZleba, „safrTxe Seuqmnas... mesame piris interesebs“, gansa-

kuTrebiT, maSin, rodesac araferi miuTiTebs winaswar im pirTa wreze an 

interesTa xasiaTze, romelTa gaTvaliswinebac unda moxdes [aqac saqme-

Si samoqalaqo kodeqsis mesame pirTa sasargeblod dadebuli xelSek-

rulebebis Tobaze normebia mosaSveliebeli]. romel pirTa wres exeba es 

debuleba, yvelas, vinc xelSekrulebas debs damsaqmebelTa Tu alter-

natiulad yvelas, visTanac samuSaos Sesrulebisas dasaqmebuls Sexeba 

eqneba, Tu ufro farTo sazogadoebas? damatebiT, gansaxilveli nawili 

ar exeba pasuxismgeblobis problemas: warmoeSoba Tu ara damsaqmebels 

moTxovnis ufleba dasaqmebulis Sesrulebaze zegavlenis mqone infor-

maciis gaumJRavneblobis SemTxvevaSi damdgar zianTan mimarTebiT? ro-

gorc aRiniSna10, marTlmsajulebis tradiciuli principebis gamoyenebas 

dadebiTi pasuxisaken mivyavarT. miuxedavad amisa, problemis gadawyveta 

SesaZlebelia ufro ioladac, keTilsindisierebis zogadi principis gam-

oyenebiT11 da misi gavrcelebiT mTlianad am nawilze. amgvari gadawyveta 

10 iqve.
11 miTiTeba keTdeba e.w. culpa in contrahendo-s doqtrinaze, romelic SemuSavda XIX sau-

kuneSi germaneli mecnieris rudof fon ieringis mier, Tumca Teoriis fesvebi Zveli 
romis samarTlidan modis. ix. S. A. Mirmina, A Comparative Survey of Culpa in Contrahendo, 
Focusing on its Origins in Roman, German, and French Law as well as its Application in American 
Law, Connecticut Journal of International Law, vol. 8, (1992-1993), at 79. italiuri samarTlis 
mixedviT _ samoqalaqo kodeqsi 1337-e muxliT _ TiToeuli mxare valdebulia, imo-

qmedos keTilsindisierad (`le parti, nello svolgimento delle trattative e nella formazione del 
contratto, devono comportarsi secondo buona fede~). garda amisa, Semdgomi muxlis mixedviT, 
mxare, romelmac icoda an unda scodnoda xelSekrulebis saciloobis Taobaze da ar 
acnoba meore mxares amis Sesaxeb, pasuxismgebelia damdgar zianze. orive debuleba 
erTmaneTisagan damoukideblia, rac imas gulisxmobs, rom mxare pasuxismgebelia ma-
Sinac, Tuki arRvevs 1337-e muxls. Tavdapirvelad, es muxli icavda mxolod im mxares, 
romelsac usamarTlod uTxres xelSekrulebis dadebaze uari, rodesac meore mx-
are Tavisi moqmedebiT iZleoda mizezs im varaudisas, rom xelSekruleba daideboda 
(am principis SromiTi xelSekrulebis mimarT gamoyenebisaTvis ix. Cassazione, sezione 
lavoro, 25 gennaio 2012, no. 1051). Tumca mogvianebiT, sasamarTloebma gaafarTova im 
saqmeTa wre, romelebzedac gavrceldeboda igi. saqmeze Cassazione, sezione I, 29 settem-
bre 2005, no. 19024, sakasacio sasamarTlom daadgina, rom SemTxvevebi, romlebzedac 
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iZleva detalizebuli da moqnili gamosavlis miRebis SesaZleblobas, 

rom aRar vaxsenoT sxva ufro efeqtiani saSualeba; am gziT, mosamar-

Tle SeZlebs individualuri gadawyvetileba miiRos yovel calkeul 

SemTxvevaze, riTac xazi gaesmeba TiToeuli SemTxvevis specifikurobas 

im mizniT, rom miRweul iqnes Tvisebrivad samarTliani Sedegi. ufro 

metic, am gamosavalis kidev erTi upiratesoba imaSia, rom keTilsindis-

ierebis zogadi principis moqmedebiT dauyovnebliv sanqcirebuli iqneba 

nebismieri aramarTlzomieri qceva damatebiTi specialuri, ad-hoc deb-

ulebebis  gareSe.

rogorc zemoT ukve aRiniSna am komentarSi, yvelaze metad probl-

emuri me-5 muxlSi is nawilia, romlis mixedviTac damsaqmebels, Sromi-

Ti xelSekrulebis dadebamde, ufleba aqvs, moipovos nebismieri saWiro 

informacia, rasTan kavSirSic dasaqmebuls ara aqvs aranairi dacvis 

berketi, garda damsaqmeblis valdebulebisa, rom ar gaasajarovos in-

formacia, romelic dasaqmebulis nebis gareSe moipova (me-4 nawili)  da 

dokumentebis ukan gamoTxovis ufleba, Tuki SromiTi xelSekruleba 

ar ideba (me-5 nawili). dacvis es saSualebebi mxolod minimumia da am 

unda gavrcelebuliyo 1337-e muxli ar Semoifargleboda molaparakebebis usafuZv-

lod Sewyvetis SemadgenlobiT; nacvlad amisa, am wess Generalklausel-is xasiaTi hqonda, 
romlis Sinaarsi amomwuravad ganusazRvreli iyo, Tumca namdvilad moicavda meore 
mxarisadmi gulisximierebisa da gulaxdilobis movaleobas, e.i. yvela im informa-

ciis gaziarebis valdebulebas, romelic cnobili iyo an unda yofiliyo cnobili 
Cveulebrivi gulisxmierebiT moqmedi mxarisaTvis da romelsac mniSvneloba gaaCnda 
xelSekrulebis dadebisaTvis (“l’ambito di rilevanza della regola posta dall’art. 1337 c.c. va ben 
oltre l’ipotesi della rottura ingiustifi cata delle trattative e assume il valore di una clausola generale, il 
cui contenuto non può essere predeterminato in maniera precisa, ma certamente implica un dovere di 
trattare in modo leale i soggetti con i quali si viene in contatto, astenendosi da comportamenti malizio-
si o anche solo reticenti e fornendo alla controparte ogni dato rilevante, conosciuto o anche solo con-
oscibile con l’ordinaria diligenza, ai fi ni della stipulazione del contratto~). italiuri samarTlis 
srulyofili analizisaTvis ix. F. Forte, M. S. Forte, Regole di correttezza e buona fede durante 
le trattative: natura della responsabilità precontrattuale, Corriere Giuridico, vol. 11, (2013). Culpa in 
contrahendo-s doqtrina arsebobs germanul da frangul samarTalSic, Tumca konkre-

tul sakiTxTa gadawyvetis gzebi gansxvavebulia; mimoxilvisaTvis ix. S. A. Mirmina, 
dasax. naSromi. „keTilsindiserebis principisa da samarTliani molaparakebis“ (good 
faith and fair dealing) Sesaxeb miTiTeba keTdeba „saerTo saxelmZRvanelo principTa 
proeqtSic“ (Draft Common Frame of Reference), ganmeorebadi da mniSvnelovani ideaa 
is, rom arsebobs mxareTa mxridan keTilsindiserad da samarTlianad molaparakebis 
warmarTvis molodini, magaliTad, monawile mxare movalea, molaparakebis procesSi 
imoqmedos keTilsindisierad da samarTlianad da pasuxismgebelia im zianze, ro-

melic gamowveulia am valdebulebis darRveviT“  (evropul samoqalaqo kodeqsze 
momuSave Semswavleli jgufi _ Study Group on a European Civil Code da evropuli gaer-

Tianebis kerZo samarTlis kvleviTi jgufi _ Research Group on EC Private Law, Draft 
Common Frame of Reference, at 85-86, xelmisawvdomia internet saitze <http://ec.europa.eu/
justice/policies/civil/docs/dcfr_outline_edition_en.pdf>).
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konteqstSi, metwilad, araadekvaturi; ufro metic, damsaqmeblis mier 

mosaTxovi informaciis saxis SeuzRudaoba _ erTaderTi limitiT, rom 

informacia saWiro unda iyos „dasaqmebis Taobaze gadawyvetilebis mis-

aRebad“ _ im faqtTan erTad, rom, me-8 nawilis mixedviT, damsaqmebels ar 

moeTxoveba dasaqmebaze uaris dasabuTeba, mocemuli debulebis boro-

tad gamoyenebis SesaZleblobas iZleva, rodesac damsaqmebels diskrimi-

naciis mizani amoZravebs, miuxedavad Sromis kodeqsis me-2 muxlis me-3 
nawilSi Camoyalibebuli akrZalvisa. magaliTad, valdebulia Tu ara 

piri, romelsac samedicino problema gaaCnia, romelic zegavlenas ar 

axdens Sesabamisi funqciebis ganxorcielebaze, gaamJRavnos es informa-

cia? da Tuki gonivruli gansjis Sedegad, mosalodnelia, rom mas avad-

myofobis gamo meti gamosasvleli dReebi dasWirdeba, Seicvleba Tu ara 

pasuxi? 

vgoneb, am sakiTxTan dakavSirebiT mniSvnelovania imis aqcentireba, 

rom piradi cxovrebis xelSeuxeblobis ufleba saxezea mravali qveynis 

kanonmdeblobiT12 saqarTvelos CaTvliT13 da es aRiarebulia zog saer-

TaSoriso instrumentis mixedviTac, magaliTad, rogoricaa adamianis 

uflebaTa sayovelTao deklaraciis me-12 muxliT; am debulebis mixed-

viT, „aravin SeiZleba daeqvemdebaros pirad, ojaxur cxovrebaSi TviT-

nebur Carevas an SeWras sacxovrebel saxlSi an pativisa da Rirsebis 

Selaxvas. yvelas aqvs ufleba, kanoniT daicvas Tavi amgvari Carevisa da 

SeWrisagan“.  ar SeiZleba TviTneburi Careva; aseve, evropuli kavSiris 

funqcionirebis Sesaxeb SeTanxmebis me-16 muxlis 1-l punqtSi ufro naT-

lad Camoyalibebulia, rom „yvelas aqvs ufleba Tavisi piradi monace-

mebis dacvaze“. am debulebebTan erTad miRebul iqna monacemTa dacvis 

Sesaxeb 95/46/EC14 direqtiva, romliTac ganisazRvra, rom

„monacemTa damuSavebis sistema Seqmnilia adamianTa samsaxurisaT-

vis [da] ... igi pativs unda scmdes [yvela fizikuri piris] fundamen-

tur uflebebsa da Tavisuflebebs, saxeldobr, pirad cxovrebaSi Cau-

12 zogjer piradi cxovrebis xelSeuxebloba mocemulia konstituciaSi rogorc es, 
magaliTad, braziliisa da xorvatiis SemTxvevaSia. am sakiTxis detaluri mimoxilvi-

saTvisa da evropuli da amerikuli sistemebis ganxvavebulobis warmosaCenad ix. R. 
Funta, EU-USA Privacy Protection Legislation and the Swift Bank Data Transfer Regulation: A Short 
Look, Masaryk University Journal of Law and Technology, vol. 5, (2011), at 23 ff. and D. Banisar, 
S. Davies, Global Trends in Privacy Protection: An International Survey of Privacy, Data Protection, 
and Surveillance Laws and Developments, Journal Of Computer & Information Law, vol. 18, (1999-
2000), at 1 ff.
13  ix. saqarTvelos 2011 wlis 28 dkembris kanoni personaluri monacemebis dacvis 
Sesaxeb.
14  Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the 
protection of individuals with regard to the processing of personal data and on the free movement of 
such data.
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revlobas da xels unda uwyobdes ekonomikur da socialur progress, 

vaWrobis gafarToebas da individTa keTildReobas15 da monacemTa nebi-

smieri damuSaveba unda xdebodes keTisindisierad im pirebTan mimarTe-

biT, romlebsac igi exeba, gansakuTrebiT ki, monacemebi unda iyos ad-

ekvaturi, Sesabamisi da ar unda aWarbebdes im miznobriobas, risTvisac 

isini muSavdeba“16.

miuxedavad amisa, direqtiva ar exeba SromiTi urTierTobis konte-

qstSi specialurad monacemTa dacvis sakiTxs, garda mgrZnobiare mona-

cemTa damuSavebisa17, romelic me-8 muxlis me-2 punqtis mixedviT, dasaS-

vebia imdenad, ramdenadac „es aucilebelia makontroleblis mier Tavis 

valdebulebebis Sesrulebisa da specifikuri uflebebis realizaciisaT-

vis [...] im masStabiT, rac daSvebulia erovnuli kanonmdeblobis mixed-

viT, romelic awesebs adekvatur dacvis saSualebebs“. es iyo 29-e muxlis 

samuSao jgufi (Article 29 Working Party), romelic Sedgeboda eqpertebisa-

gan18, romelmac Seiswavla am konteqstSi arsebuli saerTo problemebi; 

misi analizis Sedegi gamoqveynda 2001 wlis dokumentSi19, sadac gansa-

kuTrebuli yuradReba daeTmo Tanxmobis mniSvnelobas, rogorc samarT-

lebriv safuZvels monacemTa damuSavebisaTvis: gansakuTrebiT,

„samuSao jgufma daakvna, rom  damsaqmebelsa [...] da dasaqmebuls [...] 

Soris ekonomikuri balansi xSirad warmoSobda eWvs imis Taobaze, gace-

muli iyo Tu ara Tavisufali Tanxmoba. sifrTxiliT unda Sefasebuliyo 

is viTareba, romelSic gaica Tanxmoba am ukanasknelis namdvilobis dasa-

dgenad20.

evrosabWosTan (Council of Europe) mimarTebiT, meore mxriv, dasaqmebas-

Tan dakavSirebuli monacemTa mopovebis sakiTxebs exeba 1989 wlis reko-

mendacia21, romelic amJamad ganaxlebulia. rekomendaciis me-4 muxlis 

15  95/46/EC direqtivis preambulis me-2 punqti.
16  95/46/EC direqtivis preambulis 28-e punqti.
17  romelic gansazRvrulia me-8 muxlis 1-l punqtSi, rogorc „piradi monacemebi; maT 
saaSkaraoze gamoaqvT rasobrivi an eTnikuri warmoSoba, politikuri Sexedulebebi, 
religiuri an filosofiuri mrwamsi, profkavSirebis wevroba da [...] exeba janmrT-

elobas an seqsualur cxovrebas“.
18  saxeldobr, zedamxedveli organos an evropuli kavSiris wevri qveynis organos 
uflebamosili erTi warmomadgeneli, evropuli kavSiris mier dafuZnebuli orga-

nos an organoebis erTi warmomadgeneli, evropuli komisiis erTi warmomadgeneli.
19  Article 29 Working Party, Opinion 8/2001 on the processing of personal data in the employment 
context, WP 48, Brussels, 13 September 2001.
20  European Union Agency for Fundamental Rights, Handbook on European data protection law, 
p. 180, xelmisawvdomia: <http://www.echr.coe.int/Documents/Handbook_data_protection_ENG.
pdf>.
21  Council of Europe, Committee of Ministers, Recommendation Rec(89)2 to Member States on the 
protection of personal data used for employment purposes, 18 January 1989.
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4.3 punqtis mixedviT, dasaqmebis fazaSi dadgenilia, rom

„mogrovebuli monacemebi ar unda iyos imaze farTo speqtris, rac 

aucilebelia kandidatis Sesabamisobisa da karieruli potencialis 

Sesafaseblad. [ufro metic], piradi monacemebis mopoveba unda moxdes 

mxolod Sesabamisi individisagan. adgilobrivi samarTlis moTxovnaTa 

gaTvaliswinebiT, individisagan gansxvavebuli wyaroebi SesaZloa, gamoy-

enebul iqnes am piris TanxmobiT an gamoyenebis SesaZleblobis Taobaze 

misi winaswari informirebiT“22.

msgavsi debulebebia mocemuli Sromis saerTaSoriso organizaciis 

dasaqmebulTa piradi monacemebis dacvis Sesaxeb praqtikis kodeqsSi23, 

romelSic naTqvamia, rom „piradi monacemebis Segroveba unda [...] aRiqme-

bodes gamonaklisad, romelsac dasabuTeba esaWiroeba24.

personalur monacemTa dacvis Sesaxeb saqarTvelos kanoni ar Sei-

cavs specialur debulebebs SromiT urTierTobasTan dakavSirebiT, 

Tumca erT-erTi ZiriTadi principi mocemulia me-4 muxlSi: „monace-

mebi SeiZleba damuSavdes mxolod im moculobiT, romelic aucilebe-

lia Sesabamisi kanonieri miznis misaRwevad“. me-5 muxlis 1-li punqtis 

b) qvepunqtis mixedviT, personaluri monacemebis damuSaveba dasaSve-

bia,  Tu „[es] gaTvaliswinebulia kanoniT“, rac, am konkretul SemTx-

vevaSi, saxezea. meore mxriv, bundovania, SeuZlia Tu ara damsaqmebels 

e.w. specialuri kategoriis informaciis damuSaveba, radgan, miuxedavad 

22 cvlilebebisTvis ix. Consultative Committee to Convention 108, Study on Recommendation 
No. R (89) 2 on the protection of personal data used for employment purposes and to suggest propos-
als for the revision of the above-mentioned Recommendation, 9 September 2011. dasaqmebis pro-

ceduruli miznebisTvis monacemTa Segrovebis Sesaxeb wesebi amJamad ukve moicavs 
iseT „wyaroebs, rogoricaa konsultaciebi an profesiuli urTierTobisaTvis Se-
qmnili socialuri qselebi, [romlebic SesaZloa], rom mxolod gamoyenebul iqnes 
dasaqmebulis TanxmobiT an aseTi SesaZleblobis Setyobinebis Semdeg. [ufro metic, 
Sesabamis pirze saidumlod, saZiebo sistemebSi mopovebuli monacemebis gamoyenebiT 
profailis (dosies) Seqmna principulad ikrZaleba. [dabolos], damsaqmebeli ar 
aris uflebamosili, arwmunos Sesabamisi piri, rom am ukanasknelma misces mas wvdoma 
mesame pirTa xelSi arsebul eleqtronul samedicino cnobebze“ (ix. me-5 muxlis me-3 
paragrafi).
23 International Labour Offi ce, Protection of workers’ personal data. An ILO code of practice. Geneva, 
1997.
24 ufro zustad, „kodeqsiT [...] izRudeba iseT monacemTa damuSaveba, romle-

bic pirdapir ukavSirdeba dasaqmebas. ubralod is faqti, rom ganixileba SromiTi 
xelSekrulebis dadeba an aseTi xelSekruleba dadebulia, ar aRWuravs damsaqmebels 
uflebiT, Seagrovos misTvis saintereso informacia. piradi monacemebis Segroveba, 
sapirispirod, unda iqnes aRqmuli gamonaklisad, romelic dasabuTebas saWiroebs. 
dasaqmebulis valdebuleba ar aris, gaarkvios Tu ratom esaWiroeba damsaqmebels 
konkretuli informacia an ganumartos miwodebaze uari, piriqiT, damsaqmeblis val-

debulebaa miuTiTos is mizezebi, ris gamoc misTvis aucilebelia piradi informa-

cia“.

m. segesio,  muxli 5



73

zogadi akrZalvisa, me-6 muxlis me-2 punqtis g) qvepunqtiT, es dasaSve-

bia, rodesac „aucilebelia SromiTi valdebulebebis SesrulebisaTvis 

an monacemTa dammuSaveblis uflebaTa realizaciisaTvis“. Cemi azriT, 

evrosabWos mier 1989 wlis rekomendaciaSi mocmeuli midgoma yvelaze 

efeqtiania25 imiT, rom igi kargad abalansebs damsaqmeblisa da dasaqmebu-

lis urTierTsapirispiro interesebs. garda amisa, radganac igi moicavs 

damsaqmeblis mier informaciis damuSavebasTan dakavSirebuli realuri 

Zalauflebis Sefasebis obieqtur kriteriums, iZleva gadawyvetilebis 

ex-post  sasamarTlo wesiT ganxilvis SesaZleblobas. amis gamo, mimaCnia, 

rom igi unda iqnes gadmoRebuli qarTul kanonmdeblobaSi da, amdenad, 

Secvalos me-5 muxlis 1-li da me-3 nawilebi.

marko segesio

neapolis meore universitetis SedarebiTi samarTlisa da 

integraciuli procesebisa da SedarebiTi samarTlis doqtoranti

25 italielma kanonmdebelma airCia metad garTulebuli midgoma, romelic ara marto 
ukrZalavs damsaqmeblebs imgvari informaciis Segrovebas, rac aucilebeli ar aris 
kandidatis Sesabamisobis dasadgenad, aramed aseve mijnavs Cveulebriv mgrZnobiare 
da samarTalwarmoebasTan dakavSirebul monacemebs, aseve moiTxovs mgrZnobiare mo-

nacemTa damuSvebisaTvis Garante per la protezione dei dati personali (italiis monacemTa 
dacvis samsaxuris) nebarTvas, ix. VV. AA. [avtorTa koleqtivi], Diritto del lavoro. Il rap-
porto di lavoro subordinato, (Turin, 2013), at 213 ff. and A. Sitzia, E. Barraco, Protection of Privacy in 
Labor Relations: The Italian Case Within the European Dimension, Comparative Labor Law & Policy 
Journal, vol. 31, (2009-2010), at 705 ff.
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muxli 6. SromiTi xelSekrulebis dadeba

1. SromiTi xelSekruleba ideba werilobiTi an zepiri formiT, 

gansazRvruli an ganusazRvreli vadiT.

11. SromiTi xelSekruleba ideba aucileblad werilobiTi formiT, 

Tu SromiTi urTierToba 3 Tveze met xans grZeldeba.

12. garda im SemTxvevisa, rodesac SromiTi xelSekrulebis vadaa 1 
weli an meti, SromiTi xelSekruleba gansazRvruli vadiT ideba mxolod 

maSin, roca:

a) Sesasrulebelia konkretuli moculobis samuSao;

b) Sesasrulebelia sezonuri samuSao;

g) samuSaos moculoba droebiT izrdeba;

d) xdeba SromiTi urTierTobis SeCerebis safuZvliT samuSaoze 

droebiT armyofi dasaqmebulis Canacvleba;

e) arsebobs sxva obieqturi garemoeba, romelic amarTlebs xelSek-

rulebis gansazRvruli vadiT dadebas.

13. Tu SromiTi xelSekruleba dadebulia 30 Tveze meti vadiT, an 

Tu SromiTi urTierToba grZeldeba vadiani SromiTi xelSekrulebebis 

orjer an metjer mimdevrobiT dadebis Sedegad da misi xangrZlivoba 

aRemateba 30 Tves, CaiTvleba, rom dadebulia uvado SromiTi xelSek-

ruleba. vadiani SromiTi xelSekrulebebi mimdevrobiT dadebulad CaiT-

vleba, Tu arsebuli SromiTi xelSekruleba gagrZelda misi vadis gas-

vlisTanave an momdevno vadiani SromiTi xelSekruleba daido pirveli 

xelSekrulebis vadis gasvlidan 60 dRis ganmavlobaSi.

14. vadiani SromiTi xelSekrulebis dadebaze am muxliT dawesebu-

li SezRudvebi ar vrceldeba „mewarmeTa Sesaxeb“ saqarTvelos kanonis 

me-2 muxlis pirveli punqtiT gaTvaliswinebul mewarme subieqtze, Tu 

misi saxelmwifo registraciidan ar gasula 48 Tve (damwyebi sawarmo) 

da igi akmayofilebs saqarTvelos mTavrobis mier gansazRvrul damate-

biT pirobebs (aseTi pirobebis dadgenis SemTxvevaSi), im pirobiT, rom am 

punqtis miznebisTvis vadiani SromiTi xelSekrulebis xangrZlivoba ar 

SeiZleba iyos 3 Tveze naklebi.

15. am muxlis 14 punqtis moqmedeba ar vrceldeba mewarme subieqtze, 

romelic Seqmnilia reorganizaciis Sedegad, sxva mewarme subieqtis aq-

tivebis sakuTrebaSi an sargeblobaSi gadacemis an TvalTmaqcuri ga-

rigebis safuZvelze.

16. garda am muxlis 12 punqtis „a“-„e“ qvepunqtebiT gaTvaliswinebuli 

SemTxvevebisa, Tu SromiTi urTierToba dawyebulia am muxlis 14 pun-

qtiT gansazRvrul 48-Tvian periodSi, am vadis amowurvis Semdeg CaiTv-

leba, rom dadebulia uvado SromiTi xelSekruleba.
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2. werilobiTi SromiTi xelSekruleba ideba mxareTaTvis gasageb 

enaze. werilobiTi SromiTi xelSekruleba SeiZleba daidos ramdenime 

enaze. Tu werilobiTi SromiTi xelSekruleba ramdenime enazea dadebu-

li, igi unda Seicavdes daTqmas imis Taobaze, Tu romel enaze dadebul 

xelSekrulebas eniWeba upiratesoba xelSekrulebebis debulebebs Soris 

gansxvavebis SemTxvevaSi.

3. piris gancxadeba da mis safuZvelze damsaqmeblis mier gamocemuli 

dokumenti, romliTac dasturdeba damsaqmeblis neba piris samuSaoze 

miRebis Taobaze, uTanabrdeba SromiTi xelSekrulebis dadebas.

4. damsaqmebeli valdebulia dasaqmebulis moTxovnis SemTxvevaSi 

gasces cnoba dasaqmebis Sesaxeb, romelic moicavs monacemebs Sesrule-

buli samuSaos, Sromis anazRaurebis, SromiTi xelSekrulebis xangrZli-

vobis Taobaze.

5. SromiTi xelSekrulebiT SeiZleba ganisazRvros, rom Sromis Sina-

ganawesi xelSekrulebis nawilia. am SemTxvevaSi damsaqmebeli valdebu-

lia pirs SromiTi xelSekrulebis dadebamde gaacnos Sromis Sinaganawesi 

(aseTis arsebobis SemTxvevaSi), xolo Semdgom _ masSi Setanili nebism-

ieri cvlileba.

6. Tu dasaqmebulTan dadebulia ramdenime SromiTi xelSekrule-

ba, romlebic mxolod avsebs da mTlianad ar cvlis erTmaneTs, yvela 

xelSekruleba inarCunebs Zalas da ganixileba, rogorc erTi SromiTi 

xelSekruleba.

7. wina SromiTi xelSekruleba Zalas inarCunebs imdenad, ramdenadac 

misi debulebebi Secvlili ar aris Semdgomi xelSekrulebiT.

8. dasaqmebulTan erTsa da imave pirobaze dadebuli ramdenime 

SromiTi xelSekrulebis arsebobis SemTxvevaSi upiratesoba eniWeba bo-

los dadebul xelSekrulebas.

9. SromiTi xelSekrulebis arsebiTi pirobebia:

a) muSaobis dawyebis TariRi da SromiTi urTierTobis xangrZlivoba;

b) samuSao dro da dasvenebis dro;

g) samuSao adgili;

d) Tanamdeboba da Sesasrulebeli samuSaos saxe;

e) Sromis anazRaurebis odenoba da gadaxdis wesi;

v) zeganakveTuri samuSaos anazRaurebis wesi;

z) anazRaurebadi da anazRaurebis gareSe Svebulebebis xangrZlivoba 

da Svebulebis micemis wesi.

10. baTilia individualuri SromiTi xelSekrulebis an am muxlis 

me-3 punqtiT gaTvaliswinebuli dokumentis is piroba, romelic ewinaaR-

mdegeba am kanons an imave dasaqmebulTan dadebul koleqtiur xelSek-

rulebas, garda im SemTxvevisa, roca individualuri SromiTi xelSek-
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ruleba aumjobesebs dasaqmebulis mdgomareobas.

(me-6 muxlis 11-13 punqtebis moqmedeba vrceldeba am kanonis (12.06.2013, 
№729) amoqmedebis Semdeg dadebul individualur SromiT xelSekrule-

baze an/da koleqtiur xelSekrulebaze. me-6 muxlis 13 punqtis piro-

bebis miuxedavad, vadiani SromiTi xelSekrulebis safuZvelze momuSave 

dasaqmebulTan, romlis SromiTi urTierTobebi erTsa da imave damsaqme-

belTan grZeldeba 5 wlis an meti xnis ganmavlobaSi, uvado SromiTi 

xelSekruleba me-6 muxlis 13 punqtis Sesabamisad dadebulad CaiTvleba 

am kanonis (12.06.2013, №729) amoqmedebidan 1 wlis Semdeg, xolo Tu ase-

Tive dasaqmebulis SromiTi urTierTobebi erTsa da imave damsaqmebelT-

an grZeldeba 5 welze naklebi xnis ganmavlobaSi, masTan uvado SromiTi 

xelSekruleba me-6 muxlis 13 punqtis Sesabamisad dadebulad CaiTvleba 

am kanonis (12.06.2013, №729) amoqmedebidan 2 wlis Semdeg) (saqarTvelos 

2013 wlis 12 ivnisis organuli kanoni №729).

komentari

1. SromiTi SeTanxmebis saxelSekrulebo xasiaTi                    
(Contractual Nature of Labour Agreement)

zogadad, SromiTi xelSekruleba ideba werilobiT an zepirad or mx-

ares, kerZod, damsaqmebelsa da dasaqmebuls Soris. damsaqmebeli Sromi-

Ti xelSekrulebis SemTavazebelia, xolo dasaqmebuli _ adresati; orive 

mxares urTierTsapirispiro uflebebi da movaleobebi aqvT. SromiTi 

xelSekrulebis dadebis Semdeg warmoiSoba axali SromiTi urTierToba; 

gospelisa da palmeris mier igi ganisazRvreba rogorc „ekonomikuri, 

socialuri da politikuri [movlena], romlis farglebSic dasaqmebule-

bi Sromoben fizikurad da gonebrivad damsaqmebelTa mxridan anazRau-

rebis sanacvlod.“1

Sesabamisad, SromiT urTierTobas saxelSkrulebo xasiaTi aqvs, 

radgan igi momdinareobs SromiTi xelSekrulebis dadebidan. es specifi-

kuri koncefcia, romelic gavrcelebulia italiur iurisprudenciaSi, 

warmoiSva 1930-ian wlebSi germanuli iuridiuli doqtrinis gavleniT. 

igi, kerZod, efuZneba instituciisa (sawarmos) da xelSekrulebis kon-

cefciebis Tavsebadobas im farglebSi, rom sawarmosTan wvdomisaTvis 

dasaqmebuls esaWiroeba xelSekruleba, romelic mis pirad interesebsa 

1 ix. H. F. Gospel & G. Palmer, British Industrial relations, 2nd ed. (1993) in P. Lewis, A. Thornhill & 
M. Saunders, Employee relations: Understanding the Employment relationship, (2003), at 4. 

k.m. simeone,  muxli 6
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da qcevas uqvemdebarebda sawarmos miznebs.2 

metic, rogorc zemoT aRiniSna, dasaqmebulebma TavianTi poziciis 

Sesabamisad unda „Sesarulon fizikuri Tu inteleqtualuri samuSao“.

cnobilia, rom arsebobs gansxvaveba obieqtur da subieqtur profe-

siul kvalifikacis Soris rogorc konceptualuri, ise Sinaarsobrivi 

TvalsazrisiT. obieqturi kvalifikacia aRniSnavs im movaleobebs, rom-

lebic unda Sesruldes dasaqmebulis mier SromiTi xelSekrulebis Ses-

asruleblad.3 subieqturi kvalifikacia ki aris dasaqmebulis profesi-

uli unarebis, gamocdilebisa da upiratesobebis aRweriloba, romelic 

kavSirSi ar aris raime SromiT xelSekrulebasTan .4

italiuri samarTlis mixedviT, SromiTi SeTanxmebis saxelSekrule-

bo bunebidan gamomdinare, subieqturi kvalifikacia ar iTvleba samar-

Tlebrivad savaldebulo xasiaTis mqoned.5 amdenad, SromiTi xelSek-

rulebis dadebisas upiratesoba eniWeba mxareTa nebas iseve, rogorc 

SeTanxmebul obieqtur kvalifikacias dasaqmebulis subieqturi kvali-

fikaciis gauTvaliswineblad.6

2. SromiTi xelSekrulebis Sinaarsi

saqarTvelos Sromis kodeqsis me-6 muxli Semdegnairadaa dayofili: 

xelSekrulebis forma da xangrZlivoba (1-li _ me-6 nawilebi), xelSek-

rulebis ena (me-2 nawili), xelSekrulebis dasadebad da dadebis Semdgom 

aucilebeli dokumentebi (me-3, me-4, me-5 nawilebi), pirobebi, romelTa 

arsebobisasac xelSekruleba namdvilia, erTi da imave mxareebs Soris 

ramdenime SeTanxmebis arsebobis CaTvliT (me-6, me-7, me-8 nawilebi) da 

SromiTi xelSekrulebis arsebiTi pirobebi (me-9 da me-10 nawilebi).

me-6 muxlis formulirebidan gamomdinare, qarTveli kanonmdebeli 

miznad isaxavs gadmogvces SromiTi xelSekrulebis detaluri gansaz-

Rvreba, misi maxasiaTeblebi da efeqti TviT SromiT urTierTobaze. am 

midgomas ori mizezi aqvs: i) kanonis sicxade da i) amomwuravoba („pa-

2 L. Castelvetri, Perché discutere (ancora) di alternativa tra contratto e rapporto di lavoro?, Dir. Relaz. 
Ind., (2002), at 467.  
3 ix. G. Giugni, Mansioni e qualifi ca nel rapporto di lavoro, (1963), at 31 ff.; F. Carinci, De Luca 
Tamajo, P. Tosi & T. Treu, Il rapporto di lavoro subordinato, (1998), at 236; E. Ghera, Diritto del 
lavoro, (1996), at 134 and F. Liso, Categorie e qualifi che del lavoratore, in Enc. Giur. Treccani, vol. 
VI, (1988), at 18.
4 F. Liso, me-3 sq., 17 and G. Giugni, Mansioni e qualifi ca, in Enc. dir, XXV, (1975), at 546.
5 F. Liso, La mobilità del lavoratore in azienda: il quadro legale, (1982), at 141 ss., F. Carinci, De Luca 
Tamajo, P. Tosi & T. Treu; me-3 sq., 236; P. Ichino, Il lavoro subordinato: defi nizione e inquadramento, 
in Il codice civile. Commentario, art. 2094-2095, (1992), at 237.
6  Sead. P. Ichino, me-5 sq., 237-238; F. Liso, me-3 sq., 18-19.

k.m. simeone,  muxli 6
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ternalizmi“). rac Seexeba reformas, masSi igulisxmeba is, rom kanoni 

Sedegebis TvalsazrisiT ganWvretadi gaxados, rac umetesi Tanamedrove 

samarTlis sistemaTa mizania. es mimarTuleba, Tavis mxriv,  qveynis im 

socialur-ekonomikuri da politikuri konteqstis gamoZaxilia, romel-

mac qarTveli kanonmdebeli miiyvana iqamde, rom mieRo SromiTi urTier-

Tobebis maregulirebeli mkacri kanoni.

italiur samoqalaqo kodeqsSi formulirebisa7 da sakanonmdeblo 

teqnikis8 TvalsazrisiT gansxvavebuli midgomaa mocemuli. faqto-

brivad, gamoyenebuli samarTlebrivi enis mixedviT, italieli kanonmde-

beli specifikur arCevans akeTebs teqstis struqturisa da misi inter-

pretaciis kuTxiT.

amgvari gansxvavebebis fonze SesaZloa me-6 muxlisa da italiis samo-

qalaqo kodeqsis (isk) Sesabamisi debulebebis Sedareba.

SromiTi xelSekrulebis ZiriTadi Taviseburebebi, damatebiT stand-

artebTan erTad9, aris anazRaureba, urTierTTanamSromloba („kolabo-

racia“) da subordinacia. maSin, rodesac anazRaureba SeiZleba sxva saxis 

xelSekrulebisaTvisac iyos damaxasiaTebeli, TanamSromloba da subor-

dinacia mxolod SromiTi xelSekrulebis Taviseburebania isk-is 2094-e 
muxlis mixedviT.

TanamSromloba warmoaCens xelSekrulebis sagans, kerZod ki, subi-

eqtis kooperacias erTian samuSao garemoSi sxva individebTan (rasac 

gansazRvravs isk-is 2086-e da 2104-e, II muxlebi).

subordinaciis elementi niSnavs imas, rom dasaqmebuli eqvemdebareba 

damsaqmeblis direqtivebs, organizaciul da ierarqiul Zalauflebas 

(Cass. 25 July, 1994 n. 6919), igi aseve, valdebulia daemorCilos damsaqmeb-

lis saxelmZRvanelo principebs (Cass., 1981, n. 5290; Cass., 2006 n. 4171).
isk-is 2126-e muxlis mixedviT, SromiTi xelSekruleb[is xarvezi] ze-

gavlenas ar axdens im periodze, romlis ganmavlobaSic adgili hqonda 

SromiT urTierTobas, garda im SemTxvevisa, rodesac misi baTiloba da-

kavSirebulia safuZvlis (causa) kanonTan winaaRmdegobas. 

kerZod, italiaSi xelSekrulebis Tavisuflebis principi upiratesi 

mniSvnelobisaa. es imas gulisxmobs, rom formis mimarT raime moTxov-

7 kerZod, formulirebas udidesi mniSvneloba aqvs axali wesiT misaRebi Sedegebis 
gansazRvrisaTvis. 
8 normaTa SemuSavebis wesebi aris meTodTa da principTa erToblioba samarTlebrivi 
aqtebis formaluri da Sinaarsobrivi TvalsazrisiT konstruirebisa da sistemurad 
ganlagebisaTvis. SemuSavebis zusti gansazRvrebisaTvis ix. G. Amato, Principi Di Tecnica 
Della Legislazione, in M. D’antonio, Corso di Studi superiori legislativi 1988-1989, (1990), at 48 G. 
U. Rescigno, Tecnica Legislativa, in Enc. Giur. Treccani, (1993), Vol. 30, at 1. 
9 SromiTi xelSekrulebis formis mimarT da mxareTa SeTanxmebasTan dakavSirebuli 
sakiTxebi regulirebulia isk-is imave 1325-e muxliT. 

k.m. simeone,  muxli 6
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na kanoniT gaTvaliswinebuli ar aris10. amdenad, SromiTi xelSekruleba 

SeiZleba daidos werilobiT, zepirad an nagulisxmevad, aseve konklu-

denturi TanxmobiT (facta concludentia). miuxedavad amisa, arsebobs gam-

onaklisebic11 konkretuli xelSekrulebis tipebisaTvis iseve, rogorc 

zogierTi saxelSekrulebo pirobisaTvis12, romelTaTvisac werilobiTi 

formaa gaTvaliswinebuli13 da es savaldebulo forma dadgenilia ad pro-
bationem  (e.i. aucilebelia xelSekrulebis an pirobis specialuri for-

miT mtkiceba). kerZod, amgvari gamonaklisi exeba SromiTi urTierTobis 

Sewyvetis Sesaxeb SeTanxmebas, rac 1966 wlis 604-e kanonis mixedviT, wer-

ilobiT unda gaformdes samarTliani safuZvliT an daefuZnos aSkara 

kanonier mizezs. amgvarad, italiuri samarTlis mixedviT, rogorc Sor-

miTi urTierTobis „dabadeba“, ise misi „sikvdili“ (kerZod, misi Sewyveta) 

unda daeqvemdebaros erTanair moTxovnebs formis mimarT, raTa daicvas 

dasaqmebuli urTierTobis yvela etapze.14

qarTuli samarTlis mixedviT, SromiTi xelSekrulebis mimarT arse-

buli formis mimarT moTxovnebi me-6, I1 muxlis Sesabamisad gansxvavdeba 

sxva debulebebSi (magaliTad, me-4 nawilSi) mocemuli mkacri moTxovnebi-

sgan, radgan am normis mixedviT, SromiTi xelSekruleba werilobiT unda 

daidos mxolod im SemTxvevaSi, Tuki misi xangrZlivoba aRemateba sam Tves.

10 msgavsi sakiTxi, romelsac unda gavusvaT xazi, miuxedavad imisa, rom pirdapir 

ar exeba SromiT xelSekrulebas, aris SromiT xelSekrulebasa Tu urTierTobis 

pirobaTa Taobaze dasaqmebulisaTvis damsaqmeblis mier informaciis miwodebis 

valdebulebis Sesaxeb 1991 wlis 14 oqtombris 91/533/EC evropuli direqtivis 

moTxovnebi. direqtiva „moqmedebs yvela anazRaurebadi dasaqmebulis mimarT, 

romelsac dadebuli aqvs xelSekruleba an imyofeba SromiT urTierTobaSi wevri 

saxelmwifos moqmedi kanonmdeblobis mixedviT da/an romelzedac vrceldeba 

wevri saxelmwifos moqmedi kanonmdebloba“. direqtivis sruli versia ix. <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31991L0533:EN:HTML>. am dokumentis 

mixedviT, damsaqmebeli valdebulia, miawodos dasaqmebuls informacia urTier-

Tobis Semdegi specifikuri aspeqtebis Taobaze: i) mxareTa vinaoba, ii) samuSao adgi-

li, iii) xelSekrulebis xangrZlivoba, iv) anazRaurebis odenoba, v) gaTavisuflebis 

Setyobineba, vi) samuSao saaTebi da vii) dasvenebis dReebi.
11 F. Carinci, De Luca Tamajo, P. Tosi & T. Treu, Diritto del lavoro, me-3 sq., 60-61; aseve ix. A. Tursi, 
P.A. Varesi, Lineamenti di diritto del lavoro, 5th ed. (2012), at 18-19.
12 gamosacdeli vada, konkurenciis akrZalvis Sesaxeb saxelSekrulebo piroba. F. 
Carinci, De Luca Tamajo, P. Tosi & T. Treu, me-3 61-e sq.
13 magaliTad, sazRvao da sahaero ZalebSi Caricxvis Sesaxeb xelSekrulebebi, sta-

Jirebis Sesaxeb xelSekrulebebi, kvalifikaciis amaRlebis Sesaxeb xelSekrulebebi, 
fiqsirebuli vadiT gaformebuli  da droebiTi, Tu konkretuli saWiroebis mixed-

viT gaformebuli xelSekrulebebi. italiis 2000 wlis №61 sakanonmdeblo brZanebis 
(Legislative Order) mixedviT, SeTavsebiT samuSaoze gaformebuli xelSekrulebebi wer-

ilobiT unda gaformdes mxolod mtkicebis miznebisaTvis _ ad probationem.
14  E. Ravera, La forma del licenziamento tra diritto civile e diritto del lavoro, Giur. Merito, (1998), 
at 180.
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aqedan gamomdinare, SedarebiT moklevadiani xelSekrulebebis Sem-

TxvevaSi (romlebic ar aris aucilebeli, rom  werilobiT daidos) aRniS-

nuli normiT gaTvaliswinebuli moTxovnebis Sesrulebis mtkiceba rTu-

lia. miuxedavad amisa, kanonmdeblis mkacri midgoma kvlav iCens Tavs I3 
nawilSi, sadac dasaqmebulis dacvis meqnizmi Camoyalibebulia droebiTi 

SromiTi xelSekrulebis damsaqmeblis mier borotad gamoyenebis sawi-

naaRmdego normaSi. 

italiuri samarTlis mixedviT, mxareTa mier namdvili SeTanxmebis 

misaRwevad aucilebelia, rom orive maTgani iyos qmedunariani (capacità 
giuridica)15, hqondes xelSekrulebis dasadebad qmedunarianoba, ufleba-

Ta ganxorcielebis unari (capacità di agire)16 da adgili ar hqondes nebis 

[formirebasa da] gamovlenaze zemoqmedebas.17 mniSvnelovania, ganimar-

tos, rom Tanmxvedri nebis arsebobis principi swored zemoaRniSnuli 

winapirobebidan (capacità giuridica and capacità di agire) da mxareTa Tanxmobi-

dan momdinareobs; ukanaskneli, Tavis mxriv, Tavisufali unda iyos, ker-

Zod, Secdomis (errore), motyuebisa (dolo) da iZulebisagan (violenza). 
zemoaRniSnuli romelime zemoqmedebis arseboba xelSekrulebas 

sacilod xdis.18

saqarTvelos Sromis kodeqsis me-6 muxlis me-5 da me-6 nawilebTan 

dakavSirebiT Cndeba kiTxva, ratom SeiZleba gamoiwvios dasaqmebulisaT-

vis savaldebulo informaciis (samuSao pirobebi da moqmdi wesebi) mi-

15 rac Seexeba SromiTi xelSekrulebis dadebis qmedunarianobas, italiis konsti-

tuciis 37-e muxlis me-2 paragrafis mixedviT, wesdeba SromiTi xelSekrulebis dasa-

debad aucilebeli asakobrivi zRvari, kerZod, normiT qmedunarianoba warmoiSoba 
savaldebulo saSualo ganaTlebis etapis dasrulebidan  (compulsory schooling), Tum-

ca ara uadres 16 wlis asakis miRwevisa. amdenad, SromiTi qmedunarianoba mkacradaa 
dakavSirebuli minimalur asakTan; am elementis ararseboba iwvevs xelSekrulebis 
baTilobas. F. Carinci, De Luca Tamajo, P. Tosi & T. Treu, me-3 sq., 58. es asakobrivi zRvari 
SeiZleba Semcirdes „staJirebis“ xelSekrulebisas 15 wlamde im SemTxvevaSi, roca 
SromiTi urTierToba ukavSirdeba sportul, sareklamo, saxelovnebo an kulturul 
saqmianobas, Tuki 1) bavSvTa usafrTxoeba da fizikuri simrTele (integrity) garan-

tirebulia; 2) aseTi SromiTi urTierToba xels ar uSlis bavSvTa ganaTlebas da 3) 
maTi mSoblebi, romelTac [kanonismieri] warmomadgenloba gaaCniaT, Tanaxmani arian. 
ix. aseve A.Tursi, P.A. Varesi, me-11 me-20 da 21-e sq. sasurvelia, rom me-6 muxlSi miTiTe-

bul iqnes asakobrivi zRvari, romelsac iTvaliswinebs qarTuli samarTali.
16 qmedunariania piri, romelic miRweulia gansazRvrul asaks xelSekrulebis 
dadebis mizniT da unariania, realizacia gaukeTos Tavis uflebebs da imoqmedos 
xelSekrulebis pirobebis Sesabamisad. amdenad, Tuki pirs ara aqvs qmedunarianoba, 
igi ver dadebs kanonierad xelSekrulebas, es ukanaskneli baTilia. F. Carinci, De Luca 
Tamajo, P. Tosi & T. Treu, me-3 sq., 59.
17  Z. Grandi, Asssunzione mediante contratto preliminare di lavoro, mancato adempimento e risarci-
mento del danno conseguente: brevi annotazioni, Riv. It. Dir. Lav, (1999), at 516. ix. aseve L. Mon-
tuschi, I Limiti Legali Nella Conclusione Del Contratto Di Lavoro, (1967), at 137.
18 A.Tursi, P. A. Varesi, me-11 sq., 21.
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uwodeblobam nebis gamovlenis imgvari xarvezis, rom baTilad aqcios 

SromiTi xelSkruleba.

rac Seexeba me-6 muxlis me-7, me-8 da me-9 a) nawilebs, SesaZloa, isini 

SevadaroT italiur kanons SromiTi xelSekrulebis pirobebis Sesaxeb.

SromiTi xelSekrulebis piroba unda Seesabamebodes Semdeg 

moTxovnebs: 1) mas unda hqondes werilobiTi forma SromiTi xelSek-

rulebis farglebSi da xelmowerili iyos orive mxaris mier (e.i. dam-

saqmeblisa da dasaqmebulis mier) da 2) unda arsebobdes gansakuTrebuli 

garemoeba, romelic amarTlebs droebiTi [moklevadiani] xelSekrulebis 

dadebas. ufro metic, piroba SeiZleba damokidebuli gaxdes raime mov-

lenis dadgomaze momavalSi (magaliTad, rodesac piri saqmdeba sxva, 

droebiT Sromisuunaro dasaqmebulis nacvlad, damsaqmebelma SeiZle-

ba SeaTanxmos, rom SromiTi xelSekruleba Sewydeba SvebulebaSi myofi 

dasaqmebulis dabrunebisTanave; imave exeba dekretul Svebulebasac).19 

naTelia, rom amgvari specifikuri garemoebebi ar SeiZleba mxareTa 

mxridan Tavisuflad ganisazRvros da, Sesabamisad, mkacradaa reguli-

rebuli 1962 wlis №230 kanonis 1-li muxlis me-2 nawiliT, rac, rogorc 

wesi, ukavSirdeba specifikur movlenebs an saWiroebebs, romlebic, Ta-

vis mxriv, ganapirobebs samuSaos moculobis araordinalur zrdas, ro-

melic, zogadad, drois SezRuduli monakveTiTaa SemosazRvruli, mag., 

sezonuri samuSao moculobis zrda an mokle, winaswargansazRvruli va-

diT dasaqmebulis Canacvlebis aucilebloba.20

Tuki moklevadiani xelSekrulebiT dasaqmebuli usafuZvlod gaTa-

visufldeba, damsaqmebeli valdebulia, gadauxados mas kompensacia, ro-

melic unda daangariSdes xelSekrulebis darCenili vadis Sesabamisad.21

dabolos, imisaTvis, rom Tavidan iqnes acilebuli moklevadi-

ani xelSekrulebebi, zemoaRniSnuli kanonis me-5 muxlis me-2 punqtiT, 

19 F. Carinci, De Luca Tamajo, P. Tosi & T. Treu, me-3 sq., 69-70.
20 am kanoniT dgindeba, rom vadiani xelSekruleba mxolod erTxel SeiZleba gagrZel-

des da mxolod pirvandelze mcire periodiT. es mxolod maSin SeiZleba moxdes, rode-

sac arsebobs kanonieri specifikuri garemoebebi. Tuki vadiani xelSekruleba dade-

bulia kanonisagan gansxvavebuli sxva nebismieri safuZvliT, igi uvadod CaiTvleba. 
imave xdeba, rodesac vadiani xelSekrulebiT warmoSobili urTierToba grZeldeba 
vadis gasvlis Semdegac an Tuki vadis gagrZeleba erTze metad moxda. Tuki xelSek-

ruleba, rogorc amboben, konversias ganicdis: es dauyovnebliv ar xdeba, aramed mx-
olod gagrZelebidan meoce an ocdameaTe dRes imisda mixedviT, misi xangrZlivoba 
iyo eqvsi Tu meti Tve. ufro metic, Tuki meore vadiani xelSekruleba imave mxaree-

bs Soris dadebulia 10 an 20 dRis vadaSi erTxel gagrZelebulis vadis gasvlidan, 
xelSekruleba uvadod CaiTvleba. imave wesia gaTvaliswinebuli iseTi SemTxvevisaT-

vis, rodesac ori vadiani t ideba mimdevrobiT; Tumca am dros uvado xelSekruleba 
dadebulad iTvleba pirveli vadiani xelSekrulebis TariRidan. ix. iqve, 75-78.
21 iqve, 77-78.
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gansazRvrulia uflebrivi TvalsazrisiT Tanaswori mopyrobis (garda, 

cxadia, mxolod ganusazRvreli vadiT dadebuli xelSekrulebebisadmi 

gamosayenebli debulebebisa) principi ganusazRvreli vadiT dasaqmebu-

lebsa da droebiT samuSaoze dasaqmebulebs Soris; dawesebulia aseve 

premiis sistema droebiTi xelSekrulebis vadis gasvlisas.22

[am muxlis (me-6)] me-9 nawiliT iseve, rogorc isk-is 1182-e muxliT, 

dgindeba, rom SromiTi xelSekrulebiT unda ganisazRvros samuSao adg-

ili; Tumca, gansxvavebiT italuri debulebisagan, qarTuli wesi naTlad 

ar iZleva SesaZleblobas, samuSao adgilis Sesaxeb debuleba ganisazRv-

ros faqtobrivi Sesrulebisa  da sxva garemoebis gaTvaliswinebiT.23

garda amasa, samuSao drois gansazRvra ukavSirdeba ramdenime 

aucileblobas rogorc damsaqmeblis, ise dasaqmebulis mxridan, kerZod, 

dasaqmebulis janmrTelobisa da keTildReobis dacvis interess war-

moebis optimizaciisa da gazrdili dasaqmebis pirobebSi.24 dasaqmebulis 

ufleba dasvenebaze25 warmodgenilia italiis №66/2003 sakanonmdeblo 

gankargulebis me-8 muxlSi, romelic adgens muSaobis 6 saaTis mere Ses-

venebis aucileblobas, rac koleqtiuri SeTanxmebiT gaiTvaliswineba da 

romelsac ormagi mizani aqvs: i) misces dasaqmebuls energiis aRdgenis 

SesaZlebloba (da aseve sakvebis miRebis SesaZlebloba) da ii) samuSaos 

monotonurobis Semcireba.

22 iqve, 78.
23 italiuri samarTali, garda im SemTxvevebisa, rodesac SromiTi xelSekruleba iT-

valiswinebs dasaqmebulTaTvis adgilis Secvlis akrZalvas, damsaqmebls ar uzRu-

davs uflebas gansazRvros samuSaos Sesrulebis adgili, Tuki, es ar ewinaaRmdegeba 
kanonis danawess. amasTan erTad, 2103-e muxli adgens, rom dasaqmebulebi SeiZleba ga-
dayvanil iqnen erTi sawarmodan meoreSi mxolod aSkara teqnologiuri, organizaci-

uli an sawarmo miznebis arsebobis SemTxvevaSi.
24 amasTan dakavSirebiT ix. italiis konstituciis 36-e muxlis me-2 paragrafi, rom-

lis mixedviTac samuSao dRis maqsimaluri saaTobrivi ganakveTi ganisazRvreba ka-
noniT da evropul doneze 93/104/EC direqtiviT (romelSic cvlilebebi Sevida 
2000/34 direqtiviT, xolo sabolood ki gaerTianebul iqna 2003/88/EEC direqtivis 
teqstSi, romelic italiis mier implementirebul iqna №66/2003 sakanonmdeblo gan-
kargulebis (Legislative Decree) meSveobiT). 
25 italiur samarTalSi gansxvavdeba yoveldRiuri da kvireuli dasveneba. 
pirvelTan dakavSirebiT, dasaqmebuli uflebamosilia 24 saaTis ganmavlobaSi 
11-saaTian uwyvet dasvenebaze, garda samuSaosi, romelic mas samuSao saaTebis 
miRma eZleva, an SemTxvevebisa, rodesac aucilebelia gamoZaxeba (me-7 muxli, 
modificirebuli 2008 wlis №133 kanonis 41-e muxlis me-4 punqtiT). rac Seexeba 
kvireul dasvenebas, italiis konstituciis 36-e muxlis me-3 punqtis mixedviT, 
„dasaqmebulebs aqvT ufleba, isargeblon yovelkvireuli dasvenebis dRiT da 
yovelwliuri SvebulebiT, amasTan, maT ar SeuZliaT uari Tqvan am uflebaze“. 
garda amisa, 93/104/EEC direqtiviT dasaqmebulebs eZlevaT ufleba yovelk-

vireulad, sul mcire 24 saaTi dasvenebaze (romelic unda daematos 11-saaTian 
yoveldRiur dasvenebas) yovel 7 dReSi.

k.m. simeone,  muxli 6



83

sxva arsebiTi moTxovna SromiTi xelSekrulebisadmi ukavSirdeba 

anazRaurebas.

isk-is 2094-e muxlis mixedviT, anazRaureba aris damsaqmeblis sa-

kompesacio valdebuleba dasaqmebulis mier samuSaos Sesrulebis 

sanacvlod.26 metic, anazRaureba unda iyos Sesrulebis raodenobrivi da 

xarisxobrivi maxasiaTeblebis proporciuli da, nebismier SemTxvevaSi, 

sakmarisi unda iyos dasaqmebulisa da misi ojaxis samarTliani da Tavi-

sufali arsebobisaTvis.27

isk-is 2099-e muxlis mixedviT, anazRaurebaTa saxeobebi gansxvavebu-

lia, Tumca namuSevari drois safuZvelze misi gamoangariSeba yvelaze 

miRebuli variantia.28 anazRaurebis es saxe gamoiTvleba samuSaos xan-

grZlivobis gaTvaliswinebiT da misi odenoba ganisazRvreba Sesabamisi 

koleqtiuri SeTanxmebiT.29

bolos, rogorc italiuri, ise qarTuli samarTliT, xelSekrulebis 

mxareebi uflebamosilni arian Camoayalibon teqsti nebismier enaze, 

romelzedac isini saubroben. qarTuli [me-6] muxlis me-2 nawilis mixed-

viT, rodesac xelSekruleba Sedgenilia ramdenime enaze, xelSekruleba 

26 samuSaos Tavisufali Sesruleba ar Tavsdeba am muxlis moqmedebis sferoSi. 
27 italiis konstituciis 36-e muxlis 1-li punqti. ruseTSi anazRaurebis Tao-

baze debulebebi axali Sromis kodeqsiTaa uzrunvelyofili. magaliTad, 421-e 
muxliT, yvela dasaqmebuls eZleva saarsebo minimumis odenobiT anazRaureba, 
romlis odenoba dgindeba 2000 wlis 19 ivnisis №82 federaluri kanoniT. 2002 
wlisaTvis minimaluri anazRaurebis odenoba dadgenili iyo 450 rublis ode-

nobiT. damsaqmeblis mier xelfasis dagvianebis SemTxvevaSi dasaqmebuls eZl-

eva fiqsirebuli kompensacia, romelic dgindeba koleqtiuri SeTanxmebiT da/
an individualuri SromiTi xelSekrulebiT, braleuli dagvianebis dros. rode-

sac dagvianeba aRemateba 50 dRes, dasaqmebuli, damsaqmeblisaTvis werilobiTi 
Setyobinebis Semdeg, uflebamosilia, kanonierad Sewyvitos muSaoba kompensaciis 
srulad miRebamde. 
28 ix. isk-is 2099-e muxli anazRaurebaTa sruli siisaTvis. ufro metic, gansxvaveba 
unda gakeTdes yovelTviur anazRaurebas, xelfass, („klerkisaTvis“) da saaTobriv 
anazRaurebas an „gamomuSavebas“ ([fizikuri] „muSaxelisTvis“) Soris.
29 amis msgavsad, zeganaveTuri samuSaos anazRaureba unda Seesabamebodes Sesabamisi 
koleqtiuri SeTanxmebis debulebebs. miuxedavad amisa, isk-is 2108-e muxlis mixed-

viT, radganac zeganakveTuri samuSao Cveulebrivi samuSaos Sesrulebis gafar-

Toebaa, dasaqmebuls damatebiTi samuSao saaTebisaTvis unda mieces regularul 
anazRaurebaze meti. ruseTSi, 97-e da 98-e muxlebis mixedviT, „zeganakveTuri dro“ 
ganimarteba nebismier drod, romelic aWarbebs kanoniT dadgenil limits _ 40 saaTs 
kviraSi. Tumca es xdeba maSin, rodesac arsebobs damsaqmeblis naTeli moTxovna sa-
muSaoze. rodesac zeganakveTur samuSaoze gadawyvetilebas dasaqmebuli iRebs Ta-

visi iniciativiT, Sesruleba aRiqmeba, rogorc meore samuSo imave damsaqmebelTan 
(совместительство), Tuki damsaqmebeli iZleva Tanxmobas amaze da dasaqmebuli asru-

lebs pirveli samuSaosagan gansxvavebul saqmes. erTaderTi SezRudva, romelic 
совместительство-ze vrceldeba, aris is, rom igi ar unda aWarbebdes 16 saaTs kviraSi.
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unda moicavdes wess, romliTac ganisazRvreba, davis SemTxvevaSi, Tu 

romel enas eniWeba upiratesoba.

qarTuli samarTlebrivi Teoriis erT-erTi umTavresi problema da-

kavSirebulia kiTxvasTan, mocemuli muxlis sasamarTlos mier inter-

pretaciis SemTxvevaSi ra „bedi“ eweva SromiT xelSekrulebas, Tuki es 

ukanaskneli ar aris Sedgenili kanonis moTxovnaTa dacviT.30

30 es sakiTxi saqarTveloSi Catarebuli bevri kvlevis sagania. ramdenime SeiZleba iqnes 
naxsenebi: [erT-erTi] bolo statiaTa krebuli (s. CaCava, v. zaaliSvili red., Sromis 
samarTali III (statiaTa krebuli), Tbilisi 2014) moicavs sakiTxze gamoqveynebul sam 
samagistro naSroms, kerZod, Teona inasariZe, SromiT xelSekrulebaSi arsebiT piro-

bebTan dakavSirebuli 2013 wlis 12 ivlisis reformis mizani; gvanca kikabiZe, formis 
funqcia Sromis samarTalSi, upiratesad xelSekrulebis magaliTze; mariam dumbaZe, 
nardobis xelSekruleba, rogorc SromiTi xelSekrulebis dadebis gverdis avlis saSu-

aleba. am sami samagistro naSromis paralelurad, krebuli moicavs ucxoeli iuristis 
(birgit foskiuleris) statias: axali qarTuli Sromis samarTali: ramdenime gansax-
ilvelad SerCeuli sakiTxi, romelic exeba xelSekrulebis dadebasa da mis Seswyvetas.
pirveli [samagistro] naSromi moicavs 2013 wels qveynis Sromis kanonmdeblobaSi ganx-
orcielebuli cvlilebebis analizs, kerZod, exeba xelSekrulebis arsebiT pirobebs. 
TiToeuli arsebiTi piroba ganxilulia specifikuri kuTxiT imgvarad, Tu ra SesaZlo 
gavlena eqneba maT gauTvaliswineblobas SromiT xelSekrulebaSi SeTanxmebis namd-

vilobaze mTlianobaSi, rasac Tan erTvis mosamarTlisTvis miniWebuli diskreciis 
xarisxis analizi am sakiTxTan dakavSirebiT. naSromSi gamoyenebulia sistemuri, te-

leologiuri da SedarebiTsamarTlebrivi analizis meTodebi da, kerZod, qarTuli 
normebi dardeba evropuli kavSiris, aseve am ukanasknelis wevri qveynebis samarTalTan. 
garda amisa, miTiTebebi keTdeba, aseve postsabWoTa qveynebis Sesabamis wesebze. es naS-
romi warmoaCens im faqts, rom SromiTi xelSekrulebis arsebiTi pirobebis savaldebu-

lod CarTvis meqanizmi axalia qarTuli  samarTlis sistemisaTvis. avtori amtkicebs, 
rom, mxareTa Tanasworobis SenarCunebis, interesTa balansis uzrunvelyofisa da axa-
li wesebis erTgvarovani ganmartebisaTvis aucilebelia, kanonmdeblis mier arsebiTi 
pirobebis dadgenis miznis identificireba. amdenad, avtori cdilobs, rom Seafasos 
cvlilebaTa susti da Zlieri mxareebi, riTac igi adasturebs, rom axali debulebe-

biT mniSvnelovnad Seicvala manamde arsebuli wesebi, romlebic damsaqmebelze iyo 
orientirebuli. miuxedavad amisa, SedarebiTsamarTlebrivi analizi cxadyofs, rom 
arsebobs axali normebis seriozuli xarvezebi: erT-erTi mTavari problema „gamorCe-

nili“ arsebiTi pirobis mogvianebiT CarTvis SesaZleblobaa SromiT xelSekrulebaSi. 
naTelia, rom es asustebs axal sistemas. am xarvezis gamosasworeblad SemoTavazebu-

lia arsebiT pirobaTa orad dajgufeba: erTSi unda Sevides is pirobebi, romlebic ga-
napirobebs SeTanxmebis arsebobas da meore, romelic am ukanasknelze zegavlenas ver 
axdens [samagistro naSromis avtori aseve gvTavazobs kodeqsis sxva normis arsebuli 
formulirebis ganmartebis  alternativasac].
meore naSromSi xazgasmulia is faqti, rom saqarTvelos Sromis kodeqsi ar adgens ara-

nair samarTlebriv Sedegs formis daucvelobis mimarT; amdenad, aucilebeli xdeba 
samoqalaqo kodeqsis zogadi debulebebis gamoyeneba; gaanalizebulia SeiZleba Tu 
ara da ra masStabiT am normebis gamoyeneba SromTi xelSekrulebis mimarT, rasac Se-
Tanxmebis baTilobamde mivyavarT. avtori adasturebs, rom formis mimarT moTxovnebi 
miznad isaxavs sicxadis uzrunvelyofas imdenad, ramdenadac qarTveli damsaqmeblebi 
sakmaod Tavisufalni iyvnen zepirad ganesazRvraT saxelSekrulebo pirobebi bolo 
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cvlilebebamde Sromis kanonmdeblobaSi da, Sesabamisad, upirates mdgomareobaSi 
iyvnen dasaqmebulebTan SedarebiT, axali wesebi iZleva SesaZlebelobas, meti kontro-

li ganxorcieldes saxelSekrulebo pirobaTa Sesrulebaze da isini SeiZleba gamodges 
dasaqmebulTa dacvis gasaZliereblad. avtori gvTavazobs keTilsindisierebis prin-

cipis gamoyenebas samoqalaqo kodeqsisa da Sromis kodeqsis debulebaTa koliziis 
gadawyvetisaTvis, rasac [literaluri ganmartebis gamoyenebiT] mivyavarT SromiTi 
xelSekrulebis baTilobamde.
ufro metic, gansakuTrebuli yuradReba maxvildeba xarvezis gavlenaze xelSek-

rulebis xangrZlivobaze. amasTan, xelSekrulebis Sewyvetis SeTanxmebis mimarT form-

aluri moTxovnebis Taobaze sakiTxi calke msjelobis sagania. komparativistkis Tval-

sazrisiT, es ukavSirdeba saqarTvelos sabWoTa memkvidreobas, germanul modelTan 
msgavsebasTan erTad, romelzedac qveynis amJamindeli samarTlis sistemaa dafuZneb-

uli.
dabolos, mesame naSromSi aqcentia gakeTebuli imaze, rom, miuxedavad Sromis kod-

eqsiT dasaqmebulTa uflebebis (magaliTad, is, rom dasaqmebulma unda miiRos gazrdi-

li anazRaureba zeganakveTuri samuSaosaTvis da rom SromiTi xelSekruleba SeiZleba 
Sewydes mxolod kanoniT gaTvaliswinebul SemTxvevebSi da sxva) gaZlierebisa, qarT-

vel damsaqmeblebs gamonaxuli aqvT gzebi, gverdi auaron Sromis samarTlis damcav de-

bulebebs (mag., yovelwliuri savaldebulo Svebulebis Tobaze); am gzebSi moiazreba, 
kerZod, Cveulebrivi nardobis/[momsaxurebis] xelSekrulebis gaformeba, romelic 
mxolod samoqalaqo kodeqsis zogadi regulirebis reJimSi eqceva. avtori amtkicebs, 
rom, zogadad, xelSekrulebis dadebis momentisaTvis dasaqmebuli ar acnobierebs 
SromiTi da nardobis xelSekrulebaTa samarTlebrivi Sedegebis mniSvnelobas da amiT 
kargavs Sanss, rom isargeblos Sromis samarTlis ufro xelsayreli reJimiT. amdenad, 
naSromi koncentrirebulia mxareTa mier gamovlenili nebis ganmartebaze realuri 
ganzraxvis gaTvaliswinebiT. miuxedavad imisa, rom dacva SeiZleba uzrunvelyofili 
iyos sasamarTlos mier, saqarTveloSi ar SeiniSnena praqtika am mimarTulebiT moce-

mul etapamde.
ufro metic, am naSromSi ganxilulia moCvenebiTi garigebis meqanizmis gamoyenebis Ses-
aZlebloba: miuxedavad imisa, rom dasaqmebuli uflebamosilia moiTxovos motyuebiT 
dadebuli garigebis baTiloba, ufro xelsayreli gamosavali iqneboda moCvenebiTi ga-
rigebisadmi gamosayenebeli reJimis amoqmedeba, romelic garigebis baTilobis Sedegis 
nacvlad, SeTanxmebas uqvemdebarebs im reJims, romlisagan Tavis aridebasac damsaqme-

beli cdilobda. avtors avstraliuri praqtika mohyavs magaliTad, romelic amgvar 
gamosavals iTvaliswinebs.
qarTuli samarTlis sistemis pozicia formis mimarT arsebul moTxovnebTan dakav-

SirebiT aRwerilia andrea boronis mier gakeTebul zemoaRniSnuli krebulis wina-
sityvaobaSi, sadac mocemulia es naSromi. kerZod, igi xazs usvams „mosamarTlis de-

likatur socialur rols kanonmdeblobis ganmartebaSi [...], kargad Camouyalibebeli 
kanonmdeblobis risks [...] imis aRniSvniT, rom, miuxedavad arsebuli xarvezebisa, ro-

melic warmoCndeba SedarebiTsamarTlebrivi analizis Sedegad, qarTul kanonmde-

blobaSi ganxorcielebuli cvlilebebi miznad isaxavs, uzrunvelyos dasaqmebulis 
ufleba namdvilobisadmi upiratesobis miniWebisaTvis [...] amiT susti mxaris dac-

vis ideas upiratesoba unda mieniWos aSS-Si moqmed sistemasTan SedarebiT, romelic 
SromiTi xelSekrulebis orive mxares biznesmenad ganixilavs, saxeldobr, mewarmed, 
romlebic saqonels cvlian _ Sesabamisad, samuSaos Sesrulebis Sesaxeb xelSekruleba, 
erTi mxriv, da samuSaos Sesrulebas, meore mxriv.
iqve. paraleli ivleba biznes-momxmarebels Soris arsebul da dasaqmebul-damsaqmeb-
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3. daskvnebi

orive, qarTuli da italiuri samarTali SromiT xelSekrulebas ganixi-

lavs SromiTi urTierTobis safuZvlad. miuxedavad amisa, ori qveynis 

sakanonmdeblo danawesebSi mniSvnelovani saxesxvaobebi vlindeba.

faqtobrivad, italiuri kanonmdeblobisagan gansxvavebiT, qarTul 

samarTalSi arCeulia SromiTi urTierTobebis umetes sakiTxTa ad hoc 
kodeqsiT regulirebis gza. sSk-is me-6 muxli, rogorc amis kargi mag-

aliTi, xasiaTdeba SromiTi urTierTobis rigi aspeqtebis detaluri mow-

esrigebiT maSin, rodesac italiur sistemaSi es debulebebi gabneulia 

sxvadasxva normaSi erTi an ramdenime aqtis farglebSi. faqtobrivad, 

qarTul samarTalSi arsebuli erTiani mowesrigebisgan gansxvavebiT, 

italiuri sistema efuZneba gansvavebuli debulebebis mravalferovne-

bas erTsa da imave institutTan dakavSirebuli nebsmieri SesaZlebeli 

paTologiuri situaciis gadasaWrelad da es arCevani, Cemi azriT, ar 

akmayofilebs efeqtianobis kriteriums. 

or sistemas Soris msgavseba, miuxedavad aRniSnulisa, mainc SeiZleba 

vipovoT orive kanonmdeblis mier damkvidrebul mkacri mowesrigebis 

midgomaSi, gamomdinare im faqtidan, rom istoriulad SromiTi urTier-

Toba gamoirCeva iseTi susti mxaris niSniT, romelic dacvas saWiroebs 

da moiTxovs ZalauflebaTa balansis SenarCunebas. garda amisa, qarTve-

els Soris arsebul urTierTobebs Soris, rac qarTveli mecnierebis mier unda iqnes 
Semdgom Seswavlili, radgan sxva sistemebSi (mag., italiaSi) amgvari SedarebiTi kvl-

eva sargebliani aRmoCnda rogorc samecniero, ise praqtikuli TvalsazrisiT kanonis 
sicxadisa da SromiT xelSekrulebaSi susti mxaris dacvis miznebidan gamomdinare. 
metic, amgvari kvlevis nayofierebis gaTvaliswinebiT, msgavsi midgoma gamoiyeneba 
samarTlis sxva dargebis mimarTac, rogoricaa dazRvevisa da sabanko samarTali.
gansazRvruli wesis damkvidreba, romelic xels SeuSlis xelSekrulebis baTilobas, 
rac arTmevs dasaqmebuls uflebebs, romlebic, Tavis mxriv, nagulisxmevia urTier-

Tobis gangrZobadobaSi,  iqneba ara marto samarTlebrivi sicxadis miRwevis, aramed 
Sromis socialuri funqciis uzrunvelyofis saSualeba. amdenad, naSromSi mocemulia 
SemoTavazeba, rom SromiTi xelSekrulebebi unda eqceodes keTilsindisierebis zog-

adi principis moqmedebis sferoSi (rac mosamarTleebs miscems kreatiuli gadawyve-

tis miRwevis saSualebas) da, nebismier SemTxvevaSi, aRniSnuli SeTanxmebebi reguli-

rebuli iqneba samoqalaqo kodeqsis sabaziso debulebebiTac (default rules). dabolos, 
SedarebiTsamarTlebrivi analizi, romelic mocemulia naSromSi, cxadyofs  postsab-

WoTa da germanuli sistemiT mocemuli gadawyvetilebisadmi yuradRebis mipyrobis 
aucileblobas. [...] avtori aaSkaravebs damsaqmebelTa eSmakobas, gverdi auaron Sro-

mis samarTlis imperatiul normebs, saxeldobr, nacvlad muSakis dasaqmebisa SromiTi 
xelSekrulebis dadebiT, muSaki ganixileba „momsaxurebis gamwevad“ [menarded] (xerxi 
aseve farTod gamoiyeneba italiaSic, sadac damsaqmeblis mier e.w. „fornitura di servizi -s“ 
gamoyenebiT, rodesac mewarme droebiT sargeblobs ramdenime TviTdasaqmebulis _ 

„sawarmos gare personalis“ („outsourced“) momsaxurebiT).“  

k.m. simeone,  muxli 6



87

li kanonmdeblisTvis aseve naTelia is faqti, rom xalxi axali SromiTi 

bazris gamowvevebis winaSea, romelsac kargad ar icnobs da saWiroebs 

zust saxelmZRvanelo principebsa da SromiTi xelSekrulebis erTgvar 

standartizacias.

kamila maria simeone

neapolis meore universitetis SedarebiTi samarTlisa da 

integraciuli procesebis doqtoranti
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muxli 7. SromiTi urTierTobis warmoSoba

SromiTi urTierToba warmoiSoba dasaqmebulis mier samuSaos Ses-

rulebis faqtobrivad dawyebis momentidan, Tu SromiTi xelSekrulebiT 

sxva ram ar aris gansazRvruli.

muxli 8. SromiTi xelSekrulebis dadebis SezRudva SeTavsebiT 

samuSaoze

1. SromiTi xelSekruleba SeTavsebiT samuSaoze SeiZleba daidos 

pirTan, romelsac ZiriTadi samuSaodan Tavisufal dros SeuZlia sxva 

anazRaurebadi samuSaos Sesruleba.

2. dasaqmebulis ufleba, Seasrulos sxva samuSao, SesaZlebelia 

SromiTi xelSekrulebiT SeizRudos, Tu aseTi samuSaos Sesrulebam Sei-

Zleba xeli SeuSalos mis ZiriTad samuSaosTan dakavSirebuli movaleo-

bebis Sesrulebas an/da Tu piri, romlisTvisac unda Sesruldes SeTavse-

biTi samuSao, damsaqmeblis konkurentia.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

komentari

italiuri samarTlis sistemaSi SromiTi urTierTobebi mowesrigebulia 

kompleqsuri seriis wesebiT sxvadasxva wyarodan, romelic aregulirebs 

SromiT xelSekrulebas mxareTa Soris1: es aris: italiis konstitucia, 

saerTaSoriso wyaroebi, evropuli kavSiris wyaroebi (subsidialurobis 

principi), adgilobrivi samarTali, italiis samoqalaqo kodeqsi, koleq-

tiuri SromiTi SeTanxmebebi da praqtika.

italiaSi am wesis Sedegad SromiTi urTierTobebi yovelTvis wesrig-

deba damsaqmebelsa da dasaqmebuls Soris SeTanxmebiT. garda SromiTi 

urTierTobisa, romelic ojaxur sawarmoSi wevrebs Soris myardeba2, e.w. 

„zepiri SromiTi urTierToba“ (formaluri da xelmowerili SeTanxmebis 

gareSe) SesaZlebelia, Tumca ar aris sasurveli3. Sedegis TvalsazrisiT, 

1 M. D’Antona, Limiti costituzionali alla disponibilità del tipo contrattuale nel diritto del lavoro, in 
Arg. Dir. Lav., (1995), at 65.
2 ix. aseve italiis samoqalaqo kodeqsi 2302-e muxli.
3 zogadi mimoxilvisaTvis ix. G. Suppiej, M. De Cristofaro, C. Cester, Diritto del lavoro, Il rap-
porto individuale, (Padua, 2008); O. Mazzotta, Diritto del lavoro, (Milan, 2012); A. Vallebona (ed.), I 
contratti di lavoro, (Turin, 2009). 
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zogadad, ar arsebobs SromiTi xelSekrulebis raime specifikuri for-

ma. miuxedavad imisa, rom SromiTi xelSekruleba SeiZleba iyos rogorc 

zepiri, ise werilobiTi formis, rekomendebulia werilobiTi xelSek-

rulebis arsebobis mtkicebis TvalsazrisiT. Tuki mxareebs Soris ideba 

xelSekruleba zepiri formiT,  damsaqmebels akisria SinaarsTan dakav-

Sirebuli mtkicebis tvirTi.

miuxedavad aRniSnulisa, yovel SemTxvevaSi, roca warmodgenilia 

formalizebuli SeTanxmeba mxareebis mier an amgvari SeTanxmeba saval-

debuloa specialuri xasiaTis urTierTobisaTvis (mag., gansazRvruli 

vadiT dadebuli xelSekruleba), SeTnxmeba, rogorc xelSekruleba, 

mainc wesrigdeba italiis samoqalaqo kodeqsis saxelSekrulebo samar-

Tlis zogadi wesebiT (1325-e muxli da sxva normebi). am wesebisa da im 

normebis mixedviT, romlebic specialuri xasiaTis SromiT urTier-

Tobebs awesrigebs, xelSekruleba namdvilia, Tuki saxezea rig arsebiT 

moTxovnebTan Sesabamisoba.

zemoaRniSnulis gaTvaliswinebiT, magaliTad, werilobiTi forma 

pirdapiraa gaTvaliswinebuli kanoniT Semdegi SromiTi xelSekrule-

bebis namdvilobisaTvis:

_ vadiani xelSekruleba (2001 wlis 6 seqtembris №368 sakanonmdeblo 

gankarguleba);

_ staJireba (2011 wlis 14 seqtembris №167 sakanonmdeblo gankar-

guleba);

_ personalis daqiravebisa da [dasaqmebis] saagentos momsaxureba (2003 
wlis 10 seqtembris №276 sakanonmdeblo gankargulebis me-20 nawili da 

Semg. debulebebi).

italiis samoqalaqo kodeqsis (1325-e muxli da Semdg. debulebebi) 

zogadi wesis mixedviT, xelSekruleba namdvilia, Tuki igi Seesabameba 

Semdeg ZiriTad moTxovnebs:

a) mxareebs Soris arsebobs SeTanxmeba;

b) arsebobs safuZveli (reason of contract [savaraudod `causa~]);
g) saxezea SeTaxmebis sagani;

d) daculia forma.

specifikur SemTxvevebSi SromiTi xelSekruleba ideba damsaqmebelsa 

da dasaqmebuls Sori, Cveulebriv, fomalizebuli dasaqmebis dokumentis 

[daniSvnis brZaneba] saxiT, romelSic damsaqmebeli kisrulobs valdeb-

ulebas, daasaqmos individi im pirobebiTa da vadiT, romelic gawerilia 

am dokumentSi. dokumentis Sinaarsi, Tuki srulyofiladaa Sedgenili 

kanonis dacviT, uTanabrdeba SromiT xelSekrulebas.

SromiTi urTierTobis dawyebidan, italiaSi, damsaqmebelma unda mia-

wodos dasaqmebuls Semdegi informacia xelSekrulebis pirobebTan da-

p. salazari,  muxli 7-8
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kavSirebiT4:

• mxareTa vinaoba;

• samuSaos dawyebis TariRi (aseve gamosacdeli vadis xangrZlivoba, 

amgvari pirobis arsebobisas);

• vadis amowurvis TariRi, Tuki dasaqmeba vadiania (rodesac aseTi 

xelSekruleba nebadarTulia kanonmdeblis mier);

• anazRaureb[is odenoba] (gamoangariSebis meTodi, gadaxdis sixSire 

(perioduloba) da nebismieri gansakuTrebuli piroba, romelic arsebobs 

sargeblis zRvarTan (fringe benefi ts) dakavSirebiT);

• samuSaos normaluri dRiuri an kvireuli xangrZlivoba;

• samuSaos Sesrulebis adgili (ZiriTadi samuSao adgili);

• yovelwliuri anazRaurebadi Svebulebis xangrZlivoba;

• dasaqmebulis movaleobebi da Sesabamisi samuSaos „kategoria“, ro-

melic dgindeba italiis samoqalaqo kodeqsis 2095-e muliT (dasaqmeb-

ulebi dayofili arian kategoriebad _ lurji, TeTri da aRmasrule-

blebi, Semdgomi klasifikaciiT sxvadasxva donis muSakebad erovnuli 

koleqtiuri SeTanxmebebis mixedviT); 

• SromiTi urTierTobis Sewyvetisas winaswari Setyobinebis periodi;

• yovelwliuri Svebulebis, samuSao saaTebisa da winaswar Setyo-

binebis pirobebTan dakavSirebiT SesaZlebelia gamosayenebad erovnul 

koleqtiur SeTanxmebaze miTiTeba. Tuki gamosayenebelia romelime 

erovnuli koleqtiuri SeTanxmeba konkretuli SromiTi urTierTobi-

sadmi, an Tuki mxareebi Tanxmdebian gansxvavebul wesze, es pirdapir 

unda iqnes gansazRvruli SeTanxmebaSi.  

warmodgenili informacia SesaZloa, 91/533/EEC evropuli direqti-

vis me-3 muxlis mixedviT _ dasaqmebulisaTvis miwodebul unda iqnes ara 

ugvianes samuSaos dawyebidan ori Tvisa, Semdegi formiT:  

a) werilobiTi SromiTi xelSekruleba da/an

b) dasaqmebis Sesaxeb dokumenti [brZaneba] da/an

g) erTi an meti werilobiTi dokumentis meSveobiT, romlidanac 

erTi, sul mcire, Seicavs direqtivis me-2 muxlSi mocemul informacias.

direqtivis mizania „uzrunvelyos dasaqmebuli im dacviT, romelic 

Tavidan aacilebs mas SromiTi urTierTobis pirobebTan dakavSirebul 

gaurkvevlobasa da arasaimedoobas, aseve uzrunvelyos SromiTi bazris 

meti gamWvirvaloba. am TvalsazrisiT, direqtiva adgens, rom dasaqme-

buls unda mieces dokumenti, romelic moicavs misi SromiTi xelSek-

rulebis an SromiTi urTierTobis ZiriTadi elementebis Taobaze infor-

4 91/533/EEC evropuli direqtivis me-2 muxli da italiuri samarTlis sistemis 1997 
wlis 26 maisi №152 da 2000 wlis 21 dekembris №181 (me-42 muxli) sakanonmdeblo gank-
argulebebi. ix. aseve saqarTvelos Sromis kodeqsis me-13 muxlis komentari.
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macias. ufro metic, me-5 muxlis mixedviT, dasaqmebuls unda miewodos 

informacia xelSekrulebasa Tu SromiT urTierTobaSi nebismieri cvli-

lebis Taobaze, garda dokumentebSi miTiTebuli, kanonmdeblobis, reg-

ulirebisa da administraciuli an sxvagvari normatiuli debulebebis 

cvlilebiT gamowveuli SemTxvevisa.“5

nebismier SemTxvevaSi da rogorc italiuri samoqalaqo samarTlis 

sistemis mowesrigebis Sedegi, SromiTi xelSekruleba SeiZleba, iTval-

iswinebdes gamosacdel vadas (periodo di prova)6. am periodis ganmavloba-

Si nebismieri mxare uflebamosilia, Sewyvitos (moSalos) xelSekrule-

ba winaswari Setyobinebis gareSe, nebismieri mizeziTa da yovelgvari 

kompensaciis gareSe Seutyobineblobis sanacvlod. Periodo di prova-s 
xangrZlivoba, Cveulebriv, dgindeba gamosayenebeli erovnuli koleq-

tiuri SeTanxmebiT da gansxvavdeba dasaqmebulTa kategorebis mixed-

viT (maqsimaluri xangrZlivobaa 6 Tve umaRlesi donis dasaqmebulTa da 

aRmasruleblebisTvis)7. Tuki mxareebi gadawyveten gamosacdeli vadis 

gamoyenebas SromiT urTierTobaSi, samoqalaqo kodeqsis 2096-e muxlis 

mixedviT, es unda ganaxorcielon werilobiT SromiT xelSekrulebaSi 

da masze SeTanxmeba unda moxdes ara ugvianes SromiTi urTierTobis 

dawyebis dRisa. am moTxovnis Seusrulebloba periodo di prova pirobas 

baTilad aqcevs da urTierToba dasawyisidanve ganixileba Cveulebriv 

xelSekrulebad. 

warmodgenili mowesrigeba, romelic miznad isaxavs, uzrunvelyos 

dasaqmebuli SromiT urTierTobasTan dakavSirebuli ZiriTadi infor-

maciiT8, aris italiuri SromiTi samarTlis gamiznuli dacva am samar-

TliT yovelTvis „sust“ mxared aRiarebuli mxaris SromiT urTierTo-

bebSi9. es aris erTgvari kompensacia damsaqmeblis mxridan imisa, rom 

dasaqmebulma keTilsindisierad unda Seasrulos Tavisi SromiTi mova-

leobebi.

zogadad, dasaqmebulma (iseve, rogorc damsaqmebelma) xelSekruleba 

samoqalaqo samarTliT gaTvaliswinebuli keTilsindisierebis principis 

dacviT unda Seasrulos italiuri samoqalaqo kodeqsis 1175-e da 1375-e 
muxlebis mixedviT. amaSi, magaliTad, igulisxmeba xelsawyoebisa da masa-

lis saTanado mdgomareobaSi Senaxvisa da ukan dabrunebis movaleoba (risi 

5 imis Sesafaseblad, Tu rogor iqna implementirebuli direqtiva TiToeuli qveynis 
kanonmdeblobaSi ix. Report on the implementation of Directive 91/533/EEC; ix. aseve European 
Foundation for the improvement of living and working conditions, Part-time in Europe, 2007.
6 R. Del Punta, Lavoro in prova, in Enc. Giur. XVIII, (1990). 
7 Regal Decree 13 November 1924, n. 1825, Article 4.
8 ix. aseve EU Court of Justice 4 December 1997 in C253/96-C258/96.
9 P. Ichino, Il lavoro subordinato: defi nizione e inquadramento, in Commentario al Codice Civile, (P. 
Schlesinger ed.), (Milan, 1992).
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darRvevac, bralis maRali xarisxisas, SeiZleba gaxdes zianis anazRaurebis 

safuZveli, Tumca, faqtobrivad, disciplinuri sanqciis qvemdebarea).

garda amisa, samoqalaqo kodeqsis 2104-e da 2105-e muxlebSi gaTval-

iswinebulia, rom dasaqmebulma unda Seasrulos Tavisi movaleobebi dam-

saqmeblis miTiTebebisa da interesebis Sesabamisad da ar unda dakavdes 

imgvari biznesiT, romelic konkurencias gauwevs damsaqmebels an aiRos 

iseTi samuSao, romliTac zians miayenebs kompanias an damsaqmeblis bi-

znes interesebs. ufro metic, dasaqmebulma ar unda gaumJRavnos sxva 

pirebs is konfidencialuri informacia, romelic exeba sawarmos or-

ganizacias an warmoebis meTodebs; man aseve ar unda gamoiyenos aseTi 

informacia sxva damsaqmebelTan an Tavisi sakuTari sargeblis mizniT.

am valdebulebaTa darRveva disciplinuri xasiaTisaa da iwvevs san-

qciebis amoqmedebas, aseve, mZime SemTxvevebSi, SromiTi urTierTobis 

Sewyvetas samarTliani safuZvliT (giusta causa)10.
miuxedavad amisa, dasaqmebuls aqvs arCevanis Tavisufleba da 

moTxovnis ufleba damsaqmeblisadmi, rom dasaqmdes arasrul ganakveTze 

an Secvalos (koleqtiuri SeTanxmebiT gansazRvruli an kompaniis Sida 

wesebiT dadgenili wesis dacviT) sruli ganakveTi arasruliT. ufro 

metic, mas aqvs ufleba, zemoaRniSnuli keTilsindisierebis principis 

safuZvelze, romelic gamoiyeneba SromiTi urTierTobisadmi, asruleb-

des erTze met samuSaos arasrul ganakveTze11. 

2001 wlis 25 Tebervlis №61 sakanonmdeblo gankargulebaSi gad-

motanil iqna 97/81/EC direqtiva. es normatiuli aqti mniSvnelovnad 

Seicvala 2003 wlis seqtembridan moyolebuli (Decreto Biagi-iT), dabo-

los,  masSi cvlilebebi Sevida 2012 wlis 28 ivniss (Legge Fornero). evro-

puli kavSiris direqtivis principebis mixedviT, italiurma samarTalma 

reforma ganicada arasrul ganakveTiT dasaqmebis nawilSi, romliTac 

nawilobriv Canacvlda adrindeli arasrulyofili normebi12.

 evropuli direqtivis mizania (danarTi SeTanxmebis 1-li nawili):

a) arasrul ganakveTze dasaqmebulTa mimarT diskriminaciis aRkveTa 

da arasruli ganakveTis samuSao xarisxis gaumjobeseba;

b) nebayoflobiT safuZvelze arasrul ganakveTze samuSaos ganvi-

Tarebis xelSewyoba da samuSao drois moqnili organizaciis waxal-

iseba imgvarad, rom gaTvaliswinebul iqnes damsaqmeblisa da muSakTa 

10 samoqalaqo kodeqsis 2119-e muxli. G. Santoro Passarelli, Il lavoro subordinato, 
l’identifi cazione della fattispecie, in G. Santoro Passarelli (ed.), Diritto e processo del lavoro e della 
previdenza sociale, (Turin, 2014).
11 italiis sakonstitucio sasamarTlos 1992 wlis 5 maisis №210 gadawyvetileba.
12 S. Bellomo, Il contratto di lavoro a tempo parziale ed il lavoro ripartito, in G. Santoro Passarelli 
(ed.), Diritto e processo del lavoro e della previdenza sociale, (Turin, 2014). 
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moTxovnilebebi.

evropuli direqtivis mixedviT (danarT SeTanxmebis me-3 nawili):

1. termini „arasrul ganakveTze dasaqmebuli“ uTiTebs iseT mu-

Sakze, romlis Cveulebriv samuSao saaTebi, erTi kviris periodze gaan-

gariSebiT an wliuri saSualo gaangariSebiT, naklebia srul ganakveTze 

dasaqmebul pirTa Cveulebrivi samuSao saaTebze.

2. termini „Sesadarebeli srulganakveTze dasaqmebuli“ niSnavs imave 

dawesebulebaSi srul ganakveTze momuSaves, romelsac dadebuli aqvs 

imave tipis SromiTi xelSekruleba an aqvs imave urTierToba imasTan 

SedarebiT, vinc dakavebulia imave an msgavsi samuSaoTi misi ierarqiuli 

poziciisa da kvalifikacia/unarebis  saTanadod gaTvaliswinebiT.   

rodesac saxeze ar aris Sesadarebeli srul ganakveTze dasaqmebuli 

imave dawesebulebaSi, Sedareba unda moxdes gamosayenebeli koleqtiuri 

SeTanxmebis an, rodesac arc gamosayenebeli koleqtiuri SeTanxmeba ar 

arsebobs, moqmedi erovnuli kanonmdeblobis, koleqtiuri SeTanxmebebi-

sa da praqtikis gaTvaliswinebiT.

italiuri SromiTi kanonmdeblobis mixedviT, arasrul ganakveTze 

dasaqmebulebi ufro detalurad Semdegnairad ganimarteba13:

• dasaqmebulebi, romlebic amcireben TavianT samuSao dros srul 

dRiur samuSao drosTan SedarebiT, romelsac adgens Sesabamisi erovnu-

li koleqtiuri SeTanxmeba (part-time orizzontale); an
• dasaqmebulebi, romlebic Seusabameben TavianT samuSao dros Cveu-

lebriv dRiur srul samuSao dros, Tumca mxolod kviris, Tvis an wlis 

gansazRvruli periodisaTvis (part-time verticale).
arasrul ganakveTze dasaqmebis daSveba da ganxorcieleba mniS-

vnelovani gzaa SromiTi bazris moqnilobis uzrunvelsayofad, Tumca 

unda aRiniSnos, rom arasrul ganakveTze samuSaos aseve aqvs gansaz-

Rvruli naklic, iseTi, rogoricaa dasaqmebulTa dabali anazRaureba 

(mizezi, ratomac xdeba arasrul ganakveTze SromiTi urTierTierTobis 

daSveba), naklebad efeqtiani karieruli winsvlis SesaZlebloba (miuxe-

davad imisa, rom kanoni krZalavs arasrul ganakveTze momuSaveTa nebi-

smier diskriminacias)14, fiqsirebul xarjebTan dakavSirebuli Sedegebi, 

radgan isini imavea, rac srul ganakveTze dasaqmebulTaTvis, rogori-

caa dazRveva, socialuri Senatani an wvrTnis (triningis) xarjebi. nebi-

smier SemTxvevaSi, ganuwyveteli da mudmivad mzardi qalTa dasaqmeba 

didi msoflio omis mere da ukanasknel saukuneSi SeiZleba ganxilul 

iqnes arasrul ganakveTze dasaqmebis zrdis mizezad bevr qveyanaSi. is-

toriuli da sociologiuri mizezebi aseve unda iqnes gaTvaliswinebu-

13 Legislative Decree 25 February 2001, n. 61, Article 1.
14 97/81/EC evropuli direqtivis danarTi SeTanxmebis me-4 nawili.
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li qalTa tradiciul saojaxo sameurneo saqmianobis Sefasebisas. es is 

sakiTxebia, romelTa meSveobiTac samuSaos moqniloba dgeba keTildRe-

obis modelTa miRebisa da ganxorcielebaSi  evropuli dRis wesrigis 

saTaveSi15.  

italiuri Sromis samarTlis mixedviT, arasrulganakveTiani urT-

ierToba unda damyardes werilobiTi formiT, romliTac ganisazRvreba 

samuSaos xangrZlivoba, dRiuri, Tviuri an wliuri samuSao saaTebi da 

nebismieri debuleba, romliTac mxareebi uflebamosilni xdebian urT-

ierTobis periodSi Secvalon SeTanxmeba.

koleqtiuri SeTanxmebebi, Tavis mxriv, adgens saaTebis im maqsimalur 

odenobas, romelic nebadarTulia arasrul ganakveTze momuSavisaT-

vis iseve, rogorc damatebiT samuSao saaTebs (e.w. lavoro supplementare-
s), mizezebs, romlebic daSvebulia SeTanxmebulze meti samuSo saaTebis 

nebadarTulobisTvis da Sedegebs, romlebsac iwvevs arasrul ganakve-

Tze momuSavisagan  gamosayenebeli erovnuli koleqtiuri xelSkrule-

biT daSvebul maqsimalur saaTobriv odenobaze metis muSobis moTxovna. 

italiis Sromis samarTalSi koleqtiuri SeTanxmebebis debulebebiT 

dgindeba zogadi wesi, romlis mixedviTac, damsaqmebels eniWeba ufleba 

dasaqmebulTan SeaTanxmos yoveldRiuri da yovelkvireuli samuSao saa-

Tebis gadanawilebis calmxrivad cvlileba (clausole fl essibili) an gazardos 

samuSao saaTebis odenoba (clausole elastiche). SedarebiT axali №92/2012 
(Legge Fornero) kanoniT“ dgindeba, rom koleqtiuri SeTanxmebiT unda gan-

isazRvros procedurebi, romliTac muSakebs miecemaT am debulebaTa 

gauqmebis an cvlilebis ufleba. amdenad, koleqtiuri SeTanxmebebiT 

xdeba im SemTxvevaTa detalizacia, romelTa drosac muSakebs SeuZliaT, 

gadaxedon SromiT xelSekrulebas Sesabamisi debulebebis [cvlilebis] 

TvalsazrisiT~.16

mxareebi werilobiT SeiZleba SeTanxmdnen, rom cvlian srulganakve-

Tian xelSekrulebas arasrulganakveTianad da, piriqiT. Secvlili Se-

Tanxmeba unda damowmdes Sromis makontrolebeli organos _ Sromis 

ofisis (Labor Offi ce) mier. arasruli ganakveTis moTxovnis specialuri 

uflebamosileba da arCevanis cvlilebis SesaZlebloba kanoniTaa dad-

genili zogierTi kategoriis dasaqmebulebisaTvis, kerZod, studentebi-

15 arasrul ganakveTze dasamebis mimoxilvisaTvis ix. European Foundation for the Im-
provement of Living and Working Conditions, Part-time work in Europe, 2007. samuSo drois 
TvalsazrisiTa da sakixze inkluziuri da mzardi gavlenisaTvis ix. aseve European 
Foundation for the Improvement of Living and Working Conditions, Working time in the EU, 2012.
16 ix. E-Journal of International and Comparative Labour Studies _ Vol. 1, No 3-4 October-December 
2012 _ ADAPT University press. Marina Brollo, Lavoro a tempo parziale dopo la l. n. 92/2012: meno 
fl ex, più security, Lav. Giur. 10 (2012). 
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saTvis an dasaqmebulebi onkologiuri da seriozuli davadebis mqone-

TaTvis17. dasaqmebulTa specialuri kategoriebis garda, mniSvnelovania, 

gvaxsovdes, rom arasrul ganakveTze dasaqmeba adamianTaTvis samuSaosa 

da dasvenebis optimaluri balansis kargi saSualebaa da xdeba evro-

paSi kvlevis specialuri interesis sfero arasruli ganakveTis Taobaze 

97/81/EC evropuli direqtivis erT-erTi mTavari principis mixedviT, 

romliTac „xeli unda Seewyos qalebsa da mamakacebs arasrul ganakve-

Tian samuSaoze wvdomaSi, raTa moemzadon pensiaze gasvlisTvis, SeaTav-

son profesiuli da saojaxo cxovreba da miiRon ganaTleba, aimaRlon 

kvalifikacia da hqondeT wvrTnis SesaZlebloba, unar-Cvevebis gaum-

jobesebisa da karieruli zrdis SesaZleblobis uzrunvelyofis mizniT, 

damsaqmeblisa da dasaqmebulis saerTo sargeblis misaRebad imgvarad, 

rom uzrunvelyofil iqnes sawarmos ganviTareba~18. principi, romelic 

xazs usvams zogierT mniSvnelovan aspeqts, kvlav ZalaSia evropis 2020 
wlisaTvis misaRwevi miznebisaTvis: samuSao Zalis asaki da pensiaze gasv-

lis wesebi, samuSaosa da misgan Tavisufali cxovrebis balansi, ganaTle-

ba da unarCvevebi.

paola salazari 

advokati 

17 Legislative Decree 25 February 2001, n. 61, Article 12bis.
18 ix. aseve D. Grandi, Work-Life Balance: constraints and opportunities for an effective implemen-
tation at fi rm-level (2012); O’Reilly & Fagan, Part-Time Prospects: An International Comparison, 
(London, 1998); European Foundation for the  Improvement of Living and Working Conditions Rec-
onciliation of work, private and family life in the European Union _ 2011; ILO Overview 2012 on 
Work-Life balance.
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muxli 9. gamosacdeli vada

1. Sesasrulebel samuSaosTan piris Sesabamisobis dadgenis mizniT, 

mxareTa SeTanxmebiT, dasaqmebulTan SesaZlebelia mxolod erTxel 

daidos SromiTi xelSekruleba gamosacdeli vadiT araumetes 6 Tvisa. 

SromiTi xelSekruleba gamosacdeli vadiT ideba mxolod werilobiTi 

formiT.

2. gamosacdeli vadiT muSaoba an azRaurebadia. am anazRaurebis ode-

noba da gadaxdis wesi ganisazRvreba mxareTa SeTanxmebiT.

3. damsaqmebels ufleba aqvs, gamosacdeli vadis ganmavlobaSi nebi-

smier dros dados dasaqmebulTan SromiTi xelSekruleba an Sewyvitos 

masTan gamosacdeli vadiT dadebuli SromiTi xelSekruleba.

4. gamosacdeli vadiT dadebuli SromiTi xelSekrulebis Sewyvetis 

SemTxvevaze ar vrceldeba am kanonis 38-e muxliT gaTvaliswinebuli 

moTxovnebi, Tu gamosacdeli vadiT dadebuli SromiTi xelSekrulebiT 

sxva ram ar aris gansazRvruli. gamosacdeli vadiT dadebuli SromiTi 

xelSekrulebis Sewyvetis SemTxvevaSi dasaqmebulis Sroma anazRaurdeba 

namuSevari drois Sesabamisad.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

komentari

saqarTvelo

gamosacdeli vada aris damsaqmeblisa da dasaqmebulisaTvis misaRebi da 

sasurveli meqanizmi, radgan igi saSualebas aZlevs pirvels, Seafasos 

kandidatis Sesaferisoba TanamdebobisaTvis da meorisaTvis ki SesaZle-

bloba Sesabamisi SromiTi xelSekrulebidan da konkretuli samuSaodan 

gamomdinare upiratesobaTa da naklovanebaTa dasanaxavad.  amdenad, 

gamosacdeli periodi metad efeqtiani meqanizmia orive mxridan arada-

makmayofilebeli SromiTi urTierTobis Tavidan asacileblad.

saqarTvelos Sromis kodeqsis me-9 muxliT dgindeba gamosacdeli 

periodisaTvis ZiriTadi moTxovnebi: i) [SeTanxmebis] forma (igi werilo-

biT unda gaformdes), ii) misi maqsimaluri xangrZlivoba (eqvsi Tve), iii) 
dasaqmebulis anazRaureba am periodSi samuSaos SesrulebisaTvis (ro-

melic ganisazRvreba mxareTa SeTanxmebiT).1

1 poloneTma iseve, rogorc bevrma yofili sabWoTa kavSiris qveyanam, SemoiRo gamo-

sacdeli vadis Taobaze debuleba SromiTi xelSekrulebebisaTvis, msgavsad qarTu-

li midgomisa amasTan dakavSirebiT. polineTis Sromis samarTlis reformis mimox-
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moyvanili debuleba momdinareobs Semdegi saerTaSoriso wyaroebi-

dan: Sromis saerTaSoriso organizaciis (Sso) arasrulganakveTiani sa-

muSaos Sesaxeb konvencia (1994 w.) da [evropuli] sabWos 97/81/EC direq-

tiva arasruli ganakveTis Sesaxeb CarCo SeTanxmebis Sesaxeb (1997 w.). 

garda amisa, debuleba mWidrod ukavSirdeba saqarTvelos midrekilebas 

asocirebis xelSekrulebisadmi (daido evropul kavSirsa da saqarT-

velos Soris 2014 wlis 27 ivniss), rac qveyanas akisrebs valdebulebas, 

gadmoitanos Tavis erovnul kanonmdeblobasa da danergos praqtikaSi 

Sso-is mier damkvidrebuli saerTaSoriso standartebi (romelTa Sori-

sacaa Sso-is arasrulganakveTiani samuSaos Sesaxeb №175 (1994 w,) konven-

cia).

sami ZiriTadi mosazreba gamomdinareobs zemoaRniSnuli qarTuli 

normidan. pirveli mizezi, ratomac SeiZleba SeTanxmdes gamosacdeli 

periodi, aris is, rom damsaqmebels mieces Sansi Seafasos dasaqmebulis 

aucilebeli unar-Cvevebi samuSaos Sesasruleblad, pirdapir mocemulia 

pirvel nawilSi. miuxedavad amisa, es debuleba damsaqmeblis poziciidan 

ufro udgeba sakiTxs, vidre orive mxaris TvalTaxedvidan. Semdeg, meore 

Taviseburebaa is, rom me-2 nawili exeba gamosacdel periodSi Sesrule-

buli samuSaos anazRaurebas. amgvari debulebis gaTvaliswineba gamor-

icxavs gamosacdeli vadis dawesebis SesaZleblobas staJirebis Sesaxeb 

urTierTobasa da kvalifikaciis amaRlebis Sesaxeb xelSekrulebebSi, 

radgan aseTi urTierTobebi, TavianTi specifikis gamo anazRaurebis 

savaldebuloobas ar iTvaliswinebs. faqtobrivad, saqarTvelos Sromis 

kodeqsis mixedviT, isini xasiaTdeba, rogorc e.w. causa misata, e.i. Sromi-

Ti xelSekruleba, romelic miznad isaxavs ori miznis miRwevas: samuSaos 

Sesrulebasa da dasaqmebulis kvalifikaciis amaRlebas. garda amisa, es 

debuleba Seicavs Sromis kodeqsis me-9 muxlis adrindeli variantis2 

mniSvnelovan cvlilebas, radgan masSi gamosacdeli vadiT Sesrulebuli 

ilvisaTvis ix. M. Sewerynski, Varieties In Employment Status And Related Issues In Polish Labour 
Law, 18 Comp. Lab. L. 523 (1997).
2 Sead.  me-9 muxls, gamosacdeli vada _ 1. Sesasrulebel samuSaosTan piris Sesabam-
isobis dadgenis mizniT, mxareTa SeTanxmebiT, dasaqmebulTan SesaZlebelia, mxolod 
erTxel daidos SromiTi xelSekruleba gamosacdeli vadiT araumetes eqvsi Tvisa. 
SromiTi xelSekruleba gamosacdeli vadiT ideba mxolod werilobiTi formiT. sxva 
SemTxvevaSi, is CaiTvleba Cveulebriv SromiT xelSekrulebad  2. damsaqmebels ufle-

ba aqvs, gamosacdeli vadis ganmavlobaSi, nebismier dros, dados dasaqmebulTan 
SromiTi xelSekruleba an Sewyvitos masTan gamosacdeli vadiT dadebuli SromiTi 
xelSekruleba. 3. gamosacdeli vadiT dadebuli SromiTi xelSekrulebis Sewyvetis 
SemTxvevaze ar vrceldeba am kanonis 38-e muxliT gaTvaliswinebuli moTxovnebi, Tu 
gamosacdeli vadiT dadebuli SromiTi xelSekrulebiT sxva ram ar aris gansazRvru-

li. gamosacdeli vadiT dadebuli SromiTi xelSekrulebis Sewyvetis SemTxvevaSi 
dasaqmebulis Sroma anazRaurdeba namuSevari drois Sesabamisad.
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samuSaosaTvis aranairi kompensacia ar wesdeboda.  aqedan gamomdinare, 

kompensaciis mxedvelobaSi miRebiT, am debulebis gaTvaliswineba na-

Tels xdis kanonmdeblis gaZlierebul survils dasaqmebulis dacvaze.

ufro metic, me-3 nawiliT Semotanilia principi „survili gaTavi-

sufleba“ („fi re at will“), rac tipuri saerTo samarTlis cnebaa, romelic 

gavrcelebulia aSS-Si. muxliT dgindeba, rom mxolod damsaqmebelia 

uflebamosili, Sewyvitos SeTanxmeba gamosacdeli vadis Sesaxeb nebis-

mier dros, raTa dados [Cveulebrivi] SromiTi xelSekruleba dasaqmeb-

ulTan an gaaTavisuflos igi. amdenad, miuxedavad imisa, rom es muxli 

ganamtkicebs dasaqmebulis uflebebs savaldebulo anazRaurebis dawese-

biTa da gamosacdeli vadis mimarT fiqsirebuli periodis moTxovnebiT, 

upiratesobebi, romelic am samarTlebriv instituts axasiaTebs, mainc 

mxolod damsaqmeblisTvisaa mocemuli.

daskvnis saxiT unda iTqvs, rom qarTul kanonmdeblobas aklia „aras-

rul ganakveTze dasaqmebulis“ zusti definicia aseTi muSakebisaTvis 

minimaluri samuSao saaTebis dawesebasTan erTad iseve, rogorc imis 

gamokveTa, Tu romeli uflebebiT sargeblobs arasrul ganakveTze 

dasaqmebuli pro rata safuZvelze, Tanabrad srul ganakveTze dasaqmebul 

muSakebTan SedarebiT.

„samoqalaqo“ samarTlis [sistema]

italiuri samarTlis sistemaSi gansxvavebuli midgomaa am sakiTxTan da-

kavSirebiT.

italiis samoqalaqo kodeqsis 2096-e3 muxlis me-3 punqtis mixedviT, 

nebismieri SromiTi xelSekruleba SeiZleba daidos gamosacdeli va-

diT, romlis ganmavlobaSic nebismieri mxarea uflebamosili, Sewyvitos 

xelSekruleba [winaswari] Setyobinebisa da sajariomo sanqciebis gareSe.4

Setyobinebaze (iseve, rogorc gaTavisuflebis [saTanado] mizezze5) 

3 italiis samoqalaqo kodeqsi 2096-e muxlis me-3 punqtiT ganisazRvreba, rom i) 
gamosacdeli vadis Taobaze SeTanxmeba werilobiT unda gaformdes, ii) damsaqmebel-

ica da dasaqmebulic, Sesabamisad, valdebuli arian eqsperimentis ganxorcielebaze, 
romlis Sinaarsic xelSekrulebis sagania, iii) gamosacdeli vadisas nebismieri mxare 
uflebamosilia, Sewyvitos xelSekruleba winaswari gafrTxilebisa da kompensaciis 
gareSe, iv) Tuki, yvelafris miuxedavad, aucilebelia fiqsirebuli minimaluri vada 
da amis Taobaze mxareebi SeTanxmdnen, xelSekruleba ar SeiZleba, Sewydes am peri-

odis gasvlamde, v) rogorc ki gamosacdeli vada iwureba, dasaqmeba Cveulebriv xas-
iaTs iZens da Sesrulebuli samuSao iTvleba dasaqmebulis staJSi.
4 gamosacdel periodTan dakavSirebiT ix. C. Assanti, Il contratto di lavoro a prova, (Milan, 
1957) da ufro gviandeli L. Menghini, La clausola di prova, DLComm, vol. II (C. Cester ed.), 
(1998), at 395 ff., aseve avtoris mier citirebuli bibliografia.
5 italiis sakonstitucio sasamarTlom _ Corte Costituzionale (Corte Cost.) daadgina, 

a. boroni,  muxli 9



99

uari winaaRmdegobaSi modis italiuri sistemis zogad midgomasTan, rom 

dacul iqnes dasaqmebulis, rogorc urTierTobis „susti“ mxaris ufle-

bebi farTod.6 miuxedavad amisa, gansakuTrebuli ratio, romelsac gamo-

sacdeli vada efuZneba, kerZod, testirebis aucilebloba, TavisTavad, 

gulisxmobs garkveul bundovanebas, SesaZlebel warumateblobasa da 

safuZvliani gaTavisuflebis sistemaSi institutis legitimur gansa-

kuTrebul  adgils.

ufro metic,  mas Semdeg, rac dasruldeba gamosacdeli vada, Tuki 

arc erT mxares ar gamouTqvams mis adrindeli Sewyvetis survili, 

SromiTi xelSekruleba iZens Cveulebriv xasiTs da samuSao, romelic 

Sesrulda gamosacdel periodSi, CaTvleba dasaqmebulis staJSi.7 

es imasa niSnavs, rom gamosacdeli vada ar aris damoukidebeli  

SromiTi xelSekruleba8, igi ufro gamocalkevebuli saxelSekrulebo 

debulebaa. 

gamosacdeli vadis Taobaze saxelSekrulebo piroba ganisazRvreba, 

rogorc nebaze damokidebuli piroba9. es ki imas niSnavs, rom es piroba 

warmoSobs mxareTa saziaro molodins momdevno SefasebiT periodze, 

romlis ganmavlobaSic maT Soris Cveulebrivi SromiTi xelSekrulebis 

gaformebis dadebiTi da uaryofiTi mxareebi unda gaanalizdes.10 am 

mizeziT gamosacdeli vadis Taobaze SeTanxmeba droebiTi xasiaTisaa da 

misi SromiT xelSekrulebad transformacia damokidebulia am periodis 

pozitiurad dasrulebaze. es, ZiriTadad, niSnavs imasa, rom mxareebi 

dasawyisSive Tanxmdebian erTgvar droSi SezRudul eqsperimentze, ro-

melic saSualebas miscemT maT, erTi mxriv, aRiaron an uaryon dasaqme-

bulis unarebis saTanadooba dakavebuli poziciisaTvis da, meore mxriv, 

rom damsaqmebeli ar aris valdebuli, daasabuTos dasaqmebulis gaTavisufleba 
gamosacdeli vadis ganmavlobaSi, Sead. judgments Corte cost., 1980, n. 189, Corte Cost., 1976, 
n. 204 da Corte Cost., 2000, n. 541.
6  R. Scognamiglio, La Natura Non Contrattuale Del Lavoro Subordinato, Riv. it. dir. lav., Vol. 4, 
(2007), at 379. avtori amtkicebs, rom SromiTi urTierToba ar SeiZleba aRqmul iqnes 
saxelSekrulebod (Tumca igi warmoiSoba SromiTi xelSekrulebisagan), radgan misis 
specifikuri xasiaTis gaTvaliswinebiT, igi warmoSobs uTanasworobas damsaqmebelsa 
da dasaqmebuls Soris. amis sapirispirod, xelSekrulebis mxareebs Soris aranairi 
gansxvavebuli uflebrivi mdgomareoba ar warmoiSoba da misi mizania mxareTa in-
teresebis realizacia. amdenad, italiuri samarTlis mixedviT, SromiTi urTierTo-

bis mowesrigeba emsaxureba dasaqmebulis, rogorc susti mxaris dacvis mizans maSin, 
rodesac saxelSekrulebo regulirebis daniSnulebaa mxareTa avtonomiis marTebu-

li ganxorcieleba.
7 F. Carinci, De Luca Tamajo, P. Tosi & T. Treu, Diritto del lavoro, il rapporto di lavoro subordinato, 
(4th ed. Turin 1998), at 64.
8 A. Tursi, P. A. Varesi, Lineamenti di diritto del lavoro, (5th ed., 2012), at 22.
9 ix. gadawyvetileba, Italian Corte di Cassazione (Cass.), 1993, n. 4669 (Italy).
10 Cass., 1985, n. 233 (Italy).
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samuSaos Sinaarsisa da garemos Sesabamisoba dasaqmebulisTvis.11 Tuki 

eqsperimenti warmatebulia, SeTanxmeba Cveulebriv xasiaTs iZens.12 Rirs 

davamatoT, rom isk-is 2096-e muxlis mixedviT, gamosacdeli vadis Ses-

axeb piroba mxareTa mier SeiZleba Setanil iqnes uvado, droebiT, fiq-

sirebul vadian, kvalifikaciis amaRlebis Sesaxeb iseve, rogorc sta-

Jirebis Taobaze xelSekrulebaSi.13

Semdgom, isk-is 2096-e muxlis mixedviT, gamosacdeli vadis Sesaxeb 

SeTanxmebis mimarT arsebuli formis moTxovnebs Soris, dgindeba SeTanx-

mebis werilobiTi forma. es savaldebulo forma gaTvaliswinebuli ad 
substantiam, saxeldobr, rogorc Tavad SeTanxmebis namdvilobis garantia 

da dasaqmebulis dacva.14 damatebiT, orive mxarem xeli unda moaweros 

SeTanxmebas, romelic ideba dasaqmebamde an dasaqmebisas.15 am moTxovnaTa 

daukmayofilebloba iwvevs gamosacdeli vadis Sesaxeb pirobis baTilo-

bas, rac Tvisebrivad iwvevs Cveulebrivi SromiT xelSekrulebad trans-

11 F. Carinci, De Luca Tamajo, P. Tosi & T. Treu, me-7 sq., 65. SeTanxmeba gamosacdel vadaze 
miznad isaxavs orive mxaris interesebis dacvas imgvarad, rom saSualebas aZlevs maT 
Seafason SromiTi xelSekrulebis sikeTeebi, rac aseve warmoadgens aseTi SeTanxmebis 
causa-s. Sesabamisad, Tuki gamosacdeli vadis Sesaxeb SeTanxmeba ar iZleva eqsperi-

mentis saSualebas, rac causa-sTan SesabamisobaSia, maSin aseTi SeTanxmeba kanonsawi-

naaRmdegod unda CaiTvalos. magaliTad, iTvleba, rom, Tuki erTi da imave mxareebma 
gaaformes wina SromiTi xelSekruleba, romliTac maT Soris warmatebuli urTier-

Toba warmoSva, gamosacdelma vadam, romelic pirvel saxelSekrlebo urTierTobi-

saTvis iqna gavlili, warmatebiT Caiara da, amdenad, ukanono iqneba axlis xelmowera. 
Sead. Cass., 1998, n. 12379 (Italy). miuxedavad amisa, imave mxareebi uflebamosilni arian, 
SeaTanxmon axali gamosacdeli vada ori TanmimdevrobiT dadebuli xelSekrulebi-

sTvis, Tuki damsaqmebeli gonivrul safuZvels ukavSirebs ara marto dasaqmebulis 
unar-Cvevebis xelaxal gadamowmebas, aramed, yvelafris miuxedavad, muSakis qcevas 
samuSao adgilas da saqmisadmi damokidebulebas, radganac es aspeqtebi droSi cva-

lebadia mravali iseTi faqtoris gamo, rogoricaa janmrTelobis problemebi an 
cxovrebiseuli Cvevebi. Sead. Cass., 2012, n. 10440 and Cass., 2005, n. 15960 (Italy).
12 mxareebs ar evalebaT, Riad gamoavlinon TavianTi neba SromiTi urTierTobis 
gagrZelebaze gamosacdeli vadis dasrulebisas, radgan es avtomaturad xdeba, Tuki 
arc erTi maTgani ar gadawyvets xelSekrulebis Sewyvetas.
13 A. Tursi, P.A. Varesi, me-8 sq., 22-23.  da Sead. Cass., 1982, n. 1175 (Italy).
14 ix. G. Marino, Il Lavoratore Firma «per ricevuta» la Dichiarazione di Assunzione? Il Patto di 
Prova è Valido, Diritto e Giustizia Online, Vol. 0, (2013), at 1010, sadac avtorebi amtkiceben, 
rom im SemTxvevaSi, Tu dasaqmebuli xels awers  gancxadebas dasaqmebaze (employment 
statement «for receipt»), es ganixileba mis Tanxmobad SromiT urTierTobaSi Sesvlaze da 
gamosacdeli vadis namdvil dasawyisad.
15 A. Tursi, P.A. Varesi, me-8 sq., 23. aseve Sead. Cass., 1995, 25 (Italy). es gadawyvetileba, 
erTi mxriv,  asaxavs dasaqmebulisadmi damcav midgomas maSin, rodesac, meore mxriv, 
SromiTi xelSekrulebis ganviTarebasa da mis gardaqmnas specialur saxelSekrule-

bo urTierTobis tipad, rac gansxvavdeba zogadi saxis xelSekrulebisagan da zRu-

davs mxareTa saxelSkrulebo avtonomias. ix. M. Arioti Branciforti, Patto di Prova: Invalidità 
in Caso di Stipulazione Non Contestuale al Contratto di Lavoro, Dir. relaz. ind. Vol. 2, (2005), at 489.
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formacias gamosacdeli vadis dawyebidan.16

ufor metic, gamosacdeli vadis Sesaxeb SeTanxmeba unda iTval-

iswinebdes im moqmedebebsa da davalebebs,17 romlebic dasaqmebulma unda 

Seasrulos eqsperimentis msvlelobisas da romlebic qmnian SeTanxmebis 

sagans18; aqac, am informaciis CaurTveloba iwvevs Tavad SeTanxmebis ba-

Tilobas19 da mis gadaqcevas Cveulebriv SromiT xelSekrulebad. Sede-

gad viRebT imas, rom zemoRniSnuli formis moTxovnebTan Seusabamoba 

iwvevs ara mTlianad xelSekrulebis moqmedebis Sewyvetas, aramed Sromi-

Ti xelSekrulebis namdvilobas yvela samamarTlebrivi TvalsazrisiT. 

es gansakuTrebuli Sedegi afuZnebs italiuri sistemis ratio-s _ susti 

mxaris dacvas SromiT urTierTobebSi. kidev erTi magaliTi am damca-

vi midgomisa aris is faqti, rom gamosacdeli vadis ganmavlobaSi Ses-

rulebuli samuSao uTanabrdeba Cveulebrivi SromiTi xelSekrulebis 

farglebSi ganxorcielebul moqmdebebs,20 amdenad, dasaqmebuli ufle-

bamosilia, isargeblos imave sikeTeebiT, rogoricaa, gamosasvleli kom-

16 Sead. Cass. sezioni unite, 1983, 1756 (Italy).
17 kerZod, gamosacdeli vadisas dasaqmebulis mier Sesasrulebeli movaleobebis 
CamoTvla da ganmarteba werilobiT aucileblad iTvleba eqsperimentis efeqtianad 
ganxorcielebisa da dasaqmebulis dacvisaTvis. Tumca, es damcavi midgoma gamo-

sacdeli vadisadmi, garkveulwilad, „gadaWarbebulad“ CaiTvala (ix. B. Granata, Patto 
di prova e specifi ca indicazione per iscritto delle mansioni del lavoratore, Riv. it. dir. lav., Vol. 4, 
(1998), at 791). faqtobrivad, gamosacdeli vadis ZiriTadi mizani ara marto is aris, 
rom Sefasdes dasaqmebulis unar-Cvevebis Sesabamisoba Sesasrulebel samuSaosTan, 
aramed, aseve, zogadad, Seesabameba Tu ara dasaqmebuli, Tavisi piradi TvisebebiT, sa-
muSao garemos, rac damoukidebeli sakiTxia specifikuri movaleobebis Sesrulebi-

sgan. ix. G. Burragato, Patto di prova e relativi oneri formali, Riv. it. dir. lav., Vol. 2, (2000), at 342.
18 movaleobaTa gansazRvra, romlebic dasaqmebuls daekisreba, SesaZloa, miRweul 
iqnes aseve per relationem, mag., koleqtiur SeTaxmebaze miTiTebiT, Tuki es ukanaskneli 
moicavs konkretulad  Sesabamisi poziciisaTvis aseT valdebulebebs. Sead.  Cass., 
2009, n. 11722 (Italy). inteleqtualuri samuSaos SemTxvevaSi, romelic mxolod aR-

srulebaze ar aris mimarTuli, aucilebeli ar aris yvela movaleobis detalurad 
miTiTeba; sakmarisia, rom isini gansazRvradi iyos SeTanxmebis testidan gamomdin-

are. Sead. Cass., 2011, n. 1957 (Italy). gamosacdeli vadisas Sesasrulebel movaleobaTa 
Semdgomi mimoxilvisaTvis ix. M. Marinelli, La Specifi cità Delle Mansioni Nel Patto Di Prova, 
Riv. it. dir. lav., Vol. 4, (2002), at 903. ufro metic, gansakuTrebul SemTxvevaSi sajaro 
seqtoris dasaqmebulTaTvisac gamoiyeneba imave debulebebi gamosacdeli vadis 
Taobaze iseve, rogorc movalebaTa gansazRvris wesi. ix. S. Palladini, Il periodo di Prova 
nel Rapporto di Lavoro Pubblico: Indicazione delle Mansioni, Verifi ca delle Capacità Professionali e 
Recesso, Lavoro nelle p.a., Vol. 1 (2007), at 171.
19 eqsperimentis warmatebiT Sesasruleblad, romelic gamosacdeli vadis Sesaxeb 
xelSekrulebis sagania, dasaqmebulisaTvis cnobili unda iyos zustad is movaleo-

bani, romelTa Sesrulebac mas evaleba, xolo dasaqmebuli ki unda xelmZRvanelob-

des gasazRvruli  kriteriumebiT dasaqmebuli Sesabamisobis Sefasebisas. ix.  Cass., 10 
Oct. 2006, n. 21698 (Italy). 
20 Sead. Corte Cost., 22 Dec. 1980, n. 189 (Italy).
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pensacia (TFR21), anazRaurebadi Svebuleba iseve, rogorc staJis mateba 

(rac damokidebulia gamosacdeli vadis xangrZlivobaze).22

garda amisa, saqarTvelos Sromis kodeqsis me-9 muxlis mixedviT, 

eqvsi Tve maqsimaluri xangrZlivobaa gamosacdeli periodisaTvis da 

misi gagrZeleba dauSvebelia. am dros, isk-is 2096-e muxlis mixedviT, 

dgindeba zogierTi Tavisebureba gamosacdeli vadis xangrZlivobasa da 

mis gagrZelebasTan dakavSirebiT, rac, cxadia, eqvemdebareba konkretul 

SezRudvebs TaRliTobis sawinaaRmdegod, dasaqmebulis uflebaTa dac-

vis mizniT. gamosacdeli vadis xangrZlivoba dgindeba Sesabamisi kole-

qtiuri xelSekrulebis debulebebis mixedviT23; Tumca, Tuki aucilebe-

lia ufro xangrZlivi periodi amgvarad dadgenil maqsimalur vadasTan 

SedarebiT, SesaZlebelia misi gagrZeleba24 im daTqmiT, rom maqsimaluri 

zRvari eqvsi Tvea.25 garda amasa, gamosacdeli vadis ramdenjerme gaxan-

grZliveba dasaSvebia, Tu mxareebi acxadeben Taxmobas da maqsimaluri 

zRvari eqvsi Tvea krebiTad.26 ufro metic, kviris dasvenebis dReebi 

da sabanko dasvenebis dReebi ar zRudavs [axangrZlivebs] gamosacdeli 

vadis gasvlas maSin, rodesac, am periodis dena Cerdeba iseTi movle-

nebiT, romlebic dasaqmebulis sferodan momdinareobs, mag., orsuloba, 

avadmyofoba, dazianeba, Svebuleba, gaficva da dasvenebis dReebi27.28 aqe-

dan gamomdinare, Tuki saxezea aseTi movlenebi, eqsperimenti Cerdeba 

da gamosacdeli vadis gasvlis TariRi gadaiwevs, radgan samuSaos Seus-

rulebloba orive mxaris mxridan SromiTi urTierTobis Sefasebis Seu-

Zleblobas iwvevs.29

rogor zemoT aRiniSna, isk-is 2096-e muxlis mixedviT, orive mxare 

gamosacdeli vadisas uflebamosilia, Sewyvitos es periodi. eqsperimen-

tis msvlelobisas, dasaqmebuli valdebulia, imoqmedos keTilsindisi-

erad, loialurad da gulisxmierad ara marto eqsperimentis ganxor-

21 TFR niSnavs Trattamento di Fine Rapporto da moicavs Tanxas, romelsac dasaqmebuli 
iRebs SromiTi urTierTobis dasrulebisas (gaTavisuflebis, gadadgomis, pensiaze 
gasvlis an xelSekrulebis vadis gasvliT).
22 F. Carinci, R. De Luca Tamajo, P. Tosi & T. Treu, me-7 sq., 88; aseve ix. A. Tursi, P.A. Varesi, me-8 
sq., 25.
23 Sead. Cass., 2000, n. 13700 (Italy).
24 Sead. Cass., 2000, n. 8295 (Italy).
25 F. Carinci, R. De Luca Tamajo, P. Tosi & T. Treu, me-7 sq., 68.
26 eqvsi Tvis gamosacdeli vadis Semdeg misi nebismieri gagrZeleba baTilia. Sead. 
Cass., 1992, n. 3093 (Italy).
27 aseTi damcavi midgomis Sesabamisad, gamosacdeli vadiT dasaqmebuli uflebamo-

silia anazRaurebad Svebulebaze. Sead. Corte cost., 1980, n. 189 (Italy).
28 am principis gamoyeneba unda Seesabamebodes Sesabamisi koleqtiuri SeTanxmebis 
debulebebs, Sead. Cass., 2012, n. 4573 (Italy).
29 Sead. Cass., 20 Aug. 1987, n. 6982, (Italy).
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cielebis miznebis, aramed, zogadad, misi pirovnuli da socialuri 

Tavsebadobis TvalsazrisiT samuSao garemosTan. amis gaTvaliswinebiT, 

damsaqmebeli afasebs dasaqmebulis Sesabamisobas samuSaosTan da SeiZle-

ba, legitimurad gadawyvitos SeTanxmebis Sewyveta.30

Tuki damsaqmebeli31 wyvets SromiT urTierTobas gamosacde-

li vadis gasvlis mere an misi msvlelobisas32, mas ar sWirdeba Tavi-

si gadawyvetilebis dasabuTeba33 (radgan saxeze iyo Tanxmoba xelSek-

rulebis causa-ze34). miuxedavad amisa, dasaqmebuli uflebamosilia, 

amtkicos damsaqmeblis moqmedebis ukanonoba, kerZod, imaze miTiTebiT, 

rom i) adgili hqonda diskriminacias an ukanono mizezs, ii) eqsperimenti 

arasworad Catarda35, an iii) rom ara misi gaTavisuflebis faqti, eqsperi-

menti warmatebiT dasruldeboda36. ukanono gaTavisuflebis SemTxvevaSi, 

30 Sead. Cass., 1999, n. 5714, (Italy).
31 dasaqmebulis gadawyvetileba gamosacdeli vadis Sesaxeb SeTanxmebis Sewyvetaze 
eqsperimentis dawyebamde arRvevs SeTanxmebas da iwvevs saxelSekrulebo pasuxismge-

blobas isk-is 1218-e da Semdgomi muxlebiT. (Sead. Cass., 1987, 7821).
32 SewyvetisaTvis raime savaldebulo forma ar aris gansazRvruli, Tumca bevri 
koleqtiuri SeTanxmebiT mocemulia, rom mas werilobiTi forma unda hqondes. ix. A. 
Tursi, P.A. Varesi, me-8 sq., 25, aseve Sead. Corte Cost., 2000, n. 541(Italy).
33 es amgvaradaa, garda im SemTxvevisa, roca sapirispiros iTvaliswinebs koleqtiuri 
SeTanxmeba, raTa daicvas dasaqmebuli usafuZvlo gaTavisuflebisagan iseTi mizez-

iT, romelic ar gamomdinareobs eqsperimentidan, (rogoricaa diskriminacia), Sead. 
Cass., 2007, n. 23061 (Italy).
34 F. Carinci, R. De Luca Tamajo, P. Tosi & T. Treu, me-7 sq., 65. aseve Sead. Cass., 19 sep. 1986, n. 
5696 (Italy).
35 damsaqmeblis mxridan gamosacdeli vadis Taobaze SeTanxmebis Sewyveta ukanonod 
iqna miCneuli italiis sakasacio sasamarTlos mier Semdegi garemoebebis arsebobi-

sas: Tuki dasaqmebuls ar mieca SesaZlebloba eqsperimentis ganxorcielebisa dam-

saqmeblis mier gansazRvruli Sesasrulebeli samuSaos ararsebobisas (Sead. Cass., 
2000, n. 1387), Tuki damsaqmebeli damatebiT movaleobebs akisrebs dasaqmebuls, vi-
dre es SeTanxmebiT iyo gaTvaliswinebuli da Semdgom Sewyvetis gadawyvetilebas 
amyarebs eqsperimentis negatiuri SedegiT, (Sead. Cass. 2001, n. 15432) da Tuki dam-

saqmebels ar SeeZlo adekvaturad Seefasebina dasaqmebulis mier ganxorcielebu-

li Sesruleba eqsperimentisaTvis gamoyofili arasakmarisi drois gamo (Sead. Cass., 
1987, 4979). ix. aseve M. Bernasconi, La Nullità del Patto di Prova in caso di indicazione generica 
delle mansioni, Dir. Relaz. Ind., Vol. 1 (2007), at 217. avtori amtkicebs, rom aRniSnuli Sez-

Rudvebi damsaqmeblis Teoriuli uflebisa, Tavisuflad Sewyvitos (ad nutum) gamo-

sacdeli vadiT dadebuli xelSekruleba, anareklia im SezRudvebisa, romlebic moq-

medebs zogadi saxelSekrulebo urTierTobebisaTvis. imaves amtkicebs maria paola 
monako (M.P. Monaco, Patto di Prova e Schemi Civilistici, Riv. it. dir. Lav. Vol. 2, (1999), at 802), 
rodesac ambobs, rom am midgomis sapasuxod,  italiis sakasacio sasamarTlom daad-

gina, rom damsaqmeblis gadawyvetileba SromiTi urTierTobis Sewyvetaze gadaxedil 
unda iqnes mxolod maSin, rodesac dasaqmebuli uTiTebs ukanono gaTavisuflebaze 
da Seswevs unari amis mtkicebis.
36 am garemoebebze miTiTebiT dasaqmebuli eyrdnoba Tavisi gaTavisuflebis im 
mizezs, romelic ukanonod ar iTvleba da arc SeTanxmebis gauqmebis gabaTileba Za-
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dasaqmebuli uflebamosilia an zianis anazRaurebaze an, SesaZleblobis 

SemTxvevaSi, darCenili gamosacdeli vadis bolomde samuSaos gagrZele-

baze .37

isk-is 2096-e muxlis zogadad gamoyenebisagan gamonaklisi SemTxvevaa 

gamosacdeli vadis SeTanxmeba iseT specifikur („savaldebulo“ [gamoy-

enebulia termini mandatory labour contract]) xelSekrulebaSi, rogoricaa 

SezRuduli SesaZleblobis mqonesTan gaformebuli xelSekruleba. aseTi 

SeTanxmebis namdvilobisaTvis aucilebelia: i) rom dasaqmebuls mieces 

SesaZlebloba ar moaweros xeli SeTanxmebas gonivruli mizeziT, ii) eqs-
perimenti exebodes saqmianobas, romlis ganxorcielebac SezRudulqme-

dunarian pirs SeuZlia, iii) gamosacdeli vadis Sefasebisas gadawyvetile-

baze zegavlenas ar unda axdendes dasaqmebulis uaresi („dabali“ _ lower) 
nayofiereba SezRuduli SesaZleblobis gamo38, dabolos, iv) damsaqme-

beli uflebamosili unda iyos Sewyvitos SeTanxmeba da gaaTavisuflos 

dasaqmebuli, roca es ukanaskneli warmatebas ver aRwevs eqsperimentSi, 

Tuki arsebobs kanonieri da seriozuli mizezi aseTi gadawyvetilebisa.39

zemoaRniSnuli gamonaklisis paralelurad, unda vaxsenoT kidev 

erTi specifikuri SemTxveva, romelSic monawileobs kooperativis mu-

Saki.

italiuri sakorporacio samarTlis reformis Sedegad SemoRebul 

iqna gamosacdeli vada kooperativis partniorebisaTvis.40 italiis samo-

qalaqo kodeqsis 2527-e muxlis me-3 punqtis mixedviT, kooperativis ax-

alma muSakma unda gaiaros gamosacdeli vada, raTa SeiZinos namdvili 

partnioris uflebebi. am debulebas ori mizani aqvs: erTi mxriv, kvali-

fikaciis amaRleba, romliTac igi iZens aucilebel teqnikur unarebs da, 

meore mxriv, muSakis daSveba kooperativSi. miuxedavad amis, 2527-e mux-

lis me-3 paragrafi adgens, rom gamosacdel vadas daqvemdebarebuli mu-

Sakebi ganxilul unda iqnen gansakuTrebuli kategoriis partniorebad. 

amdenad, saxelSekrulebo urTierToba ver ganixileba ubralod Sromi-

Tad, aramed gamoiyeneba aseve korporaciuli regulirebis reJimic. 

es situacia, Tavis mxriv, winaaRmdegobrivia Tvisebrivad, radgan aer-

Tianebs SromiTi urTierTobis subordinaciis principsa da [Tanaswor] 

kooperativis wevrTa statuss. Sedegad, es iwvevs problemas koopera-

luZs. (Sead. Cass., 1998, n. 402).
37 F. Carinci, De Luca Tamajo, P. Tosi & T. Treu, me-7 sq., 66. Sead. Cass., 1999. n. 2228  (Italy).
38 Sead. Cass., 1994, n. 3177 (Italy).
39 ix. gadawyvetilebebi Cass., 8 jun. 1998, n. 5639 , Cass. 4 jun. 1992, n. 6810, Cass., 1994, n. 
1560 (Italy).
40 italiis samoqalaqo kodeqsis 2511-e muxlis mixedviT, warmodgenilia kooperati-

vis Semdegi definicia `kooperativiebi aris cvalebadi kapitalis mqone kompaniebi, 
romlebic misdevs saerTo miznebs“.
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tivis muSakis anazRaurebasa da mis gaTavisuflebasTan dakavSirebiT.41

Semdgom, miuxedavad italiuri sistemis socialurobisa, 2012 wlis 

(kanoni №92, 2012 w. 28 ivnisi) Sromis samarTlis reformiT mniSvnelovnad 

Semcirda dasaqmebulTa dacvis xarisxi. aseTi reforma aucileblad iqna 

miCneuli qveynis ekonomikuri krizisisa da maRali umuSevrobis donis 

gamo, raTa xeli Seswyoboda italiis ekonomikur aRdgenas.

zemoaRniSnuli kanonis mixedviT, damsaqmebeli uflebamosili gaxda 

daedo erTwliani xelSekruleba causa-s gareSe. am SesaZleblobiT dam-

saqmebels mieca moqnili meqanizmi axali dasaqmebulis asayvanad gamo-

sacdeli vadis xangrZlivobaze zegavlenis mosaxdenad. faqtobrivad, 

am tipis SromiTi xelSekrulebebiT SesaZlebelia tradiciuli gamo-

sacdeli vadis gazrda erTwlian zRvramde, sadac damsaqmebels SeuZlia, 

gadawyvitos, aqcios Tu ara aseTi fiqsirebulvadiani urTierToba Cveu-

lebriv vadian xelSekrulebad. 

ufro metic, am reformiT dainerga meore mniSvnelovani cvlile-

ba, romelic jer ar Sesula ZalaSi; igi exeba 1970 wlis №300 kanonis 

me-18 muxls da specifikurad wess, romelic adgens, rom usamarTlo 

gaTavisuflebisas, dasaqmebuli uflebamosilia samsaxurSi aRdgenasa da 

zianis anazRaurebaze (igulisxmeba xelfasi da socialuri kompensacia). 

amdenad, miuxedavad imisa, rom es wesi icavda dasaqmebulebs usamarTlo 

gaTavisuflebisgan 40 wlis manZilze, negatiuri ekonomikuri Sedegebis 

gamo, SedarebiT liberaluri da nakleb damcavi reJimis SemoReba iqca 

erTaderT gamosavlad umuSevrobis problemis mogvarebisas.42

„samoqalaqo“ samarTlis ojaxis qveynebs Soris safrangeTia is 

 qveyana, romelic gvTavazobs dasaqmebulTa dacvisa da xelSewyobis 

ufro farTo da yovlismomcvel sistemas, romelic „asaxavs social-

demokratiuli politikuri ideologiis upiratesobas“43 qveyanaSi. 

dRvandel safrangeTSi SromiTi urTierTobebi mkacrad regu-

lirdeba molaparakebis procesSi „dasaqmebulsa da damsaqmebels Soris 

uTanasworo SesaZleblobaTa gamo, sadac saxelmwifo awesebs sazRvrebs 

im pirobebisa, romelzedac mxareebs SeuZliaT SeTanxmdnen“. amdenad, 

safrangeTis Sromis kodeqsi (Code du Travail) mTavrobas aniWebs ufle-

bamosilebas moawesrigos SromiTi urTierTobebi mxareebs Soris da 

es dasabuTebulia warmodgeniT, rom dasaqmebuli uars acxadebs Tavis 

41  M. Cavanna, Appunti sulla nuova disciplina del socio in prova di società cooperativa, Giur. comm., 
(2007), at 208.
42 R. Scognamiglio, Commento alla legge 28 giugno 2012, n. 92 sulla riforma del diritto del lavoro, 
Rivista Italiana di Diritto del Lavoro, Vol. 4, (2013), at 783. 
43  J. A. Seiner, Understanding the Unrest of France’s Younger Workers: The Price of American Am-
bivalence, 38 Ariz. St. L.J. 1053, (2006).
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gansazRvrul samoqalaqo uflebebze SromiTi xelSekrulebis dadebiT, 

Sesabamisad, igi uflebamosili xdeba saxelmwifos mxridan dacvaze.44

ufro zustad, safrangeTis Code du Travail-is mixedviT, dasaqmebuls 

SeuZlia „gadadges (resign) Setyobinebis gareSe, nebismier dros“ maSin, 

rodesac damsaqmebeli eqvemdebareba mkacr SezRudvebs dasaqmebulis 

gaTavisuflebis uflebasTan  dakavSirebiT. yvelafer sxvasTan erTad, 

kanonieri gaTavisuflebisaTvis aucilebelia „realuri da mniSvnelovani 

safuZveli obieqturi TvalTaxedviT“, rogoricaa, mag., dasaqmebulis 

arakompetenturoba an misi braleuli („daudevari“ _ negligent [termi-

nis Sesabamis konteqsti, zogadad, „gaufrTxileblobis“ mniSvnelobiTac 

gamoiyeneba]) gadacdoma.45

gamosacdeli vadis frangul mowesrigebasTan dakavSirebiT unda 

iTqvas, rom igi italiuris anareklia orive mxaris uflebrivi Tvalsaz-

risiT, rom Sewyviton SromiTi urTierToba winaswaro gafrTxilebisa da 

sajaromo kompensaciis gareSe damsaqmeblis mxridan iseve, rogorc, ker-

Zod, damsaqmeblis perspeqtividan „formalobebisa da gansakuTrebuli 

mizezis gareSe“ gaTavisflebis kuTxiT.46 

miuxedavad amisa, frangul Sromis samarTals RirsSesaniSnavi Ta-

viseburebac axasiaTebs. safrangeTis moqmedi Sromis kodeqsis mixed-

viT, gaTvaliswinebulia dasaqmebulTa gansakuTrebuli dacva, romelic 

aseve moicavs gamosacdeli vadis SemTxvevasac; es, sxva meqanizmebTan 

erTad, gulisxmobs samuSao adgilas dasaqmebulis janmrTelobis dac-

vas.47 yvela dasaqmebuli „unda iqnes gasinjuli eqimis mier samuSao adgi-

las axali samuSaos dawyebamde an, yvelaze gvian, gamosacdeli vadis 

dasrulebamde.“48 aseTi Semowmeba miznad isaxavs imis Sefasebas _ See-

sabameba Tu ar dasaqmebulis janmrTelobis mdgomareoba Sesasrule-

beli samuSaos moTxovnebs an saWiroa Tu ara dasaqmebulis poziciis 

raime adaptacia da SeuZlia Tu ara dasaqmebulis mdgomareobas safrTxe 

Seuqmnas sxva dasaqmebulebs.49

44  C. A. Scott, Money Talks: The Infl uence of Economic Power on the Employment Laws and  Policies 
in the United States and France, 7 San Diego Int’l L.J. 341 (2006).
45 namdvili kauzas arsebobis es moTxovna, miuxedavad aRniSnulisa, dacul unda 
iqnes mxolod uvado xelSekrulebebis SemTxvevaSi; vadiani xelSekrulebebisas Sez-

Ruduli vadis SinaarsiT kauza, rogorc xelSekrulebis Tviseba, Tavidan ver iqneba 
acilebuli. ix. C. Daugherty Rasnic, Balancing Respective Rights In The Employment Contract: 
Contrasting The U.S. `Employment-At-Will~ Rule With The Worker Statutory Protections Against 
Dismissal In European Community Countries, 4 D.C.L. J. Int’l L. & Prac. 441 (1995).
46  ix. International Labor and Employment Laws, 43-e sq.
47  Sead. safrangeTis Sromis kodeqsis muxli L. 4622-3.
48  J. C. Suk, Preventive Health at Work: A Comparative Approach, 59 Am. J. Comp. L. 1089 (2011).
49 iqve, aseve Sead. Sromis kodeqsis muxli R. 4624-10 (Fr.).
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saerTo samarTali

franguli da italiuri sistemebisgan gansxvavebiT, saerTo samarTlis 

sistemebi (gansakuTrebiT, aSS)  amkvidrebs sruliad gansxvavebul midgo-

mas SromiTi urTierTobebisadmi.

faqtobrivad es sistemebi iTvaliswinebs „surviliT dasaqmebis“ doq-

trinis gamoyenebas, romelic, Tavisi specifikuri bunebiT, gamoricxavs 

gamosacdeli vadis arsebobis aucileblobas.

am doqtrinis mixedviT, „damsaqmebels SeuZlia dasaqmebulis gaTa-

visufleba, praqtikulad nebismieri, rasobrivi, kanis feris, religiis, 

sqesobrivi, asakobrivi an SezRuduli SesaZleblobebis safuZvlisagan 

gansxvavebuli mizeziT“50; aqedan gamomdinare, gaTavisuflebas SeiZleba, 

adgili hqondes nebismier dros da nebismieri aradiskriminaciuli mizez-

iT.51 es doqtrina Zirs uTxris nebismier molodins dasaqmebulis garan-

tiebTan dakavSirebiT da ̀ sruliad kontrastulia dasaqmebis garantiaze 

orientirebuli umetesi dasavleTevropuli qveynis samarTalTan“52.

miuxedavad amisa, es legitimizirebulia SromiTi urTierTobebis 

gansxvavebuli konceptualuri xedviT saerTo samarTalSi. faqto-

brivad, SromiTi xelSekrulebis mxareTa Tavisufleba da diskrecia mom-

dinareobs im gagebidan, rom SromiTi urTierToba aris damsaqmeblis 

mier gakeTebuli SeTavazeba, romlis miRebac an uaryofac dasaqmebulis 

„Tavisuflebaa“ da rogorc oferta mudmivad cvlilebas ganicdis. Se-

sabamisad, yoveldRe, hipoteTurad, aucilebelia [xelSekrulebis dasa-

debad] axali moqmedebebi gaTavisuflebamde an mxareebs Soris SromiTi 

urTierTobis modificirebamde.53

saerTo samarTlis midgoma gamosacdel vadasTan dakavSirebiT gam-

onaklisia ara marto italiuri da franguli samarTlis, aramed qar-

Tuli samarTlis mkacri midgomisaTvis. 

berZnuli Sromis samarTalSi, faqtobrivad, miuxedavad imisa, rom 

cnobilia gamosacdeli vada, ar dgindeba aranairi minimaluri moTxovne-

bi (rogoricaa, mag., gamosacdeli vadis xangrZlivoba) mxareTa SeTanx-

mebis namdvilobisaTvis. igi awesebs zogad princips, romelic gamoiyene-

ba yvela samuSaos mimarT. am wesis mixedviT, faqtobrivad, „gamosacdeli 

vada ar unda aRematebodes im dros, romelic aucilebelia damsaqme-

blisaTvis dasaqmebulis SesaZleblobebis Sesafaseblad keTilsindis-

50  J. A. Seiner, 43-e sq.
51 unda davamatoT, rom „surviliT dasaqmebis“ SeTanxmebebisas SromiTi urTierToba 
nebismieri mxaris mier SeiZleba Sewydes.
52  C. Daugherty Rasnic, 45-e sq.
53  B. M. Smith, Time Norms in the Workplace: Their Exclusionary Effect and Potential Change,  11 
Colum. J. Gender & L. 271, (2002).
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ierebis principis gaTvaliswinebiT.“54 Sesabamisad, berZnuli samarTliT, 

SromiTi xelSekrulebis mxareebs SeuZliaT „Tavisuflad“ gansazRvron 

TvianTi SromiTi urTierTobis pirobebi. 

amas udidesi mniSvneloba aqvs, radgan, miuxedavad qarTveli kanon-

mdeblis mkacr midgomas kontrastulobasTan, igi iZleva SedarebiT lib-

eralur mowesrigebas saerTo samarTlis midgomis gadmouReblad.55

andrea boroni

neapolis (italia) meore universitetis Jan mones sax. politikur 

mecnierebaTa departamentis SedarebiTi kerZo samarTlis 

akademiuri departamentis asistenti profesori

54  D. Kremalis, Good Faith And Fair Dealing In The Individual Employment Relationship: Good 
Faith In Greek Employment Law, 32 Comp. Lab. L. & Pol’y J. 631 (2011).
55 amasTan dakavSirebiT ix. statia „arasrulganakveTiani samuSao“, avtori Tamar Su-

dra, Sesulia ukanasknel krebulSi qarTuli Sromis samarTlis Sesaxeb (Sead. s. Ca-

Cava, v. zaaliSvili (red.), Sromis samarTali III (statiaTa krebuli), (Tbilisi, 2014)), 
sadac avtori warmogvidgens arasrulganakveTiani samuSaos cnebis mimoxilvas iseve, 
rogorc mis dadebiT da uaryofiT mxareebs, gavrcelebis geografiul arealsa da 

„samoqalaqo“ da saerTo samarTlis sistemaTa mowesrigebis modelebs. amasTan, sta-

tiaSi ganmartebulia aseve arasrulganakveTiani reJimis srulze da piriqiT Secvlis 
mizezebi.
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Tavi III

samuSaos Sesruleba

muxli 10. samuSaos piradad Sesrulebis movaleoba

dasaqmebuli valdebulia samuSao piradad Seasrulos. mxareebi Sei-

Zleba SeTanxmdnen gansazRvruli vadiT samuSaos mesame piris mier Ses-

rulebaze.

muxli 11. SromiTi xelSekrulebis pirobebis Secvla

1. damsaqmebels ufleba aqvs, dasaqmebulisaTvis SetyobinebiT da-

azustos SromiTi xelSekrulebiT gaTvaliswinebuli samuSaos Ses-

rulebis calkeuli garemoebebi, romlebic ar cvlis xelSekrulebis ar-

sebiT pirobebs.

2. SromiTi xelSekrulebis arsebiTi pirobebis Secvla SesaZlebe-

lia mxolod mxareTa SeTanxmebiT. Tu SromiTi xelSekruleba ar iTval-

iswinebs romelime arsebiT pirobas, aseTi pirobis gansazRvra SesaZle-

belia dasaqmebulis TanxmobiT.

3. SromiTi xelSekrulebis arsebiTi pirobebis Secvla, romelic gan-

pirobebulia kanonmdeblobis cvlilebiT, ar saWiroebs dasaqmebulis 

Tanxmobas.

4. SromiTi xelSekrulebis arsebiTi pirobebis Secvlad ar miiCneva:

a) damsaqmeblis mier dasaqmebulisaTvis miTiTebuli samuSaos Ses-

rulebis adgilis Secvla, Tu sazogadod xelmisawvdomi satranspor-

to saSualebebiT dasaqmebulis sacxovrebeli adgilidan samuSaos Ses-

rulebis axal adgilamde misvla da dabruneba moiTxovs araumetes 3 
saaTisa dReSi,

amasTanave, ar iwvevs araTanabarzomier xarjebs;

b) samuSaos dawyebis an damTavrebis drois cvlileba araumetes 90 
wuTiT.

5. am muxlis me-4 punqtiT gaTvaliswinebuli orive garemoebis erT-

droulad Secvla miiCneva SromiTi xelSekrulebis arsebiTi pirobebis 

Secvlad.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)
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muxli 12. mivlineba

1. mivlineba aris damsaqmeblis mier dasaqmebulis samuSao adgilis 

droebiT Secvla, samuSaos interesebidan gamomdinare.

2. damsaqmeblis mier dasaqmebulis mivlinebaSi gagzavna ar miiCneva 

SromiTi xelSekrulebis arsebiTi pirobebis Secvlad, Tu mivlinebis pe-

riodi ar aRemateba weliwadSi 45 kalendarul dRes.

3. damsaqmeblis mier am muxlis me-2 punqtiT gaTvaliswinebuli vadis 

gadametebis SemTxveva miiCneva SromiTi xelSekrulebis arsebiTi piro-

bebis Secvlad.

4. damsaqmebeli valdebulia srulad aunazRauros dasaqmebuls miv-

linebasTan dakavSirebuli xarjebi.

5. am muxliT gaTvaliswinebuli normebi gamoiyeneba mxolod im Sem-

TxvevaSi, Tu SromiTi xelSekrulebiT sxva ram ar aris gansazRvruli.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

muxli 13. Sromis Sinaganawesi

1. damsaqmebels ufleba aqvs, daadginos Sromis Sinaganawesi da val-

debulia gaacnos is dasaqmebuls.

2. Sromis Sinaganawesi aris werilobiTi dokumenti, romliTac Sei-

Zleba ganisazRvros:

a) samuSao kviris xangrZlivoba, yoveldRiuri samuSaos dawyebisa da 

damTavrebis dro, cvlaSi muSaobisas _ cvlis xangrZlivoba;

b) dasvenebis xangrZlivoba;

g) Sromis anazRaurebis gacemis dro, adgili da wesi;

d) anazRaurebadi Svebulebis xangrZlivoba da micemis wesi;

e) anazRaurebis gareSe Svebulebis xangrZlivoba da micemis wesi;

v) Sromis pirobebis dacvis wesebi;

z) waxalisebisa da pasuxismgeblobis saxe da gamoyenebis wesi;

T) gancxadebis/saCivris ganxilvis wesi.

3. samuSaos specifikis gaTvaliswinebiT, damsaqmebelma Sromis Sina-

ganawesiT SeiZleba gansazRvros specialuri wesebi.

4. baTilia Sromis Sinaganawesis is debuleba, romelic ewinaaRmdege-

ba individualur SromiT xelSekrulebas an koleqtiur xelSekrulebas 

an am kanons.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №29)



111

komentari

1. Sesavali

dasaqmebis „tradiciuli“ cneba iseTi, rogorsac icnobda wina Taobebi, 

ar SeiZleba CaiTvalos ararsebulad, miuxedavad imisa, rom mas Tan ax-

lavs mravalgvari xasiaTisa da tipis ekonomikuri aqtivobebi da, Sede-

gad, ufro koreqtulia, visaubroT „nardobaze/momsaxurebaze“, rom 

gamovxatoT Tanamedrove suraTi. tradiciuli samuSao, romlis garSe-

moc kanonmdebelma SeimuSava dacvis standatuli modeli da moicva sax-

elSekrulebo „susti“ mxare (dasaqmebuli), samuSaos Sesruleba uvado 

daqiravebis meSveobiT, dRes, xSirad, moqnili modelebis meSveobiT xor-

cieldeba da cotaTi gansxvavdeba tradiciuli tipisagan.

samuSaos statikuri koncefciidan gamomdinare, gza, romelic iqna ar-

Ceuli, moicavda pirvelis Secvlas ufro dinamikuri koncefciiT, rogorc 

Tanamedrove samuSao Zalis mobilizaciasa da kompaniis produqtiuli 

nawilebis mimdinare cvlilebis Sedegi. 

miuxedavad imisa, rom kompania gadadis marTvis vertikaluridan Se-

darebiT horizontalur organizaciul struqturaze an surs, rom gaSa-

los Tavis moqmedebis teritoriuli areali, Tundac erovnuli saxelm-

wifoebis sazRvrebs gareT, an axorcielebs decentralizacias, dasaqmeba 

mainc inarCunebs Tavis ZiriTad maxasiaTeblebs, miuxedavad imis, rom 

ufro moqnili da danawevrebuli saxe aqvs1.

2. Sromis istoriuli evolucia. „dasaqmebulTa“ dacvidan „Sromis“ 

dacvamde

„klasikuri“ dasaqmebis daknineba da „samuSos“ farTo koncefciis wamow-

eva wina planze istoriulad ukavSirdeba 1960-ian wlebis bolosa da 

70-ianebis dasawyiss, rogorc pasuxi „teilorist-fordistTa“ [Sromis 

efeqtianobis gasazrdelad samuSaos segmentebad danawevrebis meTodi]  

industriuli warmoebis meTodis krizisze. „teilorist-fordistul“ 

sistemaSi kompania asocirebuli iyo warmoebasTan dakavSirebuli strate-

giuli gadawyvetilebebis miRebis centralur adgilad maSin, rodesac 

Semdgomi ucabedi gadasvla warmoebis postindustriul meTodze dadg-

virgvinda am principebis „drouli“ uaryofiT, radganac adgili, sadac 

strategiuli gadawyvetilebebi miiReboda, aRmoCnada, rom iyo bazari.

1 Sead. C. Smaruglia, Lavoro e lavori: subordinazione, collaborazioni non occasionali, lavoro in 
cooperativa, Lavoro nella Giur., (2001), at 11, 1013 (komentari normebze) moqniloba. avtori 
xazs usvams imas, rom SromiTi urTierTobebi tradiciuli gagebiT Seicvala, ramac 
Sedegad wamsowia rogorc socialuri, ise samarTlebrivi mxareebi.

d. de  giorgi,  muxli 10-13
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„teilorist-fordizmis“ principebma (didi odenobiT standartuli 

produqciis warmoeba, sadac organizacia mkacrad mijnavda dagegmvasa 

da aRsrulebas, imas, Tu vin marTavda da vin asrulebda) moZveleba dai-

wyo da araadekvaturi Seiqna globaluri bazris moTxovnebidan gamom-

dinare2.

70-iani wlebis Suidan dawyebuli, radikaluri cvlilebebis seriaTa 

mowmeni vxdebiT: bazari (romelic manamde erTiani da masiuri iyo) frag-

mentirda gansxvavebul samomxmareblo jgufebad, romlebic yovelTvis 

moiTxovdnen axal da mravalferovan produqtebs, iwvevdnen arastabi-

lurobas da personalizaca/diversifikaciaze iyvnen orientirebulni. 

XX saukunis ukanasknel aTwleulSi globalizaciis fenomeni wamoiwia 

win, ramac konkurencia saerTaSoriso doneze aiyvana.

cvlilebebma SesaZlebeli gaxada, kompaniebisaTvis daegegmaT warmoe-

bis odenoba da xarisxi SedarebiT moklevadiani perspeqtiviT. kompanieb-

ma gaacnobieres, rom ekonomikuri efeqtianoba SesaZlebeli iyo mxolod 

bazris aramdgradi moTxovnebis dasakmayofileblad mdgradi mzaobiT. 

gadamwyveti gaxda warmoebis xarjebis Semcireba, raTa ganxorcieleb-

uliyo saSualebaTa maqsimaluri dazogva da, Sesabamisad, „konkretul 

momentSi moqmedi samuSao Zalis zusti kompensireba dRiur da zogjer 

saaTobriv safuZvelze“3. es aris warmoeba „droulobis“ („just in time~) 
principiT.

es ukanaskneli iZleva SesaZleblobas, Seiqmnas gangrZobadoba, rac 

Seesabameba warmoebuli produqciis bazris mier inicirebul moTxovnas-

Tan simetriulobas: warmoebis yvela aucilebeli faqtori unda iqnes 

mopovebuli da saxeze unda iyos „zustad konkretuli momentisaTvis da 

im odenobiT, rac aucilebelia“.4

es sistema, TavisTavad, moiTxovs moqnil organizacias firmis Sig-

niT:

„kompania aucileblad unda gadaiqces elastikur erTeulad, mor-

fologiurad cvalebadad. mizania, miRweul iqnes mudmivad moZravi 

struqtura, romelsac Seswevs unari, TviTon icvalos forma (sididis, 

komponentebis, urTierTobebisa da garigebebis  (...) cvalebadi bazrisT-

vis fexis awyobis TvalsazrisiT, rac gamoixateba Tavisi arsiT droebiT, 

gardamaval, sruliad moulodneli moTxovnis cvlilebaSi (...) warmoebis 

2  Rrmad am sakiTxze ix. M. Pedaci, Flessibilità del lavoro ed equilibri precari. La transazione al 
post-fordismo nelle storie di lavoratori parasubordinati, (Rome, 2010), at 21 ff.. teilor-fordiz-

mis principi SesaZloa, Sejamebul iqnes henri fordis cnobili striqoniT: „yvela 
momxmarebels SeuZlia hyavdes im feris manqana, rac surs manam, sanam  es feri Savia“. 
3 Sead. L. Gallino, Il lavoro non è una merce. Contro la fl essibilità, (Rome, 2007), at 32.
4 Sead. T. Ohno, Lo spirito Toyota, (Turin, 1993), at 7.

d. de giorgi,  muxli 10-13
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faqtorTa nebismier konfiguraciaSi, nebismier struqturul konfigu-

raciaSi garemoebebisadmi TviTadaptaciis mizniT“5.

konkurenciiT warmoqmnili am axali situaciis mimarT warmoebis 

yvela elementis metad adaptirebadad gaxdis aucileblobam gamoiwvia  

ufro moqnili, e.w. „atipur“ muSakTa gavrceleba, romlebic muSaoben 

dasaqmebis standartuli modelis (da ar ewinaaRmdegebian)  paralelurad, 

kerZod, vadiani xelSekrulebis farglebSi srul ganakveTze momuSaveni, 

romelTa mizania samuSao Zalis misadageba kompaniis moTxovnebTan da 

xelmisawvdomi dasaqmebis SesaZleblobaTa zrda.6 isini xels uwyoben „sa-

muSaoTa destandartizacias“7 da Sedegad, anazRaurebadi sazogadoebi-

saken gzis gakvalvas8.

am transformaciis Sedegia elastikuri, Tumca maRal doneze segmen-

tirebuli Sromis bazris warmoSoba, romlis struqturuli maxasiaTebe-

lia umuSevroba da moulodnelobebi9.

samocdaaTiani wlebidan saxeze iyo fiqsirebuli dasaqmebis damcavi 

normebis mzardi gamouyenebloba italiaSi. pirvel xanebSi, mewarmeTa 

mxrida SromiTi kanonmdeblobis moqmedebisagan „gaqceva“ xdeboda gan-

grZobadi avtonomiuri kolaboraciisa da koordinaciis (continuous auton-
omous collaboration and coordination (co.co.co.)) samarTlebriv formaze dayrd-

nobiT, romelsac iTvaliswinebda italiuri kanonmdebloba 1959 wlidan 

da romlis mimarTac aranairi damcavi normatiuli baza ar arsebobda 

2003 wlamde.

2003 wels SemoRebul iqna №276 kanoni (e.w. Biagi Law), romliTac 

mniSvnelovnad SeizRuda gangrZobadi avtonomiuri kolaboraciis gamoy-

eneba kerZo seqtorSi; igi daSvebul iqna mxolod specifikuri sapart-

5 Sead. M.Pedaci, me-2 sq., 37. italiaSi 104/2008/EC direqtiva implementirebul iqna 
2012 wlis 2 martis №24 gankargulebiT, romliTac mniSvnelovani cvlileba ganicada 
2003 wlis №276 sakanonmdeblo gankargulebis me-20 da Semdg. muxlebiT mocemulma 
samarTlebrivma institutma. es ukanaskneli, rogorc cnobilia, iZleoda SromiT 
urTierTobaSi brokerobisa da Suamavlobis №1960 da 1369  kanonebis akrZalvebis 
gverdis avlis SesaZleblobas, rac ukve Secvlilia 1997 wlis №196 kanoniT _ droe-

biTi samuSaos SemoRebiT. 2003 wlis mere, mciredi Carevebis garda, disciplina TiTq-

mis ucvleli rCeboda, raRa Tqma unda 2012 wlamde, rodesac gadmoRebul iqna evro-

puli kavSiris 2008/104/EC direqtiva.
6 ix. G. Ferraro, La fl essibilità in entrata alla luce del libro bianco sul mercato del lavoro~, in Riv. It. 
Dir. Lav., (2002), vol. I, at 423 ff..
7 R. Rizza, Trasformazioni del lavoro, nuove forme di precarizzazione lavorativa e politiche di wel-
fare: alcune rifl essioni preliminari, in Id. (ed.), Polices of work and new forms of precarious works, 
(Milan, 2000), at 13 ff..
8 ix. R. Castel, Les metamorphoses del la question sociale, (Paris, 1995).
9 ix. A. Perulli, Interessi e tecniche di tutela nella disciplina del lavoro fl essibile, in Giorn. Dir. Lav. 
Rel. Ind., (2002), vol. III, at 335 ff.; R. Pessi, Lezioni di diritto del lavoro, (Turin, 2006), at 205; A. 
Vallebona, La riforma dei lavoro, (Padua, 2004), at 1 and ff..
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nioro „proeqtebisaTvis“ da mxolod warmoebis procesisaTvis realurad 

saWiro dros. droTa ganmavlobaSi precedentuli aRweriloba Sesworda 

2012 wlis 28 ivnisis №92 kanoniT (Fornero-Law) SromiTi bazris sul ufro 

da ufro mzardi moqnilobiT.

3. daqvemdebarebuli dasaqmeba TviTdasaqmebis winaaRmdeg. 

italiuri gamocdileba

italiuri samarTlis sistema iZleva SesaZleblobas, mowesrigdes nebis-

mieri ekonomikuri saqmianoba, romelic dakavSirebulia TviTdasaqmebis 

xelSekrulebasTan isk-is 2222-e (yof.) muxlis mixedviT, erTi mxriv, 

da, meore mxriv, SromiT xelSekrulebasTan isk-is 2094-e (yof.) muxlis 

mixedviT.

rogorc doqtriniT iqna ganmartebuli, xelSekrulebis es ti-

pebi „logikur simetriul“ kavSirSia erTmaneTTan da ori „gacvliTi 

xelSekrulebis saxea“10, romlebic gamoirCeva masSi arsebuli an, sul 

mcire, daqvemdebuli dasaqmebis ZiriTadi elementiT. subordinacia aris 

specifikuri elementi isk-is 2094-e (yof.) muxliT regulirebuli Sromi-

Ti urTierTobisaTvis da ar figurirebs TviTdasaqmebis SemTxvevaSi isk-

is 2222-e (yof.) muxlis mixedviT.11

daqvemdebarebuli dasaqmeba aris „tradiciuli modeli“, romlis 

safuZvelzec kanonmdebeli aregulirebda dasaqmebulis uflebebsa 

da movaleobebs. dasaqmebulebi am samarTlebriv CarCoSi sargebloben 

maqsimaluri dacviT. amasTan erTad, dacvis kvalificiuri sqema moq-

medebs, erTi mxriv, atipuri dasaqmebulebisa da, meore mxriv, TviT-

dasaqmebulebisadmi.

faqtobrivad, isk-is 2094-e muxliT mocemuli SromiTi urTierTo-

bis SesrulebasTan dakavSirebuli rekvizitebis damateba an gamoricxva 

iwvevs erTi an ramdenime normis moqmedebis Sewyvetas da, Sedegad,  „stan-

datuli“ modelisaTvis gankuTvnili dacvis sqemis Sesustebas.12 amgvar 

mowesrigebis mimarT warmoiSva farTo da mwvave kritika doqtrinaSi.

italiaSi Sromis samarTlis imperatiuli normebis TvalsazrisiT, 

dacvis kategoriis gansazRvrisas erovnuli kanonmdeblis mier gamoi-

yeneba SemTxvevaTa kvalifikaciis zogadi meTodi, romelic agebulia 

konkretul saqmeSi Semdegi ZiriTadi elementebis arsebobaze: i) anazRa-

10 P. Bellocchi, Tutela del lavoro e diritto del lavoro, in Arg. Dir. Lav., (2000), at 628.
11 I. Marimpietri, Il lavoro subordinato, in A. Vallebona, I contratti di lavoro, (Milan, 2010), at 26 and 
ff.
12 G. Santoro Passarelli, Competitività e fl essibilità del rapporto di lavoro, in Riv. It. Dir. Lav., (2009), 
vol I, at 202 ff.
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ureba; ii) sxvebis mier gansazRvruli samuSos saxe; iii) daqvemdebarebuli 

(dependancy) urTierToba; iv) kolaboracia.

es „ganmartebiseuli“ (`by defi nition~) teqnika damkvidrebulia konti-

nenturi evropis samoqalaqosamarTlebrivi ojaxis qveynebis mier ma-

Sin, rodesac, igi uaryofilia, magaliTad, gaerTianebuli samefos mier. 

anglo-saqsur qveynebSi, sadac saerTo samarTlis sistema gamoiyeneba, 

daqvemdebarebuli dasaqmebulis kvalifikacia yovel konkretul SemTx-

vevazea damokidebuli, zogadi parametrebis srulad ararsebobis piro-

bebSi da isini mxolod abstraqtuladaa warmodgenili ex lege.

4. daqvemdebarebuli SromiTi urTierTobis kvalifikacia. 

samarTlis ZiriTadi damxmare kriteriumebi

imisaTvis, rom miviRoT SromiTi urTierToba, rogorc TviTdasaqme-

bulobis niSniT gamorCeuli Tu daqvemdebarebuli, aucilebelia, da-

vadginoT daqvemdebarebuli urTierTobisaTvis aucilebeli yvela 

samarTlebrivi da faqtobrivi garemoebis arseboba. samarTlis mier Cam-

oyalibda „ZiriTadi niSnebis“ seria, romelic Semdgom iyofa „ZiriTad 

Sinagan“ da „ZiriTad garegan“ „niSnebad iseve, rogorc damatebiT krite-

riumTa seria. 

sawyisi da yvelaze gavrcelebuli varaudi samuSaos Sesrulebas 

yofs location operarum-ad da location operis-ad. Location operarum-i emyareba 

dasaqmebulis mier damsaqmeblis gankargulebaSi Tavis „energiis“ ga-

dacemas. La location operis-i ki moicavs dasaqmebulis valdebulebas dam-

saqmeblis winaSe, rom miaRwios gansazRvrul Sedegs, romelic misaRebi 

iqneba myidvelTaTvis13.

ukve 1950-ian wlebSi es urTierTdapirispireba moqmedebasa da Sedegs 

Soris, rogorc urTierTobis sagani, uaryofil iqna samarTlis mec-

nierebis mier araadekvaturobis gamo, urTierTobis Sinaarsis ufro ko-

reqtuli Sefasebisa da dasaqmebulTa faqtobrivi movalebebis Semadgen-

lobis sasargeblod.

samarTalmcodneobaSi dominanti mosazrebiT, urTierTobaTa kval-

ifikacia marto nomen iuris-is meSveobiT ar unda ganxorcielebuliyo, 

radgan es saSualebas miscemda damsaqmebels, rogorc xelSekrulebis 

13 unda aRiniSnos, miuxedavad imisa, rom ZiriTadi moTxovnaa dasaqmebulis damsaqme-

blis Zalauflebisadmi daqvemdebareba, praqtikuli TvalsazrisiT, qvemdebareoba 
ar SeiZleba identificirebul iqnes SromiTi urTierTobis zogad niSan-Tvisebad. 
faqtobrivad, zogierT SemTxvevaSi, dasaqmebuli sakmarisad maRali avtonomiuro-

biT sargeblobs; garda amisa, warmoebis Taobaze xelSekrulebebis SemTxvevaSi, myid-

vels faqtobrivad SeuZlia samuSaos organizaciaSi Careva.
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Zlier mxares, borotad esargebla Tavisi poziciiT, xelSekrulebis te-

qstis Camoyalibebisas.

sxva sityvebiT rom vTqvaT, analizi or gansxvavebul doneze unda 

ganxorcieldes: i) saxelSekrulebo, romelic dasturdeba Sesabamisi 

uflebebiT, movaleobebiTa da valdebulebebiT, romelic Camoyalibebu-

lia mxareebis mier; ii) SromiTi urTierTobiT, konkretulad imis mxed-

velobaSi miRebiT, Tu ra saxiT (maneriT) axorcieleben Sesulebas sax-

elSekrulebo mxareebi.

samarTalmcodneoba federaluri uzenaesi sasamarTlos doneze 

afiqsirebs rig mcdelobebisas, SeizRudos isk-is 2094-e muxlSi Camoya-

libebuli formula. iuristebi adastureben damsaqmebelze sruli per-

sonaluri daqvemdebarebis arsebobis aucileblobas subordinaciis mt-

kicebisas.

sxvadasxva saxis samuSos mimarT koncefciis moqmedebis gavrcelebis 

sirTulem, rac nebismier SemTxvevaSi damsaqmebelze daqvemdebarebas 

gulisxmobs, gamoiwvia iuristebis mier „Serbilebuli“ subordinaciis 

cnebisken gadaxra, miuxedavad misi namdvilobisa mxolod gansazRvruli 

situaciebisa da kazusebis mimarT14.

am mizezis gamo, tipuri tradiciuli modelis paralelurad, ro-

melic mocemulia samuSaos definiciaSi, samuSaos bevri sxva modelic 

viTardeba; amdenad, imave maneriT, iTvleba, rom samuSao, moicavs sul 

ufro da ufro mravalferovan Sinaarssa da models moicavs, romelTa 

erT definiciaSi moqceva rTulia. daqvemdebarebuli samuSaos gamosav-

lenad samarTalSi SemuSavebulia ZiriTadi da damxmare niSnebis sia.

ZiriTadi niSnebi iyofa „garegan“ da „Sinagan“ niSnebad.

am „ZiriTad Sinagan niSnebs“ udidesi mniSvneloba eniWeba. es niSnebi 

gamomdinareobs subordinaciidan ierarqiulobis TvalsazrisiT da, am-

denad, teqnikuri subordinaciidan; es niSanavs organizaciuli mowes-

rigebis pirobebSi daqvemdebarebas, rasac axorcielebs damsaqmebeli da 

dasaqmebulis valdebulebas morCilebaze15.

yvelaze winaaRmdegobrivi sakiTxia im zRvaris dadgena, romlis miR-

mac miTiTebis uflebis realizacia iqneboda diskriminacia daqvemde-

barebuli pirebisa da im saxelSekrulebo urTierTobebis farglebSi 

yofna, romelic Semadgeneli nawilia muSakis daqvemdebarebuli Sroma 

14 ix. A. Izar, L’accertamento della subordinazione nel giudizio di legittimità: Profi li sostanziali e 
questioni processuali, in Argomenti Dir. Lav., (2012), at 3.
15 Cass. 20 February 1995, n. 1827, in Foro It., 1995, I, at 1152; aseve Cass. 10 March 2011, n. 5712; 
Cass. 15 June 2011, n. 13093, in Giust. Civ. Mass., 2011, VI, at 904; Cass. 20 April 2011, n. 9054, 
in Guida Lav., 2011, XXV, at 30; Cass. 7 December 2007, n. 25666, in Not. Giur. Lav., 2008, at 135; 
Cass. 20 April 1983, n. 2728, in Riv. It. Dir. Lav., 1984, II, at 302 (Italy).
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„xelSekrulebis kreditoris _ damsaqmeblis“ sasargeblod.  miTiTebis 

uflebis xarisxi warmoSobs or gansxvavebul dapirispirebul mxares.

samarTalmcodneTa nawili amtkicebda, rom rigiTi miTiTebebic (direc-
tive program) ki iyo sakmarisi SromiTi urTierTobis daqvemdebarebulad 

kvalifikaciisaTvis; amis mizezad mohyavdaT is, rom „disciplinuri Za-

lauflebis arseboba da ierarqia ar gamoricxavs SesaZlo sazRvrebis ar-

sebobas, rac sakmarisad farToa, Tumca kvlav iZleva daqvemdebarebuli 

dasaqmebulebisaTvis avtonomiurobis, iniciativisa da diskreciis gansaz-

Rvrul areals“16. am TvalTaxedviT, miTiTebis ufleba gulisxmobs imgvar 

konturebs, romlebic ZiriTadad xarisxobrivia da ar ganicdis dakninebas. 

sxva iuristebi emxrobodnen raodenobriv midgomas miTiTebis ufle-

basTan mimarTebiT. im mosazrebis uaryofiT, rom rigiTi miTiTebis arse-

bobac ki kmara dasaqmebulis daqvemdebarebuli statusis gansazRvrisaT-

vis, iCqmaleboda is, rom muSakis saqmianoba yovel jerze ganpirobebuli 

iyo damsaqmebli pirdapiri direqtiviT da myardeboda moqmedebiT: sxva 

sityvebiT rom vTqvaT, Sesrulebuli samuSao, TavisTavad, moicavda 

specifikur wesrigs.17

raodenobrivi midgoma dRis wesrigSi dadga imitom, rom damsaqmeb-

lis mxridan maRali Tu mcire xarisxiT Careva, am TvalTaxedviT, SeiZle-

ba gamosadegi kriteriumi yofiliyo dacvisaTvis18.

aqedan gamomdinare, „ZiriTadi garegani niSnebi“ Tavisi adgilis mqo-

nea ZiriTadad Sida niSnebTn erTad. isini metad sasargebloa maSin, rode-

sac Sida niSnebi xarisxobrivad sadavod gamoxatulia (ganzavebuli); am 

dros xdeba arsebuli situaciis SefasebaSi mosamarTlis mier damxmare 

damatebiTi komponentebis CarTva, radgan faqtobrivi daqvemdebarebis 

wesebis gamoyeneba SeuZlebelia.

adgili aqvs ZiriTadi garegani niSnebis daxarisxebas samarTlis meS-

veobiT, magaliTad, i) kompaniis organizaciul struqturaSi integrire-

ba; ii) damsaqmeblis mier organizciul procedurebSi muSakis individu-

alurad Cabma; iii) urTierTobis gangrZobiToba, dabolos, kolaboracia 

damsaqmebelTan.

kompaniis organizaciul struqturaSi integraciis kriteriumi mkac-

ri kritikis sagani gaxda doqtrinaSi da calsaxa mxardaWriT ar sarge-

16 Cass. 5 August 2010, n. 18271, in Giust. Civ. Mass., 2010, IX, at 1199; Trib., Roma 22 December 
2003, in Dir. Giur., 2004, p. 69; aseve ix. Cass. 3 February 1986, n. 648, in Not. Giur. Lav., 1986, at 
295 (Italy).
17 am TvalsazrisiT, ix. Cass. 8 February 2010, n. 2728; Cass. 7 December 2007, n. 25666; Court 
of Crema 3 February 2004; Court of Roma 10 April 2003 (Italy).
18 ix. F. Carinci, R. De Luca Tamajo, P. Tosi, T. Treu, Diritto del lavoro, Il rapporto di lavoro 
subordinato,vol. 2, (Turin, 2011), at 20 and ff.
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blobs specialistebSi. zogierT SemTxvevaSi, saxeze ar iyo is arsebi-

Ti ganmasxvavebeli elementebi, romelTa gamocalkevebac SesaZlebeli 

iqneboda damsaqmeblis ZiriTadi amocanebidan (tasks)19;  sxva SemTxvevebSi, 

igi  CaiTvala, rogorc damsaqmeblis Zalauflebisadmi daqvemdebarebis 

ubralo Sedegad20 da zogSi ki _ damxmare indeqsad21.

xazi unda gaesvas imas, rom yvela SemTxvevaSi, igi moiazreboda praq-

tikul instrumentad gazrdili daqvemdebarebiT Sesrulebadi samuSaos 

mxedvelobaSi misaRebad22.

urTierTobis gangrZobadobasTan dakavSirebiT aucilebelia misi 

samarTlebrivi definiciis moyvana, romelic moicavs urTierTqmedebis 

arsebobas droSi, rac damsaqmeblis konkretul poziciaze miuTiTebs. 

Tuki droSi gangrZobadoba ar aris da samuSos Sesruleba regularulad 

ar xdeba, daqvemdebarebas adgili ver eqneba.

kolaboraciis niSani formaciulia da ufro doqtrinul xasiaTs 

atarebs, vidre samarTlebrivs; iuristebi, orive, [zemoxsenebuli] mid-

gomis gavleniT, mividnen sakmaod bundovan da farTo definiciasTan. 

kolaboracia aris muSakis stabiluri da sistemuri CarTva kompaniis 

organizaciul struqturaSi. yvela gansxvavebuli organizaciuli for-

mis gaTvaliswinebiT, es kriteriumi ZiriTadad ver ganixileba da mas 

damxmare xasiaTi unda hqondes.

„damxmare niSnebi“ mxolod indikatiuri xasiaTisaa, rac mosamarTlis 

mier Tavis SexedulebiT gaiTvaliswineba.

damxmare niSnebi mniSvnelobis klebadobiT CamoiTvleba: i) SemTxvevis 

riski (an dasaqmebulisTvis ekonomikuri riskis ararseboba);23 ii) dasaqme-

bulis damokidebuleba gansazRvruli grafikisadmi24; iii) xarjebis anaz-

19 Sead. Cass. 13 December 2010, n. 25150, in Dir. & Giust., 2010; Cass. 14 April 2008, n. 9812, in 
Riv. Crit. Dir. Lav., 2008, II, at 569; Cass. 16 January 2007, n. 820, in Lav. Giur., 2007, IX, at 941; 
Corte cost. 12 February 1996, n. 30, in Giust. Civ., 1996, I, at 915 (Italy).
20 Cass. 30 January 2007, n. 1893, in Riv. Crit. Dir. Lav., 2007, II, at 443 (Semdegi avtoris ko-

mentaris gaTvaliswinebiT S. Huge, La querelle sulla subordinazione alla luce della `vicenda 
hostess~); Cass. 11 February 2005, n. 2767; Cass. 6 August 2004, n. 15275, in Giust. Civ. Mass., 2004, 
at 78; App. Milano 6 September 2003, in Lav. Giur., 2004, at 399 (Italy).
21 Cass. 15 June 2011, n. 13093; Cass. 20 April 2011, n. 9054.
22 diskusiis detalebisaTvis ix. L. Spagnuolo Vigorita, Impresa, rapporto di lavoro, continuità, 
in Riv. Dir. Civ., (1969), I, at 545; G. Trioni, Parasubordinazione e fl essibilità nei settori commercio 
e turismo, in VV. AA., Autonomy and subordination in the new professional tertiary, (Milan, 1988), 
at 153; M. Napoli, Contratti e rapporti di lavoro oggi, in Le ragioni del diritto: scritti in onore di Luigi 
Mengoni, (Milan, 1995), II, at 1099 and ff.
23 sxvaTa Soris Cass. 2 March 2011, n. 5098; Cass. 13 December 2010, n. 25150; Cass. 18 No-
vember 2010, n. 23320; Cass. 6 August 2004, n. 15275.; Cass., s.u., 11 February 1987, n. 1463 (Italy).
24 Cass. 15 June 2011, n. 13093; Cass. 20 April 2011, n. 9054; Cass. 2 March 2011, n. 5098; Cass. 20 
January 2011, n. 1252; Cass. 13 December 2010, n. 25150 (Italy).
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Raurebisa da xelfasis gadaxdis detalebi (fiqsirebuli grafki an amis 

gareSe) da Sesasrulebeli samuSaos lokalizacia.

damxmare niSnebs Soris indikatiuri xasiaTi iuristebis mier axlax-

an mxareTa neba iqna CarTuli, rac nomen iuris-iT [dasaxeleba/saTauri] 

gamoixateba. es elementebi Sefasebul unda iqnes, miuxedavad imisa, 

rom gadamwyvet xasiaTs ver mivaniWebT urTierTobis realurad ganx-

orcielebis niSnebTan mimarTebiT. am TvalsazrisiT, 1990-ianebSi sa-

konstitucio sasamarTlos mier miRebul iqna cnobili saxelmZRvanelo 

gadawyvetileba25.

am gadawyvetilebaSi naTqvamia, rom „kanonmdeblisaTvisac ar aris 

daSvebuli, ignorireba gaukeTos daqvemdebarebuli SromiTi urTierTo-

bis kvalifikacias iseT dros, roca obieqturad saxezea aseTi urTier-

Toba, Tumca arsebuli situaciidan (framework) gamomdinareobs imperati-

uli normebis gamouyeneblobis SesaZlebloba.“

 swored es principia daqvemdebarebuli SromiTi xelSekrulebebi-

saTvis is, rac mxareebsac arTmevs SesaZleblobas sxvagvari statusi mi-

aniWon TavianT Tavs gansxvavebuli dasaxelebis meSveobiT.

5. „gazavebuli“ daqvemdebareba da „aSkara“ TviTdasaqmeba

SromiTi urTierTobis kvalifikacia Tvidasaqmebulad Tu daqvemdebare-

bulad italiur praqtikaSi fundamenturi procesia italiis Sromis 

bazarze arsebuli dualisturi Sexedulebis gaTvaliwinebiT. amgvari 

kvalifikaciidan dasaqmebulis rigi uflebebisa da valdebulebebisa 

gamomdinareobs.

bazris moTxovnaTa mixedviT, saxezea samuSaoTa sakmarisi raodenoba, 

romlebic aRiqmeba ase Tu ise daqvemdebarebis elementis matareblad, 

magram niWieri Tavisufali (damoukidebeli) muSakebis arseboba, rom-

lebic qmnian TviTadasaqmebulobas, SeuZlebels xdis maT integracias 

romelime klasis dasaqmebis sqemaSi; amasaTan, arc TviTdasaqmebis for-

mati, konkretuli samuSaoebis maxasiaTebelTa gamoxatulebebis saxiT, 

ar aris moklebuli srul erTianobas.

doqtrinis nawili aRwers am fenomens „gazavebul“ daqvemdebarebad. 

es gazavebuli daqvemdebareba gamoixateba: i) mmarTveli poziciebiT; ii) 
specializaciis maRali xarisxis mqone an distanciur samuSaoebSi; iii) 
saqmianoba, romelic xasiaTdeba asparezis farTo speqtriT dasaqmebis 

farglebSi.

arian Teoretikosebic, romlebic xedaven daqvemdebarebuli dasaqme-

25 Corte cost. 31 March 1994, n. 115; Corte cost. 29 March 1993, n. 121 (Italy).
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bulis cnebis Seubrunebad kriziss da cdiloben wamoswion erTiani cneba 

_ „samuSao zedsarTavebis gareSe“. am avtorebma SemogvTavazes daqvemde-

barebuli da TviTdasaqmebuli kategroebis xelaxali gaerTianeba, sul 

mcire, TviTdasaqmebulTa saqmianobebis gansxvavebuli disciplinebis 

gaerTianeba SedarebiT mkacr da viwro uflebaTa safuZvelze26.

daqvemdebarebis cneba kvlav adekvaturia „aSkara“ TviTdasaqmebis 

erTian konteqstSi mosaqcevad. sasamarTlo kazuistika naTels xdis, 

rom daqvemdebarebuli SromiTi bazris pirobebSi, mosamarTlisaTvis 

saWiroc ki aRar aris, ganaxorcielos im xelSekrulebis kvalifikacia 

daqvemdebarebul SeTanxmebad, romelSic mxolod moCvenebiTadaa TviT-

dasaqmeba saxeze.

samarTamcodneobaSi mravali mcdeloba ganxorcielda, xelSek-

rulebis mxareTa nebis gamovlenis safuZvelze dadgeniliyo myari el-

ementebi. am mcdelobebs didi warmateba ar mohyolia rogorc im situa-

ciis gaTvaliswinebiT, rodesac maRali da mzardi umuSevrobis pirobebSi 

dasaqmebulebi advilad Tanxmdebian naklebad sasargeblo samuSao piro-

bebs, imitom, rom Tavad sakonstitucio sasamrTlom aRkveTa es „tyupi 

gadawyvetilebebiT“. 

axla mniSvnelovania, gaanalizdes aRwerili niSnebis safuZvleze 

simulirebul situaciaSi, Sesabamisi dasaqmebulis Tanxmobis SemTxveva-

Sic ki, visTvisac ekonomikuri daqvemdebarebis TvalsazrisiT aucile-

belia samuSao, SeiZleba Tu ara Tavidan iqnes acilebuli „klasikuri“ 

daqvemdebarebuli urTierTobisas arsebuli maRali xarisxis dacvis 

gamoyenebis riski.

 italiur marTlwesrigSi, TviTdasaqmebulebTan TanamSromlobisas, 

SeimCneva dacvis mniSvnelovnad dabali xarisxi standartul daqvemde-

barebul dasaqmebasTan SedarebiT.

aseTi dasaqmebulebi, magaliTad: i) ar sargebloben dacviT gaTavi-

suflebisagan an gansazRvruli vadiT dadebuli xelSekrulebis imave 

pirobiT gagrZelebisagan, rasac SeiZleba adgili hqondes SeuzRudavi 

raodenobiT; ii) maTze ar vrceldeba arc erTi: dRiuri, Tviuri an wli-

uri samuSao drois SezRudvebi; iii) ar sargebloben yovelwliuri anaz-

Raurebadi Svebulebis uflebiT; iv) maTze ar vrceldeba koleqtiuri 

xelSekrulebebi da minimaluri anazRaurebis Taobaze wesebi; v) ganix-
ileba umciresobad erovnuli keTldReobisa da gadanawilebis sistemis 

(national welfare and redistribution system) mixedviT.

26 Sead. A. Izar, me-14 sq., 3.
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6. komentarebi me-10 muxlze _ „samuSaos piradad Sesrulebis 

movaleoba“

sSk-is me-10 muxliT mocemuli zogadi wesi exeba dasaqmebuls da gansaz-

Rvravs piradad Sesasrulebel valdebulebas, rac aseve gaTvaliswinebu-

lia italieli kanonmdeblis mier.

italiuri kodeqsiT gaTvaliwinebulia, rom mxolod xelSemkvreli 

mxareebi arian uflebamosili, Sewyviton SromiTi urTierToba. SromiTi 

valdebulebebis viwro pirovnuli xasiaTi gamomdinareobs wesidan, rom-

lis mixedviTac, dasaqmebulis valdebulebebi gadaucemadia.

rogorc aRiniSna, es aris erT-erTi im TvisebaTagani, rac axasiaTebs 

daqvemdebarebul Tu damokidebul dasaqmebuls avtonomiur Tu TviT-

dasaqmebul pirTan Sepirispirebisas. daqvemdebarebuli dasaqmebuli, 

rogorc ganimarta, isk-is 2094-e muxlis regulirebis sferoSi eqceva. 

amgvari daqvemdebarebuli urTierToba ganpiroebebulia miTiTebis 

uflebaze (specifikuri wesrigis da ara zogadi xasiaTis daqvemdebare-

bulobis mimarT) damokidebulebis faqtiT, damsaqmeblis organizaciuli 

da disciplinuri wesrigis arsebobiT iseve, rogorc muSakis kompaniis 

struqturaSi organizaciuli integraciiT mis specifikur davalebebTan 

da Sesrulebis TaviseburebebTan asocirebiT.27

italiur samarTalSi SeuZlebelia samuSos gadabareba sxva daqvemde-

barebul pirze.

italiuri gamocdilebiT, Canacvlebis gansakuTrebuli aucile-

blobisas, aseT moqmedebas adgili aqvs mxolod imave damsaqmebelTan 

momuSave daqvemdebarebuli muSakebis meSveobiT, rac gaTvaliswinebu-

lia kanoniT an koleqtiuri SeTanxmebiT. Canacvlebisas dasaqmebuli, 

romelsac avaleben konkretuli samuSaos Sesrulebas, arasdros SeirCe-

va meore dasaqmebulis mier (Sesrulebis gadaucemlobis mizani).

dasaqmebuli, garda imisa, rom valdebulia, Seasrulos xelSekrule-

biT nakisri moqmedebebi, aseve movalea, daicvas disciplinuri wesrigi, 

gulisxmierad da maRalkvalificiurad Seasrulos samuSao da daemorCi-

los damsaqmeblis an uSualo xelmZRvanelis miTiTebebs.

aRniSnul moTxovnebTan erTad, dasaqmebuli SezRudulia loialo-

bis valdebulebiT, rac ukrZalavs mas imgvari samuSaos Sesrulebas, ro-

27 Sead. Cass. civ. Sez. lavoro, 07/10/2004, n. 20002. Sesabamisad, SromiTi urTierToba 
xasiaTdeba da gansxvavdeba sxva samuSaos Sesrulebis Sinaarsis mqone kavSirisagan 
muSakis damsaqmeblisadmi saaRuleblo, organizaciuli da makoreqtirebeli daqvem-

debarebiT. kerZod, aRmasrulebeli Zalauflebis ganxorcielebisas damsaqmebeli 
valdebulia, dasaqmebulis mier samuSaos Sesrulebisas gasces konkretuli da na-
Teli miTiTebebi maSin, rodesac organizaciuli ZalauflebiT igi movalea, xeli 
Seuwyos dasaqmebulis samuSao garemoSi efeqtian integracias.
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melic konkurencias gauwevs damsaqmebels iseve, rogorc biznessa da 

SeboWilia kompaniasTan dakavSirebuli mgrZnobiare, konfidencialuri 

informaciis dacvis movaleobiT. konfidencialurobis dacvis valde-

buleba arsebobs SromiTi urTierTobis Sewyvetis Semdgomac, xolo 

konkurenciis akrZalvis wesi ki moqmedebs mxolod SromiTi urTierTo-

bis ganmavlobaSi (im SemTxvevaSi, Tuki postsaxelSekrulebo SezRudva 

ar aris specialurad SeTanxmebuli).28

isk-is 2095-e muxliT, dasaqmebulebi, romlebic daqvemdebarebul sa-

muSaos asruleben, iyofian 4 kategoriad: lurji da TeTri feris, aR-

masrulebel da mmarTvel (management) muSakebad. kategoria dgindeba 

dasaqmebis xelSekrulebiT da zogadi SeTanxmebis arsebobisas (risi ar-

sebobac savaldebulo ar aris kompaniisaTvis) organizaciul doneze.29

„tradiciuli“ administraciuli donis miRma, aseTi tipis xelSek-

rulebebisaTvis arsebobs e.w. profesiuli sferoebi, romlebic ram-

denime doned da „urTierTCanacvlebad movaleobaTa“ Semcvel momsax-

urebebad iyofa, sadac SesaZlebelia erTi da imave samuSaos farglebSi 

davalebaTa sxvadasxva doneze Sesruleba. aseT SemTxvevebSi SesaZlebe-

lia koleqtiuri SeTanxmebisgan gansxvavebuli xelSekrulebis gamoyene-

ba kompaniis mier dasaqmebulTa pirobebis gauaresebis gareSe. 

ufro metic, damsaqmebeli uflebamosilia, rom gamoiyenos ramden-

28 daqvemdebarebuli samuSaos yoveli wlis bolos, italiuri samarTlis mixedviT, 
moqmedebaSi modis isk-is 2086-e muxli _ daqvemdebareba da ierarqia sawarmoSi, rom-

lis mixedviTac, mewarme organizaciis xelmZRvanelia da massa da TanamSromel subi-

eqtebs Soris urTierTobas ierarqiuli xasiaTi aqvs; 2103-e muxliT _ dasaqmebulTa 
valdebulebebi _ dgindeba, rom dasaqmebuli valdebulia, Seasrulos mxolod is 
saqme, romelic ganisazRvreba SromiTi xelSekrulebiT an, Tuki mas gafarToebuli 
funqciuri pozicia ukavia, igi movalea, imoqmedos am valdebulebaTa farglebSi. Se-
sabamisad, dasaqmebuli ar SeiZleba, gadayvanil iqnes sxva sawarmo ganayofSi, garda 
teqnikuri, organizaciuli Tu sawarmo [aucilebeli] miznebis arsebobis SemTxvevebi-

sa; 2104-e muxlis _ muSakis gulisxmiereba _ mixedviT ganisazRvreba dasaqmebulis 
gulisxmierebisa da sifrTxilis movaleoba samuSaos Sesrulebisas; 2105-e muxlis _ 

loialuribis valdebuleba _ mixedviT dgindeba dasaqmebulis individualurad Tu 
mesame pirebTan erTad damsaqmeblis biznesTan konkuretuli saqmianobisagan Tavis 
Sekavebis valdebuleba iseve, rogorc misi damsaqmebel kompaniasTan dakavSirebuli 
informaciis konfidencialurobis dacvis movaleoba; 2106-e muxlis _ disciplin-

uri sanqciebi _ mixedviT, dgindeba, rom damsaqmeblis mier isk-is 2104-e da 2105-e 
muxlebiT dadgenili moTxovnebis darRvevis SemTxvevaSi, mas daekisreba disciplin-

uri sanqciebi. 
29 ix. Cass. civ. Sez. lavoro, 11-09-2013, n. 20839. italieli mosamarTleebi naTels xdi-

an, rom koleqtiur SeTanxmebaTa pirobebi, romelebic zemdgom mmarTvels ufle-

bamosilebiT aRWuravs mxolod poziciis gamo, baTilad unda CaiTvalos, radgan ar 
ukavSirdeba im movaleobebisa da funqciebis ganxorcielebas, romelTaTvisac kval-

ifikacias formaluri xasiaTi aqvs da aris damsaqmeblis calmxrivi, diskreciuli 
arCevanis Sedegi.
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ime koleqtiuri SeTanxmeba erTdroulad imis gamo, rom saxezea war-

moebis ramdenime ganayofi an dasaqmebuli hyavs erTze meti kategoriis 

muSaki. metic, aucilebelia saxelSekrulebo miTiTebis imgvari gageba, 

roca es mimarTeba ukavSirdeba kompaniis ZiriTadi saqmianobis sferos 

samarTlebrivi stabilurobis miznebisaTvis.

Tuki kompania gadawyvets, rom gamoiyenos romelime koleqtiuri Se-

Tanxmeba, samuSaos yvela piroba, mag., gamosasvleli dReebi da discip-

linuri procedurebi, naTlad unda iqnes gadmocemuli dasaqmebis Tao-

baze dokumentSi [daniSvnis brZanebaSi].

Tuki, piriqiT, gamosayenebelia erTi koleqtiuri SeTanxmeba, sakma-

risia dasaqmebis Taobaze dokumentSi mxolod masze martivi miTiTeba 

detalebis gareSe.

7. komentarebi me-11 muxlze _ SromiTi xelSekrulebis pirobebis 

Secvla

qarTuli kodeqsis me-11 muxlis farglebSi aRiarebulia, rom damsaqmebe-

li uflebamosilia, dasaqmebulisaTvis winaswari SetyobinebiT, gansaz-

Rvros SromiTi xelSekrulebis safuZvelze Sesasrulebeli samuSaos 

yvela piroba, romelic ar cvlis xelSekrulebis arsebiT pirobebs.

italiuri samarTlis sistemaSic aRiarebulia damsaqmeblis mier 

dasaqmebulisaTvis miTiTebis gakeTebis uflebamosileba samuSaos uke-

Tesad organizebis uzrunvelsayofad. es aris ierarqiuli Zalauflebis 

elementi, romelic vrceldeba mTlianad SromiT urTierTobaze.

italieli kanonmdeblisaTvis mewarme sawarmos xelmZRvanelia da 

igia is, visac sxva yvela ierarqiulad eqvemdebareba. uzrunvelyofilia, 

rom miTiTebis ufleba, saqmianobis ukeTesad organizebis mizniT, xor-

cieldeba kompaniis SigniT da ar SeiZleba misi borotad gamoyeneba.

obieqtis Tvisebrioba aris miTiTebis uflebis gamoyenebis Semz-

Rudveli ganuyofeli zRude damsaqmeblisaTvis, rameTu gansazRvruli 

Tu gansazRvradi movaleobebis arsebobis pirobebSi, man SeZlos sxva sa-

muSaos Sesrulebis moTxovna.

faqtobrivad, miTiTebis ufleba ar SeiZleba iyos invaziuri Sromi-

Ti urTierTobis arsebiTi pirobebis cvlilebis TvalsazrisiT. misi 

ganxorcieleba aseve ar SeiZleba, magaliTad, SromiTi xelSekrulebiT 

gansazRvruli movaleobebis cvlilebebis dasasabuTeblad.30

30 xelSemkvrelma mxareebma individualurad unda gansazRvron dasaqmebulis val-

debulebaTa mizani da is samuSao, romelic man unda Seasrulos. im SemTxvevaSi, Tuki 
valdebuleba saerTod ar aris gansazRvruli, igi unda dadgindes isk-is 1346-e mux-

lis mixedviT xelSekrulebis baTilobis im Sedegis gaTvaliswinebiT, romelic moce-
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imave dacvas iTvaliswinebs qarTuli kodeqsi, radgan masSiac moce-

mulia zogadi danawesi daqvemdebarebuli dasaqmebulebis dasacavad. am 

muxliT, valdebulebaTa cvlileba aris saxelSekrulebo ZiriTadi pi-

robebis cvlileba.

am SemTxvevaSi, italiel kanonmdebels gaTvaliswinebuli aqvs, rom 

valdebulebaTa cvlileba SesaZlebelia mxolod ekvivalenturi mova-

leobebiT da amisaTvis aucilebelia dasaqmebulisaTvis Sesabamisi Si-

naarsis Setyobineba werilobiT. cxadia, termini „ekvivalenturi“ xsnis 

gzas interpetaciisa da borotad gamoyenebisaTvis.31 am TvalsazrisiT, 

raRa Tqma unda, movaleobaTa cvlilebis koreqtulobis Sefasebis bun-

dovaneba SedarebiT kompleqsur scenars ayalibebs. 

italiaSi dasaqmebulTa valdebulebebTan dakavSirebiT gamovlenili 

xisti midgoma ganeitralda isk-is 2103-e muxliT da e.w. demansionamento-
s32 legitimurobasTan asocirebuli mdgomareoba iuristTa sazogadoebis 

mier dastabilurda koleqtiur SromiT xelSekrulebaSi gaTvaliswineb-

uli SeTanxmebis obieqtis meSveobiT.

Tuki demansionamento ar aris SeTanxmebuli Sesabamis dasaqmebul-

Tan, isk-is 2103-e muxlis imperativis darRveva iwvevs damsaqmeblis mier 

araekvivaleturi movaleobebis dakisrebis Taobaze miTiTebebis baTilo-

bas. am SemTxvevaSi, iuristTa wreebis mier aRiarebulia SesaZlebloba, 

rom dasaqmebulma isargeblos sruli dacviT da avtomaturad aRdges 

pirvandel poziciaze, garda e.w. damsaqmeblis ius variandi SemTxvevisa.

aqedan gamomdinare, isk-is 2103-e muxlTan SeuTavsebeli moqmedebis 

SemTxvevaSi, pirveli instanciis mosamarTle, damsaqmeblis mier sax-

elSekrulebo valdebulebis darRvevaze reagirebasTan erTad, zianis 

anazRaurebis Taobaze gadawyvetilebiT, uflebamosilia, aiZulos dam-

saqmebels yvela im Sedegis likvidacia, romlebic gamowveulia ekvival-

enturobis SinaarsiT damaqveiTebeli funqciebis miniWebiT.33

qarTul kodeqsSi zogadi, ZiriTadi wesis saxiTaa warmodgenili nor-

ma, romlis mixedviTac, SromiTi xelSekrulebis arsebiTi pirobebi mx-

mulia  isk-is yofil 1418-e muxlSi.
31 ix. Cass. civ. Sez. Unite, 24-03-2006, n. 6572, Cass. civ. Sez. lavoro, 17-09-2010, n. 19785. it-

aliaSi kanoniT aRiarebulia dasaqmebulis ufleba, Seasrulos samuSao Tavis kvali-

fikaciis Sesabamisad da iTvaliswinebs, damtkicebis SemTxvevaSi, dasaqmebulisaTvis 
zianis anazRaurebas.
32 isk-is 2103-e muxliT gansazRvrulia termin demansionamento-s mniSvneloba; adminis-

traciam dasaqmebuls SeiZleba ganusazRvros gansxvavebuli funqcia mxolod im Sem-
TxvevaSi, Tuki es, sul mcire, Tanabrad anazRaurebadia da imave moTxovnebs iTval-

iswinebs (gadaxvevebis gareSe). zogierT SemTxvevaSi, yovelive es dasaqmebulisaTvis 
eqstradisciplinur sanqciebTanacaa dakavSirebuli.
33 ix. Cass. civ. Sez. lavoro, 27/04/1999, n. 4221 (Italy).
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olod mxareTa SeTanxmebiT SeiZleba, Seicvalos. am SemTxvevaSi mxareTa 

avtonomia molaparakebisas sruli ZaliT moqmedebs.

dasaqmebulis sruli dacvis mizniT da xelSekrulebaSi „susti“ mx-

aris arsebobaze miTiTebiT, kanonmdebelma gaiTvaliswina, rom, Tuki 

xelSekruleba ar iTvaliswinebs romelime arsebiT pirobas, es ukanaskne-

li SeiZleba ganisazRvros dasaqmebulis TanxmobiT.

erTi, e.w. damagvirgvinebeli norma SeiZleba moazrebul iqnes kan-

onis damcav funqciaSi, romliTac dasaqmebulis Tanxmoba saWiro ar aris 

SromiTi xelSekrulebis arsebiTi pirobis iseT cvlilebaze, romelic 

ganpirobebulia kanonmdeblobis modifikaciiT.

SromiTi bazris funqciis realizaciis miznisaTvis, romelic, ro-

gorc arasdros, dinamikuria, qarTvelma kanonmdebelma me-10 muxliT 

datova damsaqmeblisaTvis gansazRvruli diskrecia, kompaniis orga-

nizaciaSi.

arsebiTi pirobebis calmxriv cvlilebad ar iTvleba: i) damsaqmeb-

lis mier samuSao adgilisa da drois cvlileba, Tuki dasaqmebuls ar 

warmoeSoba disproporciuli xarjebi samuSaoze misasvlelad da saerTo 

mgzavrobis xangrZlivoba ar aRemateba 3 saaTs dReSi.

italiuri mowesrigebis mixedviT, dasaqmebulma unda Seasrulos 

stabilurad erTi SromiTi xelSekrulebiT an, samuSaos specifikidan 

gamomdinare, im adgilas, sadac es aucilebelia. samuSao adgili, ro-

gorc wesi, emTxveva [sawarmos] saqmianobis adgils. gadayvanas areguli-

rebs isk-is 2103-e muxli.

SesaZlebelia, aseve gadayvana daregulirdes koleqtiuri SeTanxme-

biT dasaqmebulis dasacavad.

gadayvanis Taobaze Setyobineba unda gakeTdes werilobiT da Sei-

cavdes aseTi gadawyvetilebis motivebs.

xSiria SemTxvevebi, roca kompaniebi ar miuTiTeben TavianT motive-

bze an miuTiTeben maTze mxolod Zalian zogadi formiT; aqedan gamom-

dinare, aucilebeli xdeba motivebis Taobaze [xelaxali] informireba 

(gadayvanis Taobaze Setyobinebis miRebidan 15 dRis ganmavlobaSi).

meore mxriv, qarTveli kanonmdebeli gansazRvravs gamonakliss ar-

sebiTi pirobebis cvlilebidan iseT SemTxvevaSi, roca: ii) samuSaos daw-

yebisa da dasrulebis xangrZlivoba ar aRemateba 90 wuTs. qarTvelma 

kanonmdebelma, savaraudod, [uflebamosilebis] borotad gamoyenebis Ta-

vidan aridebis miznebisaTvis, gaiTvaliswina iseTi cvlilebis baTiloba, 

romliTac erTze meti pirobis modificireba xdeba erTdroulad.34

34 italiis №300/70, dasaqmebulTa statutis saxeliT cnobili, kanoni ZiriTadi 
maregulirebeli aqtia, radgan igi moicavs dacvis ZiriTad CarCos. mas Tan axlavs 
sxva uzrunvelmyofi universaluri standartebi (bavSvTa Sromis dacvis Sesaxeb 
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8. komentarebi me-12 muxlze _ „mivlineba~

qarTuli kodeqsis me-12 muxliT aRiarebulia, rom damsaqmebeli ufle-

bamosilia, gauSvas dasaqmebuli mivlinebaSi biznesis miznebisaTvis. 

damsaqmeblis ufleba mivlinebaze ar SeiZleba ganxilul iqnes arsebi-

Ti pirobebis cvlilebad, Tuki mgzavrobis xangrZlivoba ar aRemateba 

weliwadSi 45 dRes.

SromiTi xelSekrulebis dadebisas mxareebi Tanxmdebian im adgilze, 

sadac dasaqmebuli Seasrulebs Tavis saxelSekrulebo valdebulebebs. 

samuSao adgili, zogadad, emTxveva xolme biznesis adgilsamyofels an 

mis gansxvavebul lokacias, sadac muSakia gamwesebuli.

gansazRvruli pirobebis arsebobisas, damsaqmebeli uflebamosilia, 

Secvalos samuSaos Sesrulebis adgili, radgan es ufleba gamomdin-

areobs misi direqtiuli uflebamosilebidan. am TvalsazrisiT, arse-

bobs fundamenturi sxvaoba droebiT gadayvanasa  (trasferta) da gadayvanas 

(trasferimento) Soris. 

italiur sistemaSi droebiTi gadayvanisas igulisxmeba „damsaqmeblis 

mier rezidenciis droebiTi [Secvla] samuSaos Cveulebrivi Sesrulebis 

adgilisgan gansxvavebiT“.35

droebiTi gadayvanisagan gansxvavebiT, gadayvana ganimarteba, ro-

gorc „dasaqmebis Taobaze dokumentidan gamomdinare Cveulebrivi sa-

muSao adgilis saboloo cvlileba.“36

droebiT gadayvanas axasiaTebs erTi arsebiTi elementi, rac mas ga-

dayvanis zogadi koncefciisgan gamoarCevs.

droebiTi gadayvanisas dasaqmebulis „normalur“ samuSao adgilTan 

funqciuri mudmivi kavSiri umniSvnelovanesia Sesrulebis „gansxvave-

bul“ faqtobriv adgilTan SedarebiT (droebiTi gadayvana).37 biznesis 

mdebareobis logikis TvalsazrisiT, es mudmivoba ukavSirdeba faqto-

brivi Sesrulebis adgilis (droebiTi gadayvana) droebiTobas da fun-

qciur daqvemdebarebas38.

es mimarTeba saSualebas iZleva, ganvasxvaoT droebiTi gadayvana mudmi-

yofili kanoni; dedobis Sesaxeb kanonmdebloba, erTaderTi teqsti dasaqmebisas 
usafrTxoebis Taobaze da sxva), aseve bevri sxva specialuri Sinaarsis mqone doku-

menti, romelic aregulirebs Sromis specifikur aspeqtebs (dasaqmebis, samuSao saa-
Tebisa da sxva sakiTxebis Taobaze yofili reglamentebi).
35 Sead. Cass., sentences 19 October 1983, n. 6144 and 23 April 1985, n. 2681 (Italy).
36 Sead. Circ. 23 December 1997, n. 326/E (Italy).
37 kompaniis saTavo ofisis mdebareoba, xelSekrulebis dadebis adgili da dasaqmeb-

ulTa (personalis) sacxovrebeli adgili mgzavrobis Sesafaseblad mniSvnelovani ar 

aris (Court of Cassation August 9, 1996, n. 7383, sacxovrebeli adgilis, romelic safosto 
misamarTad kvalificirdeba, umniSvnelobis Taobaze ix. Cass. 8 April 2000 n. 4482).
38 am TvalsazrisiT, ix. Cass. 19 November 2001, n. 14470 (Italy).
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visagan, rodesac samuSao adgilis cvlileba sabolooa. praqtikulad, droe-

biTi gadayvanisas, droebiTi xasiaTis ganmsazRvreli garemoebebis kleba 

dasaqmebuls uflebamosils xdis, daubrundes Tavdapirvel samuSao adgils.

damsaqmeblis calmxrivi ufleba samuSao adgilis cvlilebaze ar ar-

sebobs, Tuki mxareebma pirdapir gansazRvres dasaqmebis dokumentiT, 

rom am sakiTxis gadasawyvetad dasaqmebulis Tanxmoba aucilebelia.

damsaqmeblis diskreciuli ufleba samuSao adgilis cvlilebasa da 

dasaqmebulis gadayvanaze erTi danayofidan meoreSi ganxorcilebadia 

maSin, rodesac arsebobs teqnologiuri, organizaciuli an sawarmoo 

mizezebi, garda im SemTxvevebisa, romelic ganisazRvreba orive mxari-

saTvis savaldebulo koleqtiuri an individualuri xelSekrulebis 

mixedviT da romlis mixedviTac samuSao erT gansazRvrul adgilze 

unda Sesruldes.39

isk-is 2103-e muxliT ufro naTlad ganisazRvreba, rom gadayvana Sei-

Zleba ganxorcieldes mxolod dadasturebuli teqnikuri, organizaci-

uli an sawarmo mizezebiT. gansxvavebuli SeTanxmeba baTilia.

dasaqmebulTa dacvis mizniT qarTveli kanonmdebeli iTvaliswinebs 

meqanizms, romliTac izRudeba dasaqmebulTa uwesrigo da xSirad 

moCvenebiTi xasiaTis gamoyeneba damsaqmeblis mier. 

dadgenilia, rom damsaqmeblis mxridan gadaWarbebuli (45 dRe weli-

wadSi) xangrZlivobis gansazRvra ganimarteba, rogorc SromiTi xelSek-

rulebis arsebiTi pirobis cvlileba.

dasaqmebuls unda aunazRaurdes yvela xarji damsaqmeblis mxri-

dan, rac gadayvanas ukavSirdeba. italiuri marTlwesrigic msgavs mow-

esrigebas iTvaliswinebs. fiskaluri Tvalsawieridan SeiZleba iTqvas, 

rom italiaSi sagadasaxado kodeqsis 51-e muxlis 1-li punqtis mixed-

viT, „dasaqmebulis Semosavali Sedgeba yvela miRebuli Tanxisa da Ri-

rebulebisagan, aseve misaRebi materialuri faseulobisgan konkretuli 

sagadasaxado periodis ganmavlobaSi, aseve Tavisufali xarjisagan, ro-

melic SromiT xelSekrulebas ukavSirdeba (...).“

amdenad, aucilebelia, dadgindes imave muxlis me-5 punqtis miznebi-

saTvis, ra SemTxvevebSi ar aris samivlinebo xarjebis dabruneba dasaqme-

bulis Semosavlis Semadgeneli nawili, roca es anazRaureba xorcield-

eba kompaniis mier.

sagadasaxado kodeqsis 51-e muxlis me-5 punqtiT gansxvavdeba gadax-

da, romelic aRniSnul farglebSi xorcieldeba da anazRaureba, ro-

melic scildeba konkretul „komunalur“ teritoriul farglebs. am 

farglebs gareT ganxorcielebuli gadaxdis ori SemTxveva arsebobs:

39 am TvalsazrisiT, ix. Cass. 25 July 2006, n. 16907 (Italy).
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i) dasaqmebulisaTvis „komunaluri“ teritoria aris is samuSao ad-

gili,  romelic miTiTebulia dasaqmebis Sesaxeb dokumentSi an xelSek-

rulebaSi; aseTi miTiTebis ararsebobisas, adgili gamoiyvaneba samuSaos 

faqtobrivad Sesrulebis garemoebebidan;

ii) administratorTa da TanamSromel pirTaTvis zogadad, „komunal-

urili“ teritoria aris dasaqmebis brZanebiT gansazRvruli samuSao ad-

gili an adgili, romelic Sesabamis oqmSia miTiTebuli.

dabegvrisagan gaTavisuflebis miznisaTvis, sxvadasxva zRvari dg-

indeba gadaricxvis daniSnulebidan gamomdinare. italiaSi dabegvras 

eqvemdebareba dasaqmebulis is Semosavali, romelic aRemateba 46,48 ev-
ros, roca gadaricxva xorcieldeba „komunaluri“ teritoriis farg-

lebs miRma. Tamasa dRiur 77,47 evromde izrdeba, Tuki gadaricxva gan-

kuTvnilia qveynis gareT gamosayenebeli miznebisaTvis. kompaniis mier 

dabrunebuli mimdinare Tanxebi „komunaluri“ teritoriis farglebSi, 

zogadad, dabegvradia.

qarTuli kodeqsiT aseve ganimarteba, rom me-12 muxli gamoiyeneba im 

SemTxvevaSi, Tuki xelSekrulebiT sxva ram ar aris gaTvaliswinebuli.

aseTi mowesrigeba upiratesobas aniWebs wess, romliTac mxareebi Ta-

visufalni arian gansazRvron xelSekrulebis pirobebi.

italiaSic saxelSekrulebo avtonomiis principi farTo aRiarebis 

mqonea, Tumca amas Sedegad ar unda mohyves dasaqmebulisaTvis negati-

uri Sedegebi.

aracvalebadia es disciplina calmxrivad, radgan, kerZo avtonomiis 

TvalsazrisiT, dasaqmebulisaTvis araxelsayreli cvlileba miuRebelia 

maSin, rodesac sasargeblo modifikacias sawinaaRmdego efeqti aqvs (e.w. 

[dasaqmebulis] sasargeblod cvlileba).

es Tviseba, romlis matarebelicaa daqvemdebarebuli SromiTi urT-

ierToba italiaSi, Tanmxvedria zogadi favor principisa, romelsac vx-

vdebiT Sromis maregulirebel yvela wyaroSi. rac yvelaze mniSvnelova-

nia, zogadad, moqmed principebs Soris konkurenciisas, gamosayenebelia 

dasaqmebulisaTvis yvelaze xelsayreli da saxelSekrulebo, Tu kanonis 

normebi dasaqmebulisaTvis sasikeTod ganimarteba.

italiur sistemaSi es wesi icavs dasaqmebuls rogorc SromiTi urT-

ierTobis iseT mxares, romelic meoresTan SedarebiT sustad iTvleba.

9. komentari me-13 muxlze „Sromis Sinaganawesi“

italiaSi damsaqmebels ufleba aqvs gadawyvitos, romeli samuSao unda 

Sesruldes dsaqmebulis mier, ra saSualebebiT da rogor unda gakon-

troldes micemuli davalebebis Sesrulebis moTxovnebTan Sesabamisoba.
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im SemTxvevaSi, Tuki dasaqmebuli ar asrulebs miTiTebebsa da in-

struqciebs, damsaqmebels SeuZlia, dasajos dasaqmebuli pretenziebis 

wardgeniT saxelSekrulebo valdebulebaTa Seusruleblobis  gamo da 

SeuZlia gamoiyenos sxvadasxva disciplinuri RonisZieba. es sanqciebia 

zepiri gafrTxileba, werilobiTi gafrTxileba, fuladi jarima, [moq-

medebaTa] SezRudva da saboloo jamSi, gaTavisufleba winaswari gafrTx-

ilebiT an amis gareSe.

erTaderTi sanqcia, romelic nebadarTulia, ar aris sxva adgilze 

gadayvana; es mxolod komapaniis teqnologiuri, organizaciuli da/an 

sawarmoo miznebisaTvis daiSveba.

italiur kodeqsSi mocemuli principebis msgavsad, qarTveli kanon-

mdebelic iTvaliswinebs, rom damsaqmebels SeuZlia daadginos samuS-

aos SesrulebasTan dakavSirebuli wesebi da acnobos isini dasaqmebuls. 

[Sinagana] wesi aris werilobiTi dokumenti, romelic SeiZleba iTvali-

winebdes zemoaRniSnul sakiTxebs.

am Sinaganawesis meSveobiT damsaqmebels SeuZlia, daadginos samuS-

aos SesrulebasTan dakavSirebuli specialuri normebi. Sinagana wesis 

nebismieri danawesi, romelic winaaRmdegobaSi modis individualur an 

koleqtiur SromiT SeTanxmebasTan an kanonTan, baTilia.

10. daqvemdebarebulidan „dacul“ samuSaomde. evropuli 

tendencia

ukanaskneli wlebis ganmavlobaSi, romlebic mwvave krizisiT xasiaTde-

boda, jer finansuri da Semdeg ekonomikuri, aseve dasaqmebis mxriv, ev-

ropaSi iRebdnen gansazRvrul zomebs, romelTa Sedegic iyo e.w. „aras-

tandartuli“ samuSaos zrda, romelic gansxvavebulia dominanturi 

daqvemdebarebuli samuSaosagan da xangrZlivobiTac naklebad gansaz-

Rvrulia.

mzardma umuSevrobam, romelsac adgili hqonda evropuli kavSiris 

wevri saxelmwifoebis mraval nawilSi, erTi mxriv, Sedegad SromiTi ba-

zris moqniloba da likviduroba moitana da, meore mxriv, gaugebroba. 

am momentidan warmoiSva dasaqmebis daculobis mizniT moqnili da daba-

lansebuli sakanonmdeblo reformis aucilebloba, romelic SezRuda-

vada atipuri saxelSekrulebo urTierTobebisa da cru TviTdasaqmebis 

borotad gamoyenebas.

evropul samarTlebriv sivrceSi, normatiul sibrtyeSi, ar arsebobs 

daqvemdebarebuli samuSaos zogadi definicia. amis Sedegad, zenacio-

naluri kompaniebisaTvis gamoiyeneba kazuistikuri midgoma did brita-

neTSi moqmedi  sistemis paralelurad koncefciis detalizaciisaTvis. 
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ufro metic, daqvemdebarebuli samuSaos zogadi definiciis ararseboba 

marTldeba doqtrinaSi ara imdenad normatiuli teqnikaze, aramed evro-

puli kavSiris seqtoruli kompetenciebisa da subsidiarobis principze 

miTiTebiT. daqvemdebarebuli samuSaos definicia, amgvarad, gamoiyvane-

ba saxelmwifoTa erovnuli samarTlis erTiani niSnebidan.

normatiul doneze arsebobs mravali direqtiva, romelic ganamt-

kicebs daqvemdebarebulobis cnebis erovnulobas. evropuli marTlwes-

rigi ar krZalavs daqvemdebarebulobis koncefcias.

amas xazi gausva evropuli kavSiris sasamarTlomac, ZiriTadad, 

muSaxelis Tavisufali mimosvlis konteqstSi, evropuli kavSiris funq-

cionirebis Taobaze SeTanxmebis (TFEU) 45-e muxlidan gamomdinare.

pirveli oficialuri dokumenti, romelic evropul Sromis bazars 

exeboda, iyo Jak deloris 1993 wlis „TeTri dokumenti“ (white paper) 
„mzardi konkurencia da dasaqmeba _ gamowvevebi da ganviTrebis gzebi 

XXI saukuneSi~, COM(93) 700/F, 1993 wlis dekemberi. deloris programaSi 

xazi iyo gasmulis SromiTi bazris seriozuli reformis mniSvnelobaze, 

rac ukve Zalian mouqneli gaxda samuSao saaTebis organizaciis, anaz-

Raurebis, mobilurobis, moTxovnisa da miwodebis disbalansis Tvalsaz-

risiT, ramac aSS-sa da iaponiasTan SedarebiT sakmaod gazarda xarjebi.

amdenad, naTeli iyo is, Tu rogor aiZula  SromiTi xarjebis zrdam 

kompaniebi, CaenacvlebinaT Sroma kapitaliT, rogorc warmoebis faqto-

ri, raTa konkurencia gaewiaT tradiciuli mowinaaRmdegeebisaTvis da 

axali aqtorebisaTvis aziuri qveynebidan.

1997 wlis „mwvane wigniT“ (green book) „samuSaos axleburad organiza-

ciis mizniT partniorobis Sesaxeb“, COM(97) 126, 1997 w. 16 aprili, evro-

puli komisia daubrunda debatebs samuSaos organizebis axali formebis 

Sesaxeb da pirvelad warmoadgina idea Sromis bazarze usafrTxoebasa da 

moqnilobas Soris balansis Taobaze. 

am konteqstiT, gamovida Semdegi evropuli direqtivebi droebiTi 

dasaqmebis Taobaze: 1999/70/CE, 1999 wlis 28 ivnisi, romelSic war-

modgenilia 1999 wlis 18 marts UNICE-s (evropis damsaqmebelTa da 

industriis konfederaciis, dRes: biznesevropa), CEEP-sa (sajaro se-

qtoris monawileobiT arsebuli sawarmoebisa da zogadi ekonomikuri 

interesis mqone sawarmoebis evropuli centri) da ETUC (evropuli 

profesiuli kavSirebis konfederacias) Soris TFEU-s 155-e muxliT 

gaTvaliswinebuli proceduris farglebSi (amJamad, ukve evropuli 

kavSiris Sesaxeb SeTanxmebis 139-e muxli) gaformebuli  CarCo SeTanx-

meba fiqsirebuli vadiT dasaqmebis Taobaze;  evropuli parlamentisa 

da sabWos 2008 wlis 19 noembris 2008/104/CE direqtiva droebiTi sa-

muSao Zalis Sesaxeb.
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evropul kavSirTan afilirebis gamo wevri saxelmwifoebisTvis gaT-

valiswinebulia valdebuleba, rom miaRwion direqtivaSi miTiTebul 

Sedegs, risTvisac maT unda miiRon yvela aucilebeli zoma am valde-

bulebaTa Sesasruleblad (evropuli kavSiris Sesaxeb SeTanxmebis me-4 
muxlis me-3 punqti).

aqve unda gavusvaT xazi imas, rom Sromis sferoSi miRebuli evro-

puli direqtivebi exeba nebismier dasaqmebuls, miuxedavad wevr saxelm-

wifoebSi arsebuli kvalifikaciasTan dakavSirebuli gradaciebisa; es 

naTeli xdeba terminiT „dasaqmebulis ZiriTadi pozicia“, rac gulisx-

mobs piris urTierTobas kompaniasTan, romliTac igi integrirebulia 

mis struqturaSi, iRebs srul anazRaurebas mxolod am, an upiratesad 

am urTierTobidan.

faqtobrivad, ekonomikuri damokidebuleba da ara Sesrulebisas sx-

vis nebaze daqvemdebarebaa proteqcionisturi midgomis mizezi.

Sromis iseTi cnebis srulfasovani ganmartebisaTvis, romlisTvisac 

gaTvaliswinebulia evropuli proteqcionizmi, evropulma sasamarTlom 

ukve daadastura, rom 

„48-e muxliT gaTvaliswinebuli dasaqmebulis mniSvneloba, radganac 

Sromis Tavisufali gadaadgileba gaerTianebis ZiriTadi principia, ar 

SeiZleba ganimartos erovnuli samarTlebrivi sistemis farglebSi da 

gaerTianebiseuli (communitarian) Sinaarsi unda mieces. dasaqmebulis 

gaerTianebiseuli cneba, romelic moicavs fundamentur Tavisuflebas, 

ar SeiZleba ganimartos SezRudulad.“40

evropuli sasamarTlos ganmartebiT:

„SromiTi urTierTobis ZiriTadi Tviseba aris is, rom erTi piri, 

gansazRvruli periodis ganmavlobaSi, meorisaTavis, am ukanasknelis 

xelmZRvanelobiT, asrulebs [samuSaos] anazRaurebis sanacvlod.“

samuSaos uflebis doqtrinidan gamomdinare, mtkicebis miznebisaT-

vis, rodesac saxezea Sesruleba droSi da teqnikuri TvalsazrisiT, 

gangrZobadoba, Sesrulebis kreditorisadmi daqvemdebarebis elementi 

SesaZloa dvilad gaxdes zogadi prezumfciis sagani, sul mcire, manam, 

sanam sapirispiro ar damtkicdeba.

11. daqvemdebarebuli samuSao. e.w. subsidiaruli cnebidan 

samarTlebriv definiciamde

daqvemdebarebaze, rogorc e.w. „subsidiarul cnebaze, pirveladi arti-

kulacia cnobilia, rogorc subordinaciis „minimaluri“ cneba da igi 

40 am TvalsazrisiT, erTiani ganmartebis masStabs mniSvneloba ara aqvs iseve, rogorc 
mis Semdgom nawilebad daSlas. ix. 1997 wlis 23 dekembris № 326/E cirkulari (italia).

d. de giorgi,  muxli 10-13



132

erovnul doneze gadaiqca ganmartebis Semadgenlad, rac, Tavis TavSi, 

moicavs damxmare da nawarmoeb xasiaTs. 

realurad, advili SesamCnevia tendencia, sul ufro da ufro Seiz-

Rudos wevri saxelmwifoebis diskrecia cnebis formirebaSi, rac evro-

puli normebis arasworad gamoyenebis safuZvelia.

zenacionaluri kanonmdeblis es instrumenti, romliTac naTeli 

xdeba ganmartebis SemzRudveli tendencia, miznad isaxavs dasaqmebis 

samarTlebrivi statusis dacviT sibrtyeSi datovebas.

ukanasknel periodSi miRebul direqtivebSi, evropeli kanonmdebe-

li ar akeTebs aqcents daqvemdebarebuli samuSaos koncefciaze, Tum-

ca maTSi moixsenieba erovnul sibrtyeSi „daculi“ dasaqmebulebi (ix. 

evropuli komisiis 2008/23/EC dokumenti, romelic exeba damsaqmeblis 

gakotrebis Temas da 2008/104/EC dokumenti, romelic ukavSirdeba droe-

biT dasaqmebas)41.

cnebis bundovanebis miuxedavad, am mxriv, evropuli CarCo SesamC-

nevad farToa dasaqmebulTa kategoriebTan mimarTebiT, romlebic Car-

Tulni arian damcav sistemaSi; igi scildeba mxolod daqvemdebarebul 

dasaqmebulTa rigs; es iZleva SesaZleblobas, am sibrtyeSi iqnes ganxil-

uli zogierTi TviTdasaqmebuli, romelic aRqmulia arasrulfasovanad 

daqvemdebarebul (para-subordinary) dasaqmebulad da romelzec sul ufro 

da ufro meti dacva vrceldeba.

„daculi“ samuSaos axal cneba, miuxedavad imisa, rom, erTi mxriv, 

pirdapir zRudavs erovnul sistemas dasaqmebis gansazRvruli saxis sa-

muSaoTa direqtivis moqmedebis sferodan amoRebaSi, meore mxriv,  Sei-

Zleba aRqmul iqnes, rogorc amJamad arsebuli daqvemdebarebul Sem-

TxvevaTa araadekvaturobis aRmofxvris mcdeloba; es Seusabamobani 

sxvadasxvagvari aspeqtis gaTvaliswinebiT unda Sefasdes. 

pirveli maTgani, teqnikuri xasiaTis, ukavSirdeba definiciis ara-

sakmarisobas, sul mcire im versiaSi, romelic akmayofilebs gadamwyvet 

kriteriums, romliTac mesame mxaris mier dgindeba Sinaarsi (heterodeter-
mination) zogierTi konkretuli kvalifikaciis uzustobis SemTxvevisas, 

sadac saxezea damatebiTi riski imasTan dakavSirebiT, rom upiratesoba 

minieWeba saxelSekrulebo formebSi mocemul araxelsayrel pirobebs 

TviTdasaqmebisas. 

meore, fokusirdeba cnebis limitebze dacvis miznebTan dakavSire-

41 Sead. CGE 3 July 1986, case no 66/85, Deborah Lawrie/Blum iseve, rogorc 1982 wlis 23 mar-

tis gadawyvetileba, case no 53/81, Levin, at 1035. 1992 wlis 2 Tebervlis gadawyvetile-

biT, C-3/90, M. J. E Bernini C. Minister Van Onderwijs En Wtenschappen, italiis Corte di 
Giustizia-m daadgina, rom individi, romelic realurad da efeqtianad asrulebs saq-
meebs, garda aSkarad Tvisebrivad dakavSirebuli da damatebiTi saqmianobisa, unda 
CaiTvalos dasaqmebulad.

d. de giorgi,  muxli 10-13



133

biT, radgan igi gamoricxavs im samuSaoTa kategorias, romlebic miuxe-

davad imisa, rom ar aris daqvemdebarebuli, udavod dacvas imsaxurebs 

ekonomikurad susti poziciidan gamomdinare.

sxva evropuli koncefcia subordinaciaze, e.w. „samarTlebrivi cne-

ba“, evropuli sasamarTlos xedviT, aRwers, rom piri im SemTxvevaSia 

daqvemdebarebul mdgomareobaSi, Tuki igi [valdebulebas] realurad 

da efeqtianad asrulebs, rasac udavo ekonomikuri Rirebuleba gaaCnia 

meore mxarisaTvis da am ukanasknelis kontrolqveS, risTvisac iRebs 

kompensaciasa da anazRaurebas.

sasamarTlos azriT, surviliT, rom ufro dakonkretdes Sromis 

farTo kategoria, raTa Tavisufali mimoqcevis kardinaluri prin-

cipis ufro adekvaturi gamoyeneba iyos SesaZlebeli, specialuri cneba 

pirebisa, romlebic TavianT ekonomikur aqtivobas atipur pirobebsa Tu 

urTierTobebis farglebSi axorcieleben, unda iqnes gaTvaliswinebuli.  

miuxedavad imisa, rom citirebulia gadawyvetilebebSi, mesame mxaris 

daqvemdebarebaSi yofnis kriteriumi sasamarTloTa mier sakmarisad gan-

viTarebuli ar aris, xolo doqtrinaSi ki aRiniSneba, rom realobaSi, es 

kriteriumi asaxavs heteroorganizaciis gazavebul formas („sxvis kom-

paniaSi integracia“).

am mosazrebasTan dakavSirebiT, aRiniSneba farTo, ZiriTadad, samar-

Tlebrivi ganmartebis tendencia ukanasknel wlebSi italiasa da sxva 

kontinenturi evropis sxva qveynebSic, romliTac daqvemdebarebis kon-

cefcia ganivrcoba („samarTlebrivi daqvemdebarebis koncefcia“) mesame 

mxaris organizaciuli kriteriumiT da izRudeba dasaqmebulis ekonomi-

kuri damokidebulebiT („fiskaluri daqvemdebarebis kriteriumi“). 

am konceptualuri qudis qveS, mesame mxaris mier gansazRvris el-

ementi (heterodetermination), samarTlebrivi daqvemdebarebis safuZveli, ar 

SeiZleba gamoyenebul iqnes konkretul saqmeebSi sakvalifikaciod.

es axali dogmaturi, amJamad doqtrinaSi arcTu mxardaWerili, xe-

dvis mixedviT, samarTlebrivi TvalsazrisiT, daqvemdebareba  ekonomi-

kuri damokidebulebis faqtis gauTvaliswineblad warmoudgenelia da 

swored a m faqtobrivi safuZvlidan gamomdinareobs. yvelafris miuxeda-

vad, xazi unda gaesvas imas, rom daqvemdebarebulobis ekonomikuri maxa-

siaTebeli  Sromis samarTlis „susti“ mxaris dacvis sferos Semadgeneli 

unda gadafasdes.

david de giorgi 
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Tavi IV. samuSao, Sesvenebisa da dasvenebibs dro

muxli 14. samuSao drois xangrZlivoba

1. damsaqmeblis mier gansazRvruli samuSao drois xangrZlivoba, 

romlis ganmavlobaSic dasaqmebuli asrulebs samuSaos, ar unda aRe-

matebodes kviraSi 40 saaTs, xolo specifikuri samuSao reJimis mqone 

sawarmoSi, sadac warmoebis/SromiTi procesi iTvaliswinebs 8 saaTze 

meti xangrZlivobis uwyvet reJims, _ kviraSi 48 saaTs. specifikuri sa-

muSao reJimis dargebis CamonaTvals gansazRvravs saqarTvelos mTav-

roba. samuSao droSi ar iTvleba Sesvenebis dro da dasvenebis dro.

11. Tu damsaqmeblis saqmianoba iTvaliswinebs warmoebis/SromiTi 

procesis 24-saaTian uwyvet reJims, mxareebi uflebamosili arian, dadon 

SromiTi xelSekruleba cvlaSi muSaobis Sesaxeb, am muxlis me-2 punqtis 

pirobebis gaTvaliswinebiT da dasaqmebulisTvis namuSevari saaTebis ad-

ekvaturi dasvenebis drois micemis pirobiT.

2. samuSao dReebs (cvlebs) Soris dasvenebis xangrZlivoba ar unda 

iyos 12 saaTze naklebi.

3. 16 wlidan 18 wlamde asakis arasrulwlovnis samuSao drois xan-

grZlivoba ar unda aRematebodes kviraSi 36 saaTs.

4. 14 wlidan 16 wlamde asakis arasrulwlovnis samuSao drois xan-

grZlivoba ar unda aRematebodes kviraSi 24 saaTs.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

komentari

1. Sesavali

samuSao drois maregulirebeli sxvadasxva sakanonmdeblo meqanizmebis 

gasaanalizeblad, romlebic italiis samarTlebriv sistemaSi period-

ulad enacvleboda erTmaneTs, mniSvnelovania, fokusireba samuSaos 

Sesrulebis cnebis samarTlebriv bunebasTan dakavSirebul calkeul 

sakiTxebze.

italiis samoqalaqo kodeqsis 2094-e muxlis Tanaxmad, dasaqmebuli 

ganimarteba rogorc individi, romelic moqmedebs damsaqmeblis kon-

trolisa da miTiTebebis Sesabamisad da iRebs anazRaurebas gonebrivi 

Tu fizikuri samuSaos Sesrulebis sanacvlod. am ganmartebis Sesabam-

isad, fsiqofizikuri energia is produqtia, romelic dasaqmebulis mier 

SeiZleba gaicvalos Sesabamis anazRaurebaSi. 

q. punioli,  muxli 14
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naTelia, rom samuSaos Sesruleba gansakuTrebuli produqtia, ram-

denadac igi moiTxovs dasaqmebulis mier drois (da garkveulwilad, 

pirovnuli Tavisuflebis)  daTmobas. Sesabamisad, Tu amgvari Sroma sa-

Tanadod ar iqna mowesrigebuli, man SeiZleba negatiuri asaxva povos 

dasaqmebulis janmrTelobaze. 

erTi mxriv, samuSao dro samuSaos Sesrulebis is farglebia, romlis 

legitimuri molodinic SeiZleba hqondes damsaqmebels. meore mxriv, is 

gansazRvravs im drosac,  romelic dasaqmebuls SeuZlia dauTmos sx-

vadasxva pirovnul saWiroebebs (Zalebis aRdgenas,  kulturul aqtivo-

bebs, garTobas, ojaxs, dasvenebas, a.S.), romelic Tanabrad arsebiTia 

swori fsiqofizikuri mTlianobis TvalsazrisiT.

Sesabamisad, aucilebelia, rom kanonmdeblis Careva uzrunvelyofdes 

ormxrivi balansis SenarCunebas, imis gaTvaliswinebiT, rom mxareTa mo-

laparakebeSi igrZnobodes Tanasworoba  da maT Soris ar arsebobdes 

ekonomikuri disbalansi. imis mxedvelobaSi miRebiT, rom dasaqmebuli, 

umravles SemTxvevaSi, SromiTi urTierTobis susti monawilea, saWiro 

gaxda maqsimaluri samuSao drois gansazRvra, raTa mxareebs miscemodaT 

SedarebiT mokle samuSao drois xangrZlivobaze SeTanxmebis SesaZle-

bloba.

samuSao dro an nebismieri periodi, romlis ganmavlobaSic dasaqme-

buli damsaqmeblis samsaxurSia, asaxavs Sesasrulebeli samuSaos moc-

ulobas, romlis legitimuri molodinic damsaqmebels aqvs kanonis an 

xelSekrulebis safuZvelze. saqarTvelos Sromis kodeqsis me-14 muxli 

kviris ganmavlobaSi samuSao drois xangrZlivobas 40 saaTamde zRudavs, 

xolo im sawarmoebis SemTxvevaSi (maTi sia ganisazRvreba saqarTvelos 

mTavrobis mier), romelTa sawarmoo saqmianoba 8 saaTze met Tanmim-

devrul muSaobas moiTxovs, dasaqmebulis samuSao kviris xangrZlivoba 

SeiZleba gaizardos 48 saaTamde. nebismier SemTxvevaSi, samuSao dro ar 

moicavs dasvenebis, dResaswaulebis an Svebulebis periods.

qarTuli da italiuri mowesrigebis SedarebisaTvis mniSvnelovania, 

aRiniSnos, rom italiuri samarTlis fundamenturi debuleba, romelic 

samuSao drois xangrZlivobas Seexeba, mocemulia konstituciis 36-e 
muxlSi: `dasaqmebulebs aqvT TavianTi samuSaos xarisxisa da moculobis 

proporciuli da yvela SemTxvevaSi adekvaturi anazRaurebis ufleba, 

romelic uzrunvelyofs dasaqmebulebisa da maTi ojaxebis Rirseul 

arsebobas“. Sesasrulebeli samuSao drois moculoba moicavs mraval 

aspeqts, romelic mniSvnelovania samarTlebrivi perspeqtividan. erTi 

udavoa, rom samarTlis sistema aRiarebs dasaqmebulTa dacvis aucile-

blobas iseTi samuSaos Sesrulebisagan, romelic uCveulod xangrZlivia 

da potenciurad zianis momtania mxareTa fsiqofizikuri mTlianobi-
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sa da cnobierebisTvis; amitomac, dasaqmebulTa janmrTelobis  dacva 

erovnul interesebSi moiazreba.1

italiis samarTlis sistemaSi pirveli sakanonmdeblo intervencia 

samuSao drois regulirebaTan dakavSirebiT 1886 wliT TariRdeba, 

rodesac kanonma 12 wlis pirebisaTvis maqsimalur samuSao dRis xan-

grZlivobad 8 saaTi daadgina.  SemdgomSi, 1907 wels, kviris savalde-

bulo dasvenebis dRe dawesda, 1923 wels samuSaos dRiur xangrZlivobad 

8, xolo kvireul xangrZlivobad _ 48 saaTi ganisazRvra nebismieri saxe-

obis samewarmeo Tu biznes dawesebulebisTvis, profesiuli ganaTlebisa 

da saqvelmoqmedo institutis, ofisebis sajaro seqtorisa da saavad-

myofoebisaTvis, sadac individi asrulebs samuSaos xelfasis sanacvlod 

damsaqmeblis kontrolisa da miTiTebebis Sesabamisad (1-li muxlis 1-li 

punqti _ samefo gankarguleba _ kanoni №692/1923). 
aRniSnuli sakanonmdeblo mowesrigeba Zalas inarCunebda didi xnis 

ganmavlobaSi.  90-ian wlebamde misi Sinaarsi rCeboda ucvleli, garda 

specialuri regulirebisa, romelic Seexeboda zeganakveTur Sromas 

industriaSi, romelic SemoRebul iqna 1955 wlis 30 oqtombris №1079 
statutiT [kanoniT]. 1923 wlis №692 samefo gankargulebis mboWavi Zala 

ar gauqmebula samoqalaqo kodeqsis fuZemdebluri 2107-dan-21092 mux-

lebis  miRebis Semdegac, romlebic Seexeboda normaluri samuSao drois, 

zeganakveTuri Sromis, Ramis  samuSaosa da dasvenebis dros (kvireuli 

dasvenebisa da wliuri Svebulebis).

1 F. Santoro Passarelli, Nozionididirittodellavoro, 5th ed., (Naples, 1995), at 206 ff.; R. Scognamiglio, 
Manuale di diritto del lavoro, (Naples, 2005), at 201 ff.
2 italiis samoqalaqo kodeqsis 2107-e muxli (samuSao dro) iTvaliswinebs, rom 

dRisa da kviris ganmavlobaSi samuSao drois odenoba ar unda aRematebodes spe-

cialur regulaciebSi gaTvaliswinebul SezRudvebs (igulisxmeba koleqtiuri 

SeTanxmebebi). italiis samoqalaqo kodeqsis 2108-e muxliT ganisazRvreba, rom 

gansazRvruli samuSao saaTebis gagrZelebis SemTxvevaSi dasaqmebuls unda aunaz-

Raurdes gaweuli zeganakveTuri Sroma dadgenili saaTobrivi ganakveTis gazrdili 

odenobiT. Ramis samuSao, Tu is cvlaSi muSaobas ar emTxveva, aseve anazRaurdeba 

dadgenili saaTobrivi ganakveTis gazrdili odenobiT. Ramisa da zeganakveTuri 

Sromis zRvruli odenoba da gazrdili anazRaureba ganisazRvreba kanoniT an 

koleqtiuri xelSekrulebebiT. 2109-e muxliT ganisazRvreba, rom dasaqmebuls aqvs 

7 dReSi erTxel dasvenebis ufleba, romelic, rogorc wesi, kvira dRes emTxveva. 

uwyveti erTwliani muSaobis Semdeg dasaqmebuli uflebamosilia, miiRos wliuri 

anazRaurebadi Svebuleba, romlis gansazRvra xdeba damsaqmeblis mier sawarmoo 

da dasaqmebulis interesebidan gamomdinare. aRniSnuli periodis dadgena xdeba 

kanonis, koleqtiuri SeTanxmebebis, samomxmareblo praqtikis da Tanasworufle-

bianobis principis safuZvelze. damsaqmebeli valdebulia, winaswar Seatyobinos 

dasaqmebuls wliuri Svebulebis gamoyenebis periodi. 2118-e muxlis Sesabamisad 

ganmtkicebuli winaswari Setyobinebis valdebulebis ganxorcieleba ar SeiZleba, 

emTxveodes dResaswaulebs. 
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yovelkvireuli dasvenebis dResTan dakavSirebiT unda iTqvas, rom 

1923 wlis kanonSi samuSao drois maregulirebeli debulebebi moq-

medebda 1934 wlis 22 Tebervlis №370-e  kanonis Sesabamis debulebebTan 

erTad. rac Seexeba dasvenebis dReebs, am sakiTxze ar arsebobda spe-

cialuri regulireba 2003 wlamde, ramdenadac SenarCunebuli iyo na-

cionaluri  debulebebi da zogadi normebi 2109-e muxlis me-2, me-3 da 

me-4 paragrafebSi.3

mxolod 90-ian wlebSi, 1993 wlis 23 noembris 93/104/EC evropuli 

direqtivis kvaldakval, romelic Seexeboda samuSao drois organize-

bis calkeul aspeqtebs italiis samarTlebriv sivrceSi, ganxorcielda 

samuSao drois reformireba  italiis samarTlebriv sistemaSi da man 

miaRwia  Tanamedrove samarTlebriv statuss.4 zemoxsenebuli direqti-

viT, romlis gamoqveyneba moxda mSromelTa fundamenturi socialuri 

uflebebis Sesaxeb gaerTianebis qartiaSi 1989 wels, ganisazRvra saba-

ziso principebi, aseve iseTi sakiTxebi, rogoricaa yovelkvireuli sa-

muSao saaTebis, dasvenebisa da Sesvenebis xangrZlivoba, Ramis samuSao, 

kvireuli dasveneba da yovelwliuri Svebuleba, Sromis ganakveTebi im 

saboloo SedegiT, rom uzrunvelyofil iqnes dasaqmebulebis janmrT-

eloba da usafrTxoeba.5

3 S. Bellomo, Orario e riposo, JurnalSi: G. Amoroso, V. Di Cerbo, A. Maresca, Diritto del Lavoro, 
La Costituzione, il Codice civile e le leggi speciali, Vol. I, (2013), at 898 ff. 
4 1975 wels evropuli gaerTianebis sabWom gamosca arasavaldebulo rekomendacia 
75/457/EEC, romelic Seicavda mowodebas wevri saxelmwifoebisaTvis, mieRoT saTa-

nado sakanonmdeblo zomebi, waexalisebinaT socialuri partniorebi koleqtiuri 
xelSekrulebis dasadebad ise, rom 1978 wlis 31 dekembrisaTvis danergili hqonodaT 
40-saaTiani samuSao kviris standarti (romelzec zeganakveTuri Sromis momwesrige-

beli debulebebi ar gavrceldeboda) erovnuli kanonmdeblobis, koleqtiuri Se-
Tanxmebisa da an sxva sakanonmdeblo meqanizmebis meSveobiT. amasTan, zemoxsenebuli 
rekomendaciis mixedviT, debulebebi SeiZleba ar gavrceldes calkeuli kategoriis 
seqtorze, maTi Taviseburebidan gamomdinare. amasTan, aRniSnuli principis gamoy-

eneba ar unda iwvevdes Sromis anazRaurebis Semcirebas. 
5 mizanSewonilia, ganmartebebis citireba direqtividan, romlis meore muxlis 
Tanaxmad,  terminebs Semdegi mniSvneloba aqvT:
_ samuSao dro _ nebismieri dro, romlis ganmavlobaSic dasaqmebuli damsaqmeblis 
sasargeblod asrulebs Tavis saqmianobas da samsaxurebriv movaleobebs dadgenili 
erovnuli kanonmdeblobis an/da praqtikis Sesabamisad.   
_ dasvenebis periodi _ nebismieri samuSao periodisagan Tavisufali dro. 
_ cvlaSi samuSao _ garkveuli principis Sesabamisad  cvlebSi ganawilebuli Sro-

ma, rodesac dasaqmebulebi enacvlebian erTmaneTs erTsa da imave samuSao adgilze 
gansazRvruli TanmimdevrobiT, rotaciis principis CaTvliT. aseTi samuSao SeiZle-

ba iyos gangrZobadi an, piriqiT, rac ganapirobebs dasaqmebulebis muSaobas garkveu-

li periodis ganmavlobaSi gansxvavebul dReebsa da  kvireSi.  
_ cvlaSi dasaqmebuli _ dasaqmebuli, romlis samuSao grafiki cvliani samuSaos 
nawils Seadgens.  
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93/104/EC direqtivas, romelSic cvlilebebi Sevida 2000 wlis 22 
ivnisis 2000/34/EC direqtiviT, mohyva araerTi specialuri direqtivis 

gamoqveyneba. magaliTad, aseTad SeiZleba dasaxeldes 99/63/EC direq-

tiva mezRvaurebis samuSao drois Sesaxeb da 2000/79/EC direqtiva mo-

biluri dasaqmebulebis samuSao drois organizebis Sesaxeb samoqalaqo 

aviaciaSi.6

mniSvnelovania aRiniSnos, rom direqtivis ZalaSi Sesvlamde rogorc  

socioekonomikuri, ise samarTlebrivi konteqsti mniSvnelovnad Seicva-

la.7

ufro konkretulad, lisabonis xelSekrulebis ZalaSi Sesvlis pe-

riodisaTvis, principma, romelic asaxuli iyo fundamenturi ufle-

bebis Sesaxeb evropuli kavSiris qartiis 31.2 muxlSi, romlis Tanaxmad, 

yvela dasaqmebuls aqvs maqsimaluri samuSao saaTebis SezRudvis, Sem-

cirebis ufleba yovelkvireuli da yoveldRiuri dasvenebis periodis 

xangrZlivobiT da aseve yovelwliuri saSvebulebo periodiT, moipova 

samarTlebrivi mniSvneloba da aRiareba. amavdroulad, direqtiva far-

To interpretaciis sagani gaxda marTlmsajulebis ganmaxorcielebeli 

sasamarTlos mxridan.

rac Seexeba direqtivis implementacias italiaSi, misi gadanergva 

sakanonmdeblo debulebebSi imdenad xangrZlivi da rTuli aRmoCnda, 

rom evropulma sasamarTlom gakicxa italia direqtivis implementaciis 

warumateblobisaTvis.8

sasamarTlos mier italiaSi direqtivis danergvis mimarT gamoTqmu-

li ukmayofilebisa da am mimarTulebiT italiis institutebis gakicx-

vis Semdeg, mTavrobam daasrula misi ganmartebiTi sakanonmdeblo gank-

argulebis SemuSaveba, romelic gamoqveynda oficialur JurnalSi 2003 
wlis 14 aprils da ZalaSi Sevida 2003 wlis 29 aprils. dekreti Sedgeba 5 
Tavisagan da TanmimdevrobiT asaxavs Semdeg sakiTxebs: zogadi debule-

_ dasvenebis adekvaturi periodi _ dasaqmebulebs unda eZleodeT regularuli 
dasvenebis periodi, romlis xangrZlivobac unda gamoixatos drois erTeulebiT da 
romelic unda iyos sakmarisad xangrZlivi, raTa Tavidan iqnes acilebuli dasaqmeb-

ulebis mier sakuTari TavisaTvis, sxva dasaqmebulebisaTvis an mesame pirebisaTvis 
zianis miyeneba, xanmokle an grZeli vadiT maTi janmrTelobis gauareseba daRlilo-

bis, gadaqancvis an sxva faqtorebis gamo, ramac SeiZleba uaryofiTad imoqmedos or-

ganizaciis saqmianobazec.  
6 direqtivis Tavdapirvel teqstSi cvlilebebis Setanam ganapiroba evroparla-

mentisa da sabWos mier 2003 wlis 4 noembers `kodificireba“  2003/88/CE direqtivis 
miRebiT, Tavdapirvel direqtivaSi ganxorcielebuli cvlilebebis ganmartebisa da 
racionalizaciisaTvis.   
7 S. Bellomo, ix. me-3 sq., 898.
8 evropuli sasamarTlos 2000 wlis 9 martis  gadawyvetileba  C-386/98, Foro It., 2000, 
IV, 313.
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bebi (1-li da me-2 muxlebi), Sromis organizaciis pirobebi (me-3-dan me-6 
muxlebis CaTvliT),  Sesvenebis, dasvenebisa da uqme dReebis regulireba 

(me-7-dan me-10 muxelis CaTvliT), Ramis samuSao (me-11-dan me-15 muxlebis 

CaTvliT), daskvniTi debulebebi da gardamavali debulebebi (me-16-dan 

me-19 muxlebis CaTvliT). 

2003 wlis №66 sakanonmdeblo brZanebulebis gamoqveynebis Semdeg, 

samuSao droisa da dasvenebis drois axali da unificirebuli regu-

lireba damkvidrda. brZanebulebis miTiTebuli sagamonakliso normebis 

garda, adrindeli normebi gauqmda dekretis me-19 muxlis da me-2 para-

grafis Tanaxmad.9

rac Seexeba sakiTxebs, romelic samuSao drois regulirebas Seexeba, 

2003 wlis №66  brZanebulebis me-2 muxlis 1-li punqtiT ganimarteba, 

rom samuSao drois maregulirebeli wesi yvela dasaqmebulze vrcel-

deba maTi profesiuli saqmianobis sferos miuxedavad.  

gamonaklisebi Seexeba:

a) zRvaze, haersa  da xmeleTSorisi wylebis navigaciebSi dasaqmebu-

lebs, romlebic specialur regulirebas eqvemdebarebian.

b) dasaqmebulebs, romlebic asruleben mobilur da sagzao trans-

portTan dakavSirebul saqmianobas. am kategoriis pirebi eqcevian 2002 
wlis 22 martis 2002/15/EC direqtivis moqmedebis qveS, romelmac asaxva 

pova italiis 2007 wlis 19 noembris №234 sakanonmdeblo brZanebulebaSi.

g) rkinigzis muSebi, romlebic dasaqmebulebi arian momijnave sasaz-

Rvro samsaxurebSi. 

d) dasaqmebulebi, romlebic axorcieleben gansazRvrul saqmianobas 

sajaro interesebisaTvis da, gansakuTrebuli moTxovnebidan gamomdi-

nare, samuSao drois dasaSvebi xangrZlivobidan gamonaklisi imTaviTve 

nagulisxmevia Sesasrulebeli samuSaos arsiT an ganpirobebulia samo-

qalaqo dacvis samsaxurTan dakavSirebuli legitimuri interesebiT. 

aRniSnuli sia moicavs samoqalaqo dacvis samsaxurebs, maT Soris aris 

National Fire Corps, sasamarTloebSi, tribunalebSi, penitencialur da iseT 

sistemebSi gansaxorcielebeli samuSao, romelic dakavSirebulia sa-

jaro wesrigisa da usafrTxoebis dacvasTan. dasasrul, unda aRniSnos 

biblioTekebSi, muzeumebsa Tu saxelmwifo arqeologiur teritoriaze 

gansaxorcielebeli samuSaoebi. 

e) skolis TanamSromlebi, romelTa SromiTi urTierTobebi regu-

9 mniSvnelovania aRiniSnos, rom wlebis ganmavlobaSi arsebiTi da mniSvnelovani 

cvlilebebi iqna Setanili zemoaRniSnul dekretSi, Tumca, arc erTxel ar momxda-

ra brZanebulebis Tavdapirveli versiis mniSvnelovnad  Secvla. magaliTad,  aseT 

cvlilebebad SeiZleba aRiarebul iqnes 2004 wlis 19 ivlisis №213 kanoni da Tan-

mimdevrobiT gamocemuli sakanonmdeblo instrumentebi 2007-dan 2010 wlamde.
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lirdeba 1994 wlis 16 aprilis №297 sakanonmdeblo brZanebulebiT; samx-

edro Tu policiis (rogorc provinciuli, ise adgilobrivi) TanamSrom-

lebi. 

v) muSakebi, romlebic dasaqmebulebi arian kerZo usafrTxoebis sam-

saxurebSi da romlebic 2008 wlis №112-e sakanonmdeblo gankargulebis 

41-e muxlis me-3 punqtis (gardaiqmna 2008 wlis №133 gankargulebad) 

Tanaxmad, ar eqvemdebarebian samuSao drois SezRudvas. 

z) janmrTelobis dacvis erovnuli samsaxuris departamentebisa da 

samsaxurebis administraciuli TanamSromlebi, maTi xelmZRvaneli sam-

saxurebrivi mdgomareobidan da momsaxurebis koordinaciis aucile-

blobidan gamomdinare (2008 wlis №112 sakanonmdeblo gankargulebis 

(romelic gardaiqmna 2008 wlis №133 kanonad) 41-e muxlis me-13 punqti).10

2. samuSao drois cneba, misi gansxvaveba faqtobrivi samuSaosgan 

(actual work) da gamoZaxebiT momuSaveTa statusi 

2002 wlis №66 sakanonmdeblo gankargulebis interpretaciisa da mo-

qmedebis farglebis Semcirebis Semdeg, SesaZlebelia, ganimartos misi 

Sinaarsic, romelic  mniSvnelovanwilad emyareba 93/104/EC da 2003/88/
EC direqtivebs. 

1. am debulebebis kombinaciam safuZveli Cauyara kanons, romelic 

mowesrigebis vrceli, regulirebuli sakiTxebis mniSvnelobidan da ino-

vaciuri meTodologiidan gamomdinare, aris, arsebiTad xelovnuri da 

inovaciuri struqtura11, ramdenadac italiis Sromis ministrs mouwia Ca-

reva, raTa ganemarta sakanonmdeblo gankargulebis calkeuli sakiTxebi.

aRniSnuli sakanonmdeblo gankargulebis pirveli muxli ayalibebs 

kanonis  zogad miznebs, kerZod, erovnul teritoriaze erTiani regu-

lirebis mizans, socialur partniorebTan molaparakebis avtonomiuro-

bisaTvis upiratesobis miniWebis gareSe, SromiTsamarTlebrivi  urTier-

Tobis calkeul aspeqtebs samuSao drois organizaciul regulirebasTan 

dakavSirebiT.

pirveli muxlis pirveli punqtiT SemoTavazebulia ganmartebebis 

vrceli sia gansaxilvel sakiTxebTan dakavSirebiT. terminebs Soris sa-

muSao dro ganimarteba rogorc nebismieri dro, romlis ganmavlobaSic 

dasaqmebuli asrulebs samuSaos da movaleobebs damsaqmeblisaTvis.  

10 ukanasknel debulebasTan dakavSirebiT, evropulma sabWom 2012 wlis 26 aprils 

gaugzavna formaluri Setyobinebis werili (darRvevis proceduris dasawyisi 

№2011/4185) italias eqimebze im normebis gauvrceleblobis Sesaxeb, romlebic  

2003/88 direqtivis danergvas iTvaliswinebda. 
11 ix. S. Bellomo, me-3 sq., 905.
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italiis samarTlis sistemis Tanaxmad, samuSao drois cnebas aqvs 

inovaciuri maxasiaTebeli, riTac is upirispirdeba faqtobrivi samuS-

aos (lavoro effettivo) cnebas, romelic ganmtkicebuli iyo 1923 wlis №692  
samefo gankargulebis pirvel da mesame muxlebSi.  

faqtobrivi  samuSao moiTxovs mudmiv  da dauRalav CarTulobas. 

samuSao drois momwesrigebeli debulebiT ganimarteba, rom  aRniS-

nuli termini ar asaxavs im aqtivobebs, romelic, misi gansakuTrebuli 

bunebidan gamomdinare, ar gulisxmobs gangrZobad samuSaos an moicavs 

mxolod sabaJos  an mzadyofna-lodinTan dakavSirebul aqtivobebs. 

italiis samarTlis sistemaSi aragangrZobadi samuSaos gamoricxvam sa-

muSao drois angariSidan ganapiroba  `faqtobrivi samuSaos“ (actual work) 
cnebis aRmoceneba.12 am ukanasknelis umTavres maxasiaTeblad miCneulia 

dasaqmebulis nebismier momentSi xelmisawvdomoba da misTvis savalde-

buloa, rom lodinis periodSic ki ar iyos CarTuli misi fsiqofizi-

kuri energiis gamoyenebis procesSi sxva damsaqmebelTan. Sedegobrivad, 

iTvleba, rom samuSaos molodinis periodSic subieqti, faqtobrivad, 

dasaqmebulad iTvleba, mas ar SeuZlia gansazRvros Tavisi moqmedebe-

bi, magram Seswevs unari, gansazRvros qceva, Sesasrulebeli samuSaodan 

gamomdinare (Sead. sakasacio sasamarTlos gadawyvetilebas, Cassazione Ci-
vile, 2.04.1986, n.2268; Cassazione Civile, 19.02.1985, n.1462).13

12 M. Martone, Sulla nozione di lavoro effettivo, ADL, (1998), n. 2, at 463 ff.
13 imave kriteriumi iqna moxmobili italiis sasamarTlos mier, raTa gadaewyvita 

rTuli saqmeebi, e.w.  tempo-tuta _ literalurad es aRniSnavs dros, romlis ganmav-

lobaSic dasaqmebuli Semosilia samuSao tansacmliT. problema gulisxmobs imas, 

gaTvaliswinebul unda iqnes Tu ara dro, romlis ganmavlobaSic dasaqmebuls acvia 

industriuli Tu samsaxurebrivi samosi, samuSao drois xangrZlivobis   gamoTv-

lisas. am SemTxvevaSi italiis sakasacio sasamarTlos mosamarTleebma gadawyvites, 

rom, Tu dasaqmebuls eniWeba tansacmlis tarebis droisa da adgilis arCevis ufle-

ba, misi (saxlisdan gasvlis CaTvliT) samsaxurSi wasvlamde, maSin amgvari qmedeba 

samsaxurebrivi movaleobis Sesrulebis dawyebamde, momzadebis etapze gamosaCeni 

gulisxmierebis  elementia da, amdenad, ar eqvemdebareba anazRaurebas. magram im 

SemTxvevaSi, rodesac dasaqmebulis msgavsi qmedeba organizebulia damsaqmeblis 

mier da is gansazRvravs rodis da sad ekisreba pirs samsaxurebrivi tansacmliT 

gamocxadeba, maSin am farglebSi moqmedeba dasaqmebulis mier Sesasrulebeli sa-

muSaos nawilia da eqvemdebareba kompensacias (Cass., 21 oqtomberi, 2003, №15734 
da, analogiurad, sxva saqmeze 2012 wlis 7 Tebervlis gadawyvetileba, №1817). 2003 
wlamde miRebuli sasamarTlo gadawyvetilebebis Tanaxmad, samuSaoze misasvlelad 

saWiro dro ar iTvleboda samuSao drois xangrZlivobaSi, garda im SemTxvevisa, 

Tu saxeze iyo regularuli mgzavroba samuSao adgilis mimarTulebiT. es prin-

cipi kidev erTxel ganmtkicda italiis ministris pasuxiT, weriliT oficialuri 

gamokvlevis ganmaxorcielebeli institutis mimarT (13/2010 2 aprili 2010 w.), ro-

melic Seexeboda samSeneblo kompaniis muSebs, vinc winaswar gansazRvrul dros 

mihyavdaT winaswar SeTanxmebul adgilas, saidanac axdendnen maT ganawilebas sam-

Seneblo obieqtze. kvlevis ganmaxorcielebelma warmomadgenlobam Tavis pasuxSi 
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samuSao drois xangrZlivobis koncefcia, romelic dainerga 2003 
wlis №6  sakanonmdeblo gankargulebiT, lavoro effettivo-is cnebas-

Tan SedarebiT, ufro vrcelia da moicavs im saqmianobasac, romelic 

adre gamoricxuli iyo 1923 wlis regulaciidan rogorc aragangrZo-

badi Sinaarsis aqtivobebi, sabaJo da momsaxurebis sferoSi arsebuli 

aqtivobebi. `samuSao drois“ axali cnebis gaTvaliswinebiT, namuSevari 

saaTebis gamoTvlisas mxedvelobaSi unda iqnes miRebuli is periodebi, 

romlis ganmavlobaSic dasaqmebuls ekisreba samuSaoze darCenis valde-

buleba da damsaqmeblis gankargulebis sferoSi yofna, rogorc axsnili 

da dadasturebulia evropuli sasamarTlos araerTi gadawyvetilebiT 

rezervSi myof samedicino personalis samuSao drois xangrZlivobasTan 

dakavSirebiT.

Tumca, gansxvavebulia da samuSao drois arsebobas ar uTanabrdeba 

SemTxveva, rodesac dasaqmebuli asrulebs samuSaos mxolod konkret-

uli gamoZaxebis SemTxvevaSi da xelSekrulebis Tanaxmad, mas ar ekis-

reba samuSao adgilze an samsaxurebrivi movaleobis sxva daniSnulebis 

adgilze dayovneba, Tumca is movalea iyos xelmisawvdomi dasvenebis 

periodebSic ki, rom SeZlos davalebebis Sesrulebis koordinireba da 

mxolod Seqmnili dabrkolebebis SemTxvevaSi gamocxaddes davalebis pi-

radad Sesasruleblad.

italiis sakasacio sasamarTlos gadawyvetilebebSi SeiniSneba 

mZlavri tendencia, romlis Tanaxmad, ukanasknel SemTxvevaSi aRwerili 

saqmianobis wesi iTvaliswinebs koleqtiuri xelSekrulebebis safuZvel-

ze valdebulebis Sesrulebas. amas aqvs instrumentaluri da meoreuli 

xasiaTi da, xarisxobrivad, gansxvavdeba samuSaos Sesrulebisgan, radgan 

es statusi SeuTavsebelia samuSaos faqtobrivi Sesrulebis cnebasTan. 

mocemuli formiT valdebulebis ganxorcieleba kviris dasvenebis dRe-

ebSi srulad ar gamoricxavs dasvenebis SesaZleblobas da anazRaure-

ba, rasac dasaqmebuli miiRebs, ar iqneba im tarifis tolfasi, rasac 

igi miiRebda faqtobrivi samuSaos Sesrulebis SemTxvevaSi. mocemul 

pirobebSi dasaqmebuls ergeba naklebi odenobis anazRaureba Tavisu-

gansazRvra, rom Sekrebis adgilas dasaqmebulebis ayvana mxolod mosaxerxebelia 

muSisaTvis, radgan mas SeuZlia, samuSao adgilze moxvdes Tavisi satransporto 

saSualebiT. amitomac, samuSao drois aTvla unda iwyebodes im momentidan, rode-

sac dasaqmebuli gamocxaddeba Tavis samuSao adgilze da  iwyebs samsaxurebrivi 

movaleobis Sesrulebas. Tumca, Tu dasaqmebuls evaleba, rom wavides daniSnuli 

Sekrebis adgilas, raTa gansazRvruli satansporto saSualeba  gamoiyenos an ai-

Ros saWiro aRWurviloba, an sxva formiT iyos damsaqmeblis samsaxurSi da misi 

gankargulebis sferoSi dadgenili Sekrebis adgilas gansazRvrul dros  (magali-

Tad, damsaqmeblis organizaciuli moTxovnebidan gamomdinare), maSin aseTi Ses-

ruleba samuSao saaTebis xangrZlivobaSi unda CaiTvalos.
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flebis SezRudvis xarisxis gaTvaliswinebiT14 (sakasacio sasamarTlos 

gadawyvetileba №6400, 1995 wlis 7 ivnisi).

3.  ZiriTadi samuSao drois SezRudva 2003 wlis №66 

gankargulebis miRebamde da Semdeg

1923 wlis №692 sakanonmdeblo samefo gankarguleba ganasxvavebda 

ZiriTadi da zeganakveTuri samuSao drois xangrZlivobas da awesebda 

Semdeg zRvrul odenobas TiToeulisaTvis: 8-saaTiani samuSao dRe an 

48-saaTiani samuSao kvira _ ZiriTadi samuSao xangrZlivobisaTvis da 

damatebiT 2 saaTi dReSi an 12 saaTi kviraSi _ zeganakveTuri samuSao-

saTvis. 

italiis samarTlis sistemaSi  1997 wlis 24 ivnisis №196 kanonis dan-

ergviT, samuSao kviris ZiriTadi xangrZlivoba Semcirda 48 saaTidan 40 
saaTamde, romelsac ganamtkicebda 1923 wlis gankarguleba. amasTanave, 

damatebiT, ganisazRvra, rom erovnuli koleqtiuri xelSekrulebebiT 

SesaZlebeli iyo kidev ufro naklebi samuSao drois xangrZlivobis gaT-

valiswineba da rom samuSao drois  saerTo xangrZlivobis gansazRvra  

unda yofiliyo kavSirSi kalendarul welTan da ganxorcielebuliyo 

erTi kalendaruli wlis farglebSi. italiis Tanamedrove samarTlebri-

vi regulireba, miuxedavad mcire Sesworebebisa, asaxavs  №196-197  kan-
onis debulebebs _ maqsimum 40-saaTiani ZiriTadi samuSao kviris15 xan-

grZlivobas, aseve, saxelSekrulebo miznebisaTvis, dasaSvebad acxadebs 

koleqtiuri xelSekrulebiT ufro nakleb samuSao xangrZlivobaze Se-

Tanxmebas ise, rom samuSao drois  saerTo xangrZlivobis gansazRvra 

unda xorcieldebodes erT kalendarul welTan mimarTebiT. 

unda aRiniSnos, rom miTiTeba erovnul koleqtiur xelSekrulebe-

bze aRar aris SezRuduli, rogorc es winamorbedi statusis SemTxvevaSi 

iyo warmodgenili. qarTuli kanonmdeblobisgan gansxvavebiT, romelic 

ar iTvaliswinebs raime sanqcias samuSao drois zRvruli xangrZlivobis 

gadaWarbebisaTvis, italiis sistemam ganamtkica, rom samuSao drois ka-

noniT gaTvaliswinebuli limitis arakanonieri darRveva, administraci-

uli sanqciis dakisrebis safuZvelia 2014 wlis №9 gankargulebis Sesa-

bamisad. 

unda aRiniSnos, rom samuSao drois limitis daweseba Zalian mniS-

vnelovania, gansakuTrebiT, Tu saqme SromiTi xelSekrulebidan aR-

14 S. Bellomo, me-3 sq., 908.
15 ZiriTadi samuSao dro gamoiTvleba yovelkvireulad, maSin, rodesac dRiuri sa-
muSao saaTebis maqsimaluri xangrZlivoba dadgenili ar aris.  

q. punioli,  muxli 14



144

mocenebul valdebulebebs Seexeba. Tu samuSao drois xangrZlivobis 

dadgenili zRvruli odenobis gadaWarbebas aqvs adgili,  maSin saaTo-

brivi ganakveTis gazrdili odenobiT anazRaurebis sakiTxi dgeba dRis 

wesrigSi.16

ZiriTadi samuSao saaTebis gansazRvra gulisxmobs Sromis anazRau-

rebis dadgenas normirebuli samuSao saaTebis xangrZlivobis Sesabam-

isad. Sromis anazRaurebis gazrda daiSveba zeganakveTuri SromisaTvis, 

romelsac aregulirebs me-5 muxli, aseve SeiZleba alternativis saxiT 

multikvireuli,  multiperioduli momsaxurebis arCeva, romelsac Se-

exeba me-3 muxlis me-2 punqti.1718 Tu saxeze ar aris zemoT moyvanili 2 
SemTxvevidan arc erTi, maSin dacul unda iqnes kanoniT gansazRvru-

li samuSao drois limiti, romelic SeiZleba SeizRudos koleqtiuri 

Sromis xelSekrulebiT. yvelaze sasurveli intervencia koleqtiuri 

xelSekrulebebis nawilSi dawvrilebiT aris warmodgenili me-3 muxlis 

me-2 punqtSi.19

Tu arc erTi zemogaTvaliswinebuli SemTxveva ar aris saxeze, ma-

Sin kanoniT dadgenili samuSao saaTebis zRvruli odenoba unda iqnes 

daculi da is mxolod koleqtiuri SromiTi xelSekrulebiT SeiZleba 

iqnes Semcirebuli. amdenad, ZiriTadi samuSao drois limiti Seexeba 

mxolod samuSao kviras maSin, rodesac samuSao dRis xangrZlivoba ar 

aris gamokveTilad mowesrigebuli kanonis Zalis mqone gankargulebaSi, 

romelic awesebs maqsimum 6 samuSao dRian limits kviraSi, magram ar 

iTvaliswinebs mis minimums. italiis samarTlis sistemaSi aqcenti keT-

deba imaze, rom ZiriTadi samuSao drois gadanawileba moxdes ufro 

nakleb samuSao dReebze dRiuri dasvenebis periodis mxedvelobaSi mi-

uReblad. 

me-3 muxliT gansazRvruli standartis dacvis mizania, rom ZiriTa-

di samuSao dro ar SeiZleba moicavdes periods, romlis ganmavlobaSic 

16 R. Del Punta, La riforma dell’orario di lavoro, DPL, (2003), n. 22, insert.
17 S. Bellomo, L’ambivalenza funzionale dell’orario normale di lavoro, tra dimensione retributiva e 
delimitazione dell’impegno lavorativo ordinario, in L’orario di lavoro. La normativa italiana di attu-
azione delle direttive comunitarie, (Milan, 2004), at 136. 
18 im debulebis gonivruloba, romelic iTvaliswinebs momsaxurebisaTvis peri-

odul mimarTvas koleqtiuri xelSekrulebis safuZvelze (romelic moqnilobis 

tipur magaliTs warmoadgens) ganpirobebulia ukiduresad gadatvirTuli da Sem-

Widroebuli samuSo kviris Tavidan acilebis aucileblobiT, amitomac gamarTleb-

ulia ZiriTad samuSao droze (kanoniT gansazRvruli 40 saaTi kviraSi) aRmatebuli 

saaTebis moTxovna ise, rom es ar ganixileba zeganakveTur samuSaod. amitom mniS-

vnelovania 40-saaTian zRvrul odenobasTan Sesabamisoba im drois intervalTan 

mimarTebiT, romelic SeiZleba, Seadgendes ramdenime kviras, Tves, magram ar unda 

aWarbebdes erT wels.  
19 ix. S. Bellomo, me-3 sq., 912.
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dasaqmebuli ganTavisuflebulia SromiTi movaleobebis Sesrulebisagan, 

radgan is im viTarebaSia, romelic iwvevs urTierTobis droebiT Se-

Cerebas (avadmyofoba, dasvenebis dReebi, uqme dReebi, Svebuleba, a.S.) 

da, meore mxriv, damsaqmebels arTmevs samuSaos Sesrulebis moTxov-

nis uflebas.20 am Tezas xeli moawera aseve italiis Sromis  ministrma 

№8/2005 brZanebis saxiT, sadac samuSao drois ganmartebasTan dakavSire-

biT miTiTebuli iyo, rom ZiriTadi samuSao dro ar SeiZleba moicavdes 

periods, romlis ganmavlobaSic dasaqmebuli ar imyofeba damsaqmeblis 

samsaxuris, gankagulebis sferoSi an ar asrulebs samsaxurebriv mova-

leobebs.

im kriteriumebis gansazRvrisaTvis, romelTa mixedviTac unda xde-

bodes ZiriTadi samuSao drois gamoangariSeba, mniSvnelovania, dadg-

indes  ZiriTadi samuSao kviris zRvruli odenobis gamosaangariSeblad 

kalendarul kviraSi namuSevari saaTebis saerTo raodenobis gaTval-

iswinebis SesaZlebloba (kviris dReebis Tanmimdevroba orSabaTidan 

kviramde) da samuSao drois zRvruli odenobis mkacrad ganmartebis 

aucilebloba SviddRiani kviris SemTxvevaSi, Tundac es ganxorcieldes 

or kalendarul kviraSi.21

1923 wlis regulaciis egidiT, italiis sakasacio sasamarTlom 

ganmarta, rom samuSao drois  kalkulacia, Cveulebriv, unda ganxor-

cieldes orSabaTidan SabaTamde (an kviramde, u qme dRes zeganakveTuri 

Sromis SemTxvevaSi) Sesrulebuli samuSaos mxedvelobaSi miRebiT. gamon-

aklisia SemTxvevebi, rodesac koleqtiuri xelSekrulebebiT xorciel-

deba samuSao drois gansxvavebuli ganawileba samuSao dReebs, kviris 

dasvenebisa da mis erT momdevno dRes Soris.22

nebismier SemTxvevaSi, samuSao saaTebis daTvla unda ganxorcieldes 

damoukideblad, calkeuli kviris mixedviT (kalendarisa Tu dadgenili 

cvlis grafikis Sesabamisad) da ara kvirebs Soris arsebuli periodis 

gaTvaliswinebiT (SeuzRudavad, garda koleqtiur Tu individualur 

SromiT xelSekrulebebSi gaTvaliswinebuli daTqmebisa).23

sakanonmdeblo gankarguleba №66/2003-is  ZalaSi SesvliT, SesaZle-

belia, sadavo gaxdes im debulebis upiratesoba, romelic kviras ga-

nixilavs samuSao drois gamoTvlis erTeulad, me-4 muxlTan SedarebiT, 

romlis Tanaxmadac, ZiriTadi samuSao drois limiti ar aris dakavSireb-

20 P. Ichino, Il contratto di lavoro, (Sospensione dal lavoro, sciopero, riservatezza e segreto, potere 
disciplinare, cessazione del rapporto, conservazione e gestione dei diritti), in Trattato di diritto civile e 
commerciale, (A. Cicu, F. Messineo, L. Mengoni eds.), Vol. III, (Milan, 2003). 
21 ix. S. Bellomo, me-3 sq.,  913.
22 Cass. 16.01.2001, n. 512; Cass. 4.12.2000, n. 15419; Cass. 3.12.1985, n. 6057.
23 ix. S. Bellomo, me-3 sq., 913.
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uli kalendarul kvirasTan, aramed SeiZleba, Seadgendes nebismier Svid-

dRian saangariSo Sualeds.24

sinamdvileSi, italiis Sromis ministri ar eTanxmeba aRniSnuls; misi 

brZaneba №8/2005, faqtobrivad, imdagvarad ikiTxeba, rom 40-saaTiani 

Sromis gamoangariSeba ar aris savaldebulo xorcieldebodes samuSao 

kviris gaTvaliswinebiT, aramed nebismieri 7-dRiani monakveTis mxedv-

elobaSi  miRebiT. msgavsi interpretaciis gaziarebiT, Tu nebismieri 7 
dRis ganmavlobaSi ganxorcielda 40-saaTiani limitis gadaWarbeba, es 

CaiTvleba kanonierad, Tu Semdgomi saaTebi dakvalificirdeba zeganakve-

Tur samuSaod da anazRaurdeba saTanado tarifis mixedviT №66/2003 
kanonis Zalis mqone dekretis Sesabamisad. es kanonieri iqneba aseve, Tu 

gadaWarbebuli saaTebis dasaSveboba koleqtiuri xelSekrulebebiT aris 

legitimirebuli.

amis sapirispirod, saqarTvelos Sromis kodeqsi ar iTvaliswinebs 

ganxilul gamonakliss. masSi ganmartebulia mxolod, rom garkveuli 

garemoebebis arsebobisas, romelic specifikur warmoebas ukavSirdeba, 

dasaSvebia dasaqmebulis samuSao saaTebis zrda kviraSi 48 saaTamde.

4. ZiriTadi mravalkvireuli an multiperioduli samuSao dro

№66/2003 sakanonmdeblo gankargulebis me-2 paragrafis me-3 muxliT mx-

ardaWerilia im qveynebis samarTlebrivi sistemis kanoniereba, romlebic 

iTvaliswinebs samuSao drois cvalebad gadanawilebas imdenad, ramdena-

dac aseTi SemTxveviToba gaTvaliswinebulia koleqtiur SeTanxmebaSi. 

amdenad, koleqtiuri xelSekrulebebisa Tu aseTi xelSekrule-

ba unda iTvaliswinebdes samuSao drois diferencirebul ganawilebas 

drois sxvadasxva monakveTSi. aseT SemTxvevaSi, 40-saaTiani samuSao kvira 

iqneba kriteriumi saSualo samuSao drois gamoangariSebisaTvis, da ami-

tomac ufro grZeli samuSao saaTebis gaTvaliswinebac kanonieri iqneba 

ramdenime samuSao kviris ganmavlobaSi. 

es gansxvavdeba samuSao drois im ZiriTadi xangrZlivobisagan, ro-

melic gadmocemulia pirvel da me-3 paragrafSi (an kidev ufro xan-

mokle dro aris dadgenili koleqtiuri xelSekrulebebis Sesabamisad) 

da romelic iTvaliswinebs, rom momdevno kvirebis samuSao saaTebi unda 

Semcirdes im odenobiT, rom Seadginos wina kvirebSi gadaWarbebuli saa-

Tebis moculoba.25

saSualo limitTan Sesabamisoba, meore mxriv, uzrunvelyofs samuS-

24 ix. S. Bellomo, me-17 sq., 147.
25 ix. S. Bellomo, me-3 sq., 914.
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aos gazrdili moTxovnilebebis dakmayofilebas warmoebis an aucile-

blobis didi talRisa da gazrdili sawarmoo aqtivobebis SemTxvevaSi; 

amasTan, zeganakveTuri Sromis  Tavidan acileba TavisTavad uzrunve-

lyofs  saxelfaso fondis dazogvasac. 

amis mizezia is, rom anazRaurebis miznebisaTvis, moqnili, multi-

perioduli samuSao reJimis farglebSi moiazreba wina kvirebSi 40 saaTs 

gadaWarbebuli saaTebis raodenobac da amitom es odenoba kvlav CaiTv-

leba normalur samuSao xangrZlivobad.     

samuSao saaTebis aRniSnuli raodenoba, sabolood, balansdeba sxva 

kvirebis xarjze, romlebic ganekuTvneba  mocemul saangariSo monakveTs. 

samuSao saaTebis gazrdis maqsimaluri raodenoba Seadgens 12 Tves ise, 

rogorc gansazRvrulia koleqtiuri SeTanxmebiT.26

zogadad, koleqtiuri xelSekrulebebiT adgenen specialur wesebs 

multiperioduli samuSao drois gansasazRvrad. aseTi moqnili samuS-

ao grafikis daweseba nebadarTulia mxolod im SemTxvevaSi, Tu kompa-

nia daawesebs specialur programas, romelic saTanadod SeTanxmdeba 

dasaqmebulTa gaerTianebis warmomadgenlebTan an, Tu calkeul SemTx-

vevaSi, msgavsi programa daeqvemdebareba koleqtiuri xelSekrulebiT 

mowesrigebas.2728

26 №5/2014 brZanebiT italiis Sromis ministrma gansazRvra, rom samuSao drois sa-

Sualo xangrZlivobis gansazRvrisaTvis gamoyenebul unda iqnes 4 an meti Tvis pe-

riodi, Tu es gaTvaliswinebulia koleqtiuri SeTanxmebiT. brZanebaSi gansazRvru-

lia, rom samuSao drois saSualo odenoba zedized nebismieri 7 dRis ganmavlobaSi 

ar unda aRematebodes 48 saaTs, zeganakveTuri samuSaos CaTvliT. am miznisaTvis, 

samuSao drois saerTo odenobis gamoTvlisas, mxedvelobaSi unda iqnes miRebuli 

4-Tviani periodi. koleqtiuri SeTanxmebebiT aRniSnuli standarti SeiZleba, gaiz-

ardos 6-Tvemde an 12-Tvemde obieqturi mizezebis gaTvaliswinebiT an koleqtiuri 

SeTanxmebebiT  gaTvaliswinebuli sawarmos organizaciuli saqmianobidan gamomdi-

nare.   
27 mniSvnelovania aRiniSnos, rom dasaqmebulTa gaerTianebis yvela warmomadgenels 

ara aqvs ufleba, dados garigeba damsaqmebelTa asociaciasTan (an erT damsaqme-

belTan, rodesac saqme korporaciul SeTanxmebas Seexeba) multikvireuli samuSao 

periodis danergvis mizniT. mxolod yvelaze warmomadgenlobiT profkavSirebs 

SeuZliaT aseT molaparakebebSi monawileoba.
28 amasTanave, damsaqmebels aqvs valdebuleba, rom gaataros procedurebi samuSao 

drois iseTi odenobiT gansazRvrisaTvis, romelic ar daazaralebs dasaqmebuls 

da, amasTanave, aRniSnuli zomebi iqneba  mosalodneli gonivrul farglebSi da 

gamWvirvale. am valdebulebis arseboba dadasturebul da gaziarebul iqna itali-

is sakasacio sasamarTlos mier  (sakasacio sasamarTlos gadawyvetileba 23.05.2008, 
№12962), romelmac daadgina, rom damsaqmebeli valdebulia, winaswar Seatyobi-

nos dasaqmebuls samuSao drosTan dakavSirebuli nebismieri cvlileba, radgan 

umTavresi mniSvneloba eniWeba Tavisufal dros da socialur primats sportis, 

SemoqmedebiTi saqmianobis, kulturul, socialur, politikur da saganmanaTle-

blo sferoSi sruli ganakveTiT momuSave dasaqmebulebisaTvis. Setyobinebis val-
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5.  dasaqmebulebi, romlebzec ar vrceldeba ZiriTadi 

samuSao drois SezRudva 

№66/2003 sakanonmdeblo gankargulebis me-16 muxliT CamoTvlilia Sem-

Txvevebi, rodesac me-3 muxliT gaTvaliswinebuli samuSao drois Sez-

Rudva ar moqmedebs;29 me-3 muxli Tanmimdevrulad Seexeba me-5 muxliT 

debuleba Seexeba aseve SeTavsebiT samuSaosTan dakavSirebul informacias,  Tu es 

ar aris dasaqmebulTan dadebuli xelSekrulebiT mowesrigebuli.
29 №66/2003 sakanonmdeblo gankargulebis me-16 muxliT (gamonaklisebi samuSao 

kviris xangrZlivobis samarTlebrivi mowesrigebidan, kviris ganmavlobaSi gaTval-

iswinebuli samuSao saaTebis zRvruli odenobidan gaTvaliswinebuli gamonaklisi), 

mowesrigebuli gamonaklisi samuSao drois standartidan, riTac dgindeba, rom

1. koleqtiuri xelSekrulebebiT gaTvaliswinebuli xelsayreli pirobebis Seuz-

Rudavad, me-3 muxliT gaTvaliswinebuli samuSao kviris regulirebis farglebi 

ar moicavs: 

a) SemTxvevebs, romlebic gansazRvrulia 1923 wlis 15 martis №692 sakanonmdeblo 

samefo gankargulebis me-4 muxliT,  romelic SemdgomSi gardaiqmna 1925 wlis 17 
aprilis №473 kanonad  da aseve misi Semdgomi SesworebebiT.  

b) SemTxvevebs, romlebic gansazRvrulia 1923 wlis 10 seqtembris №1957 sakanon-

mdeblo gankargulebiT da misi Semdgomi SesworebebiT gaTvaliswinebuli piro-

bebiT da aseve SemTxvevebs, romlebic gansazRvrulia 1923 wlis 10 seqtembris 

sakanonmdeblo gankargulebis me-8 da me-10 muxlebiT.

g) kompaniebs, romlebic axorcieleben hidrokarbonebis warmoebas, ofSoruli Tu 

Cveulebriv (arapreferenciul sagadasaxado zonebis) kompaniebs, romelTac aqvT 

zRvaze gasasvleli arxebi.

d) samsaxurebs, romlebic iTvaliswinebs aragangrZobad, mxolod sabaJo da momsax-

urebis sferoSi arsebul samuSaos, romelTa CamonaTvali damtkicebul iqna 1923 
wlis 6 dekembris №2657 sakanonmdeblo gankargulebiT da masSi ganxorcielebuli 

cvlilebebiT gansazRvruli wesebisa da pirobebis Sesabamisad.  

e) movaWreebisa da mogzauri movaWreebis saqmianobas. 

v) sajaro sagzao transportis sferos mosamsaxureebis saqmianobas.

z) fiqsirebuli droiT momuSave fermerebs.

T) gazeTis, perioduli gamomcemlobebisa da presis saagentoebis profesional, 

damwyeb da StatgareSe Jurnalistebis, aseve sajaro da kerZo seqtoris kompaniebis 

saqmianobas radio da satelevizio mauwyeblobis sferoSi.

i) poligrafiuli institutis personalis saqmianobas, romlebic xelmZRvanelo-

ben gamocemebis momzadebis, beWdvis, yoveldRiuri da kvireuli Sromebis miwo-

debis da sxva iseT saqmianobas, romelic aucilebelia erovnuli da adgilobrivi 

sakanonmdeblo da administraciuli organoebis funqcionirebisaTvis; aseve gamon-

aklisi moicavs sagamomcemlo saagentoebis saqmianobas.  

k) sajaro da kerZo samauwyeblo sferoSi momuSave personalis saqmianobas; 

l) 1978 wlis 20 aprilis №154 kanonis pirveli muxliTa da 1966 wlis 13 ivlisis 

№559 kanonis me-2 muxliT gaTvaliswinebuli saqmianobis sferoSi  dasaqmebulebs;

m) operatiuli saqmianobis sferoSi momuSave dasaqmebulebs uwyveti muSaobis 

SenarCunebis mizniT:

1) safosto dawesebulebebSi, avtomagistralebze, aeroportebSi, sajaro trans-

portisa da satelekomunikacio momsaxurebis obieqtebze dasaqmebulebs;

2) sajaro da kerZo kompaniebSi dasaqmebulebs, romlebic CarTulni arian ele-
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gaTvaliswinebuli pirebis mimarT zeganakveTuri Sromis momwesrigebeli 

normebis gamoyenebis SeuZleblobas. 

samuSao saaTebis TvalsazrisiT yvelaze sasurveli mopyrobisaTvis 

koleqtiuri SeTanxmebebiT dawesebuli wesebis SeuzRudavad, ZiriTadi 

samuSao dro zemoaRniSnuli kategoriis pirebisaTvis SesaZlebelia aRe-

matebodes kviraSi 40 saaTs. xsenebul dasaqmebulebze vrceldeba mx-

olod me-4 muxliT gaTvaliswinebuli samuSao saaTebis saerTo odenobis 

SezRudvis moTxovna.

me-16 muxliT gaTvaliswinebuli zogierTi debuleba xelmeored aya-

libebs adrindeli regulirebiT gaTvaliswinebuli SezRudvebs, kerZod, 

masSi meordeba a) da b) qvepunqtSi gansazRvrul SemTxvevebi, romlebic 

ZiriTadi samuSao drois gazrdis SesaZleblobas Seexeba teqnikuri30 Tu 

sezonuri samuSaoebis SemTxvevaSi da aseve iTvaliswinebs aRniSnuli de-

bulebis danergvisaTvis saWiro mowesrigebas. 

amasTan erTad, ZiriTadi samuSao drois gazrdis SesaZlebloba gaT-

valiswinebulia damatebiTi da damxmare SromiTi aqtivobebisaTvis.31

sxva gamonaklisebi, romelic gamomdinareobda 1923 wlis №692 
sakanonmdeblo gankargulebidan da misgan nawarmoebi regulirebidan, 

Camoyalibebulia d) qvepunqtSi, rac Seexeba aragangrZobadi samuSaoebis, 

sabaJo da momsaxurebis sferos muSakebs, romelTa CamonaTvali damt-

kicebul iqna 1923 wlis 6 dekembris  №2657 sakanonmdeblo samefo gan-

kargulebiT. aRniSnul CamonaTvalSi arsebobda, magaliTad, e.w. guardie 

qtroenergiis, gazis, wylisa da orTqlis warmoebis, transformaciis, ganawilebisa 

da miwodebis saqmianobaSi;

3) kompaniaTa dasaqmebulebs, romlebic CarTulni arian myari urbanuli narCenebis 

Segrovebis, gadamuSavebis, transportirebisa da ganadgurebis  saqmianobaSi;

4) dakrZalvisa da sasaflaoebis movlis ganmaxorcielebel personals, Tu ase-

Ti momsaxureba moTxovnilia sasamarTlo, jandacvisa da sajaro usafrTxoebaze 

uflebamosili intituciebis mier;

5) dasaqmebulebs momuSaveT im savaWro obieqtebze, romlebic ar arian ganlage-

buli satransporto gzaze da uzrunvelyofen satransporto sawvavis miwodebas;

6) zRvis, mdinarisa da tbis napiras mdebare dawesebulebebisa da sacurao auzebis 

dasaqmebulebs.

2. a-dan m-qvepunqtamde arsebuli aqtivobebisa da samuSaos CamonaTvali eqvemde-

bareba ganaxlebasa da harmonizebas Sromisa da socialuri politikis ministris 

kanonis Zalis mqone dekretiT damtkicebuli principebis Sesabamisad, sajaro seq-

toris dasaqmebulebis SemTxvevaSi ki sajaro funqciis ganmaxorcielebeli samin-

istros  ministrisa da Sromisa da socialuri politikis ministris erToblivi 

dekretiT, romlis miReba moxdeba yvelaze warmomadgenlobiT profkavSirebsa da 

damsaqmebelTa asociaciebTan SeTanxmebiT.
30 rogorc es gansazRvrulia saqarTvelos Sromis kodeqsis me-14 muxlis pirvel 
nawilSi. 
31 ix. S. Bellomo, me-3 sq., 919.
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campestri (dasaxlebis patrulirebis ganmaxorcielebeli mcvelebi); e) qve-

punqtSi gansazRvruli pirebi, movaWreebi da mogzauri movaWreebi (ker-

Zod, isini romlebic mogzauroben, raTa ganaTavson produqti bazarze); 

v), i), l) da n) qvepunqtebSi gansazRvruli pirebi, romlebic dakavSire-

bulebi arian sazogadoebriv transportTan, sakanonmdeblo organoe-

bis funqcionirebisaTvis saWiro beWdviT momsaxurebasTan, samauwyeblo 

momsaxurebasTan da sxva sajaro Sinaarsis (eleqtroenergiis, gazis, nar-

Cenebis gadamuSavebis, dakrZalvis) samsaxurTan. 

Tumca, rac Seexeba gamonaklisebs, romlebic Camoyalibebulia g) 

(kompaniebi, romlebic axorcieleben hidrokarbonebis warmoebas, arxebis 

gayvanas), z) (fiqsirebuli droiT momuSave fermerebi), T) (Jurnaliste-

bi, radio da satelevizio kompaniebSi) da m) (italiis respublikis insti-

tuciuri aqtivobebi Istituto Poligrafi co e zecca dello Stato) qvepunqtebSi, maT 

aqvT inovaciuri xasiaTi. 

6.  yoveldRiuri Sesveneba da samuSao dRis maqsimaluri 

xangrZlivoba

samuSao dRis maqsimaluri xangrZlivobis koncefcia dainerga dasaqme-

bulebis janmrTelobisa da usafrTxoebis dacvisa da sawarmoTa Soris 

samarTliani konkurenciis uzrunvelyofisaTvis. 

samuSao kviris maqsimaluri xangrZlivoba, faqtobrivad, ukavSird-

eba yoveldRiuri samuSao dRis zRvrul odenobas, ZiriTadi da zega-

nakveTuri samuSao saaTebis CaTvliT.

№66/2003 sakanonmdeblo gankargulebis me-7 muxli asaxavs evropuli 

direqtivis32 me-3 muxlis minimalur debulebebs da awesrigebs dasaqmeb-

ulebis Sesvenebis, dasvenebisa da uqme dReebis xangrZlivobas. 

es debuleba33 gansazRvravs, rom samuSao kviris xangrZlivobis, aseve 

zemoxsenebuli me-4 muxliT gansazRvruli maqsimaluri samuSao drois xan-

grZlivobis Sesabamisad, dasaqmebuls 24 saaTis ganmavlobaSi34  aqvs  minimum 

11-saaTiani uwyveti dasvenebis periodis gamoyenebis ufleba; dasvenebis pe-

riodis uwyvetobis moTxovna SeiZleba Seicvalos, Tu saqme Seexeba arasru-

li samuSao ganakveTiT da gamoZaxebis safuZvelze Sesasrulebel samuSaos.   

32 iqve, 940.
33 №66/2003 sakanonmdeblo gankargulebis me-7 muxliT (yovedRiuri dasvenebis dRe) 

wesdeba, rom kviris samuSao saaTebis zRvruli odenobis daurRvevlad, dasaqme-

buls aqvs 24-saaTiani uwyveti dasvenebis ufleba. dasvenebis periodi gamoyenebul 

unda iqnes uwyvetad,  garda im samuSaoebisa, romlebic TavisTavad, gulisxmobs 

samuSao dRis gayofas arasruli ganakveTis saxiT.
34 24-saaTiani periodis aTvla unda moxdes samuSaos Sesrulebis momentidan (ix. 

italiis Sromis ministris №8/2005 brZaneba).
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pirveli ori gamonaklisi Seexeba iseTi tipis samuSaos, sadac sam-

saxurebrivi movaleobis drouli Sesruleba imTaviTve nagulisxmevi 

faqtoria. maTTan erTad, aseve unda dasaxeldes dasufTavebis samsax-

uris TanamSromlebi, romlebic aseve moxseniebulni arian direqtivaSi 

da [mza] sakvebiT momaragebis dawesebulebSi (catering) momuSave muSakebi. 

rac Seexeba meore gamonakliss, mniSvnelovania aRiniSnos, rom dam-

saqmeblis gamoZaxebaze damokidebuli statusis mqone samuSaos gaTval-

iswineba ar xdeba samuSao drois gamoTvlisas. Tumca, is garemoeba, rom  

dasaqmebuli SesaZlebelia, gamoZaxebul iqnes gansazRvruli samuSaos 

Sesasruleblad, dRiuri Tu kvireuli dasvenebis dros, samuSao adgil-

ze, ewinaaRmdegeba uwyveti dasvenebis droiT sargeblobis moTxovnas.35

am sakiTxs Seexo italiis Sromis ministri oficialuri mokvlevis pa-

suxad (2007 wlis 5 noembers da 2008 wlis 5 maiss), sadac man xazi gausva 

dasvenebis drois uwyvetobas da aRniSna, rom, Tu dasaqmebuli samsax-

urebriv movaleobas asrulebs im periodSi, rodesac mas damsaqmeblis 

gamoZaxebaze damokidebuli TanamSromlis statusi aqvs da, Sesabamisad, 

es iwvevs dRiuri an kvireuli dasvenebis dReebis Sewyvetas, maSin samuS-

ao periodis gamoTvlisas mxedvelobaSi miiReba samuSaos  dasrulebis 

momenti.  Tu saaTebis nawili ukve gamoyenebulia, isini akldeba das-

venebis periodis xangrZlivobas. amasTanave, ministrma xazi gausva imas, 

rom gamonaklisi ar daiSveba dasvenebis drois uwyvetobis wesidan; das-

venebis dRiur xangrZlivobasTan dakavSirebiT koleqtiuri SeTanxmebe-

biT SesaZlebelia, ganxorcieldes gadaxveva  №66/2003 sakanonmdeblo 

gankargulebis me-17 muxlis pirveli punqtidan (iseve, rogorc direq-

tivis me-18 muxlidan), sadac gansazRvrulia, rom dasaqmebulebs eniWe-

baT sakompensacio dasvenebis periodi da sadac es ar aris SesaZlebeli 

obieqturi mizezebis gaTvaliswinebiT, dasaqmebulebi saTanado dacviT 

unda iyvnen uzrunvelyofilebi.36

am sakiTxis ganmartebisaTvis unda aRiniSnos, rom №112/2008 sakanon-

mdeblo gankargulebis me-4 muxlis 41-e punqtSi italielma kanonmde-

belma igulisxma damsaqmeblis gamoZaxebaze damokidebuli saqmianobis 

statusi, romelic TavisTavad gulisxmobs samuSao periodis dRis gayo-

fas, rac imTaviTve gamoricxavs dasvenebis periodis uwyvetad gamoy-

enebis SesaZleblobas. msgavsi regulaciis pirobebSi, samuSaos Sesrule-

ba gamoZaxebaze damokidebuli statusis arsebobisas, iwvevs dasvenebis 

periodis SeCerebas da ara Sewyvetas. 

dasvenebis periodebi, romelic gamoyenebul iqna dasaqmebulis mier sa-

muSaos Sesrulebamde an mis Semdeg, gamoZaxebis molodinis reJimis arsebo-

35  ix. S. Bellomo, me-3 sq., 940-941.
36 iqve, 941.
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bisas, dajamdeba dasvenebis minimaluri drois gamoTvlis miznebisaTvis.37

damatebiT unda aRiniSnos, rom, ramdenadac dRiuri dasvenebis pe-

riodi gamoyenebul unda iqnes uwyveti saxiT (im saqmianobis garda, ro-

melic moiTxovs samuSao dRis gayofas arasrul ganakveTad an gamoZa-

xebis molodinis reJimSi arsebul saqmianobas), Sesvenebebi, romelTac 

dasaqmebuli  iyenebs ZiriTadi samuSao periodis ganmavlobaSi, ar Se-

Zleba gamoyenebul iqnes dasvenebis periodis gamoTvlis miznebisaTvis.38

№66/2003 sakanonmdeblo gankargulebis me-182 muxlis me-4 punqtis 

Tanaxmad, minimaluri dasvenebis  periodis darRvevisaTvis damsaqmeb-

els daekisreba administraciuli jarima TiToeuli dasaqmebulisaTvis 

da calkeuli 24-saaTiani periodisaTvis. Tu darRveva Seexeba 5-ze met 

dasaqmebuls, an, Tu ganmeorda samjer 24-saaTiani periodis ganmavloba-

Si, sanqciis zoma gaizrdeba. 

amrigad, debuleba samuSao dRis ganmavlobaSi minimaluri dasvenebis 

drois gansazRvris Sesaxeb, iTvaliswinebs maqsimaluri dRiuri samuSao 

xangrZlivobis dadgenis SesaZleblobasac, romelic Seadgens daaxloe-

biT 13 saaTamde periods. naTelia, rom samuSao saaTebis maqsimaluri 

xangrZlivobis zRvruli odenobis dacva, marTalia, hipoTeturad Sesa-

Zlebelia me-7 muxlis safuZvelze, magram praqtikaSi dasaqmebuls Seu-

Zlia aRniSnuli  wesis dacva fsiqofizikuri TvalsazrisiT mxolod gam-

onaklisis saxiT (da ara yoveldRe).39 amasTan, mizanSewonilia, aRiniSnos, 

rom №66/2003 sakanonmdeblo gankarguleba Seicavs `saTanado droiT 

dasvenebis“  cnebas (1-li muxli, me-2 paragrafi, 1-li punqti), romlis 

Tanaxmad, dasaqmebulebs aqvT regularuli dasvenebis ufleba, romelic 

unda iyos uwyveti da saTanado xangrZlivobis ise, rom Tavidan iqnes 

acilebuli dasaqmebulebis daRliloba, daZabuloba  an sxva nebismieri 

faqtori, romelmac SesaZlebelia imoqmedos samuSaos Sesrulebaze, av-

nos Tavad dasaqmebuls an sxva dasaqmebulebs, mesame pirebs an gamoiwvi-

os janmrTelobis mdgomareobis moklevadiani an xangrZlivi gauareseba.  

saqarTvelos Sromis kodeqsi am kuTxiT mniSvnelovnad msgavsia ze-

moxsenebuli regulaciisa, romelic asaxvas poulobs gansaxilveli mux-

lis me-2 nawilSi da iTvaliswinebs, rom samuSao dReebs Soris dasvenebis 

xangrZlivoba ar unda iyos 12 saaTze naklebi.  

37 iqve, 942 da Semdgomi gverdebi.
38 2005 wlis Sromis ministris brZanebiT ganiszRvra, rom dasaqmebuls aqvs das-

venebis minimaluri drois gamoyenebis ufleba im SemTxvevaSic, rodesac parale-

lurad aris samarTlebriv urTierTobaSi erTze met damsaqmebelTan. am uflebis 

gamoyenebisaTvis pirma damsaqmebels unda miawodos yvela is informacia, romelic 

aucilebelia kanoniT dadgenili uwyveti dasvenebis reJimis amoqmedebisaTvis Se-

sabamisi xangrZlivobiT.
39 iqve, 943.
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7.  Sesvenebis drois regulireba 

evropuli direqtivis debulebebis implementaciiT, №66/2003 sakanon-

mdeblo gankargulebaSi yalibdeba Sesvenebis zogadi ufleba. Sesveneba 

aris mokle intervali, periodi, rodesac dasaqmebuli uflebamosilia, 

SeaCeros samsaxurebrivi movaleobis Sesruleba personaluri sakiTxebis 

mosawesrigeblad da fsiqofizikuri Zalebis aRsadgenad, rad aucilebe-

lia Sromis gasagrZeleblad. 

Sesvenebis ufleba adre eniWeboda mxolod specifikur samuSaoze 

dasaqmebulebis calkeul jgufebs. es ufleba uyoymanod iqna gavrcele-

buli №66/2003 sakanonmdeblo gankargulebiT  yvela im pirze, romelic 

asrulebs samsaxurebriv movaleobas  6 saaTze metxans, Tundac ara 

uwyvet reJimSi.40

debuleba tovebs iseTi detalebis mowesrigebis sivrces koleqtiur 

xelSekrulebebSi, rogoricaa Sesvenebis xangrZlivoba da gamoyenebis pi-

robebi, imisaTvis, rom dasaqmebulma srulad aRidginos fsiqo-fizikuri 

energia, isadilos, Tu es dRis periodisaTvis Sesaferisia, Seamciros 

gonebrivi daZabuloba, romelic gamomdinareobs samuSaos monotonuro-

bidan da gangrZobadobidan. 

amasTan, me-8 muxlis me-2 punqtiT ganimarteba, rom damatebiTi saxiT, 

an koleqtiuri SeTanxmebebiT Sesvenebis sakiTxis mouwesrigeblobisas, 

dasaqmebulebs, romlebic eqcevian pirveli punqtis moqmedebis sferoSi, 

aqvT minimum 10-wuTiani Sesvenebis gamoyenebis ufleba samuSao dRis pe-

riodis dawyebidan dasrulebamde. am uflebis drouli gamoyenebis Ses-

aZlebloba mniSvnelovan gavlenas axdens samuSao procesis teqnikuri 

moTxovnebis Sesrulebaze. 

gansakuTrebuli fizikuri Tu gonebrivi daZabulobis Semcveli an 

iseTi samuSaos SemTxvevaSi, romelic aRemateba 6 saaTs, gardauvali 

iqneba  (da, Sesabamisad, samarTlebrivad savaldebulo) me-8 muxliT gaT-

valiswinebuli Sesvenebis xangrZlivobis gazrda.   

me-8 muxlis me-2 punqtiT dgindeba, rom Sesveneba gamoyenebul unda 

iqnes dRis ganmavlobaSi samuSao periodebs Soris. aqedan gamomdin-

areobs, rom Sesveneba gamoyenebul unda iqnes samuSao dRis dawyebidan 

damTavrebamde drois intervalSi.4142

40 cvlaSi samuSaos wyvetis SemTxvevaSi, Sesvenebis gamoyeneba dasaSvebia dRiuri 

samuSao drois or periods, segments Soris dros.
41  kanonis moTxovnebis dasakmayofileblad, Sesvenebis gamoyeneba ar unda emTxve-

odes arc samuSao aqtivobis dasawyiss, arc mis dasasruls. 
42  msgavsad aRniSnulisa, italiis Sromis ministris  №8/2005 brZanebis Tanaxmad, 

Sesveneba SesaZlebelia gamoyenebul iqnes samuSao dRis dasawyissa da dasasruls, 

Tu aRniSnuli gaTvaliswinebulia koleqtiuri SeTanxmebiT da, am SemTxvevaSic, es 
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miuxedavad zemoaRniSnulisa, damsaqmebeli erTpirovnulad gansaz-

Rvravs Sesvenebis gamoyenebis dros, garda im SemTxvevisa, roca kole-

qtiuri SeTanxmebiT gaTvaliswinebulia Setyobinebis, konsultaci-

is an molaparakebis valdebuleba am TvalsazrisiT. Sesvenebis drois 

gansazRvrisas gaTvaliswinebul unda iqnes samuSao procesis teqnikuri 

moTxovnebi, raTa Sesvenebis gamoyeneba dabalansebuli da Tavsebadi 

iyos me-8 muxlis pirveli punqtiT gaTvaliswinebul Sesvenebis mizanTan. 

Sesvenebis gamoyeneba, sxva faqtorebTan erTad, Tavsebadia samuSao 

adgilze dayovnebis, gaCerebis mizanTan,  es ki aucileblad moiTxovs 

samuSao procesis Sewyvetas da uwyveti saxiT Sesvenebis gamoyenebas. 

bunebrivia, SesaZlebelia gamoyenebul iqnes dReSi erTze meti Sesveneba, 

romelTagan, sul mcire, erTi mainc unda akmayofilebdes me-2 punqtiT 

gansazRvrul moTxovnebs.43

ramdenadac Sesvenebebi ar edreba samuSao dros, rogorc es pirve-

li muxlis me-2 punqtis a) punqtSia gansazRvruli, saqarTvelos samar-

Tlebriv sistemaSi, Sesvenebis dro ar iTvleba samuSao droSi. amis sa-

pirispirod, italiis sasamarTlo gadawyvetilebebis Tanaxmad, mokle 

Sesvenebebi, romelic dakavSirebulia dasaqmebulis fsiqologiur saWiroe-

bebTan, unda iqnes gaTvaliswinebuli samuSao drois xangrZlivobaSi.44

miuxedavad imisa, rom SesvenebiT sargebloba gansazRvrulia, ro-

gorc dasaqmebulis ufleba, italiis samarTlebrivi sistema ar iTval-

iswinebs specialur sanqcias im damsaqmeblisaTvis, romelic ar aniWebs 

muSaks Sesvenebis gamoyenebis SesaZleblobas. Sesabamisad, dasaqmebuls 

SeuZlia mxolod Seitanos sarCeli samoqalaqo kodeqsis 2087-e muxlis 

darRvevis safuZvelze da moiTxovos zianis anazRaureba damsaqmeblis 

mxridan dasaqmebulTa samuSao pirobebis saTanado dacvis valdebulebis 

SeusruleblobisaTvis.45

8. yovelkvireuli dasvenebis dRe, xangrZlivoba da droSi 

ganawileba

saqarTvelos sakanonmdeblo mowesrigebisgan gansxvavebiT, romelic 

gamokveTilad ar aregulirebs yovelkvireuli dasvenebis dRes,  itali-

is samarTlebriv sistemaSi am ukanasknels  konstituciursamarTlebrivi 

me-8 muxlidan gadaxvevad da ara mis miznobrivad gamoyenebad miiCneva. 
43  S. Bellomo, ix.me-3 sq., 947.
44  calkeuli avtoris mosazrebebis Tanaxmad, SesvenebisaTvis gankuTvnili drois 
gansazRvra da dasaqmebulisaTvis winaswar, drouli Setyobineba,   mniSvnelovani wi-
napirobaa Sesvenebis drois samuSao drois periodidan gamoricxvisaTvis (Sead. Bel-
lomo, De Mozzi, Millo).
45 S. Bellomo, me-3 sq., 948.
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safuZveli aqvs 36-e  muxlis me-3 punqtiT (sadac is gansazRvrulia ro-

gorc  ufleba, romelic ar eqvemdebareba gamoricxvas) da mowesrigebu-

lia №66/2003 sakanonmdeblo gankargulebis me-9 muxlSi.46

46 aRniSnuli muxli ayalibebs, rom dasaqmebuls eniWeba 7-dRiani kviris ganmav-

lobaSi 24 samuSao dRis xangrZlivobis Sesvenebis ufleba, romelic faqtobrivad 

moicavs kvira dResac; 

pirveli paragrafiT gansazRvruli debulebebis gamonaklisebi:

a) cvliani samuSaoebi, radgan dasaqmebuli icvlis cvlas da ver iyenebs dasvenebis 

SesaZleblobas _ dRiur an kvireul Sesvenebas samuSao cvlis damTavrebasa da 

dawyebis periodSi. 

b) aqtivobebi, romelic gaTvaliswinebulia da gadanawilebulia samuSao dRis 

periodze.

g) aragangrZobad samuSaoze dasaqmebuli sarkinigzo transportis personali mo-

muSave bortze an iseT samuSaoze, romelic Seexeba rkinigzis droul funqcioni-

rebas, emsaxureba mis regularul da gangrZobad funqcionirebas.  

d) koleqtiuri SeTanxmebebi SesaZlebelia iTvaliswinebdes gansxvavebul debule-

bebs, romlebic aucileblad unda akmayofilebdes me-17 muxlis me-4 paragrafis  

debulebebs. 

3.24. saaTiani uwyveti drois periodi, romelic ar unda moicavdes kvira dRes da 

miniWebulia cvliani teqnikur-organizaciuli an iseTi samuSaos SesrulebisTvis, 

romelsac aqvs winamdebare maxasiaTeblebi:

a) industriuli operaciebi, romelic moiTxovs cecxlis Rumelze wvas an ele-

qtroenergiis gamoyenebas, aseve insdustriuli RonisZiebebi, romelic gamoirCeva 

didi energiis moxmarebiTa da msgavsi operaciebiT.

b) industriuli aqtivobebi, romelic nawilobriv an mTlianad moiTxovs warmoebas 

teqnikur safuZvlebze dayrdnobiT. 

g) sezonuri industria, romlis saswrafo xasiaTi ganpirobebulia nedli masalebi-

sa da produqtis gadamuSavebiT, aseve industriebi, romelTa manufaqturis pro-

cesi dakavSirebulia weliwadSi ara umetes 3 Tvis ganmavlobaSi nedli masalebis 

warmoebasTan, erTi da imave personalisa da sawarmos SemTxvevaSi, manufaqturis 

procesi grZeldeba araumetes 3 Tvis ganmavlobaSi. 

d) momsaxureba da samuSao, romelic xorcieldeba kviras teqnikuri mizezebis gaT-

valiswinebiT sajaro interesebis dakmayofilebisaTvis. 

e) saqmianobebi, romelic moiTxovs Zvirad Rirebul da maRalteqnologiur meqa-

nizmebsa da aRWurvilobas.  

v) saqmianoba, romelic gansazRvrulia 1934 wlis 22 Tebervlis kanonis №7 muxlSi.

z) saqmianobebi, romelic gansazRvrulia 1998 wlis 31 martis №114 kanonis Zalis 

mqone dekretis me-11 da me-12 muxlebSi da 2000 wlis 24 oqtombris №323 kanonis 

me-3 muxlSi. 

4. zemoxsenebuli debulebebi moqmedebs im specialuri regulaciis daurRvevlad, 

romelic iTvaliswinebs yovelkvireuli dasvenebis gamoyenebas ara kvira dRes, 

aseve 1934 wlis 22 Tebervlis №370 kanoniT gaTaliswinebuli mowesrigebis winaaR-

mdegobis gareSe. 

5.  saqmianoba, romelsac aqvs me-3 paragrafSi gaTvaliswinebuli maxasiaTeblebi, 

romelsac ar Seicavs 1935 wlis 22 ivnisis ministris brZaneba da misi Tanamdevi 1935 
wlis 12 ivliss №161 oficialur uwyebaSi gamoqveynebuli Sesworebebi, im saqmiano-

bebTan erTad, romelic gamoqveynebulia me-2 paragrafis, d) qvepunqtSi, `a“, `b~ da 

`c~ punqtebiT gaTvaliswinebul gamonaklisebTan erTad ganisazRvreba Sromisa da 
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yovelkvireuli dasvenebis dRe, romelic efuZneba samoqalaqo kod-

eqsis 2109-e muxlis pirvel punqts (da ganamtkicebs, erTi, Cveulebrivi 

kvira dRis arsebobas yovelkvireuli dasvenebis dRed), aseve 1934 wlis 

22 Tebervlis №370 kanons, romelic ganamtkicebs wess, rom personali, 

romelic emsaxureba mesame pirs, unda sargeblobdes sul mcire 24 uwyve-

ti dasvenebis saaTiT yovelkvireulad, romelic unda emTxveodes kvira 

dRes, unda iwyebodes erTi dRis SuaRamidan momdevno Ramis SuaRamemde  

koleqtiuri SeTanxmebebiT gansazRvruli mowesrigebis daurRvevlad. 

№66/2003 sakanonmdeblo gankargulebis me-9 muxli ganamtkicebs yve-

la  dasaqmebulis uflebas 24-saaTian uwyvet dasvenebaze, romelic, faq-

tobrivad, kvira dRea.47 es dasveneba evropuli direqtivis me-5 muxlis 

Tanaxmad, unda daujamdes me-7 muxliT gaTvaliswinebul yoveldRiuri 

Sesvenebis periods,48 konkretulad ki, samuSaos wyvetis periods yovelk-

vireuli dasvenebis dRis wina samuSao dResa da dasvenebis Semdgom sa-

muSaoze gamocxadebis dRes Soris.49

meore punqtiT CamoTvlilia ramdenime SemTxveva, rodesac yovelkvi-

reuli dasvenebis dRe pirvelisagan gansxvavebulad aris mowesrigebuli. 

magram aRniSnuli gamonaklisebi ver moaxdens yovelkvireuli dasvenebis 

dRis gauqmebis dakanonebas, Tumca, sanacvlod, SesaZlebelia kvira dRis  

gadacvla an gadatana erTi kviris Semdeg. aseve SesaZlebelia, ganxor-

cieldes gadaxveva kvireuli da dRiuri dasvenebis dRis uwyvetobis 

principidan.

socialuri politikis ministris dekretiT an sajaro seqtoris dasaqmebulTaT-

vis _ sajaro samsaxuris ministris dekretiT Sromisa da socialuri politikis 

ministrTan TanamSromlobiT, da romelic daefuZneba yvelaze warmomadgenlobiT 

profkavSirebTan, ise damsaqmeblebis asociaciebTan warmoebul konsultaciebs. 

msgavsad, Sromisa da socialuri politikis ministri, sajaro seqtoris dasaqmeb-

ulTaTvis _ sajaro samsaxuris ministri Sromisa da socialuri politikis minis-

trTan TanamSromlobiT, uzrunvelyofs zemoxsenebul saqmianobaTa CamonaTvalis 

ganaxlebas da integracias. me-2 punqtis d) qvepunqtiT da a),  b), da g) qvepunqtebiT 

gaTvaliswinebul gamonaklisTa SemTxvevaSi,  integracia xorcieldeba 30 dReSi 

uSualod saministroSi gadawyvetilebis miRebidan.  
47 italiis Sromis ministris №5/2014 brZanebiT dgindeba, rom yovelkvireuli das-

venebis dRe unda gamoangariSdes saSualo, ara umetes 14-dRian drois SualedSi. 

dasaqmebuls aqvs, sul mcire, 24-saaTiani dasvenebiT sargeblobis ufleba 7 dRis 

periodSi. dasvenebis xangrZlivoba, saSualod, gamoiTvleba 14-dRiani Sromis pe-

riodis gaTvaliswinebiT.  
48 aqedan gamomdinareobs is, rom dasvenebis xangrZlivoba, romliTac dasaqmebuls, 

faqtobrivad, SeuZlia isargeblos, aris 35 saaTi (11 + 24).
49 am mimarTulebiT, mniSvnelovania aRiniSnos, rom yvelaze uaxlesi debulebebiT, 

aikrZala kvira dRes savaWro obieqtebis daketva (iseve. rogorc dawesebulebebis 

naxevardRiani daketva kviris ganmavlobaSi). es valdebuleba ekisrebodaT komer-

ciuli biznesis mesakuTreebs.  
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me-9 muxlis me-3 punqtiT aRwerilia im saqmianobaTa zogadi maxasi-

aTeblebi, romelTaTvisac SesaZlebelia yovelkvireuli dasvenebis dRis 

gansazRvra kvira dRisgan gansxvavebul dRes da misi miniWeba SesaZlebe-

lia ganxorcieldes samuSao cvlebis mixedviT.   kerZod, aRniSnul saqmi-

anobebs miekuTvneba sacalo vaWroba da msgavsi aqtivobebi, samuSao ro-

melic moiTxovs Zvirad Rirebuli da maRalteqnologiuri meqanizmebisa 

da aRWurvilobis gamoyenebas, specialuri komerciuli aqtivobebi, 

romelic gansazRvrulia №114/1998 kanonis me-11-dan me-13 muxlebSi, 

saqmianoba, romelic  emsaxureba Termul mkurnalobas, Sesabamis dawese-

bulebebSi, saqmianoba, romelic xasiaTdeba cvliani samuSaos teqnikur-

organizaciuli TaviseburebebiT, saqmianobis sferos SeuzRudavad.  

mniSvnelovania aRiniSnos, rom №66/2203 wlis sakanonmdeblo gankar-

gulebis arc erTi debuleba ar awesrigebs kvira dRiT muSaobis gavle-

nas Sromis anazRaurebaze, Sesabamisad, gonivrulia, gakeTdes daskvna, 

rom es sakiTxi unda ganimartos italiis sasamarTlo gadawyvetilebebSi 

asaxuli principebis Sesabamisad.50

kerZod, yvela SemTxvevaSi, romelTaTvisac kanoni iTvaliswinebs kvi-

reuli dasvenebis dRis gamoyenebas kvira dRisgan gansxvavebul dRes, 

italiis sasamarTloebi erTsulovnad aRiareben dasaqmebulTa uflebas 

upiratesad xelsayrel samuSao pirobebze im muSakebTan SedarebiT, rom-

lebic Cveulebriv yovelkvireuli dasvenebis dRed kviras iyeneben. es 

upiratesoba aucileblad, imTaviTve, ar niSnavs anazRaurebis gazrdas, 

aramed gulisxmobs dasaqmebulisaTvis ufro xelsayreli pirobebis Se-

qmnas Sromis anazRaurebis an meti dasvenebis SesaZleblobis miniWebiT 

im dasaqmebulebTan SedarebiT, romelTaTvisac kvira dasvenebis dRed 

ganisazRvreba.51

zemoaRniSnulidan gamomdinareobs is, rom cvliani samuSao sistemis 

arsebobam SesaZlebelia, miiyvanos sawarmo 6 samuSao dRis Semdgomac 

kvireuli dasvenebis dRis gadadebamde. 

cvliani samuSaos SemTxvevaSi, dasvenebis miniWebis sakiTxi gulisx-

mobs imis aRiarebas, rom cvlebis mudmivi monacvleobis legitimuroba, 

TavisTavad, gansazRvravs dasvenebis dRis cvlilebas kviris ganmavloba-

Si, aseve, samuSao procesidan gamomdinare, gardauvalia dasvenebis dRis 

gadadeba da calkeul SemTxvevaSi misi gamoyenebis SeuZlebloba 6 dRis 

uwyveti muSaobis Semdegac. ramdenadac cvliani samuSao yovelTvis gan-

pirobebulia socialuri interesiT, ra Tqma unda, dasvenebisa da samuS-

ao dReebs Soris saTanado intervalis (6 samuSao dRe, 1 dasvenebis dRe) 

aucileblobis daSvebiT, dasaqmebulebs sakompensaciod eniWebaT das-

50 ix. S. Bellomo, me-3 sq., 967 da Semdgomi gverdebi.
51 iqve, 973.

q. punioli,  muxli 14



158

venebis SesaZlebloba gonivrulad mokle droSi, romelic, amavdrou-

lad, SesaZlebelia, ar Seesabamebodes, emTxveodes kviris me-7 dRes.52

rac Seexeba dasaqmebulebis kompensirebis sakiTxs, italiis uaxlesi 

sasamarTlo gadawyvetilebis Tanaxmad, me-7 dRes Sesrulebuli samuSao 

ar ganixileba damatebiT zeganakveTur samuSaod, ramdenadac dasaqme-

buls kviris romelime dRes mainc eniWeba dasvenebis dRis gamoyenebis 

SesaZlebloba.53

sapirispirod, kvireuli dasvnebis dRisa da mis sakompensaciod das-

venebis dRis miuniWebloba,  ra Tqma unda, iwvevs finansur cvlilebas, 

rac mniSvnelovania samarTlebrivi TvalsazrisiTac. 

kerZod,  am SemTxvevaSi dasaqmebuls adgeba ziani 36-e muxlis me-3 
paragrafiT gaTvaliswinebuli konstituciuri principis darRvevidan 

gamomdinare.  Sesabamisad, mas aqvs zianis anazRaurebis moTxovnis ufle-

ba: is uflebamosilia, miiRos Sromis da aseve damatebiTi anazRaureba 

dasvenebis gamouyeneblobiT gamowveuli fsiqofizikuri zianisaTvis.54

dasaqmebuls aqvs kompensaciis moTxovnis ufleba im SemTxvevaSi, 

rodesac yovelkvireuli dasvenebis dRe iyofa da, Sesabamisad, samuS-

ao aqtivoba, marTalia, SezRuduli droiT, magram mainc xorcieldeba 

dasvenebisaTvis gaTvaliswinebul dRes. aseT pirobebSi, sasamarTlo 

gadawyvetilebebiT gaTvaliswinebuli  myarad damkvidrebuli midgo-

mis Tanaxmad, dasaqmebuls ar aqvs zeganakveTuri samuSao anazRaurebis 

moTxovnis ufleba, ramdenadac is mainc iyenebs dasvenebis uflebas, 

magram, vinaidan dasveneba nawilobrivi da fragmentulia, dasaqmebuls 

kompensaciis ufleba mainc aqvs, romlis SeTanxmeba SesaZlebelia xelSek-

rulebis dadebis dros ara rogorc damatebiTi samuSaos anazRaureba,  

aramed dasaqmebulis kompensacia dasvenebis dRis araregularulad gam-

oyenebiT gamowveuli fsiqofizikuri zianisaTvis.55

9.  arasrulwlovanTa samuSao drois regulireba. 

italiis samarTlebriv sistemaSi 

samuSao procesSi CarTuli arasrulwlovnebis (konkretulad 18 wels 

miuRweveli pirebis) dacva italiaSi efuZneba saerTaSoriso konvenciebs, 

gansakuTrebiT, 1989 wlis niu-iorkis konvencias bavSvTa uflebebis Ses-

axeb,  aseve konstituciis 34-e da 37-e muxlebs. 

52 iqve,  967 da Semdgomi gverdebi.
53 sakasacio sasamarTlos gadawyvetilebebi: Cass. 28.06.2001, n. 8820; Cass. 8.07.1994, n. 
6446. 
54 ix. S. Bellomo, me-3 sq., 975.
55 iqve,  975.
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aRniSnuli sakiTxis specialuri regulireba mocemulia 1967 wlis 17 
oqtombris №977 kanonSi (statutSi), „Tutela del lavoro dei fanciulli e degli ado-
lescenti“, (samuSao procesSi CarTuli bavSvebisa da mozardebis uflebebis 

dacva), romelic SemdgomSi Seicvala saTauris CaTvliT (`Tutela del lavoro 
dei bambini e degli adolescenti~), ganxorcielda evropuli kavSiris kanonmde-

blobis recefcia italiis samarTalSi 1999 wlis 4 agvistos №345 da 

2000 wlis 18 agvistos №262 sakanonmdeblo gankargulebebiT. 

arasrulwlovanTa jgufSi gamijnulia bavSvebisa da mozardebis 

ori kategoria. pirvels miekuTvneba 15 wlamde asakis pirebi, romle-

bzec vrcel deba skolaSi swavlis valdebuleba; meore kategorias mie-

kuTvnebian pirebi 15-dan 18 wlamde, romlebsac ukve dasrulebuli aqvT 

savaldebulo swavlis safexuri. 

amdenad, dasaqmebisaTvis aucilebeli minimaluri asaki emTxveva pe-

riods, rodesac arasrulwlovans dasrulebuli aqvs savaldebulo swav-

lis safexuri da, Sesabamisad, ar SeiZleba iyos 15 welze naklebi asakis.

am sakiTxze mniSvnelovania aRiniSnos, rom 2007-2008 wlebSi, italia-

Si savaldebulo swavlis xangrZlivoba gaizarda da, Sesabamisad, Sromis 

asakis minimalurma zRvarma aiwia 16 wlamde.56

mxolod erTaderTi gamonaklisi SromiTi qmedunarianobis asakidan 

dakavSirebulia kulturis, xelovnebis sareklamo saqmianobisa da gar-

Tobis sferoebTan. 

msgavsi SemTxvevebi eqvemdebareba provinciul (amJamad teritoriul) 

Sromis direqtorats (Sromis saministros adgilobrivi ganyofileba), 

romelsac aqvs uflebamosileba, moipovos werilobiTi  Tanxmoba dasaqmebis 

Taobaze mSoblis uflebamosilebis mqone pirebisagan im SemTxvevaSi, 

Tu dasaqmeba ar gamoiwvevs umciresobis usafrTxoebis, fsiqofizikuri 

mTlianobis, ganviTarebis xelyofas, xels ar SeuSlis skolaSi, saswav-

lo aqtivobebsa da treiningze daswrebas (№977/1967 kanonis me-4 muxli).

zemoxsenebulis garda, arsebobs aseve specialuri debulebebi, ro-

melic emsaxureba 14 wlamde pirebis SromiTi uflebebis dacvas ra-

diosa da satelevizio mauwyeblobis sferoSi (ministris gankarguleba 

№218/2006).
im saqmianobis Sesruleba, romelic Tavisi arsidan, Sesrulebis pi-

robebidan, misi myisieri an perioduli bunebidan gamomdinare, ar Se-

esabameba  samuSaos arss, arc faqtobrivad e.w. samsaxurs, ar moiTxovs 

teritoriuli Sromis direqtoratis avtorizacias (italiis Sromis min-

istris brZaneba №1/2000).  
msgavsad amisa, aseTi avtorizacia ar aris aucilebeli araanazRa-

56 savaldebulo swavlis safexuris gavla aucilebeli winapirobaa SromiTi saqmi-
anobis dasawyebad. 
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urebadi aqtivobebis SemTxvevaSi, romelic eqceva sajaro dawesebule-

bebis mier arasrulwlovanTaTvis inicirebul saganmanaTleblo aqtivo-

bebis sferoSi (rogoricaa, magaliTad, saskolo TamaSi). 

arasrulwlovani/mozardi, romelsac Seusrulda 16 weli, uflebamo-

silia, damoukideblad dados SromiTi xelSekruleba mSoblis ufle-

bamosilebis mqone pirebis daxmarebisa da Tanxmobis gareSe. 

dasaqmebul arasrulwlovans aqvs Sesabamisi samuSosaTvis [zr-

dasrulTan] Tanabari anazRaurebis moTxovnis ufleba da sul mcire 

30-dRiani yovelwliuri anazRaurebadi Svebulebis ufleba. es exebaT 16 
wlamde da 16 wlisa da 20 dRis asakamde pirebs, aseve arasrulwlovnebs, 

romelTac SeusruldaT 16 weli.

ufro metic,  №977/1967 kanonis Tanaxmad, arasrulwlovnis daqi-

ravebamde, damsaqmebeli valdebulia, Seafasos riskebi, romelic daka-

vSirebulia arasrulwlovnis asakTan, Cautaros arasrulwlovans pro-

filaqtikuri da perioduli samedicino Semowmeba ASL-is (adgilobrivi 

jandacvis uwyeba _ the local health authority) meSveobiT, sul mcire, weli-

wadSi erTxel imisaTvis, rom SeinarCunos da uzrunvelyos dasaqmebulis 

Sesabamisoba samuSaosTan. 

iseTi saqmianobis SemTxvevaSi, romelic jansaRi da usafrTxo samuS-

ao pirobebis Sesaxeb №81/2008 sakanonmdeblo gankargulebis Tanaxmad, 

eqvemdebareba dasaqmebulTa janmrTelobis mudmiv zedamxedvelobas 

(magaliTad, saqmianoba, romelic moiTxovs vizualuri gamosaxulebis 

gamoyenebas), profilaqtikuri da perioduli samedicino Semowmeba unda 

ganxorcieldes damsaqmeblis mier SerCeuli sajaro an kerZo licen-

zirebuli eqimis mier.

rac Seexeba arasrulwlovanTa samuSao drois maregulirebel de-

bulebebs, im arasrulwlovanTaTvis, romlebic aRar eqvemdebarebian 

savaldebulo saskolo swavlebas, maqsimaluri dRiuri samuSao dro ar 

unda aRematebodes 7 saaTs, xolo maqsimaluri kvireuli samuSao dro _ 

35 saaTs. rac Seexeba mozardebs, maTTvis maqsimaluri samuSao saaTebis 

raodenoba ar unda aRematebodes 8 saaTs dReSi da 40 saaTs _ kviraSi.57

amrigad, arasrulwlovnebis dasaqmeba zeganakveTur samuSaoze dauS-

vebelia; ar daiSveba oTxsaaTnaxevarze meti xangrZlivobiT uwyveti muS-

aoba dasvenebis gareSe. Tu dRiuri samuSao saaTebis odenoba am xan-

grZlivobas aRemateba, maSin is unda Sewydes aranakleb erTi saaTis 

xangrZlivobis SesvenebiT, romelic SeiZleba Semcirdes koleqtiuri 

57 qarTuli kanonmdeblobis Tanaxmad, minimaluri SromiTi qmedunarianobis asaki aris 
14 weli [ar gamoiricxeba am zRvramde piris dasaqmebac mkacrad gansazRvrul sfer-

oebSi], Sesabamisad, `bavSvisa“ da `mozardisaTvis“ samuSao saaTebis xangrZlivoba 
naklebia srulwlovanTan SedarebiT da, Sesabamisad, Seadgens 24 saaTs da 36 saaTs. 
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SeTanxmebiT naxevar saaTamde.  

italiis samarTlebriv sistemaSi arasrulwlovnebs aqvT ori yovel-

kvireuli dasvenebis dRiT sargeblobis ufleba, rac SesaZlebelia, 

ganxorcieldes rigiTobis mixedviT, kvira dRis CaTvliT. dasvenebis 

aRniSnuli periodi SesaZlebelia Semcirdes obieqturi teqnikuri da 

organizaciuli mizezebis gaTvaliswinebiT,   Tumca misi minimaluri xan-

grZlivoba unda iyos 36 uwyveti saaTi, garda im SemTxvevisa, rodesac 

saxezea xanmokle aqtivobebisgan Semdgari samuSao an samuSao, romlis 

Sesruleba iyofa ramdenime dRis ganmavlobaSi.

calkeuli tipis samuSaoebTan mimarTebiT, yovelkvireuli dasvenebis 

dRe SesaZlebelia, ar emTxveodes kvira dRes. aseTia, magaliTad, kul-

turis, xelovnebis, sportisa da sareklamo saqmianobis sferoSi gansax-

orcielebeli aqtivobebi, aseve turizmis, [mza] sakvebiT momaragebisa da 

hospitaluri momsaxurebis sfero, barebis, sakonditroebisa da sanay-

ineebis CaTvliT, romelTa samuSao datvirTva, rogorc wesi, izrdeba 

kvira dRes.

miT ufro, akrZalulia arasrulwlovnebis dasaqmeba Ramis samuS-

aoze. aseT samuSaod ganimarteba is, romelic grZeldeba uwyvetad sul 

mcire 12 saaTis ganmavlobaSi saRamos 10 saaTidan dilis 6 saaTamde an 

saRamos 11 saaTidan [dilis] 7 saaTamde.   

miuxedavad amisa, italiis samarTlebrivi sistema iTvaliswinebs 

aRniSnuli akrZalvisgan gamonaklisis daSvebis SesaZleblobas, fors-

maJoruli situaciis arsebobisas, rasac SeuZlia, daazianos sawarmos 

normaluri funqcionireba. mocemul SemTxvevaSic, damsaqmebelma unda 

gaafrTxilos teritoriuli Sromis direqtorati, forsmaJoruli mov-

lenisa da gamomwvevi mizezis aRweriT, arasrulwlovnebis saxelisa da 

gvaris miTiTebiTa da namuSevari saaTebis odenobis SetyobinebiT.

msgavsi gadaxveva moqmedi amkrZalavi wesidan daiSveba mxolod 

gardauvali aucileblobiT gamowveuli gamonaklisis saxiT da Sez-

Ruduli periodisaTvis im daTqmiT, rom es gamonaklisi droebiTia, aseve 

Tavidan iqneba acilebuli yovelgvari dayovneba damsaqmeblis zegavle-

nis sferoSi: forsmaJoruli situaciis aRkveTisTanave an mozrdilTa 

SromiTi jgufis SekrebisTanave, zogadi wesis moqmedeba dauyovnebliv 

aRdgeba. 

№977/67 kanonis me-6 muxliT wesdeba akrZalva arasrulwlovanTa 

safrTxis Semcvel samuSaoze dasaqmebasTan dakavSirebiT, romelmac Sei-

Zleba miiyvanos dasaqmebuli fsiqofizikuri janmrTelobis xelyofamde. 

es akrZalva ar moqmedebs, Tu gamonaklisi emsaxureba fundamentur sas-

wavlo profesiul miznebs da grZeldeba mxolod im periodisaTvis, rom-

lis ganmavlobaSic tardeba treningi. amasTan erTad, msgavsi aqtivobebi 
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unda Sesruldes im mwvrTnelTa zedamxedvelobiT, romelTac eqnebaT 

prevenciisa da dacvis funqcia, moqmedi regulirebiT gaTvaliswinebuli 

profesiuli usafrTxoebisa da janmrTelobis dacvis zomebis miRebiT.  

Tu saxeze ar aris profesiuli ganaTlebisa da wvrTnis amocana, ma-

Sin msgavsi saqmianoba unda daeqvemdebaros winaswar avtorizacias Sro-

mis teritoriuli direqtoratisagan da, SesaZlebelia, ganxorcieldes 

mxolod adgilobrivi jandacvis dawesebulebis mier imis dadasturebis 

Semdeg, rom damsaqmeblis mier SeTavazebuli SromiTi pirobebi us-

afrTxoebisa da profesiuli jandacvis moTxovnebs akmayofilebs.

dasasrul, damatebiT unda aRiniSnos, rom italiis samarTlebriv 

sistemaSi arasrulwlovanTa Sromis zemoxsenebuli regulirebis dar-

Rveva iwvevs administraciuli da sisxlissamarTlebrivi sanqciebis da-

kisrebas.  Sesabamisad, ori tipis sanqciis daweseba SesaZlebelia ganx-

orcieldes:  a) administraciuli darRvevebisaTvis _ administraciuli 

saxdelisa; b) sisxlissamarTlebrivi darRvevisaTvis _ cixeSi patimroba 

an dapatimrebis alternatiuli sasjeli 6 Tvis ganmavlobaSi an jarima. 

qristina punioli
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muxli 15. cvlaSi muSaobisas gansazRvruli samuSao dro

cvlaSi muSaoba da erTi cvlidan meoreSi gadasvla ganisazRvreba cv-

lianobis ganrigiT, romelsac amtkicebs damsaqmebeli samuSaos specifi-

kis gaTvaliswinebiT. cvlianobis ganrigis cvlilebis Sesaxeb dasaqme-

buls unda ecnobos 10 dRiT adre, Tu es SeuZlebeli ar aris ukiduresi 

sawarmoo aucileblobis gamo.

komentari

me-15 muxli awesriigebs samuSao cvlasa da adgens, rom personalis ga-

dasvla erTidan meore cvlaSi winaswar unda ganisazRvros specialuri 

ganrigiT, romelsac adgens damsaqmebeli da romelic ganpirobebulia 

konkretuli samuSaos TaviseburebiT. dasaqmebuls 10 dRiT adre unda 

ecnobos cvlaSi samuSaos cvlilebis Sesaxeb, garda im SemTxvevisa, rode-

sac es ganpirobebulia gadaudebeli aucileblobiT.

rac Seexeba italias, qveynis samarTlis sistemaSi koleqtiuri mo-

laparakebebis gziT iqna Setanili cvlaSi muSaoba, rogorc Sromis or-

ganizaciis meTodi.

arsebobs cvlaSi muSaobis sami forma, kerZod:

1. gangrZobiTi: cvla grZeldeba 24 saaTi dReSi, kviraSi Svidi dRis 

ganmavlobaSi (magaliTad, samuSaos organizeba SeiZleba ganxorcieldes 

sami 8-saaTiani cvliT, an oTxi 6-saaTiani cvliT);

2. naxevrad gangrZobadi: rodesac samuSao 24-saaTiania, garda kviris 

romelime erTi (magaliTad, oTxSabaTi) dRisa;

3. wyvetili: cvla ar grZeldeba 24-saaTis ganmavlobaSi (magaliTad, 

roca samuSao organizebulia ori eqvssaaTiani cvlis meSveobiT).

cvlaSi muSaoba gulisxmobs dasaqmebulebs, romlebic erTmaneTs 

enacvlebian samuSaoze da es rotacia winaswaraa gansazRvruli, Tumca 

igi SeiZleba koreqtirdebodes yoveldRe. zogadad, dasaqmebuls ar Seu-

Zlia, ganacxados uari cvlaSi muSobaze, Tuki es meTodi mocemulia im 

koleqtiuri xelSekrulebiT, romelic gansazRvravs dasaqmebulis anaz-

Raurebis procedurebs.

№66/2003 sakanonmdeblo gankarguleba cvlaSi muSaobas gansazRvravs, 

rogorc samuSaos organizebis meTods, sadac dasaqmebulebi erTmaneTs 

enacvlebian erTsa da imave samuSao adgilze gansazRvruli principiT, 

romlis nawilic SeiZleba, iyos rotaciis gangrZobadi an wyvetili sqema 

da romelic dasaqmebulisgan moiTxovs samuSaos Sesrulebas mocemuli 

drois periodis _ dRis an kviris _ gansazRvrul momentSi.

Sesabamisad, „cvlaSi dasaqmebuli“ ganisazRvreba, rogorc muSaki, 

romlis samuSao dro cvlis Semadgeneli nawilia.

q. punioli,  muxli 15
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gankargulebiT ar aris gansazRvruli cvlaSi samuSaos sistematuri 

rekonstruqcia, magram masSi mocemulia zemoaRniSnuli definiciebi.

zogierTi debuleba iribadaa mocemuli sxva samarTlebrivi insti-

tutebis moqmedebis gamonaklisebad:

a) yovelkvireuli dasvenebis dRe (№66/2003 gankargulebis me-9 mux-

lis me-2 punqtis a) winadadeba);

b) dRiuri dasvenebis saaTebi (№66/2003 gankargulebis me-17 muxlis 

me-3 punqtis a) winadadeba);

yovelkvireul dasvenebis dResTan dakavSirebiT, №66/2003 gankar-

gulebiT gaTvaliswinebulia gamonaklisi im principidan, romlis mixed-

viTac, dasaqmebulebi uflebamosilni arian isargeblon, sul mcire, 24 
-saaTiani dasvenebis periodiT yoveli 7 dRis ganmavlobaSi, romelic,  

rogorc wesi, kvira dRea xolme, yoveldRiur Sesvenebis drosTan kom-

binaciaSi, rac gansazRvrulia me-7 muxliT; gamonaklisi exeba cvlaSi 

dasaqmebulebs, gansakuTrebiT ki cvlaSi momuSaveTa gunds, romelic 

ver isargeblebs yovelkvireuli dasvenebis dRiT samuSaos erTi ciklis 

dasrulebamde manam, sanam Secvlili ar iqneba sxva gundiT. msgavsad da 

amisa, zemoaRniSnuli gankargulebis me-17 muxliT dgindeba imis Sesa-

Zleblobloa, rom koleqtiuri SeTanxmebiT an Sromis saministrosa Tu 

sajaro departamentis (Department of Public Function) normatiuli aqtiT 

ganisazRvros uwyvetad, yoveli 11 samuSao saaTis mere Sesvenebis ufle-

bidan gamonaklisi cvlaSi momuSaveTaTvis, gansakuTrebiT ki, cvlaSi 

momuSave gundis mimarT, romelic ver isargeblebs yoveldRiuri Ses-

venebiT manam, sanam samuSao ciklis dasrulebis mere maT sxva gundi ar 

Secvlis.

qarTuli Sromis kodeqsisgan gansxvavebiT, italiuri samarTlis 

mixedviT, ar arsebobs damsaqmeblis valdebuleba, 10 dRiT adre gaaf-

rTxilos dasaqmebuli samuSao ganrigis cvlilebis Taobaze. 

meore mxriv, italiuri samarTlis sistemiT, dgindeba SezRudva sa-

muSao ganrigis calmxriv cvlilebaze arasruli ganakveTiT momuSave 

dasaqmebulebisaTvis da es SezRudva efuZneba dasaqmebulis mier drois 

ganawilebis dagegmvis aucileblobas, raTa man gazardos Semosavali da 

moiyvanos procesi konstituciis 36-e muxlis moTxovnebTan SesabamisobaSi.

ukanasknel periodSi, sasamarTlo praqtikis safuZvelze, dadginda, 

rom damsaqmeblis mxridan msgavsi SezRudva SeiZleba dawesdes srulga-

nakveTiani xelSekrulebebis mimarTac.1 kerZod, sasamarTlom daadgina, 

rom keTilsindisierebis principis SromiTi xelSekrulebebis moqmedebi-

dan gamomdinare, damsaqmebeli ar aris Tavisufali calmxrivad cvalos 

1  ix. gadawyvetileba, Cass. 21.05.2008, n. 12962.
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an gansazRvros samuSao cvlis grafiki. praqtikaSi, sakasacio sasamarT-

los mosazrebis mixedviT, damsaqmebeli valdebulia, ganrigis cvlile-

ba winaswar acnobos dasaqmebuls, raTa man SeZlos Tavisufali drois 

dagegmva. sakasacio sasamarTlom amgvari SezRudvis safuZveli dauka-

vSira dasaqmebulis Rirsebis gardauvali  dacvis aucileblobas, rac 

Tavisufali drois dagegmvis SesaZleblobaSi aisaxeba; es SesaZlebloba, 

Tavis mxriv, specifikuri mniSvnelobis mqoned iqna aRiarebuli misi so-

cialuri Rirebulebidan gamomdinare, TviT srul ganakveTze dasaqme-

bul pirTaTvisac ki, sportul, gasarTob Tu kulturul, socialur, 

politikur, saganmanaTleblo da sxva saxis cxovrebasTan mWidro kon-

teqstis qonis gamo; imave exeba damatebiTi samsaxuris SesaZleblobasac, 

Tuki erT samuSaoze dakavebis Taobaze eqskluziuri daTqma ar iqna Ca-

debuli SromiT xelSekrulebaSi.

marTalia, es principi sasamarTlo gadawyvetilebebidan gamomdinare 

arsebobs da ar arsebobs sakanonmdeblo danawesi, igi mainc garRvevad 

miiCneva: italiuri Sromis samarTliT, faqtobrivad, damsaqmebeli 

uflebamosilia, cvalos samuSao saaTebis odenoba yvela an calkeuli 

dasaqmebulisaTvis samuSaos adre dawyebiT an gadadebiT, magaliTad, da-

sawyisi da damTavrebis momentis modificirebiT an cvlis gansxvavebuli 

(gangrZobadi an wyvetili) ganrigis SemoRebiT, Tuki daculia kanonism-

ieri SezRudvebi samuSao drois xangrZlivobisa da dasvenebis uflebis 

Taobaze. 

italiuri Sromis samarTlis ganviTarebis adreuli etapidan mom-

dinare tradiciuli ganmartebis safuZvelze, damsaqmebels, rogorc 

mmarTveli Zalauflebis mqone pirs, rogorc sawarmos Sromis Sida or-

ganizaciuli struqturis cvlilebaze uflebamosilebis matarebels, 

SeuZlia, calmxrivad gadaakeTos samuSao saaTebis ganrigi2. koleqti-

urli xelSekrulebebia mxolod is instrumentebi, romlebidanac irib-

adaa SesaZlebeli Semdegi interpretacia: am SeTanxmebaTa mixedviT, faq-

tobrivad, xSir SemTxvevaSi, samuSao dro ar SeiZleba iyos SeTanxmebis 

sagani; igi damsaqmeblisa da dasaqmebulTa warmomadgenlebis erToblivi 

analizis sagans unda warmoadgendes, ris Taobaze unda xdebodes mx-

olod informaciis miwodeba; garda amisa, koleqtiuri xelSekrulebe-

biT, iribad an pirdapir, aRiarebulia, rom damsaqmeblis ufleba arse-

bobs samuSao drois calmxrivad gansazRvraze, zemoaRniSnul mxareTa 

Soris SeuTanxmeblobis SemTxvevaSiac ki.

miuxedavad aRniSnulisa, unda SevniSnoT, rom №66/2003 gankargulebis 

ZalaSi Sesvlamde, №1955/1923 samefo sakanonmdeblo gankargulebis me-12 
2 S. Bellomo, Orario e riposo, in G. Amoroso, V. Di Cerbo, A., Maresca, Diritto del Lavoro, La Costi-
tuzione, il Codice civile e le leggi speciali, Vol. I, (Milan, 2013), at 964 ff.
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muxlis mixedviT, moqmedebda damsaqmeblis valdebuleba, Seetyobinebi-

naT muSakebisaTvis samuSao periodebis dasawyisisa da dasasrulis Tao-

baze informacia iseve, rogorc samuSaos wyveta, arsebobis SemTxvevaSi, 

afiSebis meSveobiT; Tumca es debuleba, romelic amJamad gauqmebulia, 

ar ganimarteboda, rogorc saxelSekrulebo valdebuleba; amdagvarad, 

damsaqmebels ar SeeZlo samuSao drois cvla Tavisi samewarmeo xasiaTis 

mqoned aRiarebuli mmarTvelobiTi uflebamosilebidan gamomdinare. 

amJamad, umetes sasamarTlo gadawyvetilebebSi, gaziarebulia amgvari 

interpretacia da dadgenilia damsaqmeblis Tavisufleba, cvalos samuS-

ao saaTebi sruli ganakveTis SromiT xelSekrulebebTan mimarTebiT da 

es mmarTvelobiTi Zalauflebis gamoxatulebaa, rac SeiZleba mxolod 

iseTi SeTaxmebiT SeizRudos, romelic realurad mboWavia an ganxor-

cielebas gansazRvrul procedurul winapirobas uqvemdebarebs (ex mul-
tis, ix. sakasacio sasamarTlos 17.12.2004 w., №23552 gadawyvetileba). sxva 

sasamarTlo gadawyvetilebebSi xazgasmulia, rom amgvari Tavisufleba 

eqvemdebareba SezRudvebs, romlebic keTilsindisierebis zogadi prin-

cipidan gamomdinareobs; am gadawyvetilebaTagan mxolod ramdenimezea 

miTiTeba, rom msgavsi Zalaufleba unda xorcieldebodes aSkara da obi-

eqturi aculieblobis SemTxvevaSi. 

ufro metic, calke3 aRniSvnis Rirsia, rom alternatiulad Seqm-

nilia Teoria, romlis mixedviTac, samuSao saaTebi SromiT xelSekrule-

baSi pirdapir unda ganisazRvros an es unda gamomdinareobdes mxareTa 

moqmedebebidan; amdenad, damsaqmeblis mxridan calmxrivi cvlileba 

SeuZlebelia, Tuki sawinaaRmdego ar aris gaTvaliswinebuli koleqti-

uri xelSekrulebebiT. amgvari interpretaciisas, pirdapiri SeTanxmebis 

ar-arsebobis SemTxvevaSiac ki, samuSao faqtobrivi saaTebis raodenoba 

individualur SromiT xelSekrulebaSi Seitaneba, rogorc biznes praq-

tikis nawili da amgvari moqmedebiT gansazRvruli piroba aRar SeiZleba 

Seicvalos dasaqmebulis Tanxobis gareSe, radgan igi aRiqmeba, rogorc 

SromiTi xelSekrulebis dadebisas arsebuli organizaciuli mowes-

rigebis elementi.4

qristina punioli

advokati Sromis samarTalSi _ 

milanis bikokas universitetis

doqtori

3 P. Ichino, Il Tempo Della Prestazione Nel Rapporto Di Lavoro, (Milan, I, 1984), at 142 ff.
4 S. Bellomo, Orario e riposo, me-2 sq., 966.
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muxli 16. samuSao drois Sejamebuli aRricxvis wesi

samuSaos pirobebis gaTvaliswinebiT, rodesac SeuZlebelia yovel-

dRiuri an yovelkvireuli samuSao drois xangrZlivobis dacva, dasaSve-

bia samuSao drois Sejamebuli aRricxvis wesis SemoReba.

komentari

am debulebis formulireba sxvadasxvagvarad SeiZleba ganimartos, 

radgan saqarTvelos Sromis kodeqsis me-16 muxli sakmaod bundovania; 

aqedan gamomdinare, rTulia ipovo Sesatyvisi samarTlebrivi meqanizmi, 

romelic ganviTarda da moqmedebs sxva samarTlebriv sistemebSi.

miuxedavad imisa, rom es muxli zogadi saxiTaa Seqmnili, misi Se-

moReba specifikur mizans unda isaxavdes samuSao drois regulirebis 

TvalsazrisiT.

avtorT azriT, gansaxilveli muxli exeba gansakuTrebul samuSao 

priobebs, romlebic gamorCeul movlenebsa da specifikur CveulebiT 

praqtikas ukavSirdeba gansazRvrul seqtorebSi.

amdenad, amgvari debuleba xels uwyobs SromiTi urTierTobebis 

daregulirebas im moqnilobis xarisxiT, romelsac igi damsaqmeblebs 

aniWebs; meore mxriv, igi damsaqmebels aZlevs SesaZleblobas, dageg-

mos personalisTvis samuSao dro ufro efeqtianad, gansakuTrebiT, 

wliuri pikuri periodisas (magaliTad, rogoricaa soflis meurneo-

bis seqtoris sazafxulo sezonuri samuSaoebi iseve, rogorc turis-

tuli, kvebisa da ganTavsebis seqtorebi) an im movlenebisas, romle-

bic, Tumca ar aris dakavSirebuli sezonur ciklTan, Tvisebrivad, 

xasiaTdeba amgvari aucileblobiTa da gadaudeblobiT (magaliTad, 

rogoricaa saerTaSoriso sportuli RonisZiebebi an sajaro organo-

Ta Tu asociaciaTa iniciativebi).

am TvalsazrisiT, saqarTvelos Sromis kodeqsis me-16 muxli aris 

xelSekrulebis Tavisuflebis pricipis manifestacia, romelic gansa-

kuTrebiT miesadageba im periodebs, romlebzedac moqmedebs ekonomi-

kuri krizisi an qveynebs, romlebsac TavianTi SrimiTi bazrebis xelSewy-

oba surT.

amdenad, mizaniSewonilia, davuSvaT, rom qarTvelma kanonmde-

belma nebayofilobiT Semoitana budovani formulireba am muxlSi 

imisTvis, rom Tavidan aecilebina debulebis gavrcelebis far-

glebis SezRudva.

Sesabamisad, am muxlis Sesabamisi samarTlebrivi Teoriisa da mar-

Tebuli sasamarTlo praqtikis Sesabamisad ganmarteba bundovnebas ara 

q. punioli, a. boroni ,  muxli 16
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marto Seamcirebs, aramed ufro srulyofils gaxdis mas, riTac me-16 
muxli xels Seuwyobs atipur da moqnil samuSaoTa formebis ganviTare-

bas, romlebic msoflios umetes qveynebSi gvxvdeba.

qristina punioli

advokati Sromis samarTalSi _ 

milanis bikokas universitetis

doqtori

andrea boroni

neapolis meore universitetis Jan mones sax. politikur

 mecnierebaTa departamentis SedarebiTi kerZo samarTlis 

akademiuri departamentis asistenti profesori
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muxli 17. zeganakveTuri samuSao

1. dasaqmebuli valdebulia Seasrulos zeganakveTuri samuSao:

a) stiqiuri ubedurebis Tavidan asacileblad an/da misi Sedegebis 

likvidaciisTvis _ anazRaurebis gareSe;

b) sawarmoo avariis Tavidan asacileblad an/da misi Sedegebis likvi-

daciisTvis _ saTanado anazRaurebiT.

2. akrZalulia orsuli an axalnamSobiarebi qalis, SezRuduli 

SesaZleblobis mqone piris, arasrulwlovnis zeganakveTur samuSaoze 

dasaqmeba misi Tanxmobis gareSe.

3. zeganakveTur samuSaod miiCneva mxareTa SeTanxmebiT dasaqmebulis 

mier samuSaos Sesruleba drois im monakveTSi, romlis xangrZlivoba 

srulwlovnisTvis aRemateba kviraSi 40 saaTs, 16 wlidan 18 wlamde asa-

kis arasrulwlovnisTvis _ kviraSi 36 saaTs, xolo 14 wlidan 16 wlamde 

asakis arasrulwlovnisTvis _ kviraSi 24 saaTs.

4. zeganakveTuri samuSao anazRaurdeba xelfasis saaTobrivi ga-

nakveTis gazrdili odenobiT. am anazRaurebis odenoba ganisazRvreba 

mxareTa SeTanxmebiT.

5. mxareebi SeiZleba SeTanxmdnen zeganakveTuri samuSaos anazRau-

rebis sanacvlod dasaqmebulisaTvis damatebiTi dasvenebis drois mice-

maze.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

komentari

italiuri samarTlis sistemaSi kanonmdebeli yovelTvis sakmaris yu-

radRebas uTmobda zeganakveTur samuSaoze damsaqmeblis mier muSakis 

dasaqmebas; faqtobrivad, igi gansakuTrebuli wesiT aregulirebda da 

awesebda SezRudvebs dasaqmebulTa zeganakveTur samuSaoze muSaobis 

mimarT.

1923 wlis №692 samefo sakanonmdeblo gankargulebis me-5 muxliT, 

romelic zeganakveTur samuSaos exeboda, mxareTa Tanxmobis SemTxvevaSi, 

gaTvaliswinebulia Cveulebrivi samuSao droisaTvis damatebiTi, zega-

nakveTuri drois damateba, romelic Tavsi mxriv, regulirebuli iyo 

gankargulebis 1-li muxliT, Tuki es periodi ar aWarbebda or saaTs 

dReSi da 12 saaTs kviraSi, an amis alternativad, winaswargansazRvruli 

samuSao periodisas ekvivalentur, saSualo dros; nebismier SemTxvevaSi, 

zeganakveTuri samuSao gancalkevebulad ganixileboda da anazRaurde-

boda 10%-iT meti tarifiT normalurTan SedarebiT, an ekvivalenturad 

q. punioli,  muxli 17
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gazrdili TanxiT gamomuSavebaze orientirebuli samuSaosaTvis. Sesa-

bamisad, samoqalaqo kodeqsis 2108-e muxliT, Tvisebrivad, dasturde-

ba amgvari regulireba; 1-li punqtiT mocemuli wesis Sesabamisd, Tuki 

dasaqmebuli zeganakveTurad muSaobs, mas unda aunazRaurdes amgvari 

samuSao gazrdili odenobiT imasTan SedarebiT, rasac igi Cveulebrivi 

samuSao droSi SesrulebiT iRebs. damatebiT amisa, me-3 punqtis mixed-

viT, Ramis zeganakveTuri samuSaos kanonier SesrulebasTan dakavSireb-

uli SezRudvebis gaTvaliswinebiT, xangrZlivoba da gazrdili anazRau-

reba dgindeba kanoniT an e.w. norme corporative-iT, rasac dRes koleqtiur 

xelSekrulebebs vuwodebT.

1955 wlis 30 oqtombris №1079 kanoniT italielma kanonmdebelma 

danerga ufro mkacris wesi industriuli seqtorisaTvis me-52 muxlis 

damatebiT 1923 wlis gankargulebaSi axali dasaqmebulebis miRebis wax-

alisebis mizniT. amgvari debuleba, faqtobrivad, krZalavda zeganakve-

Tur samuSaos industriul seqtorSi, garda gansazRvruli SemTxvevebi-

sa, roca saxeze iyo gansakuTrebuli teqnikuri da sawarmo aucilebloba, 

romelTan gamklavebac axali muSakebis daqiravebiT ver moxerxdeboda; 

aseTive garemoebebi iyo forsmaJoruli situacia an SemTxveva, rodesac 

Cveulebriv samuSao periodSi muSaobis dasruleba safrTxes Seuqmnida 

an daazianebda adamianebsa Tu warmoebis process.

garada amisa, debulebiT SemoRebul iqna damsaqmeblis valdebule-

ba, ecnobebina Sromis inspeqtoratisaTvis zeganakveTuri samuSaos Se-

moRebis Taobaze dawyebidan 24 saaTis ganmavlobaSi im mizeze miTiTebiT, 

ramac damatebiTi samuSoa saaTebis saWiroeba ganapiroba; damsaqmeblis 

amgvari Setyobinebis mere Sromis inspeqtorati aanalizebs mizezebs da 

SeuZlia, gasces brZaneba zeganakveTuri samuSaos Sesrulebis Sewyvetis, 

SeCerebis an saaTebis SezRudvis Taobaze.1

idustriul seqtorSi zeganakveTuri samuSaos zogadi akrZalva gau-

qmda 1998 wlis 29 seqtembris №335 brZanebiT, romelic Semdgom 1998 
wlis 27 noembris №409 kanonad transformirda, romliTac, Tavis mxriv, 

mniSvnelovnad SeizRuda Sromis saministros inspeqciis samsaxuris ma-

kontrolebeli Zalaufleba me-52 muxlis Tavdapirvel versiasTan Se-

darebiT. kerZod, aRniSnuli kanoniT, sawarmoo seqtors rCeboda val-

debuleba, zeganakveTuri samuSaos dawyebidan 24 saaTis ganmavlobaSi 

Seetyobinebina amis Taobaze Sromis zedamxedveli samsaxurisTvis, ma-

gram mxolod maSin, roca zeganakveTuri samuSao SeiZleboda 45 saaTze 

meti yofiliyo kviraSi.2

1 P. Ichino, L’orario di lavoro e i riposi, in Commentario al Codice Civile. Commentario, (Sche-
lisnger ed.), (Milan, 1987), at 10.
2 S. Bellomo, Orario e riposo, in G. Amoroso, V. Di Cerbo, A. Maresca, Diritto del Lavoro, La Costi-
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№66/2003 sakanonmdeblo gankargulebis 1-li muxlis me-2 punqtis 

g) qvepuntis mixedviT, zeganakveTuri samuSao ganimarteba me-3 muxliT 

gansazRvruli, normaluri samuSao drois zeviT Sesrulebul samuSaod 

da wesrigdeba me-5 muxliT. radganac miTiTeba me-3 muxlzea mTliano-

baSi, romliTac dgindeba samuSao 40 saaTi kviraSi an ufro mcire ode-

noba, rac es koleqtiuri xelSekrulebiTaa gansazRvruli; zeganakveTu-

rad unda CaiTvalos 40 saaTze meti samuSao periodi (e.w. straordinario 
legale, saxeldobr, gankargulebiT gansazRvruli zeganakveTuroi dro) 

an potenciurad mcire zRvari, rasac adgens koleqtiuri xelSekruleba 

(e.w. straordinario contrattuale), koleqtiuri xelSekrulebiT dadgenili zega-

nakveTuri dro.3

qarTuli mowesrigebiT, zemoaRniSnuli modelisagan gansxvave-

biT, zeganakveTuri dro warmodgenilia kviris ganmavlobaSi zrdas-

ruli dasaqmebulebisaTvis 40 saaTze meti, 16-18 wlis arasrulwlovani 

dasaqmebulisaTvis 36 saaTze meti da 14-16 wlis arasrulwlovnisaTvis 

24 saaTze meti drois saxiT.

me-54 muxlis 1-li punqtiT4 ganisazRvreba ZiriTadi principi, rom-

tuzione, il Codice civile e le leggi speciali,Vol. I, (2013), at 921.
3 miTiTebiT me-14 muxlis komentarze, aRniSvnis Rirsia is, rom gansxvavebuli 

datvirTvis periodebiT organizebuli samuSaos SemTxvevebSi, dasaqmebulis mier 

40 saaTze meti droiT muSaoba ar aris zeganakveTuri samuSao. faqtobrivad, am 

SemTxvevebSi, rasac aqvs mniSvneloba, isaa, rom gadaWarbebul ar iqnes saSualo 

40-saaTiani zRvari, Sesabamisad, samuSao, romelic sruldeba me-40 saaTis mere, 

aRar CaiTvleba zeganakveTurad. nebismier SemTxvevaSi, saSualo xangrZlivoba 7 
dRis ganmavlobaSi ar und aRematebodes 48 saaTs, zeganakveTuri samuSao drois 

CaTvliT. 
4 №66/2003 gankargulebis me-5 muxlis mixedviT,

1. zeganakveTuri samuSaos gamoyeneba SezRudulia.

2. me-4 muxlis moTxovnaTa gaTvaliswinebiT, koleqtiuri SeTanxmebebiT regu-

lirdeba dakavSirebuli zeganakveTuri samuSaos Sesruleba.

3. koleqtiur SeTanxmebebSi gamosayenebli wesebis ararsebobis SemTxvevaSi, zega-

nakveTuri samuSao daiSveba mxolod damsaqmebelsa da dasaqmebuls Soris winas-

wari SeTanxmebiT ara umetes 250 saaTisa wliurad. 

4. Tuki koleqtiur SeTanxmebebSi sxva ram ar aris gaTvaliswinebuli, zeganakve-

Turi samuSao daiSveba Semdeg SemTxvevebSi: 

a) warmoebisa da teqnologiuri gansakuTrebuli aucileblobisas, rodesac Seu-

Zlebelia moTxovnis Sevseba axali dasaqmebulis daqiravebiT;

b) forsmaJorul an iseT SemTxvevebSi, rodesac zeganakveTuri samuSo aucilebe-

lia mZime, pirTa an sawarmoo procesisaTvis safrTxis Tavidan asacileblad;

g) gansakuTrebul SemTxvevebSi, rogoricaa warmoebasTan dakavSirebuli gamofene-

bi da bazrobebi iseve, rogorc prototipTa, modelTa da sxva msgavsi produqtis 

SeqmnasTan dakavSirebuli RonisZieba, rac, Tavis mxriv, winaswar unda ecnobos 

im Sesabamis Tanamdebobis pirebs, romlebic gansazRvrulia 1990 wlis 7 agvistos 

№241 kanonis me-19 muxliT, romelmac cvlileba ganicada 1993 wlis 24 dekembris 

№537 kanonis me-2 muxliT iseve, rogorc gonivruli winaswari Setyobinebis vadis 
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lis mixedviTac,  zeganakveTuri samuSaos gamoyeneba SezRudul unda 

iqnes, xolo Semdegi punqti iZleva amis ganxorcielebis instruments.

aseTi instrumentebi mocemuli unda iyos koleqtiur xelSekrule-

bebSi, romlebic avsebs sakanonmdeblo SezRudvebs5: me-2 punqtiT, faq-

tobrivad, wesdeba is, rom zeganakveTuri samuSao dasaSvebia, Tu amaze 

individualuri SromiTi xelSekrulebis mxareebi Tanxmdenian6 da Tuki 

igi ar aWarbebs 250 saaTs weliwadSi. garda amisa, imave muxliT dginde-

ba, rom es mowesrigeba ZalaSia koleqtiuri xelSekrulebis ararsebobis 

SemTxvevaSi. amdenad, koleqtiuri xelSekrulebebiTac (amJamad ukve ko-

rporaciuli xelSekrulebebiTac) SeiZleba mowesrigdes zeganakveTuri 

samuSaos gamoyeneba da Tavisuflad dadgindes misi SezRudvis yvelaze 

misaRebi meTodebi.7

Cveulebriv, amgvari meTodebi ukavSirdeba im specifikuri mizezebis 

indentifikacias, romlebic legitimurad SeiZleba daedos safuZvlad 

zeganakveTuri samuSaosadmi mimarTvas da im procedurul valdebule-

bebis gansazRvras, romlebic unda Sesruledes dasaqmebulTa warmo-

madgenlobiTi organoebis mimarT (rogoricaa prevenciuli an saboloo 

Setyobineba, erToblivi Semowmeba), zeganakveTuri samuSaos Sesrulebis 

saSualebebis gansazRvras iseve, rogorc erTi konkretuli dasaqmebu-

lisaTvis yovelwiliuri saaTebis maqsimalur odenobis dadgenas; aRsan-

iSnavia, rom daSvebulia8 yovelwliurma zeganakveTurma samuSao saaTebis 

odenobam gadaaWarbos kanoniT dadgenil 250 saaTs, es dadasturebulia 

dacviT dasaqmebulTa warmomadgenlebs. 

5. zeganakveTuri samuSo dro iangariSeba calke da anazRaurdeba gazrdili ode-

nobiT koleqtiuri SeTanxmebebis Sesabamisad. miuxedavad amisa, koleqtiuri Se-

TanxmebebiT SesaZloa, dasaqmebulebs mieceT arCevani dasvenebis drosa da gaz-

rdil anazRaurebas Soris.
5 S. Bellomo, me-2 sq.,  923.
6 amis sapirispirod, saqarTvelos Sromis kodeqsis Sesabamisi muxlis mixedviT na-

Telia, rom zeganakveTuri samuSaos Sesrulebaze mxolod orsulobis, dedobis 

(Tumca mxolod axlad namSobiarebi), SezRuduli SesaZleblobisa da arasrulw-

lovanebis niSniT gamorCeuli dasaqmebulebis Tanxmobaa saWoro.
7 am sakiTxze italiuri mowesrigebis sapirispirod, qarTuli debulebebiT wesdeba 
dasaqmebulis valdebuleba, imuSaos zeganakveTurad, Tuki es aucilebelia stiqi-

uri ubedurebebis Tavidan acilebis da/an Sedegebis likvidaciisaTvis; am dros, 
dasaqmebuli ar aris uflebamosili, moiTxovos gazrdili anazRaureba; samuSaos 
Sesrulebis valdebuleba arsebobs sawaarmoo avariis Tavidan acilebis da/an Sede-

gebis likvidaciis auclieblobis SemTxvevaSi adekvaturi kompensaciis sanacvlod.
8 R. Del Punta, La riforma dell’orario di lavoro, DPL, (2003), n. 22, insert; V. S. Leccese, La nuova 
disciplina dell’orario di lavoro (d. lgs. n. 66/2003), in P. Curzio (ed.), Lavoro e diritti dopo il decreto 
legislativo 276/2003, (Bari, 2004), at 209 ff.; A. Allamprese, Il lavoro straordinario dalle politiche di 
divieto al `realismo sociale~, in F. Carinci (ed.), L’orario di lavoro, legge e contrattazione collettiva, 
(Milan, 2001), at 230 ff.
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2005 wlis samimistros cirkulariTac.

unda ganvmartoT, rom koleqtiuri xelSekrulebebiT mocemuli 

mowesrigebiT, zeganakveTuri samuSaos Sesruleba mxolod maSinaa daS-

vebuli, roca amaze Tanaxmaa damsaqmebelica da dasaqmebulic (amasTan 

dakavSirebiT, dadasturebulia9, rom damsaqmebels winaswar, yvela Sem-

TxvevisaTvis SeuZlia dasaqmebulis amgvari Tanxmobis mopoveba); am dros, 

rodesac zeganakveTuri samuSao mowesrigebulia Sesabamisi koleqtiuri 

xelSekrulebiT, es ukanaskneli SeiZleba, avldebulebdes dasaqmebuls 

Seasrulos damsaqmebis moTxovna [zeganakveTuri samuSaos Sesrulebaze].

miuxedavad aRniSnulisa, am valdebulebis legitimuroba damokide-

bulia imasze, rom damsaqmeblis moTxovna ar aWarbebdes raodenobriv 

limits (wliur maqsimalur saaTebis raodenobas), romelic dadgenilia 

koleqtiuri xelSekrulebebiT da saxeze iyos is sawarmoo aucilebloba, 

romelsac efuZneba zeganakveTuri samuSaos gamoyeneba, Tuki es aucile-

bloba identificirebulia koleqtiur xelSekrulebebSi.10

Sedegad, dasaqmebulis uari zeganakveTuri samuSaos Sesrulebaze 

kanonieria im SemTxvevaSi, roca aseTi samuSaos raodenobrivi, koleq-

tiuri xelSekrulebebiT gansazRvruli limiti gadaWarbebulia. sapir-

ispirod amisa, Tuki zeganakveTuri samuSao akmayofilebs koleqtiuri 

xelSekrulebiT gaTvaliswinebul moTxovnebs, dasaqmebuls kanonierad 

SeuZlia, uari Tqvas aseTi samuSaos Sesrulebaze, Tuki gaaCnia gama-

marTlebeli mizezebi, rogoricaa imgvari anomaluri garemoebebis ar-

seboba, romelic abrkolebs koleqtiuri xelSekrulebiT gansazRvruli 

dasaqmebulis valdebulebis Sesrulebas. gamamarTlebeli mizezebis ar 

arsebobisas, dasaqmebulis uari zeganakveTuri samuSaos Sesrulebaze 

iwvevs disciplinuri zomebis gamoyenebas.

ufro metic, me-5 muxlis me-3 punqtiT dgindeba, rom zeganakveTuri 

samuSao, miuxedavad drois raodenobrivi limitisa, daiSveba Tuki:

a) saxezea gamonaklisi SemTxveva, romelic ukavSirdeba teqnikur[/

teqnologiur] da warmoebasTan dakavSirebul moTxovnebs, romelTa da-

kmayofileba SeuZlebelia axali dasaqmebulis daqiravebiT;

b) saxezea forsmaJoruli an iseTi SemTxveva, rodesac zeganakveTuri 

samuSaoTi SesaZloa Tavidan iqnes acilebuli mZime da myisieri, kerZod, 

adamianTa an warmoebisaTvis zianis miyenebis safrTxe;

9 V. Ferrante, Sub artt. 5 e 6, in M. Napoli (ed), L’orario di lavoro tra ordinamento interno e disciplina 
comunitaria, Commentario, (2004), at 1315 ff.
10 sasamarTlo gadawyvetilebebiTac, tradiciulad, aRiarebulia, rom dasaqmebu-

lis valdebuleba zeganakveTuri samuSaos Sesrulebaze SeiZleba dadgenil iqnes 
koleqtiuri xelSekrulebebiT. amasTan dakavSirebiT ix. Cass. 5.08.2003, n. 11821; Cass. 
19.02.1992, n. 2073; Cass. 23.03. 1989, n. 1484.
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g) gansakuTrebuli xasiaTis RonisZiebebi, rogoricaa gamofenebi da 

festivalebi, romlebic warmoebis process ukavSirdeba iseve, rogorc 

prototipebis, modelebisa da sxva msgavsi produqtebis Seqmna, rac wi-

naswar unda iqnes Setyobinebuli Sesabamisi ofisisaTvis.

aRiarebuli interpretaciiT, zemoaRniSnuli garemoebebis arsebo-

bisas da koleqtiuri xelSekrulebebiT gaTvaliswinebuli moTxovnebis 

dacvis pirobebSi, dasaqmebulebs SeiZleba moeTxovoT zeganakveTuri 

muSaoba rogorc kanoniTa da koleqtiuri xelSekrulebiT gaTval-

iswinebuli raodenobrivi limitis zemoT, ise miuxedavad individual-

uri Tanxmobis arsebobisa; es gaTvaliswinebulia saministros №8/2005 
cirkulariT.11

im SemTxvevaSi, roca zeganakveTuri samuSaos SesrulebiT irRveva ka-

noniT an koleqtiuri xelSekrulebiT dadgenili moTxovnebi, romelze-

dac uTiTebs me-5 muxlis me-3 punqti an, roca darRveulia koleqtiuri 

xelSekrulebebiT gaTvaliswinebuli mopyrobis wesebi, amoqmeddeba ad-

ministraciuli saxdelebi, romlebic mocemulia me-18 muxlis me-6 pun-

qtiT: kerZod, sanqcia meryeobs 25-dan 154 evromde da igi izrdeba minim-

aluri 154-dan maqsimalur 1032 evromde, Tuki darRvevaSi monawileobs 

5-ze meti dasaqmebuli an moqmedeba grZeldeba 50 kalendarul dReze 

meti xniT weliwadSi. 

me-5 muxlis bolo punqti Sedgeba ori debulebisagan, romlebic 

asaxavs qarTul Sesatyvis normaSi mocemul SemTxvevebs, romlebic ze-

ganakveTuri samuSaos anazRaurebas ukavSirdeba: zeganakveTuri dro, 

Cveulebrivisagan gansxvavebiT, ganixileba gancalkevebiT da anazRaur-

deba gazrdili odenobiT, rasac gansazRvravs koleqtiuri SeTanxme-

bebi, romlebic aseve SeiZleba iTvaliswinebdes dasaqmebulis uflebas, 

isargeblos sakompensacio dasvenebis uflebiT damatebiT an gazrdili 

anazRaurebis sanacvlod. aqedan gamomdinare, kanonmdebeli zeganakve-

Turi samuSaos ekonomikuri aspeqtis daregulirebas andobs koleqtiur 

SeTanxmebebs yovelgvari SezRudvisa da damatebiT gasaTvaliswinebeli 

kriteriumis dawesebis gareSe. Sedegad, Teoriis mixedviT, koleqtiuri 

xelSekrulebebis ararsebobisas, gazrdili anazRaurebis odenobis dad-

gena bundovani rCeba.

zeganakveTur samuSaosTan dakavSirebuli sakiTxi, Tumca iribad, 

magram ganxilul iqna italiis sakonstitucio sasamarTlos mier or 

gadawyvetilebaSi. pirvel maTganSi (Corte cost. 17.06.1999, n.242) sasamarT-

lom daadastura zeganakveTuri samuSao drois ufro mZime xasiaTi, vi-

dre Cveulebrivisa. miuxedavad amisa, meore gadawyvetilebaSi (Corte Cost. 
22.11.2002, n. 470) sasamarTlom daakonkreta, rom principi, romliTac zega-

11 S. Bellomo, me-2 sq., 925.
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nakveTuri samuSao Cveulebrivisgan gazrdili saaTobrivi tarifiT anaz-

Raureba ufro aRwerilobiTia, preskrifciuli. amdenad, sasamarTlom 

gaakeTa ra miTiTeba Tavis adrindel gadawyvetilebaze, romlis mixedvi-

Tac, radganac italiis konstituciis 36-e muxli anazRaurebis arc ode-

nobasa da arc Semadgenlobas ar iTvaliswinebs, im elementebis dadgena, 

romlebic, urTierTzegavlenis meSveobiT gansazRvravs dasaqmebulTa 

mimarT mopyrobas mTlianobaSi ekonomikuri TvalsazrisiT, koleqtiuri 

xelSekrulebebis farglebSi unda ganxorcieldes da mosamarTlem mx-

olod amgvari mopyrobis Sesabamisoba unda gansazRvros sakonstitucio 

debulebebis moTxovnebTan (Corte Cost., 28.04.1994, n. 164).
rogorc zemoT aRiniSna, me-5 muxlis me-4 punqtis meore nawiliT, 

SemoRebul iqna zogadi debuleba zeganakveTuri samuSaos specifi-

kuri saxisaTvis, rogorc fuladi konpensaciis alternativa, riTac, 

Tvisebrivad, igi samarTlebriv institutad iqca; es debuleba pirda-

pir aRiarebs koleqtiuri xelSekrulebis farglebSi arsebuli ufle-

bamosilebis sferod zeganakveTuri drois (da an Sesabamisi gazrdili 

anazRaurebis) „sakompensacio dasvenebad“ konvertacias, saxeldobr ki, 

anazRaurebad Svebulebad, romlis xangrZlivoba unda esadagebodes gaz-

rdili anazRaurebis dagrovil odenobas, rac gamoiTvleba Cveulebrivi 

samuSao saaTebis anazRaurebadi tarifis safuZvelze. 

am instituts sayovelTaod banca delle ore-s [drois banks] uwodeben; 

saxeldobr, samuSaod drois angariSi Sedgeba individualurad namuSe-

vari samuSao saaTebisagan Cveulebriv samuSao saaTebis miRma, romlis 

odenoba ganisazRvreba koleqtiuri xelSekrulebebiT. wlis ganmavloba-

Si dasaqmebuli qmnis am angariSs, raTa Semdgom isargeblos sakompen-

sacio dasvenebis periodebiT koleqtiuri xelSekrulebebiT dadgenili 

procedurebis Sesabamisad. garda amisa, koleqtiuri xelSekrulebebiT 

SeiZleba dadgindes, rom dasaqmebulma survilis SemTxvevaSi SeZlos 

moiTxovos deponirebuli saaTebis „monetizacia“.

tradiciulad, me-5 muxlis me-2, me-3 da me-4 punqtebiT, koleqtiuri 

xelSekrulebebis farglebSi, ganisazRvreba: (1) debulebebi, romlebic, 

sxvadasxva seqtoris mixedviT, gansxvavebulia da adgens kompensire-

bul dasvenebis droSi konvertirebadi saaTebis odenobasa da maTi dag-

rovebis wesebs; (2) dasaqmebulTa SesaZlebloba, airCion gazrdili anaz-

Raureba an isrgeblon sakompensacio dasvenebis periodiT; (3) aRniSnuli 

dasvenebis periodebiT sargeblobis vadebi da procedurebi. kerZod, 

bolo or punqts aqvs gansakuTrebuli mniSvneloba, radgan isini xels 

uwyobs ara marto SromiTi danaxarjebis dazogvas sawarmoebis mier, 

aramed banca delle ore-s samarTlebrivi instituti, aseve SeiZleba xels 

aZlevdes dasaqmebulebs imaSi, rom igi exmarebodes maT daikmayofilon 
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individualuri, Cveulebrivi an saganmanaTleblo moTxovnebi, romlebic 

sxva SemTxvevaSi ver dakmayofildeboda tradiciuli gazrdili anazRau-

rebis ualternativod gamoyenebisas.12

bolos, aRniSvnis Rirsia koleqtiuri xelSekrulebebis is debule-

bebi, romlebic dakavSirebulia zeganakveTuri samuSao drois dakargv-

asTan, saxeldobr, yovelTviuri fiqsirebuli saxelfaso danamatis 

gadaxdis formiT faqtobrivad namuSavari drois miuxedavad. miuxeda-

vad imisa, rom sasamarTlo gadawyvetilebebiT mxardaWerilia amgvari 

debulebebis kanoniereba, Tuki dasaqmebuli demonstrirebas ukeTebs 

realurad met namuSevar saaTebs, erTxmadaa aRiarebuli, rom es mas 

uflebamosils xdis, moiTxovos ufro maRali anazRaureba fiqsirebul 

gadasaxdel TanxasTan SedarebiT namuSevari saaTebis gaTvaliswibiT.13

qristina punioli

advokati Sromis samarTalSi _ 

milanis bikokas universitetis

doqtori

12 iqve, 929.
13 ix. gadawyvetilebebi Cass. 12.11.2008, n. 27027; Cass. 26.05.2000, n. 6902; Cass. 4.04.1990, 
n. 2775. doqtrinis TvalsazrisiT, ix. P. Ichino, 1-li sq., 135.
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muxli 18. RamiT muSaobis SezRudva

akrZalulia Ramis samuSaoze (22 saaTidan 6 saaTamde) arasrul-

wlovnis, orsuli, axalnamSobiarebi an meZuZuri qalis dasaqmeba, xolo 

3 wlamde asakis bavSvis momvlelis an SezRuduli SesaZleblobis mqone 

piris dasaqmeba _ misi Tanxmobis gareSe. 

komentari

93/104/EC evropuli direqtiva „Ramis periods“ ganmartavs, rogorc 

„erovnuli kanonmdeblobiT gansazRvrul nebismier, aranakleb 7-saaTian 

drois monakveTs, romelmac, yvela SemTxvevaSi, unda moicvas periodi 

SuaRamidan dilis 5 sT-mde.“ metic, direqtivis me-2 muxliT zustdeba, 

rom termini „Ramis momuSave“ unda gulisxmobdes nebismier momuSaves, 

romelic misi dRiuri samuSao droidan, sul cota, 3 saaTis ganmav-

lobaSi, Cveulebriv, muSaobs Ramis periodSi“ an „nebismieri momuSave, 

romelic, savaraudod, Ramis periodis ganmavlobaSi muSaobaSi atarebs 

misi wliuri samuSao drois garkveul nawils, rogorc amas gansazRvravs 

wevri saxelmwifo arCevanis Sesabamisad, industriis (sferos) ori mxaris 

konsultaciebis safuZvelze SemuSavebuli kanonmdebloba, koleqtiuri 

SeTanxmeba an industriis ori mxaris mier erovnul an regionul doneze 

gaformebuli SeTanxmeba.“

didi xnis ganmavlobaSi, Tu zemoaRniSnul specialur regulacias ar 

miviRebT mxedvelobaSi, [italiis] samoqalaqo kodeqsis 2108-e muxli iyo 

italiuri samarTlebrivi sistemis erTaderTi norma, romelic RamiT 

muSaobis sakiTxs aregulirebda da adgenda, rom Ramis samuSao, romelic 

ar aris cvlaSi Cveulebrivi muSaobis nawili, kompensirebul unda iqnes 

dRis samuSaos anazRaurebasTan SedarebiT gazrdili anazRaurebiT. dam-

atebiT, imave muxli uTiTebda specialur kanonmdeblobaze, saxeldobr, 

koleqtiur SeTanxmebebze, Ramis samuSaos SezRudvebis, misi xangrZli-

vobisa da gazrdili anazRaurebis gansazRvris nawilSi.

amgvarad, sakmaod didi xnis ganmavlobaSi koleqtiuri SeTanxmebebi 

warmoadgendnen Ramis samuSaos mowesrigebis pirvelad wyaros. 

1999 wlamde kanonmdeblobis sxvadasxva calkeuli Canaweri iZleoda 

Ramis periodis gansxvavebul ganmartebas; TiToeuli maTgani specifi-

kur SezRudvebs awesebda im momuSaveebTan mimarTebiT, romlebic miiC-

neodnen gansakuTrebuli dacvis Rirsad.

zemoaRniSnul momuSaveebs Soris, pirvel rigSi, msgavsad gansax-

ilveli qarTuli debulebisa, gamoiyofa arasrulwlovanTa kategoria: 

1967 wlis 17 oqtombris №977 kanonis me-15 da me-17 muxlebiT, zoga-

dad, aikrZala Ramis samuSaoze 18 wlamde pirebis dasaqmeba. es normebi 
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mogvianebiT Seicvala 1999 wlis 4 agvistos №345 sakanonmdeblo gank-

argulebis me-10 muxliT. aRniSnuli kanoni miRebul iqna „axalgazrda 

pirebis samuSaoze dacvis Sesaxeb“ 1994 wlis 22 ivnisis 94/33/EC evropuli 

direqtivis dasanergad. kerZod, dadgenilebis me-15 muxliT ganimarteba, 

rom zemoaRniSnuli akrZalvis gamoyenebis miznisaTvis „Ramis periodi“ 

unda ganisazRvros minimum 12 saaTis uwyvet Tanmimdevrobad, romelmac 

unda moicvas momdevno Ramis 10 sT-dan dilis 6 sT-mde an Ramis 11 sT-

dan dilis 7 sT-mde dro.

gankargulebis me-17 muxlis Tanaxmad, zemoaRniSnuli akrZalvidan 

mxolod ori gamonaklisi arsebobs: pirveli gamonaklisi exeba SemTxve-

vas, rodesac arasrulwlovani eweva kulturuli, saxelovnebo, spor-

tuli, gasarTobi xasiaTis SromiT aqtivobas, an aqtivobas, romelic, 

zogadad, miekuTvneba gasarTob industrias da romelic winaswar unda 

iyos nebadarTuli provinciis Sromis direqtoratis mier. am SemTxveveb-

Sic samuSaos Sesruleba ar unda gadascdes SuaRames da daculi unda 

iyos minimum 11 sT-iani dasvenebis drois moTxovna. 

meore gamonaklisi exeba arasrulwlovnebs 16 wlidan, romlebic 

gamonaklisis saxiT arian dasaqmebuli forsmaJoruli situaciis gamo, 

gadaudebeli samuSaos Sesasruleblad, srulwlovani dasaqmebulebis 

aryofnisas. am SemTxvevaSi damsaqmebeli valdebulia, momavali 3 kviris 

ganmavlobaSi misces dasaqmebulebs sakompensacio Sesabamisi raodenobis 

dasvenebis saaTebi, agreTve, Seatyobinos provinciis, amJamad _ terito-

riul Sromis direqtorats im mizezebis Sesaxeb, ramac gamoiwvia msgavsi 

aqtivobis ganxorcieleba, masSi CarTuli dasaqmebulebis saxelebi da 

muSaobis saaTebi.1

metic, sakmaod adre, italielma kanonmdebelma SemoiRo SezRudvebi 

qali dasaqmebulebis mier Ramis samuSaos Sesrulebaze. 

kerZod, 1977 wlis 9 dekembris №903 gankargulebis me-5 muxli Ramis 

22 sT-dan dilis 6 sT-mde samuSaos Sesrulebas ukrZalavda manufaqtu-

rul industriaSi dasaqmebul mdedrobiT muSaxels, garda menejeruli 

Tanamdebobis mqone an samedicino momsaxurebis ganmaxorcielebeli md-

edrobiTi momuSaveebisa. msgavsi akrZalva exeboda qalebs, romlebmac 

Svili gaaCines, Svilis 7 Tvis asaks miRwevamde maSin, rodesac koleq-

tiur SeTanxmebebs, korporaciul koleqtiur SeTanxmebebsac ki SeeZlo 

akrZalvis moxsna sxva qali dasaqmebulebisaTvis.2

msgavsi mowesrigeba Seesabameboda Sromis saerTaSoriso organizaci-

is (Sso) №89/1948 konvencias, romlis ratificirebac italiam moaxdina 

1 ix., agreTve, me-14 muxlis komentari. 
2 ix. F. Mariosa, Tutela della donna e rapporti di lavoro, in G. Amoroso, V. Di Cerbo, A. Maresca, 
Diritto del Lavoro, La Costituzione, il Codice civile e le leggi speciali,Vol. I, (2013), at 1971.
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1952 wlis 2 agvistos №1305 kanoniT, romelmac daawesa Ramis samuSaoze 

_ Ramis 10-dan dilis 7 sT-mde  qalebis dasaqmebis ugamonakliso akrZal-

va, miuxedavad maTi dasaqmebis adgilisa. 

miuxedavad zemoaRniSnulisa, 1976 wlis 9 Tebervlis 76/207/EC ev-

ropuli direqtiva adgenda, rom Ramis samuSaoze qalebis dasaqmebis 

akrZalva ewinaaRmdegeboda qalebisa da mamakacebisadmi Tanaswori mopy-

robis princips da qmnida qali dasaqmebulebis diskriminaciis formas. 

amgvarad, aSkaraa, rom aRniSnuli direqtivis mixedviT, italieli kanon-

mdeblis mier SemuSavebuli regulacia winaaRmdegobaSi modioda evro-

pul miTiTebebTan. 

imave tendenciiT, safrangeTis Sromis kodeqsis L213-1 muxliT Se-

moRebul iqna zemoaRniSnuli italiuri normebis analogiuri regu-

laciebi. am mimarTulebiT, evropuli direqtivis mier SemuSavebuli 

midgomis gaTvaliswinebiT, pirvelad, Stoeckel-is saqmeSi3, Semdeg sxva 

gadawyvetilebebiT4 evropulma sasamarTlom daadgina, rom qalebisaTvis 

Ramis samuSaos akrZalva ewinaaRmdegeboda 76/207/EC direqtiviT gansaz-

Rvrul qalebisa da mamakacebis Tanasworobis princips. 

1997 wlis dekembris gadawyvetilebiT, evropulma sasamarTlom 

pirdapir dasaja italia zemoaRniSnuli 1976 wlis direqtivis princi-

pebis kanonmdeblobaSi ausaxvelobisaTvis, rogorc Sedegi im faqtisa, 

rom italiam, Sso-s 1948 wlis №89 konvenciis ratificirebis Semdeg, 

aSkarad ver Seasrula evropuli gaerTianebis valdebulebebi. 

mogvianebiT, samuSao drois organizebis zogierTi aspeqtis Sesaxeb 

1993 wlis 23 noembris 93/104/EC direqtivis miRebis Semdeg, sakiTxi axle-

burad daregulirda 1999 wlis 5 Tebervlis №25 kanoniT me-17 muxlis 

1-l punqtSi, ramac Secvala №903/1977 kanonis me-5 muxli da romelic, 

mogvianebiT, Setanil iqna 2001 wlis 26 martis №151 gankargulebaSi, 

sadac aisaxa igi axal, konsolidirebul kanonSi dedobisa da mamobis 

dacvisa da Tanadgomis Sesaxeb. 

dasaxelebulma normam, romelic STagonebuli iyo Tanaswori mopy-

robis principiT, saojaxo meurneobaSi qalis rolTan dakavSirebul 

SezRudvebTan erTad, rogorc amas italiis konstituciis 37-e muxli 

adgens, daaviwrova qalisaTvis Ramis samuSaos  absoluturi akrZalva 

orsuli qalebisa (orsulobis dadasturebis dRidan) da 1 wlamde asakis 

Svilis dedebisaTvis akrZalvamde, miuxedavad maTi dasaqmebis adgilisa.5

3 1989 wlis №345 saqme, gadawyvetileba 25.07.1991.
4 1993 wlis 2 agvistos gadawyvetileba, saqme n.158/1991; 1994 wlis 3 Tebervlis 
gadawyvetileba, saqme n.13/1993; 1994 wlis 5 maisis gadawyvetileba, saqme n.421/1992.
5 maSin, rodesac saqarTvelos Sromis kodeqsi ar iTvaliswinebs absolutur akrZal-

vas; amgvarad, dasaqmebulTa jgufebs, romlebsac exeba CvenTvis saintereso muxli, 
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53-e muxlis me-2 punqtiT ganisazRvra sami SemTxveva, rodesac Ramis 

samuSaos Sesruleba damokidebulia dasaqmebulis Tanxmobaze: dasaqmeb-

uli dedebisaTvis manam, sanam maT Svils Seusruldeba 3 weli, an alter-

natiulad, mamebisaTvis, romlebic cxovroben maTTan (amgvari daSvebiT, 

kanoni samarTlebriv datvirTvas aniWebs, agreTve, ojaxs kanonis gage-

biT da ara mxolod bunebriv ojaxs); mSoblisaTvis, romelic marto zr-

dis bavSvs manam, sanam bavSvs 12 weli Seusruldeba; aseve qali an mamakaci 

dasaqmebulisaTvis, romelsac sarCenad hyavs piri mkacrad gamoxatuli 

unarSezRudulobiT, rogorc amas gansazRvravs №104/1992 kanoni.

zemoaRniSnuli normebi aisaxa da axleburad Camoyalibda №66/2003 
gankargulebis me-11 muxlis me-2 punqtSi.6

№66/2003 gankargulebis pirveli muxlis me-2 punqtis e) qvepunqti 

Seicavs „Ramis periodisa“ da „Ramis momuSavis“ definiciebs, romlebic 

gadmotanilia 93/104/EC evropuli direqtividan: pirveli maTgani niSnavs 

aranakleb 7-saaTian drois monakveTs, romelmac yvela SemTxvevaSi, unda 

moicvas SuaRamidan dilis 5 sT-mde periodi7, da romlis zusti defini-

cia, specifikuri regulaciebis ararsebobis SemTxvevaSi, gansazRvradia 

im samarTlebrivi wyaroebiT, romlebic awesrigebs SromiTsamarTlebriv 

urTierTobas, pirvel rigSi _ koleqtiuri SeTanxmebebiT.8

Ramis samuSaos definicia mWidro kavSirSia „Rame momuSavis“ cnebas-

Tan, romelic SeiZleba niSnavdes nebismier momuSaves, vinc Cveulebrivi 

samuSao drois ganmavlobaSi, sul mcire, 3 sT-s muSaobs „Ramis peri-

odSi“, an nebismieri sxva momuSave, romelic ar jdeba wina jgufSi da 

Tavisi samuSaos nawils asrulebs Ramis periodSi, romlis xangrZlivo-

ba da ganrigi unda ganisazRvros koleqtiuri SeTanxmebebiT. aseTi Se-

Tanxmebebis ararsebobis SemTxvevaSi, Rame momuSaved miiCneva nebismieri 

mainc SeuZliaT Ramis samuSaos Sesruleba, pirdapiri Tanxmobis SemTxvevaSi.
6 №66/2003 gankargulebis me-11 muxlSi (Ramis samuSaos SezRudvebi) naxsenebia, rom:
1. Ramis samuSaosadmi Sesabamisoba SeiZleba Sefasdes sazogadoebrivi jandacvis sa-
SualebebiT; 
2. koleqtiuri SeTanxmebebi awesebs moTxovnebs, romlebic dasaqmebulma unda daak-

mayofilos Ramis samuSaosagan gaTavisuflebis mizniT. miuxedavad amisa, akrZalu-

lia qali dasaqmebulis dakaveba SuaRamidan dilis 6 sT-mde periodSi fexmZimobis da-

dasturebis dRidan bavSvis 1 wlis asakis miRwevamde. damatebiT, sxva dasaqmebulebi, 
romlebic Tavisufldebian Ramis samuSaos Sesrulebis valdebulebisgan, arian: 
a) 3 wlamde bavSvis dedebi an, alternativis saxiT, ojaxSi mcxovrebi mamebi;
b) qali an mamakaci dasaqmebuli, romelic marto uvlis 12 wlamde asakis bavSvs;
g) qali an mamakaci dasaqmebuli, romelic arCens SezRuduli SesaZleblobis mqone 
pirs, rogorc amas adgens 1992 wlis 5 Tebervlis №104 kanoni da masSi ganxorciele-

buli momdevno cvlilebebi.  
7 maSin, rodesac CvenTvis saintereso qarTuli muxlis Tanaxmad, Ramis periodi 
moicavs dros saRamos 10:00 sT-dan dilis 6-00 sT-mde. 
8 S. Bellomo, Orario e riposo, in G. Amoroso, V. Di Cerbo, A. Maresca, me-2 sq., 951.
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piri, romelic SromiTi aqtivobidan sul mcire sam saaTs muSaobs Ramis 

periodSi, wlis ganmavlobaSi, sul mcire, 80 dRe.

zemoaRniSnuli SemTxvevebis gamoklebiT, Rame muSaoba daSvebulia da 

Rame SromiTi aqtivoba, romelic, Tavis mxriv, ganxorcielebuli iqneba, 

mxolod saWiroebidan gamomdinare, naklebi sixSiriT, vidre kanoniT Tu 

koleqtiuri SeTanxmebebiT dadgenili minimaluri droa, ar aris №66/2003 
gankargulebis regulirebis sagani, zemoaRniSnuli akrZalvebisa da me-11 
muxlis me-2 punqtiT gansazRvruli dasaqmebulis uaris uflebis garda. 

amgvarad, zemoaRniSnuli specialuri SemTxvevebis garda, damsaqmebuls 

ufleba aqvs, kanonierad mosTxovos dasaqmebuls Ramis periodSi muSaoba. 

rac Seexeba Ramis momuSaveTa damcav specialur RonisZiebebs, ital-

iis samarTlebriv sistemaSi zemoaRniSnuli gankargulebis me-11 muxlis 

pirveli punqti da me-14 da me-15 muxlebi qmnis sferos momwesrigebel 

normatiul bazas.

dasaxelebuli normebidan pirveli iTvaliswinebs, rom Ramis sa-

muSaosaTvis zogadi Sesabamisobis dadgenaze pasuxismgebelia italiis 

sazogadoebrivi jandacvis organoebi. kerZod, im dasaqmebulebis mimarT, 

romlebic SeiZleba Sefasdnen, rogorc Ramis momuSaveebi, me-14 muxlis 

pirveli punqti gansazRvravs damsaqmeblis valdebulebas, dauqvemde-

baros isini prevenciul da periodul samedicino Semowmebas, minimum 2 
weliwadSi erTxel. Semowmeba unda ganxorcieldes sazogadoebrivi jan-

dacvis organoebis an avtorizebuli eqimis mier, romelic janmrTelo-

bis zedamxedvelobazea pasuxismgebeli, im mizniT, rom acilebul iqnes 

ukuCvenebebi Ramis samuSaos Sesrulebisas. am valdebulebis Seusrule-

bloba iwvevs sisxlissamarTlebriv pasuxismgeblobas (3-dan 6 Tvemde Ta-

visuflebis aRkveTa an 1549-dan 4131 evromde jarimas, №66/2003 gankar-

gulebis me-181 muxlis me-2 punqtis Sesabamisad).

metic, RamiT muSaobisas, damsaqmebeli valdebulia, miiRos adekvatu-

ri damcavi zomebi, romlebic unda uTanabrdebodes dRis samuSaosaTvis 

gamoyenebul damcav RonisZiebebs, maT Soris, dasaqmebulebisa da prof-

kavSirebis gaerTianebebis winaswari gafrTxilebis gziTac; es damcavi 

RonisZiebebi Zlierdeba individualuri damcavi sistemebiT, romlebic 

unda moqmedebdes im Rame momuSaveTaTvis, romlebic dasaqmebulni arian 

gansakuTrebiT saxifaTo samuSaoze an ganicdian mniSvnelovan gonebriv 

Tu fizikur stress, ministris specialuri dekretiT gaTvaliswinebuli 

wesis Sesabamisad, Ramis samuSaos xangrZlivobasTan dakavSirebuli gan-

sakuTrebuli akrZalvebis mxedvelobaSi miRebiT.9

dabolos, me-15 muxliT dgindeba, rom im SemTxvevaSi, Tu dasaqme-

9 iqve, 953.
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buli eqvemdebareba periodul Semowmebebs (an, saWiroebis SemTxvevaSi, 

gansakuTrebul samedicino Semowmebas) da Semowmebis Sedegad miCneuli 

iqneba, rogorc Ramis samuSaos SesrulebisaTvis Seusabamo, dasaqmeb-

ulma unda datvirTos igi iseTi aqtivobiT, romelic uTanabrdeba mis 

mier dRis ganmavlobaSi Sesrulebul samuSaos, Tu es SesaZlebelia. Tu 

SeuZlebelia sxva da ekvivalenturi samuSaos dakisreba, koleqtiuri 

SeTanxmebebi unda iTvaliswinebdes gansxvavebul Sedegebs (magaliTad, 

Ramis samuSaos SesrulebisaTvis Seusabamobis gamo samsaxuridan wasvlis 

alternatiul gadawyvetilebas).

damsaqmebels SeuZlia, calmxrivad daavaldebulos dasaqmebulebi, 

Seasrulon Ramis samuSao, Tumca me-11 muxlis me-2 punqtiT dgindeba in-

dividualuri akrZalvebis CamonaTvali, romelic, pirvel rigSi, moicavs 

qali momuSaveebisaTvis Ramis samuSaos akrZalvas im dRidan, rodesac 

orsuloba dadasturebulia10 da bavSvis 1 wlis asakis miRwevamde. aqedan 

gamomdinare, msgavsi garemoebebis arsebobisas, qali dasaqmebulebi ga-

dayvanil unda iqnen Sesabamis an Tundac ufro msubuq dRis samuSaoze. 

metic, dasaqmebul dedebTan dakavSirebul akrZalvaze damatebiT 

me-2 punqti iTvaliswinebs sam sxva garemoebasac, romelTa arsebobis 

drosac dasaqmebuls SeuZlia, uari Tqvas Ramis samuSaos Sesrulebaze, 

damsaqmeblisaTvis uaris Sesaxeb werilobiTi gancxadebis CabarebiT Ra-

mis samuSaos dawyebamde sul mcire 24 sT-iT adre. 

Tumca kanonmdeblobaSi uSualod miTiTebuli ar aris, magram, zoga-

dad, miCneulia, rom imave informirebis valdebuleba arsebobs, agreTve, 

damsaqmeblis mxaresac da damatebiT am valdebulebis Sesrulebam ar 

unda imoqmedos dasaqmebulis uflebis sazianod. 

praqtikaSi, Tu dasaqmebuli uflebamosilia, moiTxovos Ramis sa-

muSaosagan gaTavisufleba da damsaqmebels surs misi dakaveba Ramis sa-

muSaoze, am ukanasknelma unda Seatyobinos pirvels Tavisi ganzraxvis 

Sesaxeb imgvarad, rom dasaqmebuls hqondes SesaZlebloba, gamoiyenos 

ufleba uarze. aqve aRsaniSnavia, rom uaris uflebis gamoyenebam ar unda 

imoqmedos dasaqmebulis sazianod. amgvarad, damsaqmebels ar SeuZlia, 

dasajos, Tundac iribad, dasaqmebuli, romelic iTxovs Ramis samuSao-

sagan gaTavisuflebas. 

zemoaRniSnuli akrZalvis darRveva an dasaqmebulis Ramis samuS-

10 akrZalva ZalaSi Sedis im dRidan, rodesac orsuloba dadasturdeba, an rodesac 
dasaqmebuli atyobinebs damsaqmebels orsulobis Sesaxeb. italiis Sromis ministris 
№8/2005 cirkularis Tanaxmad, Tuki damsaqmebeli Tavad igebs dasaqmebulis orsu-

lobis Sesaxeb, SemTxveva ganixileba iseve, rogorc Tavad dasaqmebulis mier infor-

maciis miwodeba imis gaTvaliswinebiT, rom damsaqmebulma mainc Seityo dasaqmebu-

lis mdgomareobis Sesaxeb. 
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aoze dakaveba, romelmac legitimurad moiTxova gaTavisufleba, iwvevs 

sisxlissamarTlebriv pasuxismgeblobas (mag., 2-dan 4 Tvemde Tavisu-

flebis aRkveTa, an jarima 516-dan 2582 evromde).

aRsaniSnavia, rom koleqtiuri SeTanxmebebiT SeiZleba, gaTval-

iswinebuli iyos zemoaRniSnuli gamonaklisebis garda damatebiT sxva 

SemTxvevebic. amgvarad, Tu Ramis samuSaosTan dakavSirebuli damsaqme-

blis brZaneba ewinaaRmdegeba koleqtiuri SeTanxmebiT dadgenil wess, 

brZaneba ukanonod miiCneva da dasaqmebuls SeuZlia, uari Tqvas mis Ses-

rulebaze, Tumca aseTi brZanebis gacema ar gamoiwvevs sisxlissamarT-

lebriv pasuxismgeblobas: me-181 muxlis pirveli punqti exeba mxolod im 

akrZalvebisa da SezRudvebis darRvevas, romlebic CamoTvlilia me-11 
muxlis me-2 punqtSi.11

rac Seexeba Ramis samuSaos xangrZlivobis gansazRvrasTan dakav-

Sirebul SezRudvebs, me-13 muxliT dgindeba, rom Ramis samuSaos xan-

grZlivobam ar unda gadaaWarbos saSualod 8 sT-s yoveli 24 sT-is gan-

mavlobaSi, Tuki koleqtiuri, an Tundac korporaciuli SeTanxmeba, ar 

adgens gansxvavebul periods, romlis safuZvelzec gamoiangariSeba sa-

Sualo zRvari. miuxedavad amisa, koleqtiuri SeTanxmebisaTvis micemuli 

es Zalaufleba SezRudulia imave muxlis me-3 punqtiT, romelic adgens, 

rom gansakuTrebuli riskis Semcveli, rTuli an stresuli da dRis gan-

mavlobaSi 8 sT-ze meti drois momcveli samuSao unda ganisazRvros min-

istris ori dekretiT (Sesabamisad, erTi Seexeba kerZo seqtorSi dasaqme-

bulebs da meore, _ sajaro seqtorSi dasaqmebulebs, sajaro funqciis 

departamentTan _ Department of Public Function _ SeTanxmebiT), romlebic 

gamocemul unda iqnes sferoSi moRvawe yvelaze warmomadgenlobiTi 

profesiuli gaerTianebebisa da damsaqmebelTa asociaciebTan winaswari 

konsultaciebis Sedegad.12

zemoaRniSnuli SezRudvebis gauTvaliswineblobis SemTxvevaSi, me-181 

muxlis me-7 punqti iTvaliswinebs administraciul sanqcias, romlis si-

dide 51-dan 154 evromde meryeobs da mravldeba darRveviT namuSevari 

dReebis raodenobaze. 

rac Seexeba Ramis momuSaveTaTvis gaTvaliswinebul RonisZiebebs, 

pirveli muxlisa da me-13 muxlis me-2 punqtis kriteriumebis Sesabam-

isad, koleqtiur SeTanxmebebiT SesaZlebelia, gansazRvros mTliani sa-

muSao drois Semcireba Tu anazRaurebis specifikuri mateba. 

dabolos, me-12 muxliT, Ramis samuSaosTan dakavSirebiT, dgindeba  

informirebisa da rCevis specifikuri valdebulebebi. italiuri Sro-

mis samarTlis mixedviT, Tu damsaqmebels surs, isargeblos Ramis sa-

11 ix. S. Bellomo, me-2 sq., 955.
12 iqve, 957.
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muSaoTi, igi valdebulia, konsultaciebi gaiaros sferos maregulire-

beli koleqtiuri SeTanxmebis xelmomweri profesiuli gaerTianebebis 

mmarTvelTan (steward). amgvari konsultacia Ramis samuSaos SemoRebamde 

savaldebulod unda ganxorcieldes, Tuki es ukanaskneli №66/2003 gan-
kargulebis ZalaSi Sesvlis Semdeg sruldeba da, agreTve, unda akmay-

ofilebdes koleqtiuri SeTanxmebebiT gansazRvrul kriteriumebsa da 

procedurebs.13

aRsaniSnavia, rom winaswari konsultaciebis valdebulebis Seus-

rulebloba SeiZleba Sefasdes, rogorc gaerTianebis sawinaaRmdego 

qceva.

qristina punioli

advokati Sromis samarTalSi _ 

milanis bikokas universitetis

doqtori

13 gaerTianebis mmarTvelis ararsebobis SemTxvevaSi, konsultaciebi gaimarTeba 

sferos momwesrigebeli koleqtiuri SeTanxmebis monawile profesiuli gaerTiane-

bebis adgilobrivi filialis TanamSromlebTan da damsaqmebelTa asociaciasTan, 

romlis wevricaa damsaqmebeli da romelmac miiRo mandati am ukanasknelisagan. 

damatebiT, Tu damsaqmebeli ar miekuTvneba arc erT damsaqmebelTa asociacias, 

mas SeuZlia, piradad gamarTos konsultaciebi profesiul gaerTianebaTa adgilo-

briv filialebTan.
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muxli 19. damatebiTi Sesveneba meZuZuri qalisaTvis

1. dasaqmebuls, romelic meZuZuri qalia da kvebavs erT wlamde asa-

kis bavSvs, misi moTxovnis safuZvelze eZleva damatebiTi Sesveneba dRe-

Si aranakleb 1 saaTisa. 

2. bavSvis kvebisaTvis Sesveneba iTvleba samuSao droSi da anazRaur-

deba. 

komentari

italiur samarTlebriv sistemaSi uSualod qali dasaqmebulebis dac-

va garantirebulia italiis konstituciis 37-e muxlis 1-li punqtiT, 

romeliTac dgineba, rom momuSave qalebma erTgvarovan samuSao piro-

bebSi mamakacebis Tanaswori anazRaureba unda miiRon.1

aseTi norma udidesi miRwevaa rogorc SromiTsamarTlebriv sfer-

oSi, aseve, zogadad, italiur sazogadoebaSi qalis mdgomareobis gas-

aumjobeseblad. is formaluri aRiarebaa, romelsac avsebs da emateba 

Semdgomi dacvis meqanizmebi da garantiebi, romelTa mizania Tanaswori 

mopyrobis praqtikaSi damkvidreba. am gagebiT, konstituciuri norma 

ayalibebs CarCos qalebis specialuri dacvisaTvis, saojaxo meurneobaSi 

maTi rolisa (am kuTxiT, italiis konstituciis 37-e muxlSi gamoyenebu-

lia gamoTqma „ZiriTadi roli ojaxSi“) da specifikuri fsiqofizikuri 

pirobebis (rogoricaa, magaliTad, dasaqmebuli dedebis mdgomareoba) 

gaTvaliswinebiT.2

konstituciis am muxlSi mocemuli saxelmZRvanelo principebi 

Sevsebul iqna ramdenime kanoniT, romlebmac, erTi mxriv, zogierTi gan-

sakuTrebuli prerogativa mianiWa momuSave dedebs da daojaxebul qal 

momuSaveebs da, meore mxriv, ganamtkica da daakonkreta qalisa da mamak-

acis Tanasworobis principi samuSaoze daSvebisa da samuSao pirobebis 

gansazRvris dros diskriminaciis akrZalviT da, agreTve, zogierTi is-

eTi kategoriis pirebis uflebebis dacviT, romlebsac ar icavda win-

amorbedi regulaciebi. esenia mSvilebeli an aRmzrdeli dedebi (dedo-

1 italiis konstituciis 37-e muxlis Tanaxmad, „dasaqmebuli qalebi sargebloben 

Tanaswori uflebebiT da, erTgvarovani samuSaosaTvis, mamakacebis Tanaswori anaz-

RaurebiT. samuSao pirobebi saSualebas unda aZlevdes qals, Seasrulos Tavisi 

ZiriTadi roli ojaxSi da uzrunvelyofdes dedisa da bavSvis adekvatur dacvas. 

kanoni adgens minimalur asaks anazRaurebadi SromiTi urTierTobisaTvis.

respublika icavs arasrulwlovnebis Sromas specialuri regulaciis meSveobiT da 

uzrunvelyofs Tanaswori anazRaurebis miRebas Tanaswori SromisaTvis.“
2 F. Mariosa, Tutela della donna e rapporti di lavoro, in G. Amoroso,V. Di Cerbo, A.Maresca, Diritto 
del Lavoro, La Costituzione, il Codice civile e le leggispeciali, Vol. I, (Milan, 2013), at 1890.
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bilebi _ foster mothers) an momuSave mamebi. 

zemoaRniSnuli kanonebidan pirveli, kerZod, №1204/1971 kanoni miRe-

bul iqna damsaqmeblisa da dasaqmebulis urTierTobaze dedobis gavl-

enidan gamomdinare kompleqsuri sakiTxebis mosawesrigeblad. am kanonma 

TiTqmis srulad Secvala 1950 wlis 26 agvistos №860 kanoni, romelic 

sakiTxis srulad momwesrigebeli pirveli aqti iyo. 

№1204/1971 kanoni dacvis farTo speqtrs adgenda _ samuSaos Senar-

Cunebasa da staJis dagrovebasTan, agreTve, specifikur ekonomikur 

mopyrobasTan dakavSirebiT, rac ZalaSia orsulobis adreuli etapidan 

bavSvis 1 wlis asakamde.

№903/1977-ma kanonma gazarda №1204/1971 kanoniT gaTvaliswinebuli 

zogierTi garantiis moqmedebis areali, regulirebis sferoSi im pirebis 

CarTviT, romlebic ar sargeblobdnen manamde moqmedi dacviT. eseni 

arian mSvilebeli Tu aRmzrdeli dedebi da momuSave mamebi. 

imavdroulad, sasamarTlo gadawyvetilebebis ganviTarebis parale-

lurad, ganxorcielebulma ramdenime sxva sakanonmdeblo Carevamac wv-

lili Seitana am mimarTulebiT dacvis sawyisi xazis gafarToebasa da 

gaZlierebaSi. 

96/34/EC evropuli direqtivis Sesabamisad, 2000 wlis 8 martis №53 
kanonma samuSaoze [droebiT] aryofnis (abstention from work) yvela for-

mis reformireba moaxdina da SemoRebul iqna ufro moqnili sistema 

ojaxSi rolebis ganawilebisaTvis: kanonmdebelma daafasa funqcia, 

romelsac orive mSobeli asrulebs da am gziT konstituciuri normebis 

gansxvavebuli, albaT, ufro Tanamedrove ganmartebis saSualeba Seqmna 

ojaxis, masSi Semavali calkeuli individebis kerZo interesebze ufro 

maRal safexurze dayenebiT.3 amgvarad, ojaxi xdeba garkveuli damcavi 

normebis ZiriTadi subieqti da, ramdenadac, orive mSobeli erToblivad 

aRiWurveba uflebebiT, yovelive es emateba bavSvebis dacvis efeqtiano-

bas da, imavdroulad, meuRleebs Soris Tanasworobis principis uzrun-

velyofas warmoadgens.4

imisaTvis, rom moqmedi sakanonmdeblo CarCo ufro sistemuri da 

mdgradi gamxdariyo, 2001 wlis 26 marts italielma kanonmdebelma mi-

iRo №151 sakanonmdeblo gankarguleba, romelic Seicavs gaerTianebul 

kanons dedobis dacvisa da Tanadgomis Sesaxeb (SemdgomSi _ Testo Unico): 
am inovaciurma aqtma Semoitana axali cnebebi da terminebi da Secvala 

masSi miTiTebuli bevri normis Sinaarsi. 

CvenTvis saintereso sakiTxTan dakavSirebiT Testo Unico-os me-6 da 

me-7 Tavebi adgens qali da mamakaci dasaqmebuli mSoblebis uflebas 

3 iqve. 1898.
4 L. Calafa’, La prestazione di lavoro tra assenze e (dis) equilibri familiari, LD, 1, (2001), at 143 ff.
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samuSaosagan droebiT gaTavisuflebaze im mizniT, rom Tanasworad Sea-

srulon mSoblis roli, romelic bunebrivad ergoT. am gziT bavSvi uz-

runvelyofili xdeba mudmivi da uSualo zrunviT cxovrebis pirveli 

wlis ganmavlobaSi an SesaZleblobis seriozuli SezRudvis SemTxvevaSi. 

kerZod, Testo Unico-os 39-e5 da me-406 muxlebi aregulirebs dRiuri 

Sesvenebis uflebas, rac, imavdroulad, SesabamisobaSi modis №53/2000 
kanoniT Semotanil siaxlesTan, romelmac Secvala manamde moqmedi 

№1204/1971 kanonis me-10 muxlis regulireba, romelic mxolod qal 

momuSaveebs exeboda. №53/2000 kanonma №903/1977 kanons daamata me-63 

muxli da amgvari qmedebiT safuZveli Seuqmna italiis sakonstitucio 

sasamarTlos progresuli ganmartebebisaTvis; amgvarad, 1987 wlis 19 
ianvris №1 gadawyvetilebiT, aRiarebil iqna dasaqmebuli mamis ufle-

ba samuSosagan droebiT gaTavisuflebasa da Svebulebebze, Tu deda 

gardacvlilia an ver SeZlebs bavSvis movlas mZime avadmyofobis gamo. 

mogvianebiT sakonstitucio sasamarTlom (№179/1993 gadawyvetilebiT) 

daakanona qmris ufleba, esargebla samuSaoze droebiT aryofnis ufle-

biTa da SvebulebiT, im SemTxvevaSi, Tu dedam uari Tqva am uflebebiT 

sargeblobaze.7

dResdReobiT Testo Uicos-s me-40 muxliT aRiarebulia dasaqmebuli 

mamis ufleba Sesvenebis droze, dedis mier imave uflebis gamouyene-

blobis SemTxvevaSi, agreTve, maSinac, Tu mama marto uvlis bavSvs an 

5 №151/2001 gankargulebis 39-e muxli (dasaqmebuli dedebis dRiuri Sesvenebis 

periodi) adgens: 

„1. bavSvis cxovrebis pirveli wlis ganmavlobaSi damsaqmebeli valdebulia, 

dasaqmebul dedas misces dasvenebis ori periodi dRis ganmavlobaSi, romlebic 

SeiZleba, gaerTiandes. dasaqmebul dedebs dRis ganmavlobaSi mxolod erTi Ses-

venebis periodis gamoyenebis ufleba aqvT, Tu maTi samuSao dro dReSi 6 sT-ze 

naklebia. 

2. am muxlis 1-li punqtiT gansazRvruli Sesvenebis TiToeuli periodi grZeldeba 

1 sT-is ganmavlobaSi, iTvleba samuSao droSi da, Sesabamisad, unda anazRaurdes. 

am periodebSi dasaqmebul dedas SeuZlia, datovos samuSao adgili. 

3. Sesvenebis TiToeuli periodi grZeldeba naxevar saaTs, Tu dasaqmebuli deda 

sargeblobs ZiZis dRiuri momsaxurebiT an nebismieri sxva adekvaturi saSuale-

biT, romelic SeTavazebulia damsaqmeblis mier dawesebulebis farglebSi an siax-

loves.“  
6 №151/2001 gankargulebis me-40 muxli (dasaqmebuli mamebis dRiuri Sesvenebis 

periodi) adgens: 

„dasaqmebul mamas miecema dRiuri Sesvenebis periodebi 39-e muxlis Sesabamisad:

a) Tu is marto zrdis bavSvs;

b) dasaqmebuli dedis sanacvlod, am ukanasknelis mier uflebaze uaris Tqmis Sem-

TxvevaSi;

g) Tu momuSave deda ar muSaobs, rogorc dasaqmebuli;

d) dedis gardacvalebis an mZime avadmyofobis SemTxvevaSi.“
7 F. Mariosa, me-2 sq., 1923.
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deda ar aris dasaqmebuli, imis gaTvaliswinebiT, rom meuRle, romelic 

iTxovs Svebulebas, aris damokidebuli momuSave.

bavSvis sicocxlis pirveli wlis ganmavlobaSi gamosayenebeli Ses-

venebis periodebis xangrZlivoba icvleba da meryeobs dReSi minimum 

naxevari saaTidan maqsimum 2 sT-mde, mSoblis samuSao drois gaTval-

iswinebiT: kerZod, Sesabamisi normis Tanaxmad, Tu piri muSaobs dReSi 6 
sT-ze naklebs, Sesvenebis periodi grZeldeba 1 sT, imis gaTvaliswinebiT, 

rom Sesvenebis dro mcirdeba naxevar saaTamde, Tuki dasaqmebuli sarge-

blobs ZiZis dRiuri momsaxurebiT an nebismieri sxva adekvaturi saSuale-

biT, romelic uzrunvelyofilia damsaqmeblis mier dawesebulebis far-

glebSi an siaxloves. qarTuli regulaciis analogiurad, Sesvenebisa da 

Svebulebis periodebi anazRaurebadia da ifareba fuladi daxmarebiT.

metic, 418 muxli iTvaliswinebs, agreTve, ramdenime bavSvis Sobis 

SemTxvevas, romelic manamde mxolod italiuri sasamarTloebis mier 

iyo aRniSnuli calkeul saqmeebSi da romelic iwvevs samuSaosagan Ses-

venebis periodis gazrdas (ufro zustad, norma iTvaliswinebs saaTebis 

gaormagebas ramdenime Svilis gaCenis SemTxvevaSi). amasTan, norma Sesa-

Zleblobas aZlevs momuSave dedasa da mamas, gaiyon damatebiTi saaTebi.

meuRlem, romelsac surs zemoaRniSnuli Sesvenebis periodebiT 

sargebloba, unda ganacxados amis Sesaxeb da, gansakuTrebiT, Tu mo-

muSave mamas surs am uflebiT sargebloba, man unda ganacxados ara 

mxolod damsaqmebelTan, aramed italiis socialuri uzrunvelyofis 

erovnul institutSic (INPS)9, Sesabamisi dokumentaciis wardgeniT.

yvela SemTxvevaSi, Sesvenebis periodebi unda ganisazRvros damsaqme-

belTan SeTanxmebiT, saqmis saWiroebebis mxedvelobaSi miRebiT.

Testo Unico-os 42-e muxli10 mZimed gamoxatuli SezRuduli SesaZle-

8 №151/2001 gankargulebis 41-e muxliT (dasvenebis dro tyupebis gaCenisas) dgindeba, 

rom „tyupebis gaCenisas, dasvenebis periodi ormagdeba da, 39-e muxlis 1-l para-

grafTan SedarebiT, damatebiTi saaTebia gaTvaliswinebuli, agreTve, mamisaTvis“.
9 Istituto Nazionale della Previdenza Sociale, saxeldobr, italiis socaluri usafrTxoebis 
erovnuli instituti.
10 №151/2001 gankargulebis 42-e muxli (Sesvenebisa da Svebulebis periodebi mZimed 

gamoxatuli SezRuduli SesaZleblobis mqone bavSvebis SemTxvevaSi) adgens:

„1. 1992 wlis 5 Tebervlis kanonis 33-e muxlis me-2 punqti, romelic awesebs dRiur 

anazRaurebad Sesvenebis orsaaTian periods, gamoiyeneba mZimed gamoxatuli Sez-

Ruduli SesaZleblobis mqone bavSvis 3 wlis asakamde da, alternatiulad, bavSvis 

movlis gamo Svebulebis periodis ganmavlobaSi.

2. am muxlis pirveli punqtiT gaTvaliswinebuli RonisZiebebis alternatiulad 

mZimed gamoxatuli SezRuduli SesaZleblobis mqone bavSvis orive mSobels, maT 

Soris, mSvileblebs, ufleba aqvT, isargeblon 1992 wlis 5 Tebervlis №104 kanonis 

33-e muxlis me-4 punqtiT da misi momdevno cvlilebebiT dadgenili Sesvenebisa 

da Svebulebis periodebiT da SeuZliaT, agreTve, monacvleobiT isargeblon am 

uflebiT gangrZobadi wesiTac, TiTo Tvis odenobiT.
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blobis mqone Svilebis mSoblebisaTvis Sesvenebisa da Svebulebis perio-

3. amoRebulia 2010 wlis 4 noemberis №183 kanoniT.

4. 1992 wlis 5 Tebervlis №104 kanonis 33-e muxlis me-4 punqtiT dadgenili Ses-

venebisa da Svebulebis periodebi SeiZleba, erToblivad gamoyenebul iqnes, Cveu-

lebriv, bavSvis movlis gamo Svebulebasa da avadmyofi bavSvis movlis gamo Sveb-

ulebasTan erTad.

5. meuRle, romelic cxovrobs mZimed gamoxatuli SezRuduli SesaZleblobis 

mqone pirTan, rac dadasturebul iqna 1992 wlis 5 Tebervlis №104 kanonis me-4 
muxlis 1-li punqtiT, uflebamosilia, isargeblos 2000 wlis 8 martis №53 kanonis 

me-4 muxlis me-2 punqtiT dadgenili SvebulebiT moTxovnidan 60 dReSi. SezRudu-

li SesaZleblobis mqone pirTan mcxovrebi meuRlis aryolis an gardacvalebis, 

an qmeduunarobis gamomwvevi paTologiebis qonis SemTxvevaSi, deda an mama, maT 

Soris, mSvileblebi uflebamosilni arian, isargeblon analogiuri SvebulebiT. am 

ukanasknelTa aryolis an gardacvalebis, agreTve, qmeduunarobis gamomwvevi pa-

Tologiebis qonis SemTxvevaSi, SezRuduli SesaZleblobis mqone pirTan mcxovrebi 

erT-erTi Svilia uflebamosili, isargeblos msgavsi SvebulebiT; am ukanasknelTa 

aryolis an gardacvalebis, agreTve,  qmeduunarobis gamomwvevi paTologiebis qo-

nis SemTxvevaSi, SezRuduli SesaZleblobis mqone pirTan mcxovrebi Zma an da aRi-

Wurveba imave uflebamosilebiT. 

51. avadmyofobis gamo samuSaos gacdenis (sick leave) xangrZlivoba, rac dadgenilia 

am muxlis me-5 punqtiT SezRuduli SesaZleblobis mqone TiToeul pirTan mimarTe-

biT, ar unda aRematebodes individis sruli SromiTi saqmianobis ganmavlobaSi 2 
weliwads. es ufleba pirs miecema im SemTxvevaSi, Tu SezRuduli SesaZleblobis 

mqoneb piri ar aris mudmivad hospitalizebuli, garda im SemTxvevisa, rodesac 

eqimebi iTxoven masTan sxva piris yofnas, romelic izrunebs masze. 1992 wlis 5 
Tebervlis №104 kanonis 33-e muxlis me-3 punqtiT, samsaxurSi droebiT aryofnis 

ufleba ver miecema erTze met pirs erTsa da imave dros erTi da imave piris mosav-

lelad. mZimed gamoxatuli SezRuduli SesaZleblobis mqone Svilis mosavlelad 

orive mSobels, maT Soris, mSvileblebsac ufleba aqvT, alternatiulad isarge-

blon zemoaRniSnuli uflebiT. amgvarad, im dReebis ganmavlobaSi, rodesac erT-

erTi mSobeli sargeblobs 1992 wlis 5 Tebervlis #104 kanonis 33-e muxlis me-2 
da me-3 punqtebiT da am gankargulebis 33-e muxlis pirveli punqtiT dadgenili 

uflebiT, meore maTgani moklebulia am SesaZleblobas.

52. samsaxurSi aryofnis periodSi uflebiT mosargeble iRebs fulad daxmarebas 

(allowance), romlis odenoba utoldeba mis bolo xelfass, fiqsirebuli komponen-

tebis gaTvaliswinebiT da imave periodSi igi, agreTve, uzrunvelyofilia daz-

RveviT; saerTo jamSi, wlis ganmavlobaSi samuSaoze aryofnis kompensaciisa da 

dazRvevis Tanxebis mTliani odenoba ar unda aRematebodes 43,579.06 evros. 

yovel wels, 2011 wlis mdgomareobiT, maqsimaluri wliuri odenoba gadaangariS-

deba momuSaveTa da dasaqmebulTa ojaxebisaTvis samomxmareblo fasebis Sesaxeb 

ISTAT-is [italiis erovnuli statistikis instituti] indeqsis safuZvelze. kompen-

sacias ixdis damsaqmebeli Svilis gaCenis SemTxvevaSi gasacem ekonomikur daxmare-

basTan dakavSirebiT dadgenili procedurebis Sesabamisad. kerZo seqtoris dam-

saqmeblebs TavianT Senatanebis deklaraciaSi SeuZliaT, gamoaklon kompensaciis 

Tanxa erovnuli dazRvevis Tanxas, romlis gadaxdac socialuri uzrunvelyofis 

kompetentur organos ekisreba. rac Seexeba zemoaRniSnuli  damsaqmeblebis im 

dasaqmebulebs, romlebic ar eqcevian mSobiarobisaTvis gaTvaliswinebul daz-

RvevaSi, isini iReben am punqtiT gansazRvrul daxmarebas 1979 wlis 30 dekembris 

№663 gankargulebiT gansazRvruli wesiT, romelic garkveuli cvlilebebis Sem-
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debis sistemur da kargad ganviTarebul regulacias iTvaliswinebs:11 

normiT aRiarebulia maT ufleba, isargeblon dRiuri Sesvenebis perio-

debiT bavSvis movlis gamo Svebulebis periodis alternativad an gamoi-

yenon yovelTviuri Svebulebis ufleba, sanam bavSvi gaxdeba 3 wlis. 

yovelTviuri gasvlis ufleba SeiZleba mSobels mieniWos bavSvis srul-

wlovanebis miRwevis Semdegac, im pirobiT, Tu mSobeli kvlav masTan 

cxovrobs an im SemTxvevaSi, roca igi masze eqskluziurad da gangrZo-

badad zrunavs.

dabolos, mniSvnelovania aRiniSnos, rom italiur samarTlebriv 

deg Camoyalibda 1980 wlis 29 Tebervlis №33 kanonad. 

53. pirebi, romlebic sargebloben am muxlis me-5 punqtiT gansazRvruli Svebulebis 

uflebiT zedized 6 Tvemde drois ganmavlobaSi, uflebamosili arian, isargeblon 

gansazRvruli araanazRaurebadi Svebulebis uflebiT, romelic utoldeba Cveu-

lebrivi Svebulebis odenobas, rasac isini Seagrovebdnen imave drois ganmavlobaSi 

Cveulebrivad muSaobisas, Tumca am SemTxvevaSi isini ar sargebloben socialuri 

uzrunvelyofiT (security contributions).
54. me-5 punqtiT gansazRvruli periodi ar axdens gavlenas dasvenebis dReebis, 

me-13 Tvis xelfasisa da xelSekrulebis Sewyvetis dros anazRaurebadi Tanxis (trat-
tamento di fi ne rapporto) miRebis uflebis warmoSoba/arsebobaze. 2000 wlis 8 martis 

№53 kanonis me-4 muxlis me-2 punqti gamoiyeneba, Tu sxvagvar mowesrigebas ar iT-

valiswinebs me-5, me-51,me-52 da me-53 punqtebi. 

6. maSinac ki, Tu erT-erTi mSobeli ar aris uflebamosili, isargeblos Sesvenebis, 

droebiTi aryofnis Tu Svebulebis am muxlSi gansazRvruli droiT, meore mSo-

bels es ufleba unarCundeba.“
11 italiis sakonstitucio sasamarTlom konstituciis sawinaaRmdegod gamoacxada 

42-e muxlis me-5 punqti sam sxvadasxva gadawvetilebaSi, romlebic am muxlis sam sx-

vadasxva nawils exeboda: 2005 wels miRebuli №233 gadawyvetilebiT, konstituci-

asTan Seusabamod gamocxadda nawili, romelic adgens SezRuduli SesaZleblobis 

mqone pirTan mcxovrebi erT-erTi Zmis an dis uflebas, im SemTxvevaSi, Tu maT arc 

erT mSobels ar SeuZlia SezRuduli SesaZleblobis mqone bavSvis movla saku-

Tari SezRuduli SesaZleblobis gamo; 2007 wels miRebuli №158 gadawyvetilebiT, 

konstituciasTan Seusabamod gamoacxada muxlis nawili, romelic ar aRiarebda 

meuRlis uflebas, esargebla avadmyofobis gamo aryofnis uflebiT im SemTxveva-

Si, roca is cxovrobs SezRuduli SesaZleblobis mqone pirTan, romeli uflebac 

sanacvlod miniWebuli hqondaT am normaSi aRniSnul sxva naTesavebs; 2009 wels 

miRebuli №19 gadawyvetilebiT, konstituciasTan Seusabamod gamocxadda muxlis 

nawili, sadac CamoTvlilia pirebi, romlebsac ufleba aqvT, isargeblon avadmyo-

fobis gamo aryofnis uflebiT da maT Soris ar figurirebs Svili, romelic cxov-

robs mZimed gamoxatuli SezRuduli SesaZleblobis mqone mSobelTan im SemTxveva-

Si, Tu ar arsebobs sxva piri, vinc SeiZleba mouaros am ukanasknels; dabolos, 2013 
wels miRebuli №203 gadawyvetilebiT, konstituciasTan Seusabamod gamocxadda 

muxlis nawili, sadac CamoTvlilia pirebi, romlebsac ufleba aqvT, isargeblon 

avadmyofobis gamo aryofnis uflebiT am nawilSi CamoTvlili pirobebis Sesabam-

isad da ar asaxelebs maT Soris mesame donis naTesavebs, romlebic SeiZleba cxov-

robdnen mZimed gamoxatuli SezRuduli SesaZleblobis mqone pirTan, am normaSi 

moyvanili sxva pirebis ararsebobis an gardacvalebis, agreTve, qmedunarianobis 

SemzRudveli paTologiebis qonis SemTxvevaSi.    

q. punioli,  muxli 19



191

sistemaSi, Testo Unico-s 47-e muxli iTvaliswinebs SesaZleblobas, 

moTxovnil iqnes avadmyofi bavSvis movlis gamo Svebuleba rigrigobiT 

orive meuRlis mier TiToeuli bavSvisaTvis cal-calke, da misiT sarge-

bloba damokidebulia mosargeble mSoblis mier samedicino sertifika-

tis wardgenaze, romelic gacemulia erovnuli jandacvis sistemis mkur-

nali specialistis an saxelmwifo jandacvis organos mier. mSoblis mier 

samedicino sertifikatis wardgenis valdebulebis Sesrulebis Semdeg 

damsaqmebels ezRudeba ufleba, gamoiyenos momuSavis avadmyofobis ga-

dasamowmeblad kanoniT gaTvaliswinebuli SesaZleblobebi (magaliTad, 

miiRos informacia ojaxidan/saxlidan).12

avadmyofobis gamo aryofnis xangrZlivobasTan dakavSirebiT aranai-

ri SezRudva ar aris dawesebuli bavSvis sicocxlis pirveli sami wlis 

ganmavlobaSi, bavSvis avadmyofobis realuri drois garda, romelic, 

Tavis mxriv, ganimarteba, rogorc fsiqofizikuri mdgomareobis gauare-

sebis niSnebis erToblioba, rac mSobels avaldebulebs, mudmivi zrunva 

ganaxorcielos bavSvze; maSin, rodesac samidan rva wlamde TiToeuli 

bavSvis avadmyofobis SemTxvevaSi, am mdgomareobis gamo aryofnis ufle-

biT rigrigobiT SeiZleba isargeblos orive mSobelma, Tumca misi xan-

grZlivoba ar unda aRematebodes 5 samuSao dRes wlis ganmavlobaSi. 

qristina punioli

advokati Sromis samarTalSi _ 

milanis bikokas universiteti

12 ix. M. Mariosa, me-2 sq., 1926.
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muxli 20. uqme dReebi

1. uqme dReebia: 

a) 1 da 2 ianvari _ axali wlis sadResaswaulo dReebi; 

b) 7 ianvari _ uflisa Cvenisa ieso qristes Sobis dRe; 

g) 19 ianvari _ naTlisReba _ uflisa Cvenisa ieso qristes gacxadebis 

dRe; 

d) 3 marti _ dedis dRe; 

e) 8 marti _ qalTa saerTaSoriso dRe; 

v) 9 aprili _ saqarTvelos saxelmwifoebrivi damoukideblobis aRd-

genis aqtis miRebis dRe, saqarTvelos erovnuli erTianobis, samoqalaqo 

Tanxmobisa da samSoblosaTvis daRupulTa mogonebis dRe; 

z) saaRdgomo dReebi _ didi paraskevi, didi SabaTi, uflisa Cvenisa 

ieso qristes brwyinvale aRdgomis dRe; micvalebulTa moxseniebis dRe 

_ aRdgomis meore dRe, orSabaTi (TariRebi gardamavalia); 

T) 9 maisi _ faSizmze gamarjvebis dRe; 

i) 12 maisi _ saqarTvelos eklesiis, rogorc samociqulo saydris, 

damaarseblis _ wminda andria mociqulis xsenebis dRe; 

k) 26 maisi _ saqarTvelos damoukideblobis dRe; 

l) 28 agvisto _ yovladwminda RvTismSoblis miZinebis dRe (mariamoba); 

m) 14 oqtomberi _ mcxeTobis (sveticxovlobis, kvarTis dResaswau-

lis) dRe; 

n) 23 noemberi _ giorgobis dRe. 

2. dasaqmebuli uflebamosilia am kanoniT dadgenili uqme dRe ebis 

nacvlad moiTxovos sxva dasvenebis dReebi, rac unda ganisazRvros 

SromiTi xelSekrulebiT. 

3. am muxlis pirveli punqtiT gaTvaliswinebul uqme dReebSi dasaqme-

bulis mier samuSaos Sesruleba miiCneva zeganakveTur samuSaod da misi 

anazRaurebis pirobebi ganisazRvreba am kanonis me-17 muxlis me-4 da me-5 
punqtebiT dadgenili wesiT. 

komentari

religiuri Tu saero dResaswaulebis gamo samuSaosagan gaTavisuflebis 

momwesrigebeli normebi ar ukavSirdeba adamianis fsiqofizikuri dac-

vis moTxovnebs; piriqiT, religiuri Tu saero dResaswaulebis uqmed 

gamocxadeba Seesabameba im dReebis, wlisTavebis aRniSvnas, rodesac so-

cialuri, religiuri da CveulebiTi mizezebiT samuSao aqtivobebi Se-

Cerebulia.1

1 S. Bellomo, Orario e riposo, in G., Amoroso, V. Di Cerbo, A. Maresca, Diritto del Lavoro, La Costi-

q. punioli,  muxli 20
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italieli kanonmdebeli2 aRiarebs ra zogierTi _ religiis, istori-

is Tu sazogadoebrivi cxovrebis kuTxiT gansakuTrebuli mniSvnelobis 

mqone dRis aRniSvnis aucileblobas, momuSaveebs aZlevs SesaZleblobas, 

daisvenon am dRes.

1949 wlis 27 maisis №260 kanoni da masSi ganxorcielebuli Semdgomi 

cvlilebebi adgens zogierT erovnul dResaswauls, rodesac SromiT-

samarTlebrivi urTierToba SeCerebulia, kvira dRis msgavsad. am kuTx-

iT, italiis sasamarTlo gadawyvetilebebSi aRiarebulia momuSavis indi-

vidualuri ufleba, Tavi Seikavos muSaobisagan Sua kviris uqme dReebSi 

religiuri an sajaro dResaswaulebis wlisTavebis aRsaniSnavad (mag., 

sakasacio sasamarTlos gadawyvetileba №4435/2004).
uqme dReebis raodenoba iseve, rogorc maTi ganawileba, droTa gan-

mavlobaSi mniSvnelovnad Seicvala. 

dResdReobiT italiuri kanonebi adgenen 11 uqme dRes, romlebic 

gamoirCeva sxva religiur da sazogadoebriv dResaswaulebs Soris im 

movlenis mniSvnelobiT, rasac aRniSnaven. erovnul uqme dReebs emateba, 

agreTve, adgilobrivi uqme dReebic, romlebic dgindeba koleqtiuri 

SeTanxmebebiT. 

ufro konkretulad, italiuri samarTlebrivi sistema uqmed 

acxadebs Semdeg dResaswaulebs:

a) erovnuli sazogadoebrivi dResaswaulebi: 25 aprili (italiis gaT-

avisuflebis dRe), 1 maisi (Sromis dRe), 2 ivnisi (respublikis dRe);

b) erovnuli religiuri dResaswaulebi: 1 ianvari (axali weli); 5 
ianvari (naTlisReba); aRdgomis orSabaTi, kerZod, aRdgomis kvira dRis 

Semdgomi orSabaTi dRe (TariRi cvalebadia); 15 agvisto (RvTismSoblis 

miZineba); 1 noemberi (yvela wmindanis dRe); 8 dekemberi (ubiwo Casaxvis 

dRe); 25 dekemberi (Soba); 26 dekemberi (wminda stefanes dRe);

g) adgilobrivi uqme dReebi: im municipalitetis mfarveli wmindanis 

xsenebis dRe, sadac mdebareobs dawesebuleba.

mniSvnelovania aRiniSnos, rom kviris garda, sxva uqme dReebSi das-

venebis ufleba ar aris imgvari, romlis gadacvlac ar SeiZleba da rac 

italiis konstituciis 36-e muxlis me-3 punqtiT dgindeba; piriqiT, am 

uqme dReebSi samuSaos Sesruleba momuSavis Tanxmobazea damokidebuli.3

qarTul samarTalSi uqme dReebSi muSaoba ganixileba, rogorc zega-

tuzione, il Codice civile e le leggi speciali, Vol. I, (Milan, 2013), at 979.
2 italiuri samarTlis sistemiT, qarTulisagan gansxvavebiT, dasaqmebulebi ver 

isargebleben SromiTi xelSekrulebiT gaTvaliswinebuli dasvenebis dRebisgan 

gansxvavebuli dasvenebiT; faqtobrivad, italieli kanonmdebeli ar iZleva samuS-

aosagan Tavis Sekavebis SesaZleblobas.
3 ix. S. Bellomo, Orario e riposo, 1-li sq., 976.

q. punioli,  muxli 19
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nakveTuri samuSao da, Sesabamisad, momuSaves unda mieces gazrdili anaz-

Raureba, rogorc amas adgens saqarTvelos Sromis kodeqsis me-17 muxlis 

me-4 nawili, an, zeganakveTur samuSaod CaTvlis nacvlad, momuSaves unda 

mieces dasvenebis damatebiTi dReebi; analogiurad, italiuri samarT-

lis mixedviT, Tu dasaqmebuli muSaobs religiur Tu sazogadoebriv 

uqme dRes, igi uflebamosilia, an miiRos damatebiTi anazRaureba (Cveu-

lebrivi anazRaurebis odenobiT, an, im SemTxvevaSi, Tu samuSao periodi 

aWarbebs Cveulebriv samuSao dros _ zeganakveTuri anazRaureba), rom-

lis odenobac SeiZleba gaizardos koleqtiuri SeTanxmebiT, uqme dRes 

ganxorcielebuli samuSaos gaTvaliswinebiT, an _ isargeblos sakompen-

sacio dasvenebiT.

dasaqmebulebi, romlebic iReben fiqsirebul anazRaurebas, kerZod, 

romelTa anazRaurebac winaswar ganisazRvreba samuSao periodis gaT-

valiswinebiT, inarCuneben uflebas, miiRon Cveulebrivi anazRaureba 

uqme dReebiT sargeblobisas, im periodis ganmavlobaSi gansazRvru-

li anazRaurebis Cveulebriv odenobaze damatebiTi Tanxebis miRebis 

uflebis gareSe, ra periodSic dgeba uqme dRe. metic, italiuri samar-

Tlis mixedviT, momuSaveebi, romelTac anazRaurebas uxdian faqto-

brivad Sesrulebuli samuSaosaTvis, italiis erovnul dResaswaulebze, 

kerZod, 2 ivniss, 1 maiss da 25 aprils, uflebamosilni arian, miiRon 

dRiuri anazRaureba Cveulebrivi odenobiT, nebismieri damatebiTi anaz-

Raurebis CaTvliT; maSin, rodesac momuSaveebi, romlebic SromiT saqmi-

anobas axorcieleben zemoaRniSnul uqme dReebSi (ganurCevlad imisa, 

isini gamomuSavebiT anazRaurebaze momuSaveebi arian, anazRaurebis sxva 

formebiT sargebloben, Tu droebiT samuSaos asruleben), sargebloben 

uflebiT, miiRon anazRaurebis Cveulebriv odenobaze damatebiTi Tanxa, 

romelic Seadgens uqme dReebSi faqtobrivad namuSevari saaTebisaTvis 

gansazRvrul Cveulebriv anazRaurebis odenobas, uqme dRes Sesrule-

buli samuSaosaTvis gansazRvrul gazrdil TanxasTan erTad.

Tu uqme dRe emTxveva kvira dRes, momuSaveebs ufleba aqvT, dRiur 

Cveulebriv anazRaurebaze damatebiT miiRon damatebiTi anazRaureba, 

rac Seadgens dRiur tarifs. 

qristina punioli 

advokati Sromis samarTalSi _

milanis bikokas universitetis

doqtori
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Tavi V. Svebuleba

muxli 21. Svebulebis xangrZlivoba

1. dasaqmebuls ufleba aqvs, isargeblos anazRaurebadi SvebulebiT 

_ weliwadSi sul mcire 24 samuSao dRiT.

2. dasaqmebuls ufleba aqvs, isargeblos anazRaurebis gareSe Sveb-

ulebiT _ weliwadSi sul mcire 15 kalendaruli dRiT.

3. SromiTi xelSekrulebiT SeiZleba ganisazRvros am muxliT gaT-

valiswinebulisagan gansxvavebuli vadebi da pirobebi, romlebic ar 

unda auaresebdes dasaqmebulis mdgomareobas.

4. am kanonis 37-e muxlis pirveli punqtis „a“, „v“-„T“ da „o“ qvepun-

qtebiT gaTvaliswinebuli romelime safuZvliT SromiTi xelSekrulebis 

Sewyvetisas damsaqmebeli valdebulia dasaqmebuls aunazRauros gamouy-

enebeli Svebuleba SromiTi urTierTobis xangrZlivobis proporciulad.

muxli 22. Svebulebis micemis wesi

1. dasaqmebuls Svebulebis moTxovnis ufleba warmoeSoba muSaobis 

TerTmeti Tvis Semdeg. dasaqmebuls mxareTa SeTanxmebiT Svebuleba Sei-

Zleba mieces aRniSnuli vadis gasvlamdec.

2. muSaobis meore wlidan dasaqmebuls mxareTa SeTanxmebiT Svebule-

ba SeiZleba mieces samuSao wlis nebismier dros.

3. mxareTa SeTanxmebiT SeiZleba Svebulebis nawil-nawil gamoyeneba.

4. SvebulebaSi ar iTvleba droebiTi Sromisuunarobis periodi, Sve-

buleba orsulobis, mSobiarobisa da bavSvis movlis gamo, Svebuleba ax-

alSobilis Svilad ayvanis gamo da damatebiTi Svebuleba bavSvis movlis 

gamo.

5. Tu SromiTi xelSekrulebiT sxva ram ar aris gaTvaliswinebuli, 

damsaqmebeli uflebamosilia daadginos dasaqmebulTaTvis wlis ganmav-

lobaSi anazRaurebad SvebulebaTa micemis rigiToba.

muxli 23. anazRaurebis gareSe Svebulebis aRebisas damsaqmeblis 

winaswar gafrTxilebis valdebuleba

anazRaurebis gareSe Svebulebis aRebisas dasaqmebuli valdebulia 

2 kviriT adre gaafrTxilos damsaqmebeli Svebulebis aRebis Sesaxeb, 

garda im SemTxvevisa, rodesac gafrTxileba SeuZlebelia gadaudebeli 

samedicino an ojaxuri pirobebis gamo.
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muxli 24. Svebulebis moTxovnis uflebis warmoSoba

1. Svebulebis moTxovnis uflebis warmoSobis gamosaTvlel vadaSi 

iTvleba dasaqmebulis mier faqtobrivad namuSevari, agreTve damsaqmeb-

lis braliT gamowveuli iZulebiTi mocdenis dro.

2. Svebulebis moTxovnis uflebis warmoSobis gamosaTvlel vadaSi 

ar iTvleba dasaqmebulis mier samuSaos arasapatio mizeziT gacdenis 

an 7 samuSao dReze meti xniT anazRaurebis gareSe SvebulebaSi yofnis 

dro.

muxli 25. anazRaurebadi Svebulebis gadatanis gamonaklisi 

SemTxvevebi

1. Tu dasaqmebulisaTvis mimdinare wels anazRaurebadi Svebulebis 

micemam SeiZleba uaryofiTad imoqmedos samuSaos normalur mimdinareo-

baze, dasaqmebulis TanxmobiT dasaSvebia Svebulebis gadatana momdevno 

wlisaTvis. akrZalulia arasrulwlovnis anazRaurebadi Svebulebis ga-

datana momdevno wlisaTvis.

2. akrZalulia anazRaurebadi Svebulebis gadatana zedized 2 wlis 

ganmavlobaSi.

muxli 26. saSvebulebo anazRaureba

dasaqmebulis saSvebulebo anazRaureba ganisazRvreba Svebulebis 

wina 3 Tvis saSualo anazRaurebidan, Tu muSaobis dawyebidan an ukanaskne-

li Svebulebis Semdeg namuSevari dro 3 Tveze naklebia _ namuSevari 

Tveebis saSualo anazRaurebidan, xolo yovelTviuri fiqsirebuli anaz-

Raurebis SemTxvevaSi _ bolo Tvis anazRaurebis mixedviT.

muxli 261. damatebiTi Svebuleba mZime, mavne an saSiSpirobebian 

samuSaoze momuSave dasaqmebulisaTvis

mZime, mavne an saSiSpirobebian samuSaoze momuSave dasaqmebuls eZleva 

damatebiTi anazRaurebadi Svebuleba _ weliwadSi 10 kalendaruli dRe.

komentari

italiur samarTlebriv sistemaSi dasaqmebulis ufleba wliur anazRa-

urebad Svebulebaze, romelic jer kidev respublikamdeli kanonmde-

blobiT iyo gaTvaliswinebuli (1924 wlis 13 noembris №1825 gankar-

guleba, romelic 1926 wlis 18 marts miRebul iqna №562 kanonad, 2109-e 

v. oto,  muxli 21-261
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muxli), aRiarebulia ierarqiis umaRles safexurze mdgomi kanoniT: kon-

stituciis 36-e muxlis me-3 punqti adgens dasaqmebulis ganusxvisebel 

uflebas wliuri anazRaurebadi Svebulebis miRebaze. 

es konstituciuri norma mWidro kavSirSia konstituciis 32-e (janmr-

Telobis dacva) da me-2 (zogadi norma adamianis pirovnebis usafrTxoe-

bis Sesaxeb) muxlebTan: wliuri Svebulebis dawesebis mizani ara mxolod 

momuSaveTaTvis maT mier wlis ganmavlobaSi samuSao aqtivobebSi daxar-

juli fsiqofizikuri energiis aRdgenaa, aramed, agreTve, saojaxo da 

socialuri urTierTobebis xelSewyobac pirovnebis sruli ganviTarebis 

uzrunvelsayofad.1

arc konstitucia da arc kanoni ar gansazRvravs anazRaurebadi Sveb-

ulebis xangrZlivobas. 2109-e muxli minimaluri xangrZlivobis dadgenas 

kanons, Cveulebebsa da samarTlianobis princips andobs. 

bolo dromde italiuri sistemis miTiTebis erTaderTi wyaro 

iyo Sso-s №132/1970 [konvencia], romelic ratificirebul iqna da aR-

srulebadi gaxda 1981 wlis №157 kanoniT, rac Svebulebis xangrZlivo-

bas gansazRvravs weliwadSi aranakleb sami kviris odenobiT. 

meore mxriv, sakanonmdeblo vakuumis arsebobis gamo, koleqtiurma 

SromiTma xelSekrulebam ganazogada modeli, romelic, Tumca mokle-

bulia absolutur, erga omnes efeqts, mainc aniWebs minimum 4-kvirian 

wliur Svebulebis uflebas.2

am regulaciebis sistemaSi 1993 wlis 104 direqtiva3 miRebulia 

№66/2003 dadgenilebiT. am dadgenilebis me-10 muxli, №213/2004 dad-

1 Temis Sesaxeb zogadad ix. P. Ichini, L’orario di lavoro e i riposi, in Commentario al Codice 
Cvile, (P. Schlesinger ed.), (Milan,1987), 175; P. Sandulli, Ferie dei lavoratori, in Enc. dir., XVII, 
(1968); F. Testa, Il Diritto Alle Ferie del Lavoratore Subordinato, (Turin, 2012). ix. agreTve G. Ricci, 
In tema di diritto alle ferie annuali, in Foro it., 2012, 6, c. 290; A. Occino, Il Tempo Llibro nel Diritto 
Dellavoro, (Turin, 2010); M. Roccella, T. Treu, Diritto del Lavarodella Comunita Europea, (Padua, 
1995); G. Aznar, J.Y. Boulin, L’evolution du Temps de Travail en Europe, (Genève, 1996).
2 unda gvaxsovdes, rom evropuli socialuri qartia, romelsac xeli moewera stras-

burgSi 1996 wlis 3 maiss da italiaSi, ratificirebul iqna 1999 wlis 9 Tebervlis №30 
kanoniT, me-2 muxliT wevr saxelmwifoebs avalebs, uzrunvelyon minimum 4-kviriani 
Svebulebis arseboba. amis nacvlad, evropuli gaerTianebis ZiriTadi uflebebis qa-
rtiis 31-e muxlis me-2 punti iTvaliswinebs TiToeuli momuSavis uflebas „muSaobis 
gansazRvrul xangrZlivobasa da dRiur, kvireul Sesvenebis drosa da anazRaurebad 
wliur Svebulebaze.“  
3 mniSvnelovani doqtrinis Tanaxmad, es kanoni gadmoscems, mTlianad, wliuri sa-
muSao aqtivobebis SezRudvis ideas, ufro xangrZlivi wliuri anazRaurebadi Sveb-
ulebis uflebis miniWebiT, kvireuli samuSao saaTebis Semcirebis da amgvarad, iri-

bad _ wliuri muSaobis xangrZlivobis Semcirebis nacvlad. ix. P. Iichino, Il contratto di 
lavoro, in Tratt. Dir. Civ. E Comm., vol. II, (2003), 425. moqmedi kanonis Sesaxeb ix. S. Sciarra, 
La direttiva comunitaria sull’orario. Primeosservazioni, in Lav. It., 1993, at 13 ss.; M. Lai, Orario di 
lavoro. Disciplina comunitariae normativa italiana, in Dir. Prat. Lav., (1994), at 469 ff.

v. oto,  muxli 21-261
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genilebiT Secvlili redaqciiT, evropuli politikis me-7 muxlis im-

plementaciis mizniT, adgens, rom TiToeul dasaqmebuls ufleba aqvs, 

isargeblos aranakleb 4-kviriani wliuri anazRaurebadi SvebulebiT.

aRniSnuli sistema manamde moqmedi erovnuli mowesrigebis krebulis 

gaZlierebuli variantia: evropuli politikis SemotaniT is uzrunve-

lyofs erTgvarovnebas mTel teritoriaze, da auqmebs yvela wina wess, 

romlebic zogierTi kategoriis momuSaveTaTvis naklebad xelsayrel 

reJims adgenda.4

axal mowesrigebas aqvs zogadi xasiaTi da moicavs yvela momuSaves, 

muSaobis sferosa da kvalifikaciis miuxedavad. 

kodeqsis 21-e muxlis komentaris msgavsad, dadgenilia, rom koleqti-

urma SromiTma xelSekrulebam SeiZleba, gansazRvros ufro xelsayreli 

pirobebi, kanoniT gansazRvruli Svebulebis periodze meti xangrZlivo-

bis Svebulebis dawesebiT.

ramdenadac saqme exeba Svebulebis uflebis danergvas, italiuri 

sistemis zemoTmoyvanili normebi ufro samarTliania qarTul analo-

giur mowesrigebasTan SedarebiT, radgan iTvaliswinebs momuSaveTa met 

dacvas. 2109-e muxlis me-2 punqtis Camatebuli norma, romelic, qarTu-

li kodeqsis 22-e muxlis msgavsad, arTmevda momuSaveebs uflebas wliur 

anazRaurebad Svebulebaze, Tu maT mTeli wlis ganmavlobaSi ar hqondaT 

namuSevari, gauqmebul iqna sakonstitucio sasamarTlos mier, romel-

mac daadgina wesis antikonstituciuroba konstituciis me-3 muxlis me-3 
punqtTan mimarTebiT.5

im SemTxvevaSi, rodesac SromiTi aqtivoba ar grZeldeba erTi weli, 

Svebulebaze ufleba warmoiSoba proporciuli da progresuli safuZv-

liT, realurad namuSevari drois mixedviT.6

imave principia dadgenili sasamarTlo praqtikiTac. cnobil saq-

meze Bectu7 sasamarTlos eTxova, ganemarta, ramdenad aZlevs uflebas 

wevr qveynebs 93/104/EC direqtivis me-7 muxlis pirveli punqti, miiRon 

erovnuli kanonmdebloba, romliTac dasaqmebulebs ufleba anazRau-

rebad wliur Svebulebaze warmoeSobaT mxolod erTsa da imave damsaqme-

belTan 13-kviriani uwyveti muSaobis Semdeg.

sasamarTlos msjeloba emyareba faqts, rom dasaqmebulis ufleba 

anazRaurebad wliur Svebulebaze aRiarebulia ZiriTadi uflebebis ev-

4 ix. P. Ichino,  me-3 sq.
5 Corte cost., 10 May, 1963, n. 66, in Mass. Giur. lav., 1963, at 286. am ganmartebebis Taobaze ix. 
G. Ricci, Tempi di Lavaro e Tempi Sociali, (Milano,2005), at 374 ff.
6 ix. P. Ichino,  me-3 sq., 426; A. Vallebona, Istituzioni di Dirittodel Lavoro, Vol. II, Il Rapportpp di 
Lavoro, (Padua, 2008), 216.
7 Corte Giust., 26 June 2001, Bectu c. Secretary of the State for Trade and Industry, causa c _ 173/99, 
in Racc., 2001, 1 _ 4881.

v. oto,  muxli 21-261
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ropuli qartiiT, romelic miRebul iqna evropuli kavSiris sabWos mier 

1989 wlis 9 dekembers.

amgvarad, es ufleba socialuri uflebaa, romlis gverdis avla Seu-

Zlebelia da romlis implementaciac kompetenturi erovnuli organoe-

bis mier unda moxdes mxolod 93/104/EC direqtiviT dadgenil fargleb-

Si. sasamarTlos azriT, erovnuli mowesrigeba, romelic fundamenturi 

uflebis ganxorcielebas uqvemdebarebs iseT pirobas, romlis mizania 

momuSaveTa garkveuli kategoriis gamoricxva uflebiT sargeblobisa-

gan, ewinaaRmdegeba 93/104/EC direqtivas. mniSvnelovania nicis qartiis 

mxedvelobaSi miRebac; kerZod, qartiis 31-e muxlis me-2 punqtis Tanax-

mad, rogorc amas aRniSnavs iuristi (mTavari iuristi ticiani) ticiano 
Bectu C-173/99 saqmis Sesaxeb Tavis 2001 wlis 8 Tebervlis daskvnebSi, 

„yvela momuSaves aqvs muSaobis maqsimaluri xangrZlivobis farglebis 

dadgenis, dRiuri, kvireuli Sesvenebebisa da wliuri anazRaurebadi Sve-

bulebis ufleba“. anazRaurebadi wliuri Svebulebis uflebis aRiarebis 

problemis ganxilvisas iuristi xazs usvams qartiiT uflebis aRiarebis 

mniSvnelobas direqtivebSi ukve asaxul uflebasTan mimarTebiT. mar-

Tlac, 31-e muxli, erTi mxriv, evropuli socialuri qartiis me-2 da 

dasaqmebulTa uflebis Sesaxeb evropuli kavSiris qartiis me-8 muxle-

biT STagonebulad gamoiyureba; meore mxriv, masSi mxedvelobaSia miReb-

uli evropuli kavSiris 93/104/EC direqtiva samuSao drois organizebis 

zogierTi aspeqtis Sesaxeb.8

2109-e muxlis me-2 punqti cxadyofs, rom sistema aSkara upiratesobas 

aniWebs wliuri dasvenebis erTdroulad gamoyenebas, Tumca, amave dros, 

aRiarebs misi dayofis SesaZleblobas. normis komentarSi mocemuli 

ganmartebisagan gansxvavebiT, romlis Tanaxmad, dayofa SeiZleba moxdes 

mxareTa SeTanxmebiT, 2109-e muxli TiTqos am sakiTxze erTpirovnuli 

gadawyvetilebis uflebas aZlevs damsaqmebels, romelic valdebulia, 

ganmartos dayofis saWiroeba, radgan dayofa SeiZleba Svebulebis fun-

qciisaTvis, daniSnulebisaTvis damazianebeli iyos.9

8 iuristi aRniSnavs, rom miuxedavad imisa, rom evropuli kavSiris qartia ZiriTa-

di uflebebis Sesaxeb, aris savaldebulo Zalis armqone wyaro, „gadawyvetilebaSi, 
romelSic msjelobs fundamenturi uflebis bunebasa da mniSvnelobaze, SeuZlebe-

lia, gverdi auaro qartias, gansakuTrebiT maSin, rodesac is aris arsebiTi miTiTebis 
sagani yvela moqmedi pirisaTvis _ wevri saxelmwifoebis, institutebis, fizikuri da 
iuridiuli pirebisaTvis evropuli gaerTianebis masStabiT“.
9 ix. P. Ichino,  me-3 sq., 435. am sakiTxTan dakavSirebiT Sso-is 1970 wlis №132 konvenciis 
me-8 muxlis pirveli punqti iTvaliswinebs Svebulebis dayofis SesaZleblobas im piro-

biT, rom Svebulebis arc erTi nawili ar unda iyos 2 kviraze naklebi. sakonstitucio 
sasamarTlom, agreTve, daazusta, rom danawileba ver Seexeba Svebulebis mTel peri-

ods, ramdenadac momuSave uflebamosilia, meti dRis ganmavlobaSi uwyvetad isarge-

blos wliuri SesvenebiT (Corte Cost., 19 December 1990, n. 543, in Foro it., 1991, 1, c. 391).
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2109-e muxlis me-2 punqtis Tanaxmad, Svebulebis dagegmva damsaqme-

blis prerogativaa. ZiriTadi gansxvaveba komentirebul normasTan aris 

is, rom damsaqmeblis gadawyvetileba ar SeiZleba iyos dausabuTebeli 

da upirobo, man mxedvelobaSi unda miiRos „sawarmoo aucilebloba da 

momuSavis interesebi“. amgvarad, damsaqmebeli ar aris Tavisufali, Ta-

vad gansazRvros wlis is periodi, rodesac SeaCerebs SromiT urTier-

Tobas, man gonivrulad unda SeuTavsos biznesis obieqturi saWiroebebi 

da dasaqmebulis piradi da ojaxuri interesebi.10

SesamCnevi gansxvaveba komentirebuli normis mowesrigebasTan Se-

exeba procedurebs. sinamdvileSi, Cveni sistemis mixedviT, damsaqmebeli 

valdebulia, gaacnos dasaqmebulebs yovelwliuri Svebulebebis ganrigi 

da masSi ganxorcielebuli, biznesisaTvis aucilebeli yvela Semdgomi 

cvlileba gonivrul vadaSi.11 miuxedavad imisa, rom ar arsebobs pirda-

piri miTiTebiTi norma, iTvleba, rom gacnoba unda moxdes Sesabamisi 

winaswari SetyobinebiT, raTa dasaqmebulebs mieceT SesaZlebloba, 

gadaanawilon, dagegmon samuSao da arasamuSao drois monacvleoba.12

rogorc aRiniSna, wliuri Svebulebis ufleba warmoiSoba namuSevari 

drois proporciulad (qarTuli kodeqsis 24-e muxli, saxelwodebidan 

gamomdinare, gansxvavebuli midrekilebis miuxedavad, adgens imave wess 

uflebis warmoSobis gamosaTvlelad saWiro drosTan mimarTebiT). mec-

nierTa umravlesobis azriT, namuSevari dro aris anazRaurebadi sta-

tusiT namuSevari periodi.13

SromiTi urTierTobis SeCerebis periodSi anazRaurebadi Sveb-

ulebis uflebis warmoSobis ganmartebis sakiTxi did problemebs war-

moSobs. miuxedavad imisa, rom is aris Sso-s 1970 wlis №132 konvenciis 

me-5 muxlis bolo punqtis14 normis nawili, problemas ar aqvs zusti, 

10 sakiTxTan dakavSirebiT ix. P. Ichino,  me-3 sq., 431; Codice Civile Annotatocon la Dottrina 
de la Giurisprudenza, gamocemulia G. Perlingireri, book V, vol. I, (Naples, 2010), at 259, sub art. 
2109; P. Sandulli, 1-li sq., 186 da Semdg. Tu sasamarTlo gadawyvetilebebis nawili xazs 
usvams biznesis interesebidan gamomdinare damsaqmeblis Tavisuflebis upirateso-

bas (Cass., 12 June2001, n. 7951, Lavoro giur., 2002,56), sxva gadawyvetilebebSi dafiqsire-

bulia, rom damsaqmebeli valdebulia, mxedvelobaSi miiRos dasaqmebulis miTiTe-

bebi da biznes interesebs mxolod im SemTxvevaSi unda misces upiratesoba, rodesac 
dasaqmebulis interesebTan sruli Seusabamoba arsebobs. amgvarad, damsaqmebelma 
unda dagegmos Svebulebebis periodi biznesis saWiroebebis Sesabamisad, magram ara 
dasaqmebulTaTvis sazianod. 
11 ix. F. Bano, La durata della prestazione, in Tratt. Dir. Priv. Bessone, XXIV, (Turin, 2007), at 370. 
am sakiTxze Sead. Cass., 11 February 2000, n. 1557, in Mass. Giur. lav., 2000, at 637, a. stanCis 

komentariT.
12 iqve.
13 ix. P. Ichino,  me-3 sq., 427 da Semdg.
14 „samsaxurSi gamoucxadebloba dasaqmebulis nebisagan damoukidebeli mizezebis 
gamo, rogoricaa avadmyofobis, sxeulis dazianebis, bavSvis gaCenisa da movlis gamo 
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fiqsirebuli gadawyveta: konvenciiT wevr saxelmwifoebs ekisreba val-

debuleba, gansazRvros SromiTi urTierTobis SeCerebis efeqti wli-

uri anazRaurebadi SvebulebiT sargeblobis uflebis warmoSobasTan 

mimarTebiT, Tumca TiToeul sistemas did Tavisufleba eZleva, im Sem-

TxvevaTa da farglebis identifikaciisas, sadac SeCerebis periodebi 

unda gauTanabrdes muSaobis periods.15

Cvens sistemaSi mowesrigebulia SeCerebis ramdenime SemTxveva: kod-

eqsis 2110-e muxlis iseve, rogorc 2001 wlis 26 martis №151 gankar-

gulebis 22-e muxlis me-3 punqtis Tanaxmad, Svebulebis uflebis war-

moSobisaTvis aucilebelia, mxedvelobaSi iqnes miRebuli samuSaoze 

aryofnis periodebi avadmyofobis,16 sxeulis dazianebis, mSobiarobis, 

mSobiarobis Semdgomi mdgomarebis gamo. 

zogadad, dadgenilia, rom Svebulebis uflebis mosapoveblad ar 

aris sakmarisi namdvili SromiTi xelSekruleba; samuSaos SeCerebis 

periodebi, romlebic ar aris dakavSirebuli pirad xelis SemSlel gare-

moebebTan, ar miiReba mxedvelobaSi (kerZod, Svebulebis ufleba ar war-

moiSoba samxedro samsaxuris, profkavSiris saqmianobasTan dakavSire-

buli Svebulebis an politikuri arCevnebis gamo dasvenebis periodebSi).

amis sapirispirod, SromiTi urTierTobis SeCerebis yvela is perio-

di, romlis ganmavlobaSic damsaqmeblebi valdebulni arian, gascen xel-

fasi, unda gauTanabrdes samuSao periodebs.17

samoqalaqo kodeqsis 2109-e muxlis me-4 punqti krZalavs Sveb-

ulebis periodebis damTxvevas, gadafarvas Setyobinebis, damsaqmeblis 

mier dasaqmebulis samsaxuridan gaTavisuflebis, dasaqmebulis mier 

sakuTari gancxadebiT wasvlis periodebTan. anazRaurebad Svebulebas-

Tan dakavSirebuli sxva valdebulebebi SeiZleba dadgenil iqnes indi-

aryofna unda CaiTvalos samuSao droSi“ wliuri Svebulebis uflebis mosapoveblad.   
15 ix. P. Ichino,  me-3 sq.
16 sakiTxTan dakavSirebiT sakasacio sasamarTlos gaerTianebulma kolegiam, sa-
samarTlo gadawyvetis kontrastis saCveneblad, miiCnia, rom avadmyofobis gamo Se-
Cerebuli SromiTi urTierTobis periodebi unda gauTanabrdes muSaobis periodebs 
da mxedvelobaSi unda iyos miRebuli Svebulebis periodis gamoTvlisas (Cass., sect. 
un., 12 Nov.2001, n. 14020, in Foro it., 1, c.411).
17 ix. P. Ichino,  me-3 sq., 429. kiTxvis niSani rCeba SeCerebis srul periodTan SromiTi 
urTierTobaSeCerebuli dasaqmebulebis fondis kavSirTan mimarTebiT. am gadawyve-

tis mxardamWeri mosazreba ix. G. D’eufemia, L’orario di Lavoro e I Riposi, in Trattatodi Diritto 
del Lavoro, U. Borsi & F. Pergolesi, (ed.), Vol. III, (Padua, 1953), at 258 ff.; M. D’antona, Sospen-
sione del lavoro per cause aziendali, mancato godimento delle ferie e diritto all’indennità sostitutiva, 
in Dir. Lav., (1975), 2, at 297 ff.; sawinaaRmdego mosazreba ix. M. Meucci, Questioni vecchie e 
nuove in temadi ferie annuali, in Mass. Giur. lav., (1981), at 585 ff. fondis monawileobis peri-

odTan dakavSirebuli gansxvavebuli mowesrigebis momxre SexedulebisaTvis ix. P. 
Ichino, me-3 sq.
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vidualuri koleqtiuri SromiTi xelSekrulebiT. mkacria Sso-s №132 
konvenciis me-6 muxlis pirveli da meore punqtebiT gaTvaliswinebuli 

valdebuleba, romelic krZalavs Svebulebis mier sxva mizeziT SromiTi 

urTierTobis SeCerebis periodis gadafarvas; garda amisa, norma adgens, 

rom „avadmyofobis, sxeuli dazianebis gamo samuSaos xelSeSlis perio-

debi ver iqneba miRebuli mxedvelobaSi anazRaurebadi Svebulebis min-

imaluri periodisaTvis.“ italiur sistemaSi SvebulebiT sargeblobisas 

damdgari dazianebis an avadmyofobis gamo ganpirobebuli SvebulebiT 

sargeblobis problema gadawyvita sakonstitucio sasamarTlom, romel-

mac samoqalaqo kodeqsis 2109-e muxlis nawilobrivi arakonstituciuro-

bis aRiarebisas daadgina, rom Tu dasaqmebuli avad xdeba anazRaurebadi 

SvebulebiT sargeblobis dros, es, rogorc institutisaTvis zianis mi-

myenebeli garemoeba, iwvevs misi saSvebulebo periodis Sewyvetas.18

sakonstitucio sasamarTlos mosazrebiT,19 Svebulebis periodi Se-

Cerdeba maSin, rodesac „paTologiuri mdgomareoba SeuTavsebelia das-

venebis, fsiqofizikuri aRdgenis mdgomareobasTan da SvebulebiT tk-

bobis SesaZleblobasTan“ imgvarad, rom damsaqmeblisaTvis avad yofnis 

Sesaxeb Setyobinebis Semdeg Svebulebis periodi gardaiqmneba avadmyo-

fobis gamo aryofnis periodad.20

bolo periodSi evropuli sasamarTlo, romelic xazs usvams yovel-

wliuri anazRaurebadi Svebulebis mniSvnelobas, rogorc gaerTianebis 

socialuri uflebis princips21, aRniSnavs mkveTr gansxvavebas wliuri 

anazRaurebadi Svebulebis uflebis mizans, misces SesaZlebloba dasaqme-

bulebs, daisvenon, isargeblon dasvenebisa da garTobis periodiT da avad-

myofobis gamo aryofnis uflebis mizans Soris; es ukanaskneli dasaqme-

18 Corte cost., 30 December 1987, n. 616, in Foro It., (1988), 1, c. 1062.
19 gaerTianebuli kolegia adgens, rom SeCerebis wliur Svebulebaze gavlenis prin-

cipi ar aris absoluturi, aramed eqvemdebareba gamonakliss, da maTi gamocnobisaT-

vis aucilebelia mxedvelobaSi miviRoT „avadobebi da maTi SeuTavsebloba Sveb-
ulebis Zireul funqciasTan“. (Cass., S.U., 23 February 1998, n. 1947, in Riv. it. dir. lav., 1998, 
2, at 743 p. tulinis komentarebiT, Sulla Sospensione del periodo feriale per malattia dellavora-
tore: l’intervento delle Sezioni Unite). TemasTan dakavSirebiT ix. G. Ferie, malattia e buona fede.
La Cassazione detta il principio, in Lav. Giur., (2011), 9, at 913 ff.
20 sakasacio sasamarTlos praqtika iTvaliswinebs, rom mosamarTlis Sefasebazea 
damokidebuli xdomilebis efeqtis dadgena; damsaqmebels ki SeuZlia, moiTxovos 
klinikuri Semowmeba dasaqmebulTa uflebebis statutis me-5 muxli mixedviT (as 
Cass., S.U., 23 February 1998, cit.; Cass., 10 April 1997, n. 3093, in Not. Giur. lav., 1997, at 382; 
Cass. 20 December 1995, n. 12998, ivi, 1996, at 59).
21 mniSvnelovania, rom sasamarTlo gamoricxavs 31-e muxlis me-2 punqts, romelic 
adgens Svebulebis uflebas, evropuli gaerTianebis ZiriTdi uflebebis qartiidan 
da, amave dros, imave ufleba aRiarebulia evropuli gaerTianebis xelSekrulebis 
me-6 muxlis pirveli punqtiT.
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buls eniWeba imisTvis, rom gamojanmrTeldes da aicilos Sromisuunaroba.

amgvarad, sasamarTlo adgens, rom wliuri anazRaurebadi Svebulebis 

uflebis arsidan gamomdinareobs dasaqmebulis ufleba, isargeblos am 

uflebiT sxva dros, rodesac is avad xdeba winaswar dagegmili wliuri 

anazRaurebadi Svebulebis periodSi.22

qarTuli kodeqsis 25-e muxli adgens, rom mxaris TanxmobiT da mx-

olod im SemTxvevaSi, rodesac wliuri anazRaurebadi Svebulebis gamoy-

enebam SeiZleba daazaralos samuSaos normaluri mimdinareoba, Svebule-

biT sargebloba SeiZleba gadatanil iqnes momdevno wlisaTvis. 

2003 wlis №66 gankargulebis me-10 muxli, romelic Secvala 2004 
wlis №213 gankargulebam 93/104 direqtivis Sesabamisi normis implemen-

taciiT, iTvaliswinebs Svebulebis gadatanis SesaZleblobas. amgvarad, 

kanonmdebelma 2004 wlis cvlilebiT uaryo manamde sakonstitucio sa-

samarTlos mier miRebuli Teza23 Svebulebis uflebiT „wlis ganmavloba-

Si“ sargeblobis saWiroebis Sesaxeb; me-10 muxlis Tanaxmad, Svebulebis 

periodiT sargebloba unda moxdes minimum ori kviris ganmavlobaSi am 

uflebis mopovebis wels, xolo darCenili ori kviris SvebulebiT ki _ 

zemoaRniSnuli wlis „momdevno 18 Tvis ganmavlobaSi“.

italiuri kanoni SesabamisobaSia evropul kanonmdeblobasTan, rac 

dasturdeba evropuli sasamarTlos praqtikiT, romliTac aRiarebulia 

institutis „dadebiT efeqti“ momuSavis usafrTxoebisa da janmrTelo-

bisaTvis im SemTxvevaSic, rodesac SvebulebiT sargeblobloben mogvi-

anebiT gadatanis gziT.24

konstituciis 36-e muxli baTilad acxadebs nebismier SeTanxme-

bas, iqneba is individualuri Tu koleqtiuri SromiTi xelSekrulebis 

nawili, romelic iTvaliswinebs Svebulebis uflebaze uars; aseTi Sedegi 

dakavSirebulia am uflebis ganusxviseblobasTan, ramdenadac misi miza-

nia dasaqmebulis pirovnulobis dacva. 

2003 wlis №66 gankargulebis me-2 punqti pirdapir awesebs Sveb-

ulebis periodiT sargeblobis princips da am Svebulebis ekonomikuri 

sargebliT Caunacvlebel bunebas;25 aq igulisxmeba e.w. gamouyenebeli 

Svebulebis sargebeli, romelsac manamde bevri koleqtiuri SeTanxmeba 

22 Corte Giust., 21 June 2012, in Guce, 250 of 18.8.2012, p. 4 ss.; Corte Giust.,Causa C-194/12; Ord 
21 February 2013, in Guce 108 of 13.4.2013, at 11. TemasTan dakavSirebiT ix. V. Pietrogiovanni, 
Ancora due nuove pronunce della Corte di Giustiziasul diritto alle ferie e la malattia del lavoratore, in 
Lav. Giur., (2012), 7,681 ff.
23 Corte cost., judgment of 19 December 1990, n. 543, in Foro it., 1991, 1, c. 391.
24 TemasTan dakavSirebiT ix. A. Grieco, Finalità delle ferie e collocazione temporale: il rinvio 
oltrel’anno nell’interesse del lavoratore, in Riv. Giur. Lav., (2011), 2, at 195 ff.
25 TemasTan dakavSirebiT ix. A. Grieco, Finalità delle ferie e collocazione temporale: il rinvio 
oltrel’anno nell’interesse del lavoratore, in Riv. Giur. Lav., (2011), 2, at 195 ff.
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iTvaliswinebda im SemTxvevebisTvis, rodesac SvebulebiT sargebloba 

ar xdeboda am uflebis warmoSobis wlis momdevno wlis ganmavlobaSi.26 

direqtiva Seicavs akrZalvas minimum 4 kviris periodTan dakavSirebiT da 

ara Svebulebis momdevno periodebisaTvis. №66/2003 gankargulebis me-

181 muxlis me-3 punqti me-10 muxlis pirvel punqtiT gaTvaliswinebuli 

valdebulebis darRvevis gamo adgens gansxvavebuli odenobis adminis-

traciul jarimas (130-dan 780 evromde) TiToeuli dasaqmebulisa da Sve-

bulebiT arsargeblobis an ukanonod sargeblobis yvela periodisaTvis. 

rac Seexeba komentaris msjelobas, romelSic ar aris miTiTeba msgavs 

situaciaze, evropuli kanonmdeblobiT moTxovnili wesebis gamoyenebiT, 

naTelia gamouyenebeli SvebulebisaTvis sanacvlo ekonomikuri sarge-

blis gauqmeba; es akrZalva mniSvnelovani siaxlea italiur sistemaSi, 

sadac is adre farTod gamoiyeneboda da xSirad mimarTavdnen erTsa da 

imave koleqtiur SromiT xelSekrulebaSi. TviT sasamarTlo praqtikis 

udides nawilSi aRiarebuli iyo gamouyenebeli Svebulebis Canacvlebas 

SesaZlebloba ekvivalenturi ekonomikuri sargebliT.27 aseve akrZalvas 

iTvaliswinebs 2003 wlis 88-e direqtivis me-7 muxli. amgvarad, dRes-

dReobiT, kanoniT aRiarebuli gamouyenebeli anazRaurebadi Svebulebis 

Canacvlebis ekonomikuri sargebliT mxolod im SemTxvevaSi, rodesac 

SromiTi urTierToba sruldeba uflebis srulad gamoyenebamde.28 e.w. 

gamouyenebeli anazRaurebadi Svebulebis gauqmeba gadmonaSTi hipo-

Tezaa, sul mcire 4-kviriani gamoeyenebis SesaZleblobis mimarT. im Sem-

TxvevaSi, rodesac koleqtiuri SromiTi xelSekruleba Svebulebis ufro 

did periods iTvaliswinebs, 4 kviraze meti Svebulebis dReebi Tavisu-

flad Canacvlebadia Sesatyvisi ekonomikuri sargebliT.29

26 aRniSnulisgan gansxvavebiT, me-10 muxlis me-2 punqtiT (SromiTi urTierTobis 
dasrulebis Sesaxeb) dgindeba, rom dasaqmebuls aqvs sanacvlo ekonomikuri sargeb-

lis miRebis ufleba, romlis odenoba uTanabrdeba gamouyenebeli Svebulebis mocu-

lobis anazRaurebas (P. Ichino,  me-3 sq., 442).
27 sasamarTlo aniWebda gamouyenebel anazRaurebad Svebulebas nacvalgebis bune-

bas; imave mimarTulebiT ix. P. Ichino,  me-3 sq., 442. zogierTi sasamarTlo gadawyvetile-

ba maT aniWebda anazRaurebad bunebas (Cass., 21 February 2001, n. 2569, in LG, 2001, at 549; 
Cass., 24 October 2000, n. 13980, cit.). TemasTan dakavSirebiT ix. M. Morandi, Sullanatura 
dell’indennità sostitutiva delle ferie e sul regime di prescrizione, in Riv. Crit. Dir. Lav., (2001), 3, at 673 ff.
28 ramdenadac me-10 muxlSi Svebulebis minimaluri periodi gamoiangariSdeba wliu-

rad, Svebulebis gauqmeba misaRebi unda iyos fiqsirebuli droiT dasaqmebulebisaT-

vis, romlebic erT welze naklebi vadiT muSaobeb.
29 So Trib. Milano, 3 March 2005, in Guida dir., 2005, at 76. dasaqmebuli, romelic adgeba 
samarTlebriv gzas, raTa miiRos Camanacvlebeli gauqmeba, valdebulia, daamtki-

cos Svebulebis dReebisaTvis gankuTvnil periodSi muSaobis faqti, radgan wliuri 
normirebuli samuSao drois zemoT ganxorcielebuli samuSao aris likvidaciis 
uflebis warmoSobis safuZveli (Cass., 16 February 2007, n. 3619, in Giur. lav., 2007, at 75; 
Cass., 3 December 2004, n. 22751, inMass. Giur. it., 2004).
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analogiurad, arc evropuli samarTali aRiarebs, rom wliuri anaz-

Raurebadi Svebulebis 93/104/EC direqtiviT gansazRvruli minimaluri 

oTxkviriani periodi SeiZleba Canacvlebul iqnes ekonomikuri sargebliT; 

93/104 direqtivis gamoyenebiT, dasaqmebulis uvneblobisa da janmrT-

elobis dasacavad, is adgens dasaqmebulis uflebas „realurad, faqto-

brivad, namdvilad“ isargeblos wliuri dasvenebis minimaluri periodiT.30

rac Seexeba Svebulebis periodis anazRaurebis proceduras, orive _ 

samoqalaqo kodeqsis 36-e da 2109-e _ muxli adgens wliuri Svebulebis 

periodis anazRaurebas e.w. yvelafris momcveli gadaxdis dawesebis gar-

eSe; amgvarad, 80-iani wlebidan moyolebuli sasamarTlo praqtikam didi 

Tavisufleba mianiWa individualur da koleqtiur avtonomias.31 Tumca 

ramdenime gadawyvetilebaSi mieTiTa Svebulebis periodis anazRaurebis 

minimalur qveda zRvarze qvemoT dawevis (e.w. sabaziso gadaxdis) Seu-

Zleblobis Sesaxeb, Tundac amas iTvaliswinebdes koleqtiuri xelSek-

ruleba samuSao periodisaTvis.32

dRis ganmavlobaSi naxevar ganakveTze muSaobis (horizo ntaluri nax-

evarganakveTi) SemTxvevaSi Svebulebis xangrZlivoba Cveulebrivi SemTx-

vevis msgavsi rCeba, xolo anazRaureba xelSekrulebiT gaTvaliswinebu-

li namuSevari drois proporciulad gamoiangariSeba; e.w. vertikaluri 

naxevarganakveTis SemTxvevaSi, rodesac srul samuSao dRes meore dRis 

dasveneba mosdevs, Svebulebis periodi proporciulad mcirdeba namu-

Sevari drois mixedviT, maSin rodesac anazRaureba rCeba is, rac sruli 

ganakveTis kontraqtiTaa gaTvaliswinebuli. 

valeria de oto

neapolis meore universitetis 

kerZo samarTlis akademiuri mkvlevari

30 Corte giust., 24 January 2012, case c-282/10 in Lav. giur., 2012, at 675 ff., v. pietrojovanis 
komentariT. Svebulebis principidan gamomdinareobs dasaqmebulis ufleba, miiRos 
anazRaurebadi Svebuleba minimum 2-kviriani periodiT, rodesac  uflebis warmoSo-

bis weli dasasrulis pirasaa da damsaqmebelma ar misca misi gamoyenebis ufleba (2003 
wlis №66 dadgenilebis me-10 muxli); es vrceldeba, agreTve, momdevno kvirezec, 
romlebisTvisac xelSekruleba iTvaliswinebs sargeblis miRebas. 
31 Svebulebis periodis arasavaldebulo sruli gauqmebis Sesaxeb ix. Cass., 12 and 18 
February, 1985, no. 1189 and 1426, in Riv. it. dir. lav., 1985, 2, at 196 ff. So Cass., 15 October 1985, 
n. 5061, in Not. Giur. lav., 1985, at 746.
32 So Cass., 15 October 1985, n. 5061, in Not. Giur. lav., 1985, at 746.
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Tavi VI 

Svebuleba orsulobis, mSobiarobisa da bavSvis movlis gamo, 

Svebuleba axalSobilis Svilad ayvanis gamo da damatebiTi 

Svebuleba bavSvis movlis gamo

muxli 27. Svebuleba orsulobis, mSobiarobisa da bavSvis movlis 

gamo

1. dasaqmebuls Tavisi moTxovnis safuZvelze eZleva orsulobis, 

mSobiarobisa da bavSvis movlis gamo Svebuleba 730 kalendaruli dRis 

odenobiT. 

2. orsulobis, mSobiarobisa da bavSvis movlis gamo Svebulebidan 

anazRaurebadia 183 kalendaruli dRe, xolo mSobiarobis garTulebis 

an tyupis Sobis SemTxvevaSi _ 200 kalendaruli dRe.

3. am muxlis me-2 punqtiT gaTvaliswinebuli Svebuleba dasaqmebuls 

Tavisi Sexedulebisamebr SeuZlia gadaanawilos orsulobisa da mSobiar-

obis Semdgom periodebze.  

muxli 28. Svebuleba axalSobilis Svilad ayvanis gamo

dasaqmebuls, romelmac iSvila erT wlamde asakis bavSvi, Tavisi 

moTxovnis safuZvelze eZleva axalSobilis Svilad ayvanis gamo Sveb-

uleba bavSvis dabadebidan 550 kalendaruli dRis odenobiT. am Svebule-

bidan anazRaurebadia 90 kalendaruli dRe.

muxli 29. orsulobis, mSobiarobisa da bavSvis movlis gamo 

Svebulebisa da axalSobilis Svilad ayvanis gamo Svebulebis 

anazRaureba

orsulobis, mSobiarobisa da bavSvis movlis gamo Svebuleba da axal-

Sobilis Svilad ayvanis gamo Svebuleba anazRaurdeba saqarTvelos sax-

elmwifo biujetidan, saqarTvelos kanonmdeblobiT dadgenili wesiT. 

orsulobis, mSobiarobisa da bavSvis movlis gamo anazRaurebadi Sveb-

ulebis, agreTve axalSobilis Svilad ayvanis gamo anazRaurebadi Sveb-

ulebis periodze gasacemi fuladi daxmarebis odenobaa ara umetes 1000 
larisa. damsaqmebeli da dasaqmebuli SeiZleba SeTanxmdnen damatebiT 

anazRaurebaze.
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muxli 30. damatebiTi Svebuleba bavSvis movlis gamo

1. dasaqmebuls Tavisive TxovniT, uwyvetad an nawil-nawil, magram ara 

nakleb weliwadSi 2 kvirisa, eZleva anazRaurebis gareSe Svebuleba bavS-

vis movlis gamo _ 12 kviris odenobiT, sanam bavSvs Seusruldeba 5 weli. 

2. bavSvis movlis gamo damatebiTi Svebuleba SeiZleba mieces nebis-

mier pirs, romelic faqtobrivad uvlis bavSvs. 

komentari

1. Svebuleba bavSvis movlis gamo da qalisa da mamakacis Tanaswori 

mopyrobis principi SromiT urTierTobebSi

orsuloba, mSobiaroba da bavSvis movla1, zogadad, erovnul kanonmde-

blobebSi ganixileba, rogorc SromiTi urTierTobis SeCerebis safuZve-

li, anu SromiTi saqmianobis droebiTi Sewyveta dasaqmebulis pirad 

sferosTan dakavSirebuli xdomilebis gamo. 

SromiTi urTierTobis SeCerebis Sesaxeb am hipoTezis arseboba aix-

sneba dasaqmebulis uflebiT, SeinarCunos samsaxuri, muSaobis SeuZle-

blobis miuxedavad. zogadi wesisagan gansxvavebiT, damsaqmebels ar 

SeuZlia xelSekrulebis moSla im SemTxvevaSi, rodesac SeuZleblobis 

romelime safuZveli dgeba da riski, rom garemoebebi, romelic xels 

uSlis dasaqmebuls, ganaxorcielos SromiTi saqmianoba, SeiZleba war-

moiSvas, gadadis damsaqmebelTan. 

evropuli samarTali bavSvis movlis gamo SromiTi urTierTobis 

SeCerebis sakiTxebze Zalian mniSvnelovani aspeqtia qalebisa da mamak-

acebis Tanaswori mopyrobis politikis implementaciis procesSi. Sromi-

Ti urTierTobis SeCereba orsulobis, mSobiarobis an bavSvis movlis 

gamo, marTlac rom erT-erTi im pozitiuri diskriminaciaTagania, rom-

lis mizania, gauadvilos nakleb xalsyrel pirobebSi myof sqess SromiTi 

saqmianoba.2

1 sxeulis dazianebasTan, avadmyofobasTan, samxedro samsaxurTan da sxva mize-

zebTan erTad, romlebic dasaqmebulis gadamzadebas da misi ojaxuri saqmeebis 

mogvarebas exeba.
2 pozitiuri diskriminacia cxadad daSvebulia evropuli kavSiris funqcionirebis 

Sesaxeb xelSekrulebis 157-e muxliT, OJC 326, 26.10.2012 _ citata: „(...) 4. SromiT 

cxovrebaSi qalisa da mamakacis sruli Tanasworobis praqtikuli uzrunvelyofis 

mizniT, Tanaswori mopyrobis principma xeli ar unda SeuSalos nebismier wevr 

qveyanas, SeinarCunos an miiRos zomebi specifikuri upiratesobis misaniWeblad 

im mizniT, rom gauadvildes naklebad xelsayrel pirobebSi myof sqess, ganagrZos 

SromiTi saqmianoba an moxdes profesiul karieraSi araxelsayreli mdgomareobis 

prevencia an kompensacia“.

g. mazei,  muxli 27-30
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Tavis mxriv, SromiT sferoSi qalebisa da mamakacTa Tanaswori mopy-

robis principi, drois msvlelobasTan erTad, gaxda ufro zogadi prin-

cipis nawili, romelic krZalavs diskriminaciis nebismier formas da 

vrceldeba nebismier urTierTobasa Tu aqtivobaze.

dResdReobiT evropuli kavSiris sabWo aRWurvilia ZalauflebiT, 

rom ganaxorcielos Sesabamisi qmedebebi ara mxolod sqesis, aramed ra-

sis, eTnikuri warmomavlobis, religiis, rwmenis, SezRuduli SesaZle-

blobis, asakis Tu seqsualuri orientaciis gamo diskriminaciis dasa-

marcxeblad.3

amgvarad, evropul kavSirSi diskriminaciisagan dacva, romelic, 

sawyis etapze dakavSirebuli iyo mxolod zogierT riskfaqtorTan, ro-

goricaa erovneba da genderi, droTa ganmavlobaSi gafarTovda da, am-

jerad moicavs diskriminaciis yvela formas da yvela saxis urTierTo-

bas pirebs Soris. 

rogorc ukeT gamoCndeba Semdeg punqtebSi, orsulobis, mSobiarobisa 

da bavSvis movlis periodSi dasaqmebuli qalis dasacavad miRebuli zome-

bi ar arRvevs Tanasworobis princips, piriqiT, es zomebi warmoadgens 

iaraRs, xelsawyos SromiT pirobebSi Tanasworobis uzrunvelsayofad. 

2. evropuli kavSiris politikisa da kanonmdeblobis 

ganviTareba SromiT pirobebSi qalisa da mamakacis Tanasworobis 

uzrunvelyofis sferoSi

evropuli institutebi yovelTvis mkafiod da ganuxrelad misdevdnen 

da misdeven SromiT sferoSi qalisa da mamakacis Tanaswori mopyrobis 

princips mas Semdeg, rac romis xelSekruleba Sevida ZalaSi. 

principi, romelic sawyis etapze mxolod nacvalgebisaTvis gamoiy-

eneboda, ganmtkicda da gafarTovda samocdaaTian da oTxmocian wlebSi 

miRebuli direqtivebiT da, mogvianebiT, gavrcelda, agreTve, sxva mniS-

vnelovan SromiT elementebze4; am mraval direqtivas, rekomendaciasa 

3 ix. evropuli kavSiris funqcionirebis Sesaxeb SeTanxmebis me-19 muxli.
4 ix. kerZod: sabWos 1975 wlis 10 Tebervlis 75/117/EEC direqtiva qalTa da ma-

makacTaTvis Tanaswori anazRaurebis principis gamoyenebasTan dakavSirebiT wevri 

saxelmwifoebis samarTlian daaxloebis Sesaxeb; sabWos 1976 wlis 9 Tebervlis 

76/207/EEC direqtiva qalisa da mamakacis Tanaswori mopyrobis principis dan-

ergvis Sesaxeb samsaxuris xelmisawvdomobis, profesiuli gadamzadebisa da dawi-

naurebis, SromiTi pirobebis kuTxiT; sabWos 1978 wlis 19 dekembris 79/7/EEC 

direqtiva socialuri uzrunvelyofis sferoSi qalisa da mamakacis Tanaswori 

mopyrobis principis progresuli danergvis Sesaxeb; sabWos 1986 wlis 24 ivlisis 

86/378/EEC direqtiva dasaqmebis socialuri uzrunvelyofis sqemebSi qalisa da 

mamakacis Tanasworobis principis danergvis Sesaxeb (mogvianebiT, Secvlilia sab-

Wos 1996 wlis 20 dekembris 96/97/EEC direqtiviT); sabWos 1986 wlis 11 dekembris 

g. mazei,  muxli 27-30
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Tu rezolucias Soris, zogierTi aiZulebda wevr saxelmwifoebs, mi-

eRoT zomebi qalisa da mamakacisaTvis SromiT sakiTxebSi Tanabari Sesa-

Zleblobebis xelSesawyobad.

2000 wlidan evropul kavSirSi mniSvnelovnad gafarTovda diskrimi-

naciisagan dacva, rasac emateboda TemasTan dakavSirebiT evropuli kav-

Siris evropuli sasamarTlos cnobili, gaxmaurebuli praqtika.5

2000 wlis direqtivebidan moyolebuli6, evropuli kavSiris poli-

tikaSi Seicvala perspeqtiva, romelic fokusirdebida SromiT urTier-

Tobaze, individisa da adamianuri Rirsebis dacvaze damyarebuli per-

86/613/EEC direqtiva mamakacisa da qalis Tanasworobis principis gamoyenebis Ses-

axeb soflis meurneobis da sxva aqtivobebSi CarTuli da TviTdasaqmebuli qa-

lebis mimarT da TviTdasaqmebuli qalebis dacvis Sesaxeb orsulobisa da dedobis 

ganmavlobaSi (mogvianebiT, gauqmebul da Secvlil iqna evropuli parlamentisa 

da sabWos 2010 wlis 7 ivlisis 2010/41/UE direqtiviT TviTdasaqmebiT aqtivobaSi 

CarTuli qalebisa da mamakacebis Tanasworobis Sesaxeb).
5 ix. kerZod: sabWos 2000 wlis 29 ivnisis 2000/43/EC pirTa Tanaswori mopyrobis 

Sesaxeb, miuxedavad maTi rasobrivi Tu eTnikuri warmomavlobisa; sabWos 2000 wlis 

27 noembris 2000/78/EC direqtiva SromiT saqmianobaSi Tanaswori mopyrobis zog-

adi CarCos dadgenis Sesaxeb (italiur samarTlebriv sistemaSi mas kanonis Zala 

mieniWa 2003 wlis 9 ivlisis №216 sakanonmdeblo gankargulebiT); evropuli par-

lamentisa da sabWos 2002 wlis 23 seqtembris 2002/73/EC direqtiva, romelsac 

cvlilebebi Seaqvs sabWos 76/207/EEC direqtivaSi qalisa da mamakacis Tanaswori 

mopyrobis principis danergvis Sesaxeb samsaxuris xelmisawvdomobis, profesiuli 

gadamzadebis da dawinaurebis, SromiTi pirobebis mimarTulebiT; sabWos 2004 wlis 

13 dekembris 2004/113/EC direqtiva saqonlis miwodebisa da momsaxurebis gawevis 

da xelmisawvdomobis kuTxiT qalisa da mamakacis Tanaswori mopyrobis principis 

danergvis Sesaxeb; evropuli kavSiris parlamentisa da sabWos 2006 wlis 5 ivlisis 

2006/54/EC direqtiva SromiTsamarTlebriv urTierTobebSi qalisa da mamakacis 

Tanabari SesaZleblobebisa da Tanaswori mopyrobis principis danergvis Sesaxeb; 

am direqtivam gaauqma is aqtebi, romlebic miRebuli iyo 70-iani wlebidan 90-
iani wlebamde gamoSvebuli 7 direqtivis safuZvelze; mas mieniWa kanonis Zala da 

SeuerTda evropulis sasamarTlos praqtikas. 

evropuli sasamarTlos yvelaze ufro relevantur, Sesabamis gadawyvetilebebs 

Soris ix. evropuli sasamarTlos 1999 wlis 31 oqtombris C-333/97 gadawyvetile-

ba, evropuli sasamarTlos 1999 wlis angariSi, I-07243; evropuli sasamarTlos 

2005 wlis 14 aprilis saqme C-519/03, evropuli sasamarTlos 2005 wlis angariSi,  
I-03067; evropuli sasamarTlos 2007 wlis 20 seqtembris saqme C-116/06, evropuli 

sasamarTlos 2007 wlis angariSi, I-07643.
6 direqtiva 2000/43/EC adgens rasobrivi da eTnikuri warmoSobis niSniT diskrimi-

naciis akrZalvas ara mxolod dasaqmebulTan da TviTdasaqmebulTan mimarTebiT, 

aramed, agreTve, Tanamedrove iseT samoqalaqo uflebebTan mimarTebiT, rogori-

caa socialuri uzrunvelyofa, socialuri da jandacvis servisebi, ganaTleba da 

saqonelsa da momsaxurebasTan daSveba (me-3 muxli). direqtiva 2000/78/EC adgens 

zogad CarCos SromiT urTierTobaSi Tanaswori mopyrobisaTvis da krZalavs re-

ligiaze, aRmsareblobaze, SezRudul SesaZleblobaze, asaksa da seqsualur ori-

entaciaze damyarebul diskriminacias. 

g. mazei,  muxli 27-30
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speqtivis sasargeblod. am axali xedvis mizania, individis (zogadad, 

individis, rogorc subieqtis da ara rogorc dasaqmebulis) fundamen-

turi uflebebis dacva diskriminaciis nebismieri formisagan, romelic 

dafuZnebulia identobis elementebze. aq igulisxmeba rogorc nebis 

gareSe SeZenili (rogoricaa sqesi, rasa, asaki, eTnikuri warmomavlo-

ba da SezRuduli SesaZlebloba), aseve sakuTari surviliT SeZenili 

(rogoricaa religia, rwmena da seqsualuri orientacia) elementebi.

SromiT urTierTobebSi qalisa da mamakacis Tanaswori mopyrobis 

sakiTxSi mniSvnelovani wingadadgmuli nabiji iyo amsterdamis SeTanx-

meba, romelmac sabWos mianiWa Carevis mniSvnelovani Zalaufleba am 

sferoSi. evropuli kavSiris funqcionirebis Sesaxeb SeTanxmeba mkafiod 

da araorazrovnad aZlevs sabWos uflebamosilebas, gaataros Sesabamisi 

RonisZiebebi, raTa daZlios ara mxolod sqesis niSniT, aramed, agreTve, 

rasis, eTnikuri warmoSobis, religiis, piradi rwmenis, SezRuduli Ses-

aZleblobis, asakis Tu seqsualuri orientaciis niSniT arsebuli dis-

kriminacia.7

evropuli gaerTianebis funqcionirebis Sesaxeb SeTanxmebis 157-
e muxliT pirdapiraa aRiareuli sabWos uflebamosileba, miiRos 

zomebi, romlebic uzrunvelyofs qalisa da mamakacis Tanaswori Ses-

aZleblobisa da Tanaswori mopyrobis principis danergvas SromiT 

urTierTobebSi. es muxli, agreTve, adgens, rom pozitiuri diskrimi-

nacia, romlis mizania, nakleb xelsayrel poziciaSi myof sqess gau-

advilos SromiTi saqmianobis ganxorcieleba, legitimuria. amis gaT-

valiswinebiT, orsuli da mcirewlovani Svilis myoli qalis dacvis 

mizniT miRebuli zomebi ar arRvevs Tanasworobis princips, piriqiT, 

es zomebi warmoadgens sqesTa Tanasworobis uzrunvelyofis saSuale-

bas SromiT urTierTobebSi. 

Tumca, unda gvaxsovdes, rom diskriminaciis winaaRmdeg politi-

kis gafarToeba emyareba evropuli kavSiris fundamenturi uflebebis 

qartias, romelic mkafiod ayalibebs Rirebulebebs, romlebzec evro-

puli kavSiria dafuZnebuli; esenia: adamianuri Rirseba, Tavisufleba, 

Tanasworoba, solidaroba da am faseulobebis uzrunvelsayofad is 

7 evropuli kavSiris funqcionirebis Sesaxeb SeTanxmebis me-19 muxlis (yofili 

evropuli gaerTianebis SeTanxmebis Sesaxeb xelSekrulebis me-13 muxli) pirvel 

punqtSi vkiTxulobT: „SeTanxmebebis nebismieri sxva normisaTvis zianis miyenebis 

gareSe da im Zalauflebis farglebSi, rac am SeTanxmebebiT aqvs miniWebuli 

gaerTianebaSi sabWos, specialuri sakanonmdeblo procedurebis Sesabamisi erT-

pirovnuli qmedebiT, evropuli parlamentis Tanxmobis miRebis Semdeg SeuZlia, 

gaataros Sesabamisi RonisZiebebi sqesze, rasobriv Tu eTnikur warmomavlobaze, 

rwmenasa Tu aRmsareblobaze, SezRudul SesaZleblobaze, asaksa Tu seqsualur 

orientaciaze dafuZnebuli diskriminaciis dasamarcxeblad“. 

g. mazei,  muxli 27-30
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icavs individs, rogorc subieqts diskriminaciisa da socialuri gari-

yvis nebismieri formis akrZalviT. 

sakmarisi iqneba xazi gaesvas imas, rom fundamenturi uflebebis 

qartiis preambulaSi adamianis Rirseba, Tavisufleba da solidaro-

ba ganimarteba, rogorc „ganuyofeli da sayovelTao Rirebulebebi“, 

amgvarad, isini daculi unda iyos ucxoelebis mimarTac da social-

uri uzrunvelyofis uflebas aniWebs nebismier individs, romelsac 

sacxovrebeli adgili aqvs an kanonierad gadaadgildeba evropuli kav-

Siris teritoriaze. 

amgvarad, adamianis Rirsebis gaTvaliswinebiT, individi daculia, 

miuxedavad-+ misi statusisa da dasaqmebuli moqalaqisadmi moqmedi min-

imaluri standarti, romelic operirebs SromiTi xelSekrulebisa da im 

samarTlebrivi, socialuri da ekonomikuri konteqstisagan damoukide-

blad, romelSic is cxovrobs; igi gamoiyeneba, agreTve, maT mimarTac, 

vinc ar aris evropuli kavSiris moqalaqe.

3. diskriminaciis cneba da Tanaswori mopyrobis principis 

danergva

rogorc zemoT aRiniSna, orsulobisa da bavSvis movlis periodSi qalis 

dacvis mizniT miRebuli zomebi ar arRvevs Tanaswori mopyrobis prin-

cips; piriqiT, es zomebi warmoadgens saSualebas, raTa uzrunvelyofili 

iyos sqesTa realuri Tanasworoba SromiT pirobebSi. 

am mizniT, rogorc zemoT iyo xazgasmuli, evropuli kavSiris fun-

qcionirebis Sesaxeb SeTanxmebis 157-e muxli pirdapir aRiarebs sabWos 

uflebamosilebas, miiRos zomebi, romlebic uzrunvelyofs qalisa da 

mamakacis Tanaswori SesaZleblobisa da Tanaswori mopyrobis principis 

danergvas SromiT urTierTobebSi. es muxli, agreTve, adgens, rom pozi-

tiuri diskriminacia, romlis mizania, naklebad wamodgenil sqess gauad-

vilos SromiTi saqmianobis ganxorcieleba, legitimuria. am WrilSi, or-

suli qalisa da mcirewlovanis dedis dacvis mizniT miRebuli zomebi ar 

arRvevs Tanasworobis princips; piriqiT, es zomebi warmoadgens sqesTa 

Tanasworobis uzrunvelyofis saSualebas SromiT urTierTobebSi.8 

8  evropuli kavSiris funqcionirebis Sesaxeb xelSekrulebis 157-e muxlis me-3 da 

me-4 punqtebi: ̀ 3. evropuli parlamenti da sabWo moqmedebs ra sakanonmdeblo pro-

cedurebis Sesabamisad, ekonomikur da socialur komitetTan konsultaciis Sem-

deg, iRebs RonisZiebebs Sromisa da dasaqmebis sferoSi mamakacTa da qalTa Tanas-

wori mopyrobisa da SesaZleblobebis uzrunvelyofis principis gamoyenebisaTvis, 

erTnairi samuSaos Tanaswori da samarTliani anazRaurebis principis CaTvliT. 

4. SromiTi sferos praqtikaSi mamakacTa da qalTa Tanasworobis uzrunvelsayo-

fad, Tanaswori mopyrobis principis gamoyenebam xeli ar unda SeuSalos wevr sax-

g. mazei,  muxli 27-30
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es norma safuZvels uqmnis SromiT saqmianobaSi nakleb xelsayrel 

pirobebSi myofi sqesis sasargeblod pozitiuri diskriminaciis kanon-

ierebis princips da misi mizania, dauSvas zogierTi gamonaklisi Tanas-

worobis formaluri principidan Tanabari SesaZleblobebis uzrunve-

lyofis xelSewyobisaTvis. 

mniSvnelovania aRiniSnos, rom es sakiTxi mudmivad dRis wesrigSia 

da mihyveba evropuli kavSiris sasamarTlos praqtikis ganviTarebas. 

sakmarisi iqneba evropuli kavSiris sasamarTlos im gadawyvetile-

bebis magaliTad moyvana, romlebic mkafiod adastureben, rom Tanas-

worobis principiT ukanonobad ar miiCneva dasaqmebulebis orsulobis, 

mSobiarobisa da bavSvis movlis gamo SvebulebiT mosargeble qalis Ses-

aZlebloba, miiRos erTiani anazRaureba, Tu es gamiznulia profesiul 

karieraSi im Seferxebebis sakompensaciod, romlebsac is ganicdis samu-

Saoze aryofnis Sedegad.9

imave sasamarTlom daadgina, rom usamarTlo diskriminacias ar aqvs 

adgili erovnuli kanonmdeblobebiT gaTvaliswinebul SemTxvevebSi  

im qali dasaqmebulebisaTvis anazRaurebis SemcirebiT, romlebic ver 

cxaddebian samsaxurSi orsuloba-mSobiarobis gamo SvebulebiT sarge-

blobamde orsulobasTan dakavSirebuli avadmyofobis gamo, rodesac 

gamoucxadeblobis vada aRemateba garkveul xangrZlivobas, am SemTx-

vevaSi qali dasaqmebuli iseve ganixileba, rogorc mamakaci dasaqmebuli, 

romelic samsaxurs acdens avadmyofobis gamo, im pirobiT, rom Tanxis 

raodenoba ar unda iyos imdenad mcire, rom ver akmayofilebdes orsuli 

dasaqmebulebis dacvis mizans.10

rac Seexeba diskriminaciis koncefcias, direqtiva 2006/54/EC, ro-

melic  samuSaosadmi xelmisawvdomobis, profesiuli ganaTlebis, dawi-

naurebisa da samuSao pirobebis sakiTxebSi qalebisa da mamakacebis 

Tanaswori mopyrobis principis danergvasTan dakavSirebiT gamoiyene-

ba, ganamtkicebs rogorc pirdapiri, aseve arapirdapiri diskriminaciis 

akrZalvis princips da Seicavs Sesabamis ganmartebebs.11

elmwifos ganaxorcielos an daadginos iseTi RonisZieba, romliTac specifikur 

upiratesobas mianiWebs naklebxelsayrel mdgomareobaSi myof sqess kvalifikaciis 

amaRlebis SesaZleblobis micemiT an profesiul karieraSi arsebuli uTanasworo-

bebis kompensirebiT ”.
9 ix. evropuli sasamarTlos 1999 wlis 16 seqtembris saqme C-218/98, evropuli sa-
samarTlos angariSi, 1999 w., I-05723.
10 ix. evropuli sasamarTlos 2005 wlis 8 seqtembris saqme C-191/03, evropuli sa-
samarTlos angariSi, 2005 w., I-07631.
11 pirdapiri da arapirdapiri diskriminaciis koncefciebis gafarToebam gamoiwvia 
saintereso debatebi doqtrinaSi. zogi fiqrobs, rom diskriminaciis gafarToebuli 
koncefciis gaTvaliswinebiT, aRar aris savaldebulo im pirTa Sedareba, romle-

bic miuTiTeben diskriminaciis Sesaxeb, im samizne jgufis warmomadgenel pirebTan; 
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direqtivis me-2 muxli adgens, rom pirdapiri diskriminaciaa, rode-

sac pirs Tavisi sqesis gamo, nakleb mniSvnelovnad epyrobian sxvasTan 

SedarebiT msgavs situaciaSi; iribi, arapirdapiri diskriminacia gvaqvs 

maSin, rodesac, erTi SexedviT, neitraluri norma, kriteriumi Tu praq-

tika erTi sqesis pirebs ayenebs uares mdgomareobaSi meoresTan Sedar-

ebiT, Tu es norma, kriteriumi Tu praqtika ar aris obieqturad gamar-

Tlebuli legitimuri miznis mqone da am miznis miRwevis saSualebebi ar 

aris proporciuli da aucilebeli. 

es ganmartebebi Seesabameba wina direqtivebis midgomebs12 da agrZe-

lebs evropuli sasamarTlos praqtikis ZiriTad xazs.13

evropuli sasamarTlos praqtikis mixedviT,14 diskriminacia mkafiod 

ikrZaleba im SemTxvevaSi, rodesac is ukavSirdeba nebismier araTanaswor 

mopyrobas qali dasaqmebulisadmi orsulobasTan an mSobiarobis gamo 

SvebulebasTan dakavSirebiT.15 agreTve, evropuli sasamarTlos praq-

tikasTan SesabamisobaSia mosarCele mxaris sasargeblo mtkicebulebaTa 

sistemis16 gadmotana, romelic ukve 1997 wels arsebobda17, raTa aR-

sakmarisi unda iyos adamianis Rirsebis fundamenturi uflebis darRvevis identi-

ficireba. sxvebi fiqroben, rom ufro axali da farTo koncefciebi ar cvlis dis-

kriminaciis arss, romelic gamoiyeneba maSin, rodesac erTgvarovan situaciaSi 

gansxvavebuli mopyroba xdeba, agreTve, imave principiT _ rodesac ori sxvadasxva 
situacia erTgvarovnad ganixileba. 
12 kerZod, ix. 2000 wlis 29 ivnisis 2000/43/EC direqtiva rasobrivi Tu eTnikuri warmo-

mavlobis miuxedavad pirTa Tanaswori mopyrobis principis implementaciis Sesaxeb 
da 2000 wlis 27 noembris 2000/78/EC direqtiva, romelic adgens Tanaswori mopyrobis 
zogad princips SromiT saqmianobaSi.
13 magaliTad, ix. evropuli sasamarTlos 1986 wlis 13 maisis saqme 170/84, evropuli 
sasamarTlos angariSi, 1986 w., 1607.
14 ix. magaliTad, evropuli sasamarTlos 2007 wlis 11 oqtombris saqme C-460/06, evro-

puli sasamarTlos angariSi, 2007 w., I-08511, romlis Tanaxmad, orsuli dasaqmebulis 
gaTavisuflebis Sesaxeb gadawyvetileba, Tundac is Setyobinebul da aRsrulebul 
iqnes orsulobisa da mSobiarobis gamo Svebulebis dasrulebis Semdeg, aris pirda-

piri diskriminaciis SemTxveva sqesis niSniT. 
15 ix. 2006/54/EC  direqtivis me-2 muxlis me-2 punqti, romelic adgens Semdegs:
„am direqtivis miznebisaTvis, diskriminacia moicavs:
a) Seviwroebasa da seqsualuri Seviwroebas, agreTve, nebismier araTanaswor mopy-

robas, romlis mizezia aRniSnul qmedebaze piris dayolieba Tu daumorCilebloba;
b) sqesis niSniT diskriminaciis davalebas;

g) nebismier araTanaswor mopyrobas qalTa orsulobis an mSobiarobis gamo Svebule-

basTan dakavSirebiT 92/85/EEC direqtivis gagebiT.“
16 ix. 2006/54/EC direqtivis me-19 muxli, romelic mtkicebis tvirTis Sesaxeb 

zogadi wesisagan gamonaklisis saxiT adgens, rom SesaZlebelia, mosarCele mxa-

rem waradginos faqtebi, romlis safuZvelzec Seiqmneba prezumfcia, rom adgili 

hqonda pirdapir an irib diskriminacias; (rTuli) mtkiceba imisa, rom Tanaswori 

mopyrobis principis darRveva ar momxdara, mopasuxe mxarezea.  
17 sabWos 1997 wlis 15 dekembris N97/80/EC direqtiviT sqesis niSniT diskriminaciis 
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mofxvriliyo diskriminaciuli mopyrobis faqtis arsebobis sasamarT-

losTvis mtkicebis sirTule.18

unda gvaxsovdes ganxiluli direqtivis danawesi: „evropuli sa-

samarTlos praqtika mkafioa gansazRvrebaSi, rom qalisadmi araTanas-

wori mopyroba orsulobasTan an mSobiarobasTan, agreTve, bavSvis mov-

lasTan dakavSirebiT, qmnis pirdapir diskriminacias sqesis niSniT“.19

direqtiva, agreTve, xazs usvams, rom „evropuli sasamarTlo ganuxre-

lad aRiarebs qalis biologiuri mdgomarebis dacvis legitimurobas 

Tanaswori mopyrobis principTan mimarTebiT, orsulobis, mSobiarobis 

da bavSvis movlis dros da Sesabamisi zomebis, rogorc namdvili Sinaar-

sobrivi Tanasworobis miRwevis saSualebis, SemoRebis legitimurobas“.20

4. italiuri kanonmdeblobis ganviTareba bavSvis movlis gamo 

Svebulebisa da SromiT urTierTobaSi qalisa da mamakacis 

Tanasworobis sakiTxebSi 

ramdenadac saqme exeba wevri saxelmwifoebis valdebulebebs orsulo-

bis, mSobiarobis da bavSvis movlis gamo Svebulebisa da SromiT urTier-

TobebSi qalTa da mamakacTa Tanasworobis sakiTxebze evropuli kavSiris 

samarTali wevr qveynebs utovebs uflebas, aRiaron mSoblis uflebasTan 

da/an Svilad ayvanasTan dakavSirebuli Svebulebis gansxvavebuli ufle-

bebi da mkafiod ayalibebs, rom „im wevrma saxelmwifoebma, romlebic 

aRiarebs msgavs uflebebs, unda miiRon aucilebeli zomebi samsaxuridan 

gaTavisuflebisagan im dasaqmebuli mamakacebisa da qalebis dasacavad, 

romlebic sargebloben am uflebiT da uzrunvel yon, rom am Svebulebis 

bolos maT hqondeT SesaZlebloba, daubrundnen TavianT samsaxurebs an 

ekvivalentur postebs im pirobebSi, romlebic ar aris nakleb xelsayre-

li maTTvis da miiRon sargebeli SromiTi pirobebis nebismieri gaum-

jobesebisagan, romelsac miiRebdnen maTi aryofnis periodSi“.21

italiuri samarTlebrivi sistema emsaxureboda dedisa da bavSvis 

janmrTelobis, dedobis uflebis dacvis mizans, kompleqsuri da deta-

luri kanonebis meSveobiT, romlebic ganviTarda da gaamravalferovna 

dacva _ mamobaze, Svilad ayvanasa da aRmzrdelobaze gavrcelebiT. 

am sakiTxTan dakavSirebiT, italiuri samarTlebrivi sistemis evo-

luciam gamoiwvia  reorganizacia 2001 wels dedobisa da mamobis dacvisa 

SemTxvevaSi mtkicebis tvirTis Sesaxeb. 
18 ix. magaliTad, evropuli sasamarTlos 1989 wlis 17 oqtombris saqme 109/88, evro-

puli sasamarTlos angariSi, 1989 w., 3199.
19 ix. 2006/54/EC direqtivis preambulis 23-e punqti.
20 ix. 2006/54/EC direqtivis preambulis 24-e punqti.
21 kerZod, ix. 2006/54/EC direqtivis me-16 muxli.
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da xelSewyobis konsolidirebuli aqtis miRebiT, romelic aerTianebs 

1971 wlidan 2000 wlamde miRebul kanonebs. kanonis teqstSi mogvianebiT 

cvlilebebi Sevida 2003, 2011 da 2012 wlebSi.22

italiuri kanonmdeblobiT SemoRebul iqna savaldebulo Svebuleba, 

romelic moicavs savaraudo mSobiarobis TariRamde or Tves da mSo-

biarobis Semdeg 3 Tves.23

savaldebulo Svebulebis grafiki sakmaod moqnilia. kerZod, Tu 

dasaqmebuli qalisa da bavSvis janmrTelobisaTvis saziano ar iqneba, 

savaldebulo Svebuleba SeiZleba gadatanil iqnes savaraudo mSobiaro-

bamde 1 TviT adre da, Sesabamisad, gagrZeldes bavSvis dabadebidan 4 
Tvis ganmavlobaSi.24 metic, savaldebulo Svebulebis dasawyisi SeiZleba 

ufro adre iqnes gadatanili Sromis saministros adgilobrivi organos 

mier, Tu speficikuri problemebi warmoSoba (orsulobasTan dakavSire-

buli seriozuli garTulebebi; samsaxuri, romelic orsulobis vadis 

gazrdasTan erTad SeiZleba gaxdes metad mZime an saSiSi qali dasaqmebu-

lisaTvis; garemo an samuSao pirobebi, romlebic SeiZleba saziano iyos 

qalis an bavSvis janmrTelobisaTvis; qali dasaqmebulisaTvis sxvadasxva 

davalebis micemis SeuZlebloba).25

im SemTxvevaSi, Tu orsulobis Sewyveta (nebayoflobiTi Tu Terapi-

uli) xdeba orsulobis dawyebidan 180 dRis Semdeg da nayofis naadrevi 

sikvdilis SemTxvevaSi, qal dasaqmebuls ufleba aqvs, ganaaxlos SromiTi 

saqmianoba 10-dRiani winaswari SetyobinebiT da eqimis mier gacemuli da-

dasturebiT, rom samsaxurSi misi dabruneba ar iwvevs raime risks janmr-

TelobisaTvis.26 am uflebis aRiareba uzrunvelyofs qali dasaqmebulis 

ukeTes fsiqofizikur dacvas im SemTxvevisaTvis, roca mas surs, male 

daubrundes samsaxurs. zogjer, Zalian mkacrma dacvam SeiZleba ziani 

miayenos qal dasaqmebuls da upiratesoba eZleva ufro moqnil dacvas, 

romliTac SeiZleba mxedvelobaSi, iqnes miRebuli qali dasaqmebulis 

realuri saWiroebebi.27

22 TemasTan dakavSirebuli italiuri kanonmdebloba, romlis ganviTareba moxda 1934 
wlis №653, 1950 wlis №860, 1971 wlis №1204, 1977 wlis №903, 1987 wlis №546, 2000 
wlis №53 kanonebiT, gaerTianda konsolidebul aqtSi, romelic damtkicda 2001 wels 
(2001 wlis №151 sakanonmdeblo gankargulebis formiT) da cvlileba ganicada 2003 
wels (2003 wlis №115 sakanonmdeblo gankargulebis formiT), romelic mogvianebiT 
safuZvlianad Seicvala 2011 wels (2011 wlis №119 sakanonmdeblo gankargulebiT, 
romelmac 2010 wlis №183 kanonis 23-e muxlSi asaxa gankarguleba) da, mogvianebiT, 
kvlav Seicvala 2012 wels (2012 wlis №228 kanoniT).
23 ix. 2001 wlis konsolidebuli aqtis me-16 muxli. 
24 ix. 2001 wlis konsolidebuli aqtis me-20 muxli.
25 ix. 2001 wlis konsolidebuli aqtis me-17 muxli.
26 ix. 2001 wlis konsolidebuli aqtis me-16 muxlis,  me-11 qvepunqti.
27 2001 wlis konsolidebuli aqtis me-16 muxlis,  me-11 qvepunqti Seesabameba italiis 
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savaldebulo Svebulebis periodSi akrZalulia muSaoba. Tu dasaqme-

buli ar emorCileba am wess, is eqvemdebareba sisxlissamarTlebriv pa-

suxismgeblobas.28

garda muSaobis am akrZalvisa, qali dasaqmebuli daculia orsulobi-

sa da bavSvis dabadebidan 7 Tvis ganmavlobaSi iseTi samuSaos akrZalvis 

meSveobiT, romelic SeiZleba iyos Zalian rTuli, saSiSi an mavne misT-

vis. aseT SemTxvevebSi, qal dasaqmebuls ufleba aqvs, Seasrulos sxva 

samuSao Zveli xelfasis SenarCunebiT an SeiZleba daevalos ufro maRa-

li safexuris samuSaos Sesruleba avtomaturi dawinaurebis uflebis 

TanxlebiT. Tu aseTi cvlileba SeuZlebelia, maSin moqmedebs muSaobis 

absoluturi akrZalva da qal dasaqmebuls ufleba aqvs, miiRos dedobis 

gamo anazRaureba (allowance).29
dedis gardacvalebis an seriozuli avadmyofobis, agreTve, bavS-

vis mitovebisa da mamis mier bavSvis marto aRzrdis SemTxvevebSi, mamas 

ufleba aqvs samuSaos absolutur akrZalvaze (e.w. mamobis Svebuleba) 

dedobis Svebulebis sruli moculobiT an darCenili drois ganmavloba-

Si, rac qal dasaqmebuls hqonda imave saxis mopyrobis uflebiT, rasac 

momuSave deda miiRebda.30

garda savaldebulo Svebulebisa, romelic gulisxmobs muSaobis 

akrZalvas, italiuri kanonmdeblobiT dadginda diskreciuli Sveb-

ulebis ufleba, e.w. mSoblobis Svebuleba. 

80-iani wlebis sasamarTlo praqtikis Sesabamisad31, TiToeul mSobels 

SeuZlia, gaacdinos samsaxuri bavSvis cxovrebis pirvel 8 wels, saerTo 

jamSi, 6 Tvis manZilze (nawil-nawil an erTianad) 10-Tviani periodebis 

sakonstitucio sasamarTlos praqtikas, romelmac, 2011 wlis 7 aprilis №116 gank-
argulebiT, naadrevi mSobiarobisa da axalSobilis Tanmdevi hospitalizaciis Sem-
TxvevaSi, aRiara qalis ufleba, daubrundes samsaxurs vadamde, im dRidan, rodesac 
bavSvi miiRes saavadmyofoSi, dokumentis wardgenis valdebulebiT, rom samsaxurSi 
naadrevi dabruneba ar vnebs mis janmrTelobas. 
28 2001 wlis konsolidebuli aqtis me-18 muxli adgens: „me-16 da me-17 muxlebiT 
gansazRvruli normebis daumorCilebloba isjeba patimrobiT eqvs Tvemde“.
29 ix. konsolidebuli aqtis me-7 muxli. 
30 ix. konsolidebuli aqtis 28-e, 29-e da 30-e muxlebi.
dasaqmebuli mamis ufleba SesabamisobaSia 80-iani wlebis italiur sasamarTlo praq-

tikasTan, romelic pirvelad dadginda sakasacio sasamarTlos 1987 wlis 19 ianvris 
№1 gadawyvetilebiT. sxva erovnulsamarTlebrivi gamocdilebis gaTvaliswinebiT, 
sainteresoa, aRiniSnos franguli sasamarTlo praqtikis ganviTareba da safrangeT-

is sakonstitucio sasamarTlos gadawyvetilebebi, romlebmac arakonstituciurad 
gamoacxada franguli kanonebi, romlebic diskriminacias uwevdnen mamebs dedebTan 
SedarebiT bavSvis aRzrdis sakiTxebSi. ix. safrangeTis sakonstitucio sasamarTlos 
29 noembris gadawyvetileba, Josef Griesmar da imave sasamarTlos 2001 wlis 13 dekem-

bris gadawyvetileba, Henri Monfl in.
31 ix. kerZod, sakasacio sasamarTlos 1981 wlis 28 oqtombris gadawyvetileba.
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ganmavlobaSi; Tu mxolod erTi mSobeli zrdis bavSvs, mas 10-Tviani Sve-

bulebis ufleba aqvs.32 mamis ufleba, ar gamocxaddes samsaxurSi, ar 

aris damokidebuli dedis mier Tavisi uflebis ganxorcielebaze uaris 

Tqmaze. mSoblebi SeiZleba ar gamocxaddnen samsaxurSi Tanadroulad an 

CanacvlebiT, 15-dRiani winaswari gafrTxilebis valdebulebiT. 

am normiT italiuri kanonmdeblobis mizani iyo mSobelTa pasux-

ismgeblobaSi mamis CarTvis waxaliseba da, agreTve, dedis SromiTi urT-

ierTobis gangrZobadobis xelSewyoba. 

mcirewlovani bavSvis SesaZleblobis seriozuli SezRudvis SemTx-

vevaSi, rac mSoblebis mxridan mudmivi daxmarebis saWiroebas gulisx-

mobs, diskreciuli Svebulebis ufleba izrdeba 3 wlamde an am gazrdis 

alternativad, mSoblebs aqvT samuSaoze droebiT anazRaurebadi gamo-

sasvleli dRis (day off) ufleba an maT aqvT 3 dRe miyolebiT aryofnis 

ufleba Tvis ganmavlobaSi. es ufleba aRiarebulia orive mSoblisaTvis, 

maT SeuZliaT, gamoiyenon diskreciuli Svebulebebi alternatiulad 

manam, sanam SezRuduli SesaZleblobis mqone bavSvi 8 wlis gaxdeba da 

isargeblon erTdRiani SvebulebebiT an Tviuri SvebulebebiT manam, sa-

nam bavSvi gaxdeba 3 wlis.33

bavSvis movlis gamo SvebulebasTan dakavSirebuli mTeli itali-

uri kanonmdebloba gavrcelda, agreTve, Svilebasa da mzrunvelzec 

(custody).34 bavSvis wlovanebaze miTiTeba Secvlilia miTiTebiT wlebis 

raodenobaze, rac bavSvma gaatara ojaxSi, miuxedavad Svilad ayvanili an 

aRsazrdelad mibarebuli arasrulwlovani piris asakisa. 

savaldebulo an diskreciuli (arCeviTi) Svebulebis periodSi dam-

saqmebels ar aqvs ufleba, gaaTavisuflos dasaqmebuli da valdebu-

lia, samsaxurSi dabrunebul dasaqmebuls SesTavazos imave Tanamdebo-

ba.35 savaldebulo da arCeviTi Svebulebebi gamoiangariSeba namuSevari 

drois Sesabamisad. Tumca, me-13 Tvis bonusis, Svebulebisa da karieruli 

winsvlis miznebisTvis, mxolod savaldebulo Svebuleba miiReba mxedv-

elobaSi.36

rac Seexeba anazRaurebas, italiuri kanonmdebloba momuSave de-

disaTvis, an, misi ararsebobis SemTxvevaSi, momuSave mamisaTvis aRiarebs 

savaldebulo Svebulebis dros xelfasis 80 procentis Sesabamisi kom-

pensaciis miRebis uflebas da arCeviTi Svebulebis dros _ xelfasis 30 
32 ix. 2001 wlis konsolidebuli aqtis 32-e muxli.
33 ix. 2011 wlis konsolidebuli aqtis 33-e da 42-e muxlebi.
34 ix. 2001 wlis konsolidebuli aqtis 26-e muxli.

kanonis es ganviTareba Seamzada sasamarTlo praqtikis paralelurma ganviTarebam. 

magaliTad, ix. italiis sakonstitucio sasamarTlos 2003 wlis №104 gadawyvetileba. 
35 ix. 2011 wlis konsolidebuli aqtis 56-e muxli. 
36 ix. 2011 wlis konsolidebuli aqtis 22-e da 34-e muxlebi. 
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procentis miRebis uflebas bavSvis 3 wlis asakamde; Tumca, Tu dasaqme-

buli mSobeli ver iRebs dadgenil minimalur individualur Semosavals, 

30-procentiani kompensaciis gacema xdeba bavSvis 8 wlis asakis miRw-

evamde.37

rac Seexeba avadmyofi bavSvis gamo Svebulebas, orive mSobels, al-

ternatiulad, ufleba aqvT, gaacdinon samsaxuri bavSvis sicocxlis 

pirveli 3 wlis ganmavlobaSi bavSvis avadmyofobis dros; metic, bavSvis 

sicocxlis 3-dan 8 wlamde periodSi TiToeul mSobels, alternatiulad, 

aqvs ufleba, gaacdinos samsaxuri maqsimum 5 samuSao dRis ganmavlobaSi 

wlis manZilze.38

TviTdasaqmebul39 da Tavisufali grafikis (free lance mothers) mqone 

dedebs40, romlebzec dasaqmebuli dedebis dacva ar vrceldeba, aqvT 

dedobis kompensaciis miRebis ufleba, romelsac gascems kompet entu-

ri keTildReobis fondi bavSvis dabadebamde 2 TviT adre da bavSvis 

dabadebidan 3 Tvis ganmavlobaSi. garkveuli limitebiT, orsulobis, 

mSobiarobisa da bavSvis movlis gamo Svebulebis ufleba vrceldeba, 

agreTve, aRniSnul SemTxvevebze, rogorc es axsnilia 32-e muxlSi. 

gabriela mazei

neapolis (italia) meore universitetis Jan mones sax. politikur

 mecnierebaTa departamentis SedarebiTi kerZo samarTlis

 akademiuri departamentis asistenti profesori da mkvlevari

37 ix. 2011 wlis konsolidebuli aqtis 22-e, 23-e, 29-e da 34-e muxlebi. 
38 ix. 2001 wlis konsolidebuli aqtis 47-e muxli. 
39 ix. 2011 wlis konsolidebuli aqtis 66-e, 67-e, 68-e da 69-e muxlebi. 
40 ix. 2011 wlis konsolidebuli aqtis  70-e, 71-e, 72-e da 73-e muxlebi [sqolioebis 

raodenoba erTiT naklebi, originalTan SedarebiT, am ukanasknelSi arsebuli te-

qnikuri xarvezis gamo].
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Tavi VII

Sromis anazRaureba

muxli 31. Sromis anazRaurebis forma da odenoba, gacemis dro da 

adgili

1. Sromis anazRaurebis forma da odenoba ganisazRvreba SromiTi 

xelSekrulebiT. am muxlis normebi gamoiyeneba mxolod im SemTxvevaSi, 

Tu SromiTi xelSekrulebiT sxva ram ar aris gaTvaliswinebuli.

2. Sromis anazRaureba gaicema TveSi erTxel.

3. damsaqmebeli valdebulia nebismieri anazRaurebis Tu angariSs-

worebis dayovnebis yoveli dRisaTvis gadauxados dasaqmebuls day-

ovnebuli Tanxis 0.07 procenti. 

 muxli 32. Sromis anazRaureba iZulebiTi mocdenis dros

1. Tu SromiTi xelSekrulebiT sxva ram ar aris gansazRvruli, dam-

saqmeblis braliT gamowveuli iZulebiTi mocdenis dros dasaqmebuls 

Sromis anazRaureba miecema sruli odenobiT.

2. dasaqmebulis braliT gamowveuli iZulebiTi mocdena ar anaz-

Raurdeba.

muxli 33. daqviTva Sromis anazRaurebidan

1. damsaqmebels ufleba aqvs, dasaqmebulis Sromis anazRaurebidan 

daqviTos zedmetad gacemuli Tanxa an nebismieri sxva Tanxa, romelic, 

SromiTi urTierTobidan gamomdinare, misTvis dasaqmebuls aqvs gadasax-

deli.

2. SromiTi anazRaurebidan erTjeradad daqviTvis saerTo odenoba 

ar unda aRematebodes Sromis anazRaurebis 50 procents. 

muxli 34. saboloo angariSsworeba SromiTi urTierTobis 

Sewyvetisas

SromiTi urTierTobis Sewyvetisas damsaqmebeli valdebulia dasaqme-

bulTan moaxdinos saboloo angariSsworeba ara ugvianes 7 kalendaruli 

dRisa, Tu SromiTi xelSekrulebiT an kanoniT sxva ram ar aris gansaz-

Rvruli.
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komentari

italiur samarTlis sistemaSi, Sromis anazRaurebis gadaxdis valdeb-

ulebis ganmsazRvreli normebisa da konstituciuri principebis mimox-

ilvamde, niSandoblivia imis xazgasma, rom saqarTvelos Sromis kodeqsis 

31-edan 34-e muxlebis CaTvliT debulebebi, romlebic awesrigebs Sromis 

anazRaurebasa da masTan dakavSirebul sakiTxebs (mxareTa ufleba-mov-

aleobebis aramkafiod gansazRvris gamo), met-naklebad ganusazRvreli 

formiTaa Camoyalibebuli.

zemoaRniSnuli muxlebi adgens, rom dasaqmebulis Sromis anazRa-

ureba ganisazRvreba mxareTa SeTanxmebis safuZvelze da misi gadaxda 

moxdeba TveSi erTxel; xolo damsaqmeblis mizeziT Sromis anazRau-

rebis gadaxdis dayovnebis SemTxvevaSi, dasaqmebuli uflebamosilia, 

damsaqmeblisagan moiTxovos damatebiTi anazRaurebis gadaxda. amasTan, 

zemoaRniSnuli muxlebi mkafiod ar gansazRvravs dasaqmebulisa da dam-

saqmeblis mier debitoruli da kreditoruli moTxovnis uflebebis gam-

oyenebis SesaZleblobebs.

Sesabamisad, SedarebiTsamarTlebrivi konteqstidan gamomdinare, 

SesaZlebelia iTqvas, rom qarTuli da italiuri Sromis kanonmdeblobis 

SedarebiTi analizi rTul sakiTxs warmoadgens. albaT, am davalebis Ses-

ruleba ufro martivi iqneboda im praqtikosebisa da eqspertebisaTvis, 

romlebic icnoben zemoaRniSnul normebs da kanonmdeblis oficialur 

enas, agreTve, im socialur, ekonomikur, politikur da samarTlebriv 

garemos, sadac aRniSnuli normebi gamoyeneba.

Sesabamisad, winamdebare komentarSi gaTvaliswinebulia italiuri 

samarTlis sistemis mixedviT anazRaurebis gadaxdis valdebulebis zo-

gierTi ZiriTadi maxasiaTebeli, gansakuTrebiT ki, 1948 wlis italiis 

konstituciis 36-e muxliT ganmtkicebuli proporciulobisa da sak-

marisobis principebi.

1. dasaqmebulisa da damsaqmeblis urTierToba _ sagani da Sinaarsi

dasaqmebulebis dacvaze orientirebuli, SromiTi urTierTobisaTvis 

damaxasiaTebeli specifikuri samarTlebrivi Sefasebis gamo, Sromis 

samarTali miiCneva samarTlis `specialur“ dargad da radikalurad 

gansxvavdeba qonebrivi urTierTobebisagan. SromiTi urTierTobebis 

amgvari Sefaseba ganpirobebulia individualizmis ideologiuri prin-

cipiT, romelmac gabatonebuli pozicia moipova liberalur sazogadoe-

baSi da romlis Sesabamisad, namdvil sabazro urTierTobebs SromiTi 

urTierTobebi warmoadgens.

a. damore,  muxli 31-34
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msgavsma koncefciam dabla daswia dasaqmebulis samarTlebrivi done, 

daaknina misi Sroma da igi warmoaCina mewarmis (e.i. damsaqmeblis) erT-

erTi moxmarebis saganad (saqonlad).

napoleonis kodeqsiT Camoyalibebuli locatio operarum-is [dasaqmebis] 

koncefcia abstraqcias efuZneboda: samuSao, TavisTavad, ar arsebobs, 

mas muSaki qmnis; SromiT urTierTobaSi dasaqmebuli valdebulebiT 

tvirTavs ara sakuTar qonebas, aramed sakuTar Tavs; Sesabamisad, sakiTxi 

exeba mis pirovnebas da ara mis qonebas.1

italiuri samarTlis sistema gansazRvravs da aregulirebs indi-

vidis mier Sesrulebul samuSaos, radgan aseT samuSaos SeuZlia, uz-

runvelyos Rirebuli ekonomikuri Sedegis miReba da, Sesabamisad, war-

moSobs valdebulebas (Sead. italiis samoqalaqo kodeqsis (SemdgomSi 

`isk“) 1174-e da 1321-e muxlebi). amasTan, samuSaos Sesrulebis procesSi 

[valdebulebis] movale aucileblad CarTulia. Sesabamisad, qonebrivi 

sakiTxebis ganmsazRvreli normebi xSirad dasaqmebulis dacvaze orien-

tirebul miznebsac moiazrebs.2

SromiTi urTierTobebi qmnis rTul sqemas, romlis gansaxorciele-

blad mxareebi valdebulni arian, dasaqmebulisa Tu damsaqmeblis mxares 

arsebuli mdgomareobisa Tu damoukidebeli samarTlebrivi garemoebe-

bidan gamomdinare (mag., individuluri uflebebi, movaleobebi, SesaZle-

blobebi), Seasrulon sxvadasxva tipis moqmedebebi. rogorc wesi, aseTi 

garemoebebi warmoiSoba interesTa saxesxvaobisagan (individualuri an 

zogadi) da am qmedebebis ganxorcieleba saWiroa SromiTi urTierTobis 

arsebobisaTvis.3

xSirad, SromiTi valdebuleba gamomdinareobs pirdapir xelSek-

rulebidan da xelSekrulebis tipis Sesabamisi valdebulebis intensi-

urobis an modalurobis cvlilebidan. es gansakuTrebiT exeba komer-

ciul an Tanmxleb SeTanxmebebs.

kerZod, komerciuli xelSekrulebidan gamomdinare, valdebulebis 

arsebobis SemTxvevaSi (e.i. Semxvedri Sesrulebis miRebis sanacvlod mom-

saxurebis miwodebis xelSekruleba), dasaqmebulis interesebis dacvaze 

orientirebuli sakiTxebi (Sead. isk-is 2094-e muxls), romlebic warmoad-

gens tradiciul, Tumca, am bolo periodSi ukve, SromiTi xelSekrulebis 

1 es warmoadgens filipo lotmaris mier, mis saukeTeso naSromSi gamoxatul pozi-

cias. saxeldobr, misi SexedulebiT, SromiTi xelSekrulebis samarTlebrivi insti-

tuti arTxovs dasaqmebuls valdebulebiT datvirTos Tavisi qoneba, aramed sTxovs 
mas samuSaos miuZRvnas sakuTari Tavi. Sead. L. Mengoni, Contratto di lavoro e impresa, in L. 
Mengoni, Il contratto di lavoro, M. Napoli (ed.), (Milan, 2004), at 9.
2 M. Persiani, G. Proia, contratto e rapporto di lavoro, (Padua, 2007), at 3.
3 F. Guidotti, Nuovo trattato di Diritto del Lavoro, L. Riva Sanseverino e G. Mazzoni (ed.), (Padua 
1971), at 290.

a. damore,  muxli 31-34
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araeqskluziur4 sagans, gansxvavdeba da erTdroulad ufro Zlieria, 

vidre mravalferovani, arastandartuli SromiTi xelSekrulebis safuZ-

velze muSakis uflebebis dacvaze orientirebuli sakiTxebi.5

tradiciuli SromiTi xelSekrulebis arsi6 dafuZnebulia Sromisa 

4 G. Santoro Passarelli, Diritto dei Lavori, (Turin, 2004), at 9. avtori xazs usvams italiuri 
Sromis samarTlis mravalferovan bunebas, rac doqtrinis gafarToebidan gamomdi-

nareobs. sxva sityvebiT, italiuri Sromis samarTali aRar aris orientirebuli qa-
rxanaSi, srul ganakveTze momuSave dasaqmebulis SromiT urTierTobaze, aramed igi 
moicavs SromiTi urTierTobebis sxva saxeebsac. miT ufro, rom ganusazRvreli vadiT 
warmoSobili da srulganakveTiani SromiTi urTierTobebis paralelurad, Seiqmna 
№276/2003 sakanonmdeblo gankargulebiT mowesrigebuli SromiTi urTierTobis 
iseTi moxerxebuli formebi, rogoricaa gansazRvruli vadiT dadebuli xelSek-

rulebebi, arasrulganakveTiani xelSekrulebebi, dasaqmebulebs Soris samuSaoebis 
gayofis Sesaxeb xelSekrulebebi. damokidebuli da damoukidebeli samuSaos tipebis 
doqtrinis arsebobidan gamomdinare, l. mengoni amtkicebs, rom zemoaRniSnuli ori 
tipis samuSao erTmaneTisagan gansxvaveba rogorc in rerum natura-iT [Tavisi bunebiT], 
agreTve, konceptualuri xedvis kuTxiTac. misi azriT, SromiTi urTierTobebis ar-

sebuli transformaciis pirobebSi, msgavsebis Sesaxeb hipoTezis daSveba warmoud-

genelia. misi gancxadebiT, aseTi tipis samuSaoebisaTvis dacvis minimaluri stand-

artebis dadgena fundamenturi uflebebis umniSvnelo gamoxatuleba iqneboda, rac 
miuRebelia. damoukidebel samuSaos ar aqvs iseTi Semkrebi (aggregative) faqtori, 
romelic damokidebul samuSaos subordinaciis formiT axasiaTebs. aRniSnuli faq-

tori ki, Tavis mxriv, moiTxovs SromiTi bazris wesebSi garkveuli Sesworebebis Se-
tanas da dasaqmebulis dacvas mewarmis/damsaqmeblis menejeruli da organizaciuli 
Zalauflebisagan (Sead. L. Mengoni, Il contratto di Lavoro, 1-li sq., XVII-XVIII). miuxeda-

vad amisa, m. napolis mixedviT (1-li sq., XIX), 2000 wlis maisSi, feraraSi Catarebuli 
AIDLASS-is konferenciis dros, mangonim winaswar ganWvrita, rom daqvemdebarebu-

li samuSaos dros, mowesrigebis sagani TviT ekonomikuri moqnilobac ki SeiZleba 
iyos. Sesabamisad, misi gancxadebiT, saWiroa Sromis samarTlis axali mimarTulebis 
Seqmna, romelic gverds auvlis qvemdebareobis princips da gezs Sromis samarTlis 
pluralisturi koncefciisaken aiRebs. man aseve daamata, rom sans phrase-s [daukvali-

ficirebeli] tipis samuSaos susti idea ar iZleva SromiTi kanonmdeblobis Zveli da 
axali debulebebis kombinaciis saSualebas.
5 M. Persiani, G. Proia, Contratto e Rapporto di Lavoro, me-2 sq., 3-4.
6 Tavisufali da Tanaswori pirebis mier samarTlebrivi da socialur-ekonomi-

kuri urTierTobebis farglebSi ganxorcielebuli Sesrulebis, sxva pirTa kon-

trolis qveS nebayoflobiTi daqvemdebareba Sesrulebas udavod aniWebs saqonlis 

statuss. amgvarad, aseTi Sexeduleba qmnis varauds, rom is samarTlebrivi ber-

keti, romliTac dasaqmebuli, Semxvedri Sesrulebis sanacvlod, damsaqmeblisaT-

vis asrulebs samuSaos, wamoSobs xelSekrulebas. amdenad, location operarum-isa da 

location operis-is cnebebze dayrdnobiT, Sromis samarTalma SromiTi urTierTobebis 

klasifikacia moaxdina samarTliani da Rirebuli Semxvedri dainteresebis mqone 

xelSekrulebaTa kategoriis qveS. 

location operarum-is mixedviT, muSaki damsaqmebels sakuTar energias axarjavs, xolo 

location operis-is mixedviT, _ avtonomiurad asrulebs Tavis valdebulebas momx-

mareblisaTvis xarisxiani saqonelisa da momsaxurebis miwodebis mizniT. swored 

daqvemdebarebuli mdgomareoba warmoadgens dasaqmebulisaTvis kanoniTa da kole-

qtiuri xelSekrulebebiT gansazRvrul, dasaqmebulis interesebis dacvis safuZ-

a. damore,  muxli 31-34 
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da anazRaurebis urTierTgacvlaze, romelic, xSirad, efuZneba geneti-

kuri an funqciuri sinalagmis cnebas. Sinagani sinalagma dakavSirebulia 

mxareTa mier nakisr valdebulebebze, xolo funqcionaluri sinalag-

ma dakavSirebulia imasTan, rom saxelSekrulebo valdebulebebis Ses-

rulebisas, mxareTa mier nakisri valdebulebebi, sul mcire, Teoriulad 

mainc iyos samarTliani da erTmaneTis Tanazomieri.7

daqvemdebarebuli samuSaos samarTlebrivi cneba, romelmac gavlena 

moaxdina 1942 wlis italiis samoqalaqo kodeqsze (2094-e muxli da Sem-

dg. debulebebi)8 ganviTarda damsaqmeblis Zalauflebis qveS moqceuli 

dasaqmebulis suborinaciuli mdgomareobidan gamomdinare. subordina-

cia efuZneboda ara mxolod teqnikur an profesiul faqtors, aramed in-

dividualur faqtorsac, rac, Tavis mxriv, erT-erT mniSvnelovan maxasi-

aTebels warmoadgens. swored subordinacia ganasxvavebs erTmaneTisagan 

damokidebuli da damoukidebeli tipis samuSaoebs. radgan damoukide-

beli samuSaos dros, valdebulebis sagnis _ Sesrulebis _ modaluroba 

da droSi ganawileba muSakis mier Tavisuflad da damoukideblad gan-

isazRvreba.9 

SromiTi urTierTobisaTvis damaxasiaTebeli qvemdebareoba (viwro 

gagebiT) gamowveulia ori iseTi pirobiT, romelic, rogorc wesi, erTad 

ar dgeba. erTia samuSaos organizebuli mowesrigebis pirobebi, xolo 

meore _ aseT pirobebSi Sesrulebuli samuSaos Sedegi. orive maTgani, 

Cveulebriv, mimarTulia da emsaxureba individs da ara samuSaos Sem-

srulebels. roca qvemdebareobis pirobebSi erTdroulad dgeba ze-

moaRniSnuli ori piroba, veRar xdeba xelSekrulebiT gansazRvruli 

samuSaos Sesrulebis formis identificireba; Tumca, es Sesrulebis cen-

zia, romelic gamomdinareobs SromiTi xelSekrulebis dadebiT gamoxat-

vels. saxelSekrulebo samarTlis kuTxidan, SromiTi urTierTobebis kritikuli 

analizi ix. R. Scognamiglio, Diritto del Lavoro, (Naples, 2000), at 10. avtoris azriT, Sro-

mis samarTalSi realisturi midgomis damkvidrebisaTvis, dasaqmebul-damsaqmeblis 

urTierTobis momxiblavi (Tumca SecdomaSi Semyvani) elementebi unda gauqmdes. 

miuxedavad imisa, rom yvela saxis saxelSekrulebo urTierToba dafuZnebulia mx-

areTa Tavisufal nebaze da Semxvedr interesebze, samarTliani da Rirebuli Semx-

vedr dainteresebis CarCoebSi moqceuli xelSekruleba ver CaiTvleba damoukide-

beli samuSaos maregulirebel, xelSekrulebis yvelaze misaReb formad, iqve.
7 G. Suppiej, M. De Cristofaro, C. Cester, Diritto del Lavoro. Il rapporto individuale (Padua, 2003), 
at 18.
8 1942 wlis italiis samoqalaqo kodeqsiT SromiTi urTierTobebis mowesrigeba, 

industriaSi dasaqmebuli pirebisaTvis erTgvar statutad aRiwera. termini sta-

tuti 1970 wels, amave wlis 20 maisis №300 kanonis safuZvelze, kidev erTxel 

gamoiyenes dasaqmebulTa fundamenturi uflebebis dacvis miznis xazgasasmelad. 

Sead. G. Giugni, L. Mengoni, B. Veneziani, Tre commenti alla Critique du droit du travail di Supiot, 
in L. Mengoni, Il Contratto di lavoro, (Milan, 2004) at. 76.
9 M. Persiani, G. Proia, Contratto e Rapporto di Lavoro, me-2 sq., 8.

a. damore,  muxli 31-34
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uli mxareTa nebidan da romelic dakavSirebulia mxareTa survilTan, 

Tavad airCion sakuTari interesebis mogvarebis gza. msgavsi arCevani 

moicavs organizaciuli mowesrigebis pirobebSi dasaqmebulis mier sa-

muSaos Sesrulebas, romelzec mas kontroli ar aqvs da misi Sesruleba 

emsaxureba dasaqmebulisaTvis ucxo mizans.10

sformalurad, qvemdebareoba ar warmoadgens kanoniT gansazRvrul 

statu subjectios-s, igi ufro aris samuSaos Sesrulebis obieqturi gza, ro-

melic gamomdinareobs ara mxolod dasaqmebulis mier dakavebuli pozi-

ciidan, aramed xelSekrulebiT dacul interesebs Soris arsebuli, mu-

Sakis arasakuTrebiTi interesebidanac, romlebic arc mTlianad da arc 

nawilobriv ar xvdeba kreditoris mmarTvelobis sferos qveS. Sesabam-

isad, dasaqmebulis cneba funqciuri xasiaTisaa da araa dakavSirebuli 

mdgomareobasTan.11

2. anazRaurebis gadaxdis valdebuleba, rogorc damsaqmeblis 

ZiriTadi movaleoba

anazRaurebis gadaxdis valdebuleba damsaqmeblis ZiriTadi valdebule-

baa. igi dakavSirebulia zemoaRniSnuli sinalagmiT gansazRvrul samuS-

aos Sesrulebis valdebulebasTan da warmoadgens urTierTSemxvedri 

Sesrulebebis nawils, romlebic dafuZnebulia SromiTi xelSekrulebis 

dadebasa da Sesrulebaze. aseTi sinalagmuri jaWvi ukavSirdeba Sromi-

Ti urTierTobebis sawyisebs da funqcionalur da ekvivalentur prin-

cipebze dafuZnebul, SromiTi urTierTobis warmomSob, ori ZiriTadi 

valdebulebis erTmaneTTan damakavSirebeli pirobaa. miuxedavad amisa, 

Tanazomierebis principi yovelTvis ar gulisxmobs funqcionaluri sin-

alagmis Sesabamis saxelSekrulebo valdebulebis Sesrulebas,12 rameTu 

10 Sead. L. Mengoni, Il contratto di Lavoro, 1-li sq., xvi. ix. agreTve, italiis sakonsti-

tucio sasamarTlos 1996 wlis 5 Tebervlis №30 gadawyvetilebis 152-e nawili, 

romelic mkafiod ayalibebs avtonomiurobisa da qvemdebareobis principebs Soris 

gansxvavebas. aRniSnuli gadawyvetilebiT xazgasmulia, rom qvemdebareobis gansx-

vavebuli da mniSvnelovani koncefciis mxardaWera gamomdinareobs im faqtidan, 

rom dasaqmebuli, produqtiuli da organizaciuli mowyobis pirobebSi, sawarmos 

mepatronis interesebisaTvis asrulebs misTvis ucxo samuSaos. es Sexeduleba, 

romelic italiis sasamarTlo gadawyvetilebebis ZiriTad mimarTulebiT qvemde-

bareobas utolebs sxva individis xelmZRvanelobis daqvemdebarebas, mxardaWeras 

povebs  M. Roccella, Manuale di diritto del lavoro, (Turin, 2005), at 41 da am bolo period-

Si sakasacio sasamarTlos 2006 wlis 9 oqtombris gadawyvetilebis komentarebSi 

miTiTebul iqna saqme №21646, Spigolature in tema di subordinazione. Lo strano caso del Sig. 
B., in R.G.L. n. 2/2007, at 131 ff.. 
11 Sead. G. Giugni, L. Mengoni, B. Veneziani, Tre commenti alla Critique du droit du travail di Supiot, 
in L. Mengoni, Il Contratto di lavoro, me-8 sq., 76.
12 mag., isk-s 2108-e-2111-e muxlebiT gaTvaliswinebul SemTxvevebSi, anazRaureba ma-

a. damore,  muxli 31-34
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anazRaureba unda Seesabamebodes ara mxolod samuSaos Sesrulebas, ar-

amed aseve moicavdes samuSaosaTvis Tavdadebas, rasac dasaqmebuli pi-

radad axorcielebs.13 

isk-s 2094-e muxlis mixedviT, anazRaureba aris essentialia negotii [arse-

biTi piroba], radgan igi samuSaos Sesrulebis Semxvedri valdebulebaa.14 

amdenad, xelSekrulebis safuZvelidan (causa) gamomdinare, Sesrulebuli 

samuSaosa da anazRaurebis urTierTgacvla aris SromiTi urTierTo-

bebisaTvis damaxasiaTebeli niSani. samuSaos Sesrulebis valdebuleba 

da anazRaurebis valdebuleba aris is elementebi, romelTa gareSec 

SromiTi urTierToba ver iarsebebs. erTma mxarem meores unda miawodos 

Sesruleba da sanacvlod miiRos Semxvedri dakmayofileba.15 

SromiTi urTierTobebisaTvis damaxasiaTebeli Tanazomiereba, gan-

sxvavdeba komerciuli xelSekrulebis mimarT arsebuli Tanazomierebis 

principisagan. italiuri samarTlis sistema iTvaliswinebs im faqts, rom 

dasaqmebulis mier samuSaos Sesrulebis Sedegad miRebuli anazRaureba 

misi da misi ojaxis sazrdos warmoadgens. swored aseTi meorexarisxovani 

garemoeba ganapirobebs imas, rom anazRaureba Sesrulebuli samuSaos 

proporciuli da sakmarisi unda iyos (Sead. konstituciis 36-e muxls). 

Sesabamisad, sxva, Tavisufali nebis gamovlenis safuZvelze dadebuli 

xelSekrulebebisagan gansxvavebiT, Sromis anazRaurebis odenobisa da 

Sesrulebuli samuSaos ekvivalenturoba subieqturi Sefasebis sagani 

araa. igi gansazRvruli unda iyos obieqturad da ara mxareTa nebis 

safuZvelze.16

mocemuli Sexedulebidan gamomdinare, Sromis anazRaureba Sesrule-

buli samuSaos `Rirebulebis“ ekvivalents ar warmoadgens, aramed, ro-

gorc es italiis konstituciis me-3 muxliTaa gansazRvruli, emsaxureba 

individis (kerZod ki, muSakis) mdgomareobis gaumjobesebas da qveynis 

socialur, ekonomikur da politikur procesebSi misi realuri monaw-

ileobis uzrunvelyofas. amasTan, Sromis anazRaureba mxolod am funda-

menturi funqciis matarebeli ar aris (rac mis specialur samarTlebriv 

dacvas amarTlebs), aramed, agreTve, absolutur individualur ufle-

Sinac xdeba, roca misi ekvivalenturi samuSao ar Sesrulebula (mag., samuSao drois 
droebiT Semcireba, Svebuleba da a.S). aseTi SemTxvevebi aSkarad ekvivalentobis 
principis darRvevaa, Tumca anazRaurebis valdebuleba, romelic xelSekrulebis 
safuZvelze akompensirebs samuSaos Sesrulebis valdebulebas, ar icvleba. Sead. M. 
Grandi, Rapporto di lavoro, (entryof the) Enciclopedia del Diritto, (Milan, 1987), Vol. XXXVIII, at 
346.
13 M. Persiani & G. Proia, Contratto e Rapporto di Lavoro, me-2 sq., 111.
14 G. Zangari, in Commentario al codice civile, Book V, Vol. I, art. 2099, (Turin, 1993), at 4.
15 F. Guidotti, me-3 sq., 291.
16 M. Persiani & G. Proia, me-2 sq., 111.
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bas (Sead. R. Scognamiglio, 1966) da, italiis sakonstitucio sasamarTlos 

ganmartebiT, moqalaqeTa Soris TviTmyofadi Tanasworobisa da Tanabari 

Rirsebis miRwevis fundamentur saSualebas warmoadgens.17 rac mTavar-

ia, msgavsi koncefcia ar gamoricxavs SromiT xelSekrulebaSi geneti-

kuri sinalagmis arsebobas maSin, roca funqciuri sinalagma SeiZleba, 

garkveulwilad, daknindes (an mTlianad gauqmdes) samuSaos Seusrule-

blobisas Sromis anazRaurebis gadaxdis SemTxvevebSi.18

Sesabamisad, anazRaureba aris Sromis samarTlis erT-erT mniS-

vnelovani instituti, radgan igi erTdroulad gamoxatavs rogorc dam-

saqmeblis mier Sesasrulebel ZiriTad valdebulebas,19 agreTve, dasaqme-

bulis fundamentur uflebas. igi warmoadgens yvelaze mniSvnelovan 

sakiTxs SromiTi urTierTobebis farglebSi, istoriuli TvalTaxedvi-

dan gamomdinare, swored anazRaurebis daregulirebis sakiTxma ganapi-

roba socialur klasebs Soris konfliqtis mogvarebis instrumentis _ 

koleqtiuri xelSekrulebis ganviTareba.20 xangrZlivi periodis ganmav-

lobaSi, anazRaurebis sakiTxi Sromis samarTlis privilegirebul nawils 

warmoadgenda, vinaidan mas, rogorc kontinentur-evropuli samarTlis 

saxelmZRvaneloebi, ise cnobili italieli iuristis ludoviko bara-

sis e.w. `concordati di tariffa“ (romlebic warmoadgenda Tanamdevrove kole-

qtiuri xelSekrulebebis pirvel Canasaxs), did yuradRebas uTmobda. 

anazRaureba iyo rogorc klasobrivi brZolis, ise Sromis samarTlis 

safuZveli.21 Tumca, droTa ganmavlobaSi, aqcenti masze Sesustda da 

17 kerZod, sakonstitucio sasamarTlos №199/1997 gadawyvetilebis Sesabamisad, kon-

stituciis 36-e muxli ganamtkicebs Tanasworobisa da socialuri Rirsebis princips. 
sasamarTlom, agreTve, ganmarta, rom konstituciuri normebi yvela moqalaqes ani-
Webs Tanabar Rirsebas da dasaqmebulebs aRWuravs konstituciis 36-e muxlis Sesa-
bamisi moTxovnis ganxorcielebis uflebiT.
18 R. Foglia, La Retribuzione, in Diritto e Processo del Lavoro e della Previdenza Sociale _ Il Lavoro 
privato e pubblico (G. Santoro Passarelli ed.), (Milan, 2006), at 591. 
19 iyo dro, rodesac SromiTi xelSekrulebisaTvis damaxasaTebeli urTierTgacvlis 
elementi mxolod or ZiriTad valdebulebas moiazrebda _ samuSaos Sesrulebisa 
da anazRaurebis gadaxdis valdebulebas, xolo mxareTa Soris arsebuli sxva val-

debulebebs kavSiri ar hqondaT sinalagmasTan da swored amitom maT `damatebiTi“ 
valdebulebebi ewodebodaT. Sead. G. Suppiej, M. De Cristofaro, C. Cester, me-7 sq. 18,. Tum-

ca avtorebi arc eTanxmebian da arc legitimacias ar aZleven nacvalgebis principis 
am viwro interpretacias, aramed xazgasmiT aRniSnaven, rom samarTlian da Rirebul 
Semxvedr dainteresebaze dafuZnebuli xelSekrulebis erTi mxaris mier ganxor-

cielebuli Sesruleba, meore mxaris Sesrulebis ekvivalenturi unda iyos.
20 F. Santoro Passarelli, Nozioni di Diritto del Lavoro, (Naples, 1995), at 217.
21 am mxriv, aRniSvnis Rirsia l. barasis mier ̀ Il contratto di lavoro nel diritto positivo italiano-
Si“ gamoxatuli pozicia, sadac igi amtkicebs, rom Tanamerove ekonomikur sistemaSi 
anazRaureba warmoadgens Sesrulebuli samuSaos samarTlian safasurs, rac Rire-

bulebis monaTesave koncefciaa. miuxedavad amisa, balansis darRvevis SemTxvevaSi, 
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dRes misi mniSvneloba Sromis samarTlis sxva aqtualuri sakiTxebis 

identuri gaxda. klasobrivma konfliqtma ki anazRaurebis sakiTxebidan 

kompaniaSi Zalauflebis gadanawilebaze gadainacvla, riTac anazRau-

rebis sakiTxebis mniSvnelobam pirveloba dakarga.22

Tumca, SromiTi urTierTobebi ver Semoifargleba mxolod, erTi 

mxriv, Sesrulebuli samuSaosa da, meore mxriv, anazRaurebis avtomatu-

ri urTierTgacvliT, vinaidan samuSaos Sesrulebis procesSi dasaqme-

buli Sromis bazrisaTvis xelmisawvdoms xdis ara mxolod mis energias, 

aramed mis profesionalizmsac.

3. profesionalizmi, rogorc SromiTi urTierTobis potenciuri 

xelSekrulebis sagani

samarTlebriv konteqstSi termini `profesionalizmi“ gulisxmobs 

qmedebis kompetenturad da efeqtianad ganxorcielebis unars.23 SromiT 

urTierTobebTan mimarTebiT ki, es termini gamoxatavs samuSaos Ses-

rulebisaTvis saWiro eqspertul da profesiul unar-Cvevebs.24

sasaubro enaSi da zogjer samarTlebriv terminologiaSic ki, si-

tyva `profesionalizmi“ `samuSaos~ ekvivalenturad ganixileba; Tumca 

aseTi martivi ekvivalentobis Tavidan acileba imis gaTvaliswinebiT 

unda moxdes, rom profesionalizmi ar aris xelSekrulebis pirdapiri 

sagani. es ar niSnavs imas, rom profesionalizmi SromiTi urTierTobis 

umniSvnelo nawilia, miT ufro, rom xSirad samuSaos Sesrulebis mimarT 

individis piradi unar-Cvevebi swored samuSaos jerovani Sesrulebis 

umTavres wyaros warmoadgens.25

misi gasworeba xdeba mSvidobiani formiT (molaparakebiT) an Zaladobrivi formiT 
(gaficva, boikoti). aqedan gamomdinare, damsaqmebeli arbitri ar aris (rogorc ase 
miCneulia xolme), romelsac aqvs Zalaufleba, gansazRvros Sesabamisi anazRaurebis 
odenoba. Sead. L. Barassi, Il contratto di lavoro nel diritto positivo italiano, M. Napoli (ed.), (Milan, 
2003), at 310-311.
22 R. De Luca Tamajo, Nuovi istituti e funzioni della retribuzione tra fl  essibilità e garanzie costituzi-
onali, in Struttura retributiva nel lavoro privato e Riforma Del Pubblico Impiego, Collana del dipar-
timento di scienze giuridiche, Università Ca’ Foscari _ enezia, G. Martinengo & A. Perulli (eds.), 
(Padua, 1998), at 81.
23 G. Loy, Professionalità e rapporto di lavoro, in VV.AA., La professionalità, M. Napoli (ed.), (Milan, 
2004), at 5.
24 M. Napoli, Questioni di Diritto del Lavoro, (Turin, 1996), at 51.
25 Sead. G. Loy, 23-e sq., 6. sasaubro enaSi sityva profesionalizmis araswori gamoy-

enebis gamo, avtori gansazRvravs or termins _ „maRali profesionalizmi“ da `dab-

ali profesionalizmi“. es ukanaskneli ar moicavs im unar-Cvevebs, romelic maRal-

kvalificiuri samuSaos Sesrulebas moeTxoveba, Tumca gulismobs kompetenciis 
Sesabamisad da efeqtianad xelSekrulebiT gaTvaliswinebuli samuSaos Sesrulebis 
unars. amasTan, avtori gamoyofs, agreTve, wyaroebs, vinaidan samuSaos Sesrulebi-
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aqedan gamomdinare, profesionalizmi erTgvar winapirobas war-

moadgens: igi saSualebas aZlevs dasaqmebuls, Seasrulos Tavisi sax-

elSekrulebo valdebulebebi. sxva sityvebiT rom vTqvaT, Sesrulebuli 

samuSao damakmayofilebeli iqneba, Tu dasaqmebulma igi Sesabamisi pro-

fesionalizmiT Seasrula.26  

marTalia, samuSao anazRaurebis sanacvlod ganxorcielebuli Ses-

rulebaa, magram es ar amcirebs samuSaos Sesrulebis procesis mniSvn-

elobas, rogorc individis pirovnulobis gamoxatulobas. samarTlebri-

vi kuTxiT, usamarTloba iqneba, Tu mxedvelobaSi ar miviRebdiT SromiTi 

xelSekrulebis safuZvelze samuSaos Sesrulebis procesSi individis 

CarTulobas, romelic warmoadgens pirovnebis gamoxatulebas, kerZod 

ki, urTierTobas, romelic individis ganviTarebisaTvis damaxasiaTebe-

lia da ver gancalkevdeba TviT Sesrulebisagan.27

samuSaos Sesrulebis procesSi, dasaqmebulis kompetenturobisa da 

profesiuli unar-Cvevebis pirdapiri CarTulobis pirobebSi, xelSek-

rulebis sagani aRar unda iyos samuSaos SesrulebisaTvis saWiro en-

ergia, aramed xelSekrulebis sagani unda gaxdes misi SesrulebisaTvis 

saWiro profesionalizmi. am daskvnamde misasvlelad, saWiroa isk-is 

2094-e muxlis deideologizacia; misi realuri mniSvelobisa aRqmisa da 

maregulierebeli miznis gaazrebis Sedegad, pirveli sityva, romelic xa-

zgasasmelia, aris „urTierTTanamSromloba“. urTierTgacvala, romelic 

naxsenebia samoqalaqo kodeqsis muxlSi, xorcieldeba swored urTierT-

TanamSromlobasa da anazRaurebas Soris.28 

saTvis saWiro profesionalizmis xarisxi SesaZloa gamomdinareobdes kanonidan, 
koleqtiuri xelSekrulebidan an sxva SeTanxmebidan.
26 iqve, 7-8. avtoris azriT, profesionalizmi muSakis aqtivia, romelic SesaZloa, iyos 
Sromis bazarze vaWrobis sagani, Tumca ar aris savaldebulo, rom igi iyos xelSek-

rulebis sagani. roca damsaqmebeli ipovis profesionalizmis im dones, romelsac 
igi eZebda, molaparakebis faza dasasruls uaxlovdeba, mxareebi aformeben xelSek-

rulebas, romelic gansazRvravs dasaqmebulis im funqciebs, romelic man Tavisi 
profesionalizmis xarjze unda Seasrulos anazRaurebis sanacvlod. 
27 Sead. M. Napoli, 24-e sq., 49., 103-e sqolioSi avtori xazs usvams samuSaos person-

alurobis principis mniSvnelobas, es gamomdinareobs luiji mengonis swavlebidan, 
romelic amtkicebda (L. Mengoni, L’infl  uenza del diritto del Lavoro su diritto civile, diritto 
processuale civile, diritto amministrativo, Gior. Dir. Lav. Rel. Ind., (1990)), rom samuSaos per-

sonalurobis eTikuri principi saSualebs iZleva, tradiciuli saxelSekrulebo 
samarTlis farglebs gavcdeT. es ukanaskneli ki xazs usvams dasaqmebulis, rogorc 
individis ganuyoflobas SromiTi xelSekrulebisagan, rac ewinaaRmdegeba samoqa-

laqo samarTliT gansazRvrul mxareTa Tanazomierebis princips, romelic SromiT 
urTierTobaSi (or mesakuTres Soris) mxolod urTierTgacvlis arsebobas moiaz-

rebs.
28 profesionalzms, rogorc xelSekrulebis SesaZlo sagans, ganixilavs m. napoli 

Tavis naSromSi Le Ragioni del diritto _ Scritti in onore di Luigi Mengoni _ Contratto e rapporti di 
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analogiur daskvnamde mivyavarT meore doqtrinasac, romlis mixed-

viTac, italiis samoqalaqo kodeqsi dasaqmebulis saxelSekrulebo val-

debulebas ganmartavs rogorc mewarmis menejementis qveS mis (dasaqme-

bulis mTarg.) TanamSromlobas sawarmoSi (isk-is 2094 muxli), xolo 

aRniSnuli urTierTobidan warmoSobil valdebulebas akvalificirebs, 

rogorc profesiul saqmianobasTan dakavSirebul valdebulebas (isk-is 

1176-e muxli, me-2 paragrafi da 2104-e muxli, pirveli paragrafi).29

salaparako enaSi termini `profesionalizmi“ profesionalebis sa-

muSaosTan asocirdeba, gansakuTrebiT ki registrirebuli profesiebis 

SemTxvevaSi. maSin roca profesionalizmi nebismeri samuSaos (damokide-

buli Tu damoukidebeli) SesrulebisaTvis aucielebel elements war-

moadgens. Tumca misi es funqcia yovelTvis aRiarebuli da daculi ar 

aris.30

amdenad, SromiTi xelSekruleba SeiZleba iyos muSakis mier misi 

profesionalizmisa da pirovnulobis gamoxatvis saSualeba,31 xolo mu-

Saki ki Tavad gaxdes urTierTanamSromlobisa da anazRaurebis urT-

ierTgacvlis sagani. am SemTxvevaSi, xelSekrulebis sagnis konteqstSi, 

zmna `iurTierTTanamSromlo“ misi etimologiuri (da ara ideologiuri) 

mniSvnelobidan gamomdinare, iZens farTo mniSvnelobas. saxeldobr _ 

erTad muSaoba, muSaoba sxva xalxTan erTad; rac praqtikaSi dasaqmebu-

lavoro oggi, roca 2094-e muxls ganmartavs, rogorc SromiTi xelSekrulebis maregu-

lirebel normas. ix. M. Napoli, Il signifi  cato della collaborazione. Personalità, continuità e profes-
sionalità della prestazione lavorativa, 24-e sq., 47-54; amasTan, kidev erTi naSromi, romelSic 
profesionalizmia ganixiluli, rogorc SromiTi xelSekrulebis SesaZlo sagani 
aris C. Alessi, Professionalità e contratto di lavoro, Collana del Dipartimento di scienze giuridiche 
dell’Università di Brescia, V. Allegri, M. Barbera, S. Prosdocimi (eds.), (Milan, 2004), at 81 ff.
29 Sead. G. Giugni, L. Mengoni, B. Veneziani, Tre commenti alla Critique du droit du travaildi Supiot, 
1-li sq., 77, agreTve, M. Napoli, Il diritto del lavoro tra conferme e sviluppi, (Turin, 2006), foot-
note at 15.
30 rogorc aRniSnulia m. napolis mier 29-e sq.-Si, 490, es warmoadgenda 2003 wlis 17 
ivniss milanis universitetSi (Università Cattolica del Sacro Cuore of Milan) Catarebuli 
konferenciis Tematikas, AIDLASS-isa me-14 kongresisa da marko biajis sapativce-

mulod.
31 SromiT urTierTobaSi individis pirdapiri CarTuloba ar xvdeba saxelSekrulebo 
urTierTobebis gareT da ar warmoadgens mxolod samoqalaqo kodeqsis 2087-e mux-

lisa da №300/1970 kanoniT gansazRuli, muSakis Rirsebisa da Tavisuflebis wesebis 
Sesabamis dacvis safuZvels. muSakisagan ganuyofeli Rirsebis gauTvaliswineblad, 
am Rirebulebebis masStabi ufro mcire iqneboda. swored piradi sferos daculoba 
aZlierebs urTierTgacvlis saxelSekrulebo xasiaTs, romelic damsaqmebels zRu-

davs Zalauflebis borotad gamoyenebisagan. amis sapirispirod ki damsaqmeblis mier 
SromiTi xelSekrulebis farglebSi Sesrulebuli samuSaos dadebiTi Rirebulebis 
uaryofa, winaaRmdegobaSi movidoda italiur samarTlebriv sistemasTan. Sead. M. 
Napoli, 24-e sq., 49.
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lis pirovnulobidan gamomdinare, profesionalizmis gamoxatulebaa.32

profesionalizmis xelSekrulebis sagnad miCneva33 gulismobs misT-

vis dinamikuri aspeqtis mibmas, riTac igi moiazrebs dasaqmebulis gan-

viTarebasa da zrdas rogorc samuSao gamocdilebis, aseve profesiuli 

treningebis gavlis gziT, romlebic Tavis mxriv, muSakis profesional-

izmisa da specializaciisaTvis aucilebel moTxovnebs warmoadgens da 

uzrunvelyofs ufro kvalificiur Sesrulebas, rac sajaro Tu kerZo 

sawarmoSi dasaqmebulis Sesrulebis wvlils zrdis.

meore doqtrinis mixedviT,34 marTalia, profesionalizmi ar ganix-

ileba samuSaos Sesrulebis sagnad, Tumca aris misi moTxovna. gamom-

dinare, dasaqmebulis profesionalizmidan, damsaqmebeli moelis misi 

survilis Sesabamis Sesrulebas. dasaqmebulis unari, Seasrulos sa-

muSao, gamomdinareobs misi arsebuli profesionalizmidan,35 an im pro-

32 Sead. M. Napoli, 24-e sq., 48,49. avtori xazs usvams samoqalaqo kodeqsis 2094-e mux-

liT gansazRvrul tradiciuli inerpretaciis paradoqsul xasiaTs: kodeqsis Sesa-
bamisad, urTierTTanamSromloba xelSekrulebis sagania maSin, roca tradiciuli 
ganmartebis mixedviT, urTierTanamSromloba fundamenturi saxelSekrulebo val-

debulebisagan damoukidebeli, damatebiTi faqtoria. es ganmarteba muxlis sityva-

sityviT mniSvnelobas sapirispirod warmoaCens, vinaidan igi urTierTanamaSromlo-

bas subordinaciis makoreqtireblad da ara mis sapirispirod miiCnevs, rogorc es 
muxliT aris gansazRvruli.
33 am sakiTxTan dakavSirebiT ix. M. Napoli, 29-e sq., [wyaroSi] me-16  sq., 15. romelic 
adasturebs midgomas, rom profesionalizmi unda iyos xelSekrulebis sagani. av-
tori axdens u. romanolis citirebas 1999 wlis naSromidan Il diritto del secolo. E poi?, 
in Il diritto del mercato del lavoro, romlis Sesabamisadac: `Se si condivide la premessa che il 
contratto di lavoro realizza uno scambio tra professionalità e retribuzione, i corollari che sarebbero 
coerente trarne sono tutt’altro che banali. In primo luogo -la norma sulla mobilità interna acquista un 
signifi  cato più pregnante, perché rende compatibile col programma negoziale ciò che nel linguaggio 
organizzativo è considerate valorizzazione delle risorse umane _ e, nel linguaggio un po’ vecchiotto 
dei padre costituenti, è considerato elevazione professionale. In secondo luogo si deve ammettere che 
bisogna prevenire il furto della professionalità non solo perché esso danneggia il lavoratore, ma anche 
perché compromette il fi  siologico dispiegarsi dello stesso sinallagma funzionale, come dicevano i 
nostri vecchi maestri: Mario Napoli ritiene che il diritto alla formazione permanente _ un diritto 
che riguarda i lavoratori, ma in fi  n dei conti serve soprattutto alle imprese -, sia già oggi un effetto 
legale del contratto di lavoro~. amis Taobaze, g. loi, 23-e sq.-Si,  8, gansazRvravs, rom u. 

romanolis mier moyvanili mtkiceba, romelic eyrdonoba napolis analizs, romlis 
Sesabamisadac, SromiTi xelSekruleba profesionalizmisa da anazRaurebis urT-

ierTgacvlaa, miuRebelia, Tu igi emsaxureba xelSekrulebis sagnis identificire-

bas. realurad, napolis mier Catarebul dakvirvebas ar hqonda maidentificirebeli 
mizani, vinaidan igi amtkicebda, rom profesionalizmi unda emsaxurebodes mewarmis 
Zalauflebis Semcirebas da ara xelSekrulebis sagnis identificirebas. amasTan, sa-
muSaos Sesruleba moiTxovs profesiul unareba da kompetencias, romelic saWiroa 
samuSaos Sesasruleblad.
34 G. Loy, 33-e qs.
35 iqve, 17.
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fesionalizmidan, romelsac mogvianebiT SeiZens. miuxedavad imisa, rom 

profesionalizmi SromiTi urTierTobis gansazRvris TavisTavadi in-

strumentia, igi SeiZleba warmoadgendes dacvis obieqts, xolo zogierT 

SemTxvevaSi _ SromiTi uflebis obieqtsac ki. profesionalizms ukav-

Sirdeba iseTi uflebebi, romelTa erT nawilze moTxovnis ufleba aqvT 

yvela moqalaqes, meore nawilze ki _ mxolod muSakebs da mesame nawilze 

_ mxolod dasaqmebulebs.36 

4. anazRaurebis miRebasTan dakavSirebuli konstituciuri 

uflebebi

dasaqmebulis profesiuli ganviTareba pirdapirproporciulad zrdis 

procesis wvlils damsaqmeblis biznes saqmianobaSi. amasTan, kontituci-

is 36-e muxliT gansazRvruli proporciulobis principidan gamomdin-

are, rac gulisxmobs anazRaurebis odenobis Sesabamisobas Sesrulebuli 

samuSaos raodenobasa da xarisxTan, izrdeba dasaqmebulis molodinic 

anazRaurebis zrdis kuTxiT. es ayalibebs obieqtur ekvivalentobas Ses-

asrulebel samuSaosa da urTierTsanacvlo anazRaurebas Soris.37

miuxedavad zemoaRniSnulisa, italiis konstitutiis 36-e muxlis 

pirveli nawiliT gansazRvruli anazRaurebis arsi moicavs or gansx-

vavebul elements: pirveli _ saxelSekrulebo xasiaTis anazRaureba, ro-

melic warmoadgens samuSaos Sesrulebis Semxvedr interess da meore 

_ dasaqmebulisa da misi ojaxis daxmarebis saSualeba.38 anazRaurebis 

36 avtoris mixedviT, arsebobs ori gansxvavebuli konstituciuri ufleba: a) muSakis 
ufleba, treningebis gavlasa da profesiul ganviTarebaze; b) muSakis ufleba daic-

vas sakuTari profesionalizmi. pirveli umetesad ganekuTvneba, sajaro samarTals 
maSin, roca meore exeba SromiT urTierTobebs. kerZod ki, treningebis gavlisa da 
profesiuli ganviTarebis ufleba ganmtkicebulia iseT saerTaSoriso SeTanxmebeb-

Si, rogoricaa: 1961 wlis 18 oqtombris evropuli socialuri qartia, romelic ara 
mxolod calsaxad aRiarebs yvela evropeli muSakis uflebas, isargeblos profesi-

uli treningebiT aqtiuri cxovrebis ganmavlobaSi, aramed am aqtiT gansazRul sxva 
akrZalvebTan erTad, treningebze xelmisawvdomobis kuTxiT, krZalavs diskrimina-

cias erovnebis safuZvelze. nicaSi, 2000 wels miRebuli ZiriTad uflebaTa qartia, 
adgens `ganaTlebis miRebisa da profesiul da uwyvet treningebze wvdomis ufle-

bas“. niSandoblivia, am uflebaze yuradRebis gamaxvileba, radgan TviT evropelma 
kanonmdebelmac ki igi gaiTvaliswina qartiis meore TavSi, romelic Tavisufle-

bebs exeba (aRniSnuli ki uflebaa, romelic yvela evropul konstituciaSi gaTval-

iswinebuli, miuxedavad imisa, isini socialur saxelmwifos warmoadgenen, Tu ara). 
ZiriTadi uflebebis qartiis me-14 muxli ukeT iqneba aRqmuli, Tu mas teqnologiuri 
procesebisa da samuSao garemoSi momxdari transformaciebis adaptirebad ganvixi-
lavT (Foglia). 
37 Sead. F. Carinci, R. De Luca Tamajo, P. Tosi, T. Treu, Diritto del Lavoro, Vol 2. Il rapporto di lavoro 
Subordinato, (Turin, 2005), at 241.
38 S. Hernandez, I principi costituzionali in tema di retribuzione, in Argomenti di Diritto del 
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am ori funqciis kombinacia cxadyofs zemoaRniSnuli muxliT39 gansaz-

Rvruli proporciulobisa da sakmarisobis principebis Tanaarsebobas.40 

pirveli ayalibebs keTildReobis Tanabari ganawilebis cnebas, xolo 

meore ki aqcents akeTebs socialuri xasiaTis Semxvedr dainteresebaze 

(pugliati, 1949). miuxedavad amisa, am or princips erTmaneTTan ier-

arqiuli kavSiri ar aqvs. amasTan, praqtikaSi damkvidrebuli midgomis 

Sesabamisad, sakmarisobis principi damatebiTia da struqturulad da-

kavSirebulia ufro Zlieri maregulirebeli funqciis mqone proporci-

ulobis principTan: sasamarTlo praqtikiT Camoyalibda, rom sakmariso-

bis principi proporciulobis principTan mimarTebiT daqvemdebarebul 

mdgomareobaSia. amasTan, mas Semdeg, rac ganisazRvra, rom anazRaureba 

unda Seesabamebodes Sesrulebul samuSaos, sakmarisobis principi emsax-

ureba anazRaurebis odenobis Semdgom gadaxedvas konstituciiT gansaz-

Rvrul miznebTan Sesabamisobis dadgenisaTvis.41 

proporciulobis principTan Sesrulebuli samuSaos moculobis 

urTierTkavSiri gamoixateba saaTobrivi anazRaurebis gadaxdis maregu-

lirebeli normebis arsebobiT, gansakuTrebiT ki arasrulganakveTiani 

samuSaosa da konkretuli samuSaos Sesrulebis safuZvelze anazRau-

rebis gacemis momwesrigebeli normebiT. pirvel SemTxvevaSi (saaTobriv 

anazRaureba), anazRaurebis gaangariSeba xdeba drois erTeulis _ sa-

aTis, kviris, Tvis an dRis safuZvelze, rodesac dasaqmebuli drois Se-

Tanxmebul periodSi asrulebs samuSaos da damsaqmeblisaTvis xarjavs 

Lavoro (collection), M. Persiani (ed.), Tavmoyrilia romSi, 1997 wlis 3 Tebervals Cat-

arebuli Nuove forme di retribuzione e attualità dei principi costituzionali konferenciis 
oqmebidan (Padua 1998),  9.
39 italiis konstituciiT gansazRvrul `ekonomikuri“ tipis urTierTobebs Soris, 
SromiTi urTierToba im kategorias miekuTvneba, romelzec italiis konstutu-

ciaSi yvelaze metad maxvildeba yuradReba, rac gamomdinareobs ara mxolod misi 
kompleqsuri xasiaTidan, aramed SromiTi urTierTobis farglebSi warmoSobili 
uflebebebisa da movaleobebis daregulirebisa da dasaqmebulis Rirsebisa da Tavi-

suflebis dacvis saWiroebidan. Sead. M. Dell’Olio, Retribuzione, quantità e qualità di lavoro, 
qualità di vita, in Argomenti di Diritto del Lavoro, M. Persiani (ed), Padua, n. 2/1995, at 1.
40 italiis sakasacio sasamarTlos 1983 wlis 3 dekembris №7234 da 1992 wlis 5 ivni-
sis №6931 gadawyvetilebebis Sesabamisad, sakmarisobis kriteriumis subordinaci-

uli xasiaTi ar iwvevs anazRaurebis odenobis Semcirebas, Tu es ukanaskneli miC-
neuli iyo Sesrulebuli samuSaos xarisxisa da raodenobis proporciulad. orive 
gadawyvetileba asaxulia R. Foglia, me-18 sq.
41 italiis sakasacio sasamarTlos 1983 wlis 3 dekembris №7234 da 1992 wlis 5 ivnisis 
№6931 gadawyvetilebebis Sesabamisad, sakmarisobis kriteriumis subordinaciuli 
xasiaTi ar iZleva anazRaurebis odenobis Semcirebis SesaZleblobas. es vrceldeba 
im situaciazec, roca proporciulobis principiT anazRaurebis odenoba Seesabameba 
Sesrulebul samuSaos raodenobrivi da xarisxobrivi kuTxiT. orive gadawyvetileba 
asaxulia R. Fogia, me-18 sq.
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energiasa da Zalas. aq drois erTeuli warmoadgens anazRaurebis gaan-

gariSebis safuZvels da rogorc ki dasaqmebuli gamoxatavs mzaobas sa-

muSaos Sesasruleblad, anazRaurebis gadaxda aRar aris dakavSirebuli 

dasaqmebulis mier samuSaos realur SesrulebasTan. Tu damsaqmebels 

aRar esaWiroeba dasaqmebulis Sroma, is (damsaqmebeli) pasuxismgeblia 

mora accipiendi-saTvis [kreditoris mier vadis gadacileba], anu kredi-

toris mier valdebulebis SeusruleblobisaTvis, garda im SemTxvevisa, 

roca igi dauyovnebliv acnobebs dasaqmebuls dasaqmebis SeuZleblobis 

Sesaxeb, rac gamowveulia forsmaJoriT an mesame pirTa (maT Soris mar-

Tlzomieri) qmedebebis Sedegad.

mxareTa mier anazRaurebis gaangariSebis Taobaze gansxvavebuli Se-

Tanxmebis ararsebobisa da isk-is 2100-e muxliT gansazRvruli konkret-

uli samuSaos Sesrulebis ararsebobis SemTxvevaSi, anazRaurebis gadax-

da xdeba saaTobrivad. saaTobrivi anazRaurebis gadaxdis fundamenturi 

maxasiaTebeli imaSia, rom, am SemTxvevaSi, rTulia Sesrulebis efeq-

tianobisa da realurad Sesrulebuli samuSaos Sefaseba _ dasaqmebulma 

samuSao unda Seasrulos saSualo xarisxis Sesabamisad an jerovnad Seas-

rulos Tavisi saxelSekrulebo valdebuleba (isk-is 2104-e muxli), xolo 

damsaqmebeli ki uflebamosilia, meTvalyureoba gauwios dasaqmebulis 

mier samuSaos Sesrulebis processa da Seafasos misi realuri efeq-

tianoba.42

amis sapirispirod, konkretuli samuSaos Sesrulebaze orientire-

buli anazRaureba xasiaTdeba samuSaos Sesrulebis procesTan anazRau-

rebis pirdapiri kavSiriT, an Sesrulebuli samuSaos efeqtianobiT, rac, 

Tavis mxriv, warmoadgens anazRaurebis gaangariSebis safuZvels. anaz-

Raurebis es forma savaldebulo ar aris, rogorc anazRaurebis al-

ternatiuli saSualeba, Tumca SesaZlebelia, gamoyenebuli iyo masTan 

kombinaciaSi (mag., konkretuli samuSaos Sesrulebis gaangariSeba drois 

erTeulebiT).43 

amdenad, Teoriuli kuTxiT, anazRaureba unda iyos Sesrulebuli sa-

muSaos moculobisa da am samuSaos SesrulebisaTvis daxarjuli drois 

(romelic ganisazRvreba pirdapiri an arapirdapiri formiT) proporci-

uli. amdenad, anazRaurebis gaangariSebis orive SemTxvevaSi (saaTobrivi 

da samuSaos Sesrulebis mixedviT), samuSaos SesrulebisaTvis daxar-

juli dro (romelic ganisazRvreba winaswar an daangariSdeba samuSaos 

Sesrulebis Semdeg), warmoadgens Sesrulebuli samuSaos moculobisa 

da Sesatyvisi anazRaurebis gansazRvris berkets. amasTan, Sesrulebu-

42 iqve, 605-606.
43 Sead. M. Dell’Olio, La Retribuzione, in Trattato di Diritto Privato,P. Rescigno (ed.), Vol. 15, (Turin, 
1986), at 487-488.
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li samuSaos funqciuri da teqnikuri Sedegis gaTvaliswinebiT, droiTi 

(saaTobrivi, dRiuri, Tviuri) an raodenobrivi gaangariSeba gavlenas ar 

axdens samuSaoze daxarjuli droisa da Sesatyvis anazRaurebas Soris 

urTierTkavSirze.44

rac Seexeba anazRaurebis odenobis kavSirs samuSaos xarisxian Ses-

rulebasTan, es efuZneba koleqtiuri xelSekrulebiT gansazRvrul val-

debulebas, maRalkvalificiuri dasaqmebulebisaTvis maRali anazRau-

rebis gadaxdis Sesaxeb. analogiuri Sexeduleba gansazRvrulia isk-is 

2103-e muxliTac.45

Sesrulebuli samuSaos SinaarsTan anazRaurebis odenobis Sesabam-

isobis principis gamoiyeneba ver moxdeba, Tu ar iarsebebs muSakTa kla-

sifikaciis Sesabamisi sistema, romelic moaxdens samuSaos Sesrulebis 

yvelaze mniSvnelovani standartebis identifikacias da ganaxorcie-

lebs maT Sefasebas. Sedegad, zemoaRniSnuli konstituciuri princip-

idan gamomdinare, damsaqmebeli SeboWilia dasaqmebulTa poziciebis 

klasifikaciis Sesabamisi sistemis identificirebisa da gansazRvris 

valdebulebiT. analogiuri valdebuleba gansazRvrulia kanonTa kre-

bulis mixedviTac.46 konstituciis 36-e muxlis miTiTeba Sesrulebuli 

samuSaos xarisxze, gamoricxavs anazRaurebis odenobis proporciulo-

bis safuZvelze gamoTvlas mxolod ariTmetikul maCveneblebze dayrd-

nobiT. xarisxi xom raodenobisagan swored imiT gansxvavdeba, rom igi 

ar izomeba. Sesabamisad, konstituciis 36-e muxlSi Camoyalibebulia ara 

maTematikuri proporcia, mkacri gagebiT, aramed zogadi midgoma, rom-

lis Sesabamisadac dasaqmebuli uflebamosilia, moiTxovos anazRaurebis 

gaangariSeba Sesrulebuli samuSaos Sinaarsidan gamomdinare.

44 Sead. E. Ghera, Diritto del Lavoro, (Bari, 2002), at 247.
45 A. Vallebona, Istituzioni di Diritto del Lavoro, (Padua, 2005), Vol. II, T 283, 284, avtoris azriT, 
danamati SromiTi staJisaTvis, premia da individualuri waxalisebis sxva formebi 
SeiZleba CaiTvalos Sesrulebuli samuSaos xarisxze anazRaurebis metad orien-

tirebis saSualebad, radgan aRniSnuli kriteriumebi dakavSirebulia sawarmoSi muS-

aobis realur gamocdilebasTan. 
46 P. Ichino, Lezioni di Diritto del Lavoro, (Milan, 2004), at 441; avtoris mtkicebiT, saxelm-

wifoebs saerTaSoriso doneze moeTxovebaT klasifikaciis sistemis yvela kompaniis 
TanamSromelebze gavrceleba, raTa zedamxedvelobis ganxorcielebis gziT SesaZle-

beli iyos maT mier Sesrulebuli samuSaos Sesabamisobis dadgena Tanabari anazRau-

rebisa da Tanaswori Sesrulebis urTierTgacvlis principTan. es gansazRvrulia 
evropuli sasamarTlos 1982 wlis 6 ivlisis №61/1981 saqmiT, romelic gansazRvravs, 
rom koleqtiuri xelSekrulebiT TanamSromelTa klasifikaciis sistemis ararsebo-

bis SemTxvevaSi, kompaniis Sida sistemis arseboba (an sistema, romelic gansxvavebul 
poziciebs winaswargansazRuli kriteriumis mixedviT afasebs) iTvleba mdedrobiTi 
da mamrobiTi sqesis muSakebs Soris uTanasworobis Tavidan acilebis aucilebel 
moTxovnad. Sead. iqve, P. Ichino, 295.
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zemoaRniSnuli msjelobidan gamomdinare, Cndeba kiTxva _ konsti-

tuciis 36-e muxliT gansazRvruli moTxovna, rom anazRaureba Sesa-

bamisobaSi unda iyos Sesrulebuli samuSaos SinaarsTan, anazRaurebis 

odenobis gansazRvrisas gamoricxavs Tu ara sxva, samuSaos Sinaarsisa-

gan gansxvavebuli elementebis mxedvelobaSi miRebas. agreTve, axdens 

Tu ara es elementebi gavlenas dasaqmebulTa klasifikaciaze. Sromis 

samarTlis Tanamedrove tendenciebTan SesabamisobaSi myofi gabatoneb-

uli mosazreba dadebiTad pasuxobs am kiTxvas,47 Tumca, amavdroulad, 

iZleva uaryofiTi pasuxis gacemis SesaZleblobasac. rogorc iCinos aqvs 

gansazRvruli, konstituciis 36-e muxli ar zRudavs muSakTa klasifi-

kaciis iseTi sistemebis arsebobas, romlebic yuradRebas amaxvilebs 

dasaqmebulis iseT kriteriumebze, rogoricaa subieqturi unarebi da 

romlebic Sesrulebuli samuSaos Sinaarsze orientirebuli Sesatyvisi 

anazRaurebis gaangariSebisaTvis Cveul standartebs ar iyenebs.48

Sesabamisad, niSandoblivia kontituciis 36-e muxliT ganmtkicebuli 

principebis, gamoyenebisa da sxva normebTan urTierTkavSiris detal-

uri analizi, warsulSi arsebuli samarTlebrivi debatebis mimoxilva da 

dRemde sadavod darCenil Temebze fokusireba. amasTan, im sasamarTlo 

gadawyvetilebebis rolis gaazreba, romlebmac aRniSnuli muxlis gamoy-

enebiT igi samarTlis „wyarod“ gaxades (miuxedvad imisa, rom terminis 

msgavsi gamoyeneba marTebuli ar aris).49

zogadad, konstituciis 36-e muxli moicavs or _ proporciulobi-

sa da sakmarisobis princips. pirveli efuZneba samuSaos Sesrulebisa 

da anazRaurebis damakavSirebel obieqtur faqtors, meore ki emyareba 

subieqtur faqtors, romelic amagrebs dasaqmebulis uflebas miiRos 

jerovani anazRaureba, raTa uzrunvelyos Tavisi da ojaxis Tavisufali, 

normaluri cxovreba, rac, Tavis mxriv, ganapirobebs iseTi gare faq-

torebis gaTvaliswinebas, rogoricaa anazRaurebis odenobis Sesabamiso-

47 iqve, [wyaroSi] 33-e sq., 274, f. manCini amtkicebs, rom iseTi gareSe faqtorebi, ro-

goricaa dasaqmebulis kvalifikacia, anazRaurebis odenoba, sando TanamSromlis 
reputacia da a.S ararelevanturia dasaqmebulis poziciis gansazRvrisas. misi az-

riT, mxolod dasaqmebulis mier Sesrulebuli samuSao da am samuSaos xarisxi aris 
mniSvnelovani. msgavsi midgoma gaziarebulia, agreTve, sxva avtorebis mierac, ro-

goricaa p. petino, g. gezi, u. romanoli.
48 iqve, 233. iCino axdens italiis sakasacio sasamarTlos 1986 wlis 21 ivnisis №4139 
gadawyvetilebis citirebas, romlis Sesabamisadac, erTsa da imave samuSaoze dasaqme-

buli pirebis klasifikacia Sesrulebuli samuSaos xarisxisa da raodenobis mixed-

viT samarTliania.
49 G. Zilio Grandi, La retribuzione, fonti, struttura e nozioni, (Naples 1996), 18. aq warmodgenilia 
mtkiceba, rom es gamoyeneba dakavSirebulia anazRaurebis irgvliv arsebul disku-

siasTan, romlebSic italiis sasamarTloebic iyvnen CarTuli. 
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ba dasaqmebulisa da misi ojaxis subieqtur mdgomareobasTan.50

zemoaRniSnul muxlSi mocemuli ori principi arsobrivad erTmane-

Tisagan gansxvavebulia: erTi moicavs miwodebuli momsaxurebis Sesatyvis 

anazRaurebas (proporciulobis principi), xolo meore, iTvaliswinebs 

pirisa da masze damokidebuli pirebis moTxovnilebebis dakmayofilebis 

SesaZleblobas (sakmarisobis principi). orive erTad ki ganamtkicebs 

anazRaurebis arss da ayalibebs mas, rogorc erT-erT mniSvnelovan, me-

tadre socialur, vidre samarTlebriv uflebas imis gaTvaliswinebiT, 

rom socialur-ekonomikuri urTierTobebis farglebSi konstitucia 

moicavs muSakis (gansakuTrebiT ki dasaqmebulis) statusTan da pozicia-

sTan dakavSirebul dacvis minimalur standartebs.51

gamomdinare aqedan, anazRaurebis gadaxdis valdebuleba xasiaTdeba 

zogierTi iseTi gansakuTrebuli aspeqtiT, romelic, erTi mxriv, ga-

nasxvavebs mas sxva ZiriTadi saxelSekrulebo valdebulebisagan, xolo, 

meore mxriv ki, gansazRvravs da gavlenas axdens mis struqturasa da 

Sesrulebaze. anazRaurebis valdebulebis aseTi gansakuTrebuloba war-

moiSoba rogorc Sesrulebis xasiaTisa da Sinaarsidan, romelic SromiTi 

xelSekrulebis sagania, aseve anazRaurebis mier individis, misi ojaxisa 

(da, farTo konteqstSi ki, sazogadoebis) mimarT arsebuli funqciidan.52

Tanamedrove konstituciebSi didi mniSvneloba eniWeba anazRaurebis 

socialur funqcias, rogorc muSakTa daxmarebis, keTildReobisa da 

winsvlis saSualebas.53 aqedan gamomdinare, italiis konstituciaSi xaz-

50 Sead. De Luca Tamajo, Tosi, Treu, Diritto del Lavoro, 37-e sq., 241.
51 Sead. O. Mazzotta, Diritto del lavaro, in Trattato di Diritto Privato, G. Iudica e P. Zatti (eds.), (Mi-
lano, 2005), at 549.
52 anazRaurebis gadaxdis valdebulebisaTvis damaxasiaTebeli Taviseburebis gamo, 
rogorc amas gudoti amtkicebs. Sead. F. Guidotti, in Nuovo trattato di Diritto del Lavoro, me-3 
sq., 285. amasTan, avtoris mtkicebiT, anazRaureba ar warmoadgens mxolod Sesruleb-

uli samuSaos sanacvlo dakmayofilebas, romelic xelSekrulebis safuZvelze, xel-

fasis saxiT qmnis urTierTgacvlis sagans (rogorc aqtivis urTierTgacvla), aramed 
igi individisa da masze ekologiurad, istoriulad, samarTlebrivad, socialurad 
da ekonomikurad damokidebuli pirebis moTxovnilebebis dakmayofilebis saSuale-

baa. Sedegad Sroma ganixileba samarTlebrivi sistemis mier uzrunvelyofili da 
xelSewyobili individis uflebad.
53 iqve, 290, [wyaroSi] me-20 sq. avtors magaliTad mohyavs sxva evropuli konstituc-

iebi: safrangeTis 1948 wlis konstituciis 28-e muxli gansazRvravs, rom orive _ 

kacic da qalic uflebamosila, moiTxovos samarTliani anazRaureba Sesrulebuli 
samuSaos raodenobisa da xarisxis Sesabamisad. maT ufleba aqvT, miiRon normaluri 
cxovrebisaTvis sakmarisi anazRaureba. 1965 wlis 16 ivlisis espaneTis konstitucia 
ganamtkicebs saxelmwifos valdebulebas, daicvas muSakis ufleba, miiRos samar-

Tliani da sakmarisi anazRaureba Tavisi da ojaxisaTvis normaluri da patiosani 
cxovrebis warmarTvisaTvis. am winadadebam 1978 wlis konstituciis 35-e muxlSi 
Semdegi formulireba miiRo: `yvela espanels aqvs Sromis valdebuleba da ufle-

ba imuSaos, airCios profesia Tavisuflad, daufasdes Sroma da miiRos Tavisi da 
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gasmiTa aRniSnuli, rom anazRaurebam unda daakmayofilos ara mxolod 

dasaqmebulisa da misi ojaxis pirveladi moTxovnebi, romlebic dakav-

Sirebulia maT fizikur da materialur yofasTan, aramed _ maTi sulieri 

moTxovnilebebic ise, rom maT Tavidan aacilo nebismieri dabrkoleba, 

romelic xels uSlis adamianis srulyofil ganviTarebas.54 

filadelfiis deklaraciis Canaweri _ `Sroma ar aris saqoneli“, 

romelic warmoadgens Sromis saerTaSoriso organizaciis erT-erT 

ZiriTad Tezas, ar aris nugeSismomcemi. principi, rom Sroma ar aris 

saqoneli, praqtikaSi sxvagvarad moqmedebs _ xSirad piris profesion-

alizmi usamarTlo pirobebSi gamoyeneba, misi fasi ki ganisazRvreba sa-

bazro moTxovnebiT (da ara misi realuri socialuri mniSvnelobidan 

gamomdinare).55

amdenad, Teoriuli kuTxiT, srulad gonivrulad JReradi zemoaRniS-

nuli principi, praqtikaSi sakuTar mizans ar emsaxureba. amdenad, Sesa-

Zloa, ukeTesi iyos, Tu Sromas miviCnevT saqonelad, Tumca iseTi Rire-

bulebiT, romelic moiTxovs damcavi normebis arsebobas, rom Sromis 

minimaluri anazRaureba muSakis Tavisufali da normaluri cxovrebi-

saTvis sakmaris iyos. 56

anazRaurebis samarTlebrivi instituti arapirdapiri dacvis sagania 

nacionalurze zemdgomi iseTi debulbebiTac, rogoricaa saerTaSoriso 

xelSekrulebebi, Sromis saerTaSoriso organizaciis wyaroebi da evro-

puli kavSiris direqtivebi. es saerTaSoriso organoebi da organizacie-

bi, romlebic rogorc zogadad, ise SromiT urTierTobasTan mimarTe-

biT, emsaxureba Tavisuflebis, Tanasworobisa da demokratiulobis 

principebis xelSewyobas, anazRaurebas gansazRvravs iseT fundamentur 

Rirebulebs Soris, rogoricaa, magaliTad, Sromis ufleba, normaluri 

samuSao pirobebi da koleqtiuri molaparakebebi.57

ojaxis moTxovnilebebis dakmayofilebisaTvis sakmarisi anazRaureba sqesis safuZ-

velze diskriminaciis gareSe. muSakTa qartia SemuSavdeba“. Sead. E. Garcia de Enterria 
& A. Predieri (eds.), La costituzione spagnola del 1978, (Milan, 1982), at 816. msgavsia irlan-

diis 1937 wlis 29 dekembris konstituciis 45-e muxli, argentinis 1949 wlis 16 martis 
konstituciis 37-e muxli, venesuelis 1947 wlis 5 ivlisis konstituciis 61-e muxli, 
portugaliis 1935 wlis 1 agvistos konstituciis 31-e muxli, israelis 1948 wlis 19 
dekembris konstituciis 22-e muxli.
54 G. Roma, Le funzioni della retribuzione, (Bari,1997), at 17.
55 G. Loy, 23-e sq., 15, avtori xazs usvams, rom Sromis sakiTxebTan SedarebiT, sxva 
sakiTxebs ufro meti yuradReba eTmoba (rogorc individis, aseve saxelmwifos mxri-

dan).
56 iqve, 16.
57 rogorc es s. belomos mieraa aRniSnuli me-40 sq.-Si dasax. wyaroSi, 124-125, anaz-

Raurebis ZiriTadi moTxovna gamomdinareobs rigi samarTlebrivi instrumente-

bidan, rogoricaa, pirvel rigSi, adamianis uflebaTa universaluri deklaraci-
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1970-iani wlebidan, roca momZlavrda sayovelTo principebis mo-

is 23-e muxlis me-3 punqti, romelic integrirebul iqna ekonomikur, socialur 

da kulturul sakiTxebze 1996 wlis saerTaSoriso paqtis me-7 muxlSi. es muxli 

cnobs `samarTliani anazRaurebis“ uflebas, `romelic sakmarisia muSakisa da 

masze damokidebuli pirebis normaluri cxovrebisaTvis“; msgavsi mowesrigebaa mo-

cemuli Sromis saerTaSoriso organizaciis konstituciiT. is, sxva programul 

miznebTan erTad, gansazRvravs samarTliani anazRaurebis miRebis uflebas, ro-

melic sakmarisia normaluri cxovrebisaTvis; msgavsi mizani ufro kategoriulad 

aris gantkicebuli Sromis saerTaSoriso organizaciis 1962 wlis №117 konvenciis 

me-5 muxlSi, romelic adgens, rom cxovrebis minimaluri standartebis uzrunv-

elsayofi anazRaurebis misaRebad `zomebi unda iqnes miRebuli [...] anazRaurebis 

mimRebTa pirobebis dasacavad, raTa maT saSualeba hqondeT, sakuTari ZalebiT 

gaiumjobeson cxovrebis pirobebi“. rac Seexeba evropuli kavSiris regulaciebs, 

samarTliani da sakmarisi anazRaurebis ufleba pirvelad ganisazRvra 1961 wlis 

evropuli socialuri qartiiT, xolo mogvianebiT, ganmtkicda imave qartiis 

1996 wlis 3 maisi ganaxlebuli redaqciiT (me-2 nawili 2, me-4 muxli). amasTan, 

evropuli kavSiris xelSekruleba da evropuli kavSiris funqcionirebis Sesaxeb 

xelSekruleba (romelSic cvlileba Sevida amsterdamis xelSekrulebiT), ar iT-

valiswinebs anazRaurebasTan dakavSirebul normebs _ anazRaureba ar xvdeba 137-e 
muxliT (yofili 118-e muxli) gaTvaliswinebul socialuri politikis sakiTxebs 

mikuTvnebul nusxaSi. am SezRudvis miuxedavad, evropuli kavSiris funqcioni-

rebis xelSekrulebis 136-e muxliT gansazRvrulia, rom evropuli socialuri qar-

tiiTa da strasburgSi, 1989 wels miRebuli muSakTa socialuri uflebebis ZiriTa-

di xelSekrulebiT gansazRvruli uflebebi mxedvelobaSi unda iqnes miRebuli 

saxelmwifos suverenitetisa da sazogadoebis ineteresebis ganxorcielebisas. 

kerZod ki, muSakTa socialuri uflebebis ZiriTadi wesdebis me-5 muxlis mixedviT, 

`muSakebi uzrunvelyofilebi unda iyvnen samarTliani anazRaurebiT, romelic 

sakmarisia normaluri cxovrebisaTvis“. 2000 wlis dekemberSi, nicaSi, evropis 

sabWoSi miRebul iqna evropuli kavSiris ZiriTadi uflebebis wesdeba, romelic, 

Sromis uflebebTan da TavisuflebebTan dakavSirebul sxva sakiTxebTan erTad 

(me-15, 26-e, 27-dan-34-e muxlebi), 31-e muxliT, adgens, rom: `yvela muSaks aqvs 

Tavisi janmrTelobis, usafrTxoebisa da Rirsebis Sesabamisi samuSao pirobebis 

moTxovnis ufleba“. muxlis formulireba, gansakuTrebiT ki, sityva `Rirsebis“ 

gamokveTa, samarTlian ekonomikur midgomaze metyvelebs. nebismier SemTxvevaSi, 

am principebis gamoyeneba damokidebulia wevr saxelmwifoebze, radgan wesdebis 

preambulis mixedviT, masSi dadasturebuli uflebebi gamomdinareobs `wevri sax-

elmwifoebis konstituciuri tradiciidan da saerTaSoriso valdebulebidan“ da 

maTi Sesruleba unda moxdes `sazogadoebisa da gaerTianebis Zalauflebisa da 

funqciebis gaTvaliswinebiT“ da, rac mTavaria `subsidiarobis principis“ gaT-

valiswinebiT. `subsidiarobis principi“ ganmtkicebulia evropuli kavSiris Ses-

axeb xelSekrulebis me-5 muxlSi, romlis Sesabamisad, `im sferoebSi, romlebic 

ar ganekuTvneba qveynis eqskluziur kompetencias, kavSiri uflebamosilia, imo-

qmedos mxolod im SemTxvevaSi da im farglebSi, romelSic wevri qveynebis mier 

ganxorcielebuli qmedebiT, Sesabamisi mizani ver iqneba miRweuli“. Sesabamisad, 

kavSiris kompetenciis farglebSi anazRaurebis sakiTxebis gauTvaliswinebloba, 

gamoricxavs am kuTxiT yovelgvari harmonizaciis procesis ganxorcielebis Ses-

aZleblobas. anazRaurebis sakiTxi, agreTve, ar iqna gaTvaliswinebuli nicis 2001 
wlis 26 Tebervlis SeTanxmebaSi. evropuli kavSiris mier Tavis regulaciebSi min-

imaluri anazRaurebis standartis gaTvaliswinebis SesaZleblobebze ix. A. Occhino, 
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qmedeba, anazRaurebis uflebasTan dakavSirebiT, gansxvavebuli da, 

garkveulwilad, urTierTsawinaaRmdego midgoma gamovlinda. erTni 

miiCnevdnen, rom konstituciiT gansazRvruli dacvis individualuri 

saSualeba warmoadgenda tramplins koleqtiuri dacvis damatebiTi da 

SesaZlo formebisaTvis, meoreni ki Tvlidnen, rom anazRaurebis ufle-

ba ar SeiZleba yofiliyo gancalkevebuli bazris funqciuri maxasi-

aTeblebisagan, radgan xelSekrulebis mxareebs ufleba unda hqondeT 

(maTi molaparakebis SesaZleblobaTa gamoyenebiT), gansazRvron SromiTi 

urTi erTobis pirobebi.58

amdenad, ori gansxvavebuli pozicia Camoyalibda: erTi icavs samo-

qalaqo uflebebs, efuZneba warsuls da anazRaurebis uflebas konsti-

tuciis 36-e muxlis mkacri da yovlismomcveli dacvis qveS aqcevs. meo-

re, ufro `liberaluri“ midgoma, naklebad mniSvnelovnad warmoaCens 

konstituciis am normas da xazs usvams mis radikalurobas. marTalia, 

meore midgoma ewinaaRmdegeba sasamarTlo gadawyvetilebebisa da samar-

Tlebrivi Teoriebis did nawils da pirvelTan SedarebiT ver CaiTvleba 

sakiTxis mogvarebis ukeTes formad, Tumca mravali SeTanxmeba da sa-

samarTlo gadawyvetileba, arsebul samarTlebriv sistemaSi zemoaRniS-

nuli muxlis mniSvnelobis Semcirebazea orientirebuli.59

aseve, SesaZloa, arsebobdes 36-e muxlis mesame ganmarteba, romlis 

mizani, erTi mxriv, italiur samarTlebriv sistemaSi SromiTi urTier-

Tobebis farglebSi am muxliT gansazRuli funqciis dacvaa, xolo, meo-

re mxriv ki, akninebs am muxliT gansazRvrul, Tanabar da samarTlian 

anazRaurebis ganmsazRvrel im samarTlebriv elementebs, romlebic wi-

naaRmdegobaSi modis ganviTarebuli bazris Cveul moTxovnebTan60. am 

mesame ganmartebiT, 36-e muxlidan SesaZloa gamomdinareobdes anazRau-

rebis ori gansxvavebuli samarTlebrivi cneba, romelTa upiratesoba 

arsebul samarTlebriv sistemaSi udavoa.61 esenia anazRaureba, rogorc 

`socialuri valdebuleba“ da anazRaureba, rogor `Sesabamisi Semxvedri 

Minimi salariali e comunità europea, DL, (2001), I, at 149.
58 L. Zoppoli, La Retribuzione _ Struttura e regime giuridico, in B. Caruso, C. Zoli, L. Zoppoli (eds.), 
Collection Diritto e Lavoro edited by F. Carinci, vol. I, (Naples, 1994), at 97.
59 iqve, 98.
60 ekonomikuri politikis mecnierebaSi anazRaureba warmoadgens arsebiT makro-
ekonomikur miznebTan dakavSirebul, mniSvnelovan cvlad sidides, rogoric aris 
inflaciis kontroli da umuSevrobis donis Semcireba. yovelive es xsnis anazRau-

rebis Sekavebis politikas, gansakuTebiT ki, fasebisa da anazRaurebis eskalaciis 
avtomatizaciis SezRudvas da, umuSevrobis sakiTxis mogvarebis mizniT, arsebuli 
kompaniebis aRdgenis xelSewyobas da axali kompaniebis dafuZnebas. Sead. A. Vallebona, 
45-e sq., 275. 
61 ix. italiis sakasacio sasamarTlos gadawyvetileba Cass., s.u., n. 6030/1993, Semdgomi 
miTiTebiT L. Zoppoli, 58-e sq. 58, [wyaroSi] me-7 sq., 98. 
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dakmayofilebis uzrunvelyofis valdebuleba“. pirveli gamomdinareobs 

sakmarisobis, xolo meore ki proporciulobis konstituciuri princi-

pebidan.

orive terminis mimarT gansxvavebuli konceptualuri xedvisa da 

istoriuli evoluciis sirTuleebis miuxedvad, romlebic gamomdin-

areobda bolo 40 wlis ganmavlobaSi am koncefciis mimarT sasamarT-

lo gadawyvetilebebis, koleqtiuri molaparakebebisa da gabatonebuli 

samarTlebrivi ganmartebebis62 erTmaneTTan TanxvedraSi moyvaniT, anaz-

Raurebis funqciis aseTi gayofa 36-e muxls miakuTvnebs axal da ufro 

dabalansebul rols anazRaurebis sakiTxis regulirebis konteqstSi, 

romelic konstituciuri normis qveS daakavSirebs or _ socialur da 

komerciul aspeqts.63

amasTan, yuradRebis gareSe ver darCeba is faqti, rom zemoaRniSnuli 

muxlis formulirebisas, kanonmdeblis mizani iyo, muSakTa cxovrebis 

pirobebis etapobrivi gaumjobesebis mizniT, Seemsubuqebina Tavisufali 

bazris efeqtebi maTi cxovrebis pirobebze.64 magram normis bundovnad 

Camoyalibebis gamorTulia ganisazRvros is nabijebi, romelic saxelm-

wifom unda gadadgas, xolo ra unda moicvas koleqtiurma molaparake-

bebma zemoaRniSnuli sakiTxis dasabalanseblad; aseve gaurkvevlad aris 

gansazRvruli, aicilebelia Tu ara am kuTxiT saxelmwifos Careva.65

danamdvilebiT SeiZleba iTqvas, rom italielma kanonmdebelma gamoi-

yena zemoaRniSnuli muxliT gansazRvruli diskrecia da Tavi Seikava 

anazRaurebis doneebis gazrdis kuTxiT pirdapiri nabijebis gadadgmisa-

62 meore ganmartebis mixedviT, anazRaureba warmoadgens muSakis mier Sesrulebuli 
samuSaos sanacvlo Semxvedr dainteresebas, romelic mas gansakuTrebuli garemoe-

bebis arsebobis drosac ekuTvnis (rogoricaa anazRaurebadi Svebuleba, Sromisu-

unaroba, dekretuli Svebuleba, mSobiarobis gamo Svebuleba (isk-is 2109-e da 2110-e 
muxlebi), roca mis mier samuSaos Sesruleba droebiT, samarTlebrivi safuZvliT, 
SeCerebulia. amasTan, aRniSnuli ganmarteba anazRaurebas ar aniWebs araviTar so-

cialur an personalur funqcias. Sead. Roselli, Il Contratto di lavoro nel diritto positivo ital-
iano, Collection Il diritto del lavoro nella dottrina e nella giurisprudenza, edited by B. Balletti, (Padua, 
1997), at 125.
63 Sead. L. Zoppoli, 58-e sq., 99.
64 P. Ichino, Il contratto di lavoro, in Trattato di Diritto Civile e Commerciale (A. Cicu, F. Messi-
neo, L. Mengonieds), Vol. II, at 126. avtors mohyavs amonaridi sakanonmdeblo ansambleis 
qvekomitetis 1946 wlis 8 oqtombris sesiis sxdomis oqmidan (ix. [wyaroSi] me-17 sq., 
126), romlis Sesabamisadac, italiis socialur-ekonomikuri masStabebis Sesabam-
isad, anazRaureba sakmarisi unda iyos ara mxolod normaluri cxovrebis uzrun-

velyofisaTvis, rogoricaa sakvebis, saojaxo nivTebis, tansacmlis da a.S xarjebis 
dafarva, aramed igi unda akmayofilebdes pirovnebis Tavisuflebisa da Rirsebis 
moTxovnilebebs. Sesabamisad, mowonebuli iyo qveyanaSi socialuri struqturis is-
eTi cvlileba, romelic saTanado iqneboda adamianebis Rirsebasa da Tavisuflebis. 
65 iqve, 127.
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gan; 1950-iani wlebidan man SezRuda socialuri partniorebis molapara-

kebebidan gamomdinare standartebis farTo gamoyeneba, xolo 1960-iani 
wlebis dasasrulidan dasaqmebulTa gaerTianebebis aqtivobaTa mxarada-

saWerad CaerTo sxvadasxva SromiT sakiTxebSi.

sxva sityvebiT rom vTqvaT, saxelmwifom minimaluri Sromis anaz-

Raurebis gansazRvris uflebis miniWebiT, dasaqmebulTa gaerTianebebs 

miando samuSao pirobebis ganviTarebis xelSewyobis sakiTxi, miuxedavad 

imisa, rom konstituciis 36-e muxli mas amis ganxorcielebis saSualebas 

aZlevda. aman gamowvia sakmaod uCveulo situacia, kerZod, dasaqmebul-

Ta gaerTianebebis mier molaparakebis Sedegad miRweuli standartuli 

anazRaureba iTvleba Sesrulebuli samuSaos Sesabamisi anazRaurebis 

gansazRvris erTaderT kriteriumad: koleqtiuri xelSekrulebebiT 

gansazRvruli minimaluri Sromis anazRaureba ar gadis Semowmebas kon-

stituciis 36-e muxlTan Sesabamisobis dadgenis mizniT, radgan is Tavad 

iTvleba Sromis anazRaurebis gansazRvris parametrad. Sedegad, kon-

stituciis normiT gansazRvruli normaluri da Tavisufali cxovre-

ba dasaqmebulisa da misi ojaxisaTvis mxolod erovnuli koleqtiuri 

xelSekrulebebiT gansazRvruli CanawerebiT aris uzrunvelyofili.66

am situaciam gamowvia proporciul da sakmaris anazRaurebasTan 

mimarTebiT sasamarTlo gadawyvetilebebis erTgvarovani midgomis Cam-

oyalibeba, romelsac saTave 1950-iani wlebidan daedo da Semdgomi gan-

viTareba ukanasknel wlebSi pova _ Camoyalibda socialuri faqtorebis 

momcveli, proporciulobaze dafuZnebuli anazRaurebis cneba, romelic 

ufro SezRuduli iyo, vidre konstituciuri norma. es midgoma aqcents 

akeTebda anazRaurebaze, rogorc Sesrulebuli samuSaos Sesabamis dak-

mayofilebze da ara rogorc socialur faqtorze. amdenad, aSkara gax-

da, rom sasamarTloebis mier 36-e muxlis 1-li punqtiT gansazRvruli am 

ori principis damoukideblad ganixilva da koleqtiuri xelSekrulebiT 

gansazRvruli Sromis minimaluri anazRaurebis sazom proporciul kri-

teriumad gamoyeneba unda CaiTvalos proporciul anazRaurebaze da ara 

sakmaris anazRaurebaze dafuZnebul gadawyvetilebebad (Tumca, sapir-

ispirod miiCneoda xolme).67

amasTan, sasamarTlo gadawyvetilebebis Sesabamisad, koleqtiuri 

xelSekrulebebiT gansazRvrul standartebze dayrdnoba ganpirobe-

buli iyo ara mxolod muSakTa normaluri cxovrebis uzrunvelyofis 

mizniT, aramed samarTlian da Tanaswor anazRaurebasTan da sinalagma-

66 iqve, 128.
67 Sead. G. Roma, La Retribuzione, Collection Dottrina e Giurisprudenza di Diritto del Lavoro, edited 
by G. Giugni, (Turin, 1993), at 34.
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tur struqturasTan daaxloebis mizniT.68 es midgoma, logikuri bmis 

ararsebobis gamo, gakritikebulia gabatonebuli samarTlebrivi Teo-

riiT: Tu mosamarTlem, isk-is 2099-e muxlis meore punqtiT miniWebuli 

uflebiTa da konstituciis 36-e muxlis Sinaarsze dayrdnobiT, gansaz-

Rvra Sesabamisi anazRaurebis odenoba, mas, agreTve, mxedvelobaSi unda 

mieRo dasaqmebulze damokidebuli pirebic da Sesabamisi anazRaureba 

avtomaturad ar gamoeTvala koleqtiuri SeTanxmebidan.69

amdenad, koleqtiuri xelSekrulebiT gansazRvruli anazRaurebis 

ganakveTze sistematuri dayrdnoba akmayofilebs proporciulobis 

principis moTxovnebs, Tumca ar akmayofilebs sakmarisobis princips, 

radgan xelSekrulebiT gansazRuli ganakveTi ar moicavs anazRaurebis 

ukanasknel princips.70

 amdenad, kanonmdebelma, marTalia, ara yovelTvis Tanmimdevrulad 

da garkveviT, Tumca etapobrivad gansazRvra 36-e muxliT gansazRvru-

li anazRaurebis cneba da anazRaurebis ganakveTze dayrdnoba miiCnia 

misi gansazRvris yvelaze `mokle“, da garkveulwilad, yvelaze utyuar 

gzadac, radgan swored aRniSnuli ganakveTi gamoxatavs samuSao Zalis 

sabazro moTxovnas.71 msgavsi sasamarTlo gadawyvetilebebi uzrunve-

lyofs Sromis bazris susti saxelSekrulebo mxarisaTvis minimaluri 

anazRaurebis moTxovnis dakmayofilebas. aqve, aZliereben dasaqmebulTa 

gaerTianebebisa da koleqtiuri molaparakebebis rols, gansakuTrebiT 

ki, adekvaturi Sromis anazRaurebis gansazRvris kuTxiT. Tumca, meore 

mxriv, saSualebas ar iZleva srulad Sesruldes konstituciis normiT 

gansazRvruli mizani: Tavisufali da normaluri cxovreba aris mas-

timulirebeli, fardobiTi da Sedegze orientirebuli principi maSin, 

roca anazRaurebis minimaluri ganakveTi met-naklebad mkacria, yvelaze 

dabali anazRaurebis dacvis meqanizmi, romelic gansxvavebul miznebs 

emsaxureba.

aSkaraa, rom, Tu sakmaris anazRaurebas gamoakldeba Tavisufali da 

normaluri cxovrebis maCvenebeli, igi gauTanabrdeba minimalur anaz-

Raurebas, kerZod, im Semxvedr dainteresebas, romelic saWiroa muSakis 

cxovrebisaTvis.72

frazas `sakmarisi anazRaureba“73 bevri mniSvneloba aqvs: man Sesa-

68 G. Zangari, me-14 sq., 43-e SeniSvna, 30.
69 es Sexeduleba gansakuTrebiT gamoxatulia r. sanseverionos mier, G. Zangari, me-14 
sq. 44-e SeniSvna, 30.
70 rogorc amas amtkicebs g. pere, miT. G. Roma, 54-e sq., 35.
71 G. Roma, 67-e sq., 35.
72 iqve, 36.
73 muSakisaTvis samarTliani anazRaurebis drouli gadaxdis valdebulebis Sem-

cveli norma saTaves iRebs dasavluri kulturidan: igi pirvelad Zvel aRTqmaSi, 
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Zloa, gamoxatos Sesrulebuli samuSaos samarTliani safasuri, magram, 

xolo mogvianebiT ki Sua saukuneebis sqolastikur TeoriaSi gamoCnda. samar-

Tliani anazRaurebis koncefciis socialuri, ekonomikuri da istoriuli rekon-

struqciis, kerZod ki, kaTolikuri eklesiis mier Camoyalibebuli doqtrinisa da 

enciklikebis Sesaxeb ix. P. Ichino, 64-e sq., 115 da Semdg., agreTve P. Ichino, Lezioni di 
Diritto del Lavoro _ Un approccio di labour law and economics, (Milan, 2004), 399-437. xolo 

konstituciis 36-e muxlis pirveli paragrafis Seqmnis Sesaxeb ki ix. agreTve, L. 
Bonaretti, L’equa retribuzione nella Costituzione e nella giurisprudenza, (Milan, 1994), 7-10: ro-

gorc guido zangari Tavisi naSromis preambulaSi aRniSnavs, bonareti amtkicebs, 

rom 36-e muxlma, SromiTi xelSekrulebis sinalagmaturi struqturis daZlevis 

Semdeg, uari ganacxada urTierTgacvlis merkantilur ideaze (romelic xelSek-

rulebas samarTliani da Rirebuli Semxvedri dakmayofilebis saxiT axasiaTebs) da 

win wamoswia anazRaureba, rogorc muSakis fundamenturi ufleba, anu germanul 

terminologias Tu gamoviyenebT, igi gaxada Grundrecht [ZiriTadi ufleba]. swored 

amis gamo, sxva samarTlebriv sistemebSi anazRaureba ar moiazreba xelSekrulebis 

mxareTa sxva ufleba-movaleobebis doneze, aramed anazRaurebis, muSakis ZiriTadi 

uflebis aRiarebis xarjze, warmoadgens detaluri analizis sagans (da ara mxolod 

ubralo Semxvedr dakmayofilebas, rogorc es axasiaTebs realur sinalagmatur 

xelSekrulebas). muSaTa klasis mier gamovlili dabrkolebebis gaTvaliswinebiT, 

SeiZleba iTqvas, rom Sesrulebuli samuSaosaTvis Tanazomieri anazRaurebis uz-

runvelyofis mizniT, Sromis ufleba gafarTovda da ganviTarda.

bonartis naSromi axdens imis ilustracias, Tu bolo naxevari saukunis ganmav-

lobaSi ra pirobebis gavla mouwiaT dasaqmebulebs rogorc kerZo, ise sajaro se-

qtorSi _ 36-e muxlis realuri gamoyenebisa da maTi molodinis Sesabamisi, samar-

Tliani da sakmarisi anazRaurebis misaRebad. avtoris azriT, sasamarTloebis 

mier Tanaswori anazRaurebis koncefciis gamoyeneba warmoadgens samarTlianobis 

gamoxatulebas, radgan anazRaureba aris Tanaswori, roca, samarTliani ganmarte-

biT, igi gamoxatavs muSakisa da misi ojaxis moTxovnilebebs. es SesabamisobaSi 

modis samarTlianobis principTan, kerZod ki, keTildReobis Tanabari ganawilebis 

xarjze muSakisaTvis im uflebis aRiarebasa da miniWebaze, rasac igi imsaxure-

bas. am kuTxiT, italiis sakasacio sasamarTlos ori gadawyvetileba (1989 wlis 17 
ianvari, №193 da 1987 wlis 5 marti №2530) adgens, rom samarTlianobis sakiTxze 

saubari mxolod konstituciis 36-e muxliT gansazRvruli anazRaurebis pro-

porciulobis dadgenis Semdeg aris SesaZlebeli. italiuri samarTlis sistemaSi, 

Tanaswori anazRaurebis koncefciis SemoRebamde, Sesrulebuli samuSaos Semxve-

dri dainteresebis cnebis bundovani da Canasaxobrivi cneba arsebobda, romelic 

gamomdinareobda Semdegidan: 

_ levitikusi (XVI s. Cv. w. aR.-mde), XIX Tavi, 13, „ar moatyuo an gaZarcvo mezo-

beli“. „ar daayovno erTi dRiTac muSis anazRaureba“;

_ diuteronomi (XV s. Cv. w. aR.-mde), XXIV Tavi, 15, „imave dRes gadauxade [muSas] anaz-

Raureba mzis Casvlamde, radgan Raribia igi da amisken miuwevs guli, raTa ar gagi-

wyres da SesCivlos ufals da codvaSi gikras Tavi“.

avtori aRniSnavs, rom im periodSi ukve gamovlinda sxva pirisaTvis miwodebu-

li momsaxurebis farglebSi debitoris (pirobis mimcemisa) da kreditoris (ma-

valdebulebelis) cnebebi. 1927 wlis Sromis me-19 deklaraciis pirveli punqti 

gansazRvravs, rom anazRaureba unda iyos muSakisa da mis kmayofaze myofi pirebis 

moTxovnilebebis Sesabamisi. normis sityvasityviTi ganmartebiT, anazRaureba 

unda iyos adekvaturi, proporciuli da Tanazomieri, Sesabamisad, konstutuciis 

36-e muxlis pirveli punqti SeiZleba swored misgan gamomdinareobs. amasTan, samo-
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agreTve, anazRaurebis is ganakveTi, romelic saWiroa muSakis SromiTi 

xelSekrulebis miRma arsebuli moTxovnilebebis dasakmayofileblad.74

wina mtkicebis meore nawili Seesabameba umciresobis azrs, rac xazs 

usvams 36-e muxliT ganmtkicebul muSakisa da misi ojaxis cxovrebis 

pirobebs. Tumca anazRaurebis gansazRuli odenobis dadgeniT, aseTi 

ganmarteba ignorirebulia rogorc sasamarTlo gadawyvetilebebiT, 

aseve koleqtiuri molaparakebebiT. muSakTa moTxovnilebebis dakmayo-

filebebis ufro vrcel Semxvedri daintersebis saWiroebas, kanonmde-

belma saojaxo SeRavaTebis dawesebis gziT upasuxa, romelic ufro 

farTo gamoyenebaSi, muSakis ojaxis moTxovnilebebis dakmayofilebaze 

orientirebul saxlis SeRavaTebad gardaiqmna (№153/1988 kanoni).

mocemuli msjelobidan gamomdinare, sakasacio sasamarTlom ganmar-

ta, rom muSakTa kmayofaze myof pirTa mdgomareoba ar SeiZleba, iyos 

anazRaurebis gansxvavebuli doneebis dadgenis safuZveli (miT ufro, 

rom saojaxo SeRavaTebi am mizans isedac emsaxureba). anazRaurebis 

gansazRvris mizniT, ojaxuri situaciis analizi warmoadgens damatebiT 

kriteriums (muSakisa da misi ojaxis Tavisufali da normaluri cxovre-

ba), xolo ZiriTadi kriteriumia (Sesrulebuli samuSaos raodenobisa da 

xarisxis proporciuli anazRaurebis odenoba), konstuciis 36-e muxlis 

koncefciaa.75

mocemuli msjeloba axdens proporciulobisa da sakmarisobis prin-

cipebs Soris arsebuli ierarqiis legitimacias, romelTaganac pirve-

li savaldebulo, xolo meore ki, subsidiuri xasiaTisaa. principebis 

aseTi gansxvaveba axdens konstituciuri normis xelovnur rekonstruq-

cias, rac xazs usvams maT urTierTqmedebas: orive maTgans aqvs saerTo 

mizani _ subieqturi da obieqturi kuTxiT anazRaurebisaTvis saWiro 

moTxovnebis gansazRvra. mTlianobaSi, isini mowodebulia mxareTa sax-

elSekrulebo valdebulebebis Sesrulebisa da konstituciis muxliT 

qalaqo kodeqsis 2009-e muxlis me-2 punqti, romelic, aSkarad, calsaxad efuZneba 

Sromis qartias, adgens ra, rom mxareTa SeTanxmebis (an kompaniis regulaciebis) 

ararsebobis SemTxvevaSi, anazRaureba gansazRvruli unda iyos samoqalaqo sapro-

ceso kodeqsis 114-e da 432-e muxlebiT gansazRvrul Tanasworobis principis Sesa-

bamisad. is faqti, rom TviT 1942 wlamde gamotanili sasamarTlo gadawyvetilebebi 

ganmsWvaluli iyo 1927 wlis Sromis qartiis principebiT, gansakuTrebiT ki, misi 

me-19 debulebiT, dasturdeba italiis sakasacio sasamarTlos 1938 wlis 4 aprilis 

№123 gadawyvetilebiT, romlis Sesabamisadac, SromiTi xelSekrulebiT anazRau-

reba ar warmoadgens kvebis talons, aramed Semxvedri dainteresebaa Sesrulebuli 

samuSaosaTvis.
74 G. Roma, 67-e sq., 37.
75 Judgment №7324 of 12 December 1983, samoqalaqo kodeqsis 2099-e, 2102-e muxlebze ko-

mentari L. Angiello, La retribuzione, in Codice Civile. Commentario, founded by P. Schlesinger, 
edited by F. D. Busnelli, (Milan, 2003), at 24.

a. damore,  muxli 31-34
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gansazRvruli Rirsebis uzrunvelyofisaken. amdenad, proporciuloba 

da sakmarisoba urTierTdakavSirebuli principebia, romlebic erTmane-

Tisagan gansxvavdeba mxolod anazRaurebis konstituciuri cnebis far-

glebSi gamoyenebis dros.76

Sesabamisad, amJamad `Tanabari anazRaurebis“ konstituciuri cneba, 

romelic efuZneba koleqtiuri xelSekrulebiT gansazRvrul, fiqsire-

buli anazRaurebis ganakveTs, ukve aRar Seesabameba proporciulobis 

princips. adre aseTi gaangariSeba misaRebi iyo, radgan dadgenili ga-

nakveTi Seesabameboda arsebul ekonomikur tendencias, xolo sasamarT-

lo gadawyvetilebebiT mxedvelobaSi ar miiReboda saerTo ekonomikuri 

reJimis ganmsazRvreli yvela faqtori da samarTlebrivi instituti; 

praqtika iboWeboda kontituciis minimaluri standartiT gansazRvrul 

farglebSi da anazRaurebis gaangariSeba xdeboda SromiTi xelSek-

rulebiT gansazRvruli anazRaurebis ganakveTis Sesabamisad. anazRau-

rebis cnebis mravalricxovan elementebad dayofam, rogorc es SromiT 

xelSekrulebebSi xdeba, gamoiwvia, erTi mxriv, minimaluri anazRaurebis 

ganakveTisadmi saxelSekrulebo ekonomikuri resursebis gamoyofis sim-

wire, xolo, meore mxriv ki, minimaluri Sromis anazRaurebis ganakve-

Tis gansazRvris etapze, ekonomikurad mniSvnelovani samarTlebrivi 

institutebisa da elementebis gauTvaliswinebloba. maTi mxedvelobaSi 

miReba, agreTve, ar xdeba sasamarTlo gadawyvetilebebSi Tanabari anaz-

Raurebis gansazRvrisas (isini moicavs mxolod anazRaurebis zogierT 

elements).77

proporciulobisa da sakmarisobis principebze dayrdnobiT, Tana-

bari anazRaurebis gansazRvra rTuli aRmoCnda. Tumca italiur samar-

Tlis sistemaSi konstituciis 36-e muxlis mier Seqmnil problematikas 

76 es aris g. romas mier ganxorcielebuli rekonstruqcias, 54-e sq. 20, romelic xazs 
usvams imas, rom leqsikis kuTxiT konstituciur normaSi erTi zmnis gamoyeneba 
(anazRaurebis ufleba) gaamyarebda am ori principis urTierTdakavSirebulobis ar-

guments. G. Roma, Suffi  cienza della retribuzione e differenziazioni territoriali, in G. Garofalo & 
M. Ricci (eds.), Percorsi di Diritto del lavoro, Ricerche di Diritto del Lavoro e Relazioni Industriali 
dell’Università degli Studi di Bari, edited by B. Veneziani, M. G. Garofalo, U. Carabelli (eds.), (Bari, 
2006), at 428 _ konstituciuri normis sityvaTa wyoba gansazRvravs Sesrulebuli 
samuSaos raodenobisa da xarisxis Sesabamisi anazRaurebis miRebis SesaZleblobas, 
romelic ar aris sakmarisi normaluri da Tavisufali cxovrebis uzrunvelsayofad. 
amdenad, ar aris SesaZlebeli sakmarisobis principis gansazRvra proporciulo-

bis principTan mimarTebiT _ arc erTs meoresTan mimarTebiT ar akisria meorex-

arisxovani roli: konstituciur normaSi orive maTgans aqvs Tanabari statusi da 
orive maTganis arseboba da urTierTdamTxveva saWiroa konstituciiT gansazRvru-

li uflebis gansaxorcieleblad. amdenad, konstutuciis 36-e muxlis farglebSi, am 
ori cnebis analizi erTmaneTisagan gancalkevebiT ver ganxorcieldeba, radgan pro-

rciulobis cneba ar moicavs sakmarisobis cnebas.
77 iqve, 428.
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mxolod es ar warmoadgenda. marTalia, am sakiTxebis didi nawili ukve 

mogvarebulia, Tumca maTi mokle mimoxilva mainc aRniSvnis Rirsia.

erT-erTma pirvelma problemam, romelic dakavSirebuli iyo 36-e 
muxlis programul an maregulirebel bunebasTan, 1950-iani wlebis da-

sawyisSi debatebi gamoiwvia. Camoyalibda ori gansxvavebuli Sexeduleba: 

pirvelis mixedviT, konstitucionaluri Sedegis paraleluri gamoyeneba 

unda momxdariyo, meore ki miiCnevda, rom konstituciis 36-e muxliT 

gansazRvruli principi zogadi iyo da aucileblobas ar warmoadgenda 

ufro detaluri normebis warmoqmna, xolo Semdeg maTi gamoyeneba.

es dava, romelmac safuZveli Cauyara garkveul ideologiur 

poziciebs, gadawyda sasamarTlo gadawyvetilebebis poziciiT:78 garkveu-

li dayovnebis Semdeg sasamarTloebma arCevani gaakeTes konstituciuri 

normebis maregulirebel xasiaTze.79 mogvianebiT, zogierTi komentatori 

amticebda, rom aseTi dava gamowveuli iyo mcdari urTierTSedarebiT 

(rogorc amas amtkicebda treu), radgan realuri problema, nacvlad 

imisa, iyo Sinarsis gamoyenebis manerisa da instrumentis ararseboba, 

radgan kontituciuri norma am kuTxiT ar iZleoda aranair detals; igi 

arc specialur daTqmas moicavda koleqtiuri SeTanxmebiT anazRaurebis 

odenobis gansazRvris kuTxiT.

garda im sakiTxebisa, romelic exeba konstituciis 36-e muxlis re-

alur gamoyenebas, amJamad, farTod aris aRiarebuli, rom norma yvela 

im elements moicavs, romelic saWiroa anazRaurebis uflebis bunebis, 

sazRvrebisa da Zalis dasadgenad.80 Sesabamisad, muxli moicavs yvela 

saWiro elements, romelic aucilebelia misi uSualo gamoyenebisaTvis, 

radgan igi warmoadgens sajaro wesrigis imperatiul normas, romelic 

abaTilebs mis sawinaaRmdegod arsebul nebismier kerZo SeTanxmebas.81 

praqtikulad, konstituciis 36-e muxli aris dasaqmebulTa mier uSualo 

gamoyenebis samarTlebriv norma, romelsac mimarTaven im SemTxvevaSi, 

roca damsaqmebeli ar gadaixdis anazRaurebas proporciulobisa da sak-

78 ix. L. Bonaretti, 73-e sq., 11. avtori ndobas gamoxatavs aqvilas saapelacio sasamarT-

los 1956 wlis 24 oqtombris gadawyvetilebis mimarT, romelic iyo pirveli sa-
samarTlo iyo, romelmac daadgina konstituciuri normis maregulirebeli buneba. 
am mizniT avtori axdens №30/1960 gadawyvetilebis citirebas da mokled aRwers 
gadawyvetilebas 36-e muxliT gansazRvrul CanawerTan dadebiTi da uaryofiTi 
mimarTebiT. am bolo dros, es principi Tavidan dadasturda sakasacio sasamarT-

los mier ex pluribus: 2002 wlis 26 Tebervlis gadawyvetileba, saqme №2861, rogorc 
miTiTebuli aqvs L. Angiello, 75-e sq., 17.
79 iqve, 16.
80 Sead. A. Cessari, L’invalidità del contratto di lavoro per violazione dell’ art. 36, 1° della Costituzi-
one, in G. Roma, 54-e sq., 6.
81 genuas sasamarTlos 1950 wlis 7 noembris gadawyvetileba, Semdgomi miTiTebiT G. 
Roma, 54-e sq., 6.
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marisobis principis Sesabamisad.82 amdenad, konstituciuri norma yvela 

muSaks aZlevs Tanabari anazRaurebis idealur uflebas, kerZod ki, ab-

solutur, mudmiv da mboWav individualur uflebas.83

8. daskvna

Sromis anazRaurebis samarTlebrivi institutis mokle analizi cxady-

ofs, rom is aris nebismieri SromiTi xelSekrulebis savaldebulo el-

ementi. samuSaos Sesrulebis valdebulebasa da anazRaurebis gadaxdis 

valdebulebas Soris arsebuli sinalagmaturi urTierToba gansxvavdeba 

italiuri samarTlis sistemiT daregulirebuli sxva xelSekrulebebis 

qveS moazrebuli samarTliani da Rirebuli Semxvedri dainteresebisagan. 

es gansxvaveba gamowveulia, saxelSekrulebo valdebulebis farglebSi 

dasaqmebulis mier samuSaos Sesrulebis procesSi piradi CarTulobis 

gamoyofis an SezRudvis SeuZleblobiT, samoqalaqo kodeqsis yofili 

2094-e muxlis safuZvelze. 

aseTi poziciis Sesabamisad, SesaZlebelia ganimartos, rom Sroma 

calke ar arsebobs, aramed arseboben individebi, romlebic SromiTi 

xelSekrulebis safuZvelze damsaqmeblis sasargeblod xarjaven ara mx-

olod TavianT gonebriv da fizikur energias da profesiul unarebs, 

aramed, upirveles yovlisa, uZRvnian mas TavianTi personalurobisa da 

cxovrebis wesis nawils.

msgavsi abstraqcia aZlierebs kontituciis 36-e muxliT samarT-

lebrivad aRirebul, muSakis fsiqologiur sferos dacvas: es muxli 

ar aris mxolod proporciulobisa da sakmarisobis principis dogma, 

aramed (ix. momdevno muxlebi) igi fardobiTi samarTlebrivi rezervia 

Sesrulebuli samuSaos xangrZlivobisa yovelkvireuli dasvenebisaTvis, 

amasTan, amiT dgindeba dasvenebis dReebisa da wliuri Svebulebis Ses-

axeb ufleba.

36-e muxlis ganmartebis mxolod anazRaurebiT Semofargvla da, 

sxva sinalagmaturi xelSekrulebebisagan gansxvavebiT, SromiTi xelSek-

82 G. Nicolini, Manuale di Diritto del Lavoro, (Milan, 1996), at 350.
83 G. Pera, La giusta retribuzione dell’art. 36 della Costituzione, in Scritti di Giuseppe Pera, Diritto 
del lavoro, Vol. I (Milan, 2007), at 3. avtorma ganixila aRniSnuli uflebis individualuri 
buneba, romelsac sasamarTlo gadawyvetilebebi gansazRvravs, rogorc absolutur, 
mudmiv da mboWav individualur uflebas (rogorc es ganmartebulia aqvilas sa-
apelacio sasamarTlos 1951 wlis 26 ivnisi gadawyvetilebiT). msgavsi interpretacia 
gaziarebulia doqtrinaSic. amasTan, skonamilios mixedviT, es aris individualuri 
ufleba, romelic SeiZleba, gamoyenebuli iqnes individualurad, calkeul dasaqme-

bulTan mimarTebiT.
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rulebisaTvis individualuri Taviseburebebis gaTvaliswineba adas-

turebs, rom italiis samarTlis sistemaSi konstituciuri uflebiT arc 

erT sxva xelSekrulebis arsebiTi piroba ar aris daculi. sxva sityve-

biT, xelSekrulebis sxva pirobebsagan gansxvavebiT, mxolod anazRau-

reba regulirdeba konstituciuri normebiT.

amasTan, aSkaraa, rom anazRaureba ver CaiTvleba `savaWro xelSek-

rulebis“ ubralo elementad, rogoricaa, magaliTad, fasi nasyidobis 

xelSekrulebaSi, radgan sworad igia konstituciiT gansazRvruli so-

cialuri funqciis matarebeli komponenti, rac mas ganasxvavebs ubralo 

Semxvedri dakmayofilebisagan. 

konstituciis normis Sinaarsobrivi simdidrisa da Rirebulebis 

miuxedavad, misi moculobisa da mniSvnelobis gaTvaliswinebiT, mas ar 

moupovebia Sesabamisi aRiareba da internacionalizacia, raTa misi gamo-

yeneba yvela SesaZlo situaciaSi (maT Soris koleqtiur molaparakebebSi) 

yofiliyo SesaZlebeli. faqtia, rom dResac, am normis gamoyeneba xdeba 

sasamarTloebis mier uflebis aRiarebis saqmeebze da SromiTi urTier-

Tobis im  etapze, roca muSaki samuSaos Sesrulebis Semdeg iZulebulia, 

moiTxovos samarTliani anazRaureba.

asea Tu ise, samwuxaroa, rom, rogorc italiuri samarTlis sistemis, 

agreTve, politikuri, ekonomikuri da socialuri kuTxiT konstutu-

ciis 36-e muxlis gamoyeneba xdeba umetesad sasamarTlo procesSi, sadac 

mosamarTleTa roli savaldebulod kanonis damcvelisa da misi gamo-

myenebelis statusiT ganisazRvreba. Tumca, sasamarTlo gadawyvetile-

bebmac ki daaknines proporciulobisa da sakmarisobis konstituciuri 

principebis mniSvneloba da SezRudes maTi gamoyenebis areali nacv-

lad imis,  rom gamoeyenebinaT konstituciis 36-e muxliT gansazRvru-

li anazRaureba farTo mniSvnelobiT. amis mizezi iyo dasaqmebulTa 

gaerTianebebTan koleqtiuri molaparakebiT gansazRvruli minimal-

uri anazRaurebis ganakveTis eqskluziur gzamkvlevad gamoyeneba da 

swored amaze dayrdnobiT mosamarTleTa mier jerovani anazRaurebis 

gaangariSeba. Sedegad, italiur samarTlis sistemaSi konstituciis 36-e 
muxlis gamoyeneba ubralo prezumfciis donze xdeba, radgan koleqti-

uri xelSekrulebiT gansazRvruli minimaluri anazRaurebis ganakve-

Ti ar gadis aranair Semowmebas zemoaRniSnuli muxliT gansazRvrul 

principebTan Sesabamisobis kuTxiT (aramed, aseTi ganakveTebi miCneu-

lia sando parametrebad). maSasadame, praqtikaSi, dasaqmebuli da misi 

ojaxi uzrunvelyofilia 36-e muxliT gansazRvruli Tavisufali da 

normaluri cxovrebiT, Tu mis mier miRebuli anazRaureba Seesabameba 

erovnuli koleqtiuri xelSekrulebiT gansazRvruli anazRaurebis ga-

nakveTs. amdenad, sasamarTlo gadawyvetilebebiT dasafasebebli Sromis 
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miuxedavad, gonivrulia, rom daveTanxmoT im komentatorebs, romlebic 

xazs usvamen mosamarTleTa rols konstituciis 36-e muxlis minimal-

uri anazRaurebis sakiTxis gansazRvris procesSi: miuxedavad imisa, rom 

isini, erTi mxriv, daexmarnen koleqtiuri xelSekrulebis institutis 

gaZlierebasa da gamoyenebas, meore mxriv, saSualeba ar misces konsti-

tuciis normas srulad Seesrulebina Tavisi mizani. 

antonio damore

Sromis samarTlis doqtori, tutori, milanis bikokas

 universitetis mowveuli leqtori
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Tavi VIII

Sromis pirobebis dacva

muxli 35. usafrTxo da jansaRi samuSao garemos ufleba

1. damsaqmebeli valdebulia uzrunvelyos dasaqmebuli sicocxlisa 

da janmrTelobisaTvis maqsimalurad usafrTxo samuSao garemoTi.

2. damsaqmebeli valdebulia gonivrul vadaSi miawodos dasaqmebuls 

mis xelT arsebuli sruli, obieqturi da gasagebi informacia yvela 

im faqtoris Sesaxeb, romlebic moqmedebs dasaqmebulis sicocxlesa da 

janmrTelobaze an bunebrivi garemos usafrTxoebaze.

3. dasaqmebuls ufleba aqvs uari ganacxados im samuSaos, davalebis 

an miTiTebis Sesrulebaze, romelic ewinaaRmdegeba kanons, an Sromis 

usafrTxoebis pirobebis daucvelobis gamo aSkara da arsebiT safrTxes 

uqmnis mis an mesame piris sicocxles, janmrTelobas, sakuTrebas an bune-

brivi garemos usafrTxoebas. dasaqmebuli valdebulia dauyovnebliv 

Seatyobinos damsaqmebels im garemoebis Sesaxeb, romlis gamoc igi uars 

ambobs SromiTi xelSekrulebiT nakisri valdebulebis Sesrulebaze.

4. damsaqmebeli valdebulia danergos Sromis usafrTxoebis uzrun-

velmyofi prevenciuli sistema da droulad miawodos dasaqmebuls sa-

Tanado informacia Sromis usafrTxoebasTan dakavSirebuli riskebisa 

da maTi prevenciis zomebis, agreTve safrTxis Semcvel aRWurvilobas-

Tan mopyrobis wesebis Sesaxeb, aucileblobis SemTxvevaSi uzrunvelyos 

dasaqmebuli personaluri damcavi aRWurvilobiT, saxifaTo mowyobi-

loba teqnologiur progresTan erTad droulad Secvalos usafrTxoTi 

an naklebad saxifaToTi, miiRos yvela sxva gonivruli zoma dasaqmebu-

lis usafrTxoebisaTvis da misi janmrTelobis dasacavad.

5. damsaqmebeli valdebulia miiRos yvela gonivruli zoma sawar-

moo SemTxvevis Sedegebis drouli lokalizaciisa da likvidaciisaTvis, 

pirveladi daxmarebis aRmoCenisa da evakuaciisaTvis.

6. damsaqmebeli valdebulia srulad aunazRauros dasaqmebuls sa-

muSaos SesrulebasTan dakavSirebuli, janmrTelobis mdgomareobis gau-

aresebiT miyenebuli ziani da aucilebeli mkurnalobis xarjebi.

7. damsaqmebeli valdebulia uzrunvelyos orsuli qalis dacva is-

eTi Sromisagan, romelic safrTxes uqmnis mis an nayofis keTildReobas, 

fizikur da fsiqikur janmrTelobas.

8. mZime, mavne da saSiSpirobebian samuSaoTa nusxa, Sromis usafrTxoe-

bis wesebi, maT Soris, damsaqmeblis xarjiT dasaqmebulis savaldebulo 

perioduli samedicino Semowmebis SemTxvevebi da wesebi, ganisazRvreba 

saqarTvelos kanonmdeblobiT.
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komentari 

1. muxli 35, nawili 1

1.1. dasaqmebulis ufleba jansaR da usafrTxo samuSao garemoze, 

rogorc misi fizikuri da fsiqologiuri simrTelis (physical and 
psychological integrity) dacvis garantia italiis konstituciisa da 

saerTaSoriso kanonmdeblobis mixedviT 

dasaqmebulis ufleba sicocxlisa da janmrTelobisaTvis maqsimalurad 

usafrTxo samuSao garemoTi uzrunvelyofaze da damsaqmeblis valde-

buleba aseTi garemos Seqmnaze gamomdinareobs saerTaSoriso da Sida 

fundamenturi iuridiuli principebidan.1 

gaeros generaluri asambleis mier 1948 wlis 10 dekembers miRebuli 

adamianis uflebaTa sayovelTao deklaraciis mesame muxliT (yvelas aqvs 

sicocxlis, Tavisuflebisa da piradi usafrTxoebis ufleba) da 23-e mux-

lis 1-li punqtiT (yvelas aqvs samarTliani da xelsayreli samuSao piro-

bebis ufleba), aseve ekonomikuri, socialuri da kulturuli uflebebis 

Sesaxeb saerTaSoriso paqtis me-7 muxlis b) punqtiT2 („xelSemkvreli 

saxelmwifoebi aRiareben TiToeuli piris uflebas samarTlian da xel-

sayrel samuSao garemoze, romelic uzrunvelyofs . . . usafrTxo da 

jansaR samuSao pirobebs“) da mogvianebiT adamianis uflebaTa evropuli 

qartiis3 me-2 muxlis 1-li punqtiT („yvelas aqvs sicocxlis ufleba“), 

1 italiis 1865 wlis samoqalaqo kodeqsis 1124-e muxlis interpretaciis Sedegad, 
l. barasim 1901 wels xazgasmiT isaubra valdebulebaze jansaRi samuSao garemoTi, 
aseve saTanado aRWurvilobiT uzrunvelyofis Sesaxeb, ix. L. Barassi, Il contratto di 
lavoro nel diritto positive italiano, (Milan, 1901), at 556.
2 paqti miRebul iqna 1966 wlis 16 dekembers xolo ZalaSi Sevida 1976 wlis 3 ianvars. 
misi ratificireba italiam moaxdina 1977 wlis 25 oqtombers №881 kanoniT da igi 
ZalaSi Sevida 1977 wlis 23 dekembers. gaeros generalurma asambleam 2008 wlis 10 de-

kembers miiRo ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTa-

Soriso paqtis damatebiTi arasavaldebulo oqmi (Riaa xelmosawerad 2009 wlidan), 
romelic paqtis miznebis uzrunvelsayofad da misi debulebebis implementaciisaT-

vis ekonomikur, socialur da kulturul uflebaTa komitets uflebamosils xdis, 
miiRos da ganixilos individualuri pirebis mier warmodgenili komunikaciebi, 
romlebic acxadeben, rom arian qartiiT ganmtkicebuli ekonomikuri, socialuri 
Tu kulturuli uflebebis darRvevis msxverplni. janmrTelobis dacvisa da Sro-

mis usafrTxoebis sakiTxebze SegiZliaT ixiloT №119/1963, №120/1964, №134/1970, 
№148/1977, №155/1981 konvenciebi, P. Ichino, Il contratto di lavoro, I, (Milan, 2000); janmrT-

elobis dacvisa da Sromis usafrTxoebis sakiTxebze Sso-is konvenciebis istoriuli 
rekonstruqciisaTvis ixileT M. De Cristofaro, La salute del lavoratore nella normativa inter-
nazionalee comunitaria, in Rel. ind., (1988), at 309; ix. aseve, S. Bertocco, La sicurezza del lavora-
tore nelle fonti internazionali del lavoro. Il recepimento della direttiva CEE 89/391 nell’ordinamento 
nazionale, (Padua, 1995).
3 kolonis evropis sabWos sxdomis (1999 wlis 3-4 ivnisi) dros miCneul iqna, rom saWiro 
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me-3 muxlis 1-li punqtiT („yvelas aqvs ufleba moiTxovos Tavisi fizi-

kuri da fsiqologiuri simrTelis uzrunvelyofa~) da 31-e muxlis 1-li 

punqtiT („TiToeul dasaqmebuls aqvs ufleba hqondes iseTi samuSao 

pirobebi, romelic ar xelyofs mis janmrTelobas, usafrTxoebasa da 

Rirsebas“), individualur uflebebTan iqna dakavSirebuli TiToeuli 

maTganis ufleba jansaR samuSao pirobebze. zemoxsenebuli principebis 

gamoyenebasTan dakavSirebuli sakiTxebi ganmartebulia evropuli kav-

Siris funqcionirebis Sesaxeb xelSekrulebis (TFEU) X TavSi, sadac mo-

cemulia sakiTxebi socialuri usafrTxoebis Sesaxeb. kerZod, es sakiTxi 

mocemulia 151-e muxlSi (evropuli gaerTianebis dafuZnebis Sesaxeb 

xelSekrulebis 136-e muxli), romlis Tanaxmadac, wevri saxelmwifoebi 

valdebulni arian, gaaumjobeson dasaqmebulTa sacxovrebeli da sa-

muSao pirobebi „imgvarad, rom SesaZlebeli gaxdes maTi harmonizacia, 

gaumjobesebis paralelurad“; am mizniT, wevrma saxelmwifoebma unda 

iyo evropuli kavSiris mier aRiarebuli yvela uflebis erT aqtSi gaerTianeba, rac 
am uflebebs metad gamWvirvales gaxdida. mizani iyo, rom qartiaSi gaerTianebuli-

yo (i) 1950 wlis adamianis uflebaTa da ZiriTad TavisuflebaTa konvenciis zogadi 
principebi, (ii) principebi, romelic gamomdinareobda wevri saxelmwifoebis konsti-

tuciuri tradiciebidan, (iii) evropuli kavSiris moqalaqeTa ZiriTadi uflebebi, (iv) 
aseve evropis sabWos mier miRebuli socialuri qartiiTa da mSromelTa uflebebis 
socialuri qartiiT ganmtkicebuli ekonomikuri da socialuri uflebebi (me-19 
muxli ganamtkicebs specifikur uflebebs samuSao adgilze janmrTelobis dacv-

asa da Sromis usafrTxoebaze), (v) adamianis uflebaTa evropuli sasamarTlosa da 
evropul gaerTianebaTa sasamarTlos (the Court of Justice of the European Communities) 
gadawyvetilebebiT ganmtkicebuli principebi. qartia momzadda yrilobis mier, ro-

melic Sedgeboda TiToeuli wevri saxelmwifosa da evropuli komisiis warmomadgen-

lisagan, evropuli parlamentis wevrebisa da wevri saxelmwifoebis parlamentarebi-

sagan. qartia pirvelad sajarod 2000 wlis 7 dekembers gamocxadda nicaSi, xolo 2007 
wlis 12 dekembers evropulma parlamentma, evropis sabWom da evropulma komisiam 
meored sajarod ukve cvlilebebiT gamoacxades. lisabonis xelSekrulebis ZalaSi 
SesvlasTan erTad, qartiis normebs iseTive iuridiuli Zala aqvT, rogoric evro-

puli kavSiris xelSekrulebebsa da oqmebs, evropuli kavSiris xelSekrulebis me-6 
muxli. amdenad, qartiis debulebebi mboWavia evropuli kavSiris institutebisa da 
wevri saxelmwifoebisaTvis. nicis xelSekrulebis SemuSavebasTan dakavSirebiT ixi-
leT B. Veneziani (ed.), L’Europa sociale e i diritti fondamentali, in Riv. Giur. Lav., (2000), at 4; G. 
Ghezzi, G. Naccari, A. Torrice (eds.), Il libro bianco e la Carta di Nizza. Il futuro dei diriti sociali in 
Italia e in Europa, (Rome, 2002); R. Del Punta, I diritti sociali come diritti fondamentali: rifl  essioni 
sulla Carta di Nizza, in Dir. Rel. Ind., (2001), at 3; T. Treu, L’Europa sociale: problemi e prospettive, 
in Dir. Rel. Ind., (2001), at 3; S. Giubboni, I diritti sociali fondamentali nell’ordinamento comuni-
tario. una rilettura alla luce della Carta di Nizza, in Dir. U.E., (2003); M. Tiraboschi, I diritti sociali 
fondamentali nel Trattato costituzionale, in Dir. Rel. Ind., (2005), at 3; S. Sciarra, La costituzionaliz-
zazione dell’Europa Sociale. Diritti fondamentali e procedure di ̀ soft law~, in W.P. C.S.D.L.E. assimo 
D’Antona, 24/2003; R. Greco, Il modello sociale della Carta di Nizza, in Riv. Giur. Lav, (2006), at 
3; M. Napoli (ed.), La carta di Nizza. I diritti fondamentali dell’Europa, (Milan, 2004); M. Grandi, Il 
diritto del lavoro europeo. Le sfi de del XXI secolo, in Dir. Rel. Ind., (2007), at 4.
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iTanamSromlon socialuri usafrTxoebis sferoSi da uzrunvelyon 

dasaqmebulTa socialuri dacva samuSaosTan dakavSirebuli travmisa da 

daavadebebis aRsakveTad. Sedegad, evropuli kavSiris funqcionirebis 

Sesaxeb xelSekrulebis 153-e muxlis (TEC xelSekrulebis 137-e muxli, 

romelic, 1986 wlis Tebervlis erTiani evropuli aqtis (Single Europe-
an Act) nawili gaxda) gaTvaliswinebiT, janmrTelobis dacva da Sromis 

usafrTxoebasTan dakavSirebuli sakiTxebis kontroli ukve evropul 

kavSirsac SeuZlia; igi uflebamosilia, aseve warmoadginos damatebiTi 

RonisZiebebi samuSao pirobebis gaumjobesebisa da dasaqmebulTa janmr-

Telobis dacvisa da Sromis usafrTxoebis dacvis mizniT.4 mocemul 

sakiTxebze arsebuli regulaciebis gaTvaliswinebiT, evropuli par-

lamenti da sabWo, direqtivebis meSveobiT, ekonomikuri da socialuri 

komitetisa da regionebis komitetTan konsultaciis Semdeg, wevri sax-

elmwifoebis teqnikuri wesebis gaTvaliswinebiT, iRebs „etapobrivi im-

plementaciisaTvis minimalur moTxovnebs.“5 aseTi minimaluri moTxovne-

bi dadginda ZiriTadi „CarCo direqtiviT“ (framework directive) 89/391/EC,6 

romelsac mohyva Semdgom sxva ufro specifikuri direqtivebi muSakTa 

janmrTelobisa da Sromis usafrTxoebis pirobebis gaumjobesebis Ses-

axeb; es direqtivebi implementirebul iqna wevri saxelmwifoebis mier 

erovnul kanonmdbelobaSi (Tumca garkveuli sirTuleebi warmoiSva e.w. 

standstill clause-Tan [Semakavebeli piroba] dakavSirebiT, romelic upirates 

iuridiul Zalas aniWebs erovnul kanonmdeblobas, Tu is dasaqmebulTa 

dacvis ukeTes garantias uzrunvelyofs). 

samuSao adgilze fizikuri da fsiqologiuri simrTelis dacvis 

sakiTxi mocemulia aseve italiis konstituciaSi, romelSic arcTu 

gamokveTilad keTdeba aqcenti, kerZod, me-2 muxlis (`respublika cnobs 

da aRiarebs adamianis xelSeuval uflebebs rogorc individualur, ise 

4 ix. S. Zitti, Sub art. 153 TFUE, in R. De Luca Tamaio, O. Mazzotta (eds.), Commentario Breve Alle 
Leggi Sul Lavoro, 5th ed., (Padua, 2013), at 242 ff. .
5 ix. P. Albi, Adempimento dell’obbligo di sicurezza e tutela della persona. Art. 2087 cod. civ., in Il 
Codice Civile, Commentario, founded by P. Schlesinger, edited by F. D. Busnelli, (Milan, 2008), at 92.
6 janmrTelobis dacvisa da Sromis usafrTxoebis sakiTxebze evropuli kavSiris di-

reqtivebis italiur kanonmdeblobaSi implementaciaze ix. B. Caruso, L’Europa, il diritto alla 
salute e l’ambiente di lavoro, in L. Montuschi (ed.), Ambiente, salute e sicurezza, (Turin, 1997), at 1 ff.; 
ix. aseve M. Biagi (ed.), Tutela dell’ambiente di lavoro e direttive CEE, (Rimini, 1991) and La diret-
tiva quadro in materia di sicurezza e salute dei lavoratori, in Dir. Prat. Lav., (1990); M. Franco, Adegua-
mento al diritto comunitario in materia di sicurezza degli ambienti di lavoro ed evoluzione delle forme 
di tutela e di responsabilità negli ordinamenti giuridici nazionali, in VV. AA. L’obbligazione di sicurez-
za, (Turin, 1995); G. Ferraro, M. Lamberti, La sicurezza sul lavoro nel decreto legislativo delle diret-
tive CEE, in Riv. Giur. Lav., (1995); M.T. Spadafora, Prime considerazioni sull’attuazione delle direttive 
comunitarie in tema di sicurezza e salute dei lavoratori, in Dir. Lav., (1995); uaxlesi analizisaT-

vis ix. L. Angelini, La sicurezza del lavoro nell’ordinamento europeo, in WP Olympus, (2014), at 30.
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socialur doneze, sadac adamianis personalurobaa gamoxatuli […]~), 

32-e muxlis (`respublika icavs janmrTelobas, rogorc adamianis fun-

damentur uflebas da koleqtiuri interesis sagans […]~), 35-e muxlis 

1-el punqtis (“respublika icavs samuSaos, misi formisa da praqtikis 

miuxedavad~) da 41-e muxlis 1-li da me-2 punqtebis (`piradi ekonomi-

kuri interesi Tavisufalia. igi ar SeiZleba gamoyenebul iqnes saer-

To keTildReobis sawinaaRmdegod an imgvarad, rom ziani miadges us-

afrTxoebas, Tavisuflebasa da adamianur Rirsebas~) ekonomikur da 

SromiT urTierTobebTan7 adamianis xelSeuvali8 uflebis mis fizikur 

da fsiqologiur simrTelis gaerTianebaze, ufro konkretulad ki, mis 

janmrTelobaze,9 romelsac gavlena aqvs sazogadoebriv gaerTianebebsa 

da specifikur urTierToebze samuSao adgilas10. 

realurad adamianis sicocxlisa da usafrTxoebis uflebis aRiareba 

Sromis dacvasTan, sajaro wesrigTan, sajaro keTildReobasTan,11 adami-

anTa usafrTxoebas, Tavisuflebasa da RirsebasTan12 erTad aris sakon-

stitucio doneze kerZo biznesis kanonierad ganxorcielebis,13 dasaqme-

bulis fsiqologiuri sijansaRisa da janmrTelobis dacvis safuZveli.14

vinaidan sicocxle da janmrTeloba adamianis absoluturi uflebe-

7 A. Megaro, La tutela della salute nei luoghi di lavoro: profi  li costituzionali e prospettive, in Nomos, 
(2003), at 3, 2.
8 M. Luciani, Diritto alla Salute _ Dir. Cost. (entry), in Enc. Giur. Treccani, vol. XXVII, (Rome,1991).
9 Temaze _ janmrTeloba, rogorc konstituciuri ufleba da adamianis fsiqolo-

giuri mTlianobis dacvis garanti ix. A. Simoncini, E. Longo, Sub art. 32, in R. Bifulco, A. 
Celotto, M. Olivetti (ed.), Commentario cost., I, (Turin, 2006); C. M. D’Arrigo, Salute (diritto alla), 
(entry) in Enc. dir., 5th ed., (Milan, 2001); M. C. Cherubini, Diritto alla salute, in Digesto, Disc. Priv. 
Sez. Civ, VI, 4th ed, (1990); B. Caravita, La disciplina costituzionale della salute, in Dir. e Società, 
(1984); P. Perlingieri, Il diritto alla salute quale diritto della personalità, in Rass. Dir. Civ., (1982). 
janmrTelobis uflebis, rogorc fundamenturi da absoluturi uflebis interpre-

taciisaTvis, ix. italiis sakonstitucio sasamarTlos gadawyvetileba (Corte cost.), 26 
July 1979, n. 88, Giur. Cost., (1979), at 656.
10 Sead. A. Baldassarre, Iniziativa economica privata entry, in Enciclopedia del Diritto, vol. XXI, 
(Milan, 1971). ix. agreTve, sakonstiutucio sasamarTlos 1958 wlis 30 dekembris №78 
gadawyvetileba.
11 ix. F. Galgano, Rapporti economici: Tomo II: Art. 41-44, in G. Branca (ed.), Commentario della 
costituzione, (Bologna-Rome, 1982); V. Spagnuolo Vigorita, L’iniziativa economica privata nel diritto 
pubblico, (Naples, 1959).
12 gansxvavebuli azrisaTvis, romlis mixedviTac es standrti mxolod dasaqmebulTa 
mimarT gamoiyeneba, ix. U. Belviso, Il concetto di iniziativa economica privata nella costituzione, 
in Riv. Dir. Civ., (1961), I.
13 sakonstitucio sasmaarTlos 1987 wlis 18 dekembris №559 gadawyvetileba in Foro 
It., 1988, I, 2154; aseve ix. T. Treu, Rapporti economici: Tomo I: Art. 35-40, in G. Branca (ed.), Com-
mentario della costituzione, (Bologna-Rome, 1978).
14 G. Nicolini, Compendio di diritto del lavoro, (Padua, 2007); aseve ix. O. Mazzotta, Salute e lavoro, 
in F. D. Busnelli, U. Breccia (eds.), Il diritto alla salute, (Bologna, 1979); P. Tullini, Salute nel diritto 
della sicurezza sociale, in Digesto comm., XIII, (Turin, 2002).
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bia, Tu romelime Rirebuleba an interesi winaaRmdegobaSi mova maTTan,15 

upiratesi iuridiuli Zala16 da upirvelesi mniSvneloba17, swored, jan-

saR, usafrTxo da saTanado samuSao garemoze dasaqmebulTa uflebas 

mieniWeba, Tavisufal mewarmeobasa da ekonomikur iniciativasTan Sedar-

ebiT18 (romelic SezRudulia da ar aris upirobod aRiarebuli19).

dasaqmebulis konstituciuri ufleba fizikuri da fsiqologiuri 

simrTelis dacvaze praqtikaSi miuTiTebs iuridiul prerogativaze 

SromiTi ufleba ganxorcieldes jansaR da usafrTxo SromiT garemoSi, 

raTa Tavidan iqnes acilebuli samuSaosTan dakavSirebuli travmebi da 

daavadebebi; es yovelive miRweul iqneba iseTi zomebis implementaciiT, 

15 ix. L. Montuschi, Sub art. 32, in Commentario alla Costituzione (G. Brancaed.), vol. VII, (Bologna-
Rome,1976); C. Smuraglia, La tutela della salute del lavoratore tra principi costituzionali, norme 
vigenti e prospettive di riforma, in Riv.It. Dir. Lav., (1988), I, at 414 ff.
16 G. Loy, La tutela della salute nei luoghi di lavoro, (Padua, 1996).
17 C. Smuraglia, La sicurezza del lavoro e la sua tutela penale, (Milan, 1974).
18 gansaxilvevl TemasTan dakavSirebiT ix. R. Ferrara, Principi di diritto sanitario, I, (Turin, 
1995); L. Montuschi, Diritto alla salute e organizzazione del lavoro, (Milan, 1989); S.E. Dettori, Il 
diritto alla sicurezza tra diritto alla salute e diritto all’ambiente salubre, Dir. Lav., (1983), I; U. Natoli, 
Sicurezza, libertà e dignità del lavoratore nell’impresa, in Dir. Lav., (1956), I. samewarmeo Tavi-

suflebis konstituciuri principis janmrTelobis uflebis dacvasTan winaaRmde-

gobis sakiTxze ix. M. Franco, Diritto alla salute e responsabilità civile del datore di lavoro, (Milan, 
1995). konstituciis 41-e muxlis, rogorc kriminaluri Sromis samarTlis safuZve-

lis, Sesaxeb ix. D. Pulitanò, Organizzazione dell’impresa e diritto penale del lavoro, in Riv. Giur. 
Lav., (1985), IV; C. Pedrazzi, Profi  li problematici del dir. pen. d’impresa, in Riv. Trim. Dir. Pen. 
Econ., (1988). sasamarTlos gadawyvetilebebSi yvelaze mniSvnelovani iyo sakonsti-

tucio sasamarTlos mier 1996 wlis 18 ivliss gamotanili gadawyvetileba №312, re-

portirebulia Mass. giur. lav., (1996), 03, sadac sasamarTlom daakonkreta, rom konsti-

tuciis 41-e muxlSi mocemuli Rirebulebebi axdenen damsaqmeblis qcevis uaryofiT 
Sefasebas, romelic arakompetenturad, daudevrad, gaufrTxileblad arafers 
akeTebs im riskebis Sesamcireblad, romlis winaSec misi dasaqmebulebi arian; aseTi 
damsaqmebeli asrulebs mxolod kanoniT pirdapir gaTvaliswinebul moTxovnebs; ix. 
trapanis sasamrTlos gadawyvetileba, Trib. Trap. sez. lav., 12 July 2010, in olympus.uniurb.
it, romlis Tanaxmadac, socialur solidarobasa da adamianuri Rirsebis dacvis val-

debulebasTan dakavSirebuli ekonomikuri SezRudvebi avaldebulebs damsaqmebels, 
daicvas usafrTxoebis, Tavisuflebisa da Rirsebis principebi da miiRos yvela zoma 
dasaqmebuli personis dasacavad. ufro metic, fundamentur principebs Soris po-

tenciuri konfliqtis dabalansebis mizniT, unda aRiniSnos SeTavazeba „Rirebule-

baTa cvalebadi ierarqiis“ Taobaze (movable hierarchy of values) (A. Megaro, La tutela della 
salute nei luoghi di lavoro: profi  li costituzionali e prospettive, cit., 16), romelic mocemuli iyo 
sakonstitucio sasamarTlos uaxles gadawyvetilebaSi, n. 85 of 9 Mat 2013 (in Ambiente 
e sviluppo, 2013, 7, 631, annotation by Cavanna), romlis Tanaxmadac, yvela fundamenturi 
ufleba, janmrTelobis uflebis CaTvliT, erTmaneTs avsebs da amitomac SeuZlebe-

lia, romelime maTgani vaRiaroT absolutur uflebad, romelic yvela danarCenze 
upiratesi iqneba. amasTan dakavSirebiT, ix. P. Pascucci, La salvaguardia dell’occupazione nel 
decreto `salva Ilva~. Diritto alla salute vs diritto al lavoro?, in WP Olympus, (2013), at 27.
19 Sead. C. Esposito, I tre commi dell’art. 41 della Costituzione, in Giur. Cost., (1962), I.

f. baCini,  muxli 35



256

rogoricaa: wesebi, gafrTxilebebi, samarTlebrivi dacvis saSualebebi, 

xrikebi, saSualebebi, romelTa gamoyenebis valdebuleba, zogadad,20 

damsaqmebels akisria italiis samoqalaqo kodeqsis 2087-e muxlis Sesa-

bamisad, ufro specialuri wesebi, romelic mocemulia samuSao garemoSi 

janmrTelobis dacvisa da Sromis usafrTxoebis Sesaxeb kanonmdebloba-

Si, ufro konkretulad ki 2008 wlis 9 aprilis brZanebaSi. im SemTxveva-

Si, Tu warmodgenili zomebis gamouyenebloba an arasaTanado gamoyeneba 

Sedegad gamoiRebs sawarmoo travmas an gamoiwvevs raime safrTxes dacu-

li subieqtebisaTvis, represiuli zomebi unda iqnes miRebuli; es zomebi 

ganmtkicebulia sisxlis samarTlis rogorc zogad, ise kerZo nawilebSi.21

1.2. Sromis pirobebis dacva

samoqalaqo kodeqsis 2087-e muxliT gamocxadebulia: „damsaqmebeli Tavi-

si biznes saqmianobis farglebSi valdebulia, miiRos zomebi, romlebic, 

samuSaos specifikis, gamocdilebisa da tenologiebis gaTvaliswinebiT, 

aucilebelia dasaqmebulisaTvis fizikuri da gonebrivi zianis Tavidan 

asacileblad.~

dasaxelebul normasa da konstituciis 32-e da 41-e muxlebs Soris 

kavSiris gaTvaliswinebiT, samoqalaqo kodeqsis 2087-e muxlSi ganmtkice-

bulia samuSao pirobebis dacvis valdebuleba, rogorc saTanado piroba 

kerZo avtonomiisa da mewarmeobis Tavisuflebis legitimurobisaTvis;22 

igi moculia biznesis, ufro konkretulad ki, ekonomikuri iniciati-

vis marTviT, rac SeuZlebelia ganxorcieldes dasaqmebulTa gonebri-

vi da janmrTelobis dacvisaken mimarTuli zomebis gareSe, amasTan, am 

ukanasknelis janmrTeloba aris absoluturi (perfect23 _ srulyofili) da 

ganuyofeli24 ufleba; kerZod, SeuZlebelia misi gadacema, radgan ekuT-

vnis individs da, eTikuri da socialuri garemoebebidan gamomdinare, 

misgan ganuyofelia.25

20 termini „zogadi wesi“ (general rule) gansxvavdeba „zogadi pirobisagan“ (general clause). 
amasTan dakavSirebiT ix. P. Albi, me-5 sq., 81 da Semdg.
21 dasaqmebulebis janmrTelobis dacvisa da Sromis usafrTxoebis sakiTxebze sisx-
lis samarTliT gaTvaliswinebul zomebze, ix. S. Dovere, Le fattispecie di reato e la respon-
sabilità penale, in Diritto del lavoro, Commentario (F. Carinci ed.), (Turin, 2007); G. Nicolini, me-14 
sq., 324-328.
22 M. Lai, Flessibilità e sicurezza del lavoro, (Turin, 2006), at 9.
23 M. Lepore, A. Medina, Il diritto alla sicurezza del lavoro, (Rome, 1984, at 21; O. Mazzotta, Diritto 
del lavoro, (Milan, 2002), at 480.
24 R. Del Punta, Diritto del lavoro, 4th ed., (Milan, 2011), at 502.
25 mocemul sakiTxze ix. C. Smuraglia, Indisponibilità e inderogabilità dei diritti del lavoratore, 
in G. Mazzoni, L. Riva Sanseverino (coordinated by), Nuovo trattato di diritto del lavoro, II, (Padua, 
1971); G. Branca, Sulla indisponibilità dei diritti del lavoratore garantiti dalla Costituzione, in Foro 
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1.1.1. usafrTxoebasTan dakavSirebuli valdebulebis 

saxelSekrulebo (da eqstra-saxelSekrulebo) xasiaTi

saerTo samarTlebrivi Teoriisa26 da sasamarTloebis mier miRebuli 

gadawyvetilebebis27 safuZvelze miCneulia, rom, vinaidan sk-s 2087-e 
muxliT gaTvaliswinebul valdebulebas fizikur da gonebriv sijan-

saReze gaaCnia sakmaod „moqnili“28 ormagi xasiaTi, es valdebuleba xdeba 

bivalenturi da „orsaxovani“ (double-faced)29, vinaidan igi  saxelmwifos 

akisrebs valdebulebas, izrunos moqalaqeTa janmrTelobaze, konsti-

tuciis 32-e prima muxli, xolo zrunvis saxelSekrulebo valdebuleba 

ki moqmedebs damsaqmeblebTan mimarTebiT.

faqtobrivad, 2087-e muxliT dadgenili valdebulebis saxelSekrule-

bo xasiaTi gamomdinareobs isk-is 1374-e muxlSi mocemuli principidan, 

romlis Tanaxmadac, saxelSekrulebo valdebulebebi unda gavrceldes 

aseve imaze, rac kanoniT xelSekrulebidan unda momdinareobs (saidanac, 

Tavis mxriv, gamomdinareobs, rom mtkicebis tvirTis ganawileba kredi-

torsa da movales Soris, samuSao adgilze momxdari SemTxvevis dros, 

kompensaciis moTxovnisas, Seesabamebodes isk-is 1218-e muxlSi mocemul 

pirobebs, rogorc es saxelSekrulebo valdebulebebis Seusruleblobis 

drosaa30). amasTan, am muxlSi mocemuli danawesi xazs usvams valdebule-

bas, romelic warmoadgens aseve sajaro samarTlis sagans;31 am Tval-

sazrisiT janmrTelobis dacva da Sromis usafrTxoebasTan dakavSire-

biT arsebuli wesi avaldebulebs mewarmes/damsaqmebels ganaxorcielos 

saqmianoba socialuri da sajaro kiTildReobisaTvis da, amdenad, ad-

Pad.,(1959), I; G. Nicolini, Tutela delle condizioni di lavoro, (Padua, 1991), at 65 ff.; rac Seexeba 
samuSao adgilze janmrTelobis dacvisa da Sromis usafrTxoebis uflebis ganuyof-

elobas, zogierTi komentatori acxadebs, rom ufro swori iqneboda, gvesaubra le-

galuri garantiis ganuyofelobaze, romelic xazs usvams individis dacvas, radgan, 
aseT viTarebaSi, individis dacvis sajaro interesi xelSekrulebis orive mxares 
arTmevs avtonomias. (C. Cester, Rinunzie e transazioni, (entry) in Enc.dir., XL, (Milan, 1989), at 
995; ix. aseve, P. Soprani, Nuove tipologie contrattuali e sicurezza del lavoro, (Milan, 2004), at 448).
26 2087-e muxlis saxelSekrulebo mniSvnelobis Sesaxeb ix. G. Natullo, La tutela dell’ambiente 
di lavoro, in G. Giugni (ed.), Dottrina e giurisprudenza di diritto del lavoro, (Turin, 1995), at 22 ff..
27 ix. sakasacio sasamarTlos gadawyvetilebebi, Cass. civ., 18 July 2013, n. 17585, in Danno 
e Resp., (2013), at 11; Cass. civ. s.u., 17 May 2013, n. 12103, in Ced Cassazione, (2013); Cass. civ., 1 
July 2011, n. 14507, in Ced Cassazione, (2011); Cass. civ., 14 April 2008, n. 9817, in Mass. Giur. It., 
(2008); Cass. civ., 25 May 2006, n. 12445, in Mass. Giur. It., (2006); Cass. civ., 14 November 2005, 
n. 22929, in Mass. Giur. It., (2005); Cass. civ., s.u., 4 May 2004, n. 8438, in Mass. Giur. It., (2004).
28 M. Franco, me-18 sq., 88.
29 C. Smuraglia, me-17 sq.
30 sakasacio sasamarTlos gadawyvetileba, Cass. civ., 13 August 2008, n. 21590, in Mass. 
Giur. It, (2008).
31 F. Miani Canevari, Profi  li civilistici dell’obbligo di sicurezza nella giurisprudenza, in Dir. Lav., 
(1992), I, at 497
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gens valdebulebas saxelmwifosTan mimarTebiT,32 romelic mocemulia 

konstituciis 32-e muxlSi da 41-e muxlis me-2 punqtebSi. am wesis safuZ-

velze, faqtobrivad, gamodis, rom zogadi interesebi imgvarad aris war-

modgenili, rom samsaxurebrivi saqmianoba xorcieldeba valdebul pir-

Tan TanamSromlobiT, romelsac evaleba, iTanamSromlos dasaqmebulis 

dasacavad da ara Tavisi sakuTrebis dasacavad; man unda moawyos samuSao 

garemo, aRWurviloba da teqnika dasaqmebulTa fizikuri sijansaRisa da 

fsiqologiuri simrTelis dasacavad.33

sajaro samarTalSi ganmtkicebuli valdebuleba usafrTxoebasTan 

dakavSirebiT mocemulia sisxlis samarTalSi, romelic moqmedebs ube-

duri SemTxvevebis prevenciis Sesaxeb wesebis darRvevis SemTxvevaSi. am 

danawess iseTive didi mniSvneloba aqvs, rogorc sk-s 2087-e muxls sax-

elSekrulebo da SromiTi urTierTobebSi.34 

imis gaTvaliswinebiT, rom damsaqmebels aqvs valdebuleba ara mar-

to misces dasaqmebuls SromiTi anazRaureba, aramed uzrunvelyos igi 

usafrTxo samuSao garemoTi, arsebobs sxvadasxva doqtrinuli inter-

pretacia da Teoriuli mosazrebebi: zogierTi maTgani mxars uWers 

mosazrebas, rom es aris subsidiuri xasiaTis valdebuleba, romelic 

keTilsindisierebisa da samarTlianobis (isk-s 1175-e da 1375-e prima 

muxlebi)35 Semadgeneli nawilia; sxvebis azriT, es valdebuleba valde-

buli piris saqmianobis moqmedebis sferoSi Sedis.36 amasTan, zogierTi 

acxadebs, rom es aris damoukidebeli valdebuleba,37 romelic moce-

mulia xelSekrulebis safuZvelSi (causa of the contract), dgas ormxriv Se-

TanxmebaSi mocemuli Sromis anazRaurebis gadaxdis valdebulebisagan 

damoukideblad; amgvarad, igi xels uwyobs zogad valdebulebebTan 

Sesabamisobas, aseve dasaqmebuls aZlevs uflebas ivaraudos, rom es 

valdebuleba Sesruldeba da, amdenad, igi ganapirobebs damsaqmeblis 

moTxovnis kanonierebas samuSao movaleobebis saTanadod Sesrulebas-

Tan dakavSirebiT.38

dabolos, nebismier SemTxvevaSi, usafrTxoebis valdebulebas gan-

vmartavT keTilsindisierebisa da samarTlianobis zogadi valdebulebi-

32 C. Smuraglia, La sicurezza del lavoro e la sua tutela penale, me-17 sq., 83.
33 A. Salerno, La tutela della salute e della sicurezza nei luoghi di lavoro, (Padua, 1982), at 183.
34 G. Natullo, Principi generali della prevenzione e `confi  ne~ dell’obbligo di sicurezza, in Diritto Del 
Lavoro, Commentario (F. Carincied), (Turin, 2007), at 80.
35 L. Mengoni, Obbligazioni di risultato e obbligazioni di mezzi, in Riv. Dir. Comm., (1954), I, at 368.
36 L. Montuschi, me-18 sq., 66 da Semdg.
37 G. Suppiej, Il diritto dei lavora tori alla salubrità dell’ambiente di lavoro, in Riv. It. Dir. Lav., (1988), 
I, at 452.
38 L. Spagnuolo Vigorita, Responsabilità dell’imprenditore, in L. Riva Sanseverino, G. Mazzoni, Nu-
ovo tratt. dir. lav., II, (Padua, 1971), at 452.
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sagan gansxvavebiT, rogorc subsidiur valdebulebas, Tu rogorc 

damoukidebels, romelic dakavSirebulia xelSekrulebis kauzasTan, 

masTan dakavSirebuli pretenziis wayeneba SesaZlebelia nebismier dros, 

radgan igi aris saxelSekrulebo valdebuleba da ar aqvs mniSvneloba 

subsidiaruli iqneba Tu damoukidebeli; misi dacva nebismier SemTxveva-

Si aucilebelia samuSaos saTanadod Sesasruleblad.39 

faqtobrivad, usafrTxoebasTan dakavSirebuli valdebuleba, ro-

melic mocemulia xelSekrulebaSi, aris piroba, romlis gaTval-

iswinebiTac unda Sesruldes samuSao. am SemTxvevaSi, mxedvelobaSi ar 

miiReba damsaqmeblis mxridan dasaqmebulisadmi ndobis sakiTxi.40 amde-

nad, isk-is 2087-e muxlis darRvevidan warmoSobilma valdebulebam mi-

iRo saxelSekrulebo xasiaTi da imis gaTvaliswinebiT, rom janmrTelo-

bis ufleba aris absoluturi ufleba, romelic ufro Sors midis vidre 

xelSekrulebaa, miCneulia, rom misi darRveva iwvevs aseve eqstra-sax-

elSekrulebo moTxovnebs, romelic SeiZleba gamoyenebul iqnes dasaqme-

bulis mier.41

amgvar midgomas farTod iziareben sasamarTloebi42: usafrTxoe-

bis valdebulebis saxelSekrulebo interpretaciam, ra drosac 

mosamarTleebi cnoben damsaqmeblis valdebulebas dasaqmebulis janmr-

TelobisaTvis miyenebuli zianis anazRaurebaze, xeli Seuwyo utilita-

ruli43 midgomis ganviTarebas, romelic aerTianebs saxelSekrulebo da 

39 F. Roselli, Prevenzione e sicurezza sul lavoro, in G. Santoro Passarelli (ed.), Diritto del lavoro e 
della previdenza sociale, (Milan, 1996), at 891.
40 Sead. L. Montuschi, me-18 sq., 66, romlis Tanaxmadac, usafrTxoebis valdebuleba 
warmoadgens kreditoris saqmianobis nawils, romlis farglebSic ekisreba dasaqme-

buls samuSaos Sesrulebis valdebuleba. amave sakiTxze ix. sakasacio sasamarTlos 
gadawyvetileba, Cass. civ., 13 September 1991, n. 9569, in Riv. it. dir. lav., 1992, II, 921, m. 

frankos anotaciiT, romlis Tanaxmadac, damsaqmebeli valdebulia, gadaixados sa-
muSaos Sesrulebis sanacvlod Sesabamisi anazRaureba maSinac, rodesac samuSao ver 
sruldeba organizaciasTan an menejmentTan dakavSirebuli problemis gamo. dam-

saqmebeli valdebulia, SromiTi urTierTobis ganmavlobaSi dasaqmebuli moamara-

gos ara mxolod saWiro aRWurvilobiT da warmoebisTvis saWiro teqnikiT, aramed 
aseve man unda miiRos yvela saWiro zoma dasaqmebulTa fizikuri da fiqikuri janmr-

Telobis SesanarCuneblad, aseve man unda imoqmedos samuSao adgilze janmrTelobis 
dacvisaTvis saWiro sxva moTxovnebis Sesabamisad (kerZod, sasamarTlom daadgina, 
rom respublikis prezidentis 1956 wlis 19 martis №303 gankargulebis me-11 muxlis 
Sesabamisad, damsaqmebels hqonda anazRaurebis gadaxdis valdebuleba, miuxedavad 
imisa, rom samuSaos Sesruleba ver xdeboda qarxanaSi arsebuli dabali temperatu-

ris gamo).
41 R. Del Punta, 24-e sq., 502.
42 debatebis mokle reziume ix. E. Gragnoli, La tutela della persona e delle condizioni di lavoro 
del prestatore di opere (art. 2087 c.c.), in F. Carinci, E. Gragnoli (ed.), Codice commentato della Si-
curezza sul lavoro, (Turin, 2010).
43 G. Natullo, 34-e sq., 80. ufro metic, avtori akeTebs sakasacio sasamarTlos 2006 wlis 
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eqstra-saxlSekrulebo/deliqtur valdebulebebs. 

24 Tebervlis №4184 gadawyvetilebis citirebas, sadac sasamarTlo adasturebs, rom 
damsaqmebels aqvs rogorc zogadi [yvelas mimarT] usafrTxoebis uzrunvelyofis 
valdebuleba (neminem laedere _ [rom] „aravin daSavdes“), dadgenili isk-s 2043-e mux-

liT (romlis darRveva iwvevs deliqtur pasuxismgeblobas), aseve ufro specifikuri 
valdebuleba, romelic icavs dasaqmebulis fizikur da fsiqologiur simrTeles 
isk-s 2087-e muxlis Sesabamisad; damsaqmebels akisria, aseve sxva saxeSekrulebo 
valdebulebebi (romelTa darRveva iwvevs pasuxismgeblobas xelSekrulebis Sesa-
bamisad); ufro metic, sasamarTlo acxadebs, rom biologiur zians, rac gagebulia 
rogorc fsiqofizikuri simrTelisaTvis miyenebuli ziani, pirdapiri gavlena aqvs 
kompaniis materialur mdgomareobaze da es gamomdinareobs damsaqmeblis erT-erTi 
valdebulebidan. garda amisa, dadasturebulia, rom daudevroba SesaZloa dakav-

Sirebul iqnes mtkicebis tvirTTan saxelSekrulebo valdebulebis dros, rogorc 
es gaTvaliswinebulia isk-is 1218-e muxlSi (es gansxvavdeba imisgan, rac dadgenilia 
2043-e muxlSi); am TvalsazrisiT, damsaqmebelma unda amtkicos, rom miiRo yvela zoma 
dasaqmebulis dasacavad, xolo am ukanasknelma unda aCvenos rogorc misi janmrT-

elobisaTvis zianis miyenebis faqti, ise mizezobrivi kavSiri damdgar Sedegsa da Ses-
rulebul samuSaos Soris; am TvalsazrisiT, ix. Semdegi gadawyvetilebebi, Trib. Bari, 
13 November 2013; Cass. civ., 17 April 2013, n. 9240, in Ced Cassazione, 2013; Cass. civ. S.U., 27 
February 2013, n. 4850, in Ced Cassazione, 2013 (es saqme exeba SemTxvevas, romelsac adgili 
hqonda sajaro seqtorSi; sakasacio sasamarTlos didma palatam daadgina, rom val-

debulebis iuridiuli xasiaTis gamokvleva unda ganxorcieldes dasaqmebulisaTvis 
miyenebuli zianis Sesaxeb damsaqmeblis administraciis winaaRmdeg saqmis uwyebrivi 
qvemdebareobis dasadgenad: Tu dadgenilia sajaro seqtorSi damsaqmeblis saxelSek-

rulebo valdebuleba, maSin sakiTxs ganixilavs administraciuli kolegia, xolo Tu 
saqme exeba deliqtur valdebulebas, maSin mas ganixilavs [samoqalaqo] sasamarTlo. 
didi palatis mixedviT, valdebulebis tipis gamokvlevisas mxedvelobaSi ar unda 
iqnes miRebuli mosarCelis kvalifikacia, arc sxva kriteriumebi isk-s 2087-e Tu 2043-e 
muxlebis safuZvelze; miCneulia, rom udidesi mniSvnelobis mqonea mtkicebulebis 
maxasiaTeblebis gamokvleva da imis garkveva, saxezea Tu ara zogadi [yvelas mimarT] 
valdebulebis darRveva da Sedegad, administraciebis mavne qmedebas SeuZlia Tu 
ara, uaryofiTi zemoqmedebis moxdena zogadad sazogadoebasa da dasaqmebulebze. 
Tu amgvari ram saxezea, SromiTi urTierToba gauTanabrdeboda mavne garemoebas, 
kerZod, igi gamomdinareobs specifikuri SromiTi xelSekrulebiT dadgenili val-

debulebebidan da am SemTxvevaSi valdebulebis saxelSekrulebo xasiaTi ver iqneba 
uaryofili); Cass. civ. Sez., 05 February 2013, n. 2605, in Ced Cassazione, 2013 (mocemul 
gadawyvetilebaSi mosamarTleTa kolegiam daadgina, rom sazogadoebriv sawyisebze 
momuSave piris SemTxvevaSi adgili ar aqvs dasaqmebul-damsaqmeblis urTierTobas 
maSin, rodesac qalaqis sabWos mier droebiTi proeqtis Sesasruleblad dasaqmebuli 
pirebis mier ganxorcielebuli droebiTi samuSao warmoadgens saqvelmoqmedo xa-
siaTis SromiTi urTierTobis formas, romelic gamoricxavs masze saxelSekrule-

bo valdebulebis sistemis moqmedebas ubeduri SemTxvevis momwesrigebeli wesebis 
masze gauvrceleblobis gamo; maSin, rodesac mxolod deliqturi valdebuleba Sei-
Zleba iqnes dadasturebuli amgvari wesebis gamouyeneblobis SemTxvevaSi, imis gaT-

valiswinebiT, rom sazogadoebriv sawyisebze momuSave pirs SeuZlia daamtkicos am 
wesebis subieqturi da obieqturi moTxovnebi; ix. aseve of Trib. Cassino, 02 October 2009 
(romlis Tanaxmadac, Tu dasaqmebuls dauzianda janmrTeloba samuSaos Sesrulebis 
dros, mxolod deliqtur safuZvelze, umjobesia, aRiZras saqme isk-is 2043-e muxlis 
Sesabamisad, Tu igi ar gamomdinareobs specifikuri saxelSekrulebo valdebulebi-
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deliqturi valdebulebis arsebobis mxardasaWerad aRniSnul iqna, 

rom damsaqmebeli valdebulia, aanazRauros sawarmos mier nebismieri 

piris (quivis de populo) mimarT miyenebuli ziani, rogoricaa toqsikuri kvam-

liT mowamvla, kontuzia an avtosagzao SemTxveva, romelic gamowveul 

iqna damsaqmeblis manqanis gaumarTaobiT. Tumca dasaqmebulebis SemTx-

vevaSi, damsaqmebels aqvs specialuri saxelSekrulebo valdebuleba, 

gamoiyenos yvela saSualeba dasaqmebulTa usafrTxoebis dacvis mizniT: 

Sedegad, nebismieri valdebuleba, romelic zemoxsenebuli movaleobis 

SeusruleblobiT iqna gamowveuli, aris saxelSekrulebo. Tumca sakiTx-

avia, garkveul SemTxvevebSi, damsaqmeblis valdebuleba unda iqnes Tu 

ara miCneuli deliqturad; magaliTad, samuSao adgilze Cxubis SemTx-

vevaSi damsaqmebeli scems an Seuracxyofas ayenebs dasaqmebuls; an ziani 

gamowveul iqna toqsikuri kvamliT an Senoba daingra damsaqmeblis mier 

valdebulebebis Seusruleblobis gamo, romelic gamomdinareobs ara 

SromiTi xelSekrulebidan, aramed principidan neminem laedere, romelic 

miznad isaxavs nebismieri mesame piris dacvas. mxolod im SemTxvevebSi, 

rodesac damsaqmeblis valdebuleba miiCneva arakanonismierad xelSek-

rulebisagan damoukideblad, romelic mas dasaqmebulTan akavSirebs, 

damsaqmeblis daudevroba miiCneva orsaxovnad, romelic aZlevs dazara-

lebul dasaqmebuls uflebas aRZras orive sarCeli damsaqmeblis wi-

naaRmdeg.44

am TvalsazrisiT, unda aRiniSnos sasamarTlo gadawyvetilebebis 

dogmaturi sistematizaciis mcdeloba (rac gaamartivebs dazaralebu-

lis mier saqmis aRZvras45) da SeizRudos isk-s 2087-e muxliT gaTval-

iswinebuli ukanono qmedebiT gamowveuli saxelSekrulebo da deliq-

turi valdebulebebis agregirebis SesaZlebloba (romelic ar iTvleba 

kanonierad46); SemoTavazebuli sistematizaciis Tanaxmad, mas Semdeg, rac 

dadgeba SemTxveva, romelic iwvevs dasaqmebulis fizikuri da fsiqolo-

giuri simrTelis darRvevas, igi ganixileba saxelSekrulebo valde-

bulebad; manam, sanam amgvari aqti moxdeba, vinaidan daculi sikeTe 

safrTxis qveSaa, xolo Tu usafrTxoebisa da prevenciis zomebi ar aris 

dan; amdenad, ar aris saWiro isk-is 2087-e muxlze miTiTeba).
44 P. Ichino, Il contratto di lavoro, vol. II., (Milan, 2003), ix. gansakuTrebiT [wyaroSi] 129-e da 
130-e sq.-ebi.
45 ix. M. Pedrazzoli, Lesione di beni della persona e risarcibilità del danno nei rapporti di lavoro, in 
Giorn. Dir. Lav. Rel. Ind., (1995), at 269 ff.; A. Vallebona, Prevenzione e repressione degli illeciti 
contro la persona nel rapporto di lavoro, in Dir. Lav., (1995), I, at 447 ff..
46 P. Ichino, 44-e sq.; avtoris Tanaxmad, saxelSekrulebo da deliqturi valdebule-

bebis avtomaturi agregireba, romelic uaryofs, rom damsaqmebelis mimarT orive 
moqmedebs, (ix. mocemul sakiTxze sasamarTloebis gadawyvetilebebi da №131-132-
133, sqolioebSi naxsenebi Teoriebi), arc sworia da arc saTanado argumentebiTaa 
gamyarebuli.
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damsaqmeblis mier danergili, darRveva deliqtur valdebulebas warmo-

Sobs.47

saxelSekrulebo an deliqturi valdebulebis gamoyenebis sakiTxi 

dgeba isk-is 2087-e muxliT gaTvaliswinebuli usafrTxoebis valdeb-

ulebis subieqturi gamoyenebisas.

es norma exeba am etapze ara mxolod mewarme subieqts, aramed nebi-

smier damsaqmebels.

farTod miRebuli doqtrinuli interpretaciis Tanaxmad48, faqto-

brivad, isk-is 2087-e muxli iTvaliswinebs valdebulebas ara mxolod 

mewarme subieqtis, aramed im damsaqmeblis SemTxvevaSic, romelic ar mo-

qmedebs profesiul farglebSi da ar aris sawarmoSi moRvawe imdenad, 

ramdenadac, nebismier SemTxvevaSi, individi, romelic axorcielebs Sro-

mis organizebas, pasuxismgebelia im pirobebze, sadac samuSao unda ganx-

orcieldes.49 aqedan gamomdinareobs is, rom samoqalaqo kodeqsiT gaT-

valiswinebuli usafrTxoebis pirobebis dacvis valdebuleba exeba yvela 

SromiT administracias, sajaros CaTvliT, sadac arsebobs dasaqmebulis 

janmrTelobis dazianebis riski; ara aqvs mniSvneloba, es iqneba mudmivi, 

Tu droebiTi urTierToba, srul Tu naxevar ganakveTze, regularuli 

Tu saxelSekrulebo Tundac maSin, roca samuSaos Sesruleba ar aris 

sawarmos ZiriTadi saqmianobis nawili.50

Tumca am interpretaciiT, romelic aqcents akeTebs valdebulebis 

saxelSekrulebo xasiaTze, 2087-e muxlma unda moicvas mxolod samuS-

aos Sesruleba, romelic gaTvaliswinebulia SromiTi xelSekrulebiT 

da avaldebulebs damsaqmebels, izrunos dasaqmebulis janmrTelobaze51; 

47 M. Franco, me-18 sq., 215 da Semdg.
48 samarTlis Teoriis Tanaxmad, ara mxolod mewarme subieqtebs, aramed, zoga-

dad, damsaqmeblebs aqvT samuSaos organizebis dros dasaqmebulebis fizikuri da 
fsiqologiuri simrTelis dacvis valdebuleba isk-is 2082-dan-2083-e prima muxlebis 
Sesabamisad, radgan maT SeswevT Zala, gavlena moaxdinon riskebze (D. Pulitanò, Igiene e 
sicurezza del lavoro (tutela penale), in Digesto Pen.,(Turin, 1992), VI, at 111), amasTan, es valdeb-

uleba exeba samuSaos nebismier Sesrulebas, romelic moiTxovs sifrTxilis zomebis 
miRebas (S. Evangelista, Procedimenti e mezzi di tutela della salute in azienda, (Milan, 1984), at 48) 
imgvarad, rom ar dairRves dasaqmebulis piradi sfero konstituciis 32-e muxlis 
gaTvaliswinebiT, romlis gamoyeneba xdeba isk-is 2087-e muxlze dayrdnobiT (F. Bian-
chi D’Urso, Profi  li giuridici della sicurezza nei luoghi di lavoro, (Naples, 1980), at 12).
49 C. Smuraglia, me-17 sq` 77. 49; C. Smuraglia, me-17 sq., 77.
50 L. Celestino, Infortuni sul lavoro: responsabilità civile e penale, (Milan, 1989), at 109.
51 imisaTvis, rom moxdes am pirobiT SezRuduli damsaqmeblis identificireba, 
saWiroa, mxedvelobaSi iqnes miRebuli is faqti, rom samuSao eqvemdebareba direq-

tivebsa da damsaqmeblis organizaciul wesebs, aseve unda iqnes gaTvaliswinebuli 
SromiT urTierTobasTan dakavSirebuli kvalifikaciis tradiciuli kriteriumebi, 
romelic sasamarTlo praqtikiT iqna SemoRebuli; iseTebi, rogoricaa: uwyvetoba, 
anazRaurebis gadaxdis meTodebi, Svebulebebisa da dasvenebebis dadastureba, val-
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amdenad, arasaTanado subieqtebis mier, rogoricaa damoukidebeli52, 

StatgareSe53, sazogadoebriv sawyisebze momuSave dasaqmebulebi54, koop-

erativis partniorebi55, moxaliseebi, i.e. affectionis vel benevolentiae causa-
as56 gamoyenebis Tavidan asacileblad, gansazRvrulia, rom saxeze unda 

iyos dasaqmebul-damsaqmeblis urTierTobebi. 

evropuli kavSiris 89/391/EEC direqtivis Tanaxmad, samuSao adgilze 

janmrTelobis dacvisa da Sromis usafrTxoebis minimaluri moTxovne-

bi exeba yvela biznes seqtorsa da dasaqmebuls. amasTan, ubeduri Sem-

Txvevis aRkveTisa da janmrTelobis dazRveva gamoyenebul unda iqnes 

damoukidebeli momsaxurebis xelSekrulebis safuZvelze, Tu samuSao 

debuleba, daicvan samuSao drois xangrZlivoba da konkretul adgilas muSaobis 
dReebis xangrZlivoba, damsaqmeblis kuTvnili an misTvis xelmisawvdomi aRWurvi-

lobis gamoyeneba, kompaniis organizaciaSi CarTuloba da sxvisi SesaZleblobis dam-

saqmeblisaTvis xelmisawvdomobis faqti.
52 ix. sakasacio sasamarTlos gadawyvetileba, Cass. civ., 16 July 2001, n. 9614, in Riv. Giur. 
Lav., 2002, II, at 488, v. paskurelas farTomasStabiani anotaciiT, L’art. 2087 cod. civ. e 
i rapporti di collaborazione coordinata e continuativa: un connubio impossibile o diffi  cile?, sadac 
saubaria imaze, rom isk-is 2087-e muxli ar unda iqnes gamoyenebuli damoukidebel 
SromiT urTierTobebSi, Tundac igi mowesrigebuli iyos samoqalaqo-saproceso 
kodeqsis 409(3) muxliT, vinaidan 2087-e muxli exeba mxolod dasaqmebul-damsaqmeblis 
urTierTobebs; ix. aseve sakasacio sasamarTlos uaxlesi gadawyvetileba. Cass. civ., 21 
March 2013, n. 7128, in Ced Cassazione, 2013; da imave sasamarTlos wina gadawyvetilebebi, 
Cass. civ., 26 January 1995, n. 933, in Mass. Giur. It., 1995.
53 ix. Cass. civ., 23 July 2013, n. 17896, in Lav. Giur., 2014, 2, 131, f. barakas anotaciiT, sadac 
dadginda, rom 2087 muxli ar exeba urTierTobas, sadac saxeze ar aris dasaqmebul-
damsaqmeblis urTierToba, Tumca efuZneba sajaro administraciasa da profesion-

als Soris SeTanxmebas.
54 ix. gadawyvetilebebi: Cass. civ., 5 February 2013, n. 2605, cit.; Cass. civ., 7 February 2008, n. 
2887, in Mass. Giur. It., 2008.
55 Pret. Torino, 8 July 1996, in Giur. Piemontese, (1997), 458, romlis Tanaxmadac, vinaidan 
2087-e muxli adgens, rom damsaqmebeli pasuxismgebelia dasaqmebulis janmrTelo-

bisaTvis miyenebul nebismier zianze, es norma exeba mxolod dasaqmebulebs da ara 
kooperativis partniorebs, ra drosac isk-is 2043-e muxli gamoiyeneba; Tavad koop-

erativi pasuxismgebelia deliqtur zianze, romlis mimarTac moqmedebs 5-wliani xan-
dazmulobis vada isk-is 2947-e muxlis Sesabamisad.
56 ix. Cass. civ., 7 January 1986, n. 44, in Mass. Giur. Lav., 1986, sasamarTlo adgens, rom 
sk-s 2087-e muxlSi mocemuli norma ar gamoiyeneba im SemTxvevaSi, Tu samuSaos Ses-
ruleba xorcieldeba viRacis dasaxmareblad, vinaidan urTierTobis mxareebi ar 
arian erTmaneTTan dakavSirebulni xelSekrulebiT, sadac samuSaos Semsurleb-

els anazRaurebis miRebis interesi eqneboda, xolo is, vinc iRebs Sesrulebas, ver 
gamoxatavs pretenzias samuSaos arasaTanadod Sesrulebaze (mocemul SemTxvevaSi 
gadawyvetilebiT dadginda, rom saxeze ar iyo dasaqmebul-damsaqmeblis urTierTo-

bebi, Tundac SemTxveviTi, amitomac sasamarTlom gamoricxa 2087-e muxlis safuZ-

velze zianis anazRaurebis valdebuleba. adgili hqonda Semdeg garemoebas: me-

warme subieqtma sakuTar megobars sTxova tvirTis gadazidvaSi daxmareba, xolo es 
ukanaskneli daxmarebis dros dazianda).
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sruldeba uwyvetad (i.e. rapporti di collaborazione coordinata e continuativa au-
tonoma miRebuli sakanonmdelo gankargulebiT №38/2000). amdenad, sk-s 

2087-e muxli exeba nebismier SromiT urTierTobas, miuxedavad misi tipi-

sa57, Tu dasaqmebulis fizikuri da fsiqologiuri simrTele safrTxis 

qveSaa.58

1.1.2. usafrTxoebis valdebulebis Sinaarsi

isk-is 2087-e muxlis savaldebulo xasiaTi calsaxad SesamCnevia: biznesis 

warmoebisas, kerZod ki, saqonisa da momsaxurebis warmoebisa da gacv-

lisas damsaqmebeli valdebulia, yvela saWiro zomiT, saSualebiTa da 

meTodiT izrunos dasaqmebulis pirovnebaze, Sesabamisad, mis fizikur 

da fsiqikur janmrTelobaze.

am zomebis saWiroeba dgindeba Semdegi kriteriumebis safuZvelze: 

samuSaos Tavisebureba, gamocdileba da teqnologia. Taviseburebis 

cneba moicavs yvela im elements, romelic pirdapir Tu iribad axa-

siaTebs konkretul saqmianobas da miuTiTebs mis saSiSroebaze. am el-

ementebis kombinacia farToa da, cxadia, moicavs ara mxolod samuSao 

procedurebs, aramed sawarmoo procesebs, saSiS nivTierebebs, romelic 

gamoiyeneba muSaoebisas, aseve danadgarebs, aRWurvilobebsa da manqa-

nebs, garemo pirobebs, romelic mTlianobaSi saxifaToa da ukavSirdeba 

ama Tu im samuSaos.59

samuSaos Tavisebureba da Sesabamisad misi specifikuri xasiaTi sa-

SiSroebis TvalsazrisiT, gamomdinareobs samuSao garemodan, manqana-da-

nadgarebidan da aRWurvilobidan, aseve samuSao procesSi gamoyenebuli 

nivTierebidan, agreTve, ukavSirdeba sxva maxasiaTebels, romelic sa-

SiSroebis specifikurobaze miuTiTebs; Taviseburebis Sefasebis dros, 

mxedvelobaSi miiReba imave garemoSi arsebuli sxva aqtivobebi. amde-

nad, SesaZloa, ganvacxadoT, rom kanonmdebeli miznad isaxavda, moexdina 

safrTxeebis realuri xasiaTis identificireba, SemdgomSi maTi efeq-

turi marTvis mizniT da ara zogadi gadaWris gzebis mosanaxad.60

57 ix. P. Ichino, 46-e sq., me-9 Tavi, 205-e puqti.
58 es xazs usvams italiis samarTlebriv sistemaSi arsebul tendencias, rom dacvis 
garantiebi gavrceldes aseve dasaqmebulTa msgavs subieqtebze (semi-employed work-
ers) da garkveul SemTxvevebSi aseve isk-s 2222-e muxliT gaTvaliswinebul dasaqmeb-

ulebze, G. De Falco, Sicurezza sul lavoro. Le fi  gure soggettive: competenze, adempimenti, respon-
sabilità, (Rome 1999), at 152-153.
59 C. Smuraglia, me-17 sq., 85.
60 L. Celestino, 50-e sq., 119; am mimarTulebiT, aseve ix. F. Bianchi D’Urso, 48-e sq., 186, rom-

lis Tanaxmadac, samuSaos Taviseburebis kriteriumi moicavs riskebisa da saSiSroe-

bis winaaRmdeg prevenciuli zomebis miRebis saWiroebas.
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gamocdilebis cneba unda ganimartos farTod, radgan SeuZlebelia 

damsaqmeblisgan velodeT eqsperiments Tavisi xarjiT Seamowmos axali 

dacvis RonisZiebebi; Tumca mas unda daekisros valdebuleba, miiRos 

ukve aprobirebuli zomebi.61

gamocdilebis kriteriumTan dakavSirebiT arsebuli dakvirvebebi 

gamoiyeneba, aseve teqnologiebTan da aRmoCenebTan62, ase rom, damsaqme-

beli vadebulia, gamoiyenos im seqtorSi gamoyenebuli da danergili 

teqnikur-samecniero instrumentebi da procedurebi.63

sakonstitucio sasamarTlos Tanaxmad, kanonmdeblobiT dadgenili 

Taviseburebis, gamocdilebisa da teqnologiis kriteriumebis gaT-

valiswinebiT damsaqmeblis mier usafrTxoebis zomebis miRebis valde-

buleba praqtikaSi gulisxmobs teqnologiebis gamoyenebasa da daner-

gili praqtikis gaTvaliswinebas; Tumca damsaqmeblis pasuxismgebloba 

dadgeba mxolod im SemTxvevaSi, Tu misi qmedeba winaaRmdegobaSi modis 

usafrTxoebis standartebTan.64

amdenad, 2087-e muxli iZleva valdebulebas, gamoyenebul iqnes us-

afrTxoebis zomebi (specialuri kanonmdeblobiT gaTvaliswinebul 

RonisZiebebTan erTad), romelic moiTxovs teqnologiur da samecniero 

aRmoCenebTan erTad, zomebis mudmiv ganaxlebas65; Sedegad, zemoxseneb-

uli norma gansazRvrulia rogorc norma di chiusura, anu norma, romelic 

miznad isaxavs, moicvas yvela garemoeba, rac pirdapir araa gaTval-

iswinebuli kanonmdeblobiT da mudmivad unda pasuxobdes socialur 

saWiroebebs66; Tundac mocemul sakiTxze ar arsebobdes raime wesi, moce-

muli norma avalebs, rom daicvas sifrTxilisa da gulisxmierebis zoga-

di moTxovnebi teqnologiuri wesebisa da eqsperimentebis67, aseve samec-

niero mosazrebebis gaTvaliswinebiTa da miRwevebis danergvis gziT.68

№81/2008 gankargulebis me-15 da 29-e muxlebi (aseve №626/1994 gan-
kargulebis me-3 da me-4 muxlebi69) adasturebs 2087-e muxlis normebis 

moqnilobas. pirveli muxli, zogad zomebTan erTad, moicavs CamonaT-

61 C. Smuraglia, me-17, 85; aseve ix. L. Celestino, 60-e sq., 119; R. Guariniello, Il principio della mas-
sima sicurezza tecnologicamente fattibile, in Ig .Sic. Lav., (1997), 6 at 339; G. Nicolini, 25-e sq., 25.
62 C. Smuraglia, me-17 sq., 85.
63 M. Franco, La responsabilità del datore e del prestatore di lavoro in materia di sicurezza nel D.lgs. 
19 settembre 1994n. 626, in Riv. It. Dir. Lav., (1996), I, at 271.
64 ix. Corte Cost., 18 July 1996, n. 312, in Mass. Giur. Lav., (1996).
65 ix. G. Natullo, 26-e sq., 22; M. Franco, 18-e sq., 29; F. Roselli, 39-e, 892.
66 Cass. civ., 6 September 1988, n. 5048, in Not. Giur. Lav., 1988, at 796.
67 ix. Cass. civ., 30 July 2003, n. 11704, in AC, 2004, 665 and Cass. civ., 19 August 2003, n. 12138, 
in AC, 2004, at 801.
68 ix. Cass. pen., 26 April 2000, n. 7402, v. manteros anotaciiT, in CP, 2001, at 1321.
69 G. Nicolini, La regola della massima sicurezza tecnologicamente fattibile: gli artt. 3 e 4 del D. lg. 
19 settembre 1994, n. 626, in Arch. Civ., (1996), 11, at 1217.

f. baCini,  muxli 35



266

vals: prevencia unda daigegmos imgvarad, rom warmoebis procesSi mud-

mivad iqnes CarTuli teqnika, mxedvelobaSi iqnes miRebuli garemo faq-

torebi da Sromis organizacia, aseve gamoiricxos riskebi, xolo, Tu 

es SeuZlebelia, miRebuli codnis gaTvaliswinebiT moxdes maTi mniS-

vnelovani Semcireba; maSin, rodesac meore muxli awesebs riskebis xe-

laxali Sefasebis valdebulebas teqnologiur evoluciasTan erTad.

zemoxsenebuli normebis interpretaciisa da 2087-e muxlis gaTval-

iswinebiT, damsaqmebeli valdebulia, miiRos prevenciuli zomebi samuS-

ao specifikis, miRebuli gamocdilebisa da teqnologiuri progresis 

gaTvaliswinebiT.70

Tumca usafrTxoebis valdebulebis gansazRvra teqnikur mizanSe-

wonilobaze dayrdnobiT „teqnologiurad mizanSewonili usafrTxoe-

bis maqsimaluri standartis“ Sesabamisad, winaaRmdegobaSi modis sxva 

principTan: ̀ sisxlis samarTlis normebis gansazRvrulobasTan“. romlis 

Tanaxmadac, teqnologiuri mizanSewonilobis kriteriumis zogadi da ga-

nusazRvreli definicia, rac gansazRvrulia sasamarTlos mier, ar unda 

iqnes gamoyenebuli.71

imis gansasazRvrad, Tu romeli prevenciuli zoma unda iqnes gamoy-

enebuli, Sefasebisas mxedvelobaSi unda iqnes miRebuli ara is garemoe-

ba, sxvadasxva sawarmoo seqtoris samecniero da teqnologiuri codnis 

nawils warmoadgens Tu ara konkretuli zoma, aramed is, mocemulia Tu 

ara igi industriuli warmoebis momwesrigebel standartebSi da, Sesa-

bamisad, gaTvaliswinebulia Tu ara pirdapir kanonmdeblobiT.72

2087-e muxli yvela SesaZlo da araidentificirebul valdebule-

bas ki ar akisrebs damsaqmebels73, aramed konkretulad: igi mudmivad 

70 ix. M. T. Spadafora, Prime considerazioni sull’attuazione delle direttive comunitarie in tema di si-
curezza e salute dei lavoratori, in Dir. Lav., (1995), I, at 83; M. Lamberti, Il D. Lvo 19 settembre 1994, 
n. 626. Innovazioni in materia di sicurezza del lavoro, Riv. Dir. Impr., (1995), at 295.
71 L. Alibrandi, Precetti generici per la tutela dell’igiene del lavoro e principio di determinatezza della 
fattispecie penale, annotation to the judgment of the Constitutional Court, Corte Cost., 27 April 1988, 
n. 475, in Mass. Giur. Lav., (1988), at 621.
72 ix. Corte Cost., 25 July 1996, n. 312, v.marinos anotaciiT, La minimizzazione del rischio sui 
luoghi di lavoro nell’interpretazione della Corte costituzionale, in Riv. It. Dir. Lav., (1997), II, at 15; 
aseve ix. L. Spagnuolo Vigorita, Rilievi in tema di responsabilità del datore di lavoro, in Oss. Giur. 
Lav., (1996), at 849 ff.; A. Vallebona, Sicurezza del lavoro e certezza del diritto: fi  nalmente ascende 
in campo la Corte costituzionale, in Mass. Giur. Lav., (1996), at 829 ff.; R. Guariniello, Obblighi e 
responsabilità delle imprese nella giurisprudenza penale, in Riv. Giur. Lav., (2001), II, at 532 ff..
73 ix. Cass. civ., 12 July 2004, n. 12863; see also, Cass. civ., 17 May 2013, n. 12089, romlis 
Tanaxmadac, dasaqmebulebis fizikuri da fsiqikuri janmrTelobis dacvasTan daka-

vSirebiT, sasamarTlom daadgina, rom 2087-e muxlis moqmedebis sfero ar unda iqnes 
farTod ganmartebuli, rac moicavs nebismier SesaZlo zians; piriqiT, es migviyvan-
da subieqturi pasuxismgeblobis principis aranormalur gamoyenebasTan, romelic 
efuZneba Teoriul winapirobas imaze, rom nebismieri mavne movlena, nebismier SemTx-
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unda misdevdes uaxles praqtikas, unda moaxdinos samuSaos Tavise-

burebis identificireba gamocdilebisa da teqnikis, agreTve, zomebis 

implementaciamde,74 rac uzrunvelyofs dasaqmebuls saTanado dacviT.75

amitomac, garda kanonmdeblobiT imperatiulad dadgenili preven-

ciuli zomebisa, sifrTxilis wesebi unda iqnes gansazRvruli saukeTeso 

teqnikuri, samecniero da organizaciuli standartebis safuZvelze; 

2087-e muxlis safuZvelze yvela kompanias aqvs valdebuleba daeyrdnos 

Sesabamisi drois saukeTeso midgomas. amitomac yvelaze ganviTarebuli 

samecniero miRwevebi unda iqnes mxedvelobaSi miRebuli imgvarad, rom 

moxdes mizezSedegobriobis identificireba, xolo valdebulebis Si-

naarsis gansazRvra imgvarad, rom sabolood dadgindes prevenciis rom-

eli meTodi unda iqnes danergili76 da damsaqmebeli unda iyos Tu ara 

valdebuli ex ante da ex post  Sefasebaze.77

damsaqmeblis mier usafrTxoebis uzrunvelyofis valdebuleba, ro-

melic gulisxmobs dasaqmebulebis dacvis valdebulebas, warmoadgens 

SromiTi urTierTobis nawils da SesabamisobaSi unda iyos ara mxolod 

specialur kanonmdeblobasTan, aramed aseve 2087-e muxlTan. garda ami-

sa, orive norma unda ganimartos konstituciis 32-e muxlTan kavSir-

Si, kerZod, rogorc saSualeba kanonmdeblobaSi arsebuli sicarielis 

Sesavsebad da arsebul garemoebebTan SesabamisobaSi mosayvanad78; kon-

stituciuri Rirebulebebis ierarqiis gaTvaliswinebiT, dasaqmebulis 

Rirseba da usafrTxoeba ufro maRal safexurze, vidre kompaniis eko-

nomikuri sargebeli, Sesabamisad, kompaniam unda moaxdinos wesebis iden-

tificireba arsebul Tu potenciur riskebTan dakavSirebiT imgvarad, 

rom ar SeizRudos Tavi ZalaSi myofi wesebiT.79

vevaSi, calsaxa dasturia teqnologiebiT sargeblobis marcxisa, radgan damsaqmeb-

lis mier gamoyenebuli teqnologiuri saSualebebis gverdis avla moxda danaSaulis 
gziT.
74 C. Smuraglia, Diritto penale del lavoro, (Padua, 1980), at 142.
75 ix. L. Montuschi, La Corte costituzionale e gli standard di sicurezza del lavoro, in Arg. Dir. Lav., 
(2006), II, at 5 ff..
76 E. Gragnoli, 42-e sq., me-13 punqti.
77 ix. Cass. civ., 19 July 2007, n. 16003, romlis Tanaxmadac, usafrTxoebis valdebuleba 
ar gamomdinareobs specifikuri da seqtorze dafuZnebuli prevenciis wesebidan, ar-

amed mocemulia 2087-e muxlSi, romelic usafrTxoebasa da organizacias Soris kava-
Siris gaTvaliswinebiT,  moiTxovs aqtiur CarTulobasa da riskebis identificirebas 
imgvarad, rom ganisazRvros sifrTxilis yvela norma iqna Tu ara gaTvaliswinebuli, 
radgan kanoniT gaTvaliswinebuli zomebi SeiZleba arc iyos sakmarisi.
78 C. Smuraglia, 74-e sq., 142.
79 ix. gadawyvetileba Cass. civ.; 30 August 2004, n. 17314; ix. aseve, Cass. civ., 23 April 2012, 
n. 6337, in CED Cassazione, (2012), romlis Tanaxmadac, prevenciis valdebuleba, rac 
dadgenilia 2087-e muxliT, moicavs damcavi RonisZiebebis miRebis valdebulebas 
dasaqmebulis dacvis mizniT, aseve moiTxovs mewarmisagan ara mxolod kanoniT gaT-
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sk-s 2087-e muxlis eqspansiuri xasiaTis gaTvaliswinebiT, dasaqmeb-

ulTa usafrTxoebasTan dakavSirebuli sxva sakiTxebi unda Sevides am 

normis moqmedebis sferoSi; es asea Tundac maSin, roca isini ar aris 

sawarmoo SemTxvevis momwesrigebeli samarTlis sagani an samuSaosTan 

dakavSirebuli avadobis mizezi, aramed saxezea  danaSauliT an sajaro 

wesrigis darRveviT gamowveuli fizikuri da fsiqologiuri simrTelis 

xelyofa.

magaliTad, sakasacio sasamarTlom daadgina, rom banki iyo pasux-

ismgebeli usafrTxoebis wesis darRvevaze, radgan dawesebulebas Sesasv-

leli kari ar hqonda saTanadod aRWurvili mesame pirebis mier kriminal-

uri aqtebis gaxorcielebisagan dasaqmebulTa dasacavad; damsaqmebels 

ar hqonda arc saTvalTvalo kamera da arc raime kavSiri policiasTan.80

valiswinebuli zomebis miRebas, aramed im saSualebebis gamoyenebas, rac riskebis Ta-

vidan asacilebladaa saWiro, es yvelaferi ki pirdapirkavSirSia konstituciis 41-e 
muxlis me-2 punqtTan; dasaqmebulis usafrTxoeba, konstituciuri gagebiT, aris ma-
terialuri sikeTe, romelic, Tavis mxriv, uzrunvelyofs imas, rom piri, romelic 
uwevs samuSao Zalas organizebas, sakuTar sargebelze, Tundac kanonierze win unda 
daayenos usafrTxoeba da miiRos yvela saWiro saSualeba samuSao garemos gasaum-

jobeseblad
80 ix. Cass. civ., 20 April, 1998, n. 4012, in Riv. It. Dir. Lav., (1999), II, at 326; mesame pirebis 
agresiul qmedebebTan dakavSirebiT, 2087-e muxlis gamoyenebiT, ix. Cass. civ., 3 Sep-
tember, 1997, n. 8422, in Oss. Giur. Lav., (1998), I, at 106; ix. agreTve, Cass. civ., 23 May, 2003, 
n. 8230, in Gius, (2003), at 2409, saqmeze, sadac daraji, romelsac evaleba dajavSnuli 
manqanis meTvalyureoba, daiWra kriminaluri aqtis Sedegad, mosamarTlem unda Sea-
fasos policiis komisris mier micemuli brZanebis darRvevis mniSvneloba, riTac 

aikrZala or cvlaSi erTi da imave dasaqmebulis muSaoba; Tu mocemul SemTxvevaSi 
damsaqmeblis mier miRebulia yvela teqnologiuri da eqsperimentuli zoma, igi ar 
iqneba pasuxismgebeli dasaqmebulisaTvis miyenebul fizikur zianze. mocemul Sem-
TxvevaSi dasaqmebuls hqonda Zarcvis 5 SemTxveva mokle periodSi. miuxedavad amisa,  
isk-is 2087-e muxliT, damsaqmebels ver daekisreba pasuxismgebloba, radgan sabanko 
servisebi amgvari riskis matarebel adgilebzec unda arsebobdes. Sead. Cass.. civ., 5 
December 2001, n. 15350, in Mass. Giur. Lav., (2002), at 329; meore mxriv, unda moviyvanoT 
sawinaaRmdego daskvnac, romelic sakasacio sasamarTlom sxva saqmeze gaakeTa; sa-
samarTlos msjelobis Tanaxmad, sawarmo iyo pasuxismgebeli teqnikosis gatacebaze, 
romelsac eTiopiaSi evaleboda geologiuri kvlevebis warmoeba. pasuxismgeblobis 
dakisrebis mizezi iyo is faqti, rom partizanebis mier dasaqmebulis gatacebas xeli 
Seuwyo damsaqmeblis daudevrobam, romlisTvisac kargad iyo cnobili mocemul 
adgilas arsebuli geopolitikuri viTarebis Sesaxeb, Sead. Cass. civ., 22 March 2002, n. 
4129, in Lav. Giur., (2002), 8, at 746, s. bertokos anotacia; am TvalsazrisiT, eTiopiaSi 
dasaqmebulis gagzavna, TavisTavad, ar iyo ukanono, arc afrikaSi an sxva maRali ris-

kis mqone qveynaSi saqmianobis ganxorcieleba CaiTvleboda kanonis darRvevad, Tum-

ca SesaZlebeli iyo usafrTxoebis zomebis miReba, romelic aRniSnul risks Seamci-

rebda. magaliTad, epidemiebis, mimdinare omebis, amindis prognoziT gamocxadebuli 
mosaodneli atmosferuli movlenebis SemTxvevaSi, dasaqmebuls unda miewodos yve-
la saWiro informacia, raTa am ukanasknelma Seafasos riski da, Tu saWirod CaTvlis, 
uari Tqvas samuSaos Sesrulebaze.
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damatebiT, pasiuri mwevelobis prevencia Sesul iqna sk-s 2087-e mux-

lis moqmedebis sferoSi; amdenad, Tambaqos moweva aikrZala yvela fab-

rikaSi, miuxedavad aq ganxorcielebuli saqmianobis xasiaTisa; dadgenil 

iqna aseve valdebuleba, miRebuli yofiliyo adekvaturi usafrTxoebis 

zomebi samuSaos Sesrulebis dros pasiuri mwevelobis winaaRmdeg; im 

SemTxvevaSi, Tu damsaqmebeli ar miiRebs saTanado zomebs pasiuri mwev-

elobis negatiuri Sedegebis aRsakveTad, igi pasuxismgebeli iqneba aseTi 

mavne garemoebiT gamowveul dasaqmebulis sikvdilze.81

1.2.2.1. pirovnulobis, moraluri saxisa da Zaladobisagan (mobbing 
[aseve, moixsenieba „bulingad“]) dacva 

sk-s 2087-e muxli ar iTvaliswinebs damsaqmeblis valdebulebas, daicvas 

dasaqmebulis fsiqikuri janmrTeloba, Tumca aRniSnuli muxliT gaT-

valiswinebuli dacva aseve moicavs aRniSnul dacvas; Sedegad, samuSaos 

Sesrulebis dros unda iqnes daculi dasaqmebulis rogorc fizikuri, 

ise eTikuri aspeqtebi, imgvarad, rom Tavidan iqnes acilebuli viTareba, 

rodesac dasaqmebuli iZulebulia sxvas gadasces an gacvalos Tavisi 

pirovnuli uflebebi.82

am TvalsazrisiT, sxvadasxva angariSis mixedviT, im faqtorebs So-

ris, romelic azianebs dasaqmebulis pirovnebas, arsebobs kidev sxve-

bic; aseTebia: danadgarebi, mtveri, xmauri Tu fizikuri samuSao, aseve 

fsiqologiuri stresi, romelic dakavSirebulia datvirTul samuS-

aosTan, fsiqologuri [fizikuri elementebis momcvelic] Zaladoba, mene-

jerisa da direqtoris mxridan Seuracxmyofeli qceva, seqsualuri ze-

wola, kolegebisa Tu xelmZRvanelis mxridan sistematuri Seviwroeba.83

Tumca damsaqmeblis valdebuleba, daicvas dasaqmebuli, gagebul 

81 ix. Trib. Milano, 1 March 2002, in Lav. Giur., (2003), at 159, n. plazenzotis anotaciiT 
da Dir. Lav.-Si, (2002), at 445, m. di leCes anotaciiT, sadac dadginda, rom direqtori 
da ofisis menejeri arian pasuxismgeblebi dasaqmebulis gardacvalebaze, romelic 
gaxda pasiuri mwevelobiT gamowveuli alergiuli asTmis msxverpli, radgan maT ar 
hqondaT prevenciisaTvis saWiro zomebi; ix. aseve, Cass. civ., 10 February 2011, n. 3227 in 
Foro It., 2011, 4, 1, 1106, sadac dadgenilia, rom filtvebis daavadeba SesaZloa miCneul 
iqnes samuSaosTan dakavSirebul daavadebad, Tu igi gamowveulia samuSao adgilzea 
pasiuri mwevelobiT; Trib. Roma, 20 June 2005, in Lav. giur., 2005, at 963, galos anotaciiT, 
sadac dadginda, rom damsaqmebelia pasuxismgebeli dasaqmebulis pasiuri mwevelo-

biT gamowveul uaryofiT Sedegebze; Trib. Torino, 19 October 1998, in Lav. giur., 1998, 1039, 
g. kalegaris notaciiT; Pret. Torino, 7 March 1995, in Mass. Giur. Lav., (1995), at 180; as 
regards this topic, see A. Montemarano, Il risarcimento del danno da fumo passivo, in Guida Lav., 
(2005, 28), at 46-52.
82 L. Montuschi, Problemi del danno alla persona nel rapporto di lavoro, in Riv. It. Dir. Lav., (1994), 
I, at 320. 
83 P. Ichino, sq. 44, Tavi 9, 220-e paragrafi.
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unda iqnes Rrmad da mravalmxrivad; advilia im mizezis aRqma, ris gamoc 

sasamarTlos gadawyvetilebebSi, pirvel rigSi da Semdeg kanonmdeblis 

mier italiur SromiT samarTalSi Semotanil iqna biologiuri zianis 

cneba _ ziani, romelic dakavSirebulia, farTo gagebiT, individis sa-

sicocxlo qmedebebis, aseve misi fizikuri da fsiqikuri  mdgomareobis 

xelyofasTan.

am institutis gamoyenebis mravalferovnebis gaTvaliswinebiT, unda 

aRiniSnos sasamarTlo praqtika: seqsualuri zewoliTa da qalebis Se-

viwroebiT dawyebuli84, rasis, erovnebis, eTnikuri kuTvnilebis, fizi-

kuri niSniT, religiuri, politikuri kuTvnilebiT, Tu profkavSiris 

wevrobiT, seqsualuri orientaciiT (gansakuTrebiT homoseqsualebis 

SemTxvevaSi) ganpirobebuli diskriminaciis SemTxvevebis CaTvliT, sa-

muSaosTan dakavSirebuli stresi, romelic dakavSirebulia dasaqmebu-

lis STabeWdilebasTan, rom ver akmayofilebs menejerebis molodinebsa 

Tu moTxovnebs85, SesaZloa, daaqveiTon an mis mimarT ganxorcieldes 

84 gansaxilvel sakiTxTan dakavSrebiT ix. A. Pizzoferrato, Molestie sessuali sui luoghi di 
lavoro: verso una tipizzazione della fattispecie giuridica e delle tecniche di tutela, in Riv. It. Dir. Lav., 
(1998); garda amisa, A. Pizzoferrato, Molestie sessuali sul lavoro. Fattispecie giuridica e tecniche 
di tutela, (Padua, 2000); ix, Cass. civ., 8 January 2000, n. 143, in Orient. Giur. Lav., (2000), I, 179, 
sadac dadgenilia, rom damsaqmeblis an misi dasaqmebulis mier ganxorcielebuli se-
qsualuri Zaladoba daqvemdebarebuli piris mimarT, warmoadgens qmedebas, romelic 
azianebs piris moralur mxares da Sedegad mis fsiqofizikur mdgomareobas; Trib. Mi-
lano, 28 December 2001, in Riv. Critica Dir. Lav., (2002), at 371, romlis Tanaxmadac, sk-s 2087-e 
muxlis Tanaxmad, dacvis valdebuleba boWavs damsaqmebels, romelic informirebu-

lia seqsualuri Zaladobis Sesaxeb, rom miiRos dasaqmebulebis dacvisaTvis saWiro 
yvela disciplinuri da organizaciuli zoma; amasTan dakavSirebiT ix. Trib. Pisa, 3 
October 2001, in Riv. Giur. Lav., (2002), II, at 314; Trib. Milano, 14 June 2001, in Notiz. Giur. Lav., 
(2001), at 470.
85 evropuli socialuri partniorebis mier 2004 wlis oqtomberSi xelmowerili 
da 2008 wlis 9 ivniss profesiuli kavSirebisa da damsaqmeblebis mier koleqtiuri 
xelSekrulebiT miRebuli samuSao adgilze arsebuli stresis Sesaxeb evropis CarCo 
xelSekrulebiT (UNICE da CEEP) gaTvaliswinebuli ganmartebis Sesabamisad, samuS-

aosTan dakavSirebuli stresi aris: „mdgomareoba, romelsac Tan axlavs fizikuri, 
fsiqologiuri Tu socialuri ukmayofileba an disfunqcia da romelic gamom-

dinareobs dakisrebuli moTxovnebisa da molodinebis daukmayofileblobidan~. 
xelSekrulebis mizania damsaqmeblebisaTvis im modelis wardgena, romlis meSveo-

biTac maT SeuZliaT samuSao stresTan dakavSirebuli problemebis identificireba, 
prevencia da mogvareba. samuSaosTan dakavSirebuli stresis marTviT SesaZlebelia 
rogorc samuSaos efeqturobis gazrda, ise dasaqmebulis janmrTelobis dacvisa da 
Sromis usafrTxoebis gaZliereba, rac, saboloo jamSi, dakavSirebulia sawarmosa da 
dasaqmebulebis socialur da ekonomikur sargebelTan. Tumca es xelSekruleba ar 
moicavs samuSaoze Zaladobas, Seviwroebas, post-travmul stress. aqedan gamomdin-

areobs is, rom misi moqmedebis sferoSi ar xvdeba: gadatvirTuloba, daZabuloba da 
yvela is viTareba, ra drosac ziandeba piris fsiqikuri da fizikuri mdgomareoba. 
amgvarad, xelSekrulebis sagania samuSaosTan dakavSirebuli stresi, zusti gage-
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damamcirebeli qmedeba gaTavisuflebis baTilad cnobisa da samsaxurSi 

aRdgenis SemTxvevaSi, gadaWarbebuli disciplinuri RonisZiebebi, us-

afuZvlo sayvedurebi da finansuri xasiaTis Semowmebebi86, an, Tu dis-

ciplinuri warmoebis dokumentebi gasajarovda da gamoikra sainforma-

cio dafaze87, an Sedgenilia ucenzuro sityvebiT88, Tu arsebobs varaudi 

imisa, rom dasaqmebuls usamarTlod waarTves konkursSi monawileobis 

miRebis ufleba.89

aseT fsiqologiur mdgomareobasTan dakavSirebuli zianis yvela 

SemTxveva (garda samuSaosTan dakavSirebuli stresisa) ukavSirdeba daZ-

abulobasa da „mobings“ _ termini, rac gamoixateba damsaqmeblis, di-

reqtoris Tu menejeris („strategiuli an vertikaluri mobingi“) an 

kolegebis („horizontaluri mobingi“) qcevaSi da moicavs dasaqmebu-

lis mimarT ganxorcielebul Zaladobasa da Cagvras, rac miznad isaxavs 

misTvis samsaxuris sakuTari nebiT datovebis waqezebas an diskrimina-

ciasa Tu izolirebas samuSaoze90.

biT, strictu sensu. №81/2008 gankargulebis 28-e muxlis 1-li punqti kavSirSia samuS-

aos Tanmxleb riskebTan; Tumca mas Semdeg, rac samuSaosTan dakavSirebuli stresis 
riskebis Sesaxeb warmodgenili modeli miCneul iqna Zalian zogadad, kanonmdebelma 
win gadadga nabiji da №106/2009 gankargulebis 28-e muxls daamata 1-li punqti, rom-

lis Tanaxmadac, samuSaosTan dakavSirebuli stresis Sefaseba unda gaxorcieldes 
samuSaoze janmrTelobis dacvisa da Sromis usafrTxoebis sakonsultacio komite-

tis mier gamocemuli rekomendaciebis Sesabamisad; es rekomendaciebi, rac mo-

wonebul iqna 2010 wlis 17 noembers, mocemulia Sromisa da socialuri dacvis samin-
istros cirkularul werilSi (daTariRebulia 2010 wlis 18 noembriT, №15/0023692) 
ufro metad xelmisawvdomobis mizniT, radgan ar arsebobs winaswar gansazRvruli 
specifikuri samarTlis wyaro; mocemul sakiTxTan dakavSirebiT ix. R. Dominici, Valu-
tazione e prevenzione dello stress lavoro-correlato. Modelli e strumenti operativi per intervenire sul 
disagio lavorativo, (Milan, 2011); C. Frascheri, Il rischio da stress lavoro-correlato, (Milan, 2011); V. 
Pasquarella, La disciplina dello stress lavoro-correlato tra fonti europee e nazionali: limiti e criticità, 
in Working Papers Olympus, (2012), at 6; L. Angelini (ed.), La prevenzione dei rischi da stress lavoro-
correlato. Profi  li normativi e metodiche di valutazione. Atti del Convegno Urbino _ 8 noemberi 
2013, Working Papers Olympus, (2014), at 31.
86 Cass. civ., 2 October 2013, n. 22538, in Prat. Lav., (2013), 44, at 1905.
87 ix. Trib. Milano, 9 January 2004, in Riv. Crit. Dir. Lav., (2004), at 304.
88 ix. Trib. Pavia, 14 December 2002, in Riv. Crit. Dir. Lav., (2003), at 349.
89 ix. M. La Notte, La tutela delle condizioni di lavoro: le funzioni di vigilanza, in L. Galantino (ed.), 
La sicurezza del lavoro, (Milan, 1996), 2nd ed., at 271.
90 mocemul sakiTxTan dakavSirebiT, ix. F. Amato, M.V. Casciano, L. Lazzeroni, A. Loffredo, Il 
mobbing. Aspetti lavoristici: nozione, responsabilita`, tutele, (Milan, 2002); P.G. Monateri, M. Bona, 
U. Oliva, Mobbing. Vessazioni sul lavoro, (Milan, 2000), P. Tullini, Mobbing e rapporto di lavoro.Una 
fattispecie emergente di danno alla persona, in Riv. It. Dir. Lav., (1999), I; A. Viscomi, Il mobbing: al-
cune questioni su fattispecie ed effetti, in Lav. Dir., (2002); R. Scognamiglio, A proposito del mobbing, 
in Riv. It. Dir. Lav., (2004), I; F. Carinci, Un fantasma si aggira tra le aule giudiziarie: il mobbing, 
in P. Tosi (ed.), Il mobbing, (Turin, 2004); P. Tosi, Il mobbing: una fattispecie in cerca d’autore, in P. 
Tosi (ed.), Il mobbing, iqve; yvelaferTan erTad, ix. H. Ege, La valutazione peritale del danno 
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Tumca „mobings“ Tan axlavs damsaqmeblisa Tu sxva dasaqmebulebis 

qceva, romlebic arRvevs 2087-e muxls; aseT SemTxvevaSi, adgili aqvs gan-

meorebiT da gangrZobad qmedebas naTlad gamoxatuli diskriminaciuli 

mizniT da moicavs fsiqologiur terors, rac, saboloo jamSi, amcirebs 

dasaqmebuls da axdens mis izolirebas, aseve aqvs gavlena dasaqmebulis 

fsiqofizikur janmrTelobasa da, zogadad, mis pirovnebaze. amitomac 

imis gansasazRvrad, am qmedebas ukve hqonda Tu ara adgili, Semdegi faq-

torebi unda iqnes mxedvelobaSi miRebuli: ukanono da Tundac kanonieri 

xangrZlivi zewola, sistematuri xasiaTi da dasaqmebulis Seviwrovebis 

mizani; movlena, romelic inspirirebulia dasaqmebulis fsiqo-fizikuri 

janmrTelobis sazianod; subieqturi faqtoris damadasturebeli mt-

kicebuleba, kerZod, dasaqmebulis Seviwroebis ganzraxva.91

horizontaluri „mobingis“ SemTxvevaSi aucilebeli moTxovnaa, rom 

samuSao adgilze miRebul iqnes yvela aucilebeli zoma dasaqmebulebis 

qcevis saTanado meTvalyureobis mizniT da, am gziT, acilebul iqnes 

uflebis borotad gamoyenebis SemTxvevebi; dabolos, radgan „mobingi“ 

xorcieldeba didi xnis ganmavlobaSi, ganmeorebisas, SeuZlebelia dam-

saqmeblisTvis cnobili an cnobadi ar iyos ukanono qmedebebis Taobaze, 

da mobbing, (Milan, 2002), sadac avtori _ Sromis fsiqologi, romelic am sakiTxis kv-
levaSia CarTuli _ gvTavazobs am fenomenis mkacr ganmartebas da xsnis Sefasebis 
sakuTar meTods. samarTlis Teoriis Tanaxmad, vertikaluri „mobingis“ SemTxvevaSi, 
kompaniis iniciativa winaaRmdegobaSi modis 2087-e muxlTan maSin, rodesac horizon-

taluri „mobingis“ SemTxvevaSi, valdebulebis Seusruleblobis sakiTxi dgeba si-
frTxilis valdebulebis darRvevasTan kavSirSi (E. Gragnoli, 42-e sq., me-18 punqti); 
amitomac, kolegis mier ganxorcielebuli Zaladoba gansazRvravs damsaqmeblis val-

debulebas im SemTxvevisaTvis, Tu, Tavisi braliT, am ukanasknelma ar cno dazara-

lebulis Rirsebisa da pirovnebisaTvis miyenebuli ziani; am TvalsazrisiT, ix, Cass. 
civ., 6 March 2006, n. 4774, in Not. Giur. Lav., 2006, 3, 293, sadac gacxadebulia, rom dam-

saqmebeli iTvleba „mobingTan“ dakavSirebiT saxelSekrulebo valdebulebis mqoned 
2087-e muxlis safuZvelze, rac warmoadgens dasaqmebulis  pirovnulobis, moraluri 
saxis dacvis valdebulebis darRvevis Sedegs, Tundac rom Zaladoba ganxorcieldes 
dasaqmebulis kolegebis mier, rodesac damsaqmebelma icoda an unda scodnoda Za-
ladobis faqtis Sesaxeb.
91 Cass. civ., 17 January 2014, n. 898; ix. aseve, Cass. civ., 25 luglio 2013, n. 18093, in CED Cassazi-
one, (2013), romlis Tanaxmadac, „mobingis“ cnebas Tan axlavs damsaqmeblis xangrZli-

vi da araerTgzisi (iuridiuli mniSvnelobis mqone an ubralo realuri faqtebi da, 
zogierT SemTxvevaSi, kanonieric ki) qmedebebi, romelic miznad isaxavs dasaqmebu-

lis Seviwroebas, izolirebas da romelic damsaqmeblis mier 2087-e muxliT gaTval-

iswinebuli valdebulebis darRvevis Sedegad sruldeba, farTo gagebiT, dasaqme-

bulis profesiuli Tu personaluri sferosaTvis zianis miyenebiT (rogoricaa 
individis seqsualurobis gamoxatuleba, moraluroba, fsiqika da fizikuri maxasi-
aTeblebi); Tu „mobingi“ ganxorcielda sxva dasaqmebulis mier, romelic Tanamdebo-

brivad ufro maRlaa vidre dasaqmebuli da damsaqmebeli, romelic SeboWilia 2049-e 
muxliT gaTvaliswinebuli valdebulebebiT, ar moqmedebs am zianis aRsakveTad, igi 
aseve pasuxismgebeli xdeba damdgar Sedegze.
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radgan swored misi pasuxismgeblobaa Sromis marTva, organizacia da 

zedamxedveloba.92 fizikuri da pirovnulobis, moraluri saxis dacvis 

gadmosaxedidan zemoxsenebuli normis prevenciuli funqcia da spe-

cialuri sakanonmdeblo mowesrigeba asaxulia kriteriumSi „obieqtu-

ri dacva“. am principis Tanaxmad, romelic farTod gavrcelebulia da 

aZlierebs ubeduri SemTxvevis prevencias da ganixileba, rogorc „sax-

elmZRvanelo safuZveli“ (guiding rationale)93; damsaqmebeli valdebulia, 

moamaragos dasaqmebuli saTanado usafrTxoebis uzrunvelmyofi aR-

WurvilobiT, rac daicavs dasaqmebuls ubeduri SemTxvevebisagan,  yur-

adRebis modunebisas, daudevrobis, arakeTilgonierebisa Tu misi nebis 

sawinaaRmdego qmedebisas.

samuSao pirobebis dacvis valdebuleba kavSirSia dasaqmebulis si-

cocxlisa da janmrTelobis ZiriTad da konstituciur uflebasTan 

da, Sesabamisad, upiratesi Zala aqvs individualuri Tu koleqtiuri 

xelSekrulebebis pirobebTan, romlebic, rogorc wesi, awesrigebs sa-

muSao Sesrulebas da damsaqmeblis organizaciul saWroebebs; Sedegad, 

dadasturebeli cnoba dasaqmebulis janmrTelobisaTvis SeuTavsebeli 

movaleobebis dakisrebis SeuZleblobis Sesaxeb, gamoiwvevs erT pozici-

aze xelSekrulebis Sewyvetas da samuSaos Secvlas94, Tumca maSin, rode-

sac sawarmos ar gaaCnia misi janmrTelobisaTvis Sesaferi samuSao95, 

SesaZlebelia xelSekrulebis Sewyveta da gaTavisuflebis mizezi iqneba 

sruliad kanonieri.96

92 ix. G. Proia, Alcune considerazioni sul cosiddetto mobbing, in Arg. Dir. Lav., (2005), at 833 ff..
93 A. Culotta, M. Di Lecce, Attività e strumenti di prevenzione, in Prevenzione e repressione nella 
sicurezza e igiene del lavoro, in Collection of C.S.M., (Rome,1988), at 22, 29.
94 ix. Trib. Milano, 23 February 2008, in Dir. Prat. Lav., (2008), at 1425, gadawyvetilebis 
Tanaxmad, ukanonod ara, magram, 2087-e muxlis safuZvelze saeWvod aris miCneuli 
damsaqmeblis qmedeba, romelic wyvets xelSekrulebas im pirTan, romlis janmr-

Teloba ar Seesabameba dakavebul Tanamdebobas; damsaqmebeli ar aris valdebuli, 
Secvalos Sromis organizacia imgvarad, rom esa Tu is samuSao gaxados dasaqme-

bulis janmrTelobisTvis Sesaferisi, sadac mcireodeni davalebebi iqneba. dam-

atebiT, dakonkretebulia aseve, rom drois diapazoni gaTavisuflebasa da axal 
poziciaze daniSvnas Soris, gamarTlebulia riskebis drouli aRkveTis saWiroe-

biT.
95 ix, Cass. civ., 13 December 2000, n. 15688, in Mass. Giur. Lav., (2001), gv 328, a. rondos 

anotaciiT; es gadawyvetileba ukavSirdeba damsaqmeblis 2087-e muxliT dadgenil 
valdebulebas da, ufro konkretulad ki, moicavs SemTxvevas, rodesac damsaqmebeli 
informirebulia dasaqmebulis avadobis da im faqtis Sesaxeb, rom diagnozis Sesabam-
isad, dasaqmebulis mier konkretul poziciaze nakisri valdebulebebis Sesruleba 
avadobas ufro gaarTulebs. aseT SemTxvevaSi, damsaqmebeli uflebamosilia, gaaTa-

visuflos dasaqmebuli; mTavaria, man miuTiTos faqtobrivi garemoebebi, romelic 
naTelyofs, rom samsaxurebrivi movaleobebis Sesruleba daazianebs dasaqmebulis 
janmrTelobas (garemoeba dadasturebul unda iqnes).
96 ix. Cass. civ., 5 May 2005, n. 9353, in Arg. Dir. Lav., (2006), 2, at 625, 1. saCarelis anota-
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2. me-2, me-4 nawilebi

2.1. subieqturi prevencia

usafrTxo garemoTi uzrunvelyofis valdebuleba gaTvaliswinebulia 

isk-is 2087-e muxliT, rac sruldeba kanoniT gaTvaliswinebuli preven-

ciuli zomebisa da saTanado aRWurvilobisa Tu usafrTxoebis siste-

mebis meSveobiT; aq gaTvaliswinebulia aseve informirebis, swavlebisa 

da wvrTnis (treningis Catarebis) valdebuleba97, kerZod ki e.w. „subieq-

turi prevencia“.

Tumca damsaqmeblis zogierTi „embrionuli“98 valdebuleba mocemu-

lia ubeduri SemTxvevis prevenciis Sesaxeb regulaciaSi, kerZod, respub-

likis prezidentis №547/1955 gankargulebis me-4 muxlSi da №303/1956 
gankargulebis me-4 muxlSi; 89/391/EEC direqtiva iyo pirveli, romelSic 

subieqtur prevencias mieniWa didi mniSvneloba; xazi gaesva dacviTi 

sistemis saWroebas, romelic praqtikaSi xels uwyobs riskebTan da maT 

prevenciasTan dakavSirebuli cnobadobis amaRlebas; realurad, evro-

kanonmdeblobis gaTvaliswinebiT, warmatebuli dacvis uzrunvelyofis 

mizniT, dasaqmebulebi da maTi warmomadgenlebi unda iyvnen informire-

bulni janmrTelobisa da Sromis usafrTxoebis riskebis da maT winaaR-

mdeg misaRebi zomebis Sesaxeb: mxolod am gziT Seuwyoben isini saWiro 

dacviTi zomebis miRebas xels.99

amgvarad, direqtiva auqmebs Sida regulaciebs obieqturi dacvis 

yvela formis Sesaxeb da wesebis, debulebebisa da gamafrTxilebeli 

zomebis miRebiT, romelic uzrunvelyofs dasaqmebulebis janmrTelo-

basa Tu Sromis usafrTxoebas, miuxedavad am ukanasknelis monawileobi-

sa Tu survilisa100, direqtiva sawarmos centrSi ayenebs ganaTlebul da 

gawvrTnil dasaqmebuls da ara danadgarebs; dasaqmebuls aseve aniWebs 

aqtiur rols usafrTxoebis sistemaSi.101

Tumca subieqturi prevencia gamoxatulebas poulobs dasaqmebulebis 

ganaTlebisa da wvrTnis valdebulebaSi, rac mocemulia direqtivis me-

ciiT.
97 Cass. pen., 26 October 2004, n. 1238, in Giur. It., (2005), 1489, f. morones anotaciiT.
98 F. Carinci, Habemus il Testo Unico per la sicurezza e la salute dei lavoratori: il d.lgs. 9 aprile 2008, 
n. 81, in Arg. Dir. lav., (2008), at 4-5, at 990.
99 G. Roseo, Il ruolo strategico dell’informazione e della formazione all’interno della nuova fi  losofi  a 
comunitaria, in Fogli d’informazione ISPESL, (1996), 1, at 23.
100 F. Focareta, La sicurezza sul lavoro dopo il decreto legislativo n. 626 del 1994, in Dir. Rel. Ind., 
(1995), 1, at 5; ix. aseve, M. T. Spadofora, Prime considerazioni sull’attuazione delle direttive comu-
nitarie in tema di sicurezza e salute dei lavoratori, in Dir. Lav., (1995), I, at 83-85.
101 M. Lepore, La rivoluzione copernicana della sicurezza nel lavoro, in Lav. Inf., (1994), 22, at 6.
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10 da me-12 muxlebSi da romelic direqtivis italiis Sida kanonmde-

blobaSi gadmotanis Semdeg, Tavdapirvelad, daregulirda №626/1994102 

gankargulebi me-3, 21-e, da 22-e muxlebiT, xolo dResdReobiT wesrig-

deba №81/2008 gankargulebis me-15, 36-e da 37-e muxlebiT.103

subieqturi prevenciis mniSvneloba dadgenilia №81/2008 gankar-

gulebis 15(o), (p) da (J) muxlSi, romlis Tanaxmadac, dasaqmebulebis, di-

reqtorebis, xelmZRvanelebis, dasaqmebulTa warmomadgenlebisaTvis ga-

naTlebis micema da maTi wvrTna iseve, rogorc Sesabamisi instruqciebis 

micema, Sedis dacvis zogadi zomebis moqmedebis sferoSi. (15(r) muxli).

2.1.1. informacia

Testo Unico sulla Sicurezza-s (Sromis usafrTxoebaze italiis konsolidi-

rebuli kanonmdebloba) me-2(bb) muxli iniformacias ganixilavs, ro-

gorc qmedebebis erTobliobas, romelic uzrunvelyofs samuSaosTan 

dakavSirebuli riskebis identificirebis, Semcirebisa da marTvisaTvis 

saWiro codniT aRWurvas, romlis Tanaxmadac, 36-e muxlze dayrdno-

biT104, damsaqmebeli valdebulia, yvela misi dasaqmebulis informireba 

moaxdinos saTanado, adekvaturi105 da advilad gasagebi gziT (migrant-

102 №626/1994 gankargulebiT gaTvaliswinebul wvrTnisa da informirebis valdeb-

ulebasTan dakavSirebiT, ix. M. Lai, Informazione e formazione dei lavoratori, in Dir. Prat. Lav., 
(1995), at 30; A. Brignone, Informazione e formazione dei lavoratori nel D. Lgs. n. 626/1994, in Dir. 
Prat. Lav., (1995), at 8; R. Cosio, Sicurezza nel lavoro: i diritti di informazione, in Dir. Prat. Lav., 
(1995), at 5; R. Del Punta, Diritti e obblighi del lavoratore: informazione e formazione, in L. Montus-
chi (ed.), Ambiente, salute e sicurezza, (Turin, 1997); O. Di Monte, L’informazione e la formazione 
dei lavoratori, in M. Ricci (ed.), La sicurezza sul lavoro, (Bari, 1999); ix. aseve, F. Bacchini, Gli ob-
blighi di informazione e formazione nel Sistema della sicurezza sul lavoro, in Ig. Sic. Lav., I Corsi, 11, 
(2004); P. De Vita, Il nuovo quadro normativo sulla formazione in tema di sicurezza, in Boll. Adapt, 
(2007), at 17.
103 №81/2008 gankargulebiT gaTvaliswinebul wvrTnisa da informirebis valdeb-

ulebasTan dakavSirebiT, ix. R. Del Punta, Formazione, informazione e addestramento, in L. 
Montuschi (ed.), La nuova sicurezza sul lavoro, vol. I, (Bologna, 2011); L. Carollo, L’informazione 
e la formazione dei lavoratori, in M. Tiraboschi (ed.), Il Testo Unico della salute e della sicurezza nei 
luoghi di lavoro. Commentario al decreto legislativo 9 aprile 2008, n. 81, (Milan, 2008); I. Fidalis, 
Informazione, formazione e addestramento, in G. Santoro Passarelli (ed.), La nuova sicurezza in 
azienda. Commentario al Titolo I del D.Lgs. n. 81/2008, (Milan, 2008); T. Giornale, Informazione 
e formazione dei lavoratori e dei loro rappresentanti, in L. Zoppoli, P. Pascucci, V. Natullo (ed.), Le 
nuove regole per la salute e la sicurezza dei lavoratori, (Milan, 2008); A. D’Amore, Formazione, in-
formazione e addestramento, in F. Bacchini (ed.), Speciale Testo Unico sicurezza del lavoro, in Ig.Sic. 
Lav., (2008), at 5.
104 №81/2008 brZanebis 36-e muxlTan dakavSirebiT ix. S. Palladini, L’informazione ai lavora-
tori (art. 36, D.Lgs. 9.4.2008, n. 81), in F. Carinci, E. Gragnoli (eds.), Codice Commentato della 
Sicurezza sul lavoro, (Milan, 2010).
105 ix. Cass. pen., 10 December 2003 n. 4870, in Ambiente e Sicur., (2005), 5, 55, sadac dad-
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ebis SemTxvevaSi, damsaqmebelma unda Seafasos maTi enis codnis done, 

Tu ramdenad kargad gaigebs miwodebul informacias) Semdegi garemoe-

bebis gaTvaliswinebiT:

_ sawarmos zogad saqmianobasTan dakavSirebuli riskebi;

_ pirveladi daxmarebis aRmoCenis, xanZrisa da evakuaciis dros 

saWiro moqmedebebi;

_ im dasaqmebulebis vinaoba, romlebic pasuxismgebelni arian pirvel 

daxmarebasa da xanZarsawinaaRmdego qmedebebze;

_ janmrTelobis dacvisa da Sromis usafrTxoebaze pasuxismgebeli 

pirisa da eqimis Sesaxeb informacia (Tu kanoniT daniSnulia janmrT-

elobis dacvasTan dakavSirebiT momsaxurebis gasawevad);

_ usafrTxoebis wesebi;

_ sawarmos mier miRebuli usafrTxoebis zomebi;

_ konkretul saqmianobasTan dakavSirebuli specifikuri riskebi;

_ saxifaTo preparatebis gamoyenebasTan dakavSirebuli riskebi;

_ riskebis Sesamcireblad gamoyenebuli prevenciuli zomebi106.

informirebis „zogadi“ da „specifikuri“107 valdebulebis farTo 

ganmarteba moicavs riskebis prevenciasac, romelic SemuSavebul iqna 

dasaqmebulebis daudevari da upasuxismgeblo qmedebebis prevenciisaT-

vis ara mxolod saqmianobasTan, aramed zogadad samuSao garemosTan da-

kavSirebiTac: radgan dasaqmebulma icis mis saqmianobasTan dakavSire-

buli sawarmoo cikli, man unda gaakeTos arCevani im variantze, romelic 

arc mas da arc garSemomyofebs ar daazianebs.108

genilia, rom damsaqmebeli valdebulia, ara mxolod moaxdinos dasaqmebulebis in-
formireba sawarmoo SemTxvevis Tavidan asacileblad miRebuli zomebis Sesaxeb, 
aramed aseve unda gadaamowmos detalurad, rom es wesebi SesabamisobaSia dasaqmeb-

ulebis yoveldRiur saqmianobasTan; aseve, damsaqmebelma unda gaiTvaliswinos zog-

adi riskebi da ar unda gamoiyenos argumentad is, rom isini imdenad cxadia, rom maTi 
SemCneva dasaqmebulsac SeeZlo; amasTan dakavSirebiT, ix. aseve Cass. pen., 3 June 1995, n. 
6486, in Mass. Giur. Lav., 1996, 119; Cass. pen., 16 May 2006, n. 20272, romlis Tanaxmadac, mx-
olod saTanado aRWurvilobis qona sakmarisi araa, Tu dasaqmebuli araa saTanadod 
gawvrTnili maT saTanado gamoyenebaze.
106 aseve [sawarmos] garedan moyvanili xelosnebi unda iqnen informirebulni: sawar-

mos zogad saqmianobasTan dakavSirebuli riskebis Sesaxeb; individualur saqmiano-

basTan dakavSirebuli riskebis Sesaxeb; saxifaTo preparatebis gamoyenebasTan daka-

vSirebuli riskebis Sesaxeb; riskebis winaaRmdeg miRebuli prevenciuli da damcavi 
RonisZiebebis prevenciis Sesaxeb.
107 „zogad“ (generic) da „specifikur“ (specifi c) informacias Soris sxvaoba mocemu-

lia 36-e muxlis SinaarsSi (Tumca am sakiTxze debatebi SesaZloa, gavrceldes in-
formirebis specialur valdebulebaze, rasac moicavs №81/2008 brZanebis e.w. titoli 
tecnici (teqnikuri dasaxeleba)). S. Palladini, 104-e sq., me-2 punqti.
108 T. Giornale, 103 sq., 368; №626/1994 brZanebis 21-e muxlSi dadgenili informirebis 
valdebulebis Sesaxeb, romelic axali regulaciis Semdgom ukve aRar moqmedebs, 
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2.1.2. profesiuli ganaTleba

subieqturi prevenciis zomebis kulminacias warmoadgens profesiuli 

ganaTleba; misi definicia, rac gaTvaliswinebulia №81/2008 gankargule-

ba, 2(aa) muxliT, xazs usvams wvrTnis saganmanaTleblo xasiaTs, romelic 

koncentrirebulia teqnikur da kulturul Sinaarsze. igi xorcieldeba 

Testo Unico sulla Sicurezza-Ti dadgenil farglebSi da nawilobriv waaga-

vs №626/1994 gankargulebas, romelic aqtiur rols akisrebs dasaqme-

bulebsac iseve, rogorc sxva pirebs, rom aqtiurad CaerTon TavianTi 

janmrTelobisa da Sromis dacvis procesSi.109

profesiuli ganaTleba realurad aris saganmanaTeblo procesi, 

romlis drosac saWiro codna da procedurebi gadaecema dasaqmebulebs, 

aseve sxva pirebs, romlebic warmoadgenen sawarmos profesiuli janmrT-

elobis dacvisa da Sromis usafrTxoebis menejmentis personals, samuS-

ao saqmianobis usafrTxod ganxorcielebis, riskebis identificirebis, 

Semcirebisa da marTvis mizniT. Sesabamisad, №81/2008 gankargulebis 

37-e muxlis Sesabamisad, damsaqmebeli valdebulia, uzrunvelyos yve-

la dasaqmebulis mier sakmarisi da adekvaturi profesiuli ganaTlebis 

miReba janmrTelobisa da Sromis dacvis sakiTxebze, misi enobrivi kompe-

tenciebis gaTvaliswinebiT, rasac gavlena aqvs Semdeg sakiTxebze:

• riskis, zianis, prevenciis, dacvis cnebaze, sawarmos prevenciuli 

sistemis organizaciaze, sawarmos subieqtebis uflebebsa da movaleobe-

bze, makontrolebel organoebze;

• davalebebTan dakavSirebul riskebze, masTan dakavSirebul zianze 

da, Sedegad, Sesabamisi seqtorisa Tu industriis prevenciisa da dacvis 

zomebze.

profesiuli ganaTleba, xolo kanoniT gaTvaliswinebuli, special-

uri profesiuli ganaTleba unda ganxorcildes Semdeg SemTxvevebSi:

• SromiTi urTierTobebis dawyebisas an samuSaos Sesrulebis dawye-

bamde droebiTi samuSaoebis SemTxvevaSi;

ix. Cass. pen., 26 October 2004, n. 1238, cit., sadac dadginda, rom damsaqmeblis valde-

buleba, moaxdinos dasaqmebulebis informireba, moicavs mxolod im riskebs, ro-

melic dasaqmebulze moqmedebs specifikuri saqmianobis ganxorcielebis dros 
(aseve im qmedebebTan dakavSirebuli riskebis Sesaxeb, romelic pirdapir mas ar aqvs 
davalebuli, Tumca garkveuli davalebebi masTan kavSirSia). amdenad, is saqmianoba, 
romelsac dasaqmebuli ar axorcielebs, zemoxsenebuli valdebulebis moqmedebis 
sferodan gamoiricxeba. ganaTlebisa da datreningebis valdebulebasTan dakavSire-

biT sasamarTlos gadawyvetilebebSi mocemul bolo drois tendenciebze ix. R. Gua-
riniello, Formazione teorica e formazione pratica dei lavoratori, in Ig.Sic. Lav, (2009), at 1, 39.
109 ix. A. D’Amore, 103-e sq., 273; aseve ix. P. De Vita, Il nuovo quadro normativo sulla formazione 
in tema di sicurezza, in Boll. Adapt, (2007), at 17.
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• poziciis Secvlis an movaleobebis Secvlis SemTxvevaSi;

• axali teqnologiis an aRWurvilobis danergvis SemTxvevaSi, axali 

saxifaTo nivTierebebisa da preparatebis Semotanis SemTxvevaSi.

dasaqmebulebi da maTi warmomadgenlebi periodulad unda gad-

amzaddnen riskebis ganviTarebisa da axali davalebebis paralelurad.

garda amisa, №81/2008 gankargulebis 37-e muxlis me-12 paragrafis 

Tanaxmad, dasaqmebulebi da maTi warmomadgenlebi unda gadamzaddnen 

erTobliv komitetebTan TanamSromlobiT, aseTis arsebobis SemTxveva-

Si, samuSao saaTebis ganmavlobaSi im teritoriaze an kvartalSi, sadac 

kompaniaa ganTavsebuli da swavlebis safasuri dasaqmebulebs ar unda 

daekisroT; es imas niSnavs, rom damsaqmeblis valdebulebis Sesasrule-

belia, samuSao saqmianobis Sewyvta, magram ar unda SeCerdes, radgan 

swavlebis es periodi samuSao periodia, №66/2003 gankargulebis 1-li 

muxlis Sesabamisad. aqedan gamomdinareobs is, rom Tu saganmanaTleblo 

kursebi moewyo arasamuSao periodSi, es iTvleba zeganakveTur samuSaod 

da unda anazRaurdes.110

socialur partniorebTan konsultaciis Semdeg, saxelmwifos, re-

gionebisa da trentosa da bolzanos avtonomiuri provinciebis mud-

mivma konferenciam 2011 wlis 21 dekembrisa da 2012 wlis 25 ivlisis 

xelSekrulebebSi gansazRvra dasaqmebulebis profesiuli ganaTlebisa 

da wvrTnis xangrZlivoba da minimaluri Sinaarsi.111

damatebiT, arsebobs sxva specialuri valdebulebebi janmrTelobis 

dacvisa da Sromis usafrTxoebis sakiTxebze swavlebis Sesaxeb, kerZod: 

damsaqmeblebma unda Seiswavlon profesiuli janmrTelobis dacvisa da 

Sromis usafrTxoebis menejmentis sistema (34-e muxlis me-2 punqti)112; 

unda gansazRvron pirebi, romelsac evalebaT xanZris prevencia, kon-

troli da samuSao adgilidan evakuacia, pirveladi daxmareba da, zoga-

dad, saswrafo daxmarebis menejmenti (37-e muxlis me-9 punqti); dasaqme-

bulTa warmomadgenlebma _ Sromis usafrTxoeba (37-e muxlis me-10 da 

me-11 punqtebi)113; menejerma da operatorma _ janmrTelobis dacvisa da 

110 L. Carollo, Informazione e formazione dei lavoratori (Titolo I, Capo III, art. 37), in M. Tirabos-
chi (ed.), 103-e sq., 493. vinaidan profesiuli treningi savaldebuloa, dasaqmebulebs 
ar SeuZliaT, uari ganacxadon monawileobaze, Tundac organizebis samuSao saaTebis 
gareT SemTxvevisa, ix. D. Cagetti, sub art. 37, in M. Grandi, G. Pera (ed.), Commentario breve alle 
leggi sul lavoro, 4th ed. (Padua, 2009), at 2830.
111 mocemul sakiTxze, ix. F. Bacchini, Formazione dei lavoratori: accordo stato regioni, in Dir. 
Prat. Lav. (2012), 9
112 profesiuli ganaTlebis Sinaarsi da procedurebi mowesrigebulia saxelmwifos, 
regionebsa da avtonomiur provinciebs Soris 2011 wlis 21 dekembers dadebul Se-
TanxmebaSi.
113 dasaqmebulTa warmomadgenlebis profesiul ganaTlebasa da treningze ix. F. Bac-
chini, Prior to the Testo Unico, Rappresentanti dei lavoratori per la sicurezza: la formazione, in Ig. 
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Sromis usafrTxoebis menejmentis sistema (32-e muxlis me-2 punqti)114.

2.1.2.1. direqtorebisa da xelmZRvanelebis profesiuli ganaTleba

№106/2009 gankargulebis 37-e muxlis me-7 punqtiT ganxorcielebuli 

cvlilebebis Semdeg №81/2008 gankarguleba adgens rogorc xelmZR-

vanelebis, ise direqtorebis swavlebis valdebulebas _ es valdebuleba 

ar iyo gaTvaliswinebuli Testo Unico-Si. Sedegad, damsaqmebelma saTanado 

swavlebiT unda uzrunvelyos xelmZRvanelebi, menejerebi da direq-

torebi, aseve unda moawyos perioduli gadamzadebis kursebi samsaxure-

briv davalebebTan dakavSirebiT.

kanonmdebeli adgens im sakiTxebs, romelzec unda Catardes swavle-

ba: sakiTxebis aRweriloba da Sesabamisi movaleobebi; risk faqtorebis 

gansazRvreba da identifikacia, riskebis Sefaseba, teqnikuri, orga-

nizaciuli da proceduruli prevenciuli zomebis identifikacia.

damsaqmebelma xelmZRvanelebis, dasaqmebulebisa da direqtorebis 

profesiuli ganaTlebis trening kursebi unda warudginos SromiTi us-

afrTxoebis samsaxuris warmomadgenlebs perioduli Sexvedrebis dros, 

romelic ewyoba 35-e muxlis safuZvelze.

Tumca xelmZRvanelebisa da direqtorebis ganaxlebuli swavlebis 

xangrZlivoba iseve, rogorc procedurebi, ex lege, damsaqmeblis diskre-

ciazea, Sesabamisad, ar aris SeboWili saxelmwifosa da regionebis mud-

mivi konferenciis pirobebiT, Tumca am ukanasknelma arasavaldebulo 

saxiT moawesriga saganmanaTleblo iniciativis tipi zemoaRniSnul or 

xelSekrulebaSi.

konferencia azustebs, miuxedavad imisa, rom 2011 wlis 21 dekembris 

SeTanxmebis pirobebi direqtorebTan da xelmZRvanelebTan mimarTebiT 

diskreciuli xasiaTisaa, zustdeba №81/2008 brZanebis 37-e muxlis me-7 
punqtis gamoyenebis pirobebi. amdenad, miuxedavad imisa, rom damsaqme-

beli uflebamosilia, moawyos profesiuli kursi sxvadasxva procedu-

riTa da SinaarsiT, igi, amavdroulad, valdebulia, daadasturos, rom 

man xelmZRvanelebi da direqtorebi uzrunvelyo saTanado da specifi-

kuri profesiuli ganaTlebiT.

konsolidirebuli varianti, romelic iTvaliswinebs me-7 punqtis 

pirvandeli versiis axal versiasTan SeerTebas, xelmZRvanelebisa da di-

reqtorebis profesiuli ganaTleba mxolod kompaniis farglebSi ar unda 

Catardes, aramed, 51-e muxlis Sesabamisad, gaerTianebuli komitetebis 

Sic. Lav., (2003), 5.
114 Sinaarsi da procedurebi mowesrigebulia saxelmwifos, regionebsa da avtono-

miur provinciebs Soris 2006 wlis 26 ianvars dadebul SeTanxmebaSi.
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adgilas, skolebSi an profesiuli kavSirebisa Tu damsaqmebelTa gaer-

Tianebis adgilas.

2.1.2.2. specifikuri da specialuri profesiuli ganaTleba

2013 wlis 21 dekembers saxelmwifosa da regionebis mier mudmiv konfer-

enciaze gansazRvrul regulaciaSi aRniSnulia, rom amave xelSekrule-

baSi arsebuli profesiuli ganaTleba konkretul davalebebsa da aR-

WurvilobasTan dakavSirebiT gansxvavdeba №81/08 gankargulebis pirvel 

Tavsa Tu sxva normebiT gaTvaliswinebulisagan115; amdenad, Tu dasaqmeb-

uli axorcielebs saqmianobas an iyenebs aRWurvilobas, romelic, №81/08 
gankargulebis Sesabamisad, moiTxovs damatebiT, specifiur da ad hoc 
profesiul kursebs, es kursebi unda Catardes im ganaTlebis parale-

lurad, rac gaTvaliswinebulia konferenciis xelSekrulebiT iseve, ro-

gorc №81/08 gankargulebis 37-e muxlis me-5 punqtiT.

amdenad, mocemulia wesi, romelic gamomdinareobs zemoxsenebuli 

normebidan: profesiuli ganaTlebis tipi im piris SemTxvevaSi, romelic 

asrulebs valdebulebas, mowesrigebulia 37-e muxliTa da 2011 wlis 21 
dekembris xelSekrulebebiT (zogad da specifiur nawilebs Soris gan-

sxvavebis gamovlena); Tumca, garda amisa, arsebobs aseve specialuri 

regulacia, romelic mocemulia am normebSi (Testo Unico an sxva dakav-

Sirebuli normebi), romlebic adgens damatebiT profesiul ganaTlebas 

gansakuTrebul riskebTan mimarTebiT, radgan axdens profesiuli sa-

ganmanaTleblo wvrTnis kursebis detalur identificirebas, romelsac 

eqneba mravali sagani da mimarTuli iqneba winaswar gansazRvruli da 

konkretuli dacvis saWiroebebiT da romelic, Tavis mxriv, moiTxovs 

specialur kursebs.

amdenad, detaluri profesiuli saganmanaTleblo treningis saWiroe-

ba, romelic miznad isaxavs dasaqmebulTa dacvis116 winaswar gansazRvru-

115 vinaidan amgvarma mtkicebam interpretaciisa da gamoyenebis problemebi gamoi-

wvia, 2012 wlis 25 ivlisis gadawyvetilebaSi aris mcdeloba, rom naTelyos misi mniS-
vneloba imis mtkicebiT, rom 2011 wlis 21 dekembris xelSekrulebiT gaTvaliswineb-

uli profesiuli ganaTleba aris damsaqmeblis mier Sesasrulebeli valdebuleba, 
uzrunvelyos dasaqmebuli Sesabamisi ganaTlebiTa da treningiT, Tu damsaqmebels 
№81/2008 gankargulebis 37-e muxlis safuZvelze ki ara, aramed specialuri normebis 
Sesabamisad, rac mocemulia №81/2008 brZanebis pirvel TavSi an sxva specialur 
normebSi, ar ekisreba kursebis organizebis movaleoba; xolo damatebiT profesiul 
ganaTlebasTan erTad, rac kavSirSia Sesasrulebel davalebebTan, es xelSekruleba 
axdens profesiuli saganmanaTleblo treningis mimarTulebebis identificire-

bas, rac, Tavis mxriv, miznad isaxavs dacvis saWiroebebis dakmayofilebas, rac, Ta-

visTavad, moiTxovs ad hoc kursebs.
116 profesiuli ganaTlebisa da treningis mowyobis sakiTxebze ix. Cass. civ., 31 January 
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li da konkretuli miznebis Sesrulebas da romlis maxasiaTeblebi, Si-

naarsi, xangrZlivoba da procedurebi dadgenilia kanoniT, ganasxvavebs 

1-li kariT gaTvaliswinebul gansakuTrebul profesiul ganaTlebas 

(mocemulia aseve xelSekrulebebSi) specialuri profesiuli ganaTlebi-

sagan, romelic ar aris gaTvaliswinebuli amave debulebebiT.

magaliTad, 2012 wlis 25 ivlisis axali xelSekrulebis Tanaxmad, 

aRWurvilobis Sesaxeb profesiuli ganaTleba, rac gaTvaliswinebulia 

№81/228 gankargulebis 73-e muxliT (romlis detaluri mowesrigeba 

mocemulia saxelmwifosa da regionebs Soris 2012 wlis 22 Tebervlis 

xelSekrulebaSi), aseve profesiuli ganaTleba, romelic orinetire-

bulia saSen xe-tyeze (163-e prima muxlis, me-6  muxli, №81/2008 gan-
karguleba) an azbestTan dakavSirebul sakiTxebze (258-e prima muxli, 

№81/2008 gankarguleba) an damatebiT, avtoris SemoTavazebis mixedviT, 

respublikis prezidentis №177/2011 brZanebiT gaTvaliswinebuli pro-

fesiuli treningi, aris specialuri profesiuli ganaTlebis magaliTebi 

da profesiuli ganaTlebis damatebiTi tipebi.

dasaxelebuli xelSekrulebis mixedviT, piriqiT xdeba, magaliTad, 

profesiuli ganaTlebis iseTi formebis SemTxvevaSi, rogoricaa: pro-

fesiuli ganaTlebis trening kursebi, romelic exeba tvirTis xeliT 

gadazidvasa Tu vizualizaciis ekranebs, isini miCneulia gansakuTrebu-

lad da ara specialur kursad da regulirdeba 2011 wlis 21 dekembris 

xelSekrulebebiT.

ufro metic, kanoni №98/2013 adgens, rom profesiuli ganaTlebisa 

da xelaxali kursebis kreditebi, romelic gaTvaliswinebulia direq-

torebis, xelmZRvanelebis, dasaqmebulebisa da maTi warmomadgenlebi-

saTvis, romelTa Sinaarsi mTlianad an nawilobriv emTxveva erTmaneTs, 

iqneba aRiarebuli xangrZlivobisa da Sinaarsis gaTvaliswinebiT, rac, 

Tavis mxriv, Catardeba nel più sta il meno principis safuZvelze (msgavsi 

gamoTqmisa „he who can do the most can do (also) the least“ _ „metis SemZles Seu-

Zlia naklebic“).

gankargulebis 37-e muxlis me-14 punqtis Tanaxmad, profesiuli ga-

naTlebidan miRebuli kompetenciebi unda aRiricxos TiToeuli piris 

saswavlo broSuraSi; Tumca usafrTxoebis sakiTxebze profesiuli swav-

lebis Sesaxeb Canaweris gakeTebis valdebuleba damokidebulia imaze 

saswavlo broSura aris Tu ara xelmisawvdomi arsebuli regulaciebis 

Sesabamisad. saswavlo broSuris Sinaarsi miRebul iqneba mxedveloba-

Si, erTi mxriv, damsaqmeblis mier, raTa gansazRvros profesiuli gana-

2012, n. 1401, in Prat. Lav., 2012, 10, 427, a. proieti sempronis anotaciiT, romlis Tanax-

madac im dasaqmebulis gaTavisufleba, romelic uars ambobs poziciis Secvlaze Se-
sabamisi swavlebebis gavlis gareSe, iqneba ukanono. 
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Tlebis trening kursebi da, meore mxriv, zedamxedveli mmarTvelis mier 

imis kontrolis mizniT, namdvilad Sesrulda Tu ara kanonmdeblobiT 

gaTvaliswinebuli valdebuleba.117

2.1.2.3. sasamarTlos gadawyvetilebebiT gansazRvruli profesiuli 

ganaTlebis micemis valdebuleba

imisaTvis, rom uzrunvelyon wvrTnis valdebulebis realuri Sesruleba, 

sasamarTlo gadawyvetilebebi iZleva sxvadasxva interpretacias, rom-

lebic miznad isaxavs am valdebulebis ZiriTadi maxasiaTeblebis gamo-

yofas. magaliTad, dadgenilia, rom ar aris sakmarisi trening kursebis 

gavlaze sertifikatis miReba an daswrebis baraTze xelmowera, romelic 

wvrTnaSi monawileobaze miuTiTebs118, vinaidan damsaqmebeli valdebulia, 

Seamowmos dasaqmebulebma namdvilad miiRes Tu ara saTanado codna119 

da faqtobrivad iyeneben Tu ara prevenciul zomebs, romelic gavlili 

kursebis ganmavlobaSi samuSaos Sesrulebis dros gamosayeneblad iqna 

SeZenili120. amdenad, gansazRvrulia, rom miuxedavad damsaqmebelis val-

debulebisa, uzrunvelyos dasaqmebuli treningebiT, igi araa gaTavisu-

flebuli valdebulebisagan gaakontrolos da zedamxedveloba gauwios 

procesebs, raTa dasaqmebulebi, gansakuTrebiT ki gamoucdelebi, daic-

vas ubeduri SemTxvevisagan: faqtobrivad, radgan damsaqmebeli valde-

bulia, izrunos Sromis usafrTxoebaze, man mudmivad da dauyovnebliv 

unda aiZulos dasaqmebulebi, daicvan usafrTxoebis wesebi da Tavidan 

aicilos daumorCileblobebis SemTxvevebi.121

Tumca profesiuli ganaTlebis efeqtianoba negatiurad fasdeba, 

Tu damsaqmebeli regularulad Semwynarebelia saSiSi samuSao praqti-

kis mimarT, rac ewinaaRmdegeba saswavlo programiT gaTvaliswinebul 

usafrTxoebis wesebs, rodesac wvrTnis process Tavad gauwia organi-

zeba.122

damsaqmebeli ar aris gaTavisuflebuli dasaqmebulebis swavlebis 

valdebulebisagan im SemTxvevaSic, Tu dasaqmebuls gaaCnia Rrma pro-

117 mocemul sakiTxze ix. M. Gallo, Libretto formativo del lavoratore: i profi li applicative e sanzi-
onatori del nuovo regime, in Guida Lav, (2008), at 24; ix. aseve F. Bacchini, Il libretto formativo del 
cittadino nel diritto del lavoro, in Dir. Prat. Lav., (2011), at 42.
118 ix. Cass. pen., 28 April 2005, n. 39358, in Ig. Sic. Lav., (2006), 2, 116.
119 ix. Cass. pen., 10 December 2003, n. 4870, in Ig. Sic. Lav., (2004), 5, 315.
120 ix. C. pen., 10 April 2006, n. 21450, in ISL, 2006, 8, 498; C. pen., Sez. IV, 12.4.2005, n. 20595, in 
Ig. Sic. Lav., (2005), 10, 586.
121 ix. Cass. pen., 8 October 2008, n. 39888, in Nuova Giur. Civ., (2009), 5, 1, 512, s. bertokos 
anotaciiT.
122 ix. Cass. pen., 26 June 2007, n. 41830, in Ig. Sic. Lav., (2008), 1, 60.
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fesiuli codna, romelic miRebuli aqvs sxva dasaqmebulebTan urT-

ierTobiT, Tundac ufro maRal poziciaze myofi pirebisagan; amitomac 

zogadi Tu konkretuli codna, romelic miRebuli aqvs pirs praqti-

kis gaziarebiT, ar anacvlebs profesiul ganaTlebasa da trenings, rac 

gaTvaliswinebulia kanoniT.123 piriqiT, sasamarTlo gadawyvetilebebis 

Tanaxmad, im SemTxvevaSi, Tu SesaZlebelia dasaqmebulis codnis Sefaseba 

wina profesiul gamocdilebaze dayrdnobiT da damsaqmebelTan arse-

buli SromiTi urTierToba amas mowmobs, damsaqmebeli SesaZloa, gaTavi-

sufldes profesiuli ganaTlebiT uzrunvelyofis valdebulebisagan124. 

dResdReobiT amgvar interpretacias uWers mxars sertificirebuli 

kursebis Sesaxeb regulaciebi, romelic mocemulia saxelmwifosa da 

regionebis mudmivi konferenciebis xelSekrulebebSi; Tumca nebismier 

SemTxvevaSi, yvela dasaqmebulma unda gaiaros kvalifikacis asamaRlebe-

li kursebi xuT weliwadSi erTxel. damsaqmeblis mier dasaqmebulis us-

afrTxoebis sakiTxebze swavlebis valdebuleba xels uwyos gamoucdel 

da axalgazrda dasaqmebulebsac, aimaRlon kvalifikacia, gansakuTrebiT 

ki staJirebis periodSi, xolo dazaralebuli dasaqmebulis mier ganxor-

cielebuli upasuxismgeblo qmedeba im sferoSi TanamSromlobis Sesaxeb, 

sadac moxda ubeduri SemTxveva, ar miiCneva arsebiTad.125

sasamarTlo gadawyvetilebebis Tanaxmad, Tu damsaqmebeli asrulebs 

nakisr valdebulebas swavlebisa da wrTvnis Sesaxeb, igi aRar iqneba pa-

suxismgebeli dasaqmebulTa arasaTanado qcevaze.126

2.1.2.4. profesiuli treningi

№81/2008 gankargulebis Sesabamisad, profesiuli treningi profesiuli 

ganaTlebisgan konceptualurad gansxvavdeba, amavdroulad, gankar-

guleba pirvels meoris damatebiTad ganixilavs; aqve gankargulebis me-2 
muxlis 1-li punqti profesiul trenings gansazRvravs, rogorc qmede-

bebis erTobliobas, romelic miznad isaxavs dasaqmebulTa swavlebas, 

rogor unda gamoiyenon aRWurviloba, manqanebi, danadgarebi, nivTiere-

bebi, mowyobilobebi, individualuri dacvis sistemebi da sxva samuSao 

procedurebi.

profesiuli treningi, romelic ukve naxsenebi iyo №626/1994 gank-

123 ix. Cass. pen., 12 February 2014, n. 21242, in CED Cassazione, 2014; Trib.
Arezzo, 3 January 2014; App. Trieste, 3 February 2010.
124 ix. Cass. pen., 26 March 2003, n. 49462, in Ig. Sic. Lav, 2004, 506; Cass. pen., 18.6.2002, n. 
28791, in Ig. Sic. Lav, (2002), 573; Cass. pen., 24 May 2000, n. 7435, in Riv. pen., (2000), 1161. v. 

putriganos anotaciiT.
125 ix. Cass. civ., 10 January 2013, n. 536, in Arg. Dir. Lav., (2013), 2, 424.
126 ix. Cass. pen., 12 October 2006, n. 41609, in Dir. Prat. Lav., (2007), 5, 373.
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argulebis sxvadasxva muxlSi, kerZod ki, 38-e muxlis 1.b punqtSi (aR-

Wurvilobis gamoyeneba) da 43-e muxlis 4.g punqtSi (individualuri 

dacvis sistemebi), rac mowesrigebulia №81/2008127 gankargulebiT, aris 

obieqturi prevenciis zoma, romelic exmareba usafrTxoebis sakiTxebze 

kompetenciebis gazrdas codnis operatiuli da praqtikul aspeqtebze 

xazgasmiT, profesiuli ganaTlebisagan gansxvavebiT (e.w. training on the 
job). faqtobrivad profesiuli treningi aswavlis dasaqmebulebs, ro-

gor gamoiyenon aRWurviloba, meqanizmi, xelsawyoebi, danadgarebi, rac 

moiTxovs specifikur codnas da unarebs da, amdenad, dasaxelebulia 

im aqtivobebs Soris, romelic emsaxureba nou haus sferoSi saswavlo 

miznebs. amitomac, profesiuli treningi ar unda iqnes miCneuli pro-

fesiuli ganaTlebisa da treningis valdebulebis Sesrulebad, radgan 

igi mxolod misi nawilia.128 swavleba mimdinareobs Teoriulad miRebuli 

codnis praqtikaSi danergvis gziT: operatiuli aqtivobebis ganmeoreba 

profesiuli treningis ZiriTadi nawili, amitom ara daugegmavad, ar-

amed, kanonis Tanaxmad, unda ganxorcieldes samuSao adgilze da indi-

vidualuri eqspertis mier (Sead. 37-e muxlis me-5 punqts)129.

2.1.2.5. subieqturi prevencia, rogorc dasaqmebulis usafrTxoebis 

uzrunvelyofis valdebulebis SezRudva

rogorc zemoaRniSnulidan Cans, mas Semdeg rac 89/391/EEC direqtiva 

iqna gadmotanili №626/1994 gankargulebaSi, italiur kanonmdeblobaSi 

yuradReba maxvildeba Sromis usafrTxoebis integrirebuli sistemis im-

plementaciis procesSi TiToeuli subieqtis aqtiur monawileobaze, rac 

SesaZlebelia damsaqmeblebis valdebulebebisa da informaciis miRe-

127 garda specifikuri normebisa, rac dadgenilia mocemul sakiTxze, gonivrulad 
miiCneva profesiuli treningiT uzrunvelyofis valdebulebis gavrceleba SemTx-

vevebze, rac kanoniT ar aris gaTvaliswinebuli. es treningi Tan unda axldes pro-

fesiul ganaTlebas. Sead. L. Fantini, A. Giuliani, Salute e sicurezza sul lavoro, in G. Amoroso, 
V. Di Cerbo, A. Maresca, Diritto del lavoro. La Costituzione, il Codice civile e le leggi speciali, I, 3rd 
ed., (Milan, 2009), at 2136.
128 A. Pagano, R. Pavanello, Formazione e informazione dei lavoratori e dei loro rappresentanti in F. 
Carinci (ed.), Commentario di Diritto del lavoro, VIII, (Turin, 2007), at 279.
129 16 April 2004, n. 41642, in Ig. Sic. Lav., (2005), 2, 108. gadawyvetilebis Tanaxmad, Sesabam-
is normaSi mocemuli rekomendacia iTvaliswinebs, rom eqspertis mier profesiuli 
treningis Catareba ar unda iqnes miCneuli, rogorc mentoroba, aramed aqtivoba, 
romelic miznad isaxavs swavlebasa da samuSao qcevis cvlilebas usafrTxoebisa da 
prevenciis gazrdis mizniT, vinaidan damsaqmebeli ar unda gaTavisufldes zrunvis 
valdebulebisagan mxolod im gziT, rom ufro gamocdil dasaqmebuls an xelmZR-

vanels daavalos dasaqmebulebis swavleba. ix. Cass. pen., 15 February 2006, n. 19183, in Ig. 
Sic. Lav, (2006), 8, 497.

f. baCini,  muxli 35



285

basTan, profesiul treningsa da ganaTlebasTan dakavSirebiT dasaqme-

bulebisa da maTi warmomadgenlebis Sesabamisi uflebebis winaswari 

gansazRvris gziT, raTa SesaZlebeli gaxdes Sesabamisi winadadebebis 

warmodgena130; es gulisxmobs, agreTve, dasaqmebulTa valdebulebebis 

mniSvnelovan gafarToebas.131 amgvarad, isini xdebian procesis aqtiuri 

monawileni, romelTac aseve aqvT zrunvis valdebuleba132. faqtobrivad 

es aris №81/2008 gankargulebis me-20 muxlis 1-li punqtis zusti in-

terpretacia, romlis Tanaxmad da №626/1994 gankargulebis me-5 mux-

lis mixedviT, TiToeuli dasaqmebuli valdebulia, izrunos rogorc 

sakuTar, ise im pirebis janmrTelobasa da Sromis usafrTxoebaze, rom-

lebTan erTadac mas uwevs muSaoba da romlebzedac misi qmedebebi an 

daudevroba gavlenas moaxdens, profesiuli treningebis, ganaTlebisa 

da damsaqmeblis miTiTebebis Sesabamisad.

miuxedavad imisa, rom es aris norma, romelic adgens princips, rac 

ar aris dakavSirebuli sisxlis samarTlis pasuxismgeblobasTan, me-20 
muxlis 1-li punqtiT, faqtobrivi teqnikuri da profesiuli SesaZle-

blobis safuZvelze, dasaqmebulebs SeuZliaT, sadavo gaxadon valdeb-

ulebebis sia, romelic dakavSirebulia imave muxlis me-2 punqtis b)-z) 

qvepunqtebiT gaTvaliswinebul sisxlis samarTlis pasuxismgeblobas-

Tan, aseve a) qvepunqtiT gaTvaliswinebul programul valdebulebas-

Tan, raTa xeli Seuwyos damsaqmebels, direqtorebsa da xelmZRvanelebs, 

Seasrulon Sromis dacvis kanoniT dakisrebuli valdebulebebi. Testo 
Unico-s Semqmneli kanonmdebeli, am TvalsazrisiT, kidev erTxel usvams 

xazs profesiuli ganaTlebiTa da treningiT uzrunvelyofis Sesaxeb 

damsaqmeblis valdebulebasa da dasaqmebulis valdebulebebs Soris 

mWidro kavSirs, vinaidan dasaqmebulis valdebuleba, zrunvis Sesaxeb 

damokidebulia damsaqmeblis mier valdebulebis saTanadod Sesruleba-

130 ix. E. Leaci L. Caputo, La nuova organizzazione per la sicurezza del lavoro nell’ambito delle 
normative comunitarie, in Mass. Giur. Lav., (1995), 130, 133; aseve ix. G. Mammone, Sicurezza `al 
lavoro~, in Ambiente & sviluppo, (1995), at 8.
131 ix. L. Galantino, Il contenuto dell’obbligo di sicurezza, in L. Galantino (ed.), La sicurezza del 
lavoro, 2nd ed. (Milan, 1996), at 18.
132 mocemul sakiTxze ix. M. Martinelli, L’individuazione e le responsabilità del lavoratore in 
materia di sicurezza sul lavoro, in WP Olympus, (2014), at 37; M. Corrias, Sicurezza e obblighi del 
lavoratore, (Turin, 2008); D. Venturi, Lavoratore: defi  nizione ed obblighi, in M. Tiraboschi (ed.), Il 
Testo Unico della salute e sicurezza nei luoghi di lavoro, (Milan, 2008); iqve, Lavoratore: defi  nizione 
ed obblighi, in M. Tiraboschi, L. Fantini (ed.), Il Testo Unico della salute e sicurezza sul lavoro dopo 
il correttivo (D. Lgs n. 106/2009), (Milan, 2009); F. Stolfa, Obblighi e diritti dei lavoratori, in M. 
Rusciano, G. Natullo (ed.), Ambiente e sicurezza del lavoro, F. Carinci (ed.) Commentario di Diritto 
del lavoro, VIII, (Turin, 2007), at 256; aseve ix. F. Bacchini, La posizione di garanzia del lavoratore, 
in Ig. Sic. Lav., (1999), at 6; A. Monea, D. lgs n. 626/94: un nuovo ruolo per il lavoratore, in Dir. Prat. 
Lav., (1995), at 18.
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ze. Tumca dasaqmebulis aqtiuri CarTuloba damsaqmeblis mier organi-

zebul treningSi saWiroa damsaqmeblis zemoaRniSnuli valdebuloebis 

saTanadod Sesasruleblad. es asabuTebs dasaqmebulis valdebulebas 

damsaqmeblis mier mowyobil treningebsa da swavlebebSi monawileobaze 

(Sead. me-20 muxlis me-2 punqtis T) qvepunqts).133

valdebuleba da profesiuli treningi medalis ori mxarea, vinaidan 

damsaqmeblis mier nakisri valdebulebis saTanado Sesrulebisas molo-

dinia, rom dasaqmebulebi aseve Seasruleben valdebulebebs, rac sisx-

lis samarTlis pasuxismgeblobasTanaa dakavSirebuli. es vadebulebebi 

unda ganimartos, rogorc dasaqmebulis statutoruli valdebuleba, 

romelic kavSirSia samsaxurebrivi movaleobebis SesrulebasTan da 

Sedegad profesiul gulisxmierebasTan, rac gaTvaliswinebulia isk-is 

2104-e muxliT.

faqtobrivad, direqtivisa da isk-is 2014-e muxlis safuZvelze, 

dasaqmebuli valdebulia, gamoiCinos saTanado mzrunveloba samuSaos 

xasiaTisa da kompaniis interesebis gaTvaliswinebiT; ufro metic, igi 

unda daemorCilos damsaqmeblis mier misTvis micemul davalebebTan 

dakavSirebul instruqciebs. amdenad, dasaqmebuli valdebulia, mxedv-

elobaSi miiRos Sromis usafrTxoebasTan dakavSirebuli nebismieri wesi. 

kerZod, misi qmedeba SesabamisobaSi unda iyos kanoniT gaTvaliswinebul 

individualuri da koleqtiuri dacvisa da prevenciis zomebTan; Sesa-

bamisad, isk-is 1176-e muxlze dayrdnobiT, igi ar unda zrunavdes „karg 

mamasaviT“ (good father) (1-li punqti), aramed saTanado profesionalis 

moqmedebis standartiT (a good professional) da mocemul SemTxvevaSi, ro-

gorc keTilsindisieri dasaqmebuli (good worker). es me-2 paragrafis swo-

ri interpretaciaa, romlis Tanaxmadac valdebulebebis SesrulebasTan 

mimarTebiT profesiul saqmianobaSi gulisxmierebis Sefasebisas, saTa-

nado yuradReba unda daeTmos TviT saqmianobis xasiaTsac.

saqmianobis xasiaTi moicavs ubeduri SemTxvevebis prevenciasTan 

dakavSirebiT valdebulebebis Sesrulebas, kerZod, individualuri 

dasaqmebulis mier valdebulebebis Sesrulebasa da im valdebulebebis 

Sesrulebas, romelic exeba masTan erTad dasaqmebul sxva pirebs.134

Tu usafrTxoebis wesebis darRvevas adgili hqonda informirebuli 

da gawvrTnili dasaqmebulis mxridan, maSin isk-is 2106-e muxlis Tanaxmad, 

es aris daudevroba, rac disciplinuri sanqciis gamoyenebis safuZvelia, 

darRvevis xasiaTidan gamomdinare.135

133 S. Bertocco, Obblighi dei lavoratori (art. 20, D.Lgs. 9.4.2008, n. 81), in F. Carinci, E. Gragnoli 
(ed.), Codice Commentato della Sicurezza sul lavoro, (Milan, 2010), par. 1.
134 L. Prati, Disciplina antinfortunistica: responsabilità del lavoratore, in Ig. Sic. Lav., (1997), 10, at 563.
135 ix. F. Bacchini, La tutela delle condizioni di lavoro, in Ig. Sic. Lav., (2001), 10, insert, XIV.
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sakasacio sasamarTlom aRniSna, rom damsaqmebeli araTu uflebamo-

silia, aramed valdebulia, mimarTos disciplinur zomebs dasaqmebulis 

mier usafrTxoebis valdebulebis Seusruleblobis SemTxvevaSi, vinaid-

an am valdebulebas moicavs damsaqmeblis profesiuli treningisa da 

ganaTlebis Sesaxeb debulebebi. garda amisa, sasamarTlom daadgina, rom, 

vinaidan damsaqmeblis kontroli dasaqmebulTa qcevaze samuSaosTan da-

kavSirebuli travmebisagan Tavis asarideblad miznad isaxavs dasaqmeb-

ulTa fsiqofizikuri janmrTelobis dacvas, igi unda iyos damsaqmeb-

lis erT-erTi specifikuri saqmianoba da ar unda SeizRudos dacviTi 

da prevenciuli zomebis miRebiT; damsaqmebeli valdebulia, Seaswavlos 

dasaqmebulebs ubeduri SemTxvevis prevenciis wesebi, aseve mas SeuZlia, 

mimarTos disciplinur zomas (xelSekrulebis Sewyvetis CaTvliT)136 im 

dasaqmebulebTan mimarTebiT, romlebic ar emorCilebian wesebs.137

sasamarTlo gadawyvetilebebSi mocemuli farTod gavrcelebuli 

tendenciidan gamomdinareobs, rom damsaqmeblis mier swavlebisa da 

treningis valdebulebis Sesruleba warmoadgens fundamentur kriteri-

ums imis gansasazRvrad dasaqmebuls moeTxoveba Tu ara, moiqces specifi-

kurad. Sedegad, damsaqmebels ar SeiZleba, moeTxovos pasuxi, rodesac 

dasaqmebuli aris: sruliad araprognozirebadi138, aranormaluri da war-

moudgeneli139 an Tu scdeba samuSao procedurebs140, an dasaqmebuli ube-

136 ix. Cass. civ., 12 November 2013, n. 25392, in Lav. Giur., (2014), 2, 181,  g. treglis anotaciiT, 
sadac aRniSnulia, rom kanonierad iTvleba gaTavisuflebis Sesaxeb gadawyvetileba 
im SemTxvevaSi, Tu dasaqmebuli ar iyenebs individualuri dacvis saSualebas da amas 
adgili aqvs ganmeorebiTad, maSin, rodesac aseTi valdebuleba gaTvaliswinebulia 
riskebis Sefasebis dokumentsa da kompaniis usafrTxoebis wesebSi; Cass. civ., 26 ian-
vari 1994, n. 774, in Riv. It. Dir. Lav., 1995, II, 118, o. bonardis anotaciiT, sadac aRniS-

nulia, rom saxis damcavi saSualebis gamouyenebloba, romelic emsaxureba dasaqme-

bulis janmrTelobis dacvas samuSaos Sesrulebis dros, warmoadgens disciplinur 
darRvevas, rac gaTavisuflebis safuZvelia; imisaTvis, rom Sefasdes aseTi darRve-

vis mniSvneloba, saWiroa Sefasdes am zomis rogorc obieqturi, ise subieqturi Se-
sabamisoba dasaqmebulis janmrTelobis dacvis TvalsazrisiT. rac Seexeba dasaqme-

bulis valdebulebas, gaiaros samedicino Semowmeba, rac gaTvaliswinebulia me-20 
muxlis me-2 punqtiT da masTan dakavSirebuli sanqciebi, rac gaTvaliswinebulia n. 
81/2008 brZanebis 59-e muxlis 1-li punqtiT, ix. Cass. pen., 6 April 1993, in Orient. Giur. Lav., 
1993, 1030, sadac dadgenilia, rom damsaqmebeli valdebulia samedicino Semowmeba 
Cautaros im pirebs, romlebic iyeneben toqsikur da SenaerT nivTierebebs, da aman 
SesaZloa gaTavisuflebamdec ki migviyvanos.
137 ix. Cass. pen., 6 October 1995, n. 12297, in Giust. Pen., (1996), II, 507.
138 ix. Cass. civ., 22 January 2014, n. 1312, in CED Cassazione, ( 2014); Cass. pen., 7 July 2011, n. 
38209.
139 ix. Cass. civ., 11 April 2013, n. 8861, in CED Cassazione, (2013); Cass. civ., 13 June 2012, n. 
9661; Cass. civ., 23 April 2012, n. 6337, CED Cassazione, (2012); App. Catanzaro, 9 May 2012; Cass. 
pen., 15 June 2011, n. 43628; Trib. Ariano Irpino, 18 April 2011; Trib. Cremona, 8 March 2010.
140 ix. Cass. civ., 6 September 1991, n. 9422, in Riv. Infort. e Mal. Profess., (1992), II, 13.
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duri SemTxvevis prevenciis specifikur zomebs ar icavs141, an danaSau-

lebrivi ganzraxvis arsebobis dros142, an Tu dasaqmebuli nebayoflobiT 

eweva risks (rischio elettivo), samsaxurebrivi saqmianobis miRma qcevasTan143 

an adgili aqvs uxeS gaufrTxileblobas.144

3. me-3 nawili

3.1. samuSao garemos usafrTxoebis dacvis individualuri zomebi

samuSao saTanado pirobebis dacva145, kerZod, individualuri da absolu-

turi ufleba fsiqo-fizikuri janmrTelobis uzrunvelyofaze srulad 

141 ix. Cass. civ., 17 April 2004, n. 7328, in Mass. Giur. It., (2004); Cass. civ., 8 February 1993 n. 1523, 
Riv. It. Dir. Lav., (1994), II, 178.
142 Trib. Milano, 25 October 2010.
143 Cass. civ., 19 April 2003, n. 6377, in Mass. Giur. It., (2003); App. Catanzaro, 10 October 2011; ix. 
aseve, Cass. pen., 14 June 2012, n. 36272, romlis Tanaxmadac, maSin, rodesac dasaqmebuli 
asrulebs samuSaos alkoholuri zemoqmedebis qveS, misi qmedeba miCneulia, rogorc 
danaSaulebrivi qmedeba, Tumca es ar gamoricxavs damsaqmeblis pasuxismgeblobas 
usafrTxoebis zomebis miuReblobasTan dakavSirebiT.
144 Cass. pen., 24 May 2007, n. 20172, in WP Olympus, uTiTebs Cass. pen., 27 November 1996 
n. 952; Cass. pen., 3 June 2004 n. 40164, romlis Tanaxmadac damsaqmeblis valdebuleba 
gamoiricxeba im SemTxvevaSi, rodesac, Tundac samuSaos Sesrulebis dros, dasaqme-

buli iqceva radikalurad da Zalian gansxvavebulad da Tan gaazrebuli aqvs es.
145 individualuri dasaqmebulis dacvasTan erTad ganviTarda aseve samuSao piro-

bebis koleqtiuri dacvis mowesrigeba. №300/1970 kanonis me-9 muxli iTvaliswinebs, 
rom dasaqmebulebi TavianTi warmomadgenlebis meSveobiT uflebamosilni arian, 
ga akontrolon samuSaosTan dakavSirebuli daavadebebisa da ubeduri SemTxvevis 
prevenciasTan dakavSirebuli pirobebis gamoyenebis procesi, xeli Seuwyon, maTi 
janmrTelobis usafrTxoebisaTvis saWiro zomebis miRebas-kvlevas; es norma Sevse-
bul iqna 89/391/EEC direqtiviT №626/1994 gankargulebis pirveli karis meSvebiT, 
romelmac SemoiRo usafrTxoebis sakiTxebSi dasaqmebulTa warmomadgenlebis roli. 
mogvianebiT №81/2008 gankargulebiT ufro gafarTovda dasaqmebulTa warmomadgen-

lobasTan dakavSirebul saikiTxi da, dResdReobiT, mocemulia 6 muxli (47-dan-52-e 
muxlebi), romlebic awesrigeben dasaqmebulTa warmomadgenlebis monawileobasa da 
konsultirebas; mocemul sakiTxTan dakavSirebiT, №81/2008 gankargulebamde arse-

bul mdgomareobaze, ix. G. Proia, Consultazione e partecipazione dei lavoratori, in L. Montuschi 
(ed.), Ambiente, salute e sicurezza, (Turin, 1997); G. Natullo, Rappresentanze dei lavoratori per la 
sicurezza e rappresentanze sindacali in azienda, in Arg. Dir. Lav., (1997), at 4; A. Tampieri, Sicurezza 
sul lavoro e modelli di rappresentanza, (Turin, 1999); F. Bacchini, Rappresentanti dei lavoratori per 
la sicurezza: la formazione, in Ig. Sic. Lav., 5, (2003); Testo Unico-s miRebis Semdeg, ix. P. Cam-
panella, I rappresentanti dei lavoratori per la sicurezza, in L. Zoppoli, P. Pascucci, G. Natullo (ed.), Le 
nuove regole per la salute e la sicurezza dei lavoratori, (Milan, 2008); A. Baldassarre, Le rappresen-
tanze dei lavoratori per la sicurezza e il rilancio della `fi  losofi  a partecipativa~, in M. Tiraboschi (ed.), 
Il Testo Unico della salute e sicurezza nei luoghi di lavoro, (Milan, 2008); dasaqmebulTa warmo-

madgenlebis funqciebze ix. M. G. Greco, Le funzioni del rappresentante dei lavoratori (art. 50, 
D. Lgs. 9.4.2008, n. 81), in F. Carinci, E. Gragnoli (eds.), Codice Commentato della Sicurezza sul 
lavoro, (Turin, 2010).
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realizebulia dasaqmebulis mier dacvis im saSualebebis gamoyenebisas, 

romlebic mas eZleva Tavisi poziciis gasamyareblad damrRvev mxares-

Tan mimarTebiT; es maxasiaTebelia nebismieri xelSekrulebisaTvis, maT 

Soris SromiTi xelSekrulebisaTvis, romelSic samarTliani Semxvedri 

Sesrulebaa gaTvaliswinebuli.

teqdtobrivi SezRudvebis gaTvaliswinebiT SeuZlebelia kodeqsiT 

gaTvaliswinebuli instrumentebis detalebze yuradRebis gamaxvileba 

kreditoris poziciis dacvis mizniT, Tumca sakmarisi iqneba am instru-

mentebis yvelaze tipiuri terminebis gansazRvra, mis safuZvlad arse-

buli iuridiuli Teoriis gansazRvris mizniT.

pirvel rigSi, dasaqmebulebs aqvT ufleba, uari Tqvan samuSaos Ses-

rulebaze da miiRon xelfasi, es specifikuri SemTxveva mowesrigebu-

lia isk-is1460-e muxliT.146. Tumca zogierTs urCevnia, rom es daakav-

Siros kreditoris SemTxvevasTan, romelic mowesrigebulia isk-is 1206-e 
muxliT; safrTxis Semcvel pirobebSi muSaobaze uari exeba SemTxvevas, 

rodesac, adekvaturi da sakmarisi safuZvlis ararsebobis gamo, valde-

buleba ar arsebobs: Sedegad, damsaqmebeli valdebulia, uzrunvelyos 

dasaqmebuli Sesabamisi samuSao xelsawyoebiT, Tu igi ver danergavs us-

afrTxoebis zomebs (da ara mxolod kanoniT gaTvaliswinebuls), 2087-e 
muxli iqneboda sruliad sakmarisi, rom dasaqmebuls samuSaos Sesrule-

baze uari ganecxadebina.147

Tumca, rogorc aRiniSna, zogierTi Teoriuli midgoma ar axdens 

gavlenas praqtikul viTarebaze: isk-is 1207-e muxliT gaTvaliswinebu-

li SemTxveva, rodesac dasaqmebuli uars ambobs samuSaos Sesrulebaze, 

unda dakompensirdes imiT, rom dasaqmebuls aunazRaurdeba miyenebuli 

ziani, xolo, am SemTxvevaSi, es ziani udris dasaqmebulis mier miuRebel 

xelfass.148 

samuSaos Sesrulebaze uarTan erTad, romelic dakavSirebulia 

„saWiroebis cnebasTan“, dasaqmebuls ar ekisreba sisxlissamarTlebrivi 

pasuxismgebloba da Tu specialuri kanoniT sxvagvarad ar iqneba gaT-

valiswinebuli, SeuZlia Tavi Seikavos safrTxis Semcvel pirobebSi 

146 G. Suppiej, Il diritto dei lavoratori alla salubrità nell’ambiente di lavoro, in Riv. it. dir. lav., (1988), 
II, 445; ix. aseve Suppiej, La salute in azienda, (Milan, 1984), at 35 ff.; S. Evangelista, Procedimenti 
e mezzi di tutela della salute in azienda, (Milan, 1984), at 24, 35;
147 L. Montuschi, Problemi del danno alla persona nel rapporto di lavoro, in Riv. It. Dir. Lav., (1994), 
I, at 319.
148 S. Evangelista, Procedimenti e mezzi di tutela della salute in azienda, 48-e sq., 38, 28; janmrT-

elobis dacvisa da Sromis usafrTxoebis moTxovnebiT ganpirobebuli uaris Sesaxeb 
ix. sasamarTlos Semdegi gadawyvetilebebi Cass. civ., 13 September 1991, n. 9569, in Riv. It. 
Dir. Lav., (1992), II, at 921, m. frankos anotaciiT; Cass. civ., 17 December 1997, n. 12773, in 
Riv. It. Dir. Lav., (1998), II, at 270, v. a. posos anotaciiT; Trib. Milano 4 April 2002, in Dir. Lav., 
(2002), at 718, m. paulis anotaciiT.
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muSa obisagan, miuxedavad imisa, ubeduri SemTxveva SesaZlebelia Tu ara 

gamowveuliyo damsaqmeblis mier prevenciis wesebis darRveviT. moce-

mul SemTxvevaSi, forsmaJoruli pirobebis gamo samuSaos Sesruleba-

ze uarTan erTad dasaqmebuls mieniWeba Sromis anazRaureba, romelic 

gadaxdeba damsaqmebels.149

„saWiroebis“ cneba amoRebul iqna №626/1994 gankargulebis me-14 
muxliT, dabolos, №81/2008 gankargulebis 44-e muxliT, romlis mixed-

viTac, kanonmdebeli azustebs dacvis meqanizms da acxadebs, rom: im Sem-

TxvevaSi, Tu arsebobs mniSvnelovani, Semaferxebeli da Tavidan aucile-

beli safrTxe, dasaqmebuli tovebs samuSao adgils, anu gadis safrTxis 

Semcveli garemodan da igi dacul unda iqnes mavne Sedegisagan. ufro 

metic, Tu mniSvnelovani da damabrkolebeli safrTxis arsebobis pi-

robebSi dasaqmebuli ver axerxebs mis xelmZRvanelTan dakavSirebas da 

mimarTavs sakmaris zomebs mavne Sedegebis Tavidan asacileblad, garda 

uxeSi daudevrobis SemTxvevebisa, es viTareba mis sawinaaRmdegod ar unda 

iqnes gamoyenebuli.150 piriqiT, №81/2008 gankargulebis me-18 muxlis n) 

punqtisa da me-19 muxlis e) punqtze dayrdnobiT, damsaqmebelma, direq-

torebma da xelmZRvanelebma, Tu sxvagavarad ar iqna gaTvaliswinebuli, 

Tavi unda Seikavon, rom dasaqmebuls mosTxovon samuSaos gagrZeleba 

safrTxis Semcvel garemoSi.

mocemul SemTxvevebSi samuSaos Sesruleba ar miiCneva savaldebu-

lod droebiT, xolo keTilsindisierebis principis Sesabamisad, radgan 

samuSao garemo ar aris saTanado, ar arsebobs sakmarisi safuZveli (sub-
strato della prestazione) samuSaos Sesasruleblad.151 damsaqmebeli Tavadvea am 

SemTxvevaSi, samuSaos Sesrulebaze pasuxismgebeli. amdenad, Tu dasaqme-

buli uars ambobs mavne pirobebSi an maRali riskis Semcvel garemo-

Si muSaobaze, mas unarCundeba anazRaurebis moTxovnis ufleba da mis 

mimarT ar unda iqnes gamoyenebuli disciplinuri sanqciebi.152

aRniSnul iqna, rom, Tavdapirvelad, 1994 wlis №626 gankargulebis 

me-14 da, mogvianebiT, №81/2008 gankargulebis 44-e muxlma ar warmoadgi-

na italiur samarTlebriv sistemaSi siaxle, romelic miscemda dasaqme-

buls uflebas uti singulus, daetovebina samuSao adgili mniSvnelovani, 

Semaferxebeli da Tavidan aucilebeli safrTxis arsebobis SemTxveva-

149 P. Ichino, 44-e sq., 225.
150 axali Teoriis mimoxilvisaTvis ix. N. Paci, I diritti dei lavoratori in caso di pericolo grave 
e immediato (art. 44 , D.Lgs. 9.4.2008, n. 81), in F. Carinci, E. Gragnoli (ed.), Codice Commentato 
della Sicurezza sul lavoro, (Turin, 2010).
151 L. Montuschi, 147-e sq., 322.
152 ix. L. Galantino, Diritto del lavoro, 12th ed., (Turin, 2003), at 388; aseve ix. M. Lai, La valutazi-
one dei rischi e la delega di funzioni, in Dir. Prat. Lav., (1995), at 1350; R. Del Punta, 102-e sq., 190.
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Si.153 am normebs siaxle ar Semoutania arsebul kanonmdeblobaSi, radgan 

damsaqmeblis mier dasaqmebulis fizikuri  da fsiqologiuri simrTelis 

dasacavad zomebis miuReblobis SemTxvevaSi samuSaos Sesrulebaze uari 

gamomdinareobda xelSekrulebebidan da isk-is 1453-e da Semdgomi mux-

lebidan154.

bolos, mniSvnelovani, Semaferxebeli da Tavidan aucilebeli 

safrTxis SemTxvevaSi dasaqmebulis mier samuSao adgilis mitovebasTan 

erTad, naTqvami iyo, rom dasaqmebuls SeeZlo, miemarTa sasamarTlosT-

vis 618-e muxlis safuZvelze samoqalaqo wesiT isk-is 2087-e muxliT 

dadgenili usafrTxoebis wesebis saTanado danergvis Taobaze155.

amis msgavsad, zemoxsenebul garemoebebTan kavSirSi samoqalaqo-sap-

roceso kodeqsis me-700 muxli arasdros damdgara kiTxvis niSnis qveS; 

am normis Tanaxmad, visac ar unda hqondes saTanado mizezi imaSi dasar-

wmuneblad, rom mis uflebas emuqreba safrTxe, eqneba ufleba, mimarTos 

sasamarTloebs da moiTxovos ufro swrafi da relevanturi zoma im-

isaTvis, rom, Tundac droebiT uzrunvelyos am uflebis dacva, saqmeSi 

arsebuli garemoebebis gaTvaliswinebiT. Tumca am normis gamoyeneba 

SezRudulia sasamarTlo gadawyvetilebebsa da iuridiul doqtrinaSi 

farTod gavrcelebuli mosazrebiT, rom sawarmos organizacia aris 

araekvivalenturi saqmianoba da SeuZlebelia, daeqvemdebaros specifi-

kur Sesrulebas (esecuzione in forma specifi ca).156
Tumca unda aRiniSnos, rom dasaqmebulis TviTdacvis uflebasTan 

kavSirSi №81/2008 gankargulebis 44-e muxlis Sesabamisad (№626/1994 gak-
argulebis Zveli me-14 muxli), am uflebis ganxorcieleba damokidebulia 

safrTxeze, romelic xasiaTdeba seriozulobiT, moulodnelobebiTa da 

Tavidan aucileblobiT, romelic unda iqnes ganxiluli obieqturad 

dasaqmebulis azrisagan damoukideblad, Tundac Teoriulad.

am TvalsazrisiT, SesaZloa, gonivruli iyos imis mtkiceba, rom 

dasaqmebulis TviTdacvis farglebi ufro SezRudulia, vidre samuSaos 

Sesrulebaze uaris Tqmis ufleba, isk-is yofili 1460-e muxli157.

Tumca zemoxsenebulma normam rom imoqmedos, unda arsebobdes sa-

SiSroebis kvalifikaciisaTvis saWiro iseTi moTxovnebi, rogoricaa: 

mniSvneloba, mizezobrioba, Tavidan acilebis SeuZlebloba da mo-

153 G. Ferraro, M. Lamberti, La sicurezza sul lavoro nel decreto legislativo attuativo delle direttive 
CEE, in Riv. Giur. Lav. Prev. Soc., (1995), I, at 41.
154 A. Vallebona, Tutele giurisdizionali e autotutela individuale del lavoratore, (Padua, 1995), at 48.
155 F. Bianchi D’Urso, 48-e sq., 143.
156 R. Barchi, I provvedimenti d’urgenza in materia di lavoro, 2nd , (Milan, 1995), at 28; aseve ix. M. 
Franco, me-18 sq., 261.
157 G. Zoli, Gli obblighi e i diritti individuali dei lavoratori dipendenti, in Lav. giur., (1995), at 805, 808.
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qmedebis sferos Semdgomi SezRudva158 da es winapirobebi ufro far-

Toa, vidre samuSaos Sesrulebaze uaris ufleba: faqtobrivad, 44-e 
muxli gamoiyeneba damsaqmeblis mier samuSaos SesrulebasTan mimarTe-

biT, amitomac dasaqmebuli uflebamosilia, datovos samuSao adgili, 

Tundac damsaqmebeli ar iyos valdebuli Seusruleblobaze, vinaidan 

saxezea mniSvnelovani, Semaferxebeli da Tavidan aucilebeli safrTxe. 

rac Seexeba Tavidan acilebis SeuZleblobas, misi ZiriTadi interpre-

tacia miznad isaxavs damsaqmeblis interesis uzrunvelyofas samuSaos 

SesrulebaSi: Tumca dasaqmebulis samuSaos Sesrulebaze uari legali-

zebul unda iqnes ara mxolod seriozulobisa da gadaudeblobis kri-

teriumebis gaTvaliswinebiT, aramed safrTxis Tavidan aucileblobis 

gaTvaliswinebiT, Tu am safrTxis Tavidan acileba SesaZlebeli iyo 

da dasaqmebuli ar daukavSirda xelmZRvanels, mas unda emoqmeda mavne 

Sedegis Tavidan asacileblad da ar unda daetovebina samuSao adgili; 

es yovelive gaTvaliswinebulia 44-e muxlis me-2 punqtiT. mocemul Sem-

TxvevaSi, dasaqmebulis Carevas ar unda hqondes adgili mis sazianod, 

garda uxeSi daudevrobis SemTxvevisa. Tavidan acilebis SeuZleblobis 

cneba unda iyos dakavSirebuli subieqturi prevenciis regulirebasTan, 

konkretulad ki, profesiul ganaTlebasa da treningTan159; es gamoiyene-

ba imis gansasazRvrad dasaqmebulis qmedeba unda Sefasdes Tu ara uxeS 

daudevrobad160 da aRniSnulze mas daekisreba Tu ara pasuxismgebloba 

(ix. №81/2008 gankargulebis me-20 muxlis 1-el da me-2 punqtebTan daka-

vSirebiT gakeTebuli analizi); amasTan, damsaqmeblis mier unda gaanal-

izdes potenciuri safrTxeebis winaaRmdeg prevenciuli da dacviTi 

zomebis xelmisawvdomoba da marTebuloba.

Tumca, Tu dasaqmebulis daudevroba seriozulad ar iqneba miC-

neuli, mis mimarT ar unda iqnes gamoyenebuli sanqciebi, aseve man ar 

unda dakargos anazRaureba, Tundac, misma qmedebam daazaralos dam-

saqmebeli an sxva dasaqmebuli, an zogadad nivTebi. bolos, №626/1994 
gankargulebis 44-e muxlSi mocemuli SemTxveva exeba garemoebebs, sadac 

samuSaos Sesrulebis SeuZlebloba ukavSirdeba damsaqmebels, romelic 

158 safrTxis xarisxis, siaxlovisa da Tavidan acilebis SeuZlebobis Sesaxeb ix. I. Con-
soli, La legittima astensione dal lavoro in condizioni di non soddisfacente sicurezza: qualifi  cazione 
e fondamento giuridico, in Lav. giur., (2006), 12, 1195; iuridiuli doqtriniT dadasturda, 
rom safrTxis „seriozuloba“ gansazRvravs mis mavneobas maSin, rodesac „mizezo-

brioba“ gulisxmobs saSiSroebasa da mavne garemoebas Soris siaxloves (M. Franco, 
63-e sq., 289).
159 ix. R. Del Punta, 102-e sq., 189.
160 damtkicebulia, rom (M. Franco, 63-e sq., 290), dasaqmebuli SesaZloa, pasuxismgebe-

li iyos narCen valdebulebaze, Tundac ar Caidinos mniSvnelovani daudevroba, Tu 
damoukideblad moqmedebda xelmZRvanelTan dakavSirebamde.
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am Sesrulebis kreditoria da amitomac igi valdebulia, gadaixados 

Sesabamisi anazRaureba; piriqiT, dasaqmebuli, romelic aris movalea 

SromiTi xelSekrulebis farglebSi, ver agebs pasuxs samuSaos Seus-

ruleblobis gamo da, amdenad, mis mimarT ver iqneba gamoyenebuli dis-

ciplinuri sanqciebi.161

3.2. samuSao adgilze janmrTelobisa da Sromis usafrTxoebis 

uflebis dacvis individualuri instrumentebis Sesaxeb 

sasamarTlo gadawyvetilebebis interpretacia

sasamarTlo gadawyvetilebebSi mocemulia msjeloba damsaqmeblis 

mier usafrTxoebis uzrunvelyofaze valdebulebis Seusruleblobis 

saxelSekrulebo Sedegebze. igi aris samuSaos Sesrulebis winapiroba, 

xolo usafrTxoebis valdebulebis darRvevis SemTxvevaSi damsaqmebeli 

dasaqmebuls samuSaos Sesrulebas ver mosTxovs162.

isk-is 2087-e muxli iTvaliswinebs damsaqmeblis mier samuSao piro-

bebis dacvis saxelSekrulebo valdebulebas da axdens dasaqmebulis 

mier samuSaos Sesrulebaze uaris legitimacias.163

Sedegad, Tu isk-is 2087-e muxlis Sesabamisad, damsaqmebeli ar iRebs 

yvela saWiro zomas dasaqmebulTa SromiTi usafrTxoebis dasacavad, es 

ukanasknelni uflebamosilni arian, Tavi Seikavon im valdebulebebis 

Sesrulebisagan, romelic SeiZleba, uaryofiTad aisaxos maT janmrT-

elobaze. amitom, Tu dasaqmebuli daamtkicebs, rom arsebobs aseTi wi-

napiroba, samsaxuridan gaTavisufleba samuSaos Seusruleblobis gamo 

miiCneva dausabuTeblad, Tumca saWiroa, Sefasdes dasaqmebulis pasux-

ismgeblobis sakiTxi.164

garda amisa, dasaqmebulma unda daadasturos, rom valdebulebis 

Seusrulebloba gamowveulia misi janmrTelobis dacvis saWiroebiT, 

161 G. Stella, Impossibilità della prestazione per fatto imputabile al creditore, (Milan, 1995). 
162 F. Bacchini, La tutela delle condizioni di lavoro, in Ig. Sic. Lav., (2001), at 10, insert, IV-V; aseve 
ix. G. Ghezzi, Commento all’art. 9, in G. Ghezzi, F. Mancini, L. Montuschi, U. Romagnoli (eds.), Sta-
tuto dei lavoratori e organizzazione del lavoro, in Commentario Scialoja-Branca, 1 st ed., (Bologna-
Rome, 1972), at 152 ff.
163 ix. Cass. civ., 9 May 2005, n. 9576, in Mass. Giur. Lav., (2005), 10, 761; Pret. Torino, 18 December 
1992, in Dir. Prat. Lav., (1993), 1089; Pret. Bergamo, 8 January 1985, in Lav. 80, 1986, 157; Pret. 
Milano, 15 December 1981, in Lav. 80, 1982, 158; Pret. Milano, 14 October 1983, in Lav. 80, 1984, 
232, aseve ix. Cass. civ., 7 November 2005, n. 21479, in Lav. giur., 2006, 12, 1193, romelTa 
Tanaxmadac, SromiT xelSekrulebebTan dakavSirebiT, samuSaos Seusruleblobis 
SemTxvevaSi, dasaqmebuli ver gaTavisufldeba [samsaxuridan] dasabuTebulad da 
samarTlianad, Tu Seusrulebloba (an nawilobrivi Sesruleba) ganpirobebulia dam-

saqmeblis mier usafrTxoebis zomebis miuReblobiT, Tu specialuri normebiT sxva 
ram ar aris gaTvaliswinebuli.
164 ix. Cass. civ., 9 May 2005, n. 9576, 163-e sq.
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kerZod, unda aCvenos mizezobrivi kavSiri damdgar ziansa da mavne gare-

moebas Soris, romelic arsebobs samuSao adgilze da rac ganapiro-

bebs samuSaos Seusruleblobas.165 sakasacio sasamarTlom daadgina, rom 

dasaqmebulma samuSaos Sesrulebaze uaris gamoyenebamde, keTilsindis-

ierebisa da gulisxmierebis valdebulebis Sesabamisad, unda moaxdinos 

damsaqmeblis informireba saWiro zomebis miRebis aucileblobaze, imis 

gaTvaliswinebiT, rom saWiroeba aSkaraa an SeiZleba dadasturdes.166

4. me-4 nawili

4.1. samuSaosTan dakavSirebuli riskebis Sefaseba

(i) samuSao adgilze janmrTelobis dacvisa da Sromis usafrTxoebis 

gaumjobesebis zomebis warmodgenis Sesaxeb sabWos 1989 wlis 12 ivnisis 
№391 direqtivis 6.3.a punqtis Tanaxmad, romelic adgens damsaqmeblis 

riskebis Sefasebis valdebulebas individualuri dacvis saSualebebTan, 

qimiur nivTierebebTan Tu preparatebTan samuSao adgilis aRWurvas-

Tan mimarTebiT, sawarmos an/da dawesebulebis saqmianobis specifikis 

gaTvaliswinebiT167 da (ii) evropuli sasamarTlos C-49/00 saqmeze gamo-

tanili gadawyvetilebis Sesabamisad, romelic avaldebulebs italias 

cvlilebebi Seitanos kanonSi, romliTac moxda zemoxsenebuli direqti-

vis gadmotana erovnul kanonmdeblobaSi, riTac dawesda dasaqmebulTa 

janmrTelobis dacvisa da Sromis usafrTxoebis riskebis Sefasebis val-

debuleba (iqneba es kanoniT gansazRvruli Tu teqnikuri an samecniero 

progresiT ganpirobebuli)168, aseve (iii) 2007 wlis №123 kanonqvemdebare 

aqtis (delegated legislation) 1-eli muxlis b) punqtSi mocemuli principis 

Sesabamisad, romlis Tanaxmadac, janmrTelobis dacvisa da Sromis us-

165 R. Del Punta, Diritti della persona e contratto di lavoro, in Giorn. Dir. Lav. Rel. Ind. (2006), at 213 ff..
166 ix. Cass. civ., 7 November 2005, n. 21479, 163-e sq.
167 evropuli kavSiris doneze samuSaosTan dakavSirebuli riskebis Sefasebaze zoga-

di mimoxilvisaTvis ix. European Community (ed.), Orientamenti sulla valutazione dei rischi sul 
lavoro, in Ig. Sic. Lav., (1998), 2, insert.
168 sasamarTlo gadawyvetilebis Sesaxeb, romelic miCneulia damsaqmeblis mier 
riskebis Sefasebis valdebulebis saTaved, ix. A. Dantoni, Sicurezza e salute dei lavoratori. 
Il recepimento dei principi affermativi dalla Corte di Giustizia Europea con la sentenza del 15 novem-
bre 2001, C-49/00, (Rome, 2013); ix. aseve P. Soprani, La Corte di Giustizia CE boccia il D.Lgs. 
n. 626/94, in Ig. Sic. Lav., (2002), 1; V. Pasquarella, Sicurezza sul lavoro: una dura condanna per 
l’Italia, in Lav. Giur., (2002), at 11; C. Smuraglia, Sicurezza del lavoro e obblighi comunitari. I ritardi 
dell’Italia nell’adempimento e le vie per uscirne, inRiv. It. Dir. lav., (2002), at 2; V. Vedovato, La valu-
tazione dei rischi alla luce della sentenza della Corte CE, in Ig. Sic. Lav., (2002), at 3; L. Galantino, 
Obbligo di sicurezza: fonti comunitarie e diritto interno, in Ig. Sic. Lav., (2003), 6; F. Bacchini, Il 
contenuto assicurativo del contratto di lavoro secondo le norme internazionali, in L. Montuschi (ed.), 
Un diritto in evoluzione. Studi in onore di Yasuo Suwa, (Milan, 2007).
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afrTxoebis Sesaxeb regulaciebi unda Seexos ekonomikis nebismier 

sferos da yvela formis risks:169 №81/2008 gankargulebis 28-e muxlis 

1-li punqti calsaxad ar adgens dasaqmebulTa janmrTelobis dacvisa 

da Sromis usafrTxoebasTan dakavSirebuli yvela riskis Sefasebis val-

debulebas, rac ukve mocemulia №626/1994 gankargulebis me-4 muxlis 

1-li punqtiT (Seicvala №39/2002 gankargulebis 21-e muxliT)170, aramed 

yvela tipis dasaqmebulis globaluri, realuri da fokusirebuli dac-

vis mizniT, yuradRebas amaxvilebs im maxasiaTeblebze, romlis safuZ-

velzec unda moxdes samuSaosTan dakavSirebuli riskebis gadamowmeba, 

Sefaseba da saTanado zomebis danergva am riskebis aRmofxvris an daa-

vadebebisa Tu SemTxvevebis Semcirebis mizniT.171

samuSaosTan dakavSirebuli riskebis CamoTvlisas, dasaqmebulTa 

jgufebis gaTvaliswinebiT, kanonmdebeli samuSao stresTan (2004 wlis 

8 oqtombris evropuli CarCo xelSekrulebis Sesabamisad), orsulobasa 

da orsulobis Semdgom periodTan erTad (2001 wlis 26 martis gank-

argulebis normebTan kavSirSi, Testo sulla tutela e il sostegno della maternità e 
della paternità (konsolidirebuli kanoni orsulobis, mSobiarobisa da bavS-

vis movlis mxardaWerasa da dacvaze), kari I, Tavi II), aseve asaxelebs im 

riskebs, romelic exeba sqesobriv, asakobriv da erovnebasTan dakavSire-

bul gansxvavebas (kerZod, saSiSroeba, rac ucxoeli dasaqmebulebis mier 

riskebis SefasebaSia),  aseve xelSekrulebis tips.

Tumca sxvobebi sqesSi, asakSi, warmoSobis qveyanasa da xelSekrulebis 

tipSi ar gamoiyeneba kanonmdeblis mier dasaqmebulTa dasaxarisxeblad 

garkveul jgufebad sxvadasxva riskis Sefasebis mizniT; piriqiT, isini 

169 2007 wlis n. 123 kanonis farTo komentarisaTvis ix. F. Bacchini (ed.), Commentario alla 
sicurezza del lavoro. Misure in tema di tutela della salute e della sicurezza sul lavoro e delega al gov-
erno per il riassetto e la riforma della disciplina in materia. Introduction by F. Carinci, (Milan, 2008).
170 iuridiuli perspeqtividan riskebis Sefasebis Sesaxeb, ix. A. Culotta, M. Di Lecce, G. 
Costagliola, Prevenzione e sicurezza nei luoghi di lavoro, (Milan, 1998), 5th ed, at 151-156; aseve ix. 
A. Burlini, La valutazione dei rischi per la salute e la sicurezza: un’ipotesi ricostruttiva, in Ig. Sic. Lav., 
(2003), at 8; D. Ceglie, La valutazione dei rischi, in F. Carinci (ed.), Diritto del lavoro. Commentario, 
VIII, (Turin, 2007); teqnikur-meTodologiuri saxelmZRvanelo principebisaTvis ix. V. 
Vedovato, La valutazione dei rischi e i suoi aggiornamenti, in Ig. Sic. Lav. I corsi, (2004), at 5; M. Del 
Nevo, La valutazione del rischio di malattie professionali (il metodo delle sei interfacce), in Ig. Sic. 
Lav., (2000), at 11; F. Battiston, Il documento di valutazione dei rischi: strumenti operativi, in Ig. Sic. 
Lav., (2004), at 10.
171 №81/2008 gankargulebis Semdgom riskebis Sefasebaze ix. S. Bertocco, Contenuto della 
valutazione dei rischi (art. 28, D.Lgs. 9.4.2008, n. 81), in F. Carinci, E. Gragnoli (eds.) Codice com-
mentato della sicurezza sul lavoro, (Turin, 2010); E. Gragnoli, Sub artt. 28, 29 e 30, in L. Montuschi 
(ed.), La nuova sicurezza sul lavoro, (Bologna, 2011); G. M. Monda, Sub artt. 28 e 29, in L. Zoppoli, 
P. Pascucci, G. Natullo (eds.), Le nuove regole per la salute e la sicurezza dei lavoratori. Commentario 
al D.Lgs. 9 aprile 2008 n. 281 aggiornato al D.Lgs. 3 agoisto 2009, n. 106, (Milan, 2010); A. Stolfa, La 
valutazione dei rischi, in WP Olympus, (2014), at 36.
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qmnian Rirebulebebs, romelic Tundac qaRaldze samarTlebrivi corpus-
i [wesTa erToblioba], rac reglamentirebulia №81/2008 gankargule-

biT. pirveli muxlis 1-li punqtis safuZvelze, SeiZleba iTqvas, rom 

Testo Unico-s mizania, dasaqmebuli qalbatonebisa da mamakacebis erT-

nairi dacva italiaSi samuSaos Sesrulebis dros ZiriTadi samoqalaqo 

da socialuri uflebebis uzrunvelyofis gziT; es wesi moicavs yvela 

dasaqmebuls, maT Soris migrantebsa da qalebs.172

№81/2008 gankargulebis me-2 muxlis r) punqtiT gaTvaliswinebuli 

ganmartebis Sesabamisad, riskebis Sefaseba aris janmrTelobis dacvi-

sa da Sromis usafrTxoebis mTliani da dokumentirebuli Sefaseba, ro-

melic miznad isaxavs dacvisaTvis yvelaze adekvaturi saSualebis identi-

ficirebasa da arsebuli viTarebis gasaumjobeseblad gegmis SemuSavebas.

am ganmartebidan gamomdinareobs is, rom aseTi valdebulebis Ses-

ruleba moicavs samsafexurovan saqmianobas: pirvelad damsaqmebelma 

unda ganaxorcielos riskebis srulyofili173 da dokumentirebuli Se-

faseba; Semdeg, unda moaxdinos Sesabamisi zomebis identificireba, raTa 

moxdes riskebis prevencia; dabolos, damsaqmebelma unda Camoayalibos 

gegma adekvaturi zomebis Sesaxeb, romelic uzrunvelyofs janmrTelo-

bis dacvisa da Sromis usafrTxoebis dacvis donis gaumjobesebas. am Se-

fasebam unda miiRos specifikuri dokumentis forma, kerZod Documento 
di valutazione dei rischi (riskebis Sefasebis dokumenti).

amdenad, riskebis Sefaseba erT-erTi saSualebaa prevenciuli da 

dacviTi zomebis dasagegmad. samuSaosTan dakavSirebuli riskebis wi-

naaRmdeg dacvasa da prevenciasTan dakavSirebuli analizi moicavs war-

moebis mTlian process, yvela samuSao saqmianobas, Tundac Cveulebrivsa 

da martivsa, rogoricaa rutinuli remonti, montaJis dawyeba da das-

ruleba, perioduli wmenda da a.S.

28-e da 29-e muxlebi, Sesabamisad, awesrigebs riskebis Sefasebis sa-

gansa da wess. maSin, rodesac Semdgomi norma _ 30-e muxli _ exeba orga-

nizaciul da marTvis modelebs, romlebic iuridiul pirebs, kompaniebsa 

da asociaciebs (romlebic ar arian iuridiuli pirebi, №231/2001 gamk-
argulebis Sesabamisad) ar akisrebs administraciul pasuxismgeblobas 

iseT or darRvevaze, rogoricaa mkvleloba da uxeSi daudevrobiT 

gamowveuli ziani, romelic Cadenilia samuSao adgilze zianis preven-

172 ix. kerZod, G. Natullo, Differenze di genere e di culture nella prospettiva della sicurezza sul 
lavoro, in R. Santucci, G. Natullo, V. Esposito, P. Saracini (eds.), Diversità culturali e di genere nel 
lavoro tra tutele e valorizzazioni, (Milan, 2009)
173 P. Pascucci, 3 agosto 2007 _ 3 agosto 2009. Due anni di attività legislativa per la salute e la si-
curezza dei lavoratori. Il Titolo I del d.lgs. n. 81/2008 modifi  cato dal d.lgs. n. 106/2009, Olympus 
Collection _ 3, Fano, (2011), at 176.
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ciis maregulirebeli normebis darRveviT (25-e sept. muxli, gankar-

guleba №231/2001). es norma, romelic mocemuli iyo iuridiuli pirebis 

administraciuli pasuxismgeblobis momwesrigebel normebSi, aseve 

№123/2007 gankargulebis 9.1 muxlSi, Semdgom Secvlili №81/2008 gank-
argulebiT, mouwodebs damsaqmeblebs daicvan janmrTelobis dacvisa da 

Sromis usafrTxoebis momwesrigebeli normebi. №231/2001 gankarguleba 

gamoricxavs administraciul pasuxismgeblobas im iuridiuli pirebis 

mimarT, romlebmac miiRes da moaxdines organizaciis, menejmentisa da 

kontrolis modelis danergva ubeduri SemTxvevis prevenciis mizniT, 

Tumca, Tavidan ver iqna acilebuli ubeduri SemTxveva. №81/2008 gank-
argulebis me-18 muxli iTvaliswinebs yvela riskis Sefasebisa da Sesa-

bamisi dokumentis SemuSavebis delegirebis SeuZleblobas. mizezi, ris 

gamoc SeuZlebelia am valdebulebis delegireba, cxadia: misi Sesruleba 

arsebiTia da strategiuli mniSvneloba aqvs gadawyvetilebebis miRebis 

TvalsazrisiT, radgan yvela sxva valdebuleba janmrTelobis dacva-

sa da Sromis usafrTxoebis sakiTxebze, swored maTgan gamomdinareobs 

logikuradac da samarTlebrivadac.

Tumca damsaqmebeli ar aris valdebuli, piradad ganaxorcielos ase-

Ti saqmianoba; norma uTiTebs damsaqmeblis valdebulebaze, daazustos 

Sefasebas nadvilad hqonda Tu ara adgili, aseve piradad unda Seamow-

mos misi teqnikur-samecniero Sinaarsi, radgan Tavad damsaqmebels aqvs 

amis SesaZlebloba. Tumca, rac yvelaze mniSvnelovania, damsaqmebels ar 

SeuZlia, moaxdinos gadawyvetilebebis miRebis delegireba misaRebi te-

qnikuri, organizaciuli da proceduruli zomebiT, rac saWiroa maT 

aRmosafxvrelad an Tu es SeuZlebelia, maT Sesamcireblad; igi, aseve 

ver moaxdens maTi implementaciis dagegmvis, efeqtianobis Semowmebisa 

da ganaxlebebis organizebis delegirebas.

amgvar interpretacias xels uwyobs 33-e muxlis me-3 punqti janmrT-

elobis dacvisa da Sromis usafrTxoebis marTvis sistemaSi ganawilebuli 

davalebebis Sesaxeb, romlis mixedviTac, janmrTelobis dacvisa da Sro-

mis usafrTxoebis marTvis sistema gamoiyeneba damsaqmeblis mier janmr-

Telobis dacvisa da Sromis usafrTxoebis marTvis sistemis menejerTan 

TanamSromlobiTa da licenzirebuli eqimis TanxmobiT 41-e muxliTa da 

29-e muxlis 1-li punqtis a) qvepunqtiT gaTvaliswinebul SemTxvevebSi.

amdenad, riskebis Sefasebis urTierTsapirispiro xasiaTisa da mniS-

vnelobis gaTvaliswinebiT, kanonmdebeli moiTxovs damsaqmeblis mier 

sxva dasaqmebulebis CarTulobis uzrnvelyofas janmrTelobis dacvisa 

da Sromis usafrTxoebis sakiTxebSi, raTa moxdes zomebis teqnikur-

samecniero Sinaarsisa da maTi organizaciuli da operatiuli proce-

durebis saTanado Seswavla.
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4.2. riskebis Sefasebis Sinaarsi

prevenciis sakiTxebze regulaciebis gaTvaliswinebiT, №81/2008 gankar-

gulebis 28-e muxlis 1-el punqtSi kanonmdebeli uTiTebs samuSao adgil-

ze riskebis Sefasebis mniSvnelobaze, rac gaTvaliswinebulia №626/1994 
gankargulebis me-4 muxlis 1-li punqtiTa da evropuli sasamarTlos 

2001 wlis 25 noembers gamotanili gadawyvetilebiT saqmeze C-49/00. am 
gadawyvetilebis Semdeg, faqtobrivad, kanonmdebelma №39/2002 kanonis 

21-e muxlze dayrdnobiT Secvala №626/1994 gankargulebis me-4 mux-

lis 1-eli punqtis Tavdapirveli formulireba, romelic awesebs dam-

saqmeblis mier saTanado teqnikuri, organizaciuli da proceduruli 

sifrTxilis dacviT, Sefasebis ganxorcielebis valdebulebas, riskebis 

aRmofxvrisa Tu Semcirebis mizniT. igi exeba ara mxolod samuSao aR-

Wurvilobis SerCevasTan dakavSirebul riskebs, aramed, aseve qimiur niv-

TierebebTan da preparatebTan dakavSirebul sakiTxebs.174

Tumca 1994 wlis sakanonmdeblo gankargulebis me-4 muxlis 1-eli 

punqtis formulirebisagan gansxvavebiT, sadac konkretuli riskebi 

zogadad aris mocemuli, axali norma, yvela kategoriis dasaqmebulis 

efeqtiani dacvis mizniT, calsaxad ayalibebs konkretul riskebs.

„konkretuli riskebis“ cneba175 (miuxedavad imisa, rom zusti termini 

gamoxatavs konkretuli safrTxis gamovlenasa da misgan gamomdinare sa-

muSaosTan dakavSirebuli riskebis ganviTarebas) moicavs:

_ samuSao stresTan kavSirSi myof riskebs, evropuli 2004 wlis 8 
oqtombris CarCo xelSekrulebasTan kavSirSi;

_ orsul dasaqmebulebTan dakavSirebul riskebs, 2001 wlis 26 mar-

tis №151 gankargulebis normebis Sesabamisad, Testo Unico sulla tutela e il 
sostegno della maternità e della paternità, nawili II, kari I;

_ sqesTan,176 asakTan,177 warmoSobis qveyanasTan178 dakavSirebuli sx-

vaobebidan gamomdinare riskebs;

_ samuSaos Sesrulebis Sesaxeb specifikuri tipis xelSekrulebasTan 

dakavSirebul riskebs.

174 ix. Cass. pen., 18 December 2007, n. 36470, in Dir. Prat. Lav., (2008), 41, 2380
175 S. Bertocco, Contenuto della valutazione dei rischi (art. 28, D.Lgs. 9.4.2008, n. 81), in F. Carinci, 
E. Gragnoli (eds.), 42-e sq., 295.
176 am sakiTxis ufro Rrma kvlevisaTvis ix. C. Frascheri, Salute e sicurezza sul lavoro in ottica 
di genere, (Rome, 2010).
177 ix. F. Bacchini, La valutazione dei rischi,in ISL, (2008), at 265; reformamde arsebuli regu-

laciebis mimoxilvisaTvis ix. L. Angelini, I lavoratori minorenni, in F. Carinci (ed.), Diritto del 
lavoro. Commentario, VIII, (Turin, 2007), at 403; L. Prati, Protezione dei giovani sul lavoro, in Ig. 
Sic. Lav., (2000), at 12.
178 am sakiTxis ufro Rrma kvlevisaTvis ix. F. Bacchini, La valutazione dei rischi lavorativi e 
la provenienza da altri paesi, in Tutela Sic. Lav., (2013), at 2.
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me-2-dan bolo punqtamde normebi Semotanil iqna №106/2009 gankar-

gulebiT. amgvari normis faseuloba is aris, rom mogvca imave moTxovne-

bi, rac manamde iyo (magaliTad, №276/2003 gankargulebis me-20 mux-

lis  5.g) punqti da 21-e muxlis 1.e) punqti, an №368/2001 gankargulebis 

me-3 muxlis d) punqti), magram man ufro gasagebad gansazRvra xelSek-

rulebis dasadebad saWiro moTxovnebi da samuSaosTan dakavSirebuli 

riskebi sxvadasxva tipis xelSekrulebaSi. sxvagvarad rom vTqvaT, saTa-

nado yuradReba unda daeTmos specifikur an uCveulo riskebs, romelic 

dakavSirebulia arapermanentul, wyvetili xasiaTisa da sammxriv xelSek-

rulebebTan (romelTagan umravlesoba SeiZleba ganisazRvros, rogorc 

„atipuri SromiTi xelSekrulebebi“). amgvarad, es norma aris zogadi 

principi, romlis Tanaxmadac, garda sxva aspeqtebisa, damsaqmebelma 

mxedvelobaSi unda miiRos, aseve samuSaosTan dakavSirebuli riskebi, 

romlebic gamomdinareobs arastandartuli SromiTi xelSekrulebidan. 

aseTebia, magaliTad, vadiani xelSekrulebebi179 an proeqtze damokidebu-

li xelSekrulebebi, sadac risks qmnis dasaqmebulis arasakmarisi codna 

da miuCvevloba arsebul garemosa da samuSao organizebasTan.180

miuxedavad imisa, rom zemoT mocemuli sia ilustraciulia, igi ver 

iqneba amomwuravi, radgan, Tundac Teoriul doneze, ver gakeTdeboda 

CamonaTvali, kanoniT gaTvaliswinebulis garda, sxva potenciuri situa-

ciebis Sesaxeb, romelic garkveuli kategoriis dasaqmebulebis mimarT 

imoqmedebda (magaliTad, SezRuduli SesaZleblobis mqone dasaqmeb-

ulebis SemTxveva),

Tumca es aris riskebis Sefasebis regulaciaSi mniSvnelovani evo-

lucia: obiqturidan subieqtur Sefasebamde da teqnikuridan jgufur-

individualur Sefasebamde.

manam, sanam Testo Unico Sevidoda ZalaSi, Sromis saministrom №102/1995 
werilSi ganacxada, rom saTanado yuradReba unda daTmoboda konkre-

tul riskebs, romelic imave safrTxeebTan kavSirSi da dasaqmebulTa 

saSualo odenobis gaTvaliswinebiT, ufro saSiSadaa miCneuli maxasiaTe-

blebis an/da pirobebis gaTvaliswinebiT.

179 ix. Cass. civ., 2 April 2012, n. 5241, in Dir. Prat. Lav., 2013, 20, 1321, sadac aRniSnulia, rom 
2001 wlis n. 368 brZanebis me-3 muxli sawarmoebs, romlebsac ar ganuxorcielebiaT 
Sromis usafrTxoebis riskebis Sefaseba, imperatiulad ukrZalavs vadiani xelSek-

rulebebis dadebas im dasaqmebulTa dacvis mizniT, romlebic naklebad icnoben sa-
muSao garemosa da arsebul samuSao aRWurvilobebs: Sedegad, Tu damsaqmebeli ar ga-
naxorcielebs riskebis Sefasebas, mis mier dadebuli vadiani xelSekruleba miiCneva 
uvadod dadebulad, s.k-s 1339 da 1419 muxlebis Sesabamisad
180 ix. S. Ferrua, M. Giovannone, M. Tiraboschi, Gruppi di lavoratori esposti a rischi particolari e 
tipologie di lavoro fl  essibile: la valutazione del rischio, in M. Tiraboschi, L. Fantini (ed.), Il Testo 
Unico della salute e sicurezza sul lavoro dopo il correttivo (D.Lgs n. 106/2009), (Milan, 2009), at 582.
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4.3. riskebis Sefasebis dokumenti  

(Documento di Valutazione dei Rischi (DVR))

mas Semdeg, rac riskebis Sefaseba dasruldeba, damsaqmebels aqvs valdeb-

uleba, romlis delegirebas sxvaze ver moaxdens, moaqcios es yvelaferi 

erTad e.w. riskebis Sefasebis dokumentSi.181 am valdebulebis Sesrulebi-

sas damsaqmebelma unda iTanamSromlos janmrTelobis dacvisa da Sromis 

usafrTxoebis menejment sistemis samsaxurTan182 da licenzirebul eqim-

Tan, xolo janmrTelobis Semowmebis SemTxvevaSi ki konsultacia unda 

gaiaros, aseve dasaqmebulTa warmomadgenelTan. am ukanasknels ufleba 

aqvs moiTxovos aseTi dokumentis aslis miReba, rac saWiroa aRniSnuli 

funqciis Sesasruleblad.

№81/2008 gankargulebis 28-e muxlis me-2 punqti adgens konkret-

ul elemenetebs, rasac riskebis Sefasebis dokumenti unda Seicavdes. 

pirvel rigSi, es dokumenti unda moicavdes riskebis Sefasebis Sesaxeb 

angariSs, romelic azustebs kriteriumebs, romelze dayrdnobiTac unda 

gakeTdes riskebis Sefaseba; kerZod, 2009 wlis №106 makoreqtirebeli 

gankargulebiT dadginda, rom damsaqmebels SeuZlia, Tavad gadawyvi-

tos, rogor Seadginos dokumenti da misTvis mboWavi ar unda iyos wi-

naswar dadgenili standarti. damsaqmebelma am procesSi unda gaiTval-

iswinos, rom dokumenti unda iyos martivi, mokle da gasagebi, raTa 

uzrunvelyofil iqnes misi sisrule, prevenciisa da Sida intervenciis 

dagegmvasTan Sesabamisoba. ufro metic, dokumenti unda xdides naTels, 

konkretuli momentisaTvis romeli prevenciuli da dacvis zomebi iqna 

kompaniis mier gamoyenebuli.183

garda amisa, riskebis Sefasebis dokumenti ara mxolod unda axdendes 

imis ilustrirebas, Tu romelia saWiro zomebi sawarmoSi usafrTxoebis 

xarisxis gasaumjobeseblad, aramed imasac unda aRwerdes, Tu rogor aqvs 

damsaqmebels dasaxuli miznis miRweva184, aseve unda ganisazRvros miz-

181 ix. I. Destito, S. Ferrua, Il documento sulla valutazione dei rischi, in M. Tiraboschi, L. Fantini (ed-
ited by), Il Testo Unico della salute e sicurezza sul lavoro dopo il correttivo (D.Lgs 106/2009), (Milan, 
2009), at 551; ix. Cass. pen., 4 October 2007, n. 4063 in CED Cassazione, (2008).
182 ix. Cass. pen., 27 April 2012, n. 27934, in Dir. Prat. Lav., 2012, 38, 2425, romlis Tanaxmadac 
riskebis SefasebasTan dakavSirebiT arsebul valdebulebaze (damsaqmebelma unda 
Seasrulos igi ubeduri SemTxvevis prevenciis Sesaxeb moqmedi kanonmdeblobis Se-
sabamisad) gavlenas ar axdens Sromis usafrTxoebis oficris winaswari gafrTxile-

bebi; amave sakiTxze, ix. Cass. pen., 1 December 2009, n. 4917, in Dir. Prat. Lav., (2010), 12, 684.
183 ix. Cass. pen., 5 July 2006, n. 33473, in R. Guariniello, Il Testo Unico sicurezza sul lavoro (com-
mentato con la giurisprudenza), (Milan, 2008), at 177 ff.. 
184 ix. Cass. pen., 17 October 2013, n. 4961, in CED Cassazione, 2014, romlis Tanaxmad, Sromis 
usafrTxoebasTan dakavSirebiT riskebis Sefaseba unda moicavdes rogorc preven-

ciul zomebs, aseve prevenciuli zomebis gasaaxleblad saWiro saSualebebs.
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nis miRwevisas, romeli subieqtiebi iqnebian CarTulni, kompaniaSi maTi 

adgilis gaTvaliswinebiT; amiT miiRweva organizaciuli da funqciuri 

midgoma (aseve ierarqiuli), rac gaTvaliswinebulia №81/2008 gankar-

gulebiT. pirebs, romlebsac ekisrebaT pasuxismgebloba usafrTxoebis 

sakiTxebze, unda hqondeT saTanado codna da Zalaufleba, raTa ganax-

orcielon efeqturi da konkretuli qmedebebi. rac Seexeba organizaci-

uli da programuli pasuxismgeblobis subieqtur identifikacias Sro-

mis usafrTxoebis sakiTxebSi, kanonmdebelma daadgina, rom dokumenti 

unda Seicavdes reestrs subieqtTa konkretuli saxelebis miTiTebiT, 

vinc miiRo monawileoba riskebis SefasebaSi (saxeldobr, janmrTelobis 

dacvisa da Sromis usafrTxoebis marTvis sistemis oficeri, dasaqmebul-

Ta usafrTxoebisa Tu adgilobrivi warmomadgeneli da licenzirebuli 

eqimi). bolos, saWiroa davalebebis identificireba, romelic moiTxovs 

profesiul unarebs, specifikur gamocdilebas, adekvatur profesiul 

ganaTlebasa da trenings.

amasTan, №81/2008 gankargulebis 28-e muxlis me-3 punqti iTval-

iswinebs, rom riskebis Sefasebis dokumenti unda iyos SesabamisobaSi 

teqnikur sakiTxebze saxelmZRvanelo prinipebTan: kerZod, riskebis Se-

faseba unda moxdes Semdegi faqtorebis gaTvaliswinebiT: qimiuri da 

fizikuri agentebis moqmedeba (mikroklimati, xmauri, ultrabgerebi, 

eleqtromagnituri velebi, xelovnuri optikuri radiacia, hiperbari-

uli atmosfero, vibracia), kancerogenuli agentebi, biologiuri agen-

tebi, tvirTis xeliT gadazidva, vizualuri ekranebi, cecxlTan da af-

eTqebebTan Semxebloba.185

„auTsorsinguli“ [dasaqmebis saagentoebis CarTulobiT warmoqmnili 

urTierToba] da qvekontraqtorebis samuSaodan gamomdinare aqtivo-

bebTan dakavSirebiT iqmneba riskebis Sefasebis calke dokumenti.186

185 ix. F. Bacchini, 177-e sq., 5, 265; D. Cirioli, Il documento sulla valutazione dei rischi, in M. Ti-
raboschi (ed.), Il Testo Unico della salute e sicurezza nei luoghi di lavoro, (Milan, 2008), at 412; A. 
Giuliani, Misure generali di tutela, obblighi del datore di lavoro e valutazione dei rischi, in G. Santoro 
Passarelli (ed.), La nuova sicurezza in azienda. Commentario al Titolo I del D.Lgs. n. 81/2008, (Mi-
lan, 2008), at 99.
186 Sesabamisi dokumentis Seqmnisa da 26-e muxlis me-3 punqtis Sefasebis Sesaxeb, ix. O. 
Bonardi, La sicurezza sul lavoro nel sistema degli appalti, in WP Olympus, (2013), at 26; S. Bertocco, 
La posizione di garanzia del datore di lavoro-committente negli appalti `interni~, in M. T. Carinci, C. 
Cester, M. G. Mattarolo, F. Scarpelli (eds.), Tutela e sicurezza del lavoro negli appalti privati e pub-
blici. Inquadramento giuridico ed effettività, (Turin, 2011); F. Bacchini, Le tutele lavoristicoantinfor-
tunistiche negli appalti `d’impresa~ ed endoaziendali. Commento all’art. 3, comma 1, lett. a), b), in 
F. Bacchini (ed.), Commentario alla sicurezza del lavoro, legge 123 del 3 agosto 2007, (Milan, 2008); 
F. Bacchini, Committenti e appaltatori. Commento all’art. 26 del D.Lgs. n. 81/2008, in M. Tiraboschi 
(ed.), Il Testo Unico della salute e sicurezza nei luoghi di lavoro. Commentario al decreto legislativo 
9 aprile 2008, n. 81, (Milan, 2008); P. Tullini, Art. 26, in L. Montuschi (ed.), La nuova sicurezza sul 
lavoro. D. lgs. 9 aprile 2008, n. 81 e successive modifi  che, vol. I., ( Bologna, 2010).
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№81/2008 gankargulebis 53-e muxlis normebis Sesabamisad, riskebis 

Sefasebis dokumenti unda iqnes Senaxuli IT [cifruli saxiT] mowyobi-

lobaSi, raTa SesaZlebeli iyos avtomaturi monacemebis damuSaveba.

ufro metic, riskebis Sefasebis dokumentis Seqmnis TariRi unda 

iyos zusti:187 am moTxovnis dawesebiT kanonmdebeli miznad isaxavda, 

SeswinaaRmdegeboda dokumentis adrindeli TariRiT momzadebis tenden-

cias, rasac adgili hqonda inspeqtirebis an, ufro xSirad, dasaqmebulTa 

mier mZime an sasikvdilo dazianebebis miRebis Semdgom. 2009 wlis №106 
makoreqtirebelma gankargulebam gaamartiva procedurebi, romlebic 

miznad isaxavda dokumentis TariRis namdvilobis uzrunvelyofas. ker-

Zod, ara mxolod damsaqmebelma unda moaweros xeli dokuments misi 

TariRis gansasazRvrad, aramed, aseve janmrTelobis dacvisa da Sro-

mis usafrTxoebis marTvis sistemis oficerma, dasaqmebulTa warmomad-

genelma usafrTxoebis sakiTxebSi da licenzirebulma eqimma, aseTi piris 

arsebobis SemTxvevaSi. amgvari gamartiveba rTuli procedurebis al-

ternativaa, rogoricaa: sanotaro damowmeba, Sida normebisa Tu damow-

mebuli meilis, drois Stempelis gamoyeneba Tu registrirebuli elf-

ostis Tavad gamomgzavnisaTvis gagzavna. garda amisa, dadgenilia, rom 

riskebis Sefasebis dokumenti unda iqnes Senaxuli da daculi Sesabamisi 

warmoebis erTeulSi.

4.4. riskebis Sefasebisa da Sesabamisi dokumentis xelaxla 

SemuSavebuli versia

№81/2008 gankargulebis 290-e muxlis me-3 punqtis Tanaxmad, riskebis 

Sefaseba, iseve rogorc Sesabamisi dokumentacia, unda ganaxldes da xe-

laxla SemuSavdes garkveuli periodis gasvlis Semdgom. faqtobrivad, 

Testo Unico ar iyo pirveli regulacia, romelmac daawesa riskebis Se-

fasebisa da saTanado dokumentaciis xelaxla SemuSavebis valdebuleba 

teqnologiur, prevenciul da dacvis standartebis cvlilebebTan er-

Tad188; es asea im SemTxvevaSi, Tu cvlilebebi gavlenas axdens warmoe-

bis procesze an samuSao procesis organizebaze, ramac, saboloo jamSi, 

SesaZloa, gavlena moaxdinos dasaqmebulTa janmrTelobis dacvasa da 

Sromis usafrTxoebaze. Tumca Testo Unico-s mier SemoRebuli siaxle, ma-

187 ix. A. Giuliani, La data certa, in M. Tiraboschi, L. Fantini (ed.), Il Testo Unico della salute e si-
curezza sul lavoro dopo il correttivo (D.Lgs n. 106/2009), (Milan, 2009), at 563.
188 teqnologiuri ganviTarebis siCqaris identificirebis sirTulesTan dakavSire-

biT, romelze dayrdnobiTac ganisazRvreba riskebis Sefasebis valdebuleba ix. F. 
Pontrandolfi , La posizione di confi  ndustria. Il decreto correttivo al decreto legislativo n. 81 del 2008, 
in M. Tiraboschi, L. Fantini (eds.), Il Testo Unico della salute e sicurezza sul lavoro dopo il correttivo 
(D.Lgs 106/2009), (Milan, 2009), at 230.
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namde arsebuli regulaciebisagan gansxvavebiT, adgens mniSvnelovani 

dazianebebis SemTxvevaSi riskebis xelaxali Sefasebis aucileblobas189 

da maSin, rodesac amis aucilebloba dgindeba janmrTelobis Semowmebis 

SedegebiT. manamde arsebuli regulaciebis msgavsad, xelaxali SemuSave-

ba gulisxmobs prevenciul da dacvis sakiTxebSi cvlilebis Semdgomi 

reviziis saWiroebas.

2009 wlis №106 makoreqtirebeli gankarguleba Zireulad cvlis 

riskebis Sefasebisa da Sesabamisi dokumentis ganaxlebis valdebulebas 

da calsaxad adgens me-3 punqtSi, rom amave muxlis 1-li da me-2 pun-

qtebiT gaTvaliswinebuli procedurebis Sesabamisad, riskebis Sefasebis 

xelaxali SemuSavebis valdebuleba dauyovnebliv unda Sesruldes; ma-

Sin, rodesac dokumentis xelaxal SemuSavebas adgili unda hqondes Se-

sabamisi saWiroebis dadgomidan 30 kalendarul vadaSi, rac sabolood 

gamoiwvevs prevenciuli da dacvis zomebis reviziasa da ganaxlebas.

miuxedavad am normis mniSvnelobisa, arsebobs eWvebi imasTan dakav-

SirebiT, Tu ramdenad SesaZlebelia, ganisazRvros rodis dgeba is gare-

moebebi, saidanac unda aiTvalos 30 kalendaruli dRe, ra vadaSic Sesa-

bamisi zomebi da dokumenti unda iqnes ganaxlebuli. 

5. me-5 nawili

5.1. saswrafo daxmarebis, xanZarsawinaaRmdego da pirveladi 

daxmarebis marTva

89/391/EEC direqtivis me-8 muxlis 1-li da me-2 punqtebiT damsaqmebels 

akisreben valdebulebas, „miiRos saWiro zomebi dasaqmebulTa pirve-

ladi daxmarebis, xanZarsawinaaRmdego dacvisa da evakuaciisaTvis, ro-

melic adaptirebuli iqneba saqmianobis xasiaTTan da zomasTan; aseve 

gaTvaliswinebul unda iqnen samuSao adgilze myofi sxva pirebi~, aseve 

„unda damyardes sagareo kontaqtebi pirveladi daxmarebis, saswrafo sa-

medicino daxmarebis, samaSvelo da xanZarsawinaaRmdego samsaxurebTan.“

`damsaqmebeli, sxva movaleobebTan erTad, valdebulia, gansazRvros 

pirveladi daxmarebis, saxanZro usafrTxoebisa da dasaqmebulTa evakua-

ciisaTvis saWiro zomebis danergvaze pasuxismgebeli pirebi.~

amgvari normebi gadmotanil iqna sagangebo situaciebis marTvis 

Sesaxeb №81/2008 brZanebis me-3 Tavis me-6 nawilSi, romelic Sedgeba 4 

189 am TvalsazrisiT, ix. Cass. pen., 5 February 2013, n. 9505, in Dir. Prat. Lav., (2013), 19, 1246, 
romlis Tanaxmadac, dasaqmebulTa ubeduri SemTxvevebis monitoringis Sesaxeb mona-

cemebis damuSaveba aris prevenciis da gansakuTrebiT riskebis Sefasebis ganaxlebis 
valdebulebis Sesasruleblad aucilebeli winapiroba.
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muxlisagan (43-dan-46-e),190 romelTa formulireba asaxavs gauqmebuli 62 
№6/1994 gankargulebis me-12-dan-me-15 muxlebis Sinaarss, rac mocemuli 

iyo 1-li karis me-3 TavSi.

sakanonmdeblo TvalsazrisiT, amJamad ZalaSi myofi normebiT mniS-

vnelovani cvlilebebi ar ganxorcielebula, manamde arsebulTan Se-

darebiT. SemaTavazebnul iqna axali gansazRvrebebi da klasifikaciebi, 

romelic azustebs calkeul terminebs, ramac winaT garkveuli dabneu-

lobebi gamoiwvia.

43-e muxli zustad misdevs da imeorebs №626/1994 gankargulebis me-

12 muxlis Sinaarssa da struqturas; erTaderT siaxles warmoadgens is, 

rom termini pronto soccorso (sityvasityviT „sagangebo situaciebis marTvis 

samsaxuri“) Seicvala terminiT primo soccorso-Ti („pirveladi daxmarebiT“). 

faqtobrivad, doqtrinam xazi gausva pronto soccorso-s terminis gamoy-

enebis aramarTebulobas, radgan es ukanaskneli gamoiyeneba sazogadoe-

brivi janmrTelobis sferoSi samedicino da paramedicinis personalis 

mier intervenciis identificirebisaTvis. am dros, termini primo soccorso 
aRniSnavs daxmarebas, romelic gaeweva moulodneli SemTxvevis Sede-

gad dazaralebuls, nebismieri piris mier gawvrTnili da kvalificiuri 

personalis mier aseTi daxmarebis gauwevlobamde; ufro metic, termini 

primo soccorso yvelaze metad Seesabameba termins „pirveladi daxmareba“, 

rac mocemulia evropul saxelmZRvaneloebSi erovnul kanonmdeblobaSi 

implementaciis Sesaxeb.

№106/2009 gankarguleiT damsaqmebeli valdebulia, rom uzrunve-

lyos samuSao adgilze safrTxis Sesabamisi xanZarusafrTxoeba, man aseve 

unda dauTmos yuradReba garkveul garemoebebs, ra drosac SesaZloa, 

dadges am usfrTxoebis sakiTxi.191 №626/1994 gauqmebuli gankargulebis 

45-e muxli Seesabameba me-15 muxls da awesrigebs pirvelad daxmarebas-

Tan dakavSirebul sakiTebs.192 1-li punqti imave struqturas gvTavazobs, 

rasac manamde arsebuli norma da adgens, rom damsaqmebeli valdebu-

lia, pirveladi da saswrafo daxmarebiT uzrunvelyos dasaqmebulebi, 

aseve dauTmos sakmarisi yuradReba sxva pirebis arsebobas, gaiTval-

190 ix. P. Albi, Gestione delle emergenze. Commento agli artt. 43-46 del D.Lgs. 81/2008, in M. Grandi, 
G. Pera (eds.), Commentario breve alle leggi sul lavoro, (Padua, 2009); L. Angelini, La gestione delle 
emergenze, in L. Zoppoli, P. Pascucci, G. Natullo (eds.), Le nuove regole per la salute e la sicurezza 
dei lavoratori, (Milan, 2008); A. Rotella, La gestione delle emergenze, in Ig. sic. lav., (2008), at 5; A. 
Corvino, La gestione delle emergenze, in M. Tiraboschi (ed.), Il Testo Unico della salute e sicurezza 
nei luoghi di lavoro, (Milan, 2008), at 473.
191 ix. N. Paci, Disposizioni generali in merito alla gestione delle emergenze (art. 43, D.Lgs. 9.4.2008, 
n. 81), in F. Carinci, E. Gragnoli (eds.), Codice Commentato dellaSicurezza sul lavoro, (Turin, 2010).
192 ix. N. Paci, Gli obblighi del datore di lavoro in materia di primo soccorso (art. 45, D.Lgs. 9.4.2008, 
n. 81), in F. Carinci, E. Gragnoli (eds), Codice Commentato della Sicurezza sul lavoro, (Turin, 2010).
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iswinos saqmianobis xasiaTi, sawarmos sidide da licenzirebuli eqimis 

daskvna. am dros, me-2 punqti adgens: `Regolamento recante disposizioni sul 
pronto soccorso aziendale, in attuazione dell’articolo 15, comma 3 del D.lgs. n. 626/1994 
e s.m.~  2003 wlis 15 ivlisis №388 gankargulebasTan Sesabamisobis val-

debulebas (aseTia pirveladi daxmarebis mowesrigeba №626/1994 gankar-

gulebis me-15 muxlis me-3 punqtis Sesabamisad), romelic iTvaliswinebs 

specialur moTxovnebs samuSao adgilze arsebuli samedicino-qirur-

giul xelsawyoebTan dakavSirebiT (samedicino samosi da saswrafo sa-

medicino daxmarebis kompleqti (cassetta di pronto soccorso), an, rac ufro 

metad gavrcelebulia, pirveladi daxmarebis kompleqti) da pirveladi 

daxmarebis aRmomCeni pirebis treningebTan dakavSirebiT. me-3 punqtiT 

dgindeba imis gansazRvris saWiroeba, Tu rogor unda iqnes gamoyeneb-

uli №388/2003 gankarguleba sarkinigzo saqmeebSi; 2011 wlis 24 ianvris 

gankarguleba №19 aregulirebs pirvelad daxmarebasTan dakavSirebiT 

sarkinigzo momsaxurebis specifikuri gamoyenebis sakiTxebs.

46-e muxli awesrigebs xanZris prevenciis sakiTxebs da SesaZloa miC-

neul iqnes, rogorc Tavis yvelaze inovaciuri muxli №626/1994193 gan-

kargulebis me-13 muxlisgan gansxvavebiT, romlis 1-li punqti adgens, 

rom xanZris prevencia aris dominanturi sajaro interesi da, amdenad, 

warmoadgens saxelmwifos eqskluziuri kompetenciis sferos, romlis 

mizania adamianTa cxovrebis, maTi usafrTxoebisa da garemos dacva (es 

norma imeorebs №139/2006 gankargulebis me-13 muxlis Sinaarss). me-2 
punqti awesebs xanZris prevenciisaTvis dasaqmebulTa usafrTxoebisa da 

janmrTelobis dasacavad saWiro zomebs, romlebic gamoyenebul unda 

iqnes samuSao adgilze, axali gankargulebis mixedviT. me-3 punqtSi yur-

adReba maxvildeba Sinagan saqmeTa da Sromisa da socialuri dacvis min-

istrebis mier gamoxatul ganzraxvaze, rom miiRon riskebTan mimarTebiT 

erTi an ramdenime brZaneba Semdeg sakiTebze:

a) identifikaciisaTvis saWiro kriteriumebi:

_ xanZris prevenciisaTvis saWiro zomebi da xanZris negatiuri 

efeqtebis minimizacia;

_ saxanZro usafrTxoebis zomebi;

_ inspeqtirebis meTodebi da xaZarTan brZolisaTvis saWiro danad-

garebisa da aRWurvilobebis remonti;

_ saswrafo daxmarebis menejmentis kriteriumebi;

b) Sida saxanZro da prevenciis momsaxurebis maxasiaTeblebi, dasaqme-

193 L. Fantini, Il primo soccorso e la prevenzione incendi, in M. Tiraboschi (ed.), Il Testo Unico della 
salute e sicurezza nei luoghi di lavoro, (Milan, 2008); N. Paci, La prevenzione incendi (art. 46, D.Lgs. 
9.4.2008, n. 81), in F. Carinci, E. Gragnoli (eds), Codice Commentato della Sicurezza sul lavoro, 
(Turin, 2010).
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bulTa mimarT wayenebuli moTxovnebisa da maTTvis saWiro treningebis 

CaTvliT.

miuxedavad amisa, me-4 punqtis mixedviT, sanam es brZanebebi miiRe-

ba, aucilebelia xanZris prevenciis 1998 wlis 10 martis gankargulebiT 

dadgenili zogadi kriteriumebis gamoiyeneba.194

46-e muxlis me-5 punqti iTvaliswinebs Sinagan saqmeTa ministris 

gansakuTrebuli gankargulebis meSveobiT specializebuli jgufebis 

Seqmnas, romelic daexmareba kompaniebs xanZris prevenciisa da am pro-

cedurebis ganxorcielebis sakiTxebSi. me-6 punqti adgens, rom mexanZ-

reTa departamentis centraluri da sxva (periferiuli) struqturebi, 

sajaro samaSvelo da samoqalaqo Tavdacvis samsaxurebia pasuxismgebeli 

xanZris prevenciis zedamxedvelobaze, garda im SemTxvevebisa, romlebic 

moculia gansaxilveli gankrgulebis me-13 muxliT. bolos, me-7 punqti 

adgens, rom is sainspeqcio resurebi unda moxmardes erovnulis saxn-

Zro Zalebis (National Fire Corps) samuSao adgilze saxanZro usafrTxoebis 

gaumjobesebis miznebs.

6. me-6 nawili

6.1. samuSao adgilze momxdari SemTxvevebisa da profesiuli 

daavadebebis savaldebulo dazRveva

konstituciis 38-e muxlis me-2 punqtis Tanaxmad, „dasaqmebulebi ufle-

bamosilni arian, daavadebis, uunarobisa Tu sawarmoo SemTxvevis dros195 

uzrunvelyofili iyvnen TavianTi saWiroebebis Sesabamisi adekvaturi 

saSualebebiT.“ italiuri samarTlis sistema iTvaliswinebs samuSao adg-

ilze momxdari SemTxvevebisa da profesiuli daavadebebis savaldebulo 

dazRvevas, romelsac uzrunvelyofs Istituto nazionale di assicurazioneper gli 

194 ministris 1998 wlis 10 martis gankargulebis SinaarsTan mimarTebiT, ix. D. Pog-
giali, T. Zuccaro, La prevenzione degli incendi, in VV. AA., Responsabili e addetti del servizio pre-
venzione e protezione, in Ig. Sic. Lav., I corsi, Milan, (2006), at 161; F. De Rossi, A. Festa, Gestione 
delle emergenze: prevenzione incendi, evacuazione, pronto soccorso, in F. Carinci (ed.), Diritto del 
Lavoro. Commentario, (Turin, 2007), at 352.
195 ix. Cass. civ., 20 December 2011, n. 27679, in CED Cassazione, 2011, romlis Tanaxmadac, 
sawarmoo SemTxveviT gamowveuli uunarobis gamo pensiis miRebaze ufleba aniWebs 
pirs uflebas, miiRos ara mxolod dazRveviT gaTvaliswinebuli sadazRvevo SemTxve-

vis kompensacia, aramed aseve uzrunvelyofs mas Sesabamisi ekonomikuri saWiroebebi-

sas, rac dakavSirebulia mis mier Sromisuunarobis srul an nawilobriv SezRudvas-

Tan, amitomac mizani kavSirSia savaldebulo dazRvevis sakompensacio funqciasTan, 
rac mocemulia konstituciaSi (38-e muxlis me-2 punqti, Cost.), da efuZneba solida-

robas (italiis sakonstitucio sasamarTlo, 2000 wlis 7 Tebervlis №36 da 1997 wlis 
21 noembris №350 gadawyvetilebebi).
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infortuni sul lavoro e le malattie professionali (INAIL) (samuSao adgilze momxdari 

SemTxvevebisa da profesiuli daavadebebis savaldebulo dazRvevis 

erovnuli instituti).196

samoqalaqo kodeqsis 2043-e muxli ganamtkicebs princips (kompensacia 

ukanono qmedebebis gamo) Semdegi formulirebiT: „nebismieri ganzraxi 

Tu gaufrTxilebeli qmedebis SemTxvevaSi, Tu es dausabuTebel zians 

ayenebs sxvas, avaldebulebs am qmedebis ganmaxorcielebel pirs aanaz-

Rauros miyenebuli ziani~; es avaldebulebs damsaqmebels aunazRauros 

dasaqmebels miyenebuli ziani, Tu man ar Seasrula SemTxvevis preven-

ciasTan dakavSirebuli valdebulebebi; es principi gamomdinareobs re-

spublikis prezidentis №1124/1965 gankargulebidan; man cvlilebebi da 

damatebebi ganicada №38/2000 gankargulebiT.197

prezidentis №1124/1965 gankrgulebis 1-li da me-4 muxlebis Sesabam-

isad damsaqmebeli valdebulia, INAIL-is meSveobiT, daazRvios dasaqmeb-

ulebi samuSao adgilze momxdari SemTxvevebisa da profesiuli daavade-

bebisagan, gansakuTrebiT ki, maSin, rodesac dasaqmebulebi muSaobisas 

iyeneben wnevas, eleqtro da Termul manqanebs, danadgarebs, aseve, amgvar 

sawarmoSi samuSaos SemTxvevaSi maSinac, Tu isini ar iyeneben aRniSnul 

manqanebs aRWurvilobasa Tu danadgarebs.

am debulebis moqmedebis sfero gafarTovda sakonstitucio sa-

samarTlosa198 da sakasacio sasamarTlos mier da moicva aseve inteleq-

tualur samuSaoze dasaqmebulebi, romlebic saqmianobis dros iyeneben 

manqanebs an, romlebic aseT garemoSi muSaoben. mogvianebiT es debuleba 

kidev ufro gafarTovda №38/2000 gankrgulebiT da dadginda, rom daz-

Rveva saWiroa, aseve „nawilobriv daqvemdebarebuli dasaqmebulebisaTvi-

sac“ (para-subordinated workers) (pirebi, romlebic xelfass iReben damsaqme-

belTan dakavSirebuli proeqtidan an samuSaodan), evropuli kavSiris 

arawevr qveyanaSi momuSave aRmasrulebeli organoebis xelmZRvanelebisa 

da profesionali aTletebisaTvis.

dazRveva moicavs yvela im SemTxvevas, romelic gamowveulia Zalado-

brivi qmedebiT da adgili hqonda samuSao adgilze, aseve profesiul 

daavadebas, romelic dakavSirebulia samuSaos SesrulebasTan199.

196 G. Gulotta, La responsabilità civile dell’imprenditore per infortuni sul lavoro e malattie profes-
sionali dei dipendenti, in Riv. Giur. Lav., (1980), IV, 341; G. Ferrari, Infortuni sul lavoro e malattie 
professionali, (Padua, 1993).
197 ix. D. Poletti, Danno alla salute e infortuni sul lavoro: dall’evoluzione giurisprudenziale alla ri-
forma legislativa, in F. D. Busnelli, M. Bargagna (eds.) La valutazione del danno alla salute. Profi  li 
giuridici medico-legali e assicurativi, (Padua, 2001).
198 ix. Corte cost., 16 October 1986, n. 221, in Riv. Giur. Lav., (1986), III, 252, a. andreonis anota-

ciiT; Corte cost., 26 July 1988, n. 880, in Giur. It., (1989), I, 1, 584.
199 ix. G. Alibrandi, Infortuni sul lavoro e malattie professionali, (Milan, 2002); ix. aseve, A. De Mat-
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sasamarTlos gadawyvetilebebSi mocemuli direqtivebis safuZvelze 

№38/2000 gankargulebam savaldebulo dazRvevaSi moaqcia e.w. in itinere 
accidents, kerZod, SemTxveva, rodesac dasaqmebuli midioda samsaxurSi 

an mgzavrobda or punqts Soris, maT Soris sadilad mimaval an [samsax-

urisken] mimaval gzaze, Tu samuSao adgilze ar arsebobs sasadilo.200

INAIL-is mier uzrunvelyofili №1124/1965 gankargulebiT gaTval-

iswinebuli dazRvevis meSveobiT aris, rom damsaqmebeli Tavisufldeba 

samoqalaqo pasuxismgeblobisagan, samuSao adgilze momxdari SemTxvevi-

sa da profesiuli daavadebebis SemTxvevaSi.

damsaqmeblis gaTavisufleba pasuxismgeblobisagan gamomdinareobs 

savaldebulo dazRvevis reJimisgan, romelic ufro meti dacviT uzrun-

velyofs dazaralebul dasaqmebuls, ius commune-sTan SedarebiT, radgan, 

pirvel SemTxvevaSi, dasaqmebuli dazRveulia, roca ziani gamowveulia 

iseTi movleniT, romelic winaswar ar iyo ganWvretadi an TviT dasaqme-

buls miuZRvis brali Sedegis dadgomaSi.

damsaqmebeli ar Tavisufldeba samoqalaqo pasuxismgeblobisagan, Tu 

Tavad damsaqmebeli, an, isk-is 2049-e muxlis Sesabamisad, masze daqvemde-

barebuli sxva pirebi, braldebulad iqnen cnobili sisxlis samarTlis 

saqmeze, romelic kavSirSia miyenebul zianTan201 (imis gaTvaliswinebiT, 

rom samoqalaqo pasuxismgebloba gamoiricxeba maSin, rodesac SemTxve-

va warmoadgens dazaralebuli piris kriminaluri qmedebis Sedegs). am 

SemTxvevaSi, dasaqmebuli uflebamosilia, aRZras saqme damsaqmeblis wi-

naaRmdeg, im zianis anazRaurebis moTxovniT, romelic ar iqna moculi 

dazRveviT da miiRos kompensacia ius commune-s wesebis Sesabamisad; mz-

Rveveli, Tavis mxriv, uflebamosilia, regresis wesiT amoiRos dasaqmeb-

ulis sasargeblod gaweuli xarji. respublikis prezidentis №1124/1965 

teis, Infortuni sul lavoro e malattie professionali, (Milan, 2011).
200 ix. Cass. civ., 17 June 2014, n. 13733, in CED Cassazione, (2014); Cass. civ., 13 January 2014, 
n. 475, in Lav. Giur., (2014), 4, 410, romlis Tanaxmadac in itinere-s cneba ar moicavs RamiT 
momxdar SemTxvevebs da SemTxvevebs, romelsac adgili hqonda Svebulebidan dab-

runebis Semdgom, vinaidan isini ar xdeba saxlidan samsaxuramde Cveulebrivi mgzav-

robisas da arasamuSao dros; Trib. Bari, 3 December 2013, in Lav. giur., 2014, 4, 413, romlis 
Tanaxmadac in itinere-s cneba hgavs samsaxurisken mimaval gzaze SemTxvevas, romelic ar 
axdens gavlenas samuSaos Sesrulebaze (occasione di lavoro) da moicavs saWiro misamar-

Tamde mgzavrobas.
201 Trib. Perugia, 29 March 2013; mocemul sakiTxze sasamarTlo midgomebis gansax-
ilvelad ix. D. Simeoli, Dal danno alla `persona~ al danno al `lavoratore~: rifl  essioni critiche 
sull’evoluzione giurisprudenziale, in Diritti Lavori Mercati, (2006), at 401 ff.; ix. G. Natullo, Danno 
alla salute e infortuni sul lavoro: l’ottica `costituzionale~, in AIDLASS, Il sistema delle fonti nel 
diritto del lavoro. Atti delle giornate di studio di diritto del lavoro. Foggia-Baia delle Zagare, 25-26 
May2001, (Milan, 2002); uaxlesi S. Giubboni, La crisi della regola dell’esonero, in WP Olympus, 
(2011), 3; M. Persiani, Diritto della previdenza sociale, (Padua, 2012).
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gankargulebis 112-e muxlis bolo punqtis Sesabamisad, damsaqmeblis wi-

naaRmdeg mzRvevelis moTxovnis xandazmulobis vadaa sami weli202; xan-

dazmulobis vadis dineba SesaZloa, SeCerdes saqmis aRZvris SemTxvevaSi; 

xandazmulobis vada SeCerebulad iTvleba sarCelis wardgenis da ara 

Setyobinebis momentidan.203

respublikis prezidentis №1124/1965 gankargulebis me-10 muxlis 

Sesabamisad, saWiroa, dazustdes, rom samoqalaqo pasuxismgebloba 

gamoiricxeba (imis gaTvaliswinebiT, rom aranairi kriminaluri valde-

buleba ar arsebobs) mxolod savaldebulo dazRvevis arsebobis Sem-

TxvevaSi; faqtobrivad, garemoebebi, romlebic ar aris moculi br-

ZanebiT, rogorc es sakasacio sasamarTlos mier araerTgzis aRiniSna, 

daregulirdeba samoqalaqo kodeqsis debulebebiT, kerZod ki, 2087-e 
muxliT, romelic damsaqmebels akisrebs valdebulebas, uzrunvelyos 

usafrTxoeba samuSao adgilze; es debuleba moqmedebs savaldebulo 

dazRvevasTan dakavSirebiT moqmedi debulebebisagan damoukideblad. am 

TvalsazrisiT, isk-is 2050-e muxlze dayrdnobiT, damsaqmeblis (samoqa-

laqo) pasuxismgebloba  dgeba nebismieri piris mimarT, romelsac misi 

saxifaTo qmedebis Sedegad miadga ziani, garda im SemTxvevisa, rodesac 

damsaqmebeli aCvenebs, rom man miiRo yvela zoma zianis Tavidan asacile-

blad. es zogadi debuleba asaxavs pirobebs, romlis drosac gamoiricxe-

ba damsaqmeblis samoqalaqo pasuxismgebloba dasaqmebulebis winaSe, rac 

dadgenilia isk-is 2087-e muxliT. Tumca isk-is 2050-e muxli aris zogadi 

wesi, romelic exeba yvelas, vinc arakanonieri qmedebiT nebismier mesa-

me pirs miayenebs zians maSin, rodesac 2087-e muxli exeba damsaqmeblis 

valdebulebas, daicvas dasaqmebulebi. Tumca, pirvel SemTxvevaSi, sax-

ezea loialuri valdebuleba maSin, rodesac 2087-e muxliT dgindeba 

saxelSekrulebo valdebuleba. 

unda aRiniSnos, rom mzRvevelis mier miwodebuli servisi, dasaqme-

bulis janmrTelobisaTvis miyenebuli zianis Sefaseba aris samoqalaqo 

kodeqsiT ganmtkicebuli lucrum cessans-i. saTanado anazRaureba unda 

mieces pirs, romelsac dauzianda anatomiuri da fsiqologiuri mdgo-

mareoba, rac iwvevs Sromisunaroanobis dakargvas an daqveiTebas. Tumca 

202 sasamarTlosadmi mimarTvis uflebis ganxorcielebis sakiTxze ix. Cass. civ., 10 
September 2013, n. 20724, romlis Tanaxmadac, saqme, romelic SeiZleba aRZrul iqnes 
INAIL-is mier damsaqmeblisa da sxva subieqtebis winaaRmdeg, romlebic pasuxismge-

belni arian sawarmoo SemTxvevaze, prezidentis 1965 wlis №1124 gankargulebis me-
10 da me-11 muxlebis Sesabamisad, unda iqnes ganxiluli samoqalaqo da ara sisxlis 
samarTlis sasamarTloebis mier (imis gaTvaliswinebiT, rom aranairi kriminaluri 
valdebuleba ar arsebobs); ix. F. Bacchini, Infortuni sul lavoro: responsabilità del datore e azi-
oni di regresso dell’Inail (commento a Corte Cost. 29 ottobre 1999, n. 405), in Lav. Giur., (2000), at 3.
203 ix. Cass. civ., 21 June 2013, n. 15733, in Lav. Giur., (2013), 10, 957.
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mxolod Sromisunaroanobis Semcireba ar warmoadgens im faqtors, ro-

melic unda iqnes gaTvaliswinebuli „anazRaurebadi zianis“ (recoverable 
damage) cnebis gansazRvris dros. faqtobrivad, fizikur mTlianobas-

Tan erTad, im bunebrivi funqciebis darRveva, romlis meSveobiTac piri 

gamoxatavs Tvis moralur, inteleqtualur, kulturul da socialur 

pirovnulobas garemoSi, sadac is cxovrobs, moculia biologiuri zia-

nis cnebaSi.204 2000 wlis 38-e gankrgulebis me-13 muxlis me-3 punqtma da 

2000 wlis 25 ivlisis gankargulebam Secvala regulacia biologiuri 

zianis kompensirebasTan dakavSirebiT da, Zvelisagan gansxvavebiT, es Se-

vida INAIL-is mier uzrunvelyofili savaldebulo dazRveviT.

SenarCunebul iqna idea, rom pirs, romelic dazaralda samuSaoze an 

xelSekrulebiT gaTvaliswinebuli movaleobebis Sesrulebis dros, unda 

mieces kompensacia im zianisaTvis, romelsac savaldebulo dazRveva ar 

faravs da romelic dadasturebulad dakavSirebulia biologiur zian-

Tan. unda aRiniSnos, rom Sromis davebzee gamotanil gadawyvetilebebSi 

naCvenebi ZiriTadi tendenciis Tanaxmad, 2000 wlis 23 Tebervlis №38 
brZanebis me-13 muxlis ZalaSi Sesvlis Semdegac ki, romelmac moicva 

savaldebulo dazRveva biologiuri zianis SemTxvevebze, damsaqmebels 

ekisreba samoqalaqo pasuxismgebloba im zianzec, romelic ar iqna INAIL-

is dazRveviT dafaruli (danno biologico differenziale)205.
biologiur zianTan dakavSirebiT, romelsac gavlena aqvs adamianis 

janmrTelobaze, mosamarTleebi adastureben damsaqmeblis saxelSek-

rulebo valdebulebas, aanazRauros dasaqmebulis sxva zianic, rac gaT-

valiswinebulia aseve 2087-e muxliT; es, rogorc ukve aRiniSna, aseve 

icavs dasaqmebulis moralur da fizikur simrTeles. es ziani ufro 

metad moqmedebs dasaqmebulis Rirsebaze, vidre mis fizikur janmrT-

elobaze da mas SesaZloa, adgili hqondes sxvadasxva viTarebaSi: samsax-

urebrivi daqveiTeba, dasvenebis dRis gauqmeba, seqsualuri Zaladoba/

zewola, fsiqologiurgi zewola da devna _ imave „mobingi“.

yvela am saxis ziani mocemulia e.w. `egzistencialuri zianis“ kat-

egoriaSi, romelic miznad isaxavs nebismieri danakargis anazRaurebas, 

romelic piris TviTrealizebulobas xelyofs. sakasacio sasamarTlos 

gadawyvetilebiT, araqonebriv zians, romelic ukavSirdeba pirovnulo-

bas, ar aqvs ekvivalenturi Rirebuleba, Tumca aqvs mravalmxrivi xasiaTi, 

rac moicavs sxvadasxva aRwerilobiTi xasiaTis aspeqtebs, rogoricaa, 

204 ix. F. D. Busnelli, Il danno biologico: dal diritto vivente al diritto vigente, (Turin, 2001); T. Pirani, 
Danno biologico e rivalse INAIL prima della riforma di cui al D. lgs n. 38/2000, in Danno e Resp., 
(2000), at 1264.
205 Trib. Parma, 18 June 2009, in Arg. Dir. Lav., (2009), 6, 2, 1398, d. iarusis anotaciiT; ix. A. 
De Matteis, S. Giubboni, Infortuni sul lavoro e malattie professionali, (Milan, 2005), at 985.
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moraluri ziani (kerZod, gonebrivi ziani an dazaralebulis Sinagani 

tanjva, aseTia individis RirsebisaTvis an moraluri mdgomareobisaT-

vis miyenebuli ziani, rac pirdapir gvalenas axdens adamianuri Rirsebis 

gamoxatulebaze, biologiuri ziani (janmrTelobis dazianeba) da egzis-

tencialuri ziani (romelic gamomdinareobs individualuri Cvevebis 

xelyofidan). im SemTxvevaSi, Tu yvela saxis zians erTdroulad aqvs 

adgili, TiToeuli unda anazRaurdes saTanadod, yvela maTganis anaz-

Raurebis integraciis principidan gamomdinare, likvidirebuli zianis 

unitaruli xasiaTis miuxedavad.206

7. me-7 nawili

7.1. dasaqmebuli qalis janmrTelobisa da Sromis usafrTxoebis 

dacva orsulobisa da mSobiarobis Semdgom periodSi

dasaqmebuli qalis janmrTeloba da Sromis usafrTxoeba orsulobisa 

da mSobiarobis Semdgom periodSi (manam, sanam bavSvs Seusruldeba 7 Tve) 

daculia №151/2001 gankargulebis me-2 TaviT _ Testo Unico delle disposizioni 
legislative in materia di tutela e sostegno della maternità e della paternità (konsolidi-

rebuli kanoni mamobisa da dedobis mxardaWerisa da dacvis Sesaxeb)207.

rogorc ukve mokled aRiniSna warmodgenil komentarSi, orsuli 

dasaqmebulebi da isini, romlebmac axlaxan imSobiares, moxseniebulni 

arian dasaqmebulTa im jgufSi, romlebic maRali riskis matareblebi 

arian da romelTaTvisac saWiroa specifikuri riksebis Sefaseba. ase-

Ti dasaqmebulebi moxseniebulni arian №151/2001208 gankargulebaSi, 

romelic dacvis or formas gvTavazobs. pirvel rigSi, is adgens am 

pirebis saxifaTo, mZime da arajansaR garemoSi an im garemoSi, sadac 

isini maionizebeli dasxivebis riskis qveS iqnebian, dasaqmebis akrZalvas; 

ufro metic, igi adgens dakisrebuli movaleobebis Secvlis valdebule-

bas, xolo, Tu es SeuZlebelia, maSin gamoyenebul unda iqnes Sromis 

dacvis saministros inspeqciis samsaxuris mier dadgenili valdebuleba, 

garkveuli samuSaoebis akrZalvis Sesaxeb manam, sanam bavSvs Seusrulde-

ba 7 Tve. im SemTxvevaSi, Tu qali dasaqmebulebi ar axorcieleben akrZa-

lul saqmianobebs, damsaqmebelma unda Seafasos Testo Unico-s (g) danarTis 

Sesabamisad, arsebobs Tu ara riskebi orsuli dasaqmebulebisaTvis an 

206 Cass. civ., 23 January 2014, n. 1361, in CED Cassazione, (2014).
207 sakiTxis istoriuli mimoxilvisaTvis ix. M. Morello, La maternità al centro delle prime 
forme di tutela della salute e della sicurezza delle lavoratrici, in WP Olympus, (2012), at 15.
208 mocemul sakiTxze ix. evropuli komisiis komunikacia COM (2000) 466, Bruxelles, 
5.10.2000.
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im pirebisaTvis, romlebmac es-esa imSobiares. im SemTxvevaSi, Tu aseTi 

riski arsebobs, damsaqmebelma unda miiRos saTanado dacvis RonisZieba: 

samuSao pirobebis droebiTi cvlileba, samuSao drois xangrZlivobis an 

davalebebis Secvla (es ukanaskneli unda Sesruldes Sromis dacvis sa-

ministrosTan komunikaciis gziT). im SemTxvevaSi, Tu SeuZlebelia dava-

lebebis Secvla, Tundac misi ufro msubuq samuSaoze gadayvanis gziT, 

damsaqmebelma unda acnobos inspeqtirebis samsaxurs, romelic, Tavis 

mxriv, adgens dasaqmebulis mier samuSaos Sesrulebis akrZalvas orsu-

lobis dros da sanam bavSvs 7 Tve Seusruldeba.209

8. me-8 nawili

8.1. janmrTelobis kontroli

risk faqtorebis identifikacia, rac mocemulia e.w. Testo Unico-s teqni-

kur saxelwodebaSi (II-dan XI-mde), xazs usvams janmrTelobisa da Sromis 

usafrTxoebis dasacavad zomebis miRebis saWiroebas, ra drosac mxed-

velobaSi miiReba ufro saziano, arajansaRi da mavne faqtorebi, sx-

vagvarad rom vTqvaT _ ufro mavne samuSaoebi. aseT zomebs Soris gansa-

kuTrebuli yuradReba unda mieqces janmrTelobis Semowmebas, romelic 

gansazRvrulia №81/2008 gankargulebis me-2 muxlSi da igi ganmarte-

bulia, rogorc samedicino saqmianobebis erTblioba, romelic miznad 

isaxavs dasaqmebulTa janmrTelobisa da Sromis usafrTxoebis dacvas 

samuSao adgilze, arsebuli risk faqtorebis gaTvaliswinebiT.

dasaqmebulis valdebuleba, gaiaros samedicino Semowmeba eqimis 

miTiTebis Sesabamisad (me-20 muxlis me-2 punqtis 2, i) qvepunqti), adgens 

individis TviTganmorkvevis principidan gamonakliss janmrTelobasTan 

dakavSirebiT (konstituciis 32-e muxlis me-2 punqtiT, romelic ikiTxeba 

Semdegnairad: `aravin ar SeiZleba daavaldebulon, gaiaros janmrTelo-

bis Semowmeba, garda kanoniT gaTvaliswinebuli SemTxvevebisa~), janmr-

Telobis Semowmeba savaldebuloa kanoniT gansazRvrul SemTxvevebSi, 

radgan, samuSaos Sesrulebis riskebis gaTvaliswinebiT, imperatiulad 

aris dadgenili, rom Semowmdes, Seesabameba Tu ara dasaqmebulis fizi-

kuri mdgomareoba Sesasrulebel samuSaos210.

№81/2008 gankargulebis 41-e muxlis 1-li punqtis safuZvelze, janmr-

209 dasaqmebuli dedebis dacvis Rrma analizisaTvis ix. L. Calafà, Le lavoratrici madri, in 
Diritto del lavoro.Commentario, F. Carinci (ed.) (Turin, 2007), at 391; ix. aseve, F. Bacchini, Salute 
e sicurezza delle lavoratrici, gestanti e puerpere, in Ig. Sic. Lav., (2007), 5, at 249.
210 janmrTelobis Semowmebis valdebulebis imperatiuli xasiaTis Sesaxeb ix. Cass. 
pen., 19 January 2005, n. 12333, in G. Dir., (2005), 23, 70.
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Telobis Semowmeba unda ganxorcieldes licenzirebuli eqimis mier:

_ ZalaSi myofi regulaciebiT gaTvaliswinebul SemTxvevebSi;

_ mudmivi sakonsultacio komisiis (Commissione Consultiva Permanente) 
mier gansazRvrul SemTxvevebSi №81/2008 gankargulebis me-6 muxlis Se-

sabamisad;

_ eqimis mier dadasturebul aucilebel SemTxvevaSi, dasaqmebulis 

moTxovnis safuZvelze.211

moqmedi regulaciebis Sesabamisad, SemTxvevebi, rodesac savaldebu-

loa janmrTelobis Semowmeba (Tumca es valdebuleba SeiZleba gafar-

Tovdes iuridiul da samecniero progresTan erTad212), Semdegia: 

_ samuSao, romelic ukavSirdeba tvirTis gadazidvas;

_ samuSao, rodesac dasaqmebuls regularulad an, Cveulebisamebr, 

kviraSi 20 an met saaTs uwevs danadgarebis gamoyeneba, romelic aRWur-

vilia vizualuri meqanizmebiT;

_ rodesac dasaqmebuli muSaobs garemoSi, sadac xmauri aRemateba 

85 decibals; dasaqmebuli muSaobs garemoSi, sadac xmauri aRemateba 80 
decibals da igi iTxovs Semowmebas, xolo amis saWiroeba dadasturebu-

lia eqimis mier; mcirewlovani dasaqmebulebis SemTxvevaSi Semowmebis 

valdebuleba arsebobs 80 decibalis zemoT;

_ Tu dasaqmebuli muSaobs garemoSi, sadac vibracia gadaecema xels 

an/da mTels sxeuls, konkretulad ki aRemateba dasaSveb normas (xelTan 

mimarTebiT aseTia dReSi 2.5m/s2, xolo mTlian sxeulze _ 0.5m/s2, an im 
SemTxvevaSi, roca licenzirebuli eqimi miiCnevs, rom arsebobs №81/2008 
brZanebis 204-e muxlis me-2 punqtiT gaTvaliswinebuli erTi an ramden-

ime piroba);

_ Tu dasaqmebuli samuSaos Sesrulebis dros xvdeba eleqtromagnitur 

velSi, es daTqma moqmedebs IV Tavis VIII paragrafis ZalaSi Sesvlis Sem-

deg (30 aprili, 2012) da xelovnuri optikuri radiaciis zemoqmedebis qveS;

_ samuSao, romlis Sesrulebis drosac dasaqmebuli qimiuri safrTx-

is qveS eqceva, Tu riski usafrTxoebis TvalsazrisiT ar iqna Sefase-

buli, rogorc dabali da janmrTelobasTan mimarTebiT _ umniSvnelo 

№81/2008 wlis gankargulebis 229-e muxlis 1-li punqtis Sesabamisad;

_ Tu dasaqmebuls Sexeba aqvs karcenogenur da mutagenur nivTiere-

bebTan;

211 Tumca zogadi valdebuleba yvela dasaqmebulis gamokvlevis Sesaxeb ar arsebobs, 
vinaidan es xorcieldeba 41-e muxlSi mocemul garemoebebSi da Sedegad, erTi mxriv, 
specialuri kanonmdeblobis SemTxvevaSi da, meore mxriv, dasaqmebulis moTxovnis 
safuZvelze. ix. P. Monda, La sorveglianza sanitaria, in L. Zoppoli, P. Pascucci, G. Natullo (eds.), 
103-e sq., 287 d Semdg. 
212 ix. P. Soprani, Sicurezza e prevenzione nei luoghi di lavoro, (Milan, 2001), at 23 ff.
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_ Tu dasaqmebuls Sexeba aqvs azbestTan;

_ RamiT samuSaoebze dasaqmeba; 

_ iseTi samuSaos Sesruleba, romelic qmnis silikozis safrTxes;

_ iseTi saqmianobebi, romelic maionizebeli radiaciis zemoqmedebis 

qveS sruldeba;

_ saqmianoba, romelic xorcieldeba haeris sasunTqi rezervuaris 

gamoyenebiT;

_ karierebze, samTo samuSaoebTan dakavSirebuli saqmianoba, im kom-

paniebSi muSaoba, romelTa saqmianoba ukavSirdeba gaTxriT samuSaoebs;

_ xomaldze saTevzao, fraxtis Tu tvirTis gadatanasTan dakavSire-

buli saqmianoba;

_ saqmianoba, romelic qmnis sxva pirebis janmrTelobisa da us-

afrTxoebisaTvis maRal risks: CarCo kanoni alkoholsa da alkoholTan 

dakavSirebul sakiTxebze №125/2001 (Legge quadro in materia di alcol e di prob-
lemi alcolcorrelati) saxelmwifos, regionebsa da avtonomiur provinciebs 

Soris 2006 wlis 16 marts dadebuli xelSekruleba da №81/2008 gan-

kargulebis 41-e muxlis me-4 punqti (azris gamoxatvis TavisuflebiT 

dacul farglebSi); prezidentis №309/1990 gankarguleba konsolidire-

buli kanoni narkotikebisa da fsiqotropuli nivTierebebis Sesaxeb (T.U. 
stupefacenti e sostanze psicotrope) da saxelmwifos, regionebsa da trentosa 

da bolzanos avtonomiur provinciebs Soris 2007 wlis 30 oqtombersa 

da 2008 wlis 18 seqtembers dadebuli xelSekrulebebi (e.w. `specialuri 

samedicino Semowmebebi“).

unda aRiniSnos, rom makoreqtirebeli gankargulebiT gauqmda is Sem-

Txvevebi, rac janmrTelobis Semowmebis saWiroebas gulisxmobda da gaT-

valiswinebul iqna evro direqtivebis (kerZod, is aqtebi, romlebsac aqvs 

pirdapiri moqmedebis Zala da ar moiTxovs italiur kanonmdeblobaSi 

gadmotanas) moTxovnebi; aqedan gamomdinareobs is, rom aRar iqneba sak-

marisi direqtiviT iseTi axali SemTxvevebis gaTvaliswineba janmrTelo-

bis Semowmebis aucileblobis gansazRvrisaTvis (rogorc iyo wina regu-

laciebisas), aramed aucilebeli iqneba direqtivis normebis gadmotana 

Sida samarTlis sistemaSi.

miuxedavad gansaxilveli principis savaldebulo xasiaTTan Sesabam-

isobisa, dadasturda, rom licenzirebulma eqimma, nebismier SemTxveva-

Si, unda gaarkvios,213 saWiroa Tu ara janmrTelobis Semowmeba, Tu es 

aris sakmarisi saSualeba dasaqmebulis fsiqofizikuri janmrTelobis 

dacvisaTvis. amitomac damsaqmebeli valdebulia, moaxdinos janmrT-

elobis mdgomareobis Semowmeba kanoniT identificirebul SemTxvevebSi; 

213 ix. M. Del Nevo, Quando è necessario nominare il medico competente: gli obblighi reali in tema di 
sorveglianza sanitaria, in Ig. Sic. Lav., (2001), at 299 ff.
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man aseve im SemTxvevaSi unda Seasrulos aRniSnuli valdebuleba, Tu 

riskebis Sefaseba xazs usvams dasaqmebulis janmrTelobisaTvis mniS-

vnelovan zians, Tundac es riski ar xvdebodes kanoniT gaTvaliswinebul 

garemoebebSi.214 41-e muxlis me-2 punqtis Sesabamisad, janmrTelobis 

savaldebulo Semowmeba, zemoaRniSnul SemTxvevebSi gulisxmobs:

_ prevenciul samedicino Semowmebas, rac moicavs imis garkvevas, kan-

didatis janmrTeloba Seesabameba Tu ara im samuSaos, romelic Sesas-

rulebeli eqneba Sesabamis poziciaze;

_ periodul samedicino Semowmebas, dasaqmebulTa jamrTelobis md-

gomareobis garkvevisa da samuSaosTan misi Sesabamisobis Sefasebis mizniT 

(Tu samedicino Semowmebebis sixSire gaTvaliswinebulia kanoniT, es aris 

weliwadSi erTxel, Tumca es sixSire SesaZloa, Seicvalos licenzirebu-

li eqimis gadawyvetilebis Sesabamisad riskebis gaTvaliswinebiT; makon-

trolebelma xelisufalma konkretuli mizezebis gaTvaliswinebiT Sesa-

Zloa, gansazRvros sxva Sinaarsi da sixSire, vidre es eqimma daadgina215);

_ samedicino Semowmebas dasaqmebulis moTxovnis safuZvelze imis 

gaTvaliswinebiT, rom licenzirebuli eqimi adasturebs gamokvlevis sa-

muSaoze arsebul riskTan kavSirs an gamokvleva im safrTxeebs ukavSire-

ba, romlebic arsebobs samuSao adgilze da, Sesabamisad, saWiroa, Sefas-

des dasaqmebulis janmrTelobis konkretul samuSaosTan Sesabamisoba;

_ samedicino Semowmebas poziciuri cvlilebis SemTxvevaSi, raTa 

dadgindes dasaqmebulis janmrTelobis mdgomareobis Sesabamisoba axal 

samuSaosTan;

_ samedicino Semowmebas SromiTi urTierToebebis dasrulebis Semd-

gom, Tu es gaTvaliswinebulia kanoniT;

_ samedicino Semowmebas samuSaoze piris dabrunebamde Sromisuun-

arobis zedized 60 dRis Semdeg imisaTvis, rom Sefasdes dasaqmebulis 

janmrTleobis mdgomareobis Sesabamisoba samuSaosTan; 

_ aplikantis janmrTelobis Semowmebas misi janmrTleobis mdgo-

mareobis Sesasrulebel samuSaosTan Sesabamisobis dadgenis mizniT. 

bolo punqtTan dakavSirebiT, makoreqtirebelma gankargulebam daa-

mata 41-e muxlis me-2 punqts e) prima qvepunqti da me-2 prima qvepunqti 

214 L. Fantini, Il medico competente e la sorveglianza sanitaria, in G. Santoro Passarelli (ed.), La 
nuova sicurezza in azienda. Commentario al Titolo I del D.Lgs. n. 81/2008, (Milan, 214), at 213 ff..
215 aqedan gamomdinareobs is, rom, industriuli regulaciebisa da xelisuflebis 
specialuri regulaciebis ararsebobis SemTxvevaSi, eqimma unda gansazRvros sa-
medicino Semowmebebis sixSire, yovelwliurad Semowmebebis ganxorcielebis zogadi 
valdebulebis gaTvalisiwinebiT. Tumca eqimma sixSiris gansazRvrisas mxedvelobaSi 
unda miiRos arsebuli specifikuri riskebi. ix. E. Gragnoli, Le forme di sorveglianza sani-
taria (art. 41, D.Lgs. 9.4.2008, n. 81), in F. Carinci, E. Gragnoli (eds.), Codice commentato della 
Sicurezza sul lavoro, (Turin, 2010), par. 2.
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da, am gziT, mcireodeni dagvianebiT, savaldebulo gaxada aplikantebis 

samedicino Semowmeba. amdenad, SemoTavazebuli Teoriuli interpreta-

ciis Tanaxmad, zemoxsenebuli debulebebis kombinacia me-3 punqtis a) 

qvepunqtis gauqmebasTan erTad (romelic krZalavda kandidatebis samed-

icino Semowmebas), iwvevda debatebs, romlebic ukavSirdeboda Sromis 

kanonis (Workers’ Statute) _ (kanoni №300/1970) damsaqmeblis mier dasaqme-

bulTa (dasaqmebulebis an kandidatebis) samedicino Semowmebis Sesaxeb 

_ me-5 muxlis me-3 punqts. garkveuli periodis ganmavlobaSi gagrZelda 

debatebi №626/1994 gankargulebis  me-16 muxlTan da droebiT gauqmebul 

akrZalvasTan mimarTebiT, romelic mocemuli iyo №81/2008 brZanebis 

41-e muxlis me-3 punqtis a) qvepunqtSi, xolo dResdReobiT gauqmebulia. 

me-2 punqtis Tanaxmad, prevenciuli samedicino Semowmebebi, romlebic 

miznad isaxavs Sesasrulebel samuSaosTan janmrTelobis mdgomareo-

bis Sesabamisobis garkvevas, agreTve, vrceldeba aplikantebze, Tu amas 

moiTxovs damsaqmebeli da unda iqnes ganxorcielebuli licenzirebuli 

eqimis an ASL-is (jandacvis adgilobrivi xelisufleba) prevenciis de-

partamentis mier216 (ukanasknel SemTxvevaSi, unda dakonkretdes ad abun-
datiam, rom prevenciis departamentebis arCeva licenzirebuli eqimis 

nacvlad ar modis 39-e muxlis me-3 punqtTan winaaRmdegobaSi, radgan 

prevenciuli samedicino Semowmebebi gansxvavdeba licenzirebuli eqimis 

gansaxorcielebeli saqmianobisagan). ufro metic, unda aRiniSnos, rom 

uflebis borotad gamoyenebis prevenciis mizniT, prevenciuli samedi-

cino Semowmeba miznad isaxavda samuSaos mZebneli kandidatis samsaxure-

briv saqmianobasTan dakavSirebul, kanoniT gaTvaliswinebul, fizikuri 

janmrTelobis gansazRvras imis miuxedavad, ganxorcielda Tu ara igi 

ASL-is departamentebis Tu licenzirebuli eqimis mier da unda yofil-

iyo Tu ara moTxovnili Sesabamisi dasaqmebulis mier, 41-e muxlis 1-li 

punqtis b) qvepunqtis Sesabamisad.

imisaTvis, rom dasaqmebuls SeeZlos, sadavod gaxados licenzire-

buli eqimis mier misi janmrTelobis mdgomareobis Sefaseba, 41-e mux-

lis me-9 punqtis safuZvelze, mas unda SeeZlos, mimarTos adgilobriv 

sazedamxedvelo xelisuflebas Sefasebis aslis gadacemidan 30 dRis 

vadaSi (am punqtis gaTvaliswinebiT, damsaqmebelma SesaZloa, upirate-

soba mianiWos ASL-is departamentebs, rom maT ganaxorcielon prevenci-

uli samedicino Semowmebebi aplikantebis CaTvliT, vinaidan dainterese-

216 miuxedavad imisa, rom prevenciuli samedicino gamokvlevebi miznad isaxavda 
kandidatebis janmrTelobis Sesabamisobis dadgenas dasakavebel TanamdebobasTan, 
igi unda ganxorcielebuliyo licenzirebuli eqimis an ASL-is prevenciis departa-

mentebis mier, magram damsaqmeblebi bolo variants naklebad mimarTavdnen aq arse-

buli vadebis gaTvaliswinebiT. ix. E. Gragnoli, 215 sq., me-4 punqti.
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bul pirebs am organos mimarT meti ndoba eqnebaT).

ufro metic, samedicino Semowmebis sxva tipi dasaqmebulis samuS-

aosTan Sesabamisobis dasadgenad, damatebulia makoreqtirebeli gankar-

gulebis 41-e muxlis me-2 punqtSi; samedicino Semowmeba win unda uswreb-

des samuSaoze piris dabrunebas Sromisuunarobis zedized 60 dRis Semdeg; 

garda amisa, xangrZlivi Sromisuunarobis SemTxvevaSi, unda arsebobdes 

41-e muxlis 1-li punqtiT gaTvaliswinebuli erT-erTi garemoeba, ro-

melic moiTxovs janmrTelobis Semowmebas; aseTi winapirobis ararsebo-

bis SemTxvevaSi, samedicino an sxva tipis Semowmeba miCneulia ukanonod.

zogadad, 41-e muxlis me-4 punqtisa da 39-e muxlis me-5 punqtis Se-

sabamisad, samedicino Semowmeba xorcieldeba damsaqmeblis xarjiT da 

moicavs: janmrTelobisa da biologiur Semowmebas, aseve diagnostikur 

tests im riskze, romlis Sefasebasac licenzirebuli eqimi saWirod mi-

iCnevs; amasTan, es ukanaskneli SesaZloa, ganxorcieldes damsaqmeblis 

mier SerCeul specializebul eqimebTan erTad (maT damsaqmebeli uxdis 

gadasaxads) diagnostikuri kvlevis meSveobiT.

imis gaTvaliswinebiT, rom samedicino Semowmebis saboloo daskvne-

bi Senaxuli unda iyos dasaqmebulis samedicino istoriaSi, eqimma dam-

saqmebels unda acnobos Semdegi rezultati Sesasrulebel samuSaosTan 

kavSirSi (41-e muxli, me-6 punqti):

_ samuSaosTan Sesabamisoba;

_ SezRudvebisa da daniSnulebis gaTvaliswinebiT, droebiTia Tu 

mudmivi samuSaosTan Sesabamisoba/Seusabamobis mdgomareoba;

_ droebiTi Seusabamoba;

_ mudmivi Seusabamoba;

arsebobs garkveuli eWvebi 41-e muxlis me-6 punqtiT gaTvaliswinebul 

normebTan mimarTebiT da, konkretulad ki, procedurul da infor-

maciul doneze arsebul efeqtebTan mimarTebiT. faqtobrivad, normebi, 

erTi mxriv, adgens dasaqmebulTa Sefasebis Sesaxeb werilobiTi formiT 

informirebis zogadi valdebulebis gauqmebas, rac dadgenilia me-6 pun-

qtSi da, meore mxriv, licenzirebul eqims akisrebs valdebulebas, moax-

dinos Sefasebis Setyobineba werilobiTi formiT me-6 punqtis a), b), g) da 

d) qvepunqtebis Sesabamisad, me-8 punqtiT gaTvaliswinebul SemTxvevebSi. 

aqedan gamomdinareobs is, rom me-8 da me-6 punqtebis Tavdapirveli for-

mulirebisagan gansxvavebiT, axali norma miznad isaxavs licenzirebuli 

eqimisaTvis werilobiTi formiT daskvnis gacemis valdebulebis dakis-

rebas, aseve damsaqmeblisa da dasaqmebulisaTvis aslis gadacemas da ara 

maTi werilobiTi formiT [gansakuTrebul] informirebas.
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8.2. samedicino Canawerebi da risk failebi

Testo Unico-s 25-e muxlis 1-li punqtis g) punqtis Tanaxmad, eqimma unda 

awarmoos samedicino Canaweri da risk failebi (Semdgom Canaweri), III da-

narTSi mocemuli informaciis CaTvliT, TiToeul dasaqmebulze, ro-

melic eqvemdebareba savaldebulo samedicino Semowmebas; es Canaweri 

unda ganaxldes yoveli samedicino Semowmebis Semdeg. igi moicavs ro-

gorc janmrTelobis, aseve saqmianobis Sesaxeb monacemebs, riskebs, ro-

melic janmrTelobas uqmnis safrTxes. Canaweri unda moicavdes, aseve 

diagnostikuri testebis Sedegebs.217

Canaweri unda gakeTdes werilobiTi an beWdviTi saxiT; ukanaskneli 

SemTxvevisaTvis 53-e muxli iTvaliswinebs monacemebis avtomatur da-

muSavebasa da eleqtronuli mowyobilobebis Sesaxeb brZanebiT gaTval-

iswinebuli wesiT Senaxvas. 

imave muxli adgens, rom Canaweri aris profesiuli saidumloeba da 

unda iqnes daarqivebuli im adgilas, rac SeTanxmebuli iyo eqimis dan-

iSvnisas. maTi gamoyeneba dasaSvebia janmrTelobis Semowmebisa da Sesa-

bamisi Sedegebis aRricxvis miznebisaTvis. Tumca validuri aRar aris 

piroba, romlis Tanaxmadac, im sawarmoebis SemTxvevaSi, romelsac hy-

avs 15-ze meti dasaqmebuli, eqimi, damsaqmebelTan erTad, gansazRvravs 

Senaxvis adgils; piriqiT, gansazRvrulia, rom Canawerebis Senaxvis ad-

gili unda iqnes gansazRvruli eqimis daniSvnisas; nebismier SemTxvevaSi 

Canawerebi licenzirebuli eqimis sruli pasuxismgeblobis sferoa (es 

saxezea maSinac, rodesac adgili gansazRvrulia Tavad damsaqmeblis 

mier). Sedegad, wina regulaciebisagan gansxvavebiT, damsaqmebels aRar 

evaleba Canawerebis Senaxvaze zrunva, radgan igi ukve licenzirebul 

eqims ekisreba, Tumca im SemTxvevaSi, Tu damsaqmebel kompanias hyavs 15-
ze meti dasaqmebuli, mxareebi SesaZloa, SeTanxmdnen gadacemis proce-

durebisa da adgilis Sesaxeb.218

25-e muxlis 1-li punqtis g) punqtis Tanaxmad, SromiTi urTierTo-

bebis dasrulebisas, licenzirebuli eqimi aRaraa valdebuli, dasaqme-

buls miawodos mis xelT arsebuli informacia janmrTelobis mdgo-

mareobis Sesaxeb, Tumca SeuZlia, gadasces mas samedicino Canaweris 

aslebi; aranairi cvlileba ar iqna ganxorcielebuli dasaqmebulisaTvis 

Canawerebis Senaxvaze saWiro informaciiT momaragebis Sesaxeb.

damatebiT warmodgenil iqna axali norma, romlis Tanaxmadac, 2003 

217 samedicino Canawerebis Sesaxeb da maTi ganaxlebis Seusruleblobaze winaT arse-

buli regulaciisa ix. Cass. pen., 18 November 2003, n. 2117, in Mass. Giur. Lav., (2005), 122.
218 F. D’Orsi, La sorveglianza sanitaria, in M. Tiraboschi (ed.), Il Testo Unico della salute e sicurezza 
nei luoghi di lavoro, (Milan, 2008), at 509 ff..
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wlis 30 ivnisis brZanebis Sesabamisad, damsaqmebelma unda Seinaxos sa-

medicino Canaweris dedani 10 wlis ganmavlobaSi, Tu sxvagvarad ar iqna 

gaTvaliswinebuli zemoaRniSnuli gankargulebiT.

am normis Sedegi mkafioa: Tu dasaqmebuli SromiTi urTierTo-

bis dros eqvemdebareboda samedicino Semowmebas, urTierTobis das-

rulebis Semdeg licenzirebul eqims exsneba pasuxismgebloba samedici-

no CanawerebTan dakavSirebiT, romelic Tavis mxriv ukve, ex lege gadadis 

damsaqmeblis pasuxismgeblobis sferoSi da ZalaSia 10 wlis ganmavloba-

Si, Tu gankargulebiT sxva ram ar aris gaTvalswinebuli.

8.3. dasaqmebulis janmrTelobis samuSao garemosadmi Seusabamobis 

Sesaxeb Sefasebis winaaRmdeg pretenzia

№81/2008 gankargulebis 41-e muxlis me-9 punqti adgens, rom SesaZle-

belia adgilobriv sazedamxedvelo xelisuflebas waredginos mimarTva 

licenzirebuli eqimis mier gamocemuli daskvnis gasaCivrebis mizniT Se-

fasebis miRebidan 30 dRis vadaSi;

amis Semdeg, xelisufleba saTanado gamokvleviT adasturebs, cv-

lis an auqmebs Sefasebas. 41-e muxlis me-62 muxlis safuZvelze licen-

zirebuli eqimi valdebulia, werilobiTi formiT warmoadginos Se-

faseba dasaqmebulis samuSaosaTvis Sesabamisoba/Seusabamobis Sesaxeb da 

dasaqmebulsa da damsaqmebels unda warudginos Sefasebis asli. Segvi-

Zlia, vivaraudoT, rom dasaqmebulica da damsaqmebelic uflebamosilni 

arian mimarTon xelisuflebas Sefasebis gasaCivrebis mizniT dokumentis 

aslis gadacemidan 30 dRis vadaSi.219

219 42-e muxli ar adgens raime wess dasaqmebulis janmrTelobis samuSaosadmi Seu-

sabamobis SemTxvevaSi misi samsaxuridan gaTavisuflebisa da gadawyvetilebis ga-
saCivrebis sakiTxebze im SemTxvevaSi, Tu mas ar hqonda licenzirebuli eqimis Se-
fasebis gasaCivrebis SesaZlebloba. miuxedavad amisa, adre arsebuli regulaciebis 
Sesabamisad, dadginda, rom, Tu dasaqmebuli gaTavisuflda samsaxuridan imis gamo, 
rom licenzirebuli eqimis Sefasebis Tanaxmad, misi janmrTeloba ar Seesabamebo-

da Sesasrulebel samuSaos, dasaqmebuls SeeZlo gaesaCivrebina gaTavisuflebaze 
gadawyvetileba Sefasebis Sedegebze Sedavebis gziT; aseT SemTxvevaSi industriul-

ma tribunalma unda gamoikvlios Sefasebis sizuste, aseve moiTxovos eqspertizis 
daskvna (tribunalma daadastura, rom dasaqmebulis samsaxuridan gaTavisufleba, 
daskvnis safuZvelze, imgvarad, rom am ukanasknels ar mieces am daskvnis gasaCivrebis 
SesaZlebloba, winaaRmdegobaSi keTilsindisierebisa da gulisxmierebis princi-

pebTan _ SesaZleblobis arseboba, rom damsaqmebeli ar daelodos dasaqmebulis 
mier am uflebis gamoyenebas da ise gaaTavisuflos igi Sefasebis aslis miRebis Sem-
deg), ix. App. Bari, 15 July 2003, in Gius, (2004), 268. Sefasebis gasaCivrebasTan dakavSire-

biT valdebulebis ararsebobisasac ki, dasaqmebuli uflebamosilia, gaaprotestos 
licenzirebuli eqimis Sefaseba; aRniSnul gadawyvetilebaSi mocemuli principi 
gamoiyeneba №81/2008 gankargulebis 41-e muxlis safuZvelze, ix. P. Albi, Sorveglianza 
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Tumca 25-e muxlis 1-li punqtis g), d) da T) qvepunqtebi licen-

zirebuli eqimis valdebulebebTan kavSirSi xazs usvams, rom damsaqme-

blis xelisuflebisadmi mimarTvis ufleba awydeba araerT winaaRm-

degobas. zemoxsenebuli normebidan gamomdinare daskvnis mixedviT, 

miuxedavad imisa, rom licenzirebuli eqimi valdebulia, misces dam-

saqmebels dasaqmebulis janmrTelobis mdgomareobis dakavebul pozi-

ciasTan Sesabamisoba/Seusabamobis Sesaxeb daskvnis asli, aseve SromiTi 

xelSekrulebis Sewyvetisas yvela is informacia, romelsac igi flobs 

dasaqmebulis janmrTelobasTan dakavSirebiT (№196/2003 gankargule-

biT gaTvaliswinebuli normebis Sesabamisad), profesiuli saidumloe-

bis dacvis valdebulebis Sesrulebis mizniT, licenzirebuli eqimi ver 

moaxdens damsaqmeblis informirebas im paTologiur mizezebze, romelic 

ganapirobebs dasaqmebulis janmrTelobis dakavebuli TanamdebobisTvis 

Seusabamobas. aqedan gamomdinareobs is, rom damsaqmebeli ver iqneba im 

mizezebis Sesaxeb informirebuli, romelic dasaqmebulis janmrTelobis 

dakavebuli TanamdebobisaTan Sesabamisoba/Seusabamobas ganapirobebs; 

damsaqmebels ar eqneba, Sesabamisad, informacia, romelic miscemda mas 

uflebas, gaesaCivrebina licenzirebuli eqimis daskvna dasaqmebulis in-

teresebis sawinaaRmdegod (romelic, 25-e muxlis T) punqtis safuZvel-

ze, unda iyos informirebuli janmrTelobis Semowmebis Sedegebze da 

unda miewodos, Tavisive moTxovnis safuZvelze samedicino informaciis 

Semcveli dokumentis asli).

licenzirebuli eqimis specifikuri profesiuli profilisa da dam-

saqmebelsa da licenzirebul eqims Soris ndobaze dafuZnebuli urT-

ierTobis garda, miT ufro, rom es ukanaskneli swored damsaqmeblis 

mier iniSneba, 42-e muxlisa da me-18 muxlis 1-li punqtis g) qvepunqtis 

Sesabamisad, damsaqmebels ar SeuZlia, eWvi Seitanos samedicino Semow-

mebis samedicino-samecniero RirebulebaSi da, ufro konkretulad ki, 

im mizezebSi, romelic xazs usvams samuSaos SesrulebasTan Sesabamisoba/

Seusabamobis Sefasebas220, Tumca man unda miiRos licenzirebuli eqimis 

mier identificirebuli zomebi dasaqmebulis mier Sesasrulebel samuS-

sanitaria. Commento agli artt. 38-42 del D.Lgs. 81/2008, in M. Grandi, G. Pera, R. De Luca Tamajo, 
O. Mazzotta (eds.), Commentario Breve Alle Leggi Sul Lavaro, 5thed., (Padua, 2013), at 2444; aseve 
ix. Cass. civ., 3 March 2014, n. 4920, in CED Cassazione, (2014), romlis Tanaxmadac, dasaqme-

bulis janmrTelobis samuSao pirobebTan Seusabamobis SemTxvevaSi, Tu dasaqmebuli 
ar asaCivrebs samedicino Sefasebis Sedegebs, rac gaTvaliswinebulia 1994 wlis 19 
seqtembris №626 gankargulebis me-17 muxlis me-4 punqtiT (ratione temporis), damate-

biTi gamokvlevebi aRar iqneba saWiro, amitomac, janmrTelobis gaTvaliswinebiT, 
dasaqmebulis gaTavisufleba samsaxuridan miiCneva kanonierad, Tundac dasaqmebu-

lis Sromisuunaroba imaze nakleb xans grZeldebodes, romlis ganmavlobaSic dam-

saqmebeli valdebulia, SeunarCunos mas samsaxuri (periodo di comporto).
220 sawinaaRmdego midgomis Sesaxeb ix. L. Fantini, 214-e sq., 214.
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aosTan dakavSirebiT. im SemTxvevaSi, Tu dasaqmebulis janmrTeloba ar 

Seesabameba dakavebul Tanamdebobas, Tu es SesaZlebelia, damsaqmebelma 

unda Seumsubuqos saqme an uzrunvelyos igi ekvivalenturi samuSaoTi 

imgvarad, rom dasaqmebuls janmrTelobis mdgomareoba ar gauuaresdes. 

Tumca samuSaos SesrulebisaTan Sesabamisoba/Seusabamobis Sefasebis 

winaaRmdeg pretenzia efuZneba dasaqmebulTa orsafexurian dacvas: 

pirvel rigSi, dasaqmebulTa janmrTelobis dacva, romelic safrTxis 

qveS SeiZleba dadges samuSaos SesrulebasTan Sesabamisoba/Seusabamobis 

mTlianad an nawilobriv araswori SefasebiT da, meore, dasaqmebulis 

dacva samuSaosa da funqciebis SenarCunebiT, romelsac SesaZloa, mi-

adges ziani mTlianad an nawilobriv araswori SefasebiT, Tu daskvna 

exeba mis mier dakavebul TanamdebobasTan Seusabamobas, miT ufro, Tu 

saubaria mudmiv Seusabamobaze; amavdroulad, es instituti ar aris ori-

entirebuli damsaqmeblis diskreciis, rogorc wesi, srul dacvaze sa-

muSaos organizebasTan mimarTebiT. Sedegad, vinaidan damsaqmebeli ar 

aris uflebamosili, gaaprotestos samuSaos SesrulebasTan Sesabamiso-

ba/Seusabamobis Sefaseba, logikurad unda vivaraudoT, rom Sefasebis 

sizustis uzrunvelsayofad damsaqmebels SeuZlia, moiTxovos Sefasebis 

gakeTeba sajaro xelisuflebis an specializebuli institutebis mier, 

rac gaTvaliswinebulia dasaqmebulTa Sesaxeb kanonis me-5 muxlis me-3 
punqtiT.

8.4. zomebi, romlebic SesaZloa miRebul iqnes dasaqmebulis 

janmrTelobis dakavebul TanamdebobasTan Seusabamobis 

SemTxvevaSi

№81/2008 gankargulebis 42-e muxlSi mocemuli normebi awesrigebs Sem-

Txvevebs, rodesac dasaqmebulis janmrTeloba ar Seesabameba dakavebul 

Tanamdebobas; Tumca warmoiqmna garkveuli eWvebi da proceduruli 

siZneleebi am normebis praqtikul gamoyenebasTan dakavSirebiT da isini 

Zireulad iqna Secvlili №106/2009 gankargulebis gamoqveynebiT.

pirvel rigSi, zemoxsenebuli gankarguleba auqmebs miTiTebas isk-

is 2103-e muxlze im SemTxvevaSi, rodesac dasaqmebuli ukeTes pozici-

aze iqna gadayvanili misi janmrTelobis dakavebul TanamdebobasTan 

Seusabamobis gamo. am miTiTebis gauqmeba ar gamoricxavs 2103-e muxlis 

normebis gamoyenebis SesaZleblobas, Tumca, zemoxsenebuli muxlis far-

To moqmedebis sferos gaTvaliswinebiT, dasaqmebulis ukeTes poziciaze 

gadayvanis SemTxvevis mowesrigeba zedmetad iqna miCneuli.

ufro metic, unda aRiniSnos, rom axlaxan formulirebuli 42-e mux-
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liT ar cxaddeba, rom damsaqmebeli valdebulia, dasaqmebuli daniS-

nos im poziciaze, romelic mis janmrTelobas Seesabameba (Tundac ufro 

maRal poziciaze), Tu es SesaZlebelia an ufro dabal poziciaze, oRond 

imave anazRaurebiT an SeunarCunos imave samuSao. 

№106/2009 gankargulebiT №81/2008 gankargulebis 42-e muxlSi Set-

anili cvlilebebis Sedegad, damsaqmebelma unda miiRos SefasebaSi war-

modgenili zomebi samsaxurebrivi saqmianobis dros, xolo, Tu Sefaseba 

adgens, rom dasaqmebuli ar unda muSaobdes im poziciaze, sadac igi 

dainiSna, Tuki es SesaZlebelia, mas unda mieces msgavsi an ufro dabali 

safexuris davaleba, romelic mis janmrTelobis mdgomareobasTan iqneba 

SesabamisobaSi.

am cvlilebebis Semdeg damsaqmebelma, nebismieri gziT, unda uzrun-

velyos dasaqmebuli Tavdapirveli saqmianobisaTvis saTanado samarT-

lebrivi da ekonomikuri pirobebiT, Tumca aRar iqneba valdebuli, da-

akavos dasaqmebuli imave samuSaoze.

im SemTxvevaSi, Tu dadgindeba, rom dasaqmebulis janmrTeloba ar 

Seesabameba dakavebul Tanamdebobas da es viTareba mudmivia (Tumca ara 

droebiTi Seusabamobis SemTxvevaSi an mudmivi, magram nawilobrivi uun-

arobis SemTxvevaSi221), damsaqmebelma unda daavalos dasaqmebuls sxva 

saqme (Tundac poziciurad ufro dabali safexuris), romelic Sesabam-

isobaSi iqneba mis janmrTelobasTan, Tu aseTi ram SesaZlebelia.

daTqma „sadac SesaZlebelia~, romelic kanonmdebelma SemogvTavaza  

42-e muxlis mizanSi, xazs usvams damsaqmeblis calmxriv222, relatiur223 

221 samuSaosaTvis janmrTelobis nawilobrivi Seusabamobis SemTxvevaSi, saWiroa, gad-

amowmdes damsaqmebeli kvlav aris Tu ara dainteresebuli dasaqmebulis mier samuS-

aos SesrulebiT da es interesi ar unda Sefasdes subieqturad movalis mier, aramed 
saxelSekrulebo pirobebisa da keTilsindisierebis principis gaTvaliswinebiT. E. 
Gragnoli, La sopravvenuta inidoneità del lavoratore subordinato allo svolgimento delle sue mansioni 
(art. 42, D.Lgs. 9.4.2008, n. 81), in F. Carinci, E. Gragnoli (eds.), Codice commentato della Sicurezza 
sul lavoro, (Turin, 2010), par. 2; ix. Trib. Milano, 30 April 1996, in Lav. Giur., (1996), at 764, rom-

lis Tanaxmadac, mxolod nawilobriv uunarod gadaqceuli dasaqmebulis samsaxuri-

dan gaTavisufleba ukanonoa maSin, rodesac damsaqmebelma ori wlis ganmavlobaSi 
mas Camoacila is funqciebi, romlis Sesrulebasac is ver SeZlebda da es funqciebi 
sxvis mier sruldeboda, xolo paralelurad dasaqmebuli ganagrZobda masze dakis-

rebuli specifikuri samuSaos Sesrulebas; aseT dros, saxeze unda iyos damsaqmeb-

lis  interesi konkretuli samuSaos Sesrulebaze am dasaqmebulis mier; Trib. Trieste, 3 
June 2000, in Lav. Giur., (2000), 1063.
222 am valdebulebis calmxrivi xasiaTi mniSvnelovania, vinaidan, 42-e muxlis Sesabamis-
ad, damsaqmebeli valdebulia, Secvalos dasaqmebulebisaTvis micemuli davalebebi 
da, amavdroulad, am valdebulebis Sesrulebaze gavlenas ver moaxdens dasaqmebu-

lis neba an masTan SeTanxmeba. E. Gragnoli, 221-e sq., me-3 punqti. gansxvavebuli mosaz-

rebisTvis ix. P. Monda, 42-e muxlis arasaTanado ganmarteba, rogorc „gadaad gilebis 
SeTanxmebis“ winapiroba. P. Monda, 211-e sq., 293 da Semdg.
223 am TvalsazrisiT aRniSnul iqna, rom 42-e muxli ar moicavs princips, romlis Tanax-
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SesaZleblobas, Secvalos dasaqmebulisaTvis micemuli davaleba; ami-

tomac, Tu SeuZlebeli iyo Sesaferisi samuSaos identificireba (da es 

arc damsaqmeblis praqtikuli gadawyvetileba iqneboda), arsebobs ori 

alternativa arsebuli regulaciebis Sesabamisad:

pirveli gamosavali aris SromiTi urTierTobis Sewyveta, isk-is yof. 

1464-e muxlis mixedviT, samuSaos Sesrulebis droebiTi SeuZleblobis 

an factum principi-is gamo imgvarad, rom ar iqnes gamoyenebuli individu-

aluri gaTavisuflebis momwesrigebeli normebi (amas sasamarTloebis 

mcire nawili iziarebs); meore, gaTavisufleba, №604/1966 yof. kanon-

is mixedviT, subieqturi xasiaTis obieqturi safuZvliT224 (ar arsebobs 

periodo di comport-is bolomde realiaciis saWiroeba)225, Tumca damsaqme-

belma unda daamtkicos, rom man Seasrula e.w. obbligo di ripescaggio, anu 

man unda daamtkicos, rom cdilobda dasaqmebulisaTvis sxva, Tundac 

dabali poziciis SeTavazebas226, romelic dasaqmebulis janmrTelobas-

madac, damsaqmebelma unda SeunarCunos janmrTelobis TvalsazrisiT samuSaosTvis 
Seusabamo dasaqmebuls samsaxuri. es norma unda iqnes ganmartebuli yvelaze logikur 
variantad, radgan gaTavisufleba dausabuTebelia im SemTxvevaSi, Tu damsaqmebeli 
ver daamtkicebs, rom man eZeba sxva samsaxuri dasaqmebulisaTvis; aqve unda aRiniS-

nos, rom damsaqmebeli ar aris valdebuli,  gansxvavebuli samuSaos organizaciis cv-

lileba dasaqmebulisaTvis samsaxuris morgebis mizniT. L. Fantini, 214-e sq., 217 da Semdg.
224 ix. Cass. civ., 19 April 2003, n. 6378, in Mass. Giur. Lav., (2003), at 694, romlis Tanaxma-

dac, samuSaos Sesrulebis nawilobrivi SeuZlebloba SemTxvevaSic ki janmrTelobis 
mdgomareobis gamo, saxezea dasaqmebulis samsaxuridan gaTavisuflebis obieqtur 
safuZveli, vinaidan damsaqmebeli ar aris valdebuli, dasaqmebuls misces samuSao, 
romelic Seesabameba mis Semcirebul unarebs, Tu amgvari ram gamoiwvevs samuSao or-

ganizaciaSi cvlilebas; aseve ix. Cass. civ., 5 March 2003 n. 3245, in Mass. Giur. Lav., (2003), at 
367; Cass. civ., 7 January 2005 n. 239, in Mass. Giur. It., (2005); Trib. Bari, 10 October 2003, in Gius, 
2004, 2447; Trib. Firenze, 4 July 2003, in Riv. critica dir. lav., (2004), 170; Trib. Milano, 25 May 2004, 
in Riv. Critica Dir. Lav., (2004), 1016, romlis Tanaxmadac, dasaqmebulis janmrTelobis da-

kavebuli TanamdebobisaTvis Seusabamobis SemTxvevaSi, rodesac misi gaTavisufleba 
samsaxuridan xdeba aseve arasamedicino faqtorebis gaTvaliswinebiT, damsaqmeblis 
gadawyvetileba ar iqneba kanonieri. aucilebelia, rom dasaqmebulis Sesabamisobis 
dasadgenad mxedvelobaSi iqnes miRebuli mxolod samedicino faqtorebi.
225 ix. Cass. civ., 2 April 1996, n. 3040, in Notiz. Giur. Lav., (1996), romlis Tanaxmadac, Sromi-

Ti urTierTobis gagrZelebisadmi interesis dakargva, romelic dadgenilia gaTavi-

suflebisaTvis saWiro obieqturi kriteriumebis safuZvelze, ar moiTxovs periodo di 
comport-as gasvlas, Tumca es SemTxveva ar dgeba maSin, Tu dasaqmebulis janmrTeloba 
droebiT ar Seesabameba samuSao pirobebs da gamojanmrTelebisTanave, dasaqmebuli 
SeZlebs daubrundes samsaxurs zedmeti garTulebebis gareSe, rasac SeeZlo misi 
fizikuri janmrTelobis dazianeba; es gaTvaliswinebuliaa isk-is 2110-e  muxliT.
226 ix. Cass. civ., 15 November 2002 n. 16141, in Mass. Giur. Lav., (2003), at 53, romlis Tanaxma-

dac, dasaqmebulis janmrTelobis samuSao pirobebisaTvis Seusabamobis SemTxvevaSi, 
samuSaos gagrZelebis SeuZlebloba ar unda iqnes miCneuli SromiTi urTierTobis 
SewyvetisaTvis sakmaris safuZvlad (isk-is 1463-e da 1464-e muxlebi, 1966-e wlis №604 
kanonis 1-li da me-3 muxlebi), radgan, amasTan erTad, SeuZlebeli unda iyos dasaqme-
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Tan iqneboda SesabamisobaSi, Tumca uSedegod (am mosazrebas iziarebs 

sasamarTloebis umravlesoba).

ufro metic, debatebis sagania: licenzirebuli eqimis mier gakeTe-

buli araswori Sefaseba moaxdens Tu ara gavlenas miyenebuli zianis 

anazRaurebis sakiTxze, gansakuTrebiT im SemTxvevaSi, rodesac gaTavi-

sufleba obieqturi mizeziT miCneul iqna baTilad, dasaqmebulis da-

kavebul TanamdebobasTan Seusabamobis Sesaxeb araswori daskvnis gamo. 

sakasacio sasamarTlom daadgina, rom, Tu dasaqmebuli gaTavisuflda sa-

muSaos Sesasruleblad misi fizikuri Seusabamobis gamo da, mogvianebiT 

gakeTebuli samedicino Semowmebis safuZvelze, miCneul iqna, rom aseTi 

uunaroba ar arsebobs, gaTavisufleba baTilia, xolo kompensacia ar unda 

iyos xelfasis xuTmag odenobaze naklebi, vinaidan dasaqmebulis gaTavi-

sufleba ganpirobebuli iyo sajaro jandacvis samedicino SemowmebiT.227

8.5. dasaqmebulTa Sesaxeb kanonis (Workers’ Statute) me-5 muxlis me-3 

punqtiT dadgenili samedicino Semowmeba 

damsaqmebeli Tavad ver miiRebs gadawyvetilebas dasaqmebulTa samedi-

cino Semowmebis saWiroebaze,228 garda im SemTxvevisa, Tu aseTi ram gaT-

valiswinebulia Sesabamisi regulaciebiT, razec ukve iyo zemoT saubari; 

amitomac, samedicino Semowmeba, romelic saWiroa samuSaosTvis dasaqme-

bulis fizikuri Sesabamisobis dasadgenad,  dasaqmebulTa Sesaxeb kanonis 
me-8 muxli moTxovnaTa daculobis SemTxvevaSiac ki, SesaZloa, ganxor-

cieldes mxolod kanonis me-5 muxlis me-3 punqtis normebis Sesabamisad.

sasamarTlos gadawyvetilebebidan, faqtobrivad, gamomdinareobs 

principi, romlis Tanaxmadac, dasaqmebulTa Sesaxeb kanonis me-5 muxls 

aqvs zogadi moqmedebis xasiaTi maSin, rodesac №81/2008 gankargulebis 

I karis III Tavis V nawilsa da, konkretulad ki, 41-e muxls aqvs special-

uri, seqtoraluri moqmedebis buneba, romelic exeba mxolod im sawar-

moebs, sadac dasaqmebulebi specifikuri riskebis qveS arian; am dros, 

kerZod, janmrTelobis mdgomareobis Semowmeba gaTvaliswinebulia ka-

noniT. Sesabamisad, im sawarmoebSi, sadac licenzirebuli eqimi iqna dan-

iSnuli kanoniT samedicino Semowmebis Casatareblad, gansakuTrebiT ki, 

bulisaTvis sxva ekvivalenturi xasiaTis davalebis micema, rac xelSekrulebis 
keTilsindisierebis safuZvelze  ganmartebis aucileblobaa (2103-e muxli), an, Tu 
es SeuZlebelia, ufro poziciurad dabali funqciebis dakisreba, Tu amas sawarmoo 
saWiroeba moiTxovs da ar gamoiwvevs samuSao organizaciis cvlas.
227 ix. Cass. civ., 15 July 2002, n. 10260, in Mass. Giur. Lav., (2002); aseve ix. Cass. civ., 17 February 
2004, n. 3114, in Gius, (2004), 2692.
228 ix. Cass. pen., 9 December 2004, n. 1728, in Mass. Giur. Lav., (2005), 12.
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№81/2008 brZanebasTan mimarTebiT da damsaqmebels surs dasaqmebulis 

janmrTelobis Semowmeba dakavebul TanamdebobasTan Sesabamisobis dad-

genis mizniT (agreTve, imisaTvis, rom daadginos Sromisuunarobis an miy-

enebuli zianis gamo samsaxuris gacdenis kanoniereba), igi ver mimarTavs 

sawarmos licenzirebul eqims, radgan daarRvevs №300/1970 kanonis me-5 
muxls; am dros, damsaqmebelma yovelTvis unda mimarTos sajaro eqims 

an sajaro sferoSi arsebul specializebul dawesebulebebs (erovnuli 

jandacvis sistema, sauniversiteto klinika da a.S.).

amis msgavsad, Tu dasaqmebuli unda iqnes Semowmebuli Semdegi gare-

moebebis gamo: (i) masze moqmedebs kanoniT gaTvaliswinebuli riskebi da 

safrTxeebi an (ii) igi imyofeba mavne pirobebSi, ramac SesaZloa, daazia-

nos misi janmrTeloba da es pirobebi identificirebulia mudmivi sa-

konsultacio komisiis mier an (iii) TviT dasaqmebulis moTxovniT, rasac 

eqimi adasturebs, dasaqmebulma unda gaiaros sruli samedicino Semow-

meba №81/2008 gankargulebis 41-e muxliT dadgenili wesebis Sesabamisad, 

agreTve, me-9 punqtSi mocemuli normebis gaTvaliswinebiT, romelic Se-

fasebis gasaCivrebis SesaZleblobas iZleva.

franCesko baCini

milanis bikokas univeristetis Sromis samarTlisa da 

urTierTobebis asistenti profesori
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Tavi IX

SromiTi urTierTobis SeCereba da SromiTi xelSekrulebis 

Sewyveta

muxli 36. SromiTi urTierTobis SeCereba

1. SromiTi urTierTobis SeCereba aris SromiTi xelSekrulebiT gaT-

valiswinebuli samuSaos droebiT Seusrulebloba, romelic ar iwvevs 

SromiTi urTierTobis Sewyvetas.

2. SromiTi urTierTobis SeCerebis safuZvlebia:

a) gaficva;

b) lokauti;

g) aqtiuri an/da pasiuri saarCevno uflebis ganxorcieleba;

d) saqarTvelos saproceso kanonmdeblobiT gaTvaliswinebul Sem-

TxvevebSi sagamoZiebo, prokuraturis an sasamarTlo organoebSi ga-

mocxadeba;

e) samxedro savaldebulo samsaxurSi gawveva;

v) samxedro sarezervo samsaxurSi gawveva;

z) Svebuleba orsulobis, mSobiarobisa da bavSvis movlis gamo, Sveb-

uleba axalSobilis Svilad ayvanis gamo da damatebiTi Svebuleba bavSvis 

movlis gamo;

T) ojaxSi Zaladobis msxverplis TavSesafarSi an/da krizisul cen-

trSi moTavseba, romlis drosac SeuZlebeli xdeba mis mier samsaxure-

briv movaleobaTa Sesruleba, magram ara umetes 30 kalendaruli dRisa 

weliwadSi;

i) droebiTi Sromisuunaroba, Tu misi vada ar aRemateba zedized 40 
kalendarul dRes, an 6 Tvis ganmavlobaSi saerTo vada ar aRemateba 60 
kalendarul dRes;

k) kvalifikaciis amaRleba, profesiuli gadamzadeba an swavla, rom-

lis xangrZlivobac weliwadSi ar unda aRematebodes 30 kalendarul 

dRes;

l) anazRaurebis gareSe Svebuleba;

m) anazRaurebadi Svebuleba.

3. dasaqmebulis mier am muxlis me-2 punqtiT (garda „b“ qvepun-

qtisa) gaTvaliswinebuli safuZvliT SromiTi urTierTobis SeCerebis 

moTxovnis SemTxvevaSi damsaqmebeli valdebulia SromiTi urTierToba 

gonivruli vadiT SeaCeros. SromiTi urTierToba SeCerebulad CaiTvle-

ba moTxovnis wardgenidan SeCerebis Sesabamisi safuZvlis aRmofxvramde.

4. SromiTi urTierTobis SeCerebis SemTxvevaSi, garda am muxlis 

me-2 punqtis „v“ da „m“ qvepunqtebiT gaTvaliswinebuli SemTxvevebisa, 
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dasaqmebuls ar miecema Sromis anazRaureba, Tu saqarTvelos kanonmde-

blobiT an SromiTi xelSekrulebiT sxva ram ar aris gansazRvruli.

5. saqarTvelos saproceso kanonmdeblobiT gaTvaliswinebul SemTx-

vevebSi sagamoZiebo, prokuraturis an sasamarTlo organoSi gamocxade-

basTan dakavSirebuli xarjebi anazRaurdeba saqarTvelos saxelmwifo 

biujetidan, kanonmdeblobiT dadgenili wesiT.

6. (amoRebulia _ 12.06.2013, №729).

 muxli 37. SromiTi xelSekrulebis Sewyvetis safuZvlebi 

 1. SromiTi xelSekrulebis Sewyvetis safuZvlebia:

a) ekonomikuri garemoebebi, teqnologiuri an organizaciuli cvli-

lebebi, romlebic aucilebels xdis samuSao Zalis Semcirebas;

b) SromiTi xelSekrulebis vadis gasvla;

g) SromiTi xelSekrulebiT gaTvaliswinebuli samuSaos Sesruleba;

d) dasaqmebulis mier Tanamdebobis/samuSaos sakuTari nebiT, weri-

lobiTi gancxadebis safuZvelze datoveba;

e) mxareTa werilobiTi SeTanxmeba;

v) dasaqmebulis kvalifikaciis an profesiuli unar-Cvevebis Seusa-

bamoba mis mier dakavebul TanamdebobasTan/Sesasrulebel samuSaosTan;

z) dasaqmebulis mier misTvis individualuri SromiTi xelSekrule-

biT an koleqtiuri xelSekrulebiT an/da Sromis SinaganawesiT dakisre-

buli valdebulebis uxeSi darRveva;

T) dasaqmebulis mier misTvis individualuri SromiTi xelSekrule-

biT an koleqtiuri xelSekrulebiT an/da Sromis SinaganawesiT dakis-

rebuli valdebulebis darRveva, Tu dasaqmebulis mimarT bolo 1 wlis 

ganmavlobaSi ukve gamoyenebul iqna individualuri SromiTi xelSek-

rulebiT an koleqtiuri xelSekrulebiT an/da Sromis SinaganawesiT 

gaTvaliswinebuli disciplinuri pasuxismgeblobis romelime zoma;

i) Tu SromiTi xelSekrulebiT sxva ram ar aris gansazRvruli, xan-

grZlivi Sromisuunaroba _ Tuki Sromisuunarobis vada aRemateba ze-

dized 40 kalendarul dRes, an 6 Tvis ganmavlobaSi saerTo vada aRe-

mateba 60 kalendarul dRes, amasTanave, dasaqmebuls gamoyenebuli aqvs 

am kanonis 21-e muxliT gaTvaliswinebuli Svebuleba;

k) sasamarTlo ganaCenis an gadawyvetilebis kanonier ZalaSi Sesvla, 

romelic samuSaos Sesrulebis SesaZleblobas gamoricxavs;

l) am kanonis 51-e muxlis me-6 punqtis Tanaxmad sasamarTlos mier 

miRebuli da kanonier ZalaSi Sesuli gadawyvetileba gaficvis ukanonod 

cnobis Sesaxeb;

m) damsaqmebeli fizikuri piris an dasaqmebulis gardacvaleba;
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n) damsaqmebeli iuridiuli piris likvidaciis warmoebis dawyeba;

o) sxva obieqturi garemoeba, romelic amarTlebs SromiTi xelSek-

rulebis Sewyvetas.

2. am muxlis pirveli punqtis „z“ da „T“ qvepunqtebiT gaTvaliswineb-

uli Sromis SinaganawesiT dakisrebuli valdebulebis darRveva SromiTi 

xelSekrulebis Sewyvetis safuZveli SeiZleba gaxdes mxolod im SemTx-

vevaSi, Tu Sromis Sinaganawesi SromiTi xelSekrulebis nawilia.

3. dauSvebelia SromiTi xelSekrulebis Sewyveta:

a) sxva safuZvliT, garda am muxlis pirveli punqtiT gaTvaliswineb-

uli safuZvlebisa;

b) am kanonis me-2 muxliT gaTvaliswinebuli diskriminaciis safuZv-

liT;

g) dasaqmebuli qalis mier Tavisi orsulobis Sesaxeb damsaqmeblisT-

vis Setyobinebidan am kanonis 36-e muxlis me-2 punqtis „z“ qvepunqtiT 

gansazRvruli periodis ganmavlobaSi, garda am muxlis pirveli punqtis 

„b“-„e“, „z“, „T“, „k“ da „m“ qvepunqtebiT gaTvaliswinebuli safuZvlebisa;

d) dasaqmebulis samxedro savaldebulo an samxedro sarezervo sam-

saxurSi gawvevis gamo an/da dasaqmebulis mier samxedro savaldebulo 

an samxedro sarezervo samsaxuris gavlis periodSi, garda am muxlis 

pirveli punqtis „b“-„e“, „z“, „T“, „k“ da „m“ qvepunqtebiT gaTvaliswineb-

uli safuZvlebisa;

e) sasamarTloSi nafic msajulad yofnis periodSi, garda am muxlis 

pirveli punqtis „b“-„e“, „z“, „T“, „k“ da „m“ qvepunqtebiT gaTvaliswineb-

uli safuZvlebisa. 

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni 729)

muxli 38. SromiTi xelSekrulebis Sewyvetis wesi 

1. damsaqmeblis mier am kanonis 37-e muxlis pirveli punqtis „a“, „v“, 

„i“ da „o“ qvepunqtebiT gaTvaliswinebuli romelime safuZvliT Sromi-

Ti xelSekrulebis Sewyvetisas damsaqmebeli valdebulia aranakleb 30 
kalendaruli dRiT adre gaafrTxilos dasaqmebuli winaswari werilo-

biTi Setyobinebis gagzavniT. amasTanave, dasaqmebuls miecema kompensa-

cia aranakleb 1 Tvis Sromis anazRaurebis odenobiT, SromiTi xelSek-

rulebis Sewyvetidan 30 kalendaruli dRis vadaSi.

2. damsaqmeblis mier am kanonis 37-e muxlis pirveli punqtis „a“, „v“, 

„i“ da „o“ qvepunqtebiT gaTvaliswinebuli romelime safuZvliT Sromi-

Ti xelSekrulebis Sewyvetisas damsaqmebeli uflebamosilia aranakleb 3 
kalendaruli dRiT adre gaafrTxilos dasaqmebuli winaswari werilo-
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biTi Setyobinebis gagzavniT. am SemTxvevaSi dasaqmebuls miecema kompen-

sacia aranakleb 2 Tvis Sromis anazRaurebis odenobiT, SromiTi xelSek-

rulebis Sewyvetidan 30 kalendaruli dRis vadaSi.

3. am kanonis 37-e muxlis pirveli punqtis „d“ qvepunqtiT gaTval-

iswinebuli safuZvliT SromiTi xelSekrulebis dasaqmebulis inicia-

tiviT Sewyvetisas dasaqmebuli valdebulia aranakleb 30 kalendaruli 

dRiT adre gaafrTxilos damsaqmebeli winaswari werilobiTi Setyo-

binebis gagzavniT.

4. dasaqmebuls ufleba aqvs, SromiTi xelSekrulebis Sewyvetis Tao-

baze damsaqmeblis Setyobinebis miRebidan 30 kalendaruli dRis vadaSi 

gaugzavnos mas werilobiTi Setyobineba xelSekrulebis Sewyvetis safuZ-

vlis werilobiTi dasabuTebis moTxovnis Taobaze.

5. damsaqmebeli valdebulia dasaqmebulis moTxovnis wardgenidan 

7 kalendaruli dRis vadaSi werilobiT daasabuTos SromiTi xelSek-

rulebis Sewyvetis safuZveli.

6. dasaqmebuls ufleba aqvs, werilobiTi dasabuTebis miRebidan 

30 kalendaruli dRis vadaSi sasamarTloSi gaasaCivros damsaqmeblis 

gadawyvetileba SromiTi xelSekrulebis Sewyvetis Sesaxeb.

7. Tu damsaqmebeli dasaqmebulis moTxovnis wardgenidan 7 kalenda-

ruli dRis vadaSi werilobiT ar daasabuTebs SromiTi xelSekrulebis 

Sewyvetis safuZvels, dasaqmebuls ufleba aqvs, 30 kalendaruli dRis 

vadaSi sasamarTloSi gaasaCivros damsaqmeblis gadawyvetileba SromiTi 

xelSekrulebis Sewyvetis Sesaxeb. am SemTxvevaSi davis faqtobrivi gare-

moebebis mtkicebis tvirTi ekisreba damsaqmebels.

8. sasamarTlos mier dasaqmebulTan SromiTi xelSekrulebis Sewyve-

tis Sesaxeb damsaqmeblis gadawyvetilebis baTilad cnobis SemTxvevaSi, 

sasamarTlos gadawyvetilebiT, damsaqmebeli valdebulia pirvandel 

samuSao adgilze aRadginos piri, romelsac Seuwyda SromiTi xelSek-

ruleba, an uzrunvelyos is tolfasi samuSaoTi, an gadauxados mas kom-

pensacia sasamarTlos mier gansazRvruli odenobiT.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

 
muxli 381. masobrivi daTxovna

1. am kanonis 37-e muxlis pirveli punqtis „a“ qvepunqtiT gaTval-

iswinebuli safuZvliT 15 kalendaruli dRis ganmavlobaSi sul mcire 100 
dasaqmebulTan SromiTi xelSekrulebebis Sewyvetis (masobrivi daTxov-

nis) SemTxvevaSi damsaqmebeli valdebulia masobriv daTxovnamde sul 
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mcire 45 kalendaruli dRiT adre werilobiTi Setyobineba gaugzavnos 

saqarTvelos Sromis, janmrTelobisa da socialuri dacvis saministros 

da im dasaqmebulebs, romelTac uwydebaT SromiTi xelSekrulebebi.

2. am muxlis pirveli punqtiT gaTvaliswinebul SemTxvevaSi ar moq-

medebs am kanonis 38-e muxlis pirveli da me-2 punqtebiT gaTvaliswineb-

uli gafrTxilebis vadebi.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)
 

 muxli 39. arasrulwlovanTan SromiTi xelSekrulebis Sewyveta 

arasrulwlovnis kanonier warmomadgenels an mzrunvelobis/meur-

veobis organos ufleba aqvs, moiTxovos arasrulwlovanTan SromiTi 

xelSekrulebis Sewyveta, Tu muSaobis gagrZeleba zians miayenebs aras-

rulwlovnis sicocxles, janmrTelobas an sxva mniSvnelovan interesebs.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)
 
 muxli 40. muSaobis uneblie gagrZeleba 

Tu SromiTi xelSekrulebis vada gavida, magram, samuSaos xasiaTi-

dan gamomdinare, muSaobis dauyovnebliv Sewyveta mniSvnelovan zians 

gamoiwvevs da safrTxes Seuqmnis adamianis janmrTelobas, dasaqmebuli 

valdebulia gaagrZelos muSaoba, sanam aseTi viTareba ar dasruldeba, 

xolo damqiravebeli valdebulia misces mas Sromis anazRaureba.

komentari

1. zogadi mimoxilva

ukanaskneli ori dekadis manZilze SromiTi urTierTobis SeCerebisa da 

Sewyvetis Sesaxeb saqarTvelos kanonmdeblobam ganicada fundamenturi 

cvlilebebi. 1991 wels sabWoTa kavSiris daSlisa da saqarTvelos mier 

damoukideblobis mopovebis miuxedavad, uaxloes warsulamde gaTavi-

suflebasa da zogadad, samuSao pirobebTan dakavSirebuli iuridiuli 

principebi mocemuli iyo sabWoTa Sromis kodeqsSi, romelic miRe-

bul iqna 1973 wels. sabWoTa kodeqsi Secvlil iqna ramdenjerme, xolo 

ZiriTadi cvlilebebi 1997 wlis aqtiT ganxorcielda. Sromis kanonmde-

bloba didi xnis manZilze STagonebuli iyo sabWoTa elementebiT.

2003 wlis bolodan moyolebuli, saqarTvelos Sromis kanonmde-

r. santagata,  muxli 36-40
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blobaze mniSvnelovani gavlena iqonia arsebulma ekonomikurma da poli-

tikurma faqtorebma. „vardebis revoluciis“ Semdeg, axalma mTavrobam 

radikalurad Secvala politikuri mimarTuleba da ganaxorciela mniS-

vnelovani cvlilebebi ekonomikis liberalizaciisa da ucxouri inve-

stirebisaTvis mimzidveli garemos Seqmnis mizniT. am periodis manZilze 

saqarTveloSi iseve, rogorc evropis umetes saxelmwifoebSi, Sromis 

samarTali da, gansakuTrebiT ki, samsaxuridan gaTavisuflebasTan daka-

vSirebuli samarTali xSirad xdeboda mwvave kritikis sagani, radgan igi 

kompaniebs ubiZgebda ar daeqiravebinaT dasaqmebulebi da daezogaT xar-

jebi. amitomac 2006 wels miRebul iqna Sromis kodeqsi, romelsac gaaCnda 

liberaluri midgoma da xels uwyobda damsaqmebelTa met moqnilobas. 

reforma daefuZna varauds, rom damsaqmebelTa moqnilobis gazrda da 

gaTavisuflebasTan dakavSirebiT arsebuli standartebis Semsubuqeba 

xels Seuwyobda kompaniebis konkurentunarianobas, samuSao adgilebis 

Seqmnasa da SromiT bazarze arsebuli viTarebis gaumjobesebas. 

2006 wels ganxorcielebuli cvlilebis Sesabamisad, aravinaa valde-

buli SeinarCunos SromiTi urTierToba, Tu mas amis survili ar gaaC-

nia.1 vinaidan SromiTi urTierTobis erT-erTi fuZemdebluri princip-

ia xelSekrulebis Tavisufleba; mxareebs unda hqondeT SesaZlebloba, 

daasrulon saxelSekrulebo urTierToba. unda aRiniSnos, rom 2006 wlis 

Sromis kodeqsiT mniSvnelovani cvlilebebi ganicada SromiTi xelSek-

rulebis SewyvetasTan dakavSirebulma moTxovnebma.

2006 wlamde kanoni xelSekrulebis orive mxares avaldebulebda dae-

cva xelSekrulebis Sewyvetis Setyobinebis vada. manamde arsebuli sab-

WoTa kodeqsis mixedviT, Tu SromiTi xelSekruleba wydeboda dasaqmebu-

lis iniciativiT, igi valdebuli iyo moexdina damsaqmeblis informireba 

ori kviriT adre; Tuki mas hqonda pativsadebi mizezi, Setyobinebis sam-

dRiani vadis dacva iyo saWiro. meore mxriv, damsaqmebeli valdebuli 

iyo, daecva xelSekrulebis Sewyvetis Setyobinebis erTTviani (xandaxan 

ki orTviani) vada. ufro metic, dasaqmebulis samsaxuridan gaTavisu-

flebis Sesaxeb profesiuli kavSiri unda yofiliyo informirebuli da 

damsaqmebels gaprotestebul gaTavisuflebaze Tanxmobac unda mieRo. 

kanoni aseve iTvaliswinebda SemTxvevebs, rodesac profesiuli kavSiris 

Tanxmoba ar iyo savaldebulo. kompensacia  meryeobda erTi an ori Tvis 

saxelfaso anazRaurebis odenobebs Soris.

1 ix. aseve Z. Shvelidze, Working time Regulation in Georgia, in E-Journal of International and Com-
parative. Labour Studies, (2012), at 99; Z. Shvelidze, Iv. Javakhishvili [Tbilisi State University], Tran-
sition from Soviet to Liberal Labour Law: Labour Standards in Georgia, paper presented at the Inter-
national Labour and Employment Relations Association (ILERA) World Congress in Philadelphia, 
USA, 2012.

r. santagata,  muxli 36-40
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2006 wels damsaqmebels ukve meti Tavisufleba mieca SromiTi xelSek-

rulebis SewyetisaTvis. am periodis kanonmdeblobam Zalian fragmen-

tuli regulireba SemogvTavaza. evropuli qveynebisagan, gansxvavebiT, 

xelSekrulebis Sewyveta SesaZlebeli gaxda nebismieri SezRudvis gareSe.

imis nacvlad, rom dasaqmebuli ukanono gaTavisuflebisa da samuS-

aosTan dakavSirebuli riskebisagan daecva, kanoni damsaqmebels winaswari 

Setyobinebis valdebulebisganac ki aTavisuflebda. igi iTvaliswinebda 

mxolod erTi Tvis kompensaciis gadaxdis valdebulebas samsaxuridan 

gaTavisuflebis SemTxvevaSi. gasaocaria, rom qarTvelma kanonmdebelma 

dasaqmebuli uares viTarebaSi Caagdo, aseve maSin, rodesac winaswari 

Setyobinebis vada dasaqmebulisaTvis ori kviridan erT Tvemde gazarda: 

„Tu SromiTi xelSekrulebis moSlis iniciatori dasaqmebulia, igi val-

debulia, gaafrTxilos damsaqmebeli aranakleb 30 kalendaruli dRiT 

adre werilobiTi SetyobinebiT, Tu SromiTi xelSekrulebiT sxva ram 

ar aris gaTvaliswinebuli“. aSkaraa, rom liberaluri midgomis gaTval-

iswinebiT, kanonmdebelma upiratesoba damsaqmeblis intersebs mianiWa 

dasaqmebulTan SedarebiT. adre moqmedi kanondeblobisagan gansxvavebiT, 

aRar arsebobs daTqma dasaqmebulebis warmomadgenlebis procesSi monaw-

ileobis Sesaxeb. damsaqmebels gaTavisuflebis Sesaxeb gadawyvetilebis 

misaRebad aRar sWirdeba profesiuli kavSirebis Tanxmoba. 

2006 wlis Sromis kodeqsma gaakeTa 9-punqtiani CamonaTvali, ra Sem-

TxvevebSic damsaqmebels an dasaqmebuls SeeZlo xelSekrulebis Sewyve-

ta. es CamonaTvali mocemuli iyo 37-e muxlSi: a) SromiTi xelSekrule-

biT gaTvaliswinebuli samuSaos Sesruleba; b) SromiTi xelSekrulebis 

vadis gasvla; g) erT-erTi mxaris mier SromiTi xelSekrulebis piro-

bebis darRveva; d) SromiTi xelSekrulebis moSla; e) mxareTa SeTanx-

meba; v) sasamarTlo ganaCenis an gadawyvetilebis kanonier ZalaSi Ses-

vla, romelic samuSaos Sesrulebis SesaZleblobas gamoricxavs; z) Tu 

SromiTi xelSekrulebiT sxva ram ar aris gaTvaliswinebuli, xangrZlivi 

Sromisuunaroba _ Tuki Sromisuunarobis vada aRemateba zedized 30 
kalendarul dRes, an 6 Tvis ganmavlobaSi saerTo vada aRemateba 50 
kalendarul dRes, amasTanave, dasaqmebuls gamoyenebuli aqvs am kod-

eqsis 21-e muxliT gansazRvruli Svebuleba; T) damsaqmebeli fizikuri 

piris an dasaqmebulis gardacvaleba; i) damsaqmebeli iuridiuli piris 

likvidaciis warmoebis dawyeba.

pirvel rigSi unda aRiniSnos, rom Sromis kodeqsi ar awesrigeb-

da ukanono gaTavisuflebis sakiTxebs da Semoifargleboda mxolod 

xelSekrulebis „SewyvetiT“. es savsebiT Seesabameboda im sakanonmdeb-

lo mizans, romelic kanonmdebels gaaCnda maSindeli kodeqsis miRebis 

dros, rom damsaqmeblisaTvis farTo diskrecia mieca SromiTi urT-

r. santagata,  muxli 36-40
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ierTobis SewyvetasTan dakavSirebiT. unda aRiniSnos, rom mocemuli 

Targmanis gaTvaliswinebiT, kanonmdebeli ar iyenebs termin „gaTavi-

suflebas“, aramed iyenebs neitralur termins „moSla“ imisaTvis, rom 

xelSekrulebis dasrulebis SesaZlebloba misces orive mxares. Sromis 

kodeqsidan gamomdinareobs, rom „SromiTi urTierTobis Sewyveta“ niS-

navs saxelSekrulebo urTierTobis dasrulebas rogorc dasaqmebulis, 

ise damsaqmeblis iniciativiT. Tumca faqtobrivad 38-e muxli 37-e mux-

lis 1-li nawilis d) qvepunqtiT dgindeba, rom „SromiTi xelSekrule-

ba SesaZloa, erT-erTi mxaris iniciativiT moiSalos“. kanonmdebeli ar 

grZnobda imis saWiroebas, gaesxvavebina erTmaneTisgan SromiTi xelSek-

rulebis Sewyveta dasaqmebulis da damsaqmeblis iniciativiT an nebis-

mieri sxva safuZvliT. amitom martooden damsaqmeblis neba sakmarisi 

iyo SromiTi urTierTobis Sesawyvetad.2 amitomaa, rom evropuli samar-

Tlis sistemebisagan gansxvavebiT, saqarTvelos Sromis kodeqsi ar iT-

valiswinebda xelSekrulebis Sewyvetis safuZvlebis gasaCivrebis Sesa-

Zleblobas. xelSekrulebis moSlis SemTxvevaSi, dasaqmebuls rCeboda 

mxolod ufleba, moeTxova erTi Tvis kompensacia; gamonaklisi iyo mx-

olod SemTxvevebi, rodesac igi daarRvevda nakisr valdebulebebs.

ufro metic, Sromis kodeqsi aZlevda mxareebs uflebas SeewyvitaT 

xelSekruleba ormxrivi SeTanxmebiT (37-e muxlis e) qvepunqti). es Sesa-

Zlebloba arsebobda nebismier SemTxvevaSi, maSinac ki, rogorc xSirad 

xdeba kidec, rodesac dasaqmebuls ubralod sxva arCevani ar rCeba gar-

da xelSekrulebis Sewyvetaze daTanxmebisa.

SromiTi xelSekruleba wydeboda, agreTve, damsaqmebeli iuridi-

uli piris likvidaciis SemTxvevaSi. sakanonmdeblo aqti xelSekrulebis 

Sewyvetis saSualebas iZleoda likvidaciis procesis dawyebis SemTx-

vevaSi. reorganizaciis SemTxvevaze kanonSi saubari ar iyo. amitom, Tu 

moxdeboda reorganizacia, kerZod, kompaniis meore subieqtTan Serwyma, 

SegveZlo gvevarauda, rom axlad warmoqmnili subieqti uflebamosili 

iyo, Seewyvita xelSekruleba. es winaaRmdegobaSi modioda evropuli ka-

vSiris Sromis samarTalTan.

Sromis kodeqsis mixedviT damsaqmeblis gardacvaleba iyo aseve 

xelSekrulebis Sewyvetis safuZveli. am dros evropuli kavSiris sax-

elmwifoebSi [ara yvelgan] damsaqmeblis memkvidre ikavebs gardacvlili 

damsaqmeblis adgils: xelSekruleba wydeba mxolod im SemTxvevaSi, Tu 

2 `Sromis kodeqsi dasaqmebuls aniWebs SeuzRudav uflebas, rom moSalos xelSek-

ruleba Tavisi SexedulebiT, dasaqmebulisaTvis yovelgvari ganmartebisa da wi-

naswari gafrTxilebis gareSe. aseTi calmxrivi da Tavisufali SromiTi urTier-

Tobis Sewyveta marTldeboda saqarTvelos mTavrobis liberaluri xedvebiT.~ S. 
Panjikidze, Z. Shvelidze, Flexibility in the Labor Code: a positive sign for the European integration?,

r. santagata,  muxli 36-40
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saqme exeba damsaqmeblis specifikur kontrahents (Zalian iSviaTad, mag., 

piradi mdivani). Sromis kodeqsi ar iTvaliswinebda dasaqmebulis gar-

dacvalebis SemTxvevas.

kodeqsi iZleoda xelSekrulebis Sewyvetis SesaZleblobas aseve, 

Semdegi safuZvliT: „sasamarTlo ganaCenis an gadawyvetilebis kanonier 

ZalaSi Sesvla, romelic samuSaos Sesrulebis SesaZleblobas gamor-

icxavs“; 2006 wlis Sromis kodeqsi ar gvTavazobda samsaxuridan gaTa-

visuflebis Sesaxeb raime SezRudvas specifikur jgufebTan mimarTe-

biT, magaliTad, rogoricaa orsuli dasaqmebulebi, orsulobis gamo 

SvebulebaSi myofi pirebi da SezRuduli SesaZleblobis mqone pirebi. 

[Tu gaviTvaliswinebT im faqts, rom Sromis kodeqsis 36-e muxlis me-6 
nawilSi gvTavazobs daTqma: „SromiTi urTierTobis SeCerebisas dauSve-

belia SromiTi xelSekrulebis moSla,“ xolo amave muxlis me-2 nawilis v) 

punqtSi SeCerebis safuZlad saxeldeboda „Svebuleba orsulobis, mSo-

biarobisa da bavSvis movlis gamo, Svebuleba axalSobilis Svilad ay-

vanis gamo da damatebiTi Svebuleba bavSvis movlis gamo“, dasaqmebulis 

gaTavisufleba damsaqmebels aRniSnuli SvebulebiT sargeblobis ganma-

vlobaSi ar SeeZlo]. Tumca xelSekrulebis Sewyveta dauSvebeli iyo im 

SemTxvevaSi, Tu dasaqmebuls avadmyofobis gamo ar SeeZlo samsaxure-

brivi movaleobebis Sesruleba. 37-e muxlis Sesabamisad, damsaqmebels 

SeeZlo Seewyvita xelSekruleba xangrZlivi Sromisunarobis SemTxvevaSi 

„Tu SromiTi xelSekrulebiT sxva ram ar aris gaTvaliswinebuli“, ker-

Zod, Tu Sromisuunarobis vada aRemateboda zedized 30 kalendarul 

dRes, an 6 Tvis ganmavlobaSi saerTo vada aRemateboda 50 kalendarul 

dRes; amasTan, dasaqmebuls am dros gamoyenebuli unda hqonoda 21-e 
muxliT gaTvaliswinebuli Svebuleba. 

ufro metic, xazgasmiT ar iyo akrZalva mocemuli gaTavisuflebis 

iseT SemTxvevebze, romelic ukavSirdeboda dasaqmebulis warmomadgen-

lobas, wevrobas, monawileobas profesiuli kavSiris organoebSi, aseve 

rasas, sqess, kanis fers, politikur kuTvnilebas da a.S. [rasa, kanis fer-

sa da politikuri kuTvnileba, aseve sxva safuZvlebze didi CamonaTvali 

mocemuli iyo me-2 muxlis me-3 nawilSi].

rac Seexeba SromiTi xelSekrulebis SeCerebas, saqarTvelos kanon-

mdeblobam airCia sakmaod liberaluri midgoma. 2006 wlis kodeqsiT 

dasaxelda 12 SemTxveva, rodesac SeuZlebeli iyo SromiTi urTierTobis 

gagrZeleba mxareTagan damoukidebeli mizezebis gamo. es SemTxvevebia: 

gaficva; lokauti; aqtiuri an/da pasiuri saarCevno uflebis ganxor-

cieleba; saproceso kanonmdeblobiT gaTvaliswinebul SemTxvevebSi sag-

amoZiebo, prokuraturis an sasamarTlo organoebSi gamocxadeba; samx-

edro savaldebulo samsaxurSi gawveva; samxedro sarezervo samsaxurSi 
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gawveva; Svebuleba orsulobis, mSobiarobisa da bavSvis movlis gamo, 

Svebuleba axalSobilis Svilad ayvanis gamo da damatebiTi Svebuleba 

bavSvis movlis gamo; ojaxSi Zaladobis msxverplis TavSesafarSi an/da 

krizisul centrSi moTavseba, romlis drosac SeuZlebeli xdeba mis 

mier samsaxurebriv movaleobaTa Sesruleba, magram ara umetes 30 kal-

endaruli dRisa weliwadSi; droebiTi Sromisuunaroba, Tu misi vada ar 

aRemateba zedized 30 kalendarul dRes, an 6 Tvis ganmavlobaSi saerTo 

vada ar aRemateba 50 kalendarul dRes; kvalifikaciis amaRleba, profe-

siuli gadamzadeba an swavla, romlis xangrZlivoba weliwadSi ar unda 

aRematebodes 30 kalendarul dRes;

anazRaurebis gareSe Svebuleba; anazRaurebadi Svebuleba. 

mocemuli regulacia emyareboda minimaluri SromiTi usafrTxoe-

bis standarts, romelic gulisxmobda, rom SromiTi urTierToebis Se-

Cerebis SemTxvevaSi ar unda Sewydes SromiTi xelSekruleba (36-e muxli).

droebiTi Sromisuunarobs gamo avadmyofobisas, 36-e muxli [amJa-

mad] dakavSirebulia 37-e muxlTan, romelSic gamocxadebulia, rom xan-

grZlivi Sromisuunaroba warmoadgens xelSekrulebis Sewyvetis erT-

erT safuZvels. xangrZliv SromisuunarobasTan gvaqvs saqme, rodesac 

„aWarbebs zedized 30 kalendarul dRes da 6 Tvis ganmavlobaSi saerTo 

vada ar aRemateba 60 kalendarul dRes; amasTanave, dasaqmebuls gam-

oyenebuli aqvs 21-e muxliT gansazRvruli Svebuleba. sxvagvarad rom 

vTqvaT, Sromis kodeqsi uzrunvelyofs SromiTi urTierTobis dacvas. 

Tumca im SemTxvevaSi, rodesac dasaqmebuli ar Tavisufldeba kanoniT 

gansazRvrul vadaSi, igi am vadis gasvlis Semdgom kargavs anazRaurebis 

miRebis uflebas. 

2. 2013 wlis 12 ivnisis Sromis kodeqsi: xelSekrulebis Sewyvetasa 

da SeCerebasTan dakavSirebiT ganxorcielebuli cvlilebebi 

ukanasknel periodSi 2006 wlis Sromis kodeqsi mkacri kritikis sagani iyo 

rogorc akademiuri, ise saerTaSoriso organizaciebis mxridan. Sromis 

saerTaSoriso organizaciam (Sso), romlis wevri saqarTvelo 1993 wels 

gaxda, kodeqsi gansakuTrebiT gaakritika xelSekrulebis SewyvetasTan 

dakavSirebiT dacvis garantiebis ararsebobis gamo. kerZod, kiTxvis niS-

nis qveS dadga qarTuli kanonmdeblobis Sso-is 158-e konvenciasTan Se-

sabamisoba. vinaidan saqarTvelo aris evropuli samezoblo politikisa 

(EU Neighbourhood Policy) da aRmosavleT partniorobis (Eastern Partnership 
Agreement) xelSekrulebis mxare da iswrafvis evropul kavSirSi integra-

ciisaken, daakmayofilebs Tu ara qarTuli Sromis kanonmdebloba  evro-
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pul direqtivebsa da evropuli kavSiris adamianis ZiriTad uflebaTa qa-

rtiaSi mocemul evropuli gaerTianebis minimalur moTxovnebs, kiTxvis 

niSnis qveS dadga (ix. qvemoT me-4 paragrafi). bevri avtori acxadebs, rom 

qarTuli Sromis kanonmdebloba ar Seesabameba mas. sxvadasxva SeTavazeba 

gakeTda winaswari ganxilvebis dros, mag., rom arakanonierad yofili-

yo cnobili dasaqmebulebis gaTavisufleba profkavSirebis wevrobis an 

profkavSiruli saqmianobis gamo da warmodgenil iqna safuZvlebi, ra 

dros unda yofiliyo SesaZlebeli samsaxuridan gaTavisufleba.3 2013 
wlis 12 ivniss saqarTvelos parlamentma miiRo axali Sromis kodeqsi. 

advili saTqmeli ar aris, Tu ramdenad gazarda amgvarma kodifikaciam 

dasaqmebulis gaTavisuflebasTan dakavSirebuli standarti. 

eWvgareSea, rom aRniSnuli miznis misaRwevad garkveuli nabijebi 

gadaidga. pirveli aseTi nabiji exeboda xelSekrulebis Sewyvetas dam-

saqmeblis iniciativiT yovelgvari safuZvlis gareSe. 

SemoRebul iqna wesi, romlis Tanaxmadac damsaqmeblis mxridan Sromi-

Ti xelSekrulebis Sewyvetis survilisas, man gadawyvetileba unda daaf-

uZnos garkveul safuZvlebs,4 rogoricaa, ekonomikuri garemoebebi, te-

qnologiuri an organizaciuli cvlilebebi, romlebic aucilebels xdis 

samuSao Zalis Semcirebas; dasaqmebulis mier Tanamdebobis/samuSaos sa-

kuTari nebiT, werilobiTi gancxadebis safuZvelze datoveba; dasaqme-

bulis kvalifikaciis an profesiuli unar-Cvevebis Seusabamoba mis mier 

dakavebul TanamdebobasTan/Sesasrulebel samuSaosTan; dasaqmebulis 

mier misTvis individualuri SromiTi xelSekrulebiT an koleqtiuri 

xelSekrulebiT an/da Sromis SinaganawesiT dakisrebuli valdebulebis 

darRveva, Tu dasaqmebulis mimarT bolo 1 wlis ganmavlobaSi ukve gam-

oyenebul iqna individualuri SromiTi xelSekrulebiT an koleqtiuri 

xelSekrulebiT an/da Sromis SinaganawesiT gaTvaliswinebuli discip-

linuri pasuxismgeblobis romelime zoma; Sromis kodeqsis 51-e muxlis 

me-6 nawilis Tanaxmad, sasamarTlos mier miRebuli da kanonier ZalaSi 

Sesuli gadawyvetileba gaficvis ukanonod cnobis Sesaxeb; es safuZv-

lebi dadginda im motiviT, rom aRniSnul moTxovnebTan Sesabamisoba 

3 2013 wlis 19 aprils saqarTvelos parlamentma 75 xmiT miiRo pirveli mosmeniT 

cvlilebebi 2006 wlis Sromis kodeqsSi. iusticiis ministris moadgilis _ ale-

qsandre baramiZis _ TqmiT, „mizani aris da iqneba dasaqmebul-damsaqmeblis urTi-

erTobebis gonivruli dabalanseba“. „dRes moqmedi kodeqsi am balanss saerTod ar 

iTvaliswinebs; dRes Cven rac gvaqvs, ar aris Sromis kodeqsi, radgan igi dasaqmebu-

lebs aranair, xolo damsaqmeblebs yvelanair uflebas aniWebs; dResdReobiT rac 

gvaqvs, ar aris normaluri da misi Secvla winasaarCevno kampaniis dros erT-erTi 

dapirebaTagania“.
4 Sromis kodeqsis cvlilebebis procesis, pirveli wakiTxviT miRebis Sesaxeb ix. 
<www.civil.ge/eng/article.php?id=25955>.
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xelSekrulebis Sewyvetis avtomaturad kanonierad cnobis safuZveli 

yofiliyo. 

Tumca, kanonmdebeli 37-e muxlSi aseve uTiTebs gaTavisuflebis Sem-

deg safuZvels: „sxva obieqturi garemoeba, romelic amarTlebs SromiTi 

xelSekrulebis Sewyvetas“. es norma damsaqmeblebs aZlevs Tavisuflebas, 

gaaTavisuflos dasaqmebulebi nebismier dros. saWiroa, gaTavisuflebis 

safuZvlebi yovelTvis konkretulad iyos gansazRvruli. 

Sromis kodeqsis Tanaxmad, dasaqmebulis samsaxuridan gaTavisufleba 

ukanonoa im SemTxvevaSi, Tu damsaqmebels surs xelSekrulebis Sewyveta 

sxva safuZvliT, garda am muxlis pirveli punqtiT gaTvaliswinebulisa; 

am kanonis me-2 muxliT gaTvaliswinebuli diskriminaciis safuZvliT; 

dasaqmebuli qalis mier Tavisi orsulobis Sesaxeb damsaqmeblisTvis 

Setyobinebidan am kanonis 36-e muxlis me-2 nawilis z) qvepunqtiT gansaz-

Rvruli periodis ganmavlobaSi, garda am muxlis pirveli punqtis b)-e), z), 

T), k) da m) qvepunqtebiT gaTvaliswinebuli safuZvlebisa; dasaqmebulis 

samxedro savaldebulo an samxedro sarezervo samsaxurSi gawvevis gamo 

an/da dasaqmebulis mier samxedro savaldebulo an samxedro sarezervo 

samsaxuris gavlis periodSi, garda am muxlis pirveli nawilis b)-e), z), 

T), k) da m) qvepunqtebiT gaTvaliswinebuli safuZvlebisa; sasamarTloSi 

nafic msajulad yofnis periodSi, garda am muxlis pirveli nawilis b)-

e), z), T), k) da m) qvepunqtebiT gaTvaliswinebuli safuZvlebisa. unda 

aRiniSnos, rom specifikuri daTqma gakeTda diskriminaciuli motiviT 

samsaxuridan gaTavisuflebis Sesaxeb. Sromis kodeqsis regulireba ar 

unda tovebdes raime eWvs diskriminaciis Sesaxeb direqtivebTan Sesabam-

isobaze, romelic Seicavs normas diskriminaciis akrZalvaze samuSaos 

Sesrulebis, xelSekrulebis Sewyvetis da samuSao pirobebis gansazRvris 

dros: ix. 2006/54 direqtivis me-14 muxlis 1 g) punqti.

sadavo ar aris, rom, Tu SromiTi urTierToba Sewyda kanoniT akrZa-

luli safuZvliT, dasaqmebuls SeuZlia, moiTxovos gaTavisuflebis 

ukanonod cnoba da am SemTxvevaSi SromiTi urTierToba Cveulebriv 

gagrZeldeba. 

Sromis kodeqsi iTvaliswinebs damatebiT procedurebsa da form-

alur moTxovnebs, romelic gaTvaliswinebul unda iqnes samsaxuridan 

gaTavisuflebis dros: 38-e muxlis Tanaxmad, damsaqmeblis mier am kan-

onis 37-e muxlis pirveli punqtis a), v), i) da o) qvepunqtebiT gaTval-

iswinebuli romelime safuZvliT SromiTi xelSekrulebis Sewyveti-

sas, damsaqmebeli valdebulia, aranakleb 30 kalendaruli dRiT adre 

gaafrTxilos dasaqmebuli winaswari werilobiTi Setyobinebis gagza-

vniT. es aris mniSvnelovani siaxle: amgvari valdebuleba miznad isax-

avs Tavidan iqnes acilebuli SemTxveva, rodesac dasaqmebulisaTvis 
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moulodnelad xdeba cnobili xelSekrulebis dauyovneblivi Sewyveta 

da misi uaryofiTi Sedegebi. amgvari informireba miznad isaxavs, rom 

dasaqmebuli Seeguos axal viTarebas da daiwyos axali samsaxuris Ze-

bna. Tumca amgvari daTqma gadaWarbebulad ar unda Sefasdes: axali 

Sromis kodeqsis Tanaxmad, Setyobinebis gagzavnis valdebuleba ar-

sebobs mxolod im SemTxvevaSi, Tu xelSekruleba wydeba ekonomikuri 

garemoebebis, dasaqmebulis xangrZlivi Sromisuunarobisa da dam-

saqmeblis likvidaciis procesis dawyebis gamo [arsebobs kidev ori 

safuZveli: kvalifikaciisa da profesiuli unar-Cvevebis dakavebul 

poziciasTan Seusabamobisa da sxva obieqturi garemoebis arsebo-

bis SemTxvevaSi]. amgvarad, damsaqmebeli uflebamosilia, Sewyvitos 

xelSekruleba yovelgvari winaswari gafrTxilebis gareSe dasaqmebu-

lis mier nakisri valdebulebebis darRvevis SemTxvevaSi [darRvevis 

SemTxvevaze Sromis kodeqsis normebTa erTad vrceldeba samoqalaqo 

kodeqsis regulirebac]. amgvari regulirebis [formulirebis] mizani 

bundovania. rogorc Cans, kanonmdebeli samsaxuridan gaTavisuflebas 

miiCnevs sadamsjelo sanqciad.

ufro metic, damsaqmebels SeuZlia, Sewyvitos xelSekruleba vadis 

dacvis gareSe, Tu gadauxdis kompensacias ori Tvis xelfasis odenobiT 

[winaswari samdRiani gafrTxilebis dacviT].

38-e muxlis me-4 punqtis Tanaxmad, dasaqmebulis moTxovnis safuZ-

velze damsaqmebeli valdebulia, Svid kalendarul dReSi acnobos 

werilobiT gaTavisuflebis safuZveli. Tu es valdebuleba dairRva, 

30 kalendaruli dRis vadaSi sasamarTloSi gaasaCivros damsaqmeblis 

gadawyvetileba SromiTi xelSekrulebis Sewyvetis Sesaxeb. damsaqmebels 

awevs mtkicebis tvirTi gaTavisuflebis kanonierebis Sesaxeb. Sromis 

kodeqsi adgens, aseve dacvis saSualebebs ukanono gaTavisuflebis Sem-

TxvevaSi: Tu dasaqmebuli ukanonod gaTavisuflda da, Sesabamisad, dam-

saqmeblis aRniSnuli gadawyvetileba baTilia, dasaqmebuls ufleba aqvs 

moiTxovos imave an msgavs poziciaze aRdgena, xolo damsaqmebels aseve 

eqneba valdebuleba, gadauxados mas kompensacia.

mniSvnelovani siaxlea masobriv daTxovnasTan dakavSirebiT Semot-

anili dacvis meqanizmebi. aseT SemTxvevaSi [evropuli] sabWos 1998 wlis 

20 ivlisis 98/59/EC direqtiva iTvaliswinebs dasaqmebulTa warmomad-

genlebis uflebamosilebas, iyvnen informirebulni saWiro dros, raTa 

miRweul iqnes SeTanxmeba. direqtiva avaldebulebs damsaqmeblebs, aseve 

maTTan konsultaciis gavlas. miiCneoda, rom qarTuli Sromis kanon-

mdebloba ar Seesabameboda evropul kanonmdeblobas, radgan igi ar iT-

valiswinebda konkretul procedurul danawess. amitom axalma kanonma 
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daadgina konkretuli moTxovnebi masobriv daTxovnasTan dakavSirebiT.5 

kerZod, 381-e muxlis Sesabamisad, sul mcire, 100 dasaqmebulTan SromiTi 

xelSekrulebebis Sewyvetis (masobrivi daTxovnis) SemTxvevaSi, damsaqme-

beli valdebulia, masobriv daTxovnamde, sul mcire, 45 kalendaruli 

dRiT adre, werilobiTi Setyobineba gaugzavnos saqarTvelos Sromis, 

janmrTelobisa da socialuri dacvis saministros da im dasaqmebulebs, 

romelTac uwydebaT SromiTi xelSekrulebebi. Tumca kodeqsi ar iTval-

iswinebs dasaqmebulebis warmomadgenlebTan konsultirebas.

SromiTi xelSekrulebis SeCerebasTan dakavSirebiT, unda iTqvas, 

rom axali kodeqsiT dasaqmebulTa dacvis ukeTesi garantiebi iqna Semo-

Tavazebuli Sromisuunarobis SemTxvevaSi. dResdReobiT, „Sromisuun-

aroba“ droebiTad miiCneva, Tu misi xangrZlivoba ar aRemateba zedized 

60 kalendarul dRes, xolo 6 Tvis manZilze 90 kalendarul dRes [36-e 
muxlis me-2 punqtis i) qvepunqtis moqmedi redaqciis Sesabamisad, droe-

biTia Sromisuunaroba, Tu misi vada ar aRemateba zedized 40 kalenda-

rul dRes, an 6 Tvis ganmavlobaSi saerTo vada ar aRemateba 60 kalen-

darul dRes]. rogorc aRvniSneT, dasaqmebulTa uflebebis dasacavad 

umniSvnelovanesia Sromisuunarobis xangrZlivobis gansazRvra, vinaid-

an, am periodis ganmavlobaSi, dasaqmebulis samsaxuridan gaTavisufleba 

dauSvebelia. Tumca qarTvelma kanonmdebelma ar warmoadgina kompen-

sacia Sromisuunarobis SemTxvevebze, rac sxva qveynebSi da, magaliTad, 

germaniaSi simboluri Rirebulebisaa (ix. qvemoT).

 

3. italiisa da germaniis gamocdileba

rogorc aRiniSna, ekonomikuri politikis liberalurma midgomam gav-

lena iqonia saqarTvelos Sromis kanonmdeblobaze. magaliTad, advilad 

xdeba dasaqmebulis gaTavisufleba piradi (movaleobebis Seusrule-

blobis SemTxvevaSi) da ekonomikuri motivebiT; amisgan gansxvavebiT, 

italiuri da germanuli kanonmdebloba ufro mkacr standartebs adgens 

(ix. par. 6-9). amasTan, italiurisgan gasxvavebiT, dacvis germanuli mod-

eli Mitbestimmung-is mkacri tradiciiTa da dasaqmebulTa sabWoebis mier 

gansazRvruli uflebebiT xasiaTdeba (ix. par. 7-7.3).
gaTavisuflebasTan dakavSirebuli dacvis TvalsazrisiT evropuli 

samarTlis sistemis gavlena naklebad mniSvnelovania, radgan evropuli 

kavSiris samarTaliT daaregulirebulia gaTavisuflebisagan dacvis ma-

5 qarTuli Sromis kanonmdeblobis evroregulaciebTan Sesabamisobis SedarebiTi 
analizisaTvis ix. Z. Shvelidze, The Europeanisation Level of Labour Regulations in Trans Cauca-
sian Region: A Comparative Study of Labour Standards in Armenia, Azerbaijan and Georgia, avail-
able at <http://ilera-europe2013.eu/>.
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terialuri standartebi da ukanono gaTavisuflebis Sedegebi (ix. par. 

4-5). imave SeiZleba iTqvas xelSekrulebis SeCerebazec. unda aRiniSnos, 

rom germaniasa da italiaSi konstituciebma mniSvnelovani roli iTa-

maSes individualur Sromis samarTalSi. samarTlebrivi sistemebis mis-

wrafeba, daicvan dasaqmebulTa uflebebi, ukavSirdeba im faqts, rom 

konstituciebi, rogorc samarTlis uzenaesi wyaro, ara mxolod Sei-

caves institucionalur safuZvlebs, aramed adgens ZiriTad principebs, 

romelsac efuZneba socialuri sabazro ekonomika. orive qveyanaSi fun-

damenturma socialurma uflebebma, rogoricaa muSaobis ufleba, Ca-

moayaliba erovnuli Sromis kanonmdebloba da daxvewa moqalaqis cneba 

(saxelmwifos mier aRiarebuli moqalaqeTa uflebebi).6 mniSvnelovania, 

aRiniSnos, rom italiaSi Sromis samarTlis safuZvels warmoadgens, 

aseve konstituciis me-3 muxli, romelic ara mxolod iTvaliswinebs 

debulebebs formaluri samarTlianobis Sesaxeb, aramed me-2 punqtiT, 

aseve akisrebs saxelmwifos valdebulebas, Caerios samarTlianobis dac-

vis saWiroebidan gamomdinare. es saWiro gaxda imisaTvis, rom gauqmdes 

is barierebi, romelic muSakebs abrkolebs, monawileoba miiRon poli-

tikuri, socialuri da ekonomikuri saqmianobis procesSi. iuridiuli 

TvalsazrisiT, uzenaesma sasamarTloebma mniSvnelovani roli iTamaSa 

konstituciaze dayrdnobiT dasaqmebulTa individualuri uflebebis 

ganmartebis TvalsazrisiT, rac asabuTebs mTlianad „dasaqmebulTa 

ZiriTadi uflebebis mozaikaze“7 msjelobas, cxadia, gaTavisuflebis 

Sesaxeb kanonmdeblobasTan mimarTebiT (ix. qveviT par. 9).

3.1. xelSekrulebis SeCerebasTan dakavSirebuli debulebebi 

imave SeiZleba iTqvas xelSekrulebis SeCerebasTan dakavSirebiTac 

(ix. par.  3.1). am TvalsazrisiT, naklebad daxvewili qarTuli kanon-

mdeblobisagan gansxvavebiT, germanuli da italiuri kanonmdeblobiT 

uaryofil iqna liberaluri midgoma da gaTvaliswinebul iqna daxvewili 

normebi Sromisuunarobis kompensaciasTan dakavSirebiT im mizniT, rom 

daecva dasaqmebulebi maTgan damoukidebeli mizezebis gamo valdebule-

6 konstituciaSi mocemuli Sromis samarTlis iseTi principebis mniSvnelobaze, ro-

goricaa adamianuri Rirseba da pirovnuli ganviTarebis ufleba, ix. M. Napoli, Lavoro, 
diritto, valori, (Turin), at 29-34; A. Zoppoli, Costituzione, legge e contratto nella disciplina del rapport 
di lavoro, in V.V.A.A., Istituzioni di diritto del lavoro e sindacale, (Turin), at 57. mimdinare udidesi 
transformaciebis farglebSi muSaobis uflebis Sesaxeb ix. M. D’Antona, The Right to 
Work in the Italian Constitution and in the European Union, in WP C.S.D.L.E. `Massimo D’Antona~ 
n. 1 (2002).
7 germaniis konstituciaSi socialuri uflebebis mniSvnelobis Sesaxeb inter alia, ix. 
U. Zachert, Ein Mosaik von Arbeitnehmergrundrechten im Grundgesetz, in BB, (1998), at 1310.
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bebis Seusruleblobis SemTxvevaSi.

italiis samoqalaqo samarTlis principebisa da ormxrivi xelSek-

rulebebis maregulirebeli wesebis gaTvaliswinebiT, Tu samuSaos 

Sesruleba romelime mxaris kontrols scdeba, meore mxares SeuZlia, 

moiTxovos xelSekrulebis Sewyveta, Tu man dakarga interesi aRniSnuli 

xelSekrulebiT gaTvaliswinebuli sargeblis mimarT (casus sentit debitor, 
ix. isk-is 1256-e muxli).8 imave wesi _ ohne Arbeit kein Lohn _ gamoiyeneba 

germanul samarTalSi (§ 326 Abs. 1, BGB). Tumca, vinaidan SromiTi urT-

ierToba iTvaliswinebs mxareTa aqtiur CarTulobas, amasTan, dasaqmeb-

ulebisaTvis, rogorc wesi, sayrdenia xelfasi, orive qveyanaSi kanonmde-

blebi da sasamarTloebi cnoben, rom samoqalaqo samarTlis am principis 

mudmivi gamoyeneba arasaxarbielo Sedegebs gamoiRebs.9 zogadad, aRi-

arebulia idea, rom damsaqmebeli, romelic naxulobs sargebels, aseve, 

wevs garkveul risks. amitomacaa, rom orive samarTlebriv sistemaSi ar-

sebobs mravali gamonaklisi wesidan „ar aris samuSao, ar aris anazRau-

reba“ (no work, no pay).
italiaSi riskis gadacemis principi kodificirebul iqna samoqa-

laqo kodeqsis 2110-e da 2111-e muxlebSi, romlebic iTvaliswinebs ava-

dobebis, sawarmoo ubedurebebis, orsulobisa da mSobiarobisas, aseve 

savaldebulo samxedro samsaxurisas dasaqmebulTa ormag dacvas. amgvar 

SemTxvevebSi, rodesac dasaqmebuli ar imyofeba samsaxurSi, igi ufle-

bamosilia, damsaqmeblisagan miiRos xelfasi an ekvivalenturi for-

mis anazRaureba kanoniT, koleqtiuri xelSekrulebebiT an CveulebiT 

gansazRvruli odenobiTa da vadis ganmavlobaSi an samarTlianobis prin-

cipis Sesabamisad. ufro metic, samarTlis imave wyaroebze dayrdnobiT, 

dauSvebelia dasaqmebulis gaTavisufleba kanoniT gansazRvruli vadis 

ganmavlobaSi. 2110-e muxliT cxaddeb, rom samsaxurSi aryofnis vadebi 

icvleba mocemul kompaniaSi dasaqmebulTa staJis gaTvaliswinebiT. 

amgvari dacvis iuridiul safuZvels warmoadgens aseve konstitu-

ciis 32-e muxli. 

imdenad, ramdenadac ekonomikuri sakiTxebi sakmaod mniSvnelova-

nia, saWiroa, erTmaneTisgan ganvasxvaoT lurj da TeTrsayeloianebi. es 

ukanasknelni uflebamosilni arian, miiRon regularuli sargebeli dam-

saqmeblisagan (isini uflebamosilni arian, miiRon sruli anazRaureba 

koleqtiuli xelSekrulebiT gaTvaliswinebuli vadis srul periodze 

da Semdeg ki _ xelfasis naxevari); lurjsayeloianebi uflebamosilni 

arian miiRon anazRaureba socialuri usafrTxoebis dawesebulebebisa-

gan (INPS Sromisuunarobis SemTxvevaSi da INAIL sawarmoo SemTxvevis 

8 mocemul sakiTxze ix. T. Treu, Labour law in Italy, (Leiden, 2011).
9 ix. W. Däubler, Das Arbeitsrecht, (2006), at 488.
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dros). Sromisuunarobis SemTxvevaSi, anazRaurebis odenoba udris xel-

fasis 60%-s da garantirebulia misi miReba 180 dRis ganmavlobaSi.

dasaqmebulni uflebamosilni arian, miiRon anazRaureba avadmyofo-

bis pirveli ramdenime dRis ganmavlobaSi, magram koleqtiuri xelSek-

rulebebis umravlesoba iTvaliswinebs, rom damsaqmebelma unda gadauxa-

dos dasaqmebuls sxvaoba miRebul kompensaciasa da xelfass Soris 

garkveuli periodis ganmavlobaSi, xolo xelfasis nawili garkveuli 

darCenili drois ganmavlobaSi.

unda aRiniSnos, rom Sromisuunarobis SemTxvevaSi, koleqtiuri 

SeTanxmebebi mniSvnelovan rols TamaSobs dasaqmebulTa dacvis sru-

lyofis TvalsazrisiT. koleqtiuri xelSekrulebebi gansazRvravs Se-

Cerebis vadas kompaniaSi dasaqmebulTa SromiTi staJis mixedviT.

italiaSi kanoni iTvaliswinebs janmrTelobis dazRvevis savalde-

bulo sistemas, romelic finansdeba damsaqmebelTa kontribuciebidan, 

xolo iSviaT SemTxvevaSi, Tavad dasaqmebulebis mier.

gacdenis donis Semcirebis mizniT, kanonmdebelma warmoadgina wesebi 

samedicino SemowmebebTan dakavSirebiT. dasaqmebuls aqvs valdebuleba 

janmrTelobis mdgomareobis gauaresebis Sesaxeb moaxdinos damsaqme-

blis dauyovneblivi informireba da miawodos avadobis mizezi eqimis 

mier diagnozis dadgenidan 2 dRis vadaSi. am valdebulebis darRvevis 

SemTxvevaSi, maT Soris Setyobinebis gagzavnis vadis gadacilebisas, sam-

saxurSi gamoucxadebloba miiCneva koleqtiuri xelSekrulebebis mixed-

viT dausabuTeblad da damsaqmebels ufleba eniWeba gamoiyenos dasaqme-

bulis winaaRmdeg sanqciebi.

1983 wlidan moyolebuli (ix. 1983 wlis 11 noembris №683 kanoni), 

kanonmdeblobam gaaZliera is institutebi, romlebiTac regulirdeba 

samedicino Semowmeba, aseve warmoadgina garkveuli vadebi Secdomebis 

gamosaricxad.

sajaro moxeleebTan dakavSirebiT wesebi ufro mkacria da garkveul 

sanqciebsac iTvaliswinebs: avadobis gamo, Tu samsaxurSi aryofnis vada 

aWarbebs 10 dRes da, nebismier SemTxvevaSi, saangariSo periodis ganma-

vlobaSi meore avadobis Semdeg, aryofnis mizezi unda dasturdebodes 

saxelmwifo jandacvis organos mier gacemuli cnobiT (muxli 557-e, 
№165/2001 gankarguleba).

aris sxva SemTxvevebic, rodesac SesaZloa, SeCerdes SromiTi urT-

ierToba, magaliTad, Svebulebis dros, sajaro movaleobebis Sesasrule-

blad, aseve profkavSiris wevrobisa da politikuri saqmianobis gamo 

samsaxurSi aryofnis dros, gaficvis dros da a.S. zogierTi maTgan wig-

nis [komentaris] sxva nawilebSi iqneba ganxiluli.

germaniaSi principidan _ „ar aris samuSao, ar aris anazRaureba“ _ 
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pirveli gamonaklisi dadgenilia dasvenebisa da avadobis dros anazRau-

rebis SenarCunebis Sesaxeb kanonis me-2 nawiliT (Entgeltfortzahlungsgesetz 
_ EFZG), romlis Tanaxmadac, damsaqmebeli valdebulia, dasaqmebuls 

gadauxados anazRaureba im odenobiT, rasac igi miiRebda SvebulebiT 

rom ar esargebla.

germanuli kanonmdebloba aseve iTvaliswinebs SemTxvevebs, rodesac 

dasaqmebuls ar aqvs SesaZlebloba, Seasrulos samuSao da aRar aqvs misi 

Sesrulebis valdebuleba (ix. § 275, Abs. 1 BGB da § 275 Abs. 3 BGB). mag-

aliTad, xuTi wlis bavSvi Zalian avadaa da misi movla SeuZlia mxolod 

dedas, romelic muSaobs kompaniaSi; igi samsaxurSi unda gamocxaddes 

diliT 10 saaTze. BGB-s 616-e paragrafis Sesabamisad, uwyveti anazRau-

reba ekuTvnis dasaqmebuls, Tu „piradi mizezebiT da mcire vadis gan-

mavlobaSi, ver asrulebs samuSaos, bralis gareSe“. „piradi mizezebi“ 

ukavSirdeba piris pirad cxovrebas. am mizezze miuTiTebs SemTxveva, 

rodesac dasaqmebuli ver asrulebs samuSaos. 

sasamarTloebzea damokidebuli, gonivrulobis testis gamoyenebiT 

daadginon konkretul SemTxvevaSi amgvar mizezTan gvaqvs Tu ara saqme. 

sasamarTloebma sakmaris pirad mizezad miuTiTes, magaliTad, mSo-

blebis oqros qorwili,10 bavSvis dabadeba da axlo naTesavis dakrZal-

va. „mokle vadasTan~ dakavSirebiT, mxedvelobaSi miiReba dasaqmebulis 

SromiTi staJi mocemul damsaqmebelTan, amdenad, muSaobis didi staJis 

mqone pirs SedarebiT xangrZlivi aryofna SeiZleba sapatiod CaeTvalos. 

zogierTi iuristis azriT, dasaqmebulis aryofna SeiZleba gagrZeldes 

3 dRes, Tu misi staJi aRemateba 6 Tves, 1 kvira _ 1 wlamde staJis Sem-

TxvevaSi da 2 kvira ufro meti staJis dros11. BAG-is mixedviT, dasaqme-

buli sxva danarCen periodze anazRaurebas ver miiRebs. 

SromisuunarobasTan dakavSirebiT BGB-s 616-e paragrafis me-2 pun-

qti, aseve EFZG-s me-3 muxlis 1-li punqti iTvaliswinebs 6 kviris uwyvet 

Sromis anazRaurebas, Tu staJi aRemateba 4 kviras. kanonis Tanaxmad, 

rodesac dasaqmebuli ver asrulebs samuSaos avadmyofobis gamo (Arbe-
itsunfähigkeit), valdebulia, aRniSnulis Sesaxeb moaxdinos damsaqmeblis 

dauyovneblivi informireba. avadmyofobis ganmeorebiTobis SemTxvevaSi, 

dasaqmebuls SeuZlia moiTxovos damatebiTi anazRaureba avadmyofo-

bis gamo. gamonaklisi wesia im SemTxvevaSi, Tu piris avadobis diagnozi 

imavea. aseT SemTxvevaSi mas SueZlia moiTxovos 6 kvira Sromis anazRau-

reba, Tu ganmeorebiT avadmyofobamde Sualedi iyo aranakleb 6 kvirisa 

an 12 Tve mainc gavida pirveli avadobidan.

germaniaSi daTqma avadobis anazRaurebasTan dakavSirebiT mboWavia 

10 BAG AP Nr. 43 zu § 616 BGB = DB 1973, 2252.
11 ix. W. Däubler, me-9 sq., 497.
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1930 wlidan, Tumca igi exeboda mxolod TeTrsayeloianebs (Angestellte). 
uwyveti anazRaurebis Sesaxeb (Lohnfortzahlungsgesetz _ LFZG) 1969 wlis 

kanoni miznad isaxavs dasaqmebulebs Soris Tanasworobis SenarCune-

bas da, amdenad, man sxva dasaqmebulebs mianiWa anazRaurebis miRebis 

ufleba 6 kviris ganmavlobaSi avadobis pirvelive dRidan. mxolod 1994 
wlidan aRmoifxvra sxvaoba Sav muSasa da TeTrsayeloian dasaqmebulebs 

Soris da avadmyofobis Sesaxeb wesebis Tavmoyra erTsa da imave aqtSi 

moxda. 1996 wels gacdenebis sawinaaRmdegod germanelma kanonmdebelma 

pirvelad, Secvala avadobasTan dakavSrebuli dacvis normebi da Seam-

cira anazRaurebis odenoba 100%-dan 80%-mde. Tumca bevri koleqtiuri 

xelSekrulebiT mainc dgindeboda sruli anazRaureba im varaudiT, rom 

kanonmdebeli ver SezRudavda koleqtiur molaparakebebSi avtonomiis 

konstituciur garantiebs. 1998 wlis Semodgomaze, mTavrobis Secvlis 

Semdgom, axalma koaliciam SPD/Greens-ma gaaprotesra es cvlileba da 

anazRaureba isev 100%-mde gazarda yvela dasaqmebulisaTvis.

4. samsaxuridan gaTavisuflebasTan dakavSirebiT arsebuli 

saerTaSoriso da evropuli kavSiris kanonmdebloba 

samsaxuridan gaTavisuflebis sakiTxis ganxilvisas, pirvel rigSi, unda 

SevCerdeT evropul da saerTaSoriso debatebze, sadac gaTavisuflebi-

sagan dacva Sromis kanonmdeblobis kritikuli sakiTxia. 

miuxedavad imisa, rom „evrogaerTianebis funqcionirebis Sesaxeb 

xelSekruleba“ (TFEU) sakanonmdeblo kompetencias aniWebs evropul kav-

Sirs samsaxuridan gaTavisuflebasTan dakavSirebul sakiTxebze (153(1)(d) 

muxli), xolo evropul parlamentsa da sabWos aZlevs uflebas, direq-

tivebis meSveobiT miiRon minimaluri moTxovnebi dasaqmebulTa dacv-

asTan dakavSirebiT, romelTa xelSekrulebac Sewyda; „evropul kavSirs 

jer kidev ar miuRia regulacia gaTavisuflebis sakiTxebze~12. rogorc 

Cans, praqtikaSi SeuZlebeli iqneboda gaTavisuflebisagan dacvaze di-

reqtivis ganxorcieleba.13.

Tumca eWvgareSea, rom SromiTi xelSekrulebis stabiluroba aris 

Sromis dacvis umniSvnelovanesi principi, romelsac cnobs evropuli 

kavSiri. kavSiris adamianis ZiriTad uflebaTa qartiis (rogorc kar-

12 R. Rebahn, Future perspectives on dismissal protection in the European Union, Vienna Institut für 
Arbeitsrecht und Sozialrecht. ix. aseve R. Rebahn, Signifi cant changes/trends in Dismissal Law since 
2006, in 4th Annual Legal Seminary, European Labour Law Network `Protection against Dismissal 
in Europe~, at 51.
13 G. Heerma Van Voss, Common ground in European Dismissal Law, in 4th Annual Legal Seminary, 
European Labour Law Network `Protection against Dismissal in Europe~, at 59.
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gadaa cnobili, 2009 wlis dekemberSi lisabonis xelSekrulebis ZalaSi 

SesvlasTan erTad, mas aqvs imave iuridiuli Zala, rogoric evropuli 

kavSiris sxva xelSekrulebebs) 30-e muxlis Tanaxmad, `TiToeul dasaqme-

buls aqvs ufleba dacul iqnes ukanono gaTavisuflebisagan, evropuli 

kavSiris da erovnuli kanonmdeblobis iseve, rogorc arsebuli praqti-

kis Sesabamisad.“ 

gaurkveveli rCeba, „ras niSnavs es principi wevri saxelmwifoebisaT-

vis da ras unda niSnavdes evropuli kavSirisaTvis~14. faqtobrivad, ka-

vSirs ar miuRia kanonmdebloba gaTavisuflebisagan dacvis materialur 

standartebze, aseve ukanono gaTavisuflebis Sedegebze. 

arsebobs ramdenime direqtiva, romlis ZiriTadi interesis sagani 

araa gaTavisufleba, Tumca naTlad Tu iribad gamoricxavs garkveul 

garemoebebs, rogorc samsaxuridan gaTavisuflebis safuZvlebs15. mag-

aliTad, 2001/23/EC direqtiva krZalavs samsaxuridan gaTavisuflebas 

reorganizaciis SemTxvevaSi, miuxedavad imisa, rom arsebobs samsaxuri-

dan gaTavisuflebis iseTi safuZveli, rogoric ekonomikuri viTarebaa16. 

direqtiva 98/59/EC iTvaliswinebs specifikur procedurul moTxovnebs 

imgvarad, rom samsaxuridan gaTavisuflebis dasabuTebuli mizezi ver 

iarsebebs, Tu informaciis miwodebis an konsultaciis gavlis proce-

dura ar iqna daculi. 

unda  ganimartos Tu ara evropuli kavSiris qartiis 30-e muxli 

gaTavisuflebis Sesaxeb saerTaSoriso wyaroebiT ganmtkicebuli fun-

damenturi principebis, ufro konkretulad ki, evropuli socialuri 

qartiisa Tu xelSekrulebis Sewyvetis Sesaxeb Sso-is 158-e konvenciis 

gaTvaliswinebiT, sadavoa. rogorc cnobilia, evropuli kavSiris qar-

tiis 53-e muxliT cxaddeba: „am qartiaSi arc erTi debuleba ar unda 

ganimartos imgvarad, rom SezRudos an ramenairad iqonios uaryofiTi 

gavlena adamianis uflebebsa da fundamentur Tavisuflebebze im far-

glebSi, rac aRiarebulia evropuli kavSirisa da saerTaSoriso samarT-

lis mixedviT, aseve saerTaSoriso xelSekrulebebiT, romlis monawilec 

aris gaerTianeba an wevri saxelmwifoebi...“ Tumca, unda aRiniSnos, rom 

evropuli socialuri qartia ratificirebul iqna 30-dan 15 saxelmwi-

fos mier.17 

14 ix. iqve, 62; ix. aseve B. Bercusson, Protection in the event of unjustifi  ed dismissal, in B. Bercus-
son (eds), European Labour Law and the EU Charter of fundamental rights, 2002, at 64.
15 ix. M. Delfi no, The individual Dismissal. The EU Law Framework. Modena, July 16th-19th 2013.
16 kerZod, igi me-4.1 muxlSi adgens: `sawarmo an misi nawilis iseve, rogorc biznesis 
an misi nawilis gadacema, TavisTavad, ar qmnis gaTavisuflebis safuZvels. es norma 
ar gamoiyeneba ekonomikuri, teqnikuri Tu organizaciuli cvlilebebis dros, rac 
moiTxovs samuSao ZalasTan dakavSirebul cvlilebebs“.
17 sxvadasxva garemoebis gamo, adamianis ZiriTad uflebaTa qartiis 30-e muxlsa da 
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nebismier SemTxvevaSi, ganaxlebuli evropuli socialuri qarti-

is (ESC) 24-e muxli (saqarTvelom mas, rogorc evropis sabWos wevrma, 

xeli moawera 2005 wels) adgens ZiriTad wesebs samsaxuridan gaTavisu-

flebisagan dacvis Sesaxeb; iseTebs, rogoricaa „yvela muSakis ufleba, 

ar SeuwydeT SromiTi xelSekruleba sapatio mizezebis gareSe, rodesac 

wydeba xelSekruleba, maT SesaZleblobasTan an qcevasTan dakavSirebiT 

an es ganpirobebulia dawesebulebis, sawarmos an samsaxuris operati-

uli moTxovnebiT“. nebismieri dasaqmebuli unda iyos uflebamosili, 

miiRos informacia gaTavisuflebis mizezis Sesaxeb, raTa Seafasos misi 

gaTavisuflebis kanoniereba da unda mieces SesaZlebloba, gaasaCiv-

ros gadawyvetileba miukerZoebel organoSi, Tu CaTvlis, rom xelSek-

rulebis Sewyveta moxda saTanado safuZvlis gareSe. dasaqmebulebs, 

romelTa xelSekrulebebi Sewyda saTanado safuZvlis gareSe, unda Se-

eZloT, miiRon adekvaturi kompensacia an dacvis sxva saSualeba. evro-

puli socialuri qartiis danarTi ganmartavs, rom, 24-e muxliT ganmt-

kicebuli miznidan gamomdinare, dauSvebelia xelSekrulebis Sewyveta 

Semdegi safuZvlebiT: a) profesiuli kavSiris wevrobis an kavSiris saqmi-

anobaSi arasamuSao saaTebSi, an damsaqmeblis TanxmobiT, samuSao saa-

TebSi monawileobis gamo; b) muSakTa warmomadgenlis uflebamosilebiTi 

saqmianobiss an manamde aseTi saqmianobis warmarTvisas; g) damsaqmeblis 

winaaRmdeg saCivris Setanis an damsaqmeblis mier kanonebis an kanon-

qvemdebare aqtebis darRvevisaTvis samarTalwarmoebaSi monawileobis 

miRebis an xelisuflebis kompetenturi administraciuli organoebisad-

mi mimarTvisas; d) rasis, kanis feris, sqesis, ojaxuri statusis, ojaxuri 

movaleobebis Sesrulebis, orsulobis, religiuri mimidevrobis, poli-

tikuri mosazrebis, erovnuli warmomavlobis an socialuri warmoSobis 

gamo; e) fexmZimobis da bavSvis Semdgomi movlis mizniT Svebulebis; v) 

avadmyofobis an daSavebis SemTxvevaSi samuSaoze droebiT aryofnisas.

gaTavisuflebisagan dacvis ZiriTadi principebi ganmtkicebulia 

xelSekrulebis Sewyvetis Sesaxeb Sso-is 158-e konvenciaSi18, romelic 

ganaxlebuli evropuli socialuri qartiis 24-e muxls Soris kavSiri cxare de-

batebis sagania. delfinos azriT (ix. zemoT me-15 sq., 5), uflebebis dadastureba, 
romelic gamomdinareobs konstituciuri tradiciebidan, wevri saxelmwifoebis 
saerTaSoriso valdebulebebidan, xelSekrulebidan evropuli kavSiris Sesaxeb, ev-
ropuli kavSiris xelSekrulebebidan, adamianis uflebaTa evropuli konvenciidan, 
evropis sabWosa da evropuli gaerTianebis mier miRebuli socialuri aqtebidan da 
a.S. `ar niSnavs, rom am uflebebs unda hqondes imave moqmedebis sfero da Sinaarsi, 
rac SesaZlebels gaxdida evropuli kavSiris samarTlis sistemis mier uflebebTan 
adaptirebas~. gaTavisuflebis Sesaxeb saerTaSoriso da evropuli kavSiris kanon-

mdeblobaze ix. aseve A. Jacobs A., Labour and the law in Europe. A satellite view on labour law 
and social security law in Europe, (The Netherlands, 2011), at 70-72.
18 saqarTvelo Sso-is wevria 1993 wlidan da, amdenad, misi Sromis samarTali unda 
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ufro farTod da detalurad awesrigebs dacvis minimalur moTxovnebs 

da standartebs, vidre ganaxlebuli socialuri qartiis 24-e muxli. 

aRiarebulia, rom konvencia ar iqna ratificirebuli bevri evropuli 

saxelmwifos mier, magram igi SesaZloa gamoyenebul iqnes, zogierTi 

erovnuli sistemis midgomebis asaxsnelad. 

Sso-is konvenciis centralur nawils warmoadgens dasabuTebis prin-

cipi: konvencia moiTxovs, rom mizezi efuZnebodes erT-erT safuZvels: 

(i) dasaqmebulis unarebi; (ii) dasaqmebulis qceva an (iii) biznes interesebi 

(me-4 muxli). mizezebis amouwuravi CamonaTvali, romelic ar unda iyos 

gamoyenebuli xelSekrulebis Sewyvetis dasasabuTeblad, hgavs evropul 

socialur qartias. Tumca №166 rekomendaciis danarTSi damatebulia: 

(a) asaki, romelic erovnuli kanonmdeblobiTa da arsebuli praqtikiT 

ganisazRvreba da (b) samsaxurSi aryofna samxedro samsaxuris an sxva 

samoqalaqo valdebulebis Sesrulebis gamo, moqmedi kanonmdeblobisa 

da praqtikis Sesabamisad. aRsaniSnavia, rom saqarTveloSi aseTi safuZv-

lebis CamonaTvali ar yofila 2006 wlis Sromis kodeqsSi19. axali Sromis 

kodeqsiT ki isini saxezea, Tumca aqve dgindeba, rom gaTavisuflebis 

safuZveli SesaZloa, iyos „sxva obieqturi garemoeba, romelic amarT-

lebs SromiTi xelSekrulebis Sewyvetas.“

konvencia asaxelebs sxva zogad principebs: magaliTad, igi iTval-

iswinebs, rom, Tu dasaqmebuli mniSvnelovan darRvevas ar Caidens, mas 

xelSekrulebis Sewyveta unda ecnobos gonivruli periodis dacviT an 

mieces saTanado kompensacia. Setyobinebis vadis dacva ar aris aucile-

beli, rodesac dasaqmebuli „Caidens mniSvnelovan darRvevas, ra drosac 

aragonivruli iqneboda damsaqmeblisaTvis mogveTxova xelSekrulebis 

gagrZeleba Setyobinebis vadis ganmavlobaSi~. konvencia moiTxovs, rom 

Setyobinebis vada unda iyos gonivruli (me-11 muxli). Setyobinebis spe-

cialuri vada SesaZloa dadgindes kanonmdeblobiT da gaizardos kole-

qtiuri xelSekrulebebiT, Tavad SromiTi xelSekrulebiT an CveulebiT.

saqarTveloSi, rogorc ukve aRiniSna, Setyobinebis vada dacul unda 

iqnes mxolod konkretuli safuZvlebis arsebobis SemTxvevaSi. dasaqme-

buls unda mieces kompensacia 2-Tvis xelfasis odenobiT [1 Tvis xel-

fasis odenobiT, xolo 2 Tviani gamosasvleli kompensacia gamoiyeneba 

3 kalendaruli dRiT adre informirebis SemTxvevaSi] xelSekrulebis 

Sewyvetidan 30 dRis vadaSi. Setyobinebis erTTviani vada moqmedebs nebi-

smieri kategoriis dasaqmebulis SemTxvevaSi, gansxvavebiT sxva qveynebi-

ganxilul iqnes ratificirebul da araratificirebul Sso-is standartebTan Sesa-
bamisobaSi.
19 A. Muller, Employment Protection Legislation (Epl) of Georgia: A review based on ILO standards, 
OECD indicators and comparative labour law, available at <http://www.ilo.org>(2012).
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sagan, sadac igi icvleba dasaqmebulis staJisa Tu kvalifikaciis gaT-

valiswinebiT20.

konvencia adgens aseve procedurul moTxovnebs, romlebic unda 

iqnes daculi damsaqmeblis mier xelSekrulebis Sewyvetamde da Sewyve-

tis dros, aseve gansazRvravs gasaCivrebis wessa da dasaqmebulis CarTu-

lobas xelSekrulebis SewyvetaSi.

pirvel rigSi, dasaqmebulis qcevis an samuSaos arasaTanado Ses-

rulebis mizeziT xelSekrulebis Sewyvetis SemTxvevaSi, konvencia miznad 

isaxavs, dasaqmebulebs misces saSualeba icodnen, ratom iqnen gaTavi-

suflebulni da mieceT SesaZlebloba, gamoxaton sakuTari Sexeduleba. 

dasaqmebuls unda mieces SesaZlebloba, rom mousminos damsaqmebelma 

xelSekrulebis Sewyvetis Sesaxeb gadawyvetilebis miRebamde da daicvas 

sakuTari Tavi mis mimarT wayenebuli braldebebisagan, miuxedavad imisa, 

rom konvencia ar azustebs, Tu ra formiT unda daicvas Tavi an ra saxiT 

unda waredginos braldebebi.

166-e rekomendacia amatebs, rom damsaqmebelma, dasaqmebulis 

moTxovnis safuZvelze, am ukanasknels unda gaugzavnos im faqtebis wer-

ilobiTi axsna, romelic daedo safuZvlad gaTavisuflebis Sesaxeb dam-

saqmeblis gadawyvetilebas. dasaqmebuls Tan unda axldes profesiuli 

kavSiri braldebebisagan Tavis dacvis dros (me-9 punqti). rekomendacia 

aseve adgens, rom „damsaqmebels ar aqvs ufleba, Sewyvitos xelSekrule-

ba dasaqmebulis arasaTanado qcevis gamo, Tu igi ver SeZlebs xelSek-

rulebis Sewyvetas samsaxuridan gaTavisuflebis safuZvlebis Setyo-

binebidan gonivrul vadaSi“ (me-10 punqti).

ufro metic, konvencia awesrigebs gasaCivrebis uflebas, mtkicebis 

tvirTsa da dasaqmebulis uflebamosilebas individualuri da masobri-

vi daTxovnis dros.

gasaCivrebis ufleba miCneulia ukanono gaTavisuflebisagan dasaqme-

bulis dacvis ZiriTad elementad. konveciis me-8 muxlis 1-li punqti iT-

valiswinebs, rom dasaqmebuli, romelic miiCnevs, rom misi xelSekruleba 

dausabuTeblad Sewyda, uflebamosilia, gaasaCivros gadawyvetileba mi-

ukerZoebel organoSi, rogoricaa sasamarTlo, Sromis tribunali, arbi-

traJi da saarbitraJo komiteti“.

mtkicebis tvirTTan dakavSirebiT Sso-is konvencia sakmaod bundova-

nia. me-9 muxlis me-2 punqti iTvaliswinebs, rom gaTavisuflebis saTan-

do safuZvlis arsebobis Sesaxeb mtkicebis tvirTi martooden dasaqme-

buls ar unda awevdes. amasTan dakavSirebiT, konvenciebis gamoyenebisa 

da rekomendacebis Sesaxeb eqspertTa komitetma aRniSna, rom `xelSek-

rulebis Sewyvetis SemTxvevaSi, saxelSekrulebo samarTlis momwes-

20 ix. iqve, 5.
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rigebeli normebis gamoyeneba, romelic mtkicebis tvirTs mosarCeles 

akisrebs, SeuZlebels gaxdida dasaqmebulis mier gaTavisuflebis Ses-

axeb gadawyvetilebis dausabuTeblobis Cvenebas, radgan, rogorc wesi, 

xelSekrulebis Sewyvetis realur mizezebs swored damsaqmebeli flobs~ 

da, Sesabamisad, konvencia gvTavazobs sxvadasxva meTods, romelic 

dasaqmebuls am tvirTs acilebs.

rac Seexeba gamosasvlel kompensacias, Sso-is 158-e konvenciis me-12 
muxlis Tanaxmad, dasaqmebuli, romelTanac SromiTi xelSekruleba Sewy-

da, kanonmdeblobis Sesabamisad, uflebamosilia, miiRos anazRaureba 

damsaqmeblisagan piradad an im fondidan, romelic Seqmnilia damsaqmeb-

lis xelSewyobiT an miiRos umuSevrobis sargebeli, an daxmareba, an sxva 

socialuri daxmareba, an ori maTganis kombinacia. Sso-is 158-e konvenci-

is me-12, muxli aseve adgens, rom anazRaurebis odenoba damokidebulia 

SromiT staJsa da anazRaurebis doneze21.

dabolos, unda vaxsenoT konvenciis me-13 muxli, romelic moiTxovs, 

rom ekonomikuri, teqnologiuri, struqturuli Tu sxva msgavsi mizezis 

arsebobis SemTxvevaSi, damsaqmebeli valdebulia, dasaqmebulTa warmo-

madgenlebs miawodos saTanado informacia gaTavisuflebis mizezebis 

miTiTebiT, aseve unda acnobos dasaqmebulTa odenoba da kategoria, 

romlebTanac wydeba xelSekruleba da periodi, romlis ganmavlobaSic, 

Sewydeba SromiTi xelSekrulebebi. me-13 muxlis Tanaxmad, damsaqmebeli 

valdebulia, gaiaros konsultacia damsaqmebelTa warmomadgenlebTan, 

rac SeiZleba adre, raTa masobrivi daTxovna Tavidan iqnes acilebuli 

an Seamciron dasaqmebulTa odenoba, romlebTanac unda Sewydes xelSek-

ruleba da miRebul iqnes zomebi, romelic Tavidan aacilebs xelSek-

rulebis Sewyvetis uaryofiT Sedegebs.

21 evropuli Sromis samarTlis erovnuli eqspertebis 2011 wlis angariSis Tanaxmad, 
`sxva uflebebi SesaZloa, dadgindes evropuli dasaqmebis strategiis (European Em-
ployment Strategy, SemdegSi: EES) konteqstSi. EES-is ZiriTadi mizania, meti da ukeTesi 
samuSaoebis Seqmna evropaSi da, Sesabamisad, wevri saxelmwifoebis waxaliseba, Se-
qmnan SromiTi bazris garkveuli moqmedi zomebi, rogoricaa: gangrZobadi swavlis 
xelSewyoba da daxmareba sxva samuSaos povnaSi. orive zoma moiTxovs rogorc dam-

saqmeblis, ise dasaqmebulis aqtiur CarTulobas. es niSnavs imas, rom damsaqmebels ar 
SeuZlia, martivad Sewyvitos SromiTi urTierToba, man unda miiRos saTanado zome-

bi, raTa daexmaros dasaqmebuls ipovos sxva samsaxuri an, rogorc minimum, gazardos 
dasaqmebulis Sansebi axali samuSaos povnis procesSi. Tumca realurad es zomebi 
iSviaTadaa warmodgenili kanonmdeblobaSi, gansxvavebiT koleqtiuri xelSekrule-

bebisagan. am zomebs aqvT koleqtiuri xasiaTi da ar gamoiyeneba individualur Sem-
TxvevebSi~.
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5. evropuli debati Sromis dacviT kanonmdeblobaze (EPL)

2009, 2010 wlebis ekonomikurma krizisma biZgi misca evropul qveynebSi 

sxvadasxva cvlilebis ganxorcielebas da xeli Seuwyo cxare debatebs 

samsaxuridan gaTavisuflebis momwesrigebeli normebis SesaZlo cvli-

lebis Sesaxeb. gansakuTrebiT cxare debatebi mimdinareobda gaTavisu-

flebasTan dakavSirebuli xarjebisa da sargeblis Sesaxeb.22 am debatma 

gamoZaxili pova saqarTveloSic, rodesac ganxorcielda liberaluri 

reforma Sromis samarTalSi 2006 wels. 

gaTavisuflebis Sesaxeb kanonmdeblobaSi Sesuli bolo drois cvli-

lebebi wevri saxelmwifoebis mier dasabuTda imiT, rom Sromis dacviTi 

kanonmdeblobis (EPL) SezRudvebs23, rogoricaa Setyobinebis periodis 

dacvis, anazRaurebis, aseve proceduruli moTxovna dasaqmebulebis sa-

sargeblod, rac gulisxmobs xelaxal dasaqmebaSi daxmarebasa da Sromi-

Ti bazris Sesaxeb treningis dafinansebas, SesaZloa hqondes negatiuri 

gavlena sawarmoTa konkurentunarianobaze, dasaqmebis maCveneblebsa da 

samuSao adgilebis Seqmnaze. es iyo swored SromiTi bazris reformis 

Sedegi (kanoni №92/2012, miRebul iqna 28 ivniss, ZalaSi Sevida 18 ivliss), 

romelic gatarda premier-ministr montis mTavrobis mier.

idea, romlis Tanaxmadac Sromis bazari xels Seuwyobs dasaqmebas, 

mowonebul iqna aseve ekonomikuri institutebis da gansakuTrebiT ev-

ropuli komisiis, evropis centraluri bankisa (ECB) da saerTaSoriso 

savaluto fodis (IMF) mier _ e.w. „troika“ _ ramac mniSvnelovani roli 

iTamaSa SromiTi bazris mniSvnelovan reformebSi. 2002 wlidan ekonomi-

kur saxelmZRvanelo principebiT komisiam wevr saxelmwifoebs reko-

mendacia misca, „gadaesinjaT SromiTi xelSekrulebis momwesrigebeli 

normebi da mizanSewonilad miiCnia samuSao adgilebis Seqmnis mizniT 

dakavSirebuli xarjebs, aseve samarTlianobasa da usafrTxoebas Soris 

samarTliani balansis SenarCuneba~ (sabWos 2002 wlis 21 ivnisis rekomen-

dacia). es winadadeba daefuZna prezumfcias, rom damcav kanonmdeblobas 

realuri efeqtebi aqvs SromiTi bazris dinamikaze da „dakavSirebulia 

dasaqmebis dabal maCvenebelTan, aseve, zogadad, amtkicebs, rom maT So-

ris mizezSedegobrivi kavSiri ar arsebobs.“ mkacri damcavi normebi `af-

22 ix. magaliTad, B. Segòl, M. Jepsen, P. Pochet, EU austerity measures: towards less protection for 
workers, in Benchmarking Working Europe 2013, ETUI, at 90.
23 Sromis dacvis kanonmdebloba Sedgeba debulebebisagan, romelic ukavSirdeba 
dasaqmebasa da samsaxuridan gaTavisuflebas, gansakuTrebiT ki, ukanono gaTavisu-

flebas, xelSekrulebis Sewyvetas ekonomikuri mizezebiT, xelSekrulebis Sewyvetis 
kompensacias, Setyobinebis periods, gaTavisuflebis administraciul avtorizebasa 
da winaswar konsultirebas profesiul kavSirTan an/da SromiTi administraciis 
warmomadgenlebTan.
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erxebs dasaqmebasa da gaTavisuflebas, zrdis erT samsaxurSi dasaqmebis 

saSualo xangrZlivobas, amcirebs friqciul umuSevrobas da zrdis xan-

grZliv umuSevrobas“). 2006 wlis „mwvane wignis“ (Green Paper) mixedviT, 

„XXI saukunis gamowvevebze pasuxis gasacemad Sromis kanonmdeblobis“ 

ZiriTadi Tema aris segmentirebuli SromiTi bazari, romelic bolo 20 
wlis ganmavlobaSi ganxorcielebuli bazris reformis Sedegad gaCnda. 

mas axasiaTebs droebiTi samuSaoebi, sadac prioriteti eniWeba axalgaz-

rdobas, qalebs, imigrantebsa da naklebad kvalificiur dasaqmebulebs, 

da mudmivi samuSaoebi, sadac xdeba kvalificiuri kadrebis daqiraveba, 

romlebsac gaaCniaT kargi profesiuli gamocdileba.24

komisiis SexedulebiT, adreuli 1990-iani wlebidan, erovnuli damca-

vi kanonmdebloba miznad isaxavda dasaqmebis ufro moqnili formebis Se-

moRebas, sadac gaTavisuflebisgan dacvis garantiebi SedarebiT dabali 

iqneboda da romelic gazrdida SromiTi bazris moqnilobas axali samuS-

ao Zalis mozidvisa da ekonomikur siduxWireSi myofi pirebis dasaqmebis 

xelSewyobis mizniT; es midgoma miscemda ukve dasaqmebul pirebs meti 

arCevanis SesaZleblobas (e.w. fl exibility „on the margins“); amis sawinaaRmde-

god, permanentuli samuSaoebis dacvis meqanizmi faqtobrivad ar Secv-

lila. 

uaxloes warsulSi ekonomistebi iTxovdnen reformebs damcavi kanon-

mdeblobis meti simartivisa da gamWvirvaleobisaTvis; maTi moTxovniT, 

reformebis Sedegad unda momxdariyo bundovani da xangrZlivi proce-

durebis iseve, rogorc maRali administraciuli xarjebis Semcireba, 

aseve unda gaadvilebuliyo mudmivi dasaqmebulebis gaTavisufleba, gan-

sakuTrebiT ki, arasaTanado qcevisa da samsaxurebrivi funqciebis ara-

jerovani Sesrulebis SemTxvevaSi.

damcavi kanonmdeblobis Sesaxeb eqstensiuri ekonomikuri lite-

raturis miuxedavad, davis sagani kvlav arsebobs. kritikosebi acxade-

ben, rom damcav kanonmdeblobaze wuwuni drois xarjvaa, gansakuTrebiT 

mas Semdeg, rac, rogorc OECD-m (evropis ekonomikuri TanamSromlo-

bisa da ganviTarebis organizacia) axlaxan aRniSna: ekonomikuri Teoriis 

Tanaxmad, damcavi kanonmdeblobis gavlena agregirebul umuSverobaze 

bundovania da iSviaTad aqvs mniSvneloba qveynebs Soris empiriul kv-

24 damcav kanonmdeblobasTan dakavSirebuli evropuli debatebis Sesaxeb ix. magali-

Tad, A. Jacobs, Labour and the law in Europe. A satellite view on labour law and social security law 
in Europe, (The Netherlands,2011), at 70-7; P. K. Madsen, Flexicurity: A new perspective on labour 
markets and welfare states in Europe, in Tilburg Law Review, (2007), at 57; L. Zoppoli, La fl exicurity 
dell’Unione europea: appunti per la riforma del mercato del lavoro in Italia. W.P. C.S.D.L.E. `Mas-
simo D’Antona~ IT _ 141/(2012); A. Riccobono, Il dibattito su fl  essibilità e rimodulazione delle 
tutele. La modernizzazione del diritto del lavoro tra crisi economica e possibili percorsi di riforma, in 
G. Loy (ed.), Diritto del lavoro e crisi economica, (Rome), at 169 ff.
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levebze. Zalian bevri empiriuli kvleva mivida urTierTsawinaaRmdego 

Sedegebamde, ufro metic, maTi keTigonivrulobac ki dadga kiTxvis niS-

nis qveS. Zalian Znelia gansazRvro damcavi kanonmdeblobis simkacre da 

Seafaso kavSiri mis maxasiaTeblebsa da dasaqmebis maCveneblebs Soris. 

evropuli parlamenti, aseve aRniSnavs: „OECD-m da sxva kvlevebma 

aCvena, rom aranairi mtkicebuleba ar arsebobs imis dasasbuTeblad, rom 

samsaxuridan gaTavisuflebisagan dacvisa da SromiTi xelSekrulebebis 

standartis Semcireba xels uwyobs dasaqmebis zrdas“ maSin, rodesac ar-

sebobs qveynebi, romlebic adastureben, rom „gaTavisuflebisagan dacvi-

sa da dasaqmebis maRali standartebi srul SesabamisobaSia dasaqmebis 

maRal maCveneblebTan“25.

saqarTvelo amis brwyinvale magaliTia. 2006 wlis Sromis kodeqsis 

reformebis Sedegad Sromis bazarze viTareba ar gaumjobesebula. 6 
wlis Semdgom Sedgenili kvlevis Tanaxmad, „umuSevrobis maCvenebeli ar 

Semcirebula. raime konkretuli sargebeli an gavlena ar SeiniSneba, rac 

Sromis samarTlis reformebTan iqneboda kavSirSi, reformebTan, rom-

lis mizani mTliani Sida produqtis gazrda da ucxouri investiciebis 

mozidva iyo~26.

farTod gavrcelebuli mosazrebis Tanaxmad, SromiTi bazris maRa-

li xarisxis segmentacia droebiT da mudmiv samuSaoebs Soris sazianoa 

ekonomikis efeqtianobisaTvis dRis wesrigSi ayenebs socialuri samar-

Tlianobis Sesaxeb sakiTxebs.27 amasTan, yvelaze arasando dasaqmebuli 

aris is, romelsac yvelaze xSirad exeba Semcirebebi. es gansaxvaveba, 

rogorc pier kauqi (Pierre Cahuc) acxadebs, `aseve iwvevs samuSao Zalis 

araefeqtian rotacias sxvadasxva doneze. pirvel rigSi, es gamoix-

ateba samuSao Zalis rotaciis eqscesSi, vinaidan kompaniebi cdiloben 

Tavidan airidon droebiTi samuSaoebis mudmivad gadaqceva, rodesac 

xelSekrulebis Sewyvetisagan dacvis meqanizmebi sxvadasxva kategoriis 

dasaqmebulebis SemTxvevaSi, sxvadasxvaa. Sedegad, dasaqmebulebi, rom-

lebic droebiT dasaqmebulni arian, kompaniaSi rCebian gansazRvruli 

vadiT da ver sargebloben profesiuli treningebiT da aqvT problemebi 

profesiul karieraSi. ufro metic, mudmivi samuSaoebis dacva, rac dam-

axasiaTebelia segmentirebuli SromiTi bazrisaTvis, zRudavs reorga-

nizaciis SesaZleblobas~28.

25 evropuli parlamentis 2007 wlis 11 ivlisis rezolucia XXI saukunis gamowvevebze 
sapasuxod Sromis samarTlis modernizaciis Sesaxeb (2007/2023(INI)).
26 A. Muller, me-19 sq., 7-12.
27 R. Rebahn, me-12 sq., 5.
28 P. Cahuc, For a unifi  ed contract, in 4th Annual Legal Seminary, European Labour Law Network 
`Protection against Dismissal in Europe~, at 39.
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amitomac aris, rom xelSekrulebis Sewyvetis Sesaxeb wesebi mwvave 

debatebis sagani gaxda evropul kavSirSi, sadac wevrma saxelmwifoebma 

scades ebrZolaT SromiTi bazris segmentaciis winaaRmdeg: zogierT-

ma saxelmwifom gaTavisuflebis Sesaxeb normebi ucveli datova maSin, 

rodesac sxva saxelmwifoebma, romelTac gansakuTrebiT Seexo ekonomi-

kuri krizisi, warmoadgines an miiRes mTeli rigi zomebi, raTa gaezardaT 

sawarmos moqniloba da SeemcirebinaT SromiTi dacvis kanonmdebloba.

cvlilebebi Seexo gaTavisuflebis kompensaciaze uflebas (CexeTis 

respublika, poloneTi), Setyobinebis periods, romelic Semcirda (slo-

vakeTi), individualur gaTavisuflebas sxva safuZvlebi daemata (espane-

Ti, portugalia), gamartivda koleqtiuri gaTavisuflebis procedurebi 

(litva) da administraciuli procedurebi individualuri gaTavisu-

flebis SemTxvevaSi (safrangeTi).

didi debatebis sagania evropuli kavSiris „moqnili usafrTxoebis“ 

(fl exicurity) principebi da cnebebi, romelic evropis SromiTi strategi-

is (the European Employment Strategy (EES)) ZiriTadi nawilia, mTavrobebma 

miiRo ukanasknel wlebSi droebiT da mudmiv samuSaoebs Soris segmen-

taciis Semcirebis mizniT. „moqnili usafrTxoebis“ cneba gulisxmobs 

usafrTxoebas SromiTi xelSekrulebis farglebs gareT da ara SromiT 

usafrTxoebas (usafrTxoebas SromiT xelSekrulebaSi), igi moicavs 

SromiTi bazris politikis gamoyenebiT konkretul poziciaze naklebad 

mkacr SromiT dacvas axali Tu sxva dasaqmebis xelSewyobisa da umuSev-

robis dros Semosavlis gazrdis mizniT. 

zogadi mosazreba aris is, rom „moqnili usafrTxoebis“ principebs 

ar iyo efeqtiani gaTavisuflebis Sesaxeb kanonmdeblobis bolo drois 

cvlilebebze, radgan Sromis samarTlis reformebi wevr saxelmwifoe-

bSi, Zalian iSviaTad, fokusirdeba Ria SromiT bazarze dasaqmebulis 

profesiul realizaciaze29.

es calsaxaa, Tu SevxedavT samarTlebrivi dacvis saSualebebs, ro-

melic uaxlesi angariSis Tanaxmad, xelmisawvdomia saxelmwifoebSi 

ukanono gaTavisuflebis SemTxvevaSi30.

samarTlebrivi dacvis saSualebebis sami mizani SeiZleba ganvasxva-

voT, Tumca zogierT qveyanaSi es sami mizani Sereulia. im samarTlebriv 

sistemebSi, sadac damsaqmebeli valdebulia, samsaxurSi aRadginos 

dasaqmebuli, mizani aris „samuSaos dacva“, anu SromiTi usafrTxoebis 

29 ix. The account of the 4th Annual Legal Seminary, European Labour Law Network `Protection 
against Dismissal in Europe~, that took place on 24- 25 November 2011 in Frankfurt/Main, Germany, 
at 33.
30 ix. angariSi `Dismissal _ particularly for business reasons _ and Employment Protection~ draw 
up by National Experts of the European Labour Law of European Labour Law Network in 2011.
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dacva ukanonod gaTavisuflebuli dasaqmebulis daxmarebis mizniT.

sxva qveynebSi damsaqmebeli uflebamosilia, Sewyvitos SromiTi 

xelSekruleba nebismier dros, Tundac es iyos ukanono an aragonivru-

li, vinaidan es gadawyvetileba finansurad saTanadodaa kompensirebuli. 

am SemTxvevaSi, samarTlebrivi dacvis saSualebis mizani aris dasaqme-

bulisaTvis kompensaciis mikuTvneba dakarguli samsaxuris sanacvlod. 

Tumca samarTlebrivi dacvis saSualebebi SesaZloa, ganxilul iqnes „mo-

qnili usafrTxoebis“ cnebasTan kavSirSi ise, rogorc es mocemulia ev-

ropis SromiT strategiaSi, Tu misi mizania dasaqmeba da ara konkretuli 

samsaxuris SenarCuneba. es SemTxveva saxezea maSin, rodesac mizani is ki 

ar aris, rom rac SeiZleba didxans iyos piri erT poziciaze, aramed is, 

rom dasaqmebuls mieces SesaZlebloba, miiRos Sesabamisi kvalifikacia, 

raTa SromiT bazarze efeqtianad dasaqmdes.

angariSma aCvena, rom samarTlebrivi dacvis ori saSualeba: imave 

poziciaze aRdgena da fuldi kompensacia, yvelaze metad gavrcelebulia 

wevr saxelmwifoebSi da upirvelesi mizani, rom uzrunvelyos SromiTi 

usafrTxoeba, mxolod sam skandinaviur qveyanaSia warmodgenili.

`Tumca, garda samuSaos dacvisa da kompensaciisa, samarTlebrivi 

dacvis saSualebebis mizani aris, aseve dasaqmebulis TviTrealizebis 

xelSewyoba, rac gamoixateba mis daxmarebaSi, ipovos sxva samsaxuri imave 

damsaqmebelTan an sxvasTan Ria SromiT bazarze~.31

6. gaTavisuflebis Sesaxeb kanonmdebloba germaniasa da italiaSi

italiasa da germaniaSi gaTavisuflebis Sesaxeb kanonmdeblobis evolu-

cia saqarTvelosTvis interesis sagania. miuxedavad imisa, rom am qvey-

nebs ar aqvs saqarTvelos msgavsi socialuri da ekonomikuri viTare-

ba, isini mainc kargi magaliTebia; am qveynebSi damcavi kanonmdebloba 

meti simkacriT xasiaTdeba sxva wevr saxelmwifoebTan SedarebiT. ufro 

metic, sainteresoa yuradRebis gamaxvileba am or qveyanaze, vinaidan 

debatebs ekonomikuri krizisiT gamowveul SesaZlo gaTavisuflebis 

Sesaxeb normebis reformebsa da „moqnili usafrTxoebis“ principebze 

gansxvavebuli Sedegebi hqonda. martooden italiaSi davam biZgi misca 

garkveul cvlilebebs gaTavisuflebis Sesaxeb kanonmdeblobaSi (ix. qve-

moT me-9 paragrafi).

germaniaSi, iseve rogorc zogierT evropuli kavSiris wevr saxelm-

wifoSi, sakonstitucio samarTalma gavlena moaxdina gaTavisuflebis 

31 National Experts of the European Labour Law, `Dismissal _ particularly for business reasons _ 
and Employment Protection~, European Labour Law Network, at 89.
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Sesaxeb kanonmdeblobaze, radgan saxelmwifos mosTxova SromiTi dacvis 

standartis warmodgena. 

germaniis konstituciaSi garkveviT moixsenieba konstituciuri 

ufleba _ dasaqmebis uflebaze (ZiriTadi kanonis me-12 muxli), Tumca igi 

pirdapir ar uzrunvelyofs dasaqmebuls samsaxuridan gaTavisuflebis 

riskisagan an, rogorc es, magaliTad, italiis (41-e muxlis 1-li punqti), 

espaneTisa (38-e muxlis 1-li g) qvepunqti) da portugaliis (61-e muxlis 

1-li punqti) konstituciebsa da adamianis ZiriTad uflebaTa qartiaSia 

(me-16 muxli), damsaqmeblis Tavisuflebas biznes saqmianobaSi.

Tumca sakonstitucio sasamarTlom gaafarTova gaTavisuflebisagan 

dacvis minimaluri garantia ganacxada ra, rom ZiriTadi kanonis (Berufs-
freiheit) me-12 muxliT gaTvaliswinebuli ufleba, aseve moicavs „ufle-

bas SeinarCuno samuSao adgili an datovo igi“32; damsaqmeblis mxridan 

Berufsfreiheit ZiriTadad gagebulia, rogorc damsaqmeblis Tavisuflebis 

garantia, gadawyvitos ganaxorcielos Tu ara ekonomikuri saqmianoba da 

rogor gaakeTos es, aseve Sewyvitos saxelSekrulebo urTierToba.

Tumca sakonstitucio sasamarTlosa (Bundesverfassungsgericht) da 

specialuri Sromis sasamarTloebis Tanaxmad, damsaqmeblebi, miuxeda-

vad imisa, samsaxuridan gaTavisuflebis Sesaxeb aqtebi vrceldeba Tu 

ara urTierTobaze, ar arian uflebamosilni Sewyviton xelSekruleba 

TviTneburad an arasaTanado safuZvliT; socialuri seleqciis dros 

[dasaqmebulTa SerCevisas socialuri faqtorebis gamoyeneba] mxedvelo-

baSi unda miiRon socialuri faqtorebi da dasaqmebulTa molodinebi, 

romlebic wlebia masTan arian dasaqmebulni; Sesabamisad, samsaxuridan 

gaTavisuflebis mizezi ufro mniSvnelovani unda iyos, vidre is xalxi, 

romelic kompaniaSi mcire xnis ganmavlobaSi muSaobda33.

italiaSi, sadac konstitucia aseve calsaxad miuTiTebs konsti-

tuciur uflebaze, dasaqmebis ufleba (konst. me-4 muxli), sakonsti-

tucio sasamarTlo mivida msgavs daskvnebamde. aRsaniSnavia, rom jer 

kidev 1965 wlis gadawyvetilebiT, erTi mxriv, sasamarTlom daadgina, 

rom me-4 muxli ar uzrunvelyofs moqalaqeTa individualur uflebas 

dasaqmebaze (radgan igi konstituciuri politikis mizania) an samsaxuris 

SenarCunebaze; Tumca, meore mxriv, sasamarTlos azriT, es ar niSnavs 

imas, rom dasaqmebulebs ar unda hqondeT gaTavisuflebisagan dacvis 

garantiebi. sasamarTlo umravles gadawyvetilebebSi uaryofs, rom me-4 
muxliT gaTvaliswinebuli ufleba, aseve moicavs samuSaos SenarCunebis 

uflebas, aqve acxadebs, rom sakonstitucio garantia imgvarad unda 

32 BVerfG 24.4.1991; BVerfG 27.1.1998
33 BVerfG 27.1.1998
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iqnes gagebuli, rom TviTneburad gaTavisufleba dauSvebelia.34

gaTavisuflebis Sesaxeb moqmedi wesebis moqmedebis sferosTan daka-

vSirebiT mniSvnelovania aRiniSnos, rom germaniasa da italiaSi es wesebi 

exeba mxolod uvados da ara vadian SromiT xelSekrulebebs. sakmaod 

rTulia Seafaso, Tu romeli reJimia ufro mkacri.

dasaqmebis dacvis Sesaxeb kanonis (KSchG) § 1-iT gaTvaliswinebu-

li dacvis meqanizmi SesaZloa gamoyenebul iqnes im SemTxvevaSi, roca 

dasaqmebuli konkretul damsaqmebelTan muSaobs 6 Tveze meti xnis gan-

mavlobaSi; KSchG-is debulebebi ar exeba dawesebulebebs, romlebSic 

muSaobs 5 da naklebi dasaqmebuli, miuxedavad imisa, rom aq dasaqme-

buli pirebi sargebloben dacvis damatebiTi garantiebiT sasamarTloe-

bSi profesiis uflebasa da keTilsindisierebis principze dayrdnobiT. 

dasaqmebis SesaZleblobis gaumjobesebis Sesaxeb kanoniT (Act on Improve-
ment of Employment Opportunities) es minimaluri odenoba 5-dan 10-mde gaiz-

arda. dasaqmebulTa minimaluri odenobis gazrda KSchG-is gamoyenebas-

Tan mimarTebiT inicirebuli iyo im motiviT, rom stimuli mieca patara 

kompaniebisaTvis daeqiravebinaT meti TanamSromeli. Tumca, mTavro-

bis cvlilebasTan erTad, Seicvala Zveli viTareba 1998 wels, radgan 

dasaqmebaze didi gavlena ar mouxdenia aRniSnuli minimaluri odenobis 

gazrdas.35

italiaSi dasaqmebulis samsaxuridan gaTavisuflebis dacvis sx-

vadasxva reJimia: samoqalaqo kodeqsis 2118-e muxli iTvaliswinebda 

damsaqmeblis uflebas, mieRo gadawyvetileba SromiTi xelSekrulebis 

Sewyvetis Sesaxeb nebismier dros (ad nutum), anu Tavisufali iyo nebism-

ieri SezRudvisagan da mxolod Setyobinebis vadis dacvis valdebuleba 

hqonda; axla es wesi dasaqmebulTa mxolod mcire kategorias moicavs, 

rogoricaa: saxlidan momuSave pirebi (home workers), ojaxSi momuSave 

pirebi (domestic workers), gamosacdeli vadiT dasaqmebuli pirebi, mene-

jerebi da pensionrebi; sxva danarCeni kategoriis dasaqmebulebi dac-

vis ufro maRali standartiT sargebloben 1966 wlis 15 ivlisis №604, 
1990 wlis 11 maisis №108 kanonebisa da 300/1970 kanonis me-18 muxlis 

Sesabamisad. kompaniis moculobas didi mniSvneloba aqvs aseve gaTavisu-

flebisagan dacvis Sesaxeb kanonis moqmedebis sferos dadgenis mizniT. 

№604/1966 kanoni iTvaliswinebs samarTlebrivi dacvis saSualebebs, 

romlebic gamoiyeneba im sawarmoebis SemTxvevaSi, sadac 60-mde dasaqme-

buli an 15-mde dasaqmebulia erT struqturul erTeulSi. sxva damsaqme-

blebis SemTxvevaSi, moqmedebs №300/1970 kanonis me-18 muxli.

rogorc yvela wevr saxelmwifoSi, germaniasa da italiaSic gaTavi-

34 C. Cost. ord. 10.2.2006, n. 56
35 KSchG-is gamoyenebis sferoze ix. W. Däubler, me-9 sq., 573-576.
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suflebaze pirveli SezRudva aris Setyobinebis vadis dacva, romelic, 

rogorc aRiniSna, gamoiyeneba im mizniT, rom dasaqmebuls mieces Sesa-

Zlebloba, ipovos alternatiuli samsaxuri da Sesabamisad, Semosavlis 

alternatiuli wyaro. damsaqmebeli gaTavisuflebulia Setyobinebis va-

dis dacvis valdebulebisagan im SemTxvevaSi, Tu adgili hqonda uxeS 

darRvevas an sxva gadaudebel aucileblobas, ris gamoc aragonivruli 

xdeba SromiTi urTierTobis gagrZeleba Setyobinebis vadis amowur-

vamde. aseT SemTxvevaSi, damsaqmebels SeuZlia, Sewyvitos SromiTi urT-

ierToba Setyobinebis periodis dasrulebamde e.w. summary dismissal-iT 

(außerordentliche Kündigung or recesso per giusta causa).
germaniaSi Setyobinebis vadebi dadgenilia kanonmdeblobiT. 1993 

wlamde TeTrsayeloianebisaTvis Setyobinebis minimaluri vada ufro 

xangrZlivi iyo, vidre ubralo muSebisaTvis. 1990 wels federalurma 

sakonstitucio sasamarTlom miiCnia, rom amgvari gansxvaveba winaaRmde-

gobaSi modioda Tanasworobis principTan, rac ganmtkicebulia ZiriTa-

di kanonis me-3 muxlis 1-li punqtiT.36 amitomac 1993 wels miRebul iqna 

kanoni, sadac muSebi da TeTrsayeloiani dasaqmebulebi gaTanabrdnen. 

germaniis samoqalaqo kodeqsis (gsk _ BGB) 622-e paragrafis 1-li pun-

qti adgens, rom Setyobinebis vadad gamoyenebul unda iqnes aranakleb 4 
kvira, miuxedavad dasaqmebulis kategoriisa. Setyobinebis vada izrdeba 

SromiT staJTan erTad.37 italiaSi kanoniT ar aris dadgenili Setyo-

binebis minimaluri vada. samoqalaqo kodeqsis 2118-e muxlis Sesabamis-

ad, koleqtiuri xelSekrulebis mxareebzea damokidebuli, gansazRvron 

minimaluri vada. koleqtiuri xelSekrulebebis ararsebobis SemTxveva-

Si, Setyobinebis pirobebi gansazRvrulia adgilobrivi CveulebebiT an 

samarTlianobis gaTvaliswinebiT; maTi xangrZlivoba damokidebulia 

dasaqmebulis staJsa da kvalifikaciaze. mniSvnelovani ideaa is, rom 

koleqtiuri xelSekrulebis mxareebma ukeT ician, Tu mocemul dros, 

sferosa da regionSi ra ufro adekvaturia, vidre kanonmdebelma, ro-

melic ufro did vadebs iTvaliswinebs. ufro metic, samoqalaqo kodeq-

sis 2119-e muxli iTvaliswinebs kompensaciis SesaZleblobas, romelic, 

Setyobinebis vadis daucvelobis SemTxvevaSi gamoiyeneba da aWarbebs 

Cveulebrivi kompensaciis odenobas; Tumca imave garemoebebSi kompensa-

cia SesaZloa ufro maRali iyos.

36 Federal Constitutional Court, 30.5.1990 _ 1 BvL 2/83 et al., Arbeitsrechtliche Praxis, No. 28 § 622 
BGB.
37 M. Weiss, Labour Law and Industrial relations in Germany, at 93, § 281.
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7. gaTavisuflebis safuZvlebi

umravles wevr saxelmwifoSi socialuri samarTlianobis mizniT gaTa-

visufleba unda moxdes garkveul SemTxvevaSi, garkveuli garemoebebis 

arsebobis dros da, saWiroebis SemTxvevaSi, rac dasabuTdeba damsaqme-

blis mier. 

germaniasa da italiaSi iseve, rogorc umravles qveynebSi dadgenilia 

SemTxvevebi, ra drosac SesaZlebelia, SromiTi xelSekrulebis Sewyveta. 

germaniaSi samsaxuridan gaTavisuflebisagan dacvis Sesaxeb aqti (Kündi-
gungsschutzgesetz) ganasxvavebs sam safuZvels. gaTavisufleba socialurad 

dausabuTebulia (sozial ungerechtfertigt), rodesac misi safuZveli ar aris 

dasaqmebulis pirovneba, dasaqmebulis qmedeba da samuSao Zalis Semci-

reba

italiaSi ar ganasxvaveben samsaxuridan gaTavisuflebas dasaqmebu-

lis qcevisa da biznes garemoebebis gamo. kanonis moTxovnebi rom da-

kmayofildes, safuZveli unda ukavSirdebodes dasaqmebulis qcevas 

(saxelSekrulebo valdebulebebis mniSvnelovani darRveva) an biznes 

subieqtis warmoebasa Tu organizacias. ar arsebobs cneba „dasaqmebulis 

pirovnebasTan dakavSirebuli mizezebi“.

zogadad rom vTqvaT, germaniisa da italiis midgomebi Zalian gan-

sxvavdeba sxva qveynebisagan, sadac gansazRvrulia samsaxuridan gaTa-

visuflebis amomwuravi da Zalian konkretuli CamonaTvali38. radgan 

kanonmdebelma ar warmoadgina aseTi safuZvlebi, jeri sasamarTlozea, 

gansazRvros da Seafass isini. 

7.1. dasaqmebulis pirovnebasTan dakavSirebuli safuZvlebi

germaniaSi dasaqmebuli SesaZloa gaTavisufldes samsaxuridan dasaqme-

bulis pirovnebasTan dakavSirebuli safuZvliT maSin, rodesac is ver 

akmayofilebs konkretuli samuSaosaTvis dadgenil moTxovnebs. aRniS-

nuli wesebis dasabuTeba moxda sasamarTloebis mier. mocemul SemTx-

vevaSi, ar aris aucilebeli winaswari gafrTxileba (Abmahnung).
qronikuli da xangrZlivi daavadebebis SemTxvevaSi, federa luri 

Sromis sasamarTlo iZlebuli iyo, gaeca Tanxmoba xelSekrulebis 

Sewyvetaze, radgan damsaqmebelia is, vinc faravs Sromisuunarobis dros 

SromiTi anazRaurebis xarjebs (eqvsi kvira).

sakiTxi imaze, SesaZloa Tu ara gaTavisufldnen dasaqmebulebi, rom-

38 ix. National Experts of the European Labour Law, `Dismissal _ particularly for business reasons, 
supra note 31, at 53-55.
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lebic xSirad arian mokle vadiT Sromisuunaroni, cxare debatebis sa-

gania. am SemTxvevaSi, Zalian Zneli ar aris dasaqmebulis gaTavisufleba. 

federalurma SromiTma sasamarTlom daadgina, rom, radgan dasaqmebu-

lia is piri, vinc yvelaze ukeT icis sakuTari janmrTelobis mdgomareo-

ba, maszea damokidebuli aCvenos, rom is momavalSi aRar gaxdeba avad.

Tumca sasamarTloebi socialur dasabuTebas avadmyofobis SemTx-

vevaSi, sam etapad amowmeben. pirveli, aris Tu ara negatiuri samedicino 

prognozi dasaqmebulis avadobaze39. am mizniT, warsulSi gacdenili saa-

Tebi iqneba erTgvari mimaniSnebeli, radgan xelSekrulebis Sewyveta ver 

iqneba sanqcia gacdenisaTvis40.

meore, xangrZlivi da ganmeorebiTi daavadebebis SemTxvevaSi, dam-

saqmebels unda hqondes aragonivruli ekonomikuri tvirTi. am SemTx-

vevaSi, unda arsebobdes garemoebebi, romelic mniSvnelovnad da xan-

grZlivad azianebs saxelSekrulebo valdebulebebis ekvivalenturobas 

(Äquivalenzstörung)41. Tumca ar arsebobs konkretuli cifrebi, romelic  

miuTiTebs, Tu rodis aris finansuri tvirTi damsaqmeblisaTvis miuRebe-

li; Sefaseba unda gakeTdes yovel konkretul SemTxvevaSi, garemoebebis 

gaTvaliswinebiT. dabolos, mosamarTlem unda daabalansos dasaqme-

bulisa da damsaqmeblis ineteresebi. mosamarTlem unda daabalansos 

konkretuli urTierTobis yvela garemoeba: kerZod, man mxedvelobaSi 

unda miiRos, magaliTad, dasaqmebulis staJi, asaki, sxva adekvatur sa-

muSaoze misi gadamzadebis (an sxva samsaxurSi gadayvana) SesaZlebloba, 

valdebulebebis Sesruleba; damsaqmebelTan mimarTebiT kompaniisTvis 

miyenebuli zianis mniSvnelovneba, xangrZlivoba, romlis ganmavlobaSic 

dasaqmebuli saTanadod da sakmarisad ver asrulebs samuSaos.

dasaqmebulis pirovnebasTan dakavSirebuli ZiriTadi magaliTia misi 

Sromisuunaroba. nebismier SemTxvevaSi, Sromisuunaro dasaqmebulis 

gaTavisuflebisas damsaqmeblisa da dasaqmebulis intersebi SesaZloa, 

dabalansdes. Tumca saWiroa gamokvleul iqnes ekonomikuri aspeqtebi, 

organizaciuli da SromiTi detalebi, sxva dasaqmebulebze gavlena, 

SromiTi urTierTobis xangrZlivoba da a.S. erT-erTi gadamwyveti faq-

toria aseve sawarmos moculoba. 

italiaSi avadmyofobis gamo samsaxuridan gaTavisufleba kanoniT an 

koleqtiuri xelSekrulebebiT dadgenili vadis ganmavlobaSi akrZalu-

lia (periodo di comporto, 2110-e, muxlis me-2, g) qvepunqti). Tu es vada amoi-

wura da dasaqmebuli kvlavac ar iwyebs muSaobas, damsaqmebeli ufle-

bamosilia, gaaTavisuflos igi mas Semdeg, rac dadgindeba, ra aris amis 

39 BAG 10.11.2005.
40 BAG 23.6.1983.
41 BAG 11.12.2003
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mizezi, samuSaos Sesrulebis SeuZlebloba Tu mudmivi Sromisuunaroba, 

rac gaTavisuflebis safuZvelia. rogorc wesi, koleqtiuri xelSek-

rulebebi ar uTiTebs gangrZobad periods, raTa dasaqmebulma borotad 

ar isargeblos SesaZleblobiT da vadis ganaxlebis mizniT, droebiT ar 

gamovides samsaxurSi. rac Seexeba iseT SemTxvevas, rodesac dasaqmebuli 

xSirad da mokle vadebiT ar imyofeba samsaxurSi avadmyofobis gamo, 

xolo Sromisuunarobis periodi ar aRemateba 2110-e muxliT an kole-

qtiuri xelSekrulebebiT dadgenil vadas, koleqtiuri xelSekrulebe-

bi adgens aryofnis maqsimalur vadas, romlis ganmavlobaSic aryofnis 

jamuri odenoba sapatiod CaiTvleba. samsaxuridan gaTavisuflebaze 

gadawyvetileba Tu ar akmayofilebs aRniSnul moTxovnebs, igi iqneba ba-

Tilad cnobili. es aris SemTxveva, rodesac damsaqmebeli dauSvebs Sec-

domas vadebis gamoTvlis dros an arasworad hgonia, rom dasaqmebuli 

araa avad an gaaTavisuflebs sxva mizeziT da ara xangrZlivi Sromisuun-

arobis gamo.

7.2. ekonomikuri safuZvlebi

germaniasa da italiaSi ekonomikuri garemoebebiT ganpirobebuli gaTavi-

suflebis safuZveli gansakuTrebuli diskusiis sagania. orive qveyanaSi 

ZiriTadi kiTxvaa, ra SemTxvevaSi da ra doziT SeiZleba gaxdes samewarmeo 

gadawyvetileba (sawarmos daxurvis, samuSao Zalis Semcirebis, axali 

teqnologiebis danergvisa Tu adgilmdebareobis Secvlis SemTxvevaSi) 

samarTlebrivi kontrolis sagani. tribunalebis ZiriTadi mosazreba 

ukavSirdeba imas, rom mosamarTlem pativi unda sces mmarTvelobiT pre-

rogativas da ar unda Seafasos sawarmos im gadawyvetilebis ekonomikuri 

racionaluroba, romlis safuZvelzec xdeba xelSekrulebis Sewyveta. 

germaniaSi federalurma Sromis sasamarTlom calsaxad ganacxada, rom 

sasamarTloebi ver imsjeleben biznes gadawyvetilebaze, aseve ver Seamow-

moeben mis safuZvels da ver ukarnaxeben bizness ukeTes an metad misaReb 

samewarmeo politikas.42 sasamarTloebi amowmeben mxolod imas, miRebu-

li gadawyvetileba aris Tu ara „calsaxad araracionaluri, dausabuTe-

beli an mianiSnebs uflebis borotad gamoyenebaze~43. es aris SemTxveva, 

rodesac kompania biznesTan dakavSirebul davalebebs gadascems filial 

kompanias, sadac ukve miRebulia gadawyvetileba am filialSi manamde 

dasaqmebuli pirebis gaTavisuflebis Sesaxeb. italiaSi menejeruli pre-

rogativis aRiareba, rac konstituciuri Tavisuflebis garantiaa (41-

42 BAG 26.9.2002 _ 2 AZR 636/01 NZA 2003, 549.
43 BAG 30.4.1987 _ 2 AZR 184/86 _ BAGE 55, 262.
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e muxli), garkveulwilad, zRudavs sasamarTloebs, romlebic ver im-

sjeleben damsaqmeblis mier miRebuli gadawyvetilebis gonivrulobaze. 

mosamarTleebma unda Seamowmon samewarmeo gadawyvetilebis WeSmariteba 

da aris Tu ara mizez-Sedegobrivi kavSiri biznes gadawyvetilebasa da 

gaTavisuflebis Sesaxeb gadawyvetilebas Soris.44 Tu gadawyvetileba ga-

saCivrda sasamarTloSi, damsaqmebelma unda daamtkicos, rom gaTavisu-

fldnen mxolod is dasaqmebulebi, romlebsac pirdapir SeexoT biznes 

gadawyvetileba. germaniasa da italiaSi iSviaT SemTxvevaSi amowmeben sa-

samarTloebi organizaciuli cvlilebebis mizans da mxars uWeren Sexed-

ulebas, rom kompaniis rentabelobis mizniT ganxorcielebuli struqtu-

ruli cvlilebebi winaaRmdegobaSi modis konstituciiT ganmtkicebul 

socialuri pasuxismgeblobis Sesaxeb principTan45. tribunalebis zogadi 

mosazreba aseTia: samuSao Zalis Semcireba kompaniis sargeblis gazrdis 

mizniT dasabuTebul arguments qmnis.

germaniaSi samsaxuridan gaTavisuflebisagan dacvis Sesaxeb kanoni 

sasamarTloebs uflebas aniWebs, gamoiyenon proporciulobis krite-

riumi ekonomikuri mizeziT samsaxuridan gaTavisuflebis SemTxvevaSi. 

xelSekrulebis Sewyvetis dasabuTebulobis SemTxvevaSic ki, igi miiCneva 

socialurad dausabuTeblad da Sesabamisad, baTilad, Tu dasaqmebuls 

SeuZlia, ganagrZos muSaoba imave an sxva dawesebulebaSi, romelic imave 

sawarmos ekuTvnis (§ 1, me-2 abz., 1-li qvepunqti). kanoniT gaTvaliswine-

bulia, aseve valdebuleba „gonivruli“ treningis Catarebis Sesaxeb 

dasaqmebulis axali samsaxurisaTvis momzadebis mizniT. es valdebuleba 

garkveuli SezRudvebiT moqmedebs: treningis gonivruloba unda Se-

fasdes xarjebis, damsaqmeblis finansuri resursebis, treningis gamoy-

enebadobisa da dasaqmebis potenciuri xangrZlivobis gaTvaliswinebiT. 

dabolos, gaTavisufleba socialurad dausabuTebelia da Sesabamisad, 

baTili, Tu SesaZlebelia piris dasaqmeba SedarebiT uares samuSao piro-

bebSi da dasaqmebuli gamoTqvams Tanxmobas, dasaqmdes aRniSnul pozici-

aze (§ 1 abz. 2, me-3 win.).
italiaSi ar arsebobs wesi, romlis Tanaxmadac, gaTavisufleba Ses-

aZloa gamoyenebul iqnes rogorc ultima ratio, Tumca es principi mniS-

vnelovan rols TamaSobs, vinaidan aqtiurad gamoiyeneba sasamarTloe-

bis mier, minimum, ekonomikuri safuZvliT samsaxuridan gaTavisuflebis 

SemTxvevaSi. dominanti Sexedulebaa, rom damsaqmebeli valdebulia, 

dasaqmebuls, romlis poziciac uaresdeba, raime gonivruli alternati-

uli samsaxuri, aseve sxva samsaxuri SesTavazos, sadac SedarebiT dabali 

44 Cass. 9.7.2012, n. 11465; Cass. 30.11.2010 n. 24235; Cass. 17.11.2010, n. 23222.
45 ix. in Italy Cass 21.11.2011, n. 24502; in Germany ArbG Berlin 17.2.2000 _ 4 Ca 32471/99 in 
AuR 2001, 72.
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samuSao pirobebi iqneba. sasamarTlo precedentebis gaTvaliswinebiT, 

dasaqmebulzea damokidebuli, moiTxovos damsaqmeblisagan SedarebiT 

dabal vakantur poziciaze gadayvana. ekonomikuri safuZvliT, indi-

vidualuri gaTavisuflebis SemTxvevaSi, arc kanoniT Tu precedentuli 

samarTliT da arc koleqtiuri xelSekrulebebiT ar aris dadgenili 

treningebis Catarebis valdebuleba.

ekonomikuri mizeziT kadrebis Semcirebis SemTxvevaSi saWiro xdeba 

dasaqmebulTa SerCeva, romlebTanac unda Sewydes xelSekruleba. german-

iaSi damsaqmebeli valdebulia, socialuri aspeqtebis gaTvaliswinebiT 

SearCios dasaqmebulebi (e.w. social selection (Sozialauswahl)). es midgoma uka-

vSirdeba Semdeg ideas, rom is pirebi, romlebsac metad gauWirdebaT 

samsaxuris povna, metad unda iqnen daculni gaTavisuflebisagan, vidre 

isini, romelzec naklebad negatiurad aisaxeba samsaxuridan gaTavi-

sufleba. is socialuri aspeqtebi, romlebic unda iqnes mxedvelobaSi 

miRebuli, CamoTvlilia KSchG-is pirveli muxlis me-3 punqtis 1-li wi-

nadadebaSi, esenia: momsaxurebis uwyvetoba, dasaqmebulis staJi, ojax-

is wevrebisa da Sromisuunaro pirebis rCenis valdebuleba. 2004 wlis 

ianvridan damsaqmeblebs mieniWaT ufleba, „socialuri seleqciis“ moq-

medebis sferodan amoricxon garkveuli dasaqmebulebi, Tu momsaxurebis 

uwyvetoba pirdapirkavSirSia maT codnasTan, unarebsa da samuSaos Ses-

rulebasTan an arsebobs sawarmos dabalansebuli sakadro struqturis 

SenarCunebis saWiroeba46.

1991 wlidan italiaSi kanonmdebloba mxolod masobrivi daTxovnis 

SemTxvevebisTvis adgens seleqciis kriteriumebs. es kriteriumebia: bi-

znes moTxovnebi, staJi mocemul kompaniaSi, ojaxuri mdgomareoba. es we-

sebi naxevrad imperatiulia, radgan mxolod im SemTxvevaSi gamoiyeneba, 

Tu igi araa mowesrigebuli koleqtiuri xelSekrulebiT. damsaqmeblebs 

ar SeuZliaT, gaiTvaliswinon dasaqmebulis codnis, unarebisa da samu-

Saos Sesrulebis xarisxi.47 Tumca sasamarTloebis ZiriTadi Sexedule-

baa, rom dasaqmebulebis seleqcia, individualur SemTxvevebSi, ar unda 

modiodes winaaRmdegobaSi keTilsindisierebisa da miukerZoeblobis 

principebTan, amasTan, gamoyenebul unda iqnes kanoniT dadgenili wesebi 

analogiiT. amdenad, damsaqmebeli ar aris Tavisufali im dasaqmebulTa 

arCevis dros, romelTa gaTavisuflebac unda moxdes.

46 M. Weiss, 37-e sq., 97-98 (§ 295).
47 47 Cass. 22.4.1992 n. 4814; Cass. 18.11.1997, n. 11465.
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8. dasaqmebulis qcevasTan dakavSirebuli safuZvlebi. formaluri 

moTxovnebi

dasaqmebulis qcevasTan dakavSirebuli xelSekrulebis Sewyvetis sakiTxe-

bi gansxvavebulad regulirdeba italiasa da germaniaSi. orive qveyanaSi 

gaTavisuflebis qcevasTan dakavSirebuli Cveulebrivi mizezebi gansx-

vavdeba eqstraordinaluri gaTavisuflebis mizezebisagan dasaqmebulis 

mier Cadenili darRvevis mniSvnelobisa da odenobis gaTvaliswinebiT. 

germaniaSi dasaqmebuli SesaZloa, gaTavisufldes Cveulebrivi mizeziT, 

Tu is daarRvevs saxelSekrulebo valdebulebebs. yvelaze gavrcelebu-

li SemTxvevebia samsaxurSi dausabuTebeli da araerTgzisi gamoucxade-

bloba, gacdena sapatio mizezis gareSe da xSiri dagvianeba; samuSao adg-

ilze narkotikebis moxmareba, drois araswori gamoyeneba, seqsualuri 

Zaladoba, ukanono gaficvaSi monawileoba da a.S. da rodesac dasaqme-

buli iqceva imgvarad, rac mosalodneli ar aris misi poziciis gaTval-

iswinebiT.

im SemTxvevaSi, Tu gaTavisufleba provocirebulia dasaqmebulis 

arasaTanado qceviT, aucilebelia winaswari gafrTxileba (Abmahnung), 
romlis Tanaxmadac, damsaqmebeli ganumartavs dasaqmebuls ra uaryofi-

Ti Sedegebi SeiZleba miiRos, Tu kidev amgvarad moiqceva. precedentis 

Tanaxmad, dasaqmebulis gafrTxilebis valdebuleba aris alternativa da 

ar aris saWiro gamonaklis SemTxvevebSi, rodesac cxadia, rom dasaqme-

buli kvlavac ganagrZobs amgvar qmedebas an rodesac xelSekrulebis 

darRveva imgvari xasiaTisaa, rom SromiTi urTierTobis gagrZeleba ara-

gonivrulia damsaqmeblisaTvis.48

italiaSi dasaqmebuli SesaZloa, gaTavisufldes samarTlian safuZ-

velze dayrdnobiT, rogoricaa, mag., giusta causa, yovelgvari gafrTx-

ilebisa Tu dasabuTebuli subieqturi safuZvlis gareSe. Giusta causa 
ganmartebulia samoqalaqo kodeqsis 2119-e muxlSi da moicavs SemTx-

vevas, rodesac valdebulebebis darRveva imdenad seriozulia, rom 

SromiTi urTierTobis gagrZeleba aragonivrulia damsaqmeblisaTvis. am 

formulis mniSvneloba jer kidev Riaa da debatebis sagans warmoadgens. 

sasamarTloebma daamkvidres Sexeduleba, rom mizezebi, romelic asab-

uTebs xelSekrulebis Sewyvetas winaswari gafrTxilebis gareSe, ar unda 

efuZnebodes martooden saxelSekrulebo valdebulebebis darRvevas, 

aramed saxeze unda iyos, aseve Zalian mniSvnelovani da danaSaulebrivi 

qmedeba, romelsac kavSiri ar aqvs darRvevasTan, Tumca iwvevs ndobis 

dakargvas.

48 BAG 21.6.2001, 2 AZR 30/00, NJOZ 2001, 508 (515); BAG 1.7.1999, 2 AZR 676/98, DB 1999, 
2216, (2217)
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dasabuTebuli subieqturi safuZveli gansazRvrulia 1966 wlis №604 
kanonis me-3 muxlSi, rogorc dasaqmebulis saxelSekrulebo valdebule-

bebis seriozuli darRveva, romelic ar kvalificirdeba giusta causa-d, 

Tumca imdenad mniSvnelovania, rom damsaqmebeli kargavs SromiTi urT-

ierTobis gagrZelebis interess. koleqtiur xelSekrulebebSi mocemu-

lia gaTavisuflebis konkretuli safuZvlebi.

Tumca yuradReba unda gamaxvildes imaze, rom dasaqmebuls aqvs 

ufleba icodes gaTavisuflebis mizezebi da damsaqmebelma mas unda 

gaugzavnos werilobiTi saxiT im faqtebis aRwera, romelsac xelSek-

rulebis Sewyveta efuZneba. dasaqmebuls unda mieces SesaZlebloba, da-

icvas sakuTari Tavi. mas aqvs aseve ufleba, warmodgenil iqnes profesi-

uli kavSiris mier. damsaqmebels xelSekrulebis Sewyvetis ufleba aqvs 

amgvari faqtebis ganmartebis miRebidan 5 dRis Semdgeg. Tu es proce-

dura dairRva, xelSekrulebis Sewyveta baTilia (ix. kanonis me-7 muxli).

germaniaSi Mitbestimmung-is tradiciisa da SromiTi sabWoebis mier 

uflebebis gansazRvris gaTvaliswinebiT, samsaxuridan gaTavisufle-

bamde damsaqmebeli valdebulia, konsultacia gaiaros SromiT sabWosTan 

rogorc xelSekrulebis Sewyvetaze misi ganzraxvis, ise am SesaZlo 

gadawyvetilebis ganmapirobebeli garemoebebis Sesaxeb (Sromis konsti-

tuciuri kanonis _ BetrVG 102-e muxlis 1-li punqti). Tu damsaqmebeli ar 

Seasrulebs am valdebulebas, xelSekrulebis Sewyveta miiCneva baTilad 

da misi ganaxleba SeuZlebeli iqneba SromiTi sabWos Semdgomi konsul-

taciis gareSe. 

Cveulebrivi gaTavisuflebis dros SromiT sabWos aqvs erTi kvira, 

rom reagireba moaxdinos damsaqmeblis iniciativaze, man unda moamzados 

Sedaveba BetrVG-is 102-e muxlis me-3 punqtSi mocemuli xuTi mizezis 

gaTvaliswinebiT (magaliTad, dasaqmebulis SerCevis dros, damsaqmebel-

ma mxedvelobaSi ar miiRo an sakmarisad ar gaiTvaliswina socialuri 

aspeqtebi). unda aRiniSnos, rom SromiTi sabWos Sedaveba gavlenas ar 

axdens damsaqmeblis gadawyvetilebis validurobaze. Tumca erTi iurid-

iuli Sedegi mainc dgeba: damsaqmebeli SesaZloa, valdebuli gaxdes 

aRadginos dasaqmebuli sasamarTlo ganxilvebamde dasaqmebulis survi-

lis gaTvaliswinebiT49.

7.4. samarTlebrivi dacvis saSualebebi ukanono gaTavisuflebis 

SemTxvevaSi 

dasaqmebulis dacvis erT-erTi Zireuli elementia samarTlebrivi dac-

vis saSualebebi ukanono gaTavisuflebis SemTxvevaSi. germaniaSi, iseve 

49 meti detalebisTvis ix. magaliTad, M. Weiss, 46-e sq., 99-100.
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rogorc italiaSi, cxare debatebi iyo imaze, unda gadataniliyo Tu ara 

aqcenti samuSaos dacvidan kompensaciaze50. Tumca adgilobrivi kanon-

mdeblobis gaTvaliswinebiT, germaniaSi am debatebs italiisagan gansx-

vavebuli Sedegi mohyva. germaniaSi ukanasknel periodSi ganxorciele-

bul reformebs samarTlebrivi dacvis saSualebebis Sesaxeb yvela wesze 

ar mouxdenia gavlena, Tumca nawilobriv SeizRuda gaTavisufebisagan 

dacvis standartebi. piriqiT moxda italiaSi, SromiTi bazris refor-

mis dros, rasac Tan axlda finansuri bazrebis wnexi (kanoni №92/2012), 
Seicvala ukanono gaTavisuflebis dros samarTlebrivi dacvis saSuale-

bebis sistema gaTavisuflebuli dasaqmebulis aRdgenis SesazaRudad da 

dasaqmebulisaTvis finansuri kompensaciebis miniWebis mizniT.

germaniaSi samsaxuridan gaTavisuflebisagan dacvis Sesaxeb aqti 

miznad isaxavs Sromis dacvasa da ukanonod gaTavisuflebuli dasaqme-

bulis SromiTi usafrTxoebiT uzrunvelyofas. amitomac aris, rom 

ukanono gaTavisuflebis SemTxvevaSi samarTlebrivi dacvis normalur 

saSualebas warmoadgens imave poziciaze aRdgena da SromiTi urTier-

Toba grZeldeba ise, TiTqos gaTavisuflebas arc hqonia adgili, gaTa-

visuflebis safuZvlis miuxedavad (KSchG-is me-4 da me-9 muxlebi). Tum-

ca unda aRiniSnos, rom arsebobs mniSvnelovani gamonaklisi, romelic 

adasturebs, rom didi sxvaobaa wignebsa da praqtikaSi mocemul wesebs 

Soris. samarTlebrivi dacvisa saSualeba sakmarisad efeqtiani ar aris, 

radgan gaTavisuflebis ukanono da, Sesabamisad, baTilobis SemTxveva-

Sic ki, SromiTi sasamarTlo, KSchG-is me-9 muxlis Sesabamisad, damsaqme-

blis an dasaqmebulis gancxadebis safuZvelze gaauqmebs xelSekrule-

bas51. xelSekrulebis gauqmeba SesaZloa, moTxovnil iqnes, Tu mxareebi 

ver SeZleben nayofier TanamSromlobas ndobis dakargvis gamo. faqtebi 

mowmobs, rom es moTxovna SesaZloa, wardgenil iqnes saqmis ganxilvis 

dros. Tumca xelSekrulebis Sewyveta xarjis gareSe ver Caivlis dam-

saqmeblisTvis, radgan man unda daakompensiros dasaqmebuls mier samuS-

aos dakargva. KSchG-is me-10 muxli adgens mxolod amgvari kompensaciis 

minimalur odenobas. zogadad, es aris xelfasis Tormetmagi odenoba, 

xolo im TanamSromlebisaTvis, romlebic 50 wels gadacilebulni arian 

da muSaoben 15 welze meti xnis ganmavlobaSi, 15 Tvis odenobiT miece-

maT kompensacia; rac Seexeba im pirebs, romelTa asaki aRemateba 55 wels 

da muSaoben 20 welze meti xnis ganmavlobaSi, maT miecemaT SromiTi 

anazRaurebis 18 Tvis kompensacia. odenobas sasamarTlo gansazRvravs 

50 ix. M. Pedrazzoli, Licenziamenti in comparazione. La `fl  essibilità in uscita~ nei paesi europei e la 
recente riforma italiana, in press.
51 S. Kamanabrou, Die kalkulierbare Kündigung _ Leitlinien eines Abfi  ndungssystems, in Rieble 
(Hrsg.), Transparenz und Reform im Arbeitsrecht, ZAAR Verlag, 2006, at 78, 80.
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konkretuli SemTxvevis garemoebebis gaTvaliswinebiT. 

italiaSi moqmedebs orgvari reJimi, romlebic radikalurad gan-

sxvavdeba erTmaneTisagan da gaTvaliswinebulia №604/66 kanoniTa da 

№300/1970 kanonis me-18 muxliT. am ukanasknelma ganicada cvlileba 

№92/2012 kanoniT (ix. me-9 muxli). № 300/1970 kanonis me-18 muxli (e.w. 

Statuto dei lavoratori) iTvaliswinebs gaTavisuflebisagan dacvis meqanizms 

(stabilità reale) da mas ewodeba „realuri“ dacva. igi aris dacvis sauke-

Teso saSualeba. am aqtis Tanaxmad, Tu mosamarTle cnobs gaTavisu-

flebas baTilad, is aRadgens dasaqmebuls da akuTvnebs kompensacias. 

am SemTxvevaSi, damsaqmebeli valdebulia, ganagrZos SromiTi urTier-

Toba dasaqmebulTan ise, TiTqos is arc arasdros Sewyvetila; am dros, 

dasaqmebuls SeuZlia, moiTxovos aRdgenamde ganacduri xelfasis anaz-

Raureba, Tumca aranakleb 5 Tvis xelfasisa. ufro metic, dasaqmebuli 

uflebamosilia miiRos 15 Tvis xelfasis odenobiT kompensacia aRdgenis 

sanacvlod, romelic daemateba kompensacias.

№604/66 aqti iTvaliswinebs e.w. „savaldebulo“ dacvas (‘obligatory’ pro-
tection) (stabilità obbligatoria), romelic ar auqmebs ukanono gaTavisuflebis 

Sedegebs, Tumca damsaqmebels akisrebs valdebulebas, airCios an axali 

SromiTi xelSekrulebis dadeba an kompensaciis gadaxda (2,5 dan 6 Tvemde 

xelfasi, romlis odenoba damokidebulia dasaqmebulebis odenobasa da 

SromiT staJze).

rogorc ukve aRiniSna, germaniaSi BetrVG-is 102-e muxliT cxaddeba, 

rom, Tu SromiTi sabWo SeewinaaRmdegeba damsaqmeblis gadawyvetilebas, 

dasaqmebuli aRdgenil unda iqnes sasamarTlo ganxilvis dasrulebamde. 

Tumca 1985 wels federalurma Sromis sasamarTlom52 gaaZliera dasaqmeb-

ulis interesi dasaqmebis sferoSi da ganacxada, rom, Tu gaTavisufleba 

calsaxad ukanonoa an pirveli instanciis Sromis sasamarTlo gaTavisu-

flebas ukanonod cnobs, „gaTavisuflebuli uflebamosilia, ganagrZos 

muSaoba saapelacio doneze sasamarTlo davis darCenili periodis gan-

mavlobaSi manam, sanam saboloo gadawyvetileba ar iqneba gamotanili.~53.

9. italiur kanonmdeblobaSi warmodgenili samarTlebrivi dacvis 

axali, ormagi sistema

№300/1970 kanonis me-18 muxlis gamo bolo wlebSi mwvave debatebia. gakri-

tikebul iqna gaTavisuflebis winaaRmdeg dacvis moqmedebis sfero, ro-

melic damokidebuli iyo kompaniis zomaze, miuxedavad gaTavisuflebis 

52 BAG 27.2.1985 _ GS 1/84, Arbeitsrechtliche Praxis, No. 14 § 611 BGB Beschäftigungspfl  icht.
53 M. Weiss, 37-e sq., 101.
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safuZvlisa. kerZod, me-18 muxli moicavs damsaqmeblebs, romelTac 15-
ze meti dasaqmebuli hyavs im erTeulSi, sadac xelSekrulebis Sewyvetas 

hqonda adgili, an im sawarmos, romelic saqmianobs soflis meurneobis 

sferoSi da hyavs 5-ze meti dasaqmebuli an nebismier sawarmos, romelsac 

hyavs 60-ze meti dasaqmebuli. sxva damsaqmeblebi eqcevian №604/66 ka-
noniT gaTvaliswinebul, SedarebiT naklebad mkacri strandartebis mo-

qmedebis sferoSi (stabilità obbligatoria).
mecnierebi aRniSnaven, rom ar arsebobda am muxliT gaTvaliswinebul 

dasaqmebulebs (daaxloebiT 8-9 milioni) Soris gansxvavebuli midgo-

mis ganmapirobebeli obieqturi mizezi. aRsaniSnavia, rom dasaqmebul-

Ta garkveuli nawili №604/66 kanoniT (daaxloebiT 6 milioni)54 dacvis 

ufro dabali garantiiT sargeblobdnen. rogorc ukve aRiniSna, gaTa-

visuflebisagan „realuri“ dacvis maxasiaTebeli Tviseba aris is, rom 

kanoniSi erTsa da imave Sedegebzea saubari nebismieri tipis gaTavisu-

flebis SemTxvevaSi, miuxedavad imisa, es diskriminaciuli Sewyvetaa, 

dausabuTebeli Tu procedurebis darRveviT ganxorcielebuli an weri-

lobiT formis daucvelad moxda gaTavisufleba. TiToeul aseT SemTx-

vevaSi, gaTavisufleba baTili iyo da mosamarTle iRebda gadawyvetile-

bas aRdgenisa da kompensaciis mikuTvnebis Sesaxeb.

am TvalsazrisiT, №92/2012 aqtiT idgmeba mniSvnelovani nabiji win, 

radgan №300/1970 kanonis me-18 muxliT gaTvaliswinebul „realur“ dac-

vas anacvlebs oTxi samarTlebrivi dacvis saSualebiT, romelic gamoi-

yeneba mizezebis gaTvaliswinebiT da damokidebulia gaTavisuflebis 

tipze. am saSualebiT italieli kanonmdebeli cdilobs yuradReba gadai-

tanos samuSaos dacvidan kompensaciaze, radgan am dacvis saSualebebidan 

ori kompensaciazea dafuZnebuli55. ufro metic, italieli kanonmdebeli 

cdilobda, moegvarebina Zveli kanonmdeblobis sxva mwvave problemebi; 

maT Soris xarjebTan dakavSirebuli problemebi, romelic exeba kompan-

ias gaTavisuflebis SemTxvevaSi; gaurkvevloba da davis araganWvretadi 

xangrZlivoba raimes Sefasebis saSualebas ar iZleva.56

samarTlebrivi dacvis saSualebebis mniSvnelobis gaTvaliswinebiT, 

№92/2012 kanonis Sesabamisad, dasaqmebulebi uflebamosilni arian, 

moiTxovon Tavdapirveli mdgomareobis aRdgena me-18 muxlis Sesabam-

isad, miuxedavad safuZvlebisa da sawarmos moculobisa, diskriminaci-

54 ix. M. Pedrazzoli, 50-e sq.
55 ix. magaliTad, F. Carinci, Ripensando il `nuovo~ art. 18 dello Statuto dei lavoratori, WP 
C.S.D.L.E. `Massimo D’Antona~. IT _ 172/2013, at 26.
56 dasaqmebulTa Sesaxeb kanonis axal me-18 punqtze ix. M.T. Carinci, The Italian Labour 
market Reform under the `Monti~ Government (Law No. 92/2012). Stated Objectives and Real Aims, 
in European Labour Law Journal, (2012), at 305.
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uli gaTavisuflebis SemTxvevaSi, aseve maSin, rodesac gaTavisufleba ba-

Tilad iqna cnobili orsulobis, mSobiarobis an bavSvis movlis wesebis 

darRvevisa da qorwinebasTan dakavSirebuli mizezebis gamo. pirvandeli 

mdgomareobis aRdgena gamoiyeneba aseve maSin, rodesac gaTavisuflebaze 

gadawyvetileba ar gaformda werilobiT. am SemTxvevebSi, me-18 muxlis Se-

sabamisad, sasamarTlo iRebs gadawyvetilebas 30 dRis vadaSi dasaqmebu-

lis imave poziciaze aRdgenis Sesaxeb; es vada aiTvleba damsaqmeblis in-

formirebis momentidan. dasaqmebuli uflebamosilia, moiTxovos sruli 

kompensacia (15 Tvis xelfasamde odenobiT), romelic aiTvleba gaTavi-

suflebis momentidan srul aRdgenamde (Tumca aranakleb 5 Tvis xelfa-

sis odenobisa). da, piriqiT, Tu gaTavisufleba gaxorcielda umizezod an 

subieqturi Tu obieqturi mizeziT, proceduruli darRveviT, damsaqmeb-

els daekisreba zianis anazRaureba xelfasis 6-dan 12-mag odenobamde.

dasaqmebulis qcevasTan dakavSirebuli mizeziT gaTavisuflebis 

SemTxvevaSi (e.w. dasabuTebuli subieqturi da samarTlian safuZvelze 

dayrdnobiT), kanoni №92/2012 iTvaliswinebs samarTlebrivi dacvis or-

mag, gansakuTrebul sistemas. am SemTxvevaSi, Tu gaTavisufleba dausab-

uTebelia, adrindelisagan gansxvavebiT, mosamarTle aRar aris valde-

buli, igi baTilad cnos. man unda gadawyvitos da Seafasos, Tu ratom 

gaTavisufleba dausabuTebeli.57 Tu dadgindeba, rom gaTavisufleba 

aris dausabuTebeli an „dasjadi konservatiuli sanqciiT koleqtiuri 

xelSekrulebebisa da disciplinuri kodeqsebis safuZvelze~, gaTavisu-

fleba miiCneva baTilad da damsaqmebeli valdebulia ganagrZos dasaqme-

bulTan SromiTi urTierToba. aseT SemTxvevaSi, dasaqmebuls SeuZlia 

moiTxovos imave poziciaze aRdgena da kompensaciis miReba (ara umetes 

xelfasis Tormetmagi odenobisa). sxva danarCen SemTxvevebSi, rodesac 

ar arsebobs gaTavisuflebis subieqturi mizezi, mosamarTle SromiT 

xelSekrulebas cnobs Sewyvetilad da am dros aRdgena dacvis saSu-

alebad aRar gamoiyeneba. dasaqmebulni uflebamosilni arian moiTxovon 

sruli kompensacia:

_ imis gaTvaliswinebiT, rom kompensacia moicavs, aseve socialur 

aspeqtebs;

_ romelic meryeobs 12-dan 14 Tvis xelfasis odenobas Soris, bolo 

xelfasisa da sxva kriteriumebis gaTvaliswinebiT.58

Tumca sadavoa, ras niSnavs „usafuZvloba“ da Semdeg mosamarTles 

ramdenad SeuZlia ganacxados, rom Sewyvetilia SromiTi xelSekruleba 

57 F. Carinci, 55-e sq., 38.
58 samsaxuris xangrZlivoba, dasaqmebulTa odenoba, biznesis sidide, mxareTa mier 
dadgenili qceva da pirobebi; ukanaskneli moiTxovs werilobiT formas, sadac moce-

muli iqneba qcevis ganmapirobebeli mizezebi.
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da miiRos sruli kompensaciis gadawyvetileba.

precedentebisa59 da mecnierebis mosazrebebis gaTvaliswinebiT 

2012 wels kanonmdeblis mier gamoyenebuli sityva `faqti~ gulisxmobs 

„xelSekrulebis arsebiT darRvevas“ da ara „mniSvnelovan faqts~, ris ga-

moc mosamarTle moklebulia SesaZleblobas, gamoiyenos sruli kompen-

sacia samarTlebrivi dacvis saSualebad maSin, rodesac qceva ar moicavs 

fsiqologiur elements da ar aris gaazrebuli dasaqmebulis mier60.

msgavsi ormagi sistemaa gaTvaliswinebuli №92/2012 aqtiT, rode-

sac biznes garemoebebze dafuZnebuli gaTavisufleba dausabuTebeli da 

baTilia. imave SemTxveva gvaqvs maSin, rodesac dasaqmebuli fizikurad 

Tu fsiqologiurad uunaroa Seasrulos dakisrebuli samsaxurebrivi 

movaleobebi. mosamarTlem unda Seafasos, ratom aris gaTavisufleba  

dausabuTebeli da gamoiyenos imave dacvis saSualebebi, rac gamoiyeneba 

dasaqmebulis qmedebis gamo xelSekrulebis Sewyvetis dros, rodesac 

samsaxuridan gaTavisufleba usamarTlod miiCneva. im SemTxvevaSi, Tu 

faqti aSkarad usafuZvloa, gaTavisuflebuls SeuZlia, moiTxovos sam-

saxurSi aRdgena da ara umetes 12 Tvis xelfasis gadaxda maSin, rodesac 

sxva SemTxvevebSi (faqti aris usafuZvlo, magram ara calsaxad), samarT-

lebrivi dacvis saSualeba ufro Zlieria (kompensacia xelfasis aranak-

leb 12 da ara umetes 24-magi odenobiT) da mosamarTle acxadebs, rom 

SromiTi xelSekruleba Sewyda. 

montis reformis dros ganxorcielebuli mniSvnelovani novacia 

aris specialuri momrigebeli proceduris danergva, romelic gamoiy-

eneba biznes garemoebebiT ganpirobebuli gaTavisuflebebis dros saSua-

lo da did kompaniebSi. dasaqmebelebi valdebulni arian, werilobiT ac-

nobon erovnuli dasaqmebis departaments (National Employment Department-s 
(DTL)) ganzraxva obieqturi mizeziT xelSekrulebis Sewyvetis Sesaxeb, 

masTan dakavSirebuli safuZvlebi da dasaqmebulis sxva poziciaze ga-

dayvanis SesaZlebloba. Setyobinebis asli unda gaegzavnos dasaqmebuls. 

DTL-s SeuZlia, gamoiZaxos damsaqmebeli da gaTavisuflebuli dasaqme-

buli. es procedura unda dasruldes gamoZaxebidan 20 dReSi, garda im 

SemTxvevisa, rodesac dasaqmebuls ver uxerxdeba mosvla, ra drosac 

SesaZloa, aRniSnuli vada gaizardos kidev 15 dRemde. es procedura 

miznad isaxavs alternatiuli zomebis povnas SromiTi xelSekrulebis 

Sewyvetis Tavidan acilebis mizniT. im SemTxvevaSi, Tu SeTanxmeba ver 

iqna miRweuli, dasaqmebuli gaTavisuflebulad CaiTvleba damsaqmeblis 

Tavdapirveli Setyobinebis momentidan.

59 Trib. Bologna 15.10.2012, in Riv. It. Dir. Lav., 2012, II, p. 1049.
60 ix. aseve L. Zoppoli, Flex/insecurity. La riforma Fornero (l. 28 giugno 2012, n. 92) prima durante 
e dopo, (Naples, 2012), at 137.
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10. daskvna

winamdebare kvleva cxadyofs, rom dRemde saqarTvelos samarTlebrivi 

sistema ver ganviTarda an ver daewia ufro ganviTarebul evropul sis-

temebs, iseTebs, rogoricaa germanuli da italiuri.

erTi ram cxadia, rom 1995 wlis saqarTvelos konstituciiT dadge-

nil Zireul principebsa da fundamentur socialur uflebebs, rogori-

caa gaficvis ufleba (33-e muxli), gaerTianebis ufleba (26-e muxli) da 

Sromis ufleba (30-e muxli), aranairi gavlena ar mouxdeniaT individu-

alur SromiT kanonmdeblobaze. amis gamoa, rom saqarTvelos kanonmde-

blobam gaTavisuflebis sakiTxebze samarTlebrivi dacvis bevrad daba-

li standartebi miiRo, vidre sxva evropulma, ufro sistematizebulma 

da ganviTarebulma saxelmwifoebma. es exeba 2013 wlis reformis Semdgom 

periodsac: qarTvelma kanonmdebelma, am SemTxvevaSi, scada Seecvala 

2006 wlis Sromis kodeqsis liberaluri midgoma da gaeZlierebina gaTa-

visuflebisagan dacvis standartebi, Tumca man mxolod erTi nabiji ga-

dadga am miznisaken. aRsaniSnavia, rom axali Sromis kodeqsis 37-e muxli 

ara mxolod gansazRvravs gaTavisuflebis safuZvlebs, aramed uzrunve-

lyofs, aseve damsaqmeblis Tavisuflebas, gaaTavisuflos dasaqmebuli 

nebismier dros da nebismieri safuZvliT. 

ismis kiTxva, SesaZlebelia Tu ara xelSekrulebis Sewyvetis mareg-

ulirebeli garkveuli normebis gadmotana ucxo qveynebis, magaliTad, 

germanuli da italiuri kanonmdeblobidan qarTulSi.

kan-froindi Tavis kargad cnobil naSromSi „SedarebiTi samarT-

lis saTanado da arasaTanado gamoyeneba“ gafrTxilebas iZleva insti-

tutebisa Tu SromiTi wesebis gadmotanasTan dakavSirebul barierebze. 

am TvalsazrisiT, man calsaxad ganasxvava individualuri da koleqti-

uri Sromis samarTali da ganacxada, rom individualuri kanonmdeblobis 

gadmotana bevrad advilia, vidre koleqtiuris. am TvalsazrisiT, „kole-

qtiur SromiT urTierTobasTan kavSirSi myofi wesebi da institutebi, 

romlebic dakavSirebulia politikuri Zalis organizaciasa da struq-

turasTan, warmatebiT SeiZleba iqnes gadatanili garkveul garemoSi.~61

bolo wlebis ganmavlobaSi samarTalmcodneebs Soris miRweul iqna 

konsensusi imaze, rom SromiTi normebis gadmotana sxva samarTlebriv 

sistemaSi Sromis samarTlis reformis warmatebuli meTodia.62

zogierTi samarTalmcodnis azriT ki, koleqtiuri SromiTi samarT-

61 O. Kahn-Freund, On Uses and Misuses of Comparative Law, Modern Law. Rev. (1974), at 21.
62 ix. magaliTad, B. Hepple and B. Veneziani (eds.), The Transformation of Labour Law in Europe: 
a comparative study of 15 countries 1945-2004, (Oxford, 2009), at 8; R. Blanpain & j. Baker (eds.), 
Comparative Labour Law and Industrial Relations in Industrialized Market Economies, (2007), at 
18-20.
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lis sferoSic SesaZlebelia garkveuli wesebis gadmotana.63

cxadia, rom qarTuli kanonmdeblobisgan ar moveliT mkacri dacvis 

meqanizmebis warmodgenas, miT umetes, rom evropuli kavSiris saxelmwi-

foebi, piriqiT, am meqanizmebs amcireben. 

Tumca es ar niSnavs imas, rom ar unda iqnes SemoRebuli garkveuli 

wesebi, romelic warmatebiT xorcieldeba italiasa da germaniaSi, ro-

goricaa, magaliTad, damsaqmeblis valdebuleba, dasaqmebulTa SerCevis 

dros mxedvelobaSi miiRos socialuri aspeqtebi an wesi, romlis mixed-

viTac samsaxuridan gaTavisufleba gamoyenebul unda iqnes, rogorc ul-
tima ratio da valdebuleba, SesTavazo gonivruli aletrnatiuli samuSao 

dasaqmebuls, romlis poziciac mcirdeba. Cemi azriT, dasaqmebulebis 

monawileoba, xelSekrulebis Sewyvetis dros, aseve kargad imuSavebda 

iseT qveyanaSi, rogoric saqarTveloa im pirobiT, rom es monawileoba 

ar miiRebs germaniis msgavsad dasaqmebulTa sabWoebis mier uflebebis 

gansazRvris saxes. dasaqmebulTa dacvis samarTlebrivi regulaciebis 

warmatebuli transferi damokidebulia geografiul, ekonomikur, so-

cialur da politikur faqtorebze da, Sesabamisad, saerTaSoriso-

samarTlebriv kulturasa da politikur Zalebsa da socialur partnio-

rebs Soris socialur konsensusze. dRemde saqarTveloSi umniSvnelo 

nabijebi gadaidga efeqtiani konstituciuri kulturis Camoyalibebis 

miznisaken.

rafaelo santagata

neapolis meore universitetis

Sromis samarTlis leqtori

63 B. Hepple, (Can Collective Labour Law Transplants work?), in Ind. Law Journ., (1999), 1-22 
gverdebze acxadebs, rom es SesaZlebelia, Tu dakmayofilebulia oTxi piroba. `es 
pirobebia: (1) socialuri konsensusi menejmentsa da samuSao Zalas Soris; (2) organ-

uli kavSiri miRebuli regulaciis formasa da specifikur socialur saWiroebebs 
Soris; (3) internacionalisturi da gonebagaxsnili samarTlebrivi kultura da (4) 
Sromis samarTlis formiT gaumjobesebuli reformis xelSewyoba“.
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Tavi IX1

gaerTianebis Tavisufleba

muxli 401. zogadi debulebani

1. dasaqmebulsa da damsaqmebels ufleba aqvT, winaswari nebarTvis ga-
reSe Seqmnan gaerTianeba an/da gawevrdnen sxva gaerTianebaSi. 

2. damsaqmebelTa gaerTianebas da dasaqmebulTa gaerTianebas ufleba 
aqvT, SeimuSaon sakuTari wesdeba da reglamenti, Seqmnan marTvis organoe-

bi, airCion warmomadgenlebi da warmarTon TavianTi saqmianoba.
3. damsaqmebelTa gaerTianebas da dasaqmebulTa gaerTianebas ufle-

ba aqvT, Seqmnan federaciebi da konfederaciebi da gaerTiandnen maT-

Tan. yovel aseT gaerTianebas, federacias, konfederacias ufleba aqvs, 
SeuerTdes damsaqmebelTa saerTaSoriso gaerTianebas da dasaqmebulTa 
saerTaSoriso gaerTianebas.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

muxli 402. diskriminaciis akrZalva 

1. akrZalulia dasaqmebulis diskriminacia dasaqmebulTa gaerTiane-

baSi misi wevrobis an aseTi gaerTianebis saqmianobaSi monawileobis gamo 
an/da sxva qmedeba, romlis mizania: 

a) dasaqmebulis samuSaoze miReba an misTvis samuSaos SenarCuneba 
dasaqmebulTa gaerTianebaSi gawevrebaze uaris Tqmis an aseTi gaerTiane-

bidan gamosvlis sanacvlod;
b) dasaqmebulTan SromiTi urTierTobis Sewyveta an misi sxvagvarad 

Seviwroeba dasaqmebulTa gaerTianebis wevrobis an aseTi gaerTianebis 
saqmianobaSi monawileobis gamo.

2. samuSao drois ganmavlobaSi dasaqmebulis dasaqmebulTa gaer-

Tianebis saqmianobaSi monawileoba dasaSvebia damsaqmebelTan SeTanxmebiT. 
3. am muxlis pirveli punqtis „b“ qvepunqtiT gaTvaliswinebul Sem-

TxvevaSi an/da am kanonis 37-e muxlis me-3 punqtis „b“ qvepunqtiT gaT-

valiswinebuli safuZvliT Setanil sarCelze mtkicebis tvirTi ekisreba 
damsaqmebels, Tu dasaqmebuli miuTiTebs garemoebebze, romlebic qmnis 
gonivruli varaudis safuZvels, rom damsaqmebeli am muxlis pirveli pun-

qtis „b“ qvepunqtiT an/da am kanonis 37-e  muxlis me-3 punqtis „b“ qvepun-

qtiT gaTvaliswinebuli moTxovnis (moTxovnebis) darRveviT moqmedebda.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)
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muxli 403. damsaqmebelTa da dasaqmebulTa gaerTianebebis 

saqmianobaSi Carevis akrZalva (12.06.2013. N729)

1. dauSvebelia damsaqmebelTa da dasaqmebulTa gaerTianebebis, maTi 
wevrebis an warmomadgenlebis mier erTmaneTis saqmianobaSi nebismieri 
formiT Careva. 

2. am muxlis miznebisTvis gaerTianebis saqmianobaSi Careva gulisxmobs 
nebismier qmedebas, romlis mizania gaerTianebis saqmianobisaTvis finans-

uri an sxva saSualebebiT xelis SeSla masze kontrolis gansaxorciele-

blad.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

1. gaerTianebis Tavisufleba

gaerTianebis Camoyalibebis Tavisufleba, masSi gawevrianeba da profe-

siuli kavSiris Sesabamisi saqmianobis ganxorcieleba demokratiuli samar-

Tlebrivi sistemis erT-erTi fundamenturi sayrdens. saqarTvelos Sromis 
kodeqsis me-40 muxlis 1-li nawili uzrunvelyofs `dasaqmebul(eb)s“ da `dam-

saqmeblebs“ `yovelgvari winaswari nebarTvis gareSe gaerTianebis Seqmnisa 
an/da sxva gaerTianebebSi gawevrianebis TavisuflebiT“.

am muxlis farTo formulireba, imave muxlis me-2 da me-3 nawilebisa da 
kodeqsis 41-e, 42-e da 43-e muxlebSi1 gansazRvrul debulebebTan erTad, 
rogorc Cans, SesabamisobaSia im valdebulebasTan, romelic saqarTvelom 
aiRo  2013 wlis 29 noembris evropul kavSirTan asocirebis xelSekrule-

biT2 im mizniT, rom „xeli Seuwyos samarTalsa da praqtikaSi maT ganxor-

cielebas da maT mTel teritoriaze saerTaSoriso doneze aRiarebuli 
Sromis ZiriTadi standartebis danergvas, rac ganmtkicebulia Sromis 
saerTaSoriso organizaciis ZiriTad konvenciebSi, kerZod,  gaerTianebis 
Tavisuflebisa da  koleqtiuri molaparakebis uflebis efeqtiani aRiare-

biT“.

1 Sromis kodeqsis 41-e, 42-e da 43-e muxlebi gansazRvravs debulebebs da exeba kole-

qtiur xelSekrulebebs, romlebic `dadebulia erT an met damsaqmebelsa, an erT an 
met damsaqmelebelTa gaerTianebasa da erT an  met dasaqmebulTa gaerTianebas So-

ris“, romelTa mizania gansazRvros `Sromis pirobebi“ da aseve moawesrigo `urT-

ierToba damsaqmebelsa da dasaqmebuls Soris“ da „urTierToba erT an met dam-

saqmebelsa an erT an met damsaqmebelTa gaerTianebasa da erT an met dasaqmebulTa 
gaerTianebas Soris“.
2 Sead. Offi cial Journal of the European Union, Law no.261 of  30 August 2014, following the Part-
nership and Cooperation Agreement between the European Communities and their Member States, of 
the one part, and Georgia, of  the other part, Sead. Offi cial Journal, L.205 of  4 August 1999.
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Sesabamis samarTlebriv sistemaSi gaerTianebis Tavisuflebis uzrun-

velmyofi qarTuli da italiuri debulebebis Sedareba xazs usvams, pirvel 
rigSi,  aseTi Tavisuflebis moqmedebis sakiTxs, romelic, saqarTvelos 
Sromis kodeqsis specialuri miznidan gamomdinare, niSnavs `gaerTianebis 
Seqmnis an/da sxva gaerTianebaSi gawevrianebis“  Tavisuflebas sakuTari 
wesdebis SemuSavebis, marTvis organoebis formirebisa da sakuTari saqmi-
anobis warmarTvis (me-40 muxlis 1-li da me-2 nawilebi) meSveobiT.

italiis samarTlis sistemaSi gaerTianebis Tavisuflebis pirveladi 
wyaroa konstituciis 39-e muxlis 1-li punqti, romelic, Tavis mxriv, war-

moadgens arsebiT samarTlebriv princips, romelzec dafuZnebulia ital-

iis mTeli industriuli urTierTobebis sistema.3
konstituciuri debulebis formulirebisa da misi im Sesabamisi Cveu-

lebrivi kanonmdeblobis WrilSi interpretaciis safuZvliT, romlis 
mizanic aris dasaqmebulTa gaerTianebebis dacva, zogierTi [avtori]  
davobs, rom damsaqmebelTa gaerTienebebi gamoricxulia konstituciis 
49-e muxlis 1-li punqtiT uzrunvelyofili dacvidan.

dawyebuli im SeniSvniT, rom muSakebisagan gansxvavebiT, damsaqmeb-

lebs SeuZliaT uSualod uzrunvelyon TavianTi interesebi maTive gaer-

Tianebis intervenciis gareSe4 da imis gaTvaliswinebiT, rom istriulad,  
damsaqmebelTa gaerTianebebi iqmneboda im mizniT, rom winaaRmdegoba 
gaewia muSakTa gaerTianebebisaTvis,5 SenarCunebul iqna is pozicia, rom 
damsaqmebelTa gaerTianebis Tavisufleba ar xvdeba 39-e muxlis 1-li pun-

qtis konstituciuri dacvis sferoSi, miuxedavad imisa, rom igi mowes-

rigebulia konstituciis me-18 da 41-e muxlebSi gaTvaliswinebuli gaer-

Tianebis  da ekonomikuri saqmianobis Tavisuflebis Sesaxeb debulebebiT.6
meore mxriv, im argumentis sasargeblod, romelic mxars uWers azrs, 

3 Sead. zogadad, G. Giugni, Dirittosindacale, (Bari, 2014).
4 Sead. G. Santoro Passarelli, Sulla libertasindacaledell’imrenditore, in Riv. Trim. Dir.Proc. Civ., 
(1978), at 182.
5 Sead. G. Giugni, sub  art. 39, in G. Branca (ed), dellaCostituzione, (1979), at 270 -271.
6 italiis konstituciis me-18 muxli iTvaliswinebs moqalaqis uflebas, „Seqmnas 

gaerTianebebi Tavisuflad da nebarTvis gareSe im miznebisaTvis, romelic ar aris 

akrZaluli sisxlis samarTliT“

akrZalulia saidumlo  gaerTianebebi da gaerTianebebi, romlebic, Tundac ara-

pirdapir, misdevs politikur miznebs im organizaciebis meSveobiT, romelTac 

gaaCniaT samxedro xasiaTi“. konstituciis 41-e muxlis mixedviT,  `kerZo ekonomi-

kuri saqmianoba Tavisufalia. misi ganxorcieleba akrZalulia saerTo interesebis 

winaaRmdeg da iseTi formiT, romelsac SeuZlia daazianos  usafrTxoeba, Tavi-

sufleba da adamianis Rirseba.

kanoni uzrunvelyofs  Sesabamis programebsa da kontrolis meqanizmebs ise, rom 

sajaro da kerZo seqtoris ekonomikuri saqmianoba orientirebuli da koordini-

rebuli iyos socialuri miznebidan gamomdinare“.
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rom damsaqmeblebis gaerTianebac faqtorbivad xvdeba konstituciis 39-e 
muxlis 1-li punqtiT uzrunvelyofili dacvis sferoSi, amtkicebs, rom  
industriuli konfliqtis logikuri mizezi TavisTavad gulisxmobs Ta-

visuflebas, romelic ormxrivad uzrunvelyofilia dapirispirebuli 
socialuri partniorebisaTvis. amis Sedegad, dasaqmebulTa gaerTianebis 
Tavisufleba ver iqneba calmxrivi Tavisufleba, vinaidan, winaaRmedg Sem-
TxvevaSi, igi ver iqneboda namdvili. piriqiT, igi unda gulisxmobdes mow-

inaaRmdege mxaris gardauval da aucilebel Tavisuflebas, rac am gziT, 
uzrunvelyofs mdgradi, orpolusiani sistemis Camoyalibebas.7

samarTlis saerTaSoriso wyaroebi, romelic avsebs  italiis konsti-

tuciis zemoaRniSnul debulebebs8, mxars uWers meore midgomas, ayenebs 
ra  yovlegvari winaswari nebarTvis gareSe damsaqmebelTa gaerTianebis 
Seqmnisa da  arsebul gaerTianebebSi gawevrianebis uflebas dasaqmebulTa 
imave uflebasTan mimarTebiT Tanabar sawyisze.

aseve saqarTvelos Sromis kodeqsis me-10 muxlis 1-li nawiliT aRiare-

bulia,  rogorc aRiniSna, orives _ dasaqmebulebisa da damsaqmebelebis 
gaerTianebis Tavisuflebas, raime saxis gansxvavebis gareSe.

miuxedavad imisa, Tu romeli midgoma iqneba arCeuli, faqtia, rom 
italiis samarTlis sistemaSi mewarmeTa CarTvas 39-e muxlis 1-li punqtis 
konstituciuri dacvis sferoSi, ar mosdevs Sesabamisi Tanasworoba dam-

saqmebelTa da dasaqmebulTa dacvas Soris, 1970 wlis 20 maisis №300 ka-
noniT uzrunvelyofil dafuZnebis uflebasTan dakavSirebT.

dasaqmebulTa Sesaxeb kanoni (The Workers’ Statute) aris profesiuli ka-
vSirebis mxardamWeri kanonmdeblobis gamoxatuleba, romlis mizani kon-

stituciis me-3 muxlis me-2 punqtiT dadgenili arsebiTi Tanasworobis 
principis realizacia. am mizezebis gamo kanoni  uzrunvelyofs SromiTi 
urTierTobebis istoriulad yvelaze sust mxares specialuri dacviT  im 
uflebaTa ganxorcielebasa da TavisuflebebiT sargeblobaSi, romelic 
mocemulia konstituciis 39-e muxlSi: pirvel rigSi, aseTi dacva uzrunve-

lyofilia  II Tavis debulebebiT da kerZod, me-14, me-15, me-16 da me-17 mux-

lebiT (romlebic ganxiluli iqneba qvemoT, zemoaRniSnul samarTlebriv 
wesebTan mimarTebiT) da III TaviT (me-19-dan 27-e muxlis CaTvliT), ro-

melic aRiarebs samuSao adgilze profesiuli kavSiris warmomadgenelTa 
specialur uflebebs da, Tavis mxriv, sakmaod zRudavs damsaqmeblis orga-

7 Sead. G. Pera, Sulla liberta sindacale unilateral, in Scritti di Giuseppe Pera, Vol. 2, (Milan, 2007), 
at 1458.  am sakiTxze, aseve ix. L. Mengoni, Ancora sullaliberta sindacale degli imprenditori, Mass. 
Giur. Lav. (1980), at 146 ff, da M. Persiani, Dirito del lavoro e autorita dal punto di vista giuridico, 
Arg. Dir. Lav., (2000), at 15 ff.
8 In primis Sso-is №87 (17 ivnisi, 1948)  da №98  (ivnisi, 1949) konvenciebi, romlebic 
italiis mier ratificirebulia da gadmotanilia 1958 wlis 23 martis №367 kanoniT, 
Gazetta Uffi ciale of 22 April 1958, n. 367.
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nizaciul da mmarTvelobiT uflebamosilebebs.
am suliskveTebiT kanonis me-14 muxli („dafuZnebisa da profesiuli 

kavSiris saqmianobis ufleba“) aniWebs yvela `dasaqmebuls“ gaerTianebis 
Seqmnis, masSi gawevrianebisa da samuSao adgilze profesiuli kavSiris 
saqmianobis ganxorcielebis uflebas.

kidev erTi SeniSvna momdinareobs ganxilvadi debulebisa da konsti-

tuciis 39-e muxlis 1-li punqtis Sedarebidan, terminebis `gaerTianeba“ 
da `profesiuli kavSiris“ organizaciis gansxavavebuli mniSvnelobasTan 
dakavSirebiT, romelic, Sesabamisad, gamoyenebulia kanonsa da konstitu-

ciaSi.
saqarTvelos Sromis kodeqsis me-401 muxli aniWebs damsaqmeblebsa da 

dasaqmebulebs Tavisuflebas, Seqmnan `gaerTianebebi“ an/da gawevriandnen 

`sxva gaerTianebebSi“ (1-li nawili); aseTi `gaerTianebebs“ SeuZliaT, gaw-
eron sakuTari regulaciebi, Camoayalibon sakuTari mmarTvelobis orga-

noebi, airCion TavianTi  warmomadgenlebi da warmarTon sakuTari saqmi-
anoba (me-2 nawili), damatebiT, maT SeuZliaT, gaerTiandnen federaciebsa 
da konfederaciebSi (me-3 nawili).

aRniSnulis sawinaaRmdegod, gaerTianebis Tavisufleba, romelic  
italiis konstituciis 39-e muxliT miniWebulia `profesiul kavSiris“  
organizaciebisaTvis, am gziT, aRiarebs asociaciebis garda sxva orga-

nizaciuli formebis konstituciur dacvasac9.
termini `gaerTianeba“, romelic gamoyenebulia gansaxilvel debule-

baSi, rogorc Cans, prima facie gamoricxavs regulirebis sferodan  profe-

siuli kavSirebis im organizaciul formebs, romlebic ar aris gaerTiane-

ba (asociacia). Tumca, SesaZloa, gonivrulad vidavoT sawinaaRmdegozec: 
aseTi termini iqnes farTod gagebuli, rogorc termini `organizaciis“ 
sinonimi da, Sesabamisad, moicvas dasaqmebulTa da damsaqmebelTa nebis-
mieri koalicia, miuxedavad imisa, rom igi SesaZloa ar iyos gaerTianeba 
(asociacia) strictu sensu.

aseTi farTo interpretacia sasargeblod metyvelebs, pirvel rigSi, 
me-401 muxlis konstruqcia `saerTaSoriso doneze aRiarebuli ZiriTadi 
SromiTi standartebis“ WrilSi, romelzec miTiTebulia zemoaRniSnul 

9 rogoric aris, magaliTad, e.w. Commissioni Interne, saxeldobr, profesiuli kavSiris 
warmomadgenlobis saTaveSi myofi organoebi  (romlebic, Tavdapirvelad, Camoyali-

bda 1943 wlis Accordo Interconfederale-s (interkonfederaciuli SeTanxmebis) meSveo-

biT da ganaxlebul iqna 1966 wlis 18 aprilis SeTanxmebiT, magram, romelic gaqra 
70-ianebSi,  1970 wlis №300 kanonis, e.w. ZalaSi Sesvlis Semdgom), romlebic arCeul 
iqnen sawarmos dasaqmebulTa mier da romlebic, Sesabamisad, ar arian asociaciebi 
(italiaSi profesiuli kavSirebis organizaciuli struqturis istoriuli rekon-

truqciis Sesaxeb, ix. sxvaTa Soris M. Ricci, La struttura organizzativa del movimento sinda-
cale, (Milan, 1986)).
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2013 wlis 29 noembris asocirebis xelSekrulebaSi. ufro metic,  me-401 mux-

lis me-2 nawilSi gawerilia zustad imave debuleba, romelic nebas rTavs 
damsaqmeblebisa da dasaqmebulebis gaerTianebebs, miiRon sakuTari wes-
deba da regulaciebi, Camoayalibon `mmarTvelobis organoebi“, airCion 
sakuTari warmomadgenlebi da warmarTon saqmianoba, rogorc Cans, imave 
farTo interpretaciis sasargeblod.

miuxedavad imisa, rom kanonis me-14 muxli aniWebs muSakebs uflebas Se-
qmnan gaerTianebebi, gawevriandnen maTSi da  ganaxorcielon profesiuli 
kavSiris saqmianoba samuSao adgilze, SenarCunebulia azri, rom aRniSnu-

li debulebis moqmedebis sfero SesaZloa gafarTovdes, ise rom moicvas, 
aseve nebismieri organo, maT Soris spontanurad Seqmnili organoebi, rom-

lebic ar arian asociaciebi da warmarTaven profesiuli kavSiris saqmi-
anobas.10

konstituciis 39-e muxlis 1-li punqtiT gawerili dafuZnebis ufleba-

sa da konstituciis me-18 muxlSi gawerili gaerTianebis Tavisulad Seqm-
nis uflebas Soris arsebuli damokidebulebis Sesaxeb italiis samarTlis 
sistemaSi arsebuli farTo debatebis detaluri kvleva11 cdeba mocemuli 
muxlis sferos. Tumca, warmodgenili kvlevis miznidan saWiroa ganvm-
artoT: italiis konstituciis me-18 da 39-e muxlebSi ori gansxvavebuli 
terminis gamoyenebis mizani iyo sakonstitucio kanonmdeblis mier,  da-

fuZnebis Tavisuflebis miniWebasTan erTad,  mis mier  gaerTianebis winas-
war gansazRvruli  modelis, rogorc konstituciuri dacvis erTaderTi 
obieqtis  gamoyenebis moTxovnis gziT,  SezRudvebis dawesebis prevencia. 
Sedegad,  italiis samarTlis sistemis mixedviT, ukanono iqneba iseTi de-

bulebebi, romlebic awesebs iseT organizaciul-samarTlebriv models, 
romelsac unda Seesabamebodes profesiuli kavSiris saqmianoba, vinaidan 
es iqneba konstituciis 39-e muxlis darRveva.12

Tu me-401 muxlis 1-li nawili gulisxmobs e.w. dafuZnebis individu-

alur uflebas13,  romelic, faqtobrivad, gagebulia rogorc calkeuli 

10 Sead. G. Ghezzi, G.F. Mancini, L. Montuschi, U. Romagnoli, Statuto dei diritti dei lavaratori, in 
A. Scialoja & G. Branca, Commentario del codicecivile, (1972), at 201; M.P. Monaco, Art. 14, in M. 
Grandi, G. Pera, Commentari obreve alle leggi sul lavoro, R. De Luca Tamajo & O. Mazzotta (eds), 
(2013), at 761, aseve [iqve] wyaroTa citirebuli farTo speqtri; M. Grandi, Art. 14, in U. 
Prosperetti (ed.), Commentario allo Statuto dei Lavoratoriu, at 391.
11 am sakiTxTan dakavSirebiT ix. F. Carinci. R. De Luca Tamajo, P. Tosi, T. Treu, Diritto del lavoro, 
Diritto sindacale, Vol. 1, (Milan, 2013), da miTiTebebi aRniSnul  sakiTxze 111-e  gverdze.
12 Sead. G. Pera, Liber tasindacale (dir. vig.), Enciclopedia del diritto, vol. XXIV, (1974), at 513, 
aseve, S. Ciucciovino, Art. 39, Cost., in M. Grandi, G. Pera, Commentario breve alle legi sul lavoro, 
me-10 sq., 71.
13 garda amisa, samarTlis saerTaSorso wyaroebi ganmartavs gaerTianebis Tavisu-

flebas, rogorc individualur uflebas:  adamianis uflebaTa da ZiriTad Tavisu-

flebaTa dacvis evropuli konvenciis me-11 muxlis mixedviT, „yvelas aqvs ufleba 
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individis ufleba, Seqmnas gaerTianeba da gawevriandes masSi, me-2 da me-3 
nawilebi awesrigebs aseT TavisuflebasTan dakavSirebuli uflebis kole-

qtiurad ganxorcielebis SesaZleblobas.
rogorc zemoT iqna aRniSnuli, me-401 muxlis me-2 nawili gansazRvravs 

dasaqmebulebisa da damsaqmebelebis gaerTianebebis  uflebas, rom Tavi-

suflad airCion sakuTari wesdeba, mmarTvelobis organoebi, gansazRvron 
saqmianobis momwesrigebeli regulaciebi; maSin, rodesac, me-3 nawili ani-
Webs  am gaerTianebebs uflebas, gawevriandnen kompleqsur organizacieb-

Si (federaciebsa da konfederaciebSi) erovnul da saerTaSoriso doneze.
italiaSi, iseve rogorc umetes evropul qveyanaSi, profesiuli kav-

Sirebis tradiciuli organizaciuli modelebi dafuZnebulia ormxriv 
organizaciul nimuSze: e.w. vertikalur (an industriul) da e.w. horizon-

talur (an teritoriul) organizaciebze.14
kerZod, profesiuli kavSiris vertikaluri modeli Sedgeba muSakebisa 

da im  sawarmosagan, romelSic isini arian dasaqmebulebi da miekuTvnebian 
erTsa da imave warmoebis kategorias (an mrewvelobas) maSin rodesac,  hor-

izontaluri organizacia warmoadgens yvela muSaks, romelic konkretul 
geografiul arealSi moRvaweobs, miuxedavad imisa, mrewvelobis romel 
kategorias ganekuTvnebian an romeli specialuri kvalifikacia gaaCniaT 
maT.

istoriulad, italiaSi upiratesobiT sargeblobda mrewvelobaze da-

fuZnebuli organizaciuli modeli, miuxedavad imisa, rom arsebobs aseve 
profesiuli kavSiris sxva organizaciuli formebi, romlebic dafuZnebu-

lia muSakTa mier Sesasrulebeli samuSaos mixedviT.
gaerTianebis Tavisuflebis meSveobiT, `mrewvelobis“ identifikacia 

xorcieldeba muSakTa mier maSin, rodesac isini gadawyveten gaerTianebas. 
maSasadame, „warmoebis kategoria“ ar arsebobs profsiul kavSiramde, ar-

amed, piriqiT, es ukanaskneli win uswrebs da ayalibebs mas.
aseT arguments, rogorc Cans, mxars uWers italiis sakonstitucio 

sasamarTlos precedentuli samarTali, romlis mixedviT, 1959 wlis 14 

mSvidobiani Sekrebis Tavisuflebisa, agreTve, sxvebTan gaerTianebisa, maT Soris, 

ufleba profesiuli kavSirebis Seqmnisa da masSi gaerTianebisa sakuTari intere-

sebis dasacavad“. ZiriTadi uflebebis qartiis me-12 muxlis 1-li punqti aniWebs 

„yvelas“  „Tavisuflebas mSvidobian  Sekrebaze da gaerTianebis Tavisuflebas 

yvela doneze, gansakuTrebiT, politikuri, profesiuli kavSirisa da samoqalaqo 

sakiTxebSi, romelic gulisxmobs yvelas uflebas Seqmnas da gaerTiandes profe-

siul kavSirebSi Tavisi interesebis dasacavad“.
14 profesiuli kavSirebis organizaciuli modelebis detaluri rekonstruqciisaT-

vis ix. VV. AA. Organizzazione sindacale e contrattazione collettiva, (G. Proia ed.), (Padua, 2013); 
G. P. Cella, T. Treu, Movimenti sindacali nazionali, in M. Biagi & R.Blapain (eds), Diritto del lavoro 
e relazioni industriali nei Paesi industrializzati ad economia di mercato. Profi licomparati, Vol. II, (Ri-
mini, 1991), at 79 ff.
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ivlisis №741 kanonma (aRmWurveli kanoni mTavrobis organoebisaTvis, 
romelic iTxovs wesebis savaldebulo iuridiuli Zalis mqoned aRiare-

bas yvela muSakisaTvis, romelic miekuTvneba erTsa da imave warmoebis 
sferos15) mianiWa samarTlebrivi mniSvneloba im kategoriebs, romlebic 
ar arian identificirebulni warmoebasa da profesiul saqmianobasaTan 
dakavSirebul  abstraqtul klasifikatorul koncefciebze dayrdnobiT, 
aramed warmoiqmnen spontanurad, profesiuli kavSirebis organizaciebi-

dan da koleqtiuri molaparakebidan.16
aRniSnulis sawinaaRmdegod, samarTlis sxva mecnierebi amtkiceben 

samrewvelo kategoriis upiratesobas Tavad profesiuli kavSiris mier 
ganxorcielebul indetifikaciasTan mimarTebiT.17

me-401 muxlSi gawerili zogadi xasiaTis debulebebi saSualebas aZlevs 
damsaqmeblebsa da dasaqmebulebs, Tavisuflad airCion organizaciis mod-

eli TavianTi dawesebulebisaTvis, garda amisa, arc me-401 muxlSi da arc 
kodeqsSi arsebuli sxva debulebebi ar gansazRvravs konkretuli kate-

goriis individebisaTvis gaerTianebis Tavisuflebis SezRudvebs18.

15 №742/1959 kanoniT mTavrobas mieniWa uflebamosileba, daedgina mboWavi samarT-

lebrivi wesebi, raTa uzrunveleyo ekonomikuri mopyrobis minimaluri standartebi 
yvela individisaTvis, romelic ganekuTvneba erTsa da imave samrewvelo kategorias. 
konstituciis 39-e muxlis me-4 punqtis saimplementacio debulebis amoqmedebamde, 
italiis mTavrobam  isurva individTa koleqtiuri xelSekrulebebis efeqtianobis 
gazrda sakanonmdeblo meTodis gamoyenebiT, seqtoruli koleqtiuri xelSekrule-

bebisa da e.w. contratti integraviti provinciali-is (anu italiuri provinciebis mier gace-

muli damatebiTi SeTanxmebebis _ daido 1959 wlis N741 kanonis ZalaSi Sesvlamde) 
dekretul samarTalSi inkoporaciis gziT.
16 Sead. Italy’s  Constitutional Court n. 70/1963 in Foro It. (1963), I, c. 1103.  sasamarTlom daad-

gina, rom kanonmdebelsac ki ar SeeZlo, moqceuliyo gansxvavebulad konstituciis 
39-e muxliT gansazRvruli reJimis farglebSi, romelic profesiul kavSirebs Tavi-

suflebasa da avtonomias aniWebda.
17 Sead. S. Ciucciovino, me-12 sq., 74 da miTiTeba samarTlebriv Teoriaze, amasTan da-

kavSirebiT. egreT wodebuli nozione ontological di categoria-is (samrewvelo kategoriis 
ontologiuri mniSvnelobis) zogadi mimoxilva, ix. A. Di Marcantonio, Sindacati e certezza 
del diritto, (Milan, 1970), at 77.
18 italiuri samarTlis sistemaSi, #66/100 dekretis debulebebis mixedviT, gaer-

Tianebebisa da klubebis dafuZneba samxedro personalis mier eqvemdebareba Tav-

dacvis saministros winaswar Tanxmobas. samxedro personals ar SeuZlia Camoa-

yalibos profesiuli kavSiris organizaciebi an gawevriandes sxva gaerTianebebSi. 

samxedro personals ar aqvs ufleba gawevriandes iseT gaerTianebebSi, romelic 

kanonis mixedviT saidumloa, arc im organizaciebSi gawevianeba SeuZlia, romlebic 

SeuTavsebelia maT mier dadebuli ficidan gamomdinare movaleobebTan. samxedro 

personali ver ganaxorcielebs gaficvis uflebas (es SezRudvebi da akrZalvebi 

ukve gawerili iyo 1978 wlis 11 ivlisis #382 kanonis 8.1. muxliT). msgavs am-

krZalav debulebas Seicavs aseve saqarTvelos Sromis kodeqsis 49-e muxlis 1-li 

punqti, iTvaliswinebs ra, rom konkretuli kategoriis, `saqarTvelos kanonmde-

blobiT gansazRvrul pirebs“ ar aqvT gaficvaSi monawileobis ufleba. imis gaT-
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2. diskriminaciis akrZalva da mtkicebis tvirTi

gaerTianebis Tavisufleba, romelic sajaro xelisuflebis mier ganxor-

cielebuli Carevisa da kontrolis winaaRmdeg uzrunvelyofilia 401-e 
muxliT (ZiriTadi debulebebi), aseve daculia kerZo individebs Soris ar-

sebul urTierTobebSi 402-e muxlSi gaTvaliswinebuli debulebebiT.
kerZod, muxli 402-e muxlis 1-li nawilis mixedviT, akrZalulia muSakis 

winaaRmdeg ganxorcielebuli diskriminacia „dasaqmebulTa gaerTianebaSi 
misi wevrobis an aseTi gaerTianebis saqmianobaSi monawileobis gamo“ iseve, 
rogorc `sxva qmedeba, romlis mizania dasaqmebulis samuSaoze miReba an 
misTvis samuSaos SenarCuneba dasaqmebulTa gaerTianebaSi gawevrianebaze 
uaris Tqmis an aseTi gaerTianebidan gamosvlis sanacvlod“ an „dasaqme-

bulTan SromiTi urTierTobis Sewyveta an misi sxvagvarad Seviwroveba 
dasaqmebulTa gaerTianebis wevrobis an aseTi gaerTianebis saqmianobaSi 
monawileobis gamo“.

402-e muxli aris specialuri wesi, romelic adgens detalur deb-

ulebebs saqarTvelos Sromis kodeqsis me-2 muxlis me-3 nawiliT gaTval-

iswinebuli im zogadi principebisagan gansxvavebiT, romelic krZalavs 
nebismieri saxis diskriminacias „SromiT da winasaxelSekrulebo urTier-

TobebSi“, maT Soris, „sazogadoebrivi, politikuri an sxva gaerTianebi-

sadmi“ an „profesiuli kavSirisadmi kuTvnilebis“ gamo.
maSasadame, akrZalva moicavs orives _ rogorc SromiTi urTierTo-

bebis „genetikur“ fazas (aseve winasaxelSekrulebo fazas, saxeldobr, 
potenciuri dasaqmebulis SerCevis stadias), ise am urTierTobis ganxor-

cielebas.
diskriminaciis akrZalvis principis Semdgomi Sedegi aris Sromis 

kodeqsis 37-e muxlis me-3 nawilis b) qvepunqti (romelzec keTdeba aSkara 
miTiTeba 402-e muxlis me-3 nawilSi, rac ganmartebuli iqneba qvemoT), ro-

melic krZalavs SromiTi urTierTobebis Sewyvetas kodeqsSi gansazRvru-

li  „diskriminaciis safuZvliT“.
am debulebis farTo formulireba _ romelic arc ganmartavs da 

arc akonkretebs akrZaluli diskriminaciuli qcevis saxeobas _ SesaZle-

blobas gvaZlevs davaskvnaT, rom igi moiazrebs nebismier qcevas, romlis 

valiswinebiT, rom italiis policiis personals ufleba gaaCnia gawevriandes pro-

fesiul kavSirSi (2013 wlis 31 agvistos #101 dekretiT Secvlili, gardaqmnili 

2013 wlis 30 oqtombis #125 kanonis mier gardaqmnili,1981 wlis 1-li aprilis 

#121 kanonis 82-e muxli), isini eqvemdebarebian ramdenime SezRudvas: policiis 

personals SeuZlia gaerTiandes mxolod sakuTari `mrewvelobis“ profesiul ka-

vSirSi da aseT profesiul kavSirebs ar SeuZliaT gawevriandnen, gaerTiandnen 

sxva profesiul kavSirebSi an Camoayalibon organizaciuli urTierTobebi maTTan 

(muxli 83).
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mizanic aris an, romelic praqtikulad gulisxmobs individis diskrimina-

cias misi profesiuli kavSiris wevrobidan gamomdinare, an am ukanasknelis 
saqmianobaSi monawileobis gamo.

italiis samarTlis sistemaSi diskriminaciasTan dakavSirebuli kanon-

mdebloba ganviTarda TandaTan 60-iani wlebidan19 moyolebuli, kerZod, 
evropuli kavSiris debulebebis gadmotanis Semdgom.

profesiuli kavSiris wevrobidan gamomdinare diskriminaciis cne-

baSi mniSvnelovani wvlili Seitana ukanaskneli periodis precedentulma 
samarTalma,  Camoyalibebulma im sasamarTlo gadawyvetilebis Semdeg, ro-

melic warmoebda, erTi mxriv, profesiuli kavSiris, FIOM CGIL-is (metal-

urgiis sferoSi profkavSirebis federaciasa) da, meore mxriv, italiuri 
kompania, Fabbrica Italia Pomigliano s.p.a-s Soris.20

profesiuli kavSiris wevrobidan gamomdinare diskriminaciis mTa-

vari miTiTebiTi standarti warmodgenilia dasaqmebulTa Sesaxeb kanonis 
me-15 muxlSi, romlis mixedviTac, miiCneva baTilad nebismieri qmedeba an 
SeTanxmeba, romelic uqvemdebarebs muSakis samsaxurSi ayvanas profe-

siul kavSirTan asocirebis an kavSiris ararsebobis an masze uaris Tqmis 
moTxovnas, an profesiuli kavSiris wevrobidan, an mis saqmianobaSi, an 
gaficvaSi monawileobis gamo, miznad isaxavs muSakis ganTavisuflebas, mis 
diskriminacias dadgenil davalebebTan da uflebamosilebebTan mimarTe-

biT, misi monawileobiT mimdinare disciplinuri procesis mimarT an nebi-
smieri formiT mis devnas. 

kanonis me-15 muxlis Sedareba xazs usvams, pirvel rigSi, im faqts, rom 
gansaxilveli qarTuli debuleba ar akeTebs mimarTebas inividis ufleba-

ze, arCios _ ar gawevriandes profesiul kavSirSi (e.w. liberta sindacale nega-
tive, gaerTianebis negatiuri ufleba). faqtorbivad, akrZalva moiazrebs 
mxolod im qmedebebs, romlis mizania dasaqmebulis diskirminacia misi 
„dasaqmebulTa gaerTianebis wevrobidan gamomdinare“, an, rac uqvemde-

barebs mis samsaxurSi ayvanas dasaqmebulis mier profesiuli kavSiris wev-
robaze uaris Tqmis pirobas an damatebiT, dasaqmebulis ganTavisuflebas 
an Seviwroebas misi profesiuli kavSiris wevrobis gamo.

garda amisa, me-15 muxli garkveviT awesebs samoqalaqo pasuxismge-

blobasa da moqmedebis baTilobas diskriminaciuli qmedebebisa da SeTanx-

19 1966 wlis 15 ivlisis №604 kanonis me-4 muxli adgenda politikuri Tu religiuri 
mrwamsis, profesiuli kavSiris wevrobis an profesiuli kavSiris saqmianobaSi monaw-

ileobis safuZvliT ganTavisuflebis baTilobas. analogiurad, saqarTvelos Sro-

mis kodeqsis 37-e muxlis me-3 nawilis b) qvepunqti krZalavs SromiTi urTierTobebis 
Sewyvetas diskriminaciuli safuZlebiT.
20 Sead. kerZod, gadawyvetilebebs: Tribunale di Roma 21.6.2012. N76477; Corte App. Roma 
19.12.2012 in RIDL 2013, II, at 180 ff., aseve, sasamarTlo brZanebebi, miTiTebebuli 34-e 
da 35-e SeniSvnebSi.
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mebebis SemTxvevaSi, maSin, rodesac qarTuli debulebebi gansazRvravs 
akrZalvas, magram ar akonkretebs akrZalvis darRvevis SemTxvevaSi san-
qcirebad Sedegebs [konkretdeba samoqalaqo kodeqsis meSveobiT _ 54-e 
muxli].

gansaxilveli 402-e muxlisa da dasaqmebulTa Sesaxeb kanonis me-15 mux-

lebs Soris arsebuli Semdgomi gansxvaveba aris is, rom pirveli krZalavs 

„nebismier qmedebas“ maSin, rodesac ukanaskneli miuTiTebs kavSirze nebi-
smier qmedebasa da SeTanxmebasTan.

kanonis me-15 muxlis formulirebam warmoSva eWvebi im SesaZleblobas-

Tan dakavSirebiT, rom am debulebis gamoyeneba SesaZlebelia damsaqmeblis 

„ubralo“ praqtikuli qcevis mimarT, romelic SesaZloa, ar iyos strictu 
sensu saxelSekrulebo SeTanxmebis Semadgeneli nawili, im faqtis gaTval-

iswinebiT, rom baTilobis sanqcia, faqtobrivad,  aSkarad moiazrebs  mx-
olod saxelSekrulebo SeTanxmebebs.21

msgavsma eWvebma iCina Tavi damsaqmeblis mier diskriminaciuli midgo-

mis ganxorcielebis potenciuri warumateblobis sakiTxTan dakavSirebiT.
Tumca, aseTi kiTxvebi ar warmoiqmneba 402-e muxlTan dakavSirebiT, vi-

naidan qarTveli kanonmdeblis mier gamoyenebuli farTo formulirebiT, 
am debulebas SeuZlia, moicvas nebismieri SeTanxmeba da qmedeba _ praqti-

kuli qmedebisa da aseTi qmedebisagan Tavis Sekavebis CaTvliT _ romelic 
muSakis winaaRmdegaa mimarTuli (rogorc pirdapiri, ise arapirdapiri) 
diskriminaciis Semadgenel nawilad.

aRniSnulis gaTvaliswinebiT, SegviZlia vamtkicoT, rom 402-e muxlis 
1-li nawilis 1-l winadadebaSi gaTvaliswinebuli zogadi xasiaTis akrZal-

va moicavs ara mxolod damsaqmeblis saqciels, romelic mimarTulia erTi 
an meti muSakis sazianod maT mier profesiuli kavSiris saqmianobaSi monaw-

ileobidan gamomdinare, aramed, aseve im qmedebebsa da saqciels, romelic 
xorcieldeba damsaqmeblis mier im muSakebis sasargeblod, romelTac igi 
upiratesobas aniWebs zustad im mizeziT,  rom isini ar gawevianebulan 
profesiul kavSirSi an, yovel SemTxvevaSi, ar monawileoben profesiuli 
kavSirebis xelSemwyob saqmianobaSi.

 amgvarad,  saqarTvelos kanonmdeblobis es debuleba gamoyenebuli 
iqneba rogorc diskriminaciis yvela tipur SemTxvevebTan (rogoric aris 
bonusuri anazRaurebis argadaxda, an kvalifikaciisa da davalebebis 
micema, disciplinuri uflebamosilebis arasaTanado da instrumentuli 
gamoyeneba da a.S.) mimarTebiT, ise damsaqmeblis  im koncesiebisa da eko-

21 aRniSnulTan dakavSrebiT, ix. L, Montuschi in G. Ghezzi, G. F. Mancini, L. Montuschi, U. 
Romagnoli, Statuto dei diritti dei lavoratori,  me-10 sq., 42; aseve, M. Mariani, Art.15, in M. Grandi, 
G. Pera, Commentario breve alle leggi sul lavoro, me-10 sq., 761 da masSi  miTiTebebuli  aRniS-

vnebi. Sead. Cass. 20.3.1980 n. 2054 in Foro It. (1980), I, 1, at 2508.
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nokimuri mopyrobis, SeRavaTebisa da sargeblis mimarT, romelsac adgili 
eqneba profesiuli kavSiris arawevri dasaqmebulTa sasargeblod, Tuki 
maTTvis upiratesobis miniWeba xorcieldeba profesiul kavSirSi gaer-

Tianebuli muSakebisaTvis zianis miyenebis mizniT.22
garda amisa, italiuri samarTlis sistemaSi diskriminaciis zogadi 

cneba droTa ganmavlobaSi gafarTovda evropuli debulebebis saimple-

mentacio sakanonmdeblo saSualebebis Sedegad. aRniSnulTan dakavSire-

biT, unda mivuTiToT kanonmdeblobis Semdeg nawilebze: 2006 wlis 11 apri-

lis №198 sakanonmdeblo gankarguleba23 (e.w.  Codice delle pari opportunitá tra 
nomo e donna, kodeqsi mamakacTa da qalTa Soris Tanabari SesaZleblobebis 
Sesaxeb), 1998 wlis 25 ivlisis №286 sakanonmdeblo gankarguleba24 (Testo 
Unico delle disposizioni concernernenti la disciplina dell’immigrazione  e norme aula 
condizione dello straniero, ucxoelTa statusisa da migraciis maregulire-

beli debulebebis konsolidirebuli teqsti), 2003 wlis 9 ivlisis №215 
sakanonmdeblo gankarguleba25 (romelic axorcielebs, rasisa da eTni-

kuri kuTvnilebis miuxedavad, pirTa Tanaswori mopyrobis Sesaxeb 2000/43/
EC direqtivis implementacias), 2003 wlis 9 ivlisis №216 sakanonmde-

blo gankarguleba26 (romelic axorcielebs dasaqmebasa da sacxovrebel 
adgilTan dakavSirebiT Tanaswori mopyrobis Sesaxeb  2000/78/EC direq-

22 aseT saqciels gmobs italiis samarTlis sistema dasaqmebulTa Sesaxeb kanonis me-16 
muxlis (koleqtiuri diskriminaciuli ekonomikuri mopyroba) meSveobiT, romelic, 
faqtobrivad, krZalavs ufro sasurvel ekonomikur mopyrobas, romelic, kanonis me-
15 muxlis mixedviT, diskriminaciuli  xasiaTisaa. italiuri precedentuli samarT-

lis mier gamokvleuli aseTi saqcielis yvelaze gavrcelebuli magaliTebi exeba im 
muSakebisaTvis samsaxurSi gamocxadebis gamo bonusuri anazRaurebis (e.w. premi anti-
sciopero, anu antigaficvis bonusis) miniWebas, romlebic ar iRebdnen gaficvaSi monaw-

ileobas (aRniSnulTan dakavSirebiT, ix. Trib. Milano 10.07.2000, in D & L., Riv. Crit. Dir. 
Lav., (2000), 928), an,  yovel SemTxvevaSi, iseT ekonomikur mopyrobas, romelic mimar-

Tulia profesiuli kavSiris saqmianobaSi monawileobis gadaTqmevinebisaken (Cass. 
1.2.1988 n.868 in Riv. giur. law., (1988), II, 354). aRniSnulaTan dakavSirebiT ix. aseve Cass. 
11.3.2005  n. 5343 (in Dir. relaz.ind., (2005), 773 da Giust. civ. Mass. (2005), 3), sadac ganmtkice-

bulia, rom damsaqmeblis mxridan dasaqmebulTa didi nawilisaTvis im anazRaurebis 
moculobis calmxrivad  gazrda, romlic SeiZleba, STanTqmul iqnes koleqtiuri 
molaparakebebis Sedegad mosalodnel xelfasis matebaSi, ar ganixileba profe-

siuli kavSiris winaaRmdeg mimarTul  qmedebad per se, im pirobis gaTvaliswinebiT, 
rom ar warmoCindeba diskriminaciuli mizani im muSakebis arCevanTan dakavSirebiT, 
romlebic unda iyvnen uzrunvelyofili ekonomikuri sargebliT, vinaidan monawile 
muSakTa didi raodenoba da STanTqmis meqanizmi ar awesebs SezRudvebs profesiuli 
kavSiris im rolTan dakavSirebiT, romelic mas SeuZlia iTamaSos  xelfasis minim-
alur odenobasTan dakavSirebul molaparakeebebTan mimarTebiT.
23 Gazzetta Uffi ciale (G.U.) 2006, 31 May, №125.
24 G.U. 1998, 18 August, №191.
25 G.U. 2003, 12 August, №186.
26 G.U. 2003, 13 August, №187.
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tivis implementacias), 2010 wlis 25 ianvris №5 sakanonmdeblo gankar-

guleba27 (romelic axorcielebs dasaqmebasa da sacxovrebel adgilTan 
dakavSirebiT mamakacisa da qalis Tanaswori SesaZleblobebisa da Tanas-

wori mopyrobis Sesaxeb 2006/54/EC direqtivis implementacias da rac cv-

lis №198/2006  sakanonmdeblo gankargulebas)28.
rogorc zemoT aRiniSna, ukanasknel periodSi ganviTarebulma movle-

nebma, romelic exeboda erT-erT yvelaze mniSvnelovan profesiul kavSirs 
italiaSi _ FIOM CGIL.-s, wamoswia debatebi muSakTa profesiuli kavSiris 
wevrobidan gamomdinare diskriminaciisa da zemoaRniSnuli debulebebiT 
SemoTavazebuli damcavi zomebis Sesaxeb.

SeuZlebelia yvela im kompleqsuri sakiTxis ganxilva, romelic da-

kavSirebulia zemoaRniSnul movlenebTan da, romlebzec imsjeles it-

alielma mosamarTleebma sasamarTlo procesis ganmavlobaSi29, vinaidan 
aseTi kvleva cdeba mocemuli muxlis sferos. amitom, mocemuli sakiTxisa 
da Temis farglebis Sesabamisad, analizSi yuradRebas gavamaxvilebT im 
aspeqtebze, romlebic mWidrodaa dakavSirebuli diskriminaciis cneba-

sa da mtkicebis im wesebTan, romelic exeba italiis samarTlis sistemis 
mixedviT akrZalul qmedebas da rogorc Cans,  gansakuTrebiT gamosadegia 
402-e muxlis me-3 nawiliT gaTvaliswinebuli debulebebis Sesaswavlad.

amis gaTvaliswinebiT, italiis sasamarTloebs mouwiaT, mieRoT 
gadawyvetileba damsaqmeblis  profesiuli kavSiris winaaRmdeg mimarTul 
da diskriminaciuli xasiaTis saqcielTan dakavSirebiT or sxvadasxva 
saqmeSi: pirveli saqme exeboda FIOM CGIL-is mier FIAT-is jgufis wevr kom-

paniebisaTvis profesiuli kavSiris warmomadgenlobis Camoyalibebis im 
uflebaze uaris Tqmas, romelic gaTvaliswinebulia dasaqmebulTa Sesaxeb 
kanonis me-19 muxliT,30 maSin, rodesac meore saqme exeboda im muSakebisaT-

27 G.U. 5 February, №29.
28 1949 wlis Sromis saerTaSoriso organizaciis №87konvenciis 1-li muxli aniWebs 
muSakebs „adekvaturi dacvis saSualebas im qmedebebis winaaRmdeg, romelic dakav-

Sirebulia dasaqmebis sferoSi profesiuli kavSiris winaaRmdeg mimarTul saqmiano-

basTan“.
29 sakiTxebi farTo masStabiT exeba profesiuli kavSiris warmomadgenlobis cneba-

sa da muSakTa kanonis me-19 muxlis interpretacias, koleqtiuri xelSekrulebebis 
efeqtianobas konstituciis 39-e muxlis me-2, me-3 da me-4 punqtebis gamouyeneblobis 
WrilSi da dakavSirebul problemebs, romelic momdinareobs industriuli urT-

ierTobebis istoriisa da italiis profesiuli kavSiris sistemis maregulirebeli 
samarTlidan.
30 kanonis me-19 muxli, romelSic cvlilebebi ganxorcielda 1995 wlis 5 aprilis 
italiis respublikis prezidentis gankargulebiT gamocxadebuli referendumis 
Sedegad, adgens, rom profesiuli kavSiris warmomadgenloba SesaZloa, Camoyalib-

des muSakebis mier nebismier sawarmo erTeulSi, profesiuli kavSirebis CaTvliT, 
romlebmac xeli moaweres sawarmo erTeulTan mimarTebiT gamoyenebad koleqtiur 
xelSekrulebebs. amave dros, kompaniebSi, sadac erTze meti sawarmo erTeulia, pro-
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vis dasaqmebaze uaris Tqmas, romlebic iyvnen FIOM CGIL profesiuli kav-
Siris wevrebi imave kompaniis erT-erT sawarmoSi.

qvemoT mocemulia mokle daskvna im movlenebeze, romlebic win us-

wrebda industriul qmedebas pirvel saqmeSi.31
2011 wlis ivnisSi FIAT jgufis wevrma kompaniebma da FIAT-is indus-

triulma jgufma gamoacxada, rom isini 2012 wlis 1-li ianvridan ar ga-
naaxlebdnen TavianT wevrobas Confi ndustria-Si (italiis servisisa da sawar-

moo kompaniebis asociaciaSi). 2011 wlis noemberSi am kompaniebma gaakeTes 
Setyobineba sawarmoebSi moqmedi, gaerTianebasTan dadebuli yvela 
xelSekrulebis 2012 wlis 1 ianvridan Sewyvetis Sesaxeb, vinaidan SeTanxme-

bebi ar Seesabameboda  jgufis ganaxlebis gegmas.
2011 wlis 13 dekembers,  FIOM CIGL-is  monawileobiT gamarTuli ram-

denime Sexvedris Semdgom, sanam man daiwyo kompaniis moTxovnebis mimarT 
ukmayofilebis aSkarad gamoxatva, FIAT and FIAT Industriualm-ma da  profe-

siulma kavSirebma FIM-CISL, UILM-UIL, FISMIC, UGL Metalmeccanici da Asso-
ciazione Quadri e Capi losk ganaxorciela koleqtiuri xelSekrulebis inici-

fesiuli kavSiris warmomadgenlobas SeuZlia, Camoayalibos sakoordinacio organo. 
2013 wlis 23 ivlisis №231 gadawyvetilebiT (Giurisprudenza Constituzionale, (2013), 4, 
3417)  sakonstitucio sasamarTlom zemoaRniSnuli debuleba arakonstituciurad 

gamoacxada, kerZod,  b) qvepunqti, sadac aRniSnuli iyo, rom  profesiul kavSirs, 
romelsac ar mouweria xeli koleqtiuri xelSekrulebisaTvis sawarmoo erTeul-

Tan mimarTebiT, miuxedavad imisa, rom maT monawileoba miiRes aseTi xelSekrulebis 
Sesaxeb molaparakebebSi, rogorc kompaniis muSkaTa warmomadgenlebma, ar SeeZlo 
Camoeyalibebina profesiuli kavSiris warmomadgenloba kompaniaSi. imisaTvis, raTa 
CavwvdeT ganxilvadi saqmis mniSvnelobas, aRsaniSnavia,  is faqti, rom kanonis me-14 
muxlis mixedviT, italiaSi gaerTianebis Seqmnisa da samuSao adgilze profesiuli 
kavSiris saqmianobis ganxorcielebis ufleba miniWebuli aqvs yvela muSaks, Tumca 
mxolod im profesiuli kavSirebis warmomadgenlebs, romlebic Camoyalibdnen kan-
onis me-19  muxlis moTxovnaTa dacviT, gaaCniaT ufleba, isargeblon kanonis III Ta-

viT gaTvaliswinebuli uflebebiT (anu Sekrebis, referendumis Catarebis, profesi-

uli kavSiris warmomadgenlobis xelmZRvanelTa anazRaurebadi da aunazRaurebadi  
Svebulebis uflebiT, afiSis ganTavsebis, profesiuli kavSiris sawevro gadasaxadis 
Sekrebis TavisuflebiT da agitaciisa da SekrebebisaTvis Sesaferisi sivrcis gamoy-

enebis uflebiT). movlenaTa safuZvlianad aRsadgenad ix. A. Bollani, Contratti collettivi 
separate e accesso ai diritti sindacali nel prisma degli accordi FIAT del 2010, in WP C.S.D.L.E. _ 
124/2011.
31 rogorc es warmodgenilia 2012 wlis 12 dekembris turinis sasamarTlos  mier gamo-

cemul sakonstitucio sasamarTlosadmi mimarTvis brZanebaSi kanonis me-19 muxlis 
konstituciurobis sakiTxTan dakavSirebiT:  aseTma brZanebam  ganapiroba dasaqme-

bulTa Sesaxeb kanonis me-19 muxlis nawilobriv ukanonod gamocxadeba zemoaRniS-

nul  №231/2013 gadawyvetilebaSi (amasTan,  msgavsi mimarTvis brZanebebia 2012 wlis 
4 ivnisis modenas sasamarTlos, 2012 wlis 25 seqtembris verCelis sasamarTlos, 2012 
wlis 28 noembris melfis sasamarTlos brZanebebi, romlebic gamoqveynebulia G.U.-s 
2012 wlis 10 oqtombris №40-Si, 2012 wlis 27 dekembris №51-sa da  2013 wlis 13 martis 
№11-is 1-l specialur gamocemebSi).

t. vetori,   muxli 401-403



386

reba, romelic gamoyenebadi unda yofiliyo jgufis yvela wevri kompaniis 
mimarT 2012 wlis 1-li ianvridan.

garda amisa, aseTi SeTanxmeba iTvaliswinebda, rom mxolod profesiul 
kavSirebs, romlebmac xeli moaweres koleqtiur xelSekrulebas, gaaCndaT 
ufleba CamoeyalibebinaT  FIAT jgufis sawarmoebSi profesiuli kavSiris 
warmomadgenloba muSakTa kanonis me-19 muxlis mixedviT.

am debulebebze dayrdnobiT, wevrma kompaniebma uari uTxres FIOM 
CGIL-s uflebaze, daeniSnaT maRaziis mamasaxlisi (Sesabamisad, misT-

vis anazRaurebadi Svebulebis uzrunvelyofa da samuSao dros Sekrebis 
mowvevis SesaZlebloba, kanonis III Tavis mixedviT), vinaidan profesiulma 
kavSirma ar moaxdina 2011 wlis 13 dekembris koleqtiuri xelSekrulebis 
inicireba jgufis yvela sawarmoo gaerTianebis mimarT.

FIOM CGIL-is mier FIAT jgufis mier profesiuli kavSiris winaaRm-

deg mimarTuli qmedebis (romelic moicavda kanonis yofili me-19 muxliT 
uzrunvelyofil maRaziis mamasaxlisis daniSvnis uflebis araRiarebas, 
kanonis yofili 30-e muxliT uzrunvelyofil anazRuarebad Svebulebaze 
uaris Tqmasa dabolos, zepir gankargulebas ar ganxorcielebuliyo pro-

fesiuli kavSiris saqmianoba32) safuZvliT dasaqmebulTa Sesaxeb kanonis 
yofil 28-e muxlze33 dayrdnobiT, wardgenili saapelacio saCivris Semd-

32 kanonis 28-e muxli uzrunvelyofs specialur samarTlebriv procedurebs pro-

fesiuli kavSiris winaaRmdeg mimarTuli qmedebebis aRkveTisaTvis. im SemTxvevaSi, 
rodesac damsaqmeblis saqcieli miznad isaxavs gaerTianebis Tavisuflebisa da pro-

fesiuli kavSiris saqmianobis Tavisuflebis, aseve gaficvis uflebis ganxorcielebis 
prevenciasa da SezRudvas. monawile erovnuli profesiuli kavSiris adgilobrivi 
filialebis moTxovnisa da Tuki sasamarTlo mas Semdeg, rac moiwvevs mxareebs da 
mokled Seajamebs relevantur informacias, CaTvlis, rom ganxorcielda profesi-

uli kavSiris winaaRmdeg mimarTuli qmedeba,  ori dRis vadaSi Sesabamis adgilobriv 
sasamarTlos SeuZlia, motivirebuli da dauyovnebliv aRsrulebadi gankargulebis 
meSveobiT, ubrZanos damsaqmebels Sewyvitos ukanono qmedeba da gamoasworos misi 
qmedebis Sedegebi. nebadarTulia gankargulebis gasaCivreba mxareTaTvis Sesabamisi 
Setyobinebidan 15 dRis vadaSi, SromiT davebze iurisdiqciis mqone sasamarTlos wi-
naSe,  romelic wyvets saqmes dauyovnebliv aRsrulebadi gadawyvetilebiT. damsaqme-

beli, romelic ar emorCileba gankargulebas an gasaCivrebis safuZvelze miRebul 
gadawyvetilebas, isjeba sisxlis samarTlis kodeqsis 650-e muxliT. garda amisa, sa-
samarTlos organo aqveynebs ganaCens sisxlis samarTlis saqmeze sisxlis samarTlis 
kodeqsis 36-e muxlis moTxovnaTa Sesabamisad.
33 mosarCele profesiuli kavSiri iTxovda mis mier warmomadgenlobis uflebis ganx-
orcielebas kanonis me-19 muxlis mixedviT, vinaidan 1) man xeli moawera Industria Met-
almeccanica Privata-s erovnul koleqtiur xelSekrulebas (CCNL-s), romelic gamoiy-

eneboda 2008 wlidan FIAT Group da FIAT Industrial-isaTvis mikuTvnebul sawarmoebSi 
(romelTagan, TiToeulis winaaRmdeg iqna sarCeli Setanili) da, romlis moqmedebis 
vadac gagrZelda xelSekrulebiT gansazRvruli vadis merec; 2) man xeli moawera 
koleqtiur xelSekrulebebs, romlebic Seexeboda samedicino daxmarebas, integri-

rebul socialur dazRvevasa da evropis samuSao sabWoebs; 3) (miuxedavad imisa, rom 
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gom, turinis sasamarTlom, 2012 wlis 13 aprilis gankargulebis meSveobiT, 
uari uTxra mosarCeles moTxovnis dakmayofilebaze, vinaidan daadgina, 
rom profesiuli kavSiri ar akmayofilebda im aucilebel moTxovnebs, ro-

melic saWiro iyo profesiuli kavSiris mier warmomadgenlobis Camoyali-

bebisaTvis (iseve, rogorc im uflebebisa da dacvis aRiarebisaTvis, ro-

melic dadgenilia kanonis III TaviT): saxeldobr,  wevri kompaniebis mimarT 
gamoyenebadi koleqtiuri xelSekrulebisaTvis xelis moweris moTxovnas, 
vinaidan, sasamarTlos mixedviT, es iyo erTaderTi efeqtiani ganmarteba 
kanonis me-19 muxlis mkafio formulirebisaTvis.34

garda amisa, mniSvnelovania davamatoT, rom farTo diskusia, romelic 
exeboda kanonis me-19 muxlis interpretacias, safuZvlad daedo sasamarT-

los or gansxvavebul tendencias mis mier saqmis arsebiTad gadawyvetis 
sakiTxSi (FIOM-is mier gasaCivrebis Semdgom, romelic asaxavda zemoaRniS-

nuls): zogierTo mosamarTle, turinis sasamarTlos mosamarTleTa ms-
gavsad, gamoricxavda profesiuli kavSirebis uflebas, daefuZnebinaT 
warmomadgenloba da am gziT upiratesobas aniWebda debulebis sityva-

sityviT ganmartebas35; maSin, rodesac sxvebma, vinc upiratesoba miani-
Wes aRniSnuli debulebis konstituciur ganmartebas, rac daadastura 
sakonstitucio sasamarTlom zemoaRniSnul №231/2013 gadawyvetile-

baSi, gamoacxades damsaqmeblis qmedeba profesiuli kavSiris winaaRmdeg 
mimarTulad, rac mdgomareobda profesiuli kavSiris (FIOM) faqtobrivi 

ar moawera xelSekrulebis saboloo teqsts xeli) man miiRo monawileoba koleqti-

uri molaparakebebis fazaSi, romelic STagonebul iqna e.w. „pomigliano modelis“ 
mier, romelsac xeli moewera 2011 wlis 13 dekembers FimCisl, Uilm-Uil, FIsmic, Ugi 
Metalmeccanici da Associazione Quadri e Capi FIAT -is mier. amis sawinaaRmdegod wevrma 
kompaniebma, romelTa winaaRmdegac iyo sarCeli wardgenili, uari uTxres FIOM-s 
profesiuli kavSiris warmomadgenlobis Camoyalibebis uflebis ganxorcielebasa 
da moTxovnili SvebulebiT sargeblobaze (da Sesabamisad, isini aseve uaryofdnen 
qmedebis, rogorc profesiuli kavSiris winaaRmdeg mimarTulis, xasiaTs), im argu-

mentiT, rom  1) 2008 wlis  CCNL Seicvala 2011 wlis 13 dekembris xelSekrulebiT 
(dadebuli,  №148/11 kanonad gardaqmnili, №138/2011 sakanonmdeblo gankargulebis 
me-8 muxlis mixedviT) da rom pirveli aRar iyo ZalaSi, vinaidan igi gauqmda; 2) FIOM-s 
ar mouweria xeli moqmedi koleqtiuri xelSekrulebisaTvis.
34 FIOM CGIL-ma gaasaCivra turinis sasamarTlos gankarguleba da moiTxova kompa-

niis mier profesiuli kavSiris winaaRmdeg mimarTuli qmedebis xasiaTis ganmarteba 
da, saWiroebis SemTxvevaSi, Sesabamisad, aqtebis mimarTva sakonstitucio sasamarT-

losaTvis, №300/70 kanonis me-19 muxlis konstituciuri kanonierebis Semowmebis 
mizniT, materialuri da,  upirvelesad, safuZlianobis kuTxiT, konsitituciis me-3 
da 30-e muxlebTan mimarTebiT. rogorc zemoT aRiniSna, sakiTxis Sesaxeb marTlac 
mimarTes aRniSnul sasamarTlos.
35 Sead. R. Lama, L’interpretazione dell’articolo 19 Stat. Lav. nella  recente giurisprudenza di merito, 
in VV. AA., La RSA dopo la sentenza della Corte constituzionale 23 luglio 2013 n. 231, in Bollettino 
ADAPT, (2013), n.13, at 69, iseve, rogorc masSi aRniSnuli  miTiTebebi da me-5 sqolioSi 
miTiTebuli precedentuli samarTali, 71.
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warmomadgenlebisaTvis kanonis me-19 muxliT gansazRvruli warmomadgen-

lobis dafuZnebisa da kanonis III TaviT gansazRvruli uflebebiT sarge-

blobis uflebis miniWebaze uaris TqmaSi; miuxedavad imisa, rom profesi-

ulma kavSirma sawarmoo erTeulSi moqmed koleqtiur xelSekrulebas ar 
moawera xeli, man miiRo monawileoba koleqtiur molaparakebebSi.36

№231/2013 gadawyvetilebis zogierTi punqti, romelic ukavSirdebo-

da italiis magistrati mosamarTlis winaSe ganxilul saqmes (romelic 
pirdapir exeboda profesiuli kavSiris Tavisuflebas, ar daTanxmeboda 
da, saxeldobr, Tavisuflad gadaewyvita, rom  molaparakebis dasasruls 
ar moewera xeli damsaqmeblis gaerTianebasTan koleqtiur xelSekrule-

baze) aSkarad xazs usvamda damsaqmeblis qmedebis diskriminaciul xasiaTs.
sasamarTlom gadawyvita, rom kanonis me-19 muxlis sityvasityviTi 

formulireba, romelic uzrunvelyofs profesiuli gaerTianebis warmo-

madgenlobis Camoyalibebis uflebiT mxolod im profesiul gaerTiane-

bebs, romlebmac xeli moaweres sawarmoo erTeulis mimarT gamoyenebad 
koleqtiur xelSekrulebas, maT mier molaparakebebis fazaSi monawile-

obis faqtis miuxedavad (da Sesabamisad, maTi namdvili warmomadgenlo-

bis faqtis dadgenis miuxedavad) iqceva, mravali miznidan gamomdinare, 
meqanizmad, romelic gamoricxavs sawarmos yvelaze warmomadgenlobiT 
an sxvagvarad, arsebiTad warmomadgenlobiT subieqts. sawarmos mimarT 
gamoyenebadi xelSekrulebis xelmoweris kriteriumi, rogorc stand-

arti, romlis mixedviTac xorcieldeba im subieqtebis SerCeva, romle-

bic isargebleben kanonis III TaviT gansazRvruli uflebebiT, winaaRmde-

gobaSi modis italiis konstituciis me-2, me-3 da 39-e muxlebSi gaweril 
normebTan.

pirvel rigSi, aRniSnuli kriteriumi arRvevs konstituciis me-3 
muxls ori mizezis gamo, misTvis Tandayolili aragonivrulobisa  da im 
araTanaswori mopyrobis gamo, romelic man SesaZloa, gamoiwvios profe-

siul kavSirebs Soris.  sasamarTlos mosazrebis mixedviT, faqtobrivad, 
am ukanasknelebs TavianTi funqciebis Sesrulebis dros SesaZloa mieni-
Wos upiratesoba an gaxdes diskriminaciuli mopyrobis subiqti ara muSak-

Ta mimarT arsebuli damokidebulebis safuZvliT (rac warmomadgenlo-

bis, obieqtur maxasiaTebels ganekuTvneboda da, TavisTavad, moaxdenda 
molaparakebebSi monawileobis legitimacias), aramed, maTi sawarmosTan 

36 amasTan dakavSirebiT, ix.  italiis sasamarTloTa Semdegi gadawyvetilebebi: Tribu-
nale di Torino 2011 wlis 14 seqtemberi, Tribunale di Bologna 2012 wlis 27 marti, Tribunale 
di Bari 2012 wlis 20 aprili, Tribunale di Larino 2012 wlis 23 aprili, Tribunale di Lanciano 
2012 wlis 30 aprili, Tribunale di Verona 2012 wlis 8 maisi, Tribunale di Torino 2012 wlis 5 
ivnisi, Tribunale di Milano 2012 wlis 10 ivlisi, Tribunale di Trento 2012 wlis 27 ivlisi; R. 
Lama, 35-e sq., [wyaroSi] me-6 sq., 71.
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damokidebulebidan gamomdinare, im pirobiTi mniSnelobis gamo, romelic 
miewereba Tavad sawarmosTan xelSekrulebis xelmoweras; vinaidan me-19 
muxliT Camoyalibebuli modeli uqvemdebarebs uflebebiT sargeblobis 
pirobas, eqskluziurad, iseT saqciels, romelic Seesabameba sawarmos 
survils, an minimum, iseT saqciels, romelic gulisxmobs am ukanaskne-

lis Tanxmobis arsebobas profesiuli kavSiris saqmianobaSi monawileo-

baze, vinaidan igi wyvets koleqtiuri xelSekrulebisaTvis xelis moweras, 
rogorc erTaderT pirobas profesiuli kavSiris uflebebiT sarge-

blobisaTvis, aSkaraa, rom debuleba arRvevs  39-e muxlis 1-l da me-4 pun-

qtebs, vinaidan winaaRmdegobaSi modis pluralizmis Rirebulbebsa da mo-

qmedebis TavisuflebasTan, romelic am ukanasknelis meSveobiT miewereba 
profesiul kavSirebs.

amgvarad, sakonstitucio sasamarTlos mosazrebis mixedviT, kanonis 
me-19 muxlma, garda e.w. sindicato di comodo SemTxvevisa37 (sityvasityviT, 
„dafinansebuli profesiuli kavSiri“), SesaZloa, misces damsaqmebels 
SesaZlebloba upiratesoba mianiWos aseve,  koleqtiuri molaparakebis 
politikis gamtarebel im profesiul kavSirebs, romlebic ukeTesad ak-
mayofileben Tavad damsaqmeblis moTxovnebs.38 

italiis sasamarTloebma ganagrZes profesiuli kavSiris wevrobidan 
gamomdinare diskriminaciis sakiTxze muSaoba sxva saqmezec, romelic exebo-

da FIAT jgufis erT-erT kompaniasa da ramdenime FIOM CGIL-is wevr muSaks.39

37 profesiuli kavSiri, romelic dafuZnebuli an dafinansebulia damsaqmeblis fi-

nansuri saxsrebiT an mis mier da rac akrZalulia italiuri samarTliT, kanonis me-17 
muxlis meSveobiT (romelic gaanalizebulia qvemoT, saqarTvelos Sromis kodeqsis 
403-e muxlTan mimarTebiT).
38 sasamarTlo xazs usvams, rom am gziT, miuxedavad imisa, rom profesiuli kavSi-
ri Tavisi warmomadgenlobis TvalsazrisiT daculia kanonis 28-e muxliT SesaZlo 
dausabuTebeli uarisagan, miiRos monawileoba molaparakebis fazaSi, igi moklebu-

lia profesiuli kavSiris uflebebiT sargeblobas imis gamo, rom gauqmebuli deb-

uleba avtomaturad ukavSirebs aRniSnuli uflebebiT sargeblobas koleqtiuri 
xelSekrulebis xelmoweris gadawyvetilebas. es, Tavis mxriv, Sedegad gvaZlevs 
araswor pasuxismgeblobas  gansxvavebuli qcevisaTvis, rac aucieleblad gavlenas 
iqoniebs da eWvqveS daayenebs profesiuli kavSiris Tavisuflebas, airCios yvelaze 
Sesaferisi forma Tavis warmomadgenelTa dasacavad maSin, rodesac, meore mxriv, 
igi iRebs Tavis Tavze  ukanono xelSekrulebis meSveobiT balansis miRwevis risks 
ad excludenum. gadawyvetilebis safuZvlebSi sasamarTlo xazs usvams im faqts, rom 
italiaSi, industriuli urTierTobebis Sinaarsi Seicvala da ganmartavs, Tu ratom 
aris aucilebeli kanonis mocemuli muxlis Tavidan interpretacia sakonstitucio 
sasamarTlos manamde arsebuli precedentuli samarTlis sawinaaRmdegod (Corte Cost. 
12.7.1996 n.244, D & L, Riv. Crit. Dir. Lav., (1996), 905, da Semdegi gankargulebebi: 1996 
wlis 18 oqtombris №345, Orient, Giur.Lav., (1997), 40,  1997 wlis 23 maisi №148, Giur. Cost., 
(1997), 1616 da 1998 wlis 26 martis №76, Giur. Cost., (1998), 750).
39 saqmisa da gansaxilveli sasamarTlo procesisaTvis damaxasiaTebeli zomebis Ses-
axeb safuZliani analizisaTvis ix. M. Barbera, V. Protopapa, Il caso FIAT: come la tutela 
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wevrebis saxeliT sarCelis aRZvris meSveobiT FIOM CGIL amtkicebda, 
rom ganxorcielda diskriminacia  muSakebis mimarT, profesiul kavSirSi 
wevrobidan gamomdinare, romelic praqtikulad gamoixata im faqtSi, rom 
isini ar daiqiraves Pomigliano-s sawarmoSi.

samarTlebrivi procesisa da profesiuli kavSiris wevrobidan gamom-

dinare diskriminaciis ganmartebis kuTxiT, aRsaniSnavia,  sasamarTlo 
zomebi, romlebic damaxasiaTebeli iyo procesisaTvis.40

rac Seexeba am ukanasknels, Rirs davakonkretoT, rom  savaraudo dis-

kriminaciis gamo daqvemdebarebuli muSakebis uflebaTa dasacavad, pro-

fesiulma kavSirma mimarTa specialuri saxis samarTlebriv process, e.w. 
rito sommario di cognizione (uzrunvelyofis RonisZiebis dadgenis Semajameb-

el sasamarTlo process, [komentaris originalis] redaqtoris SeniSvna), 
romelic gawerilia 2011 wlis 1 seqtembris №150-e sakanonmdeblo gankar-

gulebis 28-e muxlis 1 punqtSi41 imis nacvlad, rom aReZra sarCeli kanonis 
28-e muxlis mixedviT.

aseTi gadawyvetileba miRebul iqna im varaudiT, rom profesiuli 
kavSiris wevrobidan gamomdinare, diskriminacia SesaZloa mikuTvnebul 
iqnes 2003 wlis 9 ivlisis №21642 sakanonmdeblo gankargulebis me-2 mux-

antidiscriminatoria riformula il confl itto sindacale, in Riv. Giur. Lav (2014), 2, 165 ff.
40 romis sasamarTlos 2012 wlis 21 ivnisis №76477 gankarguleba da romis saapelacio 
sasamarTlos 2012 wlis 19 dekembris brZaneba, RIDL, (2013), II, 180, ff, (ZalaSi datove-

buli sakasacio sasamarTlos 2014 wlis 11 martis №5581 gadawyvetilebiT, Banca dati 
Dejure).
41 N150/2011 sakanonmdeblo gankargulebis 48-e muxli adgens, rom diskriminaciasTan 
dakavSirebuli davebi, rogorc es gansazRvrulia 1998 wlis 25 ivlisis №286 sakanon-

mdeblo gankargulebis 44-e muxlSi, 2003 wlis 9 ivlisis №215 sakanonmdeblo gank-
argulebis me-4 muxlSi, 2003 wlis 9 ivlisis №216 sakanonmdeblo gankargulebis me-4 
muxlSi, 2006 wlis 1 martis №67 sakanonmdeblo gankargulebis me-3 muxlsa da 2006 
wlis 11 aprilis №198 sakanonmdeblo gankargulebis 555-e muxlSi, mowesrigebulia 
rito sommario di cognizione  principis mixedviT, Tuki am muxliT sxva ram ar aris gaTval-

iswinebuli.
42 №216/2003 sakanonmdeblo gankargulebis me-2 muxliT, Tanaswor mopyrobad ganisaz-

Rvreba pirdapiri da arapirdapiri diskriminaciis ararseboba religiuri Tu piradi 
Sexedulebebis, SezRuduli SesaZleblobis, asakisa Tu seqsualuri orientaciis 
gamo. es principi gulisxmobs imas, rom pirdapir da arapirdapir diskriminacias ad-

gili ara aqvs ise, rogorc es Semdeg SemTxvevebSia: a) pirdapiri diskriminacia xor-

cieldeba, rodesac piradi Tu religiuri Sexedulebebis, SezRuduli SesaZleblo-

bebis, asakisa Tu seqsualuri orientaciis gamo, pirs ayeneben naklebad xelsayrel 
pirobebSi, vidre sxvas epyrobian, epyrobodnen an moepyrobodnen imave pirobebSi, b) 
arapirdapiri diskriminacia xorcieldeba maSin, rodesac debulebam, kriteriumma, 
qmedebam, SeTanxmebam an saqcielma, romelic, erTi SexedviT, neitraluria, magram 
SesaZloa, sxva pirebTan SedarebiT, araxelsayrel mdgomareobaSi Caayenos konkre-

tuli religiuri rwmenis an sxva ideologiis aRmsareblebi,  SezRuduli SesaZle-

blobebis mqone, gansazRvruli asakisa Tu seqsualuri orientaciis mqone pirebi. 
43-e muxlis debulebebis gaTvaliswinebiT, 1998 wlis 25 ivlisis №286 sakanonmdeblo 
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liT gansazRvruli disrkiminaciis farTo cnebas da, gansakuTebiT, piradi 
Sexedulebebis gamo piradpir an arapirdapir diskriminacias43, romelsac 
individis mdgomareobisaTvis  gansakuTrebuli Sedegebi moaqvs, mis mier 
sarCelis aRZvrisa da masze mtkicebis tvirTis dakisrebis mxriv.

№216/2003 sakanonmdeblo gankargulebis me-5 muxlis 1-li punqtis 
mixedviT, profesiul kavSirebs, iseve rogorc asociaciebsa da orga-

nizaciebs, romlebic icaven darRveul uflebebsa Tu interesebs, aseve 
im subieqtis saxeliTa da uflebamosilebiT an misi mxardaWeris mizniT, 
romlis winaaRmdegac ganxorcielda diskriminacia, sajaro aqtis an no-

tariulad damowmebuli kerZosamarTlebrivi xelSekrulebis mier ganx-
orcielebuli delegirebis safuZvelze, gaaCnia ufleba, miiRos zomebi im 
fizikuri Tu iuridiuli piris winaaRmdeg, romelsac SesaZloa, mieweros 
diskriminaciuli saqcieli Tu qmedeba. garda amisa, maT aseve gaaCnia ufle-

bamosileba, imoqmedos koleqtiuri diskriminaciis SemTxvevebSic, Tuki 
SeuZlebeli iyo diskriminirebuli subieqtis dauyovneblivi da pirdapiri 
indentifikacia (№216/2003 sakanonmdeblo gankargulebis me-2 muxlis me-2 
punqti).

damatebiT, №150/2011 sakanonmdeblo gankargulebis meSveobiT gaT-

valiswinebuli  specialuri rito sommario moicavs, aseve mosarCelisaT-

vis mtkicebis wesebis gamartivebul sistemas: im SemTxvevaSi, Tuki es 
ukanaskneli warmoadgens faqtobriv garemoebebs, maT Soris statistikur 
monacemebs, romelTa meSveobiTac SesaZlebelia, dadgindes diskriminaci-

uli qmedebis, SeTanxmebebisa da saqcielis arseboba; Semdeg mtkicebis 

gankargulebis 1-li punqtiT miRebuli imigraciisa da ucxoelTa statusis maregu-

lirebeli normebis konsolidirebuli teqstis 1-li da me-2 punqtiT, diskriminaciad 
aseve miiCneva Seviwroveba an arasasurveli saqcieli, romelic xorcieldeba 1-l 
muxlSi gansazRvruli mizezebiT, piris Rirsebis Selaxvisa da  damaSinebeli, mtru-

li, damamcirebeli, Seuracxmyofeli garemos Seqmnis  mizniT an efeqtiT.
brZaneba religiuri an piradi Sexedulebebis, SezRuduli SesaZleblobebis, asakisa 
Tu seqsualuri orientaciis gamo pirTa diskriminaciis Sesaxeb ganixileba, rogorc 
diskriminacia 1-li punqtis mixedviT.
43 mopasuxe kompaniebis mier warmodgenili sxvadasxva gamonaklisis uaryofis gziT, 
romis pirveli instanciis sasamarTlosa da saapelacio sasamarTlos zemoaRniS-

nuli gadawyvetilebebiT, dadginda, rom profesiuli kavSiris wevrobis gamo dis-

kriminacia SesaZloa, ganekuTvnos piradi Sexedulebebis zogadi kategoriis sferos, 
romlisTvisac damaxasiaTebelia ideologiuri diskriminaciis garemoebebis het-

erogenezi; Sedegad, maT mier akrZalul iqna nebismieri qmedeba an saqcieli, romel-

mac SesaZloa warmoqmnas araTanaswori mopyroba an  ziani moutanos muSaks profe-

siuli kavSiris wevrobisa an profesiuli kavSiris saqmianobaSi monawileobis gamo. 
Sead.  A. Vallebona, Le discriminazioni per `convinzioni personali~ comprendono anche quelle per 
affi liazione sindacale: un’altra inammissibile stortura a favore della Fion _ Cgil, in Mass. Giur. Lav., 
(2012), 610; A. Vallebona, Ancora confusion tradiscriminazioni per convinzionipersonali e affi liazio-
nesaindacale, in Mass. Giur. Lav., (2013), 2.
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tvirTi gadadis mopasuxeze, romelmac unda daamtkicos diskriminaciis 
usafuZvloba44. 

am principis mixedviT, zemoaRniSnuli procesis ganmavlobaSi, FIOM-s 
SeeZlo, warmoedgina mtkicebuleba, aseve statistikuri monacemebi, Pomi-
gliano sawarmoSi misi wevrebis dausaqmeblobis diskriminaciuli xasiaTis 
Sesaxeb.

№16/2003 sakanonmdeblo gankrgulebis me-5 muxlis 1-li punqtisa da 
№150/2011 sakanonmdeblo dekretis 28-e muxlis me-4 punqtis miTiTeba, sa-
Sualebas gvaZlevs, gamovyoT zogierTi gansxvaveba, romelic Cans saqarT-

velos Sromis kodeqsis 402-e muxlis 1-l nawilTan, romlis mixedviTac „...
pirveli nawilis b) qvepunqtiT gaTvaliswinebul SemTxvevaSi, an/da am kan-
onis 37-e muxlis me-3 nawilis b) qvepunqtiT gaTvaliswinebuli safuZvliT 
Setanil sarCelze mtkicebis tvirTi ekisreba damsaqmebels, Tu dasaqmeb-

uli miuTiTebs garemoebebze, romlebic qmnis gonivruli varaudis safuZ-

vels, rom damsaqmebeli am muxlis pirveli nawilis b) qvepunqtiT an/da am 
kanonis 37-e  muxlis me-3 nawilis b)  qvepunqtiT gaTvaliswinebuli moTxov-

nis (moTxovnebis) darRveviT moqmedebda“.
pirvel rigSi, aRsaniSnavia, rom 402-e muxlis me-3 nawilis moqmedeba 

daiyvaneba mtkicebis wesebis specialurad daregulrebuli sistemis mx-
olod SromiTi urTierTobebis Sewyvetis gasaCivrebisa da profesiuli 
kavSiris wevrobidan an am ukanasknelis saqmianobaSi monawileobis gamo Se-
viwroebis SemTxvevebamde (rom damsaqmebeli am muxlis pirveli nawili b) 
qvepunqtiT an/da am kanonis 37-e  muxlis me-3 nawili b) qvepunqtiT gaTval-

iswinebuli moTxovnis (moTxovnebis) darRveviT moqmedebda“). maSasadame, 
sxva SemTxvevebSi, muSakma unda warmoadginos mtkicebulebebi im diskrimi-

naciis dasasabuTeblad, romelic, misi mtkicebiT, man ganicada.
meorec,  debulebis sityvasityviT formulirebaze dayrdnobiT, mx-

olod dainteresebul muSaks (da ara koleqtiur subieqtebs, romle-

bzec arapirdapiri gavlena iqonia diskriminaciam) unda gaaCndes ufle-

bamosileba Seitanos sarCeli, rogorc minimum, 402-e muxlis me-3 nawiliT 
gaTvaliswinebuli sasamarTlo procesis dros.45

44 statistikuri monacemebi SesaZloa, aseve moicavdes Sesabamisi sawarmos Sesaxeb 
dasaqmebis, Senatanis sqemebs, kvalifikaciisa da davalebebis gadanawilebas, trans-

ferebs, karieris progresias, ganTavisuflebebs (№150/2011 sakanonmdeblo gankar-

gulebis 28-e muxlis me-4 punqti). romis sasamarTlos 2012 wlis 21 ivnisis №76477 
gadawyvetilebis mixedviT, igi teqnikurad ar iwvevs mtkicebis tvirTis Sebrunebas, 
aramed ufro amartivebs Tavad mtkicebis process im subieqtisaTvis, romelic amt-

kicebs, rom diskriminaciis msxverpli.
45 amasTan dakavSirebiT, qarTul normasTan Sedarebis kuTxiT, Semdegi ori debule-

baa mniSvnelovani _ kanonis me-16 da me-18 muxlebi. kanonis me-16 muxlis mixedviT, ro-

melic krZalavs diskriminaciuli xasiaTis koleqtiur ekonomikur mopyrobas,  ara 
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italiis samarTlis sistemaSi diskriminaciuli safuZvliT samuSaodan 
ganTavisufleba, miuxedavad warmodgenili dasabuTebisa, baTilia (aseve) 
dasaqmebulTan Sesaxeb kanonis me-15 da me-18 muxlebis mixedviT46; muSaks 
aqvs samuSaoze aRdgenis ufleba, miuxedvad dasaqmebulTa raodenobisa.

garda amisa, kanonis me-18 muxlis me-11 punqti gansazRvravs special-

ur proceduras im muSakebis gaTavisuflebis SemTxvevisaTvis, romle-

bic warmodgenen profesiul kavSirs nebismier kompaniaSi: muSakisa da im 
profesiuli kavSiris, romelis wevric igi aris an romelic mas aniWebs Se-
sabamis uflebamosilebas,  saerTo winadadebis safuZvelze, mosamarTles 
SeuZlia, saqmis arsebiTad gadawyvetis procesis nebismier stadiasa da 
instanciaze, gasces gankarguleba samuSao adgilze muSakis aRdgenis Ses-
axeb, Tuki igi CaTvlis, rom damsaqmeblis mier warmodgenili mtkicebule-

bebi umniSvnelo an arasakmarisia.47
dabolos, muxli, romelic gansazRvravs diskriminaciis akrZalvas, 

aseve moicavs debulebas, romelic uzrunvelyofs muSakebs uflebiT, mi-
iRon monawileoba profesiuli kavSiris saqmianobaSi samuSao dros.

mxolod diskriminirebul muSakebs, aramed aseve im profesiul kavSirebs, romelTac 
maT gadasces Sesabamisi uflebamosileba, SeuZliaT, aRZran sarCeli. kanonis 28-e 
muxlis mixedviT, mxolod koleqtiur dawesebulebebs (dainteresebuli erovnuli 
kavSiris adgilobriv filialebs) SeuZliaT, aRZran sarCeli rito sommario-s gamoy-

enebiT, romelic uzrunvelyofilia imisaTvis, raTa SeCerdes profesiuli kavSiris 
winaaRmdeg mimarTuli qmedeba.
46 2012 wlis 28 ivnisis №92 kanonis 1-li muxlis 47-dan-69-e punqtebis meSveobiT Secv-

lili.
47 me-18 muxlis 1-li punqtiT gansazRvrulia, rom 220-e muxliT gaTvaliswinebul, 
muSakTa gaTavisuflebis SemTxvevaSi, muSakisa da im profesiuli kavSiris, romlis 
wevric igi aris an romelic mas aniWebs Sesabamis uflebamosilebas, saerTo wina-
dadebis safuZvelze, mosamarTles SeuZlia, saqmis arsebiTi ganxilvis procesis 
nebismier stadiasa da instanciaze, gamosces gankarguleba muSakis samuSao adgilze 
aRdgenis Sesaxeb, Tuki damsaqmeblis mier warmodgenili mtkicebulebebi umniSvnelo 
an arasakmarisia. brZanebis gasaCivreba SesaZlebelia dauyovnebliv, misi gamomtani 
sasamarTlos winaSe. aRniSnulTan dakavSirebiT gamoiyeneba samoqalaqo-saproceso 
kodeqsis 178-e muxlis me-3, me-4, me-5 da me-6 punqtebi. gankrgulebis gauqmeba Sesa-
Zlebelia Sesabamisi davis gadamwyvetis mier. muSakebis ganTavisuflebis SemTxveva-

Si, rogorc es gaTvaliswinebulia 22-e muxliT, Tuki damsaqmebeli ar daemorCileba 
gadawyvetilebas (rogorc es 1-li punqtiT aris gansazRvruli) an gankargulebas 
(rogorc es me-11 muxliT aris gansazRvruli), romelic arc gasaCivrebula da ar 
damtkicebula mosamarTlis mier, damsaqmebelma unda gadaixados TiToeuli dakar-

guli dRisaTvis muSakis dRiuri anazRaurebis toli Tanxa Fondo adeguemento pensioni-
s (italiis socialuri dazRvevis erovnuli institutis mier dafuZnebul sapensio 
fonds). Tumca, praqtikaSi es norma iSviaTad gamoiyeneba, maSin, rodesac upirate-

soba eniWeboda kanonis 28-e muxliT gaTvaliswinebul proceduris Sebrunebasa da 
Cveulebriv dauyovnebel proceduras, romelic gaTvaliswinebulia samoqalaqo-sap-
roceso kodeqsis 669-e da Semdgom muxlebSi. amasTan dakavSirebiT ix. F. Pirelli, Il licenzi-
amento del dirigente sindacale` O. Mazzotta (ed.), I D Iritti Sindacali Nell’impresa, (Turin, 2010), 223 ff.
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402-e muxlis me-2 nawilis mixedviT, „samuSao drois ganmavlobaSi 
dasaqmebul(eb)is dasaqmebulTa gaerTianebis saqmianobaSi monawileoba 
dasaSvebia damsaqmebelTan SeTanxmebiT“.

am normis sistemuri regulireba, rogorc Cans, kidev ufro aZlierebs 
im dacvis meqnizms, romelic, zogadad, uzrunvelyofilia 1-li da me-3 
nawilebiT profesiuli kavSiris wevri muSakebisaTvis, an, yovel SemTx-

vevaSi, im muSakebisaTvis, romlebic monawileoben profesiuli kavSiris 
saqmianobaSi.

am SemTxvevaSi, qarTvelma kanonmdebelma airCia Ria xasiaTis termineb-

Si gamoxatuli norma: `saqmianoba“, romelsac axorcielebs dasaqmebulTa 
asociacia, ar aris dakonkretebuli da SeiZleba, ganxorcieldes samuSao 
dros, Tumca, im SemTxvevaSi, Tu damsaqmebeli ganacxadebs amaze Tanxmobas.

Sekreba da referendumi warmoadgens muSakTa mier profesiuli kav-
Siris saqmianobaSi pirdapiri monawileobis or tradiciul instruments, 
xolo gansaxilveli normiT SesaZloa mocul iqnes orive maTgani.

dasaqmebulTa Sesaxeb kanonis me-20 muxli aniWebs muSakebs Sekrebis 
uflebas im sawarmoo erTeulSi, romelSic isini muSaoben rogorc samuS-

ao saaTebis miRma, ise mis ganmavlobaSi, maqsimum aTi saaTis ganmavlobaSi, 
rac, rogorc, wesi anazRaurdeba.

krebebi SesaZloa exebodes ganurCevlad yvela muSaks an maT jgufebs 
da kompaniis profesiuli kavSiris warmomadgenlebi, iwvevdnen maT calk-
calke an erTad,  profesiul kavSirTan an samuSao sakiTxebTan dakavSire-

biT 48.
individualurad muSakebs aqvT Sekrebis ufleba maSin, rodesac krebis 

mowvevis uflebamosileba eqskluziurad profesiuli kavSiris warmomad-

genlobas eniWeba.
qarTuli debuleba naTlad miawers Sekrebis uflebas individualu-

rad muSakebs, am uflebis _ samuSao dros profesiuli kavSiris saqmiano-

baSi monawileobis _ ganxorcielebisaTvis pirobebis Tu sxva winapiro-

bebis (rogoricaa, magaliTad, moTxovna, rom specialurma koleqtiurma 
erTeulma moiwvios kreba) dawesebis gareSe.

SesaZloa, gonivrulad vamtkicoT, rom, miuxedavad imisa, rom gansax-
ilveli muxli ar akonkretebs amas,  „dasaqmebulTa gaerTianebis saqmiano-

ba“, romelSic muSakebs SeuZliaT miiRon monawileoba samuSao dros,  unda 

48 es debuleba  Sevsebulia koleqtiuri molaparakebisa da, kerZod, profesiuli ka-
vSiris unitaruli warmomadgenlobis CamoyalibebisaTvis miRebul, 1993 wlis 20 de-

kembris interkonfederaciuli SeTanxmebis (Accordo Interconfederale)  debulebebiT. 
amitom, dRes, Sekrebis ufleba mowesrigebulia me-20 muxlSi gansazRvruli princi-

pebisa da aseve, zemoaRniSnuli SeTanxmebis debulebebisa da damsaqmebeli daweseb-

ulebis mimarT gamoyenebadi koleqtiuri molaparakebis mier.
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exebodes profesiuli kavSiris Sesaxeb sakiTxebs an, nebismier SemTxvevaSi, 
dakavSirebuli unda iyos muSakTa interesebTan.

ufro metic, debulebebis Sedareba gvaCvenebs, rom  qarTul normaSi 
gansazRvruli ufleba yovelTvis moiTxovs damsaqmebelTan kooperacias/
SeTanxmebas, maSin, rodesac Sekrebis ufleba, rogorc kanonis III TaviT 
gaTvaliswinebuli profesiuli kavSiris yvela ufleba49, akisrebs dam-

saqmebels valdebulebas iTanamSromlos, raTa muSakebma SeZlon aseTi 
uflebis ganxorcieleba.

rogorc zemoT iqna aRnoSnuli, referendumi SesaZloa, moeqces pro-

fesiuli kavSiris „saqmianobis“ kategoriaSi, romelSi, me-40 muxlis, me-2 
nawili mixedviT, muSaks SeuZlia miiRos monawileoba samuSao dros da dam-

saqmebelTan SeTanxmebiT. kanonis 21-e muxli moiTxovs damsaqmeblisagan, 
dauSvas referendumis samuSao adgilze Catareba, samuSao drois miRma, 
profesiuli kavSiris im saqmianobasTan dakavSirebiT, romelic exeba 
sawarmosa da sawarmoo erTeulis yvela muSaks. referendumi moiwveva kom-

paniis profesiuli kavSiris yvela warmomadgenlobis mier.50
dabolos, am analizis miznidan gamomdinare,  saagitacio saqmianoba, 

profesiuli kavSiris sawevros SegrovebasTan erTad, SesaZloa, warmoad-

gendes dasaqmebulTa gaerTianebis saqmianobas.

3. damsaqmebelTa da dasaqmebulTa gaerTianebebis saqmianobaSi 
Carevis akrZalva

gaerTianebis Tavisufleba iqneboda mxolod deklaraciuli princi-

pi samarTlis nebismier sistemaSi, Tuki igi ar uzrunvelyofda wesebs, 
romelTa mizania im organizaciaTa „gacxrilva“, romlebic eqvemdebareba 
damsaqmeblebis an maTi asociaciis kontrols an, rogorc minimum, emor-

Cileba maT 51.

49 Sekrebis ufleba (me-20 muxli), referendumis Catarebis ufleba (21-e muxli), afi-

Sirebis Tavisufleba (25-e muxli), sawevros Segrovebisa da agitaciis ufleba (26-e 
muxli), profesiuli kavSirebis ufleba, gamoiyenon gansazRvruli sivrce (oTaxebi), 
romelic uzrunvelyofilia damsaqmebeli dawesebulebis mier profesiuli kavSiris 
saqmianobisaTvis (27-e muxli).
50 dRes, gansazRvrulia rogorc „profesiuli kavSiris unitaruli warmomadgenlo-

bebi“ 1993 wlis 20 dekembris interkonfederaciuli SeTanxmebis me-5 muxlis mixed-

viT.
51 1949 wlis  Sromis saerTaSoriso organizaciis №98 konvenciis me-2 muxli gansaz-

Rvravs, rom „muSakebi“ da dasaqmebulTa organizaciebi isargebleben adekvaturi 
dacviT nebismieri saxis Carevisagan erTmaneTis, erTmaneTis warmomadgenlebisa 
da  maTi dawesebulebis, funqciuri erTeulisa da administraciis wevrebis mxri-

dan. kerZod, qmdebebi, romelic mimarTulia damsaqmebelTa an damsaqmebelTa gaer-

TianebisaTvis muSakTa organizaciis daqvemdebarebisaken, an muSakTa organizaciis 
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saqarTvelos Sromis kodeqsis 403-e muxlis 1-li nawilis mizania 

„gacxrilos“ faqtiuri gaerTianebebi, ukrZalavs ra damsaqmeblebsa da dam-

saqmebelTa asociaciebs, maT wevrebsa da warmomadgenlebs, rom `Caerion 
erTmaneTis saqmianobaSi“; aseve, ganaxorcielon nebismieri qmedeba „rom-

lis mizania gaerTianebis saqmianobisaTvis finansuri an sxva saSualebebiT 
xelis SeSla masze kontrolis gansaxorcieleblad“ [me-2 nawili].

„zemoaRniSnul muxlSi gaweril akrZalvas axasiaTebs teleologi-

uri aspeqti: miuxedavad konkretuli aqtisa, romelic xorcieldeba an im 
saSualebebisa, romlis mixedviTac,  unda Sesruldes igi, mniSvnelovania 
mizani, romelic abrkolebs konkurenti profesiuli kavSiris avtonomias 
an sxvagvarad axorcielebs masze kontrols.

amasTan dakavSirebiT, SesaZloa, gamosadegi iyos samarTlis Teoriis 
mier ganviTarebuli interpretaciuli saSualebebisa da kanonis me-17 
muxlsadmi mimarTva, romelic ukrZalavs damsaqmeblebsa da maT aso-

ciaciebs daafuZnon an finansuri Tu sxva saSualebebiT mxari dauWiron  
dasaqmebulTa gaerTianebebs (e.w. sindacati di comodo) precedentuli samar-

Talis gamoyenebas.
amasTan, me-17 muxlis SemTxvevaSi, akrZaluli aucilebeli arsebiTi 

damaxasiaTebeli elementi aris mizani, romelsac emsaxureba damsaqmeblis 
saqcieli, saxeldobr, dasaqmebulTa gaerTianebasTan dominanturi urT-

ierTobis damyarebas an, nebismier SemTxvevaSi, im daqvemdebarebuli pro-

fesiuli kavSirebis dafuZnebas, romlebic mxolod moCvenebiT antagonis-

turni arian.
vinaidan rTulia sxvadasxva tipis saqcielis identificireba, 

romelzec SesaZloa, zemoqmedebdes zemoaRniSnuli akrZalva, kanonis me-
17 muxli iseve, rogorc 403-e muxli, ar gansazRvravs mas a priori.

Tumca, arsebobs ramdenime qmedeba, romelic namdvilad jdeba aRniS-

nuli normis sferoSi; aseTebia: aSkara dafinansebasTan erTad, xelmZR-

vanelobis sxvadasxva forma, rogoricaa ufro „sasurveli“ profesiuli 
kavSirebisaTvis an maTi warmomadgenlebisaTvis gansakuTrebulad pref-

erenciuli mopyroba52 an karieruli winsvlis uzrunvelyofa, diskrimi-

naciuli dasaqmeba, specialuri privilegiis mqone daTmobebi (magaliTad, 
Svebulebasa da kompaniis sakuTrebis gamoyenebasTan dakavSirebiT).

ufro metic,  muSakTa gaerTianebisaTvis mxardaWeris akrZalvaSi moaz-

rebulia, aseve damsaqmeblis is qmedebebi, romelic profesiul kavSirs 

finansuri, Tu sxva saSualebebiT mxardaWera, aseTi organizaciebis damsaqmebelTa 
an damsaqmebelTa gaerTianebis kontrolisaTvis daqvemdebarebis mizniT, am muxlis 
mniSvnelobidan gamomdinare, ganxiluli iqneba, rogorc Careva.
52 aRniSnulTan dakavSirebiT, ix.  viCenzas sasamarTlos gadawyvetileba, 2001 wlis 11 
aprili, Lav, Giur., (2001), 965
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koleqtiuri molaparakebis iseve, rogorc koleqtiuri xelSekrulebis 
dadebisas yvelaze sasurvel partniorad aqcevs, vinaidan, aseT SemTx-

vevebSi, rogorc mxardaWerili profesiuli kavSiris nebas iseve, rogorc 
muSakTa potenciur SeTanxmebas, rogorc sindacati dicomodo, ar aqvs mniSvn-
eloba53.

analogiurad, SenarCunebul iqna azri, rom koleqtiuri xelSek-

rulebis farglebSi, im profesiuli kavSiris daSvebam, romelsac ar mou-

weria xeli xelmomwer profesiul kavSirebs Soris molaparakebaSi, Sesa-
Zloa, gamoiwvios pirvelis aramarTlzomieri mxardaWera54.

miuxedavad amisa, dafuZnebisa da mxardaWeris akrZalva sindacati di co-
modo, ver gamomdinareobs profesiul kavSirTa Soris Tanaswori mopyrob-

is principidan.
amis sawinaaRmdegod, dadasturebul iqna, rom koleqtiuri xelSek-

rulebis is pirobebi, romelic iTxovs damsaqmeblis mier im profesiuli 
kavSiris finansur daxmarebas, romlis saqmianobac, saqmisadmi kompeten-

turi sasamarTlos mier ganxorcielebuli Sefasebis safuZvelze, Tavi-

sufalia damsaqmeblisa Tu sxvaTa SezRudvebisagan an gavlenisagan, ar ar-

Rvevs sindacati di comodo akrZalvas da, Sesabamisad, kanonieria.55
rogorc ukve aRiniSna56, sindacati di comodo akrZalva aseve aucileblad 

gulisxmobs muSakebisa da damsaqmeblebis Sereuli gaerTianebebis akrZal-

vas.57 
udavoa, rom faqtobrivi profesiuli kavSirebis dafuZneba da mx-

ardaWera (anu gasaxilveli muxliT gansazRvruli `Careva“) aris pro-

fesiuli kavSiris winaaRmdeg mimarTuli qmedeba, vinaidan mas SeuZlia, 

53 Sead. P. Monaco, Art. 17 Statuto dei Lavoratori, in M. Grandi, G. Pera, Commentario breve alle 
leggi sul lavoro, me-10 sq., 771.
54 rac Seexeba profesiuli kavSiris mier im koleqtiuri xelSekrulebis ubralod, 
formalurad xelmoweris sakiTxs, romelzec molaparakeba awarmoes sxva gaerTiane-

bebma (imisaTvis, raTa daadginoT, subieqtebi, romlebsac gaaCniaT ufleba daaf-

uZnon profesiuli kavSiris warmomadgenloba kompaniaSi kanonis me-19 muxlis b) 
qvepunqtis mixedviT) aseve, ix.  sakasacio sasamarTlos 2010 wlis 5 agvistos №18260 
gadawyvetileba (Giust. Civ. Mass. (2010), 9, 1185) da 2005 wlis 2 dekembris №26239 
gadawyvetileba (Giust. Civ. Mass. (2005) 7-8), romliTac ganimarta, zustad am mizez-

iT, rom profesiuli kavSiris warmomadgenloba aris maxasiaTebeli, romelic ar 
SeiZleba damokidebuli iyos meore mxaris aRiarebaze, kanonis me-19 muxliT uzrun-

velyofili kriteriumi praqtikaSi ekvivalenturia profesiuli kavSiris  SesaZle-

blobisa, daadginos es, rogorc xelSekrulebis meore mxarem.
55 Sead. sakasacio sasamarTlos 1991 wlis 3 aprilis №3455 gadawyvetileba, Riv. Giur. 
lav., (1991), II, 484.
56 M.V. Ballestrero, me-15 sq., 103.
57 am sakiTxTan dakavSirebiT, ix. aseve Pretura di Milano-s (milanis saolqo sasamarTlo) 
1993 wlis 15 ivnisi gadawyvetileba, Riv. It.Dir. Lav., (1994), II, 50, romelic gamoricxavs 
Sereuli profesiuli kavSirebis kanonierebas.
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daabrkolos an SezRudos namdvili profesiuli kavSirebis gaerTianebis 
Tavisufleba. italiis samarTlis sistemaSi, am ukanasknels SeuZlia, Sei-
tanos sarCeli kanonis 28-e muxlis safuZvelze damsaqmeblis winaaRmdeg58 
imisaTvis raTa, aRkveTos profesiuli kavSiris winaaRmdeg mimarTuli 
qmedeba da gamoasworos misi Sedegebi. amasTan dakavSirebiT, bundovania, 
SeuZlia Tu ara sasamarTlos sindacati di comodo-s daSla59.

koleqtiuri xelSekrulebebi, romlebic dadebulia im subieqtebs So-

ris, romlebic dafuZnebulia an mxadaWerilia iseTi saSualebiT, romelic 
arRvevs zemoaRniSnul akrZalvas, Tanxmobis naklidan gamomdinare, ba-
Tilia.60

ticiana vetori

milanis bikokas universitetis asocirebuli

profesori Sromis samarTalSi

58 im SemTxvevaSi, Tuki profesiuli kavSiri dafuZnebulia an mxardaWerilia dam-

saqmeblebis asociaciis mier, sarCeli aRiZvreba TiToeuli damsaqmeblis winaaRmdeg, 
romelic erTaderTi SesaZlo subieqtia, romlis winaaRmdegac SesaZlebelia sarCe-

lis Setana kanonis 28-e muxliT gaTvaliswinebuli specialuri proceduriT (amasTan 
dakavSirebiT, ix. Mancini in G. Ghezzi, G. F. Mancini, L. Montuschi, U. Romagnoli, Statuto dei 
diritti dei lavoratori, me-10 sq., 76).
59 upiratesi pozicia amis winaaRmdegia, vinaidan faqtobrivi profesiuli kavSiri 
mainc daculia konstituciis me-18 muxliT, romelic aniWebs organizaciis Camoya-

libebis uflebas im miznebisaTvis, rac ar aris akrZaluli sisxlis samarTliT (M.V. 
Ballestrero, Diritto sindacale, (2014), 104; O. Mazzotta, Diritto sindacale, (2014), 10).
60 A. Montemarano, I diritti sindacali: l’esercizio nell’impresa dell’attivitá sindacale, (1986, Rome), 
184. aRniSnulTan dakavSirebiT, ix. aseve  sakasacio sasamarTlos 1986 wlis 19 martis 
№1913 gadawyvetileba (in Riv. It. Dir. Lav., (1986), II, 699), romlis saSualebiTac dadg-

inda, rom kanonis me-19 muxlis debulebis safuZvelze (romlis mixedviTac, erovnul 
doneze moqmedi yvelaze warmosadegi profesiuli kavSirebis organizaciebs gaaC-
niaT ufleba, Camoayalibon profesiuli kavSiris warmomadgenloba maSin, rodesac 
is profesiuli kavSirebi, romlebic ar akmayofileben aRniSnul moTxovnebs, ver 
isargebleben am uflebiT), aseve anazRaurebadi Svebulebis ufleba _ uzrunve-

lyofilia mxolod im profesiuli kavSiris warmomadgenlobis wevrebisaTvis, ro-

melic Camoyalibebulia samarTlis mixedviT, kanonis 23-e muxlis gaTvaliswinebiT _ 

ara aqvT im muSakebs, romlebic ukanono profesiuli kavSiris wevrebi arian. da, Tuki 
xelSekruleba dadebulia am normisaTvis gverdis avlis mizniT, igi iTvleba baTi-

lad misi sagnis ukanonobis gamo, romlis Sedegicaa preferenciuli mopyrobis miz-

nis xelSewyoba, ufro metic, es daarRvevda sajaro wesrigs, romelic miTiTebulia 
zemoaRniSnul debulebaSi da aseve, damsaqmeblisaTvis dawesebul pirdapir akrZal-

vas finansuri Tu sxva saSualebebiT mxari dauWiros dasaqmebulTa gaerTianebas, ro-

gorc es dasaqmebulTa Sesaxeb kanonis me-17 muxliTaa gaTvaliswinebuli.
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kari III

koleqtiuri SromiTi urTierToba

Tavi X

koleqtiuri xelSekruleba 

muxli 41. zogadi debulebani  

1. koleqtiuri xelSekruleba ideba erT an met damsaqmebels an erT an 
met damsaqmebelTa gaerTianebas da erT an met dasaqmebulTa gaerTianebas 
Soris.

2. koleqtiuri xelSekruleba:
a) gansazRvravs Sromis pirobebs; 
b) awesrigebs damsaqmebelsa da dasaqmebuls Soris urTierTobas; 
g) awesrigebs erT an met damsaqmebels an erT an met damsaqmebelTa 

gaerTianebas da erT an met dasaqmebulTa gaerTianebas Soris urTierTo-

bas.
3. mxareebi Tavad gansazRvraven koleqtiuri xelSekrulebis pirobebs.
4. erT-erTi mxaris mier koleqtiuri xelSekrulebis dadebis Taobaze 

iniciativis gamoCenis SemTxvevaSi mxareebi valdebuli arian, keTilsindis-

ierad awarmoon molaparakeba.
5. molaparakebis procesSi mxareebi erTmaneTs awvdian informacias 

molaparakebasTan dakavSirebuli sakiTxis (sakiTxebis) Taobaze. mxares 
ufleba aqvs, ar miawodos meore mxares konfidencialuri informacia, 
xolo konfidencialuri an/da sxva saxis informaciis miwodebis SemTxveva-

Si moiTxovos am informaciis konfidencialurobis dacva.
6. dauSvebelia koleqtiuri xelSekrulebis dadebis procesSi saxelm-

wifo da adgilobrivi TviTmmarTvelobis organoebis Careva. amgvari Care-

viT dadebuli koleqtiuri xelSekruleba baTilia.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

komentari

1. Sesavali

Sromis kodeqsis mesame kari, romelic mTlianad eZRvneba koleqtiur 
xelSekrulebas, daeqvemdebara radikaluri xasiaTis gadaxedvas 2013 wlis 
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12 ivnisis №729 kanonis meSveobiT, romelmac am kodeqss moutana ramden-

ime sxva mniSvnelovani cvlilebac. kerZod, industriuli urTierTobebis 
sakiTxi daeqvemdebara kanonmdeblis mier radikalur Zvrebs, romelmac, 
erTi mxriv, Seavso winamorbedi kanonmdeblobis aSkara xarvezebi da, meo-

re mxriv, ganaxorciela ramdenime institutis modernizacia, moiyvana ra 
isini SesabamisobaSi saerTaSoriso standartebTan.

  vinaidan reformis Semdgomi mokle periodi, jer kidev ar gvaZlevs 
saSualebas, gavaanalizoT misi efeqtebi, SevecdebiT, gavavloT paraleli 
Zvel da axal disciplinebs Soris, gamovkveToT mniSvnelovani warmodge-

nili inovaciebi.
pirvel rigSi, aRsaniSnavia, Tu ramdenad dakninebulia sagani, ro-

melic, miuxedavad imisa, rom Sekvecilia  (rogorc axla, ise warsulSi) 
mxolod 3 muxlad, paraleleur reJimSi, regulirebulia 1997 wlis 2 apri-

lis profesiuli kavSirebis Sesaxeb kanoniT (saqarTvelos kanoni profe-

siuli kavSirebis Sesaxeb, Secvlili 2010 wlis 12 noembris №3591 kanoniT), 
mis winamorbedTan SedarebiT. 2010 wlis teqsti, faqtobrivad, koleqtiur 
xelSekrulebasTan mimarTebiT, arsebiTad 2006 wlis teqstis identuri 

iyo, rac, Tavis mxriv, gamoica im sistemis reformirebisaTvis, romelic 
jer kidev mowesrigda 1973 wlis sabWoTa kavSiris Sromis kodeqsiT.  miuxe-

davad imisa, rom es ukanaskneli Seicvala 1997 wels, mainc moicavda winaaR-

mdegobriv elementebs sabazro ekonomikaze orientirebul sistemasTan 
mimarTebiT. 2006 wels Zveli kanonis sawinaaRmdego ideologiiT motivi-

rebulma kanonmdebelma gamoTqva survili, uzrunveleyo SromiT urT-

ierTobebSi monawileTa Tavisufleba saxelmwifo Carevisagan,  miandro ra 
misi Sinaarsi mxareTa Tavisufal iniciativas.

Tumca aseTma deregulaciam Sromis samarTali meore ukiduresobamde 

miiyvana: individebis totaluri Tavisuflebis waxalisebiT moxda dam-

saqmeblisa da dasaqmebulis Tanasworobis mxolod furcelze aRiareba, 
ramac Zvel kodeqss ̀ damsaqmeblis prioritetebsa da interesebze mkacrad 
orientirebulobis“1 saxeli mouxveWa. Tumca, 2013 wlis reformam, masze 
liberaluri daRis dasmiT, SemogvTavaza samarTlebivi dacvis aucile-

beli saSualebebi, raTa aseve uzrunveleyo SromiTi urTierTobis monawi-

leTa arsebiTi Tanasworoba.

1 Z. Shvelidze, Transition from Soviet to Liberal Labour Law: Labour Standards in Georgia, Relation 
at XVI ILERA’s world congress, Philadelphia, 2-5 July 2012, 2.
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2. koleqtiuri molaparakebebis monawileni

 reformis mier SemoTavazebuli pirveli da yvelaze mniSvnelovani inova-

cia moicavs industriuli urTierTobebis moTamaSeTa SerCevas. 41-e mux-

lis 1-li punqtiT isini ganisazRvreba, rogorc, erTi mxriv, erT an meti, 
damsaqmebels an damsaqmebelTa gaerTianeba da, meore mxriv, rogorc erTi 
an meti profesiuli kavSiri. es wesi ar aris kvlevis gansakuTrebuli punq-

ti, magram imisaTvis, rom gavigoT inovaciis xarisxi, unda gaviazroT Zveli 
versiis formulireba. faqtobrivad, saboloo, saxecvlili teqstiT gane-
sazRvreboda koleqtiuri xelSekrulebis mxareebi, rogorc damsaqmebe-

li, erTi mxriv,  da ori an meti damsaqmebeli an profesiuli kavSiri, meore 
mxriv. amgvarad, es debuleba warmogvidgenda Semdegi saxis or problemas:  
_ koleqtiuri xelSekrulebis SesaZlo mxareebs Soris iyvenen „ori an meti 
dasaqmebuli“ calke, profesiuli kavSirisagan gancalkevebiT; damsaqme-

belTa gaerTianebebi ki im mxareTa CamonaTvalSi iyo, romelTac gaaCniaT 
koleqtiuri xelSekrulebis dadebis ufleba.

 2.1. ramdenime damsaqmeblis mier uti singuli dadebuli 
(koleqtiuri?) xelSekruleba

pirvel rigSi, muSakebis/profesiuli kavSirebis binomis simravle Sesa-
Zloa, wavikiTxoT, rogorc araformaluri gaerTianebebis, rogorc mo-

laparakebis damoukidebeli obieqtis, aRiareba normis meore nawilSi 
miTiTebul formalur profesiul kavSirTan SedarebiT, an, rogorc mu-

SakTa simravlis mier dadebuli (koleqtiuri?) xelSekrulebis legitima-

cia. Tumca, meore SemTxvevaSi, maTi ganzraxvis manifestacia ver Sejerdeba 
ise, rom Camoyalibdes interesis erTi centri, aramed  darCeba gancalkev-

ebiT da ubralod daemateba erTmaneTs (rac safuZvels Cauyris ufro mra-

val individualur xelSekrulebas, vidre koleqtiur xelSekrulebas). 
ufro frTxilad wakiTxvis Semdgom meore SesaZlebloba ukeTesi Cans. es 
norma, faqtobrivad,  iyenebs frazas „damsaqmebelTa gaerTianebas“ da ara 

„profesiul kavSirs“ Sesabamisi erTobis aRsaniSnavad. gansxvaveba gaxda 
mniSvnelovani imis gaTvaliswinebiT, rom profesiuli kavSirebis Sesaxeb 
saqarTvelos kanonis me-2 muxlis me-8 punqtiT ganisazRvreba Semdegi _ 

„profesiuli kavSiris, profesiuli kavSirebis gaerTianebis (asociaciis) 
dasafuZneblad sainiciativo (saorganizacio) jgufi iwvevs damfuZnebel 
krebas (konferencias, yrilobas), romelic iRebs wesdebas da irCevs xelmZ-

Rvanel profkavSirul organoebs.“ qarTuli samarTlis sistemaSi „profe-

siuli kavSiris“ ganmartebis farglebSi ar moiazreba profesiuli kavSiri 
farTo gagebiT, aramed mxolod is, rasac SeuZlia daakmayofilos kanon-
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mdeblis mier gawerili konkretuli kriteriumebi _ igi unda iyos struq-

turirebuli kanonis mixedviT (me-7 muxlis me-2 punqtis  mixedviT, aseve 
unda daregistrirdes2 da, maSasadame, rogorc minimum, mtkicebulebis 
uzrunvelyofis mizniT, unda iyos werilobiTi dokumentebis safuZvelze 
Camoyalibebuli) da  arCeuli unda hqondes mmarTveli organoebi. Semdgo-

mi, me-3 muxlis me-9 punqtidan  SeiZleba detalurad dadgindes, rom, sab-
olood, profesiuli kavSiri unda Sedgebodes minimum 15 muSakisagan3. ami-
tom, Tuki profesiuli kavSiri namdvilad `dasaqmebulTa gaerTianebaa“, 
sapirispiro ar maincdamainc ar Seesabameba simarTles. Sromis kodeqsis 
teqstSi meore terminis gamoyenebiT gansazRvruli iyo, rom mieTiTeboda 
ara mxolod 1997 wlis aqtiT specialurad daregulirebuli registri-

rebuli profesiuli kavSiri, aramed, ufro zogadad,  nebismieri profe-

siuli kavSiris gaerTianeba, romlebsac ara aqvT struqturirebuli saxe 
zemoaRwerili modelis mixedviT.

amitom, Tuki kavSiris mier koleqtiuri xelSekrulebis dadebis Sesa-
Zlebloba, farTo gagebiT, unda veZeboT am debulebis bolo nawilSi, maSin 
gamoTqma „ori an meti dasaqmebuli“ unda  gulisxmobdes ramdenime muSaks, 
romlebic imis magivrad, rom moqmedebdnen, rogorc sxvadasxva interesis 
gancalkevebuli rgoli, unda agrZelebdnen uti singuli-is gamoxatvas, Tuki 
isini ar iqnebian gaerTianebuli im upiratesobis garSemo, rom moaweron 
xeli standartul xelSekrulebas.

amitomac, 41-e muxlis pirveli paragrafi unda wavikiTxoT, farTo 
gagebiT, profesiuli kavSiris mier koleqtiuri xelSekrulebisaTvis 
xelis mowera da  ramdenime muSakis mier (miuxedavad imisa, rom SeiZleba 
orze metic ar iyos) SesaZloa, arastabiluradac ki,  individualurad da 
sxva saxis jgufebis intervenciis gareSe,  valdebulebis aReba, rom gamox-

aton saerTo neba.
Tumca es ar gamoiyureba, rogorc saTanado arCevani, vinaidan sxva, 

maT Soris italiis, samarTlebrivi gamocdilebis gamokvlevidan Cans, 
rom aseTi SesaZlebloba Seicavs damsaqmeblis mier profesiuli kavSiris 
saqmianobis ganzrax dabrkolebisa da SezRudvis mniSvnelovan risks. faq-

tobribad, am gagebiT, ukanonod miiCneva kompaniaSi damsaqmeblis mier  

2 1997 wlis 2 aprilis profesiuli kavSirebis Sesaxeb saqarTvelos kanonis me-7 mux-

lis me-2 punqti; „profesiuli kavSirisa da profesiuli kavSirebis gaerTianebis 
(asociaciis) wesdebebi, wesdebebSi cvlilebebi da damatebebi registraciaSi tar-

deba kanonmdeblobiT dadgenili wesiT“.
3 1997 wlis 2 aprilis profesiuli kavSirebis Sesaxeb saqarTvelos kanonis me-3 mux-

lis me-9 punqti; „proforganizatori (profjguforgi) _ profkavSiris wevri, ro-

melic arCeulia im profkavSiruli organizaciis mier, sadac aRricxvaze imyofeba 
profkavSiris 15 wevrze naklebi, da romelic moqmedebs profkavSiris wevrTa krebis 
rwmunebiT“.
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gaerTianebisaTvis „gverdis avlaa“, anu nebismieri mcdeloba, rom iqonios 
saqme pirdapir muSakebTan, vinaidan es ganixileba gaerTianebis warmomad-

genlobisaTvis, rogorc „bunebrivi partniorisaTvis“ mis uflebamosile-

baze uaris Tqmad4. amitomac aseTi saqcieli, italiuri samarTlis 
mixedviT, sanqcirebulia dasaqmebulTa Sesaxeb kanonis 28-e muxlis mixed-

viT, romliTac isjeba gaerTianebis winaaRmdeg mimarTuli qmedeba. es 
wesi ukanonod acxadebs damsaqmeblis mier ganxorcielebul nebismier 
saqciels, sadac ikveTeba ganzraxva Tavisuflebisa da profesiuli kav-
Siris saqmianobis, maT Soris gaficvis uflebis aRkveTaze an SezRudvaze. 
amitomac,  surda ra waexalisebina profesiuli kavSiris saqmianoba samuS-

ao adgilze, damsaqmeblis zogadi xasiaTis molaparakebaze valdebulebis 
ararsebobis gaTvaliswinebiT, kanonmdebelis ganzraxva  iyo, koleqtiuri 
xelSekrulebis xelmoweris dros, profesiuli kavSirebisaTvis special-

uri dacvis uzrunvelyofa. am fazaSi, faqtobrivad,  muSakTa gaerTianebis 
SesaZlo Seviwroeba ara mxolod CamoarTmevs maT koleqtiuri molapara-

kebidan gamomdinare molaparakebis uflebiT misaReb sargebels (romelic 
maT SesaZleblobas aZlevs gaaumjobeson xelSekrulebis pirobebi), ar-

amed, aseve safrTxes Seuqmnis gaerTianebis, rogorc subieqtis, gadarCe-

nas, romelic, ontologiurad, Tavis mxriv, Tavs aRiqvavs misTvis mikuT-

vnebuli rolisagan ganZarcvulad.
garda samarTlebrivi SezRudvebisa, unda iTqvas, rom  gaerTianebis 

Sida wesrigi ixreba msxvili moTamaSeebis (gaerTianebebis) mier molapara-

kebis warmoebis tendenciisaken. 2013 wlis 31 maisis Confi ndustria-s, CGI-s, 
CISL-s da UIL-s Soris gaformebuli, uaxlesi urTierTgagebis memorandu-

mi iyo pirveli SemTxveva, roca gaTvaliswinebul iqna kerZo seqtorSi mo-

laparakebebis magidasTan daSvebis zusti wesebi. sajaro seqtorSi arsebu-

lis msgavsi SerCevis kriteriumis miRebiT im karis 1-li punqtiT, romelic 
uzrunvelyofs „sakuTrebasa da molaparakebis efeqtianobas“, ganisaz-

Rvreba, rom „koleqtiuri molaparakebebi Riaa profesiuli kavSirebis 
organizaciaTa am xelSekrulebis xelmomweri federaciebisaTvis, ro-

melic, erovnuli koleqtiuri SromiTi xelSekrulebis farglebSi,  war-

moadgens ara umetes 5%-s, wevrTa saSualo raodenobisa da amomrCevelTa 
raodenobis gaTvaliswinebiT“, Tumca, Tuki muSakTa warmomadgenlobis 
arCevnebi ar Catarebula _ mxolod wevrTa raodenobis gaTvaliswinebiT. 
aseT SemTxvevaSi, xelSekrulebis teqsti iTvaliswinebs, rom wevrTa ra-

4 F. Lunardo, Il contratto collettivo aziendale: soggetti ed effi cacia, report on the 2011 AIDLaSS 
meeting ̀ Le relazioni sindacale nell’impresa~, at 12; amJamad Dir.Lav.Rel. Ind., I, 2012, 30 da prec-

edentebi, romlebic citirebulia aq, gansakuTrebiT: Cass. April 9, 1992, n. 4319, in Riv. 
Giur Lav., (1992), II, at 63, Cass. April 16, 1976, n.1366, in Foro It., 1976, I, c. 1132; Cass. October 
25, 1976, n.3836, in Foro It., 1977, I, c. 106
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odenoba ganisazRvreba kavSirisaTvis  wardgenili sawevro Senatanis 
formebis procentulobiT formebis saerTo raodenobasTan mimarTebiT 
maSin, rodesac amomrCevelTa raodenoba aris  kavSiris mier miRebuli 
xmebis procenti, romlis Sedarebac xdeba im xmaTa saerTo raodenobas-

Tan, romlebic aucilebelia muSakTa warmomadgenlobis arCevnebisas. am 
gziT,  organizaciebi, romlebic ar gamoirCeva gaerTianebaSi dajgufe-

buli stabilurobis gansazRvruli doniT da ar aris organizebuli, ver 
akmayofilebs aucilebel moTxovnebs. sabolood, Tuki Cven mxedvelobaSi 
miviRebT, rom, umetes SemTxvevaSi, sawevros misaRebad kavSirma unda da-

dos specialuri xelSekruleba damsaqmebelTan, mikerZoeba aSkarad Zli-

erdeba  maRali donis warmomadgenlobis mqone kavSirebis mimarT.
kavSirTan molaparakeba waxalisebulia am sakiTxTan dakavSirebuli 

Sromis saerTaSoriso organizaciis regulaciebiT5 da, kerZod, „profe-

siul kavSirebSi gaerTianebisa da koleqtiuri molaparakebis Sesaxeb“  №98 
konvenciis6 me-4 muxliT, sadac vkiTxulobT: „erovnuli mdgomareobis Se-
sabamisi zomebi gatardeba, saWiroebis SemTxvevaSi,  damsaqmeblebsa da dam-

saqmeblTa organizaciebsa da organizaciaTa muSakebs Soris nebayoflo-

biTi molaparakebis meqanizmis srulyofili ganviTarebisa da gamoyenebis 
wasaxaliseblad, koleqtiuri xelSekrulebis meSveobiT dasaqmebis piro-

bebis mowesrigebis gaTvaliswinebiT“. profesiuli kavSiris gamoricxviT, 
damsaqmeblis muSakTan pirdapiri molaparakebis SesaZlebloba winaaRmde-

gobaSi modis zemoaRniSnuli konvenciidan gamomdinare specialur dacv-

asTan, romelSic gamoyenebulia „damsaqmebeli _ muSakTa organizaciis“ 
dialeqtika.

es mniSvnelovani sakiTxi ganixila aseve Sromis saerTaSoriso orga-

nizaciis konvenciaTa da rekomendaciebis gamoyenebis eqspertTa komitet-

ma (SemdgomSi _ CEACR), romelmac №2009/80 sxdomis dros, oficialurad 
gaaprotesta saqarTvelos kanonmdeblobis winaaRmdegoba Sesabami saerTa-

Soriso normebTan, rac iZleva dasaqmebulebTan profesiuli kavSirisaT-

vis gverdis avliT pirdapiri  molaparakebis SesaZleblobas da, Sesabam-
isad, moiTxova saqarTvelos mTavrobisagan  am kanonmdeblobis Secvla7.

5 saqarTvelo SeuerTda Sromis saerTaSoriso organizacias 1993 wels da dRevan-

deli mdgomareobiT ratificirebuli aqvs 16 konvencia.
6 ratificirebuli saqarTvelos mier 22.06.1993.
7 Sromis saerTaSoriso organizacia, konvenciebisa da rekomendaciaTa gamoyenebis 
eqspertTa komitetis angariSi, 2010, 146-147:  „komitetma adre aRniSna, rom Sromis 
kodeqsis 41-e-43-e muxlebi, rogorc Canda, erTsa da imave mdgomareobaSi ayenebda 
profesiul kavSirTan dadebul xelSekrulebebsa da  damsaqmebelsa da profesiul 
kavSirSi gauwevrianebel,  maT Soris, ori muSakis mier dadebul xelSekrulebebs. 
kometeti aRniSnavs, rom mTavrobis miTiTeba, rom №98 konvencia ar iTvaliswinebs 
koleqtiuri xelSekrulebebis upiratesobas individualur xelSekrulebebTan Se-
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miuxedavad imisa, rom 2010 wels gamoica axali Sromis kodeqsi, am 
sakiTxTan dakavSirebiT araferi Secvlila8.

Tumca am sistemis saerTaSoriso standartebTan Sesabamiso-

bis uzrunvelyofis mizniT, SegviZlia, moviSvelioT administraciul 
samarTaldaRvevaTa kodeqsis 42-e  muxli9, romliTac isjeba SromiTi 
standartebis darRveva da dacva  gamoixateba Sromis anazRaurebis as 
minimalor odenobamde (erTi wlis ganmavlobaSi gameorebis SemTxvevaSi _ 

oras minimalur odenobamde) jarimis dawesebiT. es aris Sinaarsis mxriv 

darebiT da adasturebs, rom erovnuli kanonmdeblobiT, profesiul kavSirebTan 
dadebuli  xelSekrulebebi da profesiuli kavSiris arawevr muSakebTan dadebuli 
xelSekrulebebi ganixileba Tanasworad. mTavroba xazs usavams im faqts,  erovnuli 
kanonmdeblobiT,  koleqtiuri molaparakebis ufleba ar aris mxolod profesiuli 
kavSiris prerogativa,  dasaqmebulTa sxva jgufebsac SeuZliaT, miiRon monawileoba 
damsaqmebelTan gamarTul molaparakebebSi. komitetisaTvis rTulia, rom SeuTavsos 
kanonis mier am ori saxis xelSekrulebebisaTvis Tanaswori statusis miniWeba kole-

qtiuri molaparakebebis Sesaxeb Sromis saerTaSoriso organizaciis principebs, 
romlis mixedviT, „koleqtiuri xelSekrulebis dasaqmebis pirobebis regulaciis 
gaTvaliswinebiT, unda waxalisdes damsaqmeblebisa da damsaqmebelTa organizacieb-

sa da organizaciaTa muSakebs Soris nebyoflobiTi molaparakebis meqanizmis sru-

lyofili ganviTareba da gamoyeneba“. Tu, profesiul kavSirTan molaparakebis pro-

cesisas,  sawarmo sTavazobs ukeTes samuSao pirobebs profesiuli kavSiris arawevr 
muSakebs individualuri xelSekrulebiT, arsebobs seriozuli riski imisa, rom es 
daakninebs profesiuli kavSiris molaparakebis unars da gamoiwvevs diskriminaciul 
situaciebs profesiuli kavSiris arawevri muSakebis sasargeblod. ufro metic, aman 
SesaZloa, waaxalisos profesiul kavSirSi gawevrianebuli muSakebis mier kavSiridan 
gasvla. komiteti amaxvilebs mTavrobis yuradRebas, 1951 wlis (№91) koleqtiuri 
xelSekrulebebis Sesaxeb rekomendaciaze, romelic xazs usvams muSakTa organiza-

ciis, rogorc koleqtiuri molaparakebis erT-erTi mxaris, rols. imis gaTval-

iswinebiT, rom misi arsebobis SemTxvevaSi, warmomadgenlobiTi organizaciis gver-

dis avliT, sawarmosa da dasaqmebulTa Soris pirdapiri molaparakeba ewinaaRmdegeba 
im princips, romlis mixedviTac unda waxalisdes molaparakebebi damsaqmebelsa da 
muSakTa organizacias Soris, komiteti iTxovs mTvarobisagan,  miiRos aucilebeli 
zomebi, raTa Secvalos kanonmdebloba da uzrunvelyos, rom profesiuli kavSirebis 
pozicia ar daknindes damsaqmebelTa sxva warmomadgenlobis arsebobiTa da  profe-

siuli kavSiris arawevri personalis sasargeblo diskriminacaiuli mdgomareobiT. 
komiteti iTxovs mTavrobisagan, man miuTiTos aRniSnul sakiTxTan dakavSirebul 
nebismier Semdgom warmoSobil garemoebaze“. imave pirobebiT, Sead. ILO, Report of the 
Committee od Experts, me-7 sq., 104.
8 imisaTvis, raTa srulyofilad gavigoT im efeqtebis simZlavre, romlebic momdin-

areobs dasaqmebulebTan pirdapir molaparakebis SesaZleblobis aRiarebidan, unda 
gaviTvaliswinoT, rom samTavrobo wyaroebis mixedviT, saqarTveloSi gaerTianebi-

sadmi swrafva xasiaTdeba mxolod 12%-iT (Sromis saerTaSoriso origanizaciis, 
konvenciebisa da rekomendaciaTa gamoyenebis eqspertTa komitetis angariSi, 2012, 
157, romelSic aRniSnulia, rom uaxlesi xelmisawvdomi monacemebi aris 2008 wlis). 
damatebiT, imave wlis koleqtiuri xelSekrulebis moqmedebis sferos mxolod 25.9% 
iyo (ix. ILO, Social dialogue indicators, International Statical Inquiry 2008-09, 2011, 14).
9 1984 wlis 15 dekembris kanoni.
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metad bundovani wesi,  moqmedebs ra sabolood,  rogorc zogadi xasiaTis 
sanqcia ise, rom ar aris advili davadginoT, am SemTxvevaSi, dasaqmebas-

Tan dakavSirebuli norma, romelsac saukeTesod SeuZlia akrZalos Sro-

mis saerTaSoriso organizaciis mier uaryofili qmedeba. Sromis kodeq-

sis 41-e muxlis 1-li nawili, rogorc Cans, gamousadegaria am miznisaTvis. 
marTlac, igi piradapir uzrunvelyofs muSakebTan pirdapiri molapara-

kebis SesaZleblobas da, Sesabamisad, adasturebs sakiTxis sapirispirod 
gadawyvetas. Tumca, imave kodeqsis me-2 muxlis me-3 nawili (romelic Car-

Tulia ZiriTad principebsi da, Sesabamisad, emsaxureba yvela danarCenis 
interpretacias) krZalavs nebismieri saxis dikriminacias, maT Soris, gaer-

Tianebis wevrobidan da piradi Sexdulebebidan gamomdinare (akrZalva, 
romelic dRes ganmtkicebulia axali kanonmdeblobiT, pirdapiri formiT 
profesiuli kavSiris wevrobas aRwers, rogorc diskriminaciis erT-erT 
safuZvels). am ori muxlis (administraciul samarTaldarRvevaTa kodeq-

sis 42-e muxlisa da Sromis kodeqsis me-2 muxlis me-3 nawilis) gaerTianeb-

uli efeqtidan gamomdinare, SesaZlebelia iTqvas, rom muSakebTan pirda-

piri molaparakebis legitimurobis miuxedavad, am uflebis eqsploatacia 
profesiuli kavSiris winaaRmdeg mimarTuli miznebisaTvis akrZalulad 

miiCneva. kerZod, CEACR-is mier aRwerili riskebi (molaparakebebidan 
profesiuli kavSiris gamoricxva da, Sedegad, damsaqmeblis mier profe-

siuli kavSiris arawevri muSakebisaTvis ukeTesi pirobebis SeTavazebis 
gamo, misi wevrebis nakleboba), rogorc Cans, Tavidan acilebulia Semdegi 
mosazrebis meSveobiT: aseTi qmedeba, rogorc moklebuli yovelgvar eko-

nomikur safuZvels, momdinareobs mxolod im ganzraxvidan, rom moepyros 
muSakebs gansxvavebulad maT profesiuli kavSiris wevrobidan gamomdi-

nare da, amitom aris me-2 muxlis me-3 nawiliT akrZaluli diskriminacia, 
Sesabamisad, daeqvedmebreba aRniSnul jarimas10.

2013 wlis ivnisis reformis Semdeg, sistemam srulad Seicvala mimar-

Tuleba: muSakebi aRar ganixilebian koleqtiuri xelSekrulebis poten-

10 garda amisa, sisxlis samarTlis kodeqsis 142-e muxlis 1-l nawilSi, saTauriT _ 

adamianTa Tanasworuflebianobis darRveva _ aRniSnulia, rom „adamianTa Tanas-

woruflebianobis darRveva maTi enis, sqesis, asakis, moqalaqeobis, warmoSobis, 
dabadebis adgilis, sacxovrebeli adgilis, qonebrivi an wodebrivi mdgomareobis, 
religiis an rwmenis, socialuri kuTvnilebis, profesiis, ojaxuri mdgomareobis, 
janmrTelobis mdgomareobis, seqsualuri orientaciis, genderuli identobisa 
da gamoxatvis, politikuri an sxva Sexedulebis gamo an sxva niSniT, ramac arsebi-

Tad xelyo adamianis ufleba, isjeba jarimiT an gamasworebeli samuSaoTi vadiT 
erT wlamde an/da Tavisuflebis aRkveTiT vadiT or wlamde“. Sesabamisad, dam-

saqmeblis mier dasaqmebulis mimarT profesiuli kavSiris wevrobidan gamomdi-

nare nebismieri diskriminaciuli mopyroba sisxlis samarTliT dasjadia. Tumca, 
am standartis kritikis Taobaze ix. ILO, Reports of the Committee of Experts, me-7 sq., 
130-131.

f. fusko,   muxli 41



407

ciur mxareebad da es wyvets zemoaRniSnul problemas, aRmofxvris ra 
yovelgvar konfliqts saerTaSoriso samarTalTan.

2.2. damsaqmebelTa gaerTianebebis molaparakebis Zalaufleba

mivuaxlovdiT ra meore aspeqts, unda gamovikvlioT axali 41-e muxlis 1-li 
nawiliT SemoTavazebuli sxva mniSvnelovani inovaciebi, saxeldobr,  dam-

saqmeblebis gaerTianebebis CarTva im moTamaSeTa Soris, romelTac gaaCni-
aT koleqtiuri xelSekrulebis dadebis ufleba. faqtobrivad, adrindel 
kanonmdeblobaSi, 2006 wlis kodeqsis Semcveli regulaciebis mixedviT, 
isini ar Sediodnen im mxareTa ricxvSi, romelTac SeeZloT aseTi xelSek-

rulebis dadeba. amasTan dakavSirebiT, SeiZleba iTqvas, rom es ver iqneba 
ubralo daudevrobis Sedegi, vinaidan es debuleba iyo me-3 muxlis me-4 
nawilis Sesabamisi, romelic, Tavis mxriv, ar iTvaliswinebs damsaqmebel-

Ta gaerTianebas industriuli urTierTobebis ZiriTad moTamaSeebSi11. 
es xarvezi ufro mniSvnelovani gaxda im faqtis gaTvaliswinebiT, rom igi 
iqca cvlilebebis saganad. 2006 wlis kodeqsi, faqtobrivad, me-3 muxlis 
me-4 nawilSi  moixseniebda ra gaerTianebebs koleqtiur urTierTbebSi, 
41-e muxlis 1-l nawilSi ar gansazRvravda maT xelSekrulebis potenciur 
mxareebad. am winaaRmdegobrivi mdgomareobis Secvlis mizniT, 2010 wels 
kanonmdebelma Secvala 41-e muxlis 1-li nawili, magram am normaSi inter-

venciis miuxedavad, ar CaTvala saWirod Seeyvana biznes gaerTianebebi 
koleqtiuri xelSekrulebis SesaZlo mxareTa ricxvSi.

Sesabamisad, industriuli urTierTobebis sistemidan damsamqmebel-

Ta gaerTianebebis gamoricxvis dauyovneblivi Sedegi iyo erovnuli da 
regionaluri xelSekrulebebis dadebis SeuZlebloba da mTeli sistemis 
calkeuli firmis korporaciul donemde dayvana.

faqtobrivad, am sakiTxis momwesrigebeli saerTaSoriso regula-

ciebiT (pirvel rigSi, Sromis saerTaSoriso organizaciis №87 konvencia 

„gaerTianebis Tavisuflebisa da organizebis uflebis dacvis Sesaxeb“12 da 
№98 konvencia „organizebis uflebisa da koleqtiuri molaparakebis Ses-
axeb“) ar gansazRvravs industriuli urTierTobebis specialur models. 
moicavs ra ubralod gaerTianebis Tavisuflebasa da molaparakebas, maTi 
efeqtianobis uzrunvelsayofad saWiro zomebTan erTad. saxelmwifoebs 

11 2010 wlis Sromis kodeqsis me-3 muxlis me-4 nawili: „koleqtiuri SromiTi urTier-

Tobebis monawileni arian: dasaqmebulTa gaerTianeba (profesiuli kavSiri) da dam-

saqmebeli“ [es formulireba mocemuli iyo 2006 wlis kodeqsSi]. dRes es debuleba, 
romelsac imave muxlis me-5 nawili moicavs, Seicvala, raTa gaeerTianebina damsaqme-

belTa gaerTianebebi koleqtiur moTamaSeebSi.
12 ratificirebuli saqarTvelos mier 1999 wlis 3 agvistos.
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SeuZlia airCion centralizaciis ufro farTo an mcire xarisxis sistema, 
iqneba es mowesrigebuli mkacri wesebiT, Tu organizebuli ufro arafor-

maluris saxiT.
amis gaTvaliswinebiT, Cven mxedvelobaSi unda miviRoT, rom indus-

triuli urTierTobebis erTi sistemis nacvlad meore sistemis arCevas 
mniSvnelovani praqtikuli efeqtebi aqvs, gansakuTrebiT, Tuki gaviTval-

iswinebT ramdenime doniani sistemis miRebis Sedegebs.
am mxriv, Cven vxedavT or urTierTsawinaaRmdego azrs: Tuki, erTi 

mxriv, arsebobs koleqtiuri molaparakebis farTod decentralizaciis 
uamravi momxre (im donemde, rom saubroben „individualizaciaze“), imis 
gaTvaliswinebiT, rom Sedegad warmoiSoba sxvadasxva ekonomikuri sarge-

beli 13, upiratesi azri saerTaSoriso arenaze, rogorc Cans, sawinaaRm-

dego xasiaTisaa.
“En fait, l’étude menée par la Banque mondiale en 2002 sur la négociation collective 

tend à suggérer qu’ ‘il y a des raisons de croire qu’un système de négociations salariales 
centralisé, s’appuyant sur les syndicats, pourrait être moins coûteux pour la société qu’un 
systèmede négociation individuelle tant en termes de coûts de transaction que de coûts 
des litiges’. Cette même étude laisse penser que les systèmes de coordination semblent 
‘faciliter des réactions plus rapides et plus souples face aux chocs’. Cette conclusion confi  
rme la validité de la recommandation de l’OIT no 163 qui encourage la coordination 
entre les divers niveaux de négociation collective~.14 amitom, rogorc Cans, ordo-

nian molaparakebaze dafuZnebuli sistema ekonomikurad ufro qmediTia, 
aerTianebs ra Tavis TavSi ufro met moqnilobasa da transaqciaTa ufro 
mcire xarjebs.  es asea im faqtis gamo, rom ZiriTadad, erovnul doneze mo-

laparakeba, zustad misi farTo moqmedebis sferos efeqtianobidan gamom-

dinare, SesaZloa, Seexos iseT problemebs, romelic, maTi moculobidan 
gamomdinare, SeuZlebelia mowesrigdes korporaciul doneze15.

warmodgenili monacemebis WrilSi, calkeuli kontraqtis (korpora-

ciis) doneze dafuZnebuli industriuli urTierTobebis sistemis Camoya-

libebis gadawyvetileba, ar Cans, rom iyos  mizanSewonili. im faqtis gaT-

valiswinebiT, rom iseT sistemaSic ki, rogoricaa italia, romlis uaxlesi 
istoriac korporaciuli xelSekrulebis waxalisebisaTvis Zlieri biZgi 

13 Sead. Confćrence Internationale du Travail, 97th session, 2008, Rapport du Directeur Gćnćral: 
Libertć d’association: ensighnement tirćs de la pratique, at 26.
14 iqve, 26.
15 ix.  Conférence Internationale du Travail, 97th session, 2008, Rapport du Directeur,supranote 
13, at 26: «Dans de nombreux pays, les négociations conduitspour l’ensemble de l’économie et au 
niveau sectoriel fi  xent pour les niveaux inférieursle cadre général des politiques et des problèmes 
abordés, problèmes qui,sans cela, ne pourraient être examinés de manière effi  cace dans le cadre 
d’accordsconclus entreprise par entreprise».
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iyo16,  erovnuli xelSekrulebis roli rCeba udavod, gaTavisuflebulia 
ra koleqtiuri molaparakebis sakiTxze uaxlesi interkonfederaciuli 
xelSekrulebebis yvela sistemis centrSi. maT Soris, 2009 wlis 15 aprilis 
industriis interkonfederaciuli xelSekrulebis 2.3. muxlSi aRniSnu-

lia, rom „erovnuli koleqtiuri xelSekruleba aregulirebs industri-

uli urTierTobebis sistemas erovnul, regionul da korporaciul do-

neze“, „koleqtiuri molaparakebis erovnuli xelSekruleba gansazRvravs 
meore doneze molaparakebaTa procedurebsa da gamoyenebis sferos... 
iseve, rogorc dros, molaparakebaTa cikls kerZo avtonomiis principis 
mixedviT, sakiTxebsa da punqtebs, romleTa mixedviTac igi warimarTeba“ 
da rom (3.2) „meore donis molaparakebebi xorcieldeba mxolod dele-

girebul sakiTxebze, mTlianad an nawilobriv NCBA-s an kanonis mixedviT 
da, ne bis in dem principis mixedviT, unda moicvas sakiTxebi da institute-

bi, romlebzec jer ar ganxorcielebula molaparakeba sxva doneebze“. es 
SesaZlebloba ganmtkicebulia 2011 wlis 28 ivnisis uaxlesi interfeder-

aciuli xelSekrulebiT, romelic erovnuli koleqtiuri xelSekrulebi-

saTvis korporaciuli xelSekrulebidan gadaxvevis uflebis ganmartebis 
myarad mikuTvnebis garda,  kidev erTxel, aSkarad, xazs usvams erovnuli 
koleqtiuri xelSekrulebis mier Sesrulebul centralur rols17. dabo-

16 miTiTebulia sakiTxze, romelic exeba xelSekrulebas, romelmac 2010 wlis ivni-
sis Semdgom, gavlena iqonia FIAT-is jgufis kompaniebze, romlebic iTxovdnen ra av-
tonomiis ufro farTo sferoebs korporaciuli xelSekrulebebisaTvis, sabolood, 
datova Confi ndustria ise, rom  uari Tqves metalurgiis sferoSi momuSave muSakebis 
mimarT erovnuli koleqtiuri xelSekrulebis gamoyenebaze. Tumca, unda aRiniSnos, 
rom nawilobriv am manevris Sedegad es kompaniebi ar aregulireben TavianT kole-

qtiur urTierTobebs mxolod korporaciuli xelSekrulebis safuZvelze, imis 
gaTvaliswinebiT, rom 2011 wlis dekemberSi maT msxvil erovnul gaerTianebebTan 
dades  specialurad saavtomobilo seqtorisaTvis da am kategoriis yvela maT So-

ris, FIAT jgufis miRma myofi, mewarmis mimarT potenciurad moqmedi pirveli do-

nis xelSekruleba. individualuri korporaciuli xelSekrulebebi gamoiyeneba mis  
paralelurad sxvadasxva sawarmoo erTeulebis mimarT. Tumca, regulaciuri mxaris 
gaTvaliswinebiT,  arsebobs №148/2011-iT Secvlili №138/2011 kanonis me-8 d.l. muxli, 
romelic iZleoda SesaZleblobas, Camoyalibebuliyo korporaciuli xelSekrule-

ba, riTac aicilebdnen ramdenime sakiTxs rogorc kanonis debulebebSi, ise erovnul 
koleqtiur SromiT xelSekrulebebSi.
17 IA, 2011 wlis 28 ivnisi, Sesavali, bolo daTqma: „erovnuli koleqtiuri Sromi-

Ti xelSekrulebis rolis gaTvaliswinebiT...“ da punqti 2: „erovnuli koleqtiuri 
SromiTi xelSekruleba miznad isaxavs, uzrunvelyos ekonomikuri da mmarTvelo-

biTi mopyrobis sandooba am warmoebaSi dasaqmebuli yvela muSakisaTvis, erovnuli 
teritoriis nebismier adgilze“.  Tumca ufro mniSvnelovania marginaluri SeniS-
vna, romelic Cadebulia 2011 wlis 21 seqtembris oficialur ratifikaciaSi, romlis 
mixedviTac, mxareebi „iReben valdebulebas daemorCilon  28 ivnisis interkonfed-

eraciul xelSekrulebas, gamoiyenon misi wesebi srulad da uzrunvelyon, rom maTi 
struqtura yvela doneze  daemorCileba im pirobebs, romelzec moxda SeTanxmeba am 
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los, 2013 wlis 31 maisis PI, warmogvidgens am sistemaSi erovnuli koleq-

tiuri xelSekrulebis centralur xasiaTsa da mniSvnelobas im xarisxSi, 
rom socialur partniorebs misi proceduruli daTqmebi da efeqtianobis 
diapazoni (romelmac pirvelad moicva xelmomwer konfederaciebis wevri 
yvela piri) detalurad aqvT gawerili. 

Tumca, mboWavi Zalis sxvadasxva xarisxiT, individualurad, qveyanaze 
damokidebulebiT, erovnuli koleqtiuri xelSekruleba, aseve TamaSobs 
mniSvnelovan rols belgiaSi, holandiaSi, germaniaSi, safrangeTsa da es-
paneTSi. kerZod, am or ukanasknel SemTxvevaSi, imoqmeda ra maTze uaxlesma 
reformebma, romelTa mizani iyo korporaciuli molaparakebis rolis ga-
Zliereba, kidev erTxel davinaxeT, rom koleqtiuri xelSekruleba rCeba 
arsebiT saSualebad xelmZRvanelobisa da koordinaciisaTvis18. gansa-

kuTrebiT, safrangeTis SemTxvevaSi, rogorc literaturaSia aRniSnuli, 
2008 wlis reformam19 eWvgareSed Secvala am sistemis gravitaciis centri 
ufro metad korporaciuli donisaken, magaliTad,  contrats de branche-s  
blokirebis daTqmebis gamoyenebiT, warmomadgenlobis xelSekrulebebSi 
gadaxvevis SesaZleblobis blokirebis akrZalvis SemoTavazebiT. Tumca, 
rogorc Cans, kanoni „ar uzrunvelyofs sarwmuno elements, raTa gamor-

icxos filialebis mudmivi sicocxlisunarianoba“20. es Sexeduleba, ro-

gorc Cans, dadasturebulia koleqtiuri molaparakebis Sesaxeb monaceme-

biT, romelic aCvenebs, rom reformis Semdgom periodSi, contrats de branche-s 
raodenoba gaizarda.

  italiis gamocdilebidan advili dasadgenia, rom, rac ufro maRa-

lia sakanonmdeblo degradacia sistemaSi an calkeul dawesebulebaSi, 

xelSekrulebiT.“ vinaidan es daTqma damatebul  iqna №138/2011 sakanonmdeblo gank-
argulebis me-8 muxlis ZalaSi Sesvlidan cota xnis Semdgom, faqtobrivad, aRiarebu-

lia, rom misi meSveobiT mxareebi Seecadnen gaeneitralebinaT am wesis efeqtianoba.  
am debulebebis mimarT socialur partniorTa  mtruli damokidulebis saboloo da-

dasturebasTan dakavSrebiT, unda miviRoT mxedvelobaSi, rom 2013 wlis 24 aprilis 
interfederaciul xelSekrulebaSi, mxareebi adastureben 2011 wlis ivnisis xelSek-

rulebaSi aRwerili koleqtiuri molaparakebis models, „aseve xelSekrulebebis mo-

qmedebis sferos modificirebis procedurebTan dakavSirebiT“.  bolos,  2013 wlis  
31 maisis „istoriuli“ urTierTgagebis memorandumiT,  socialurma partniorebma 
srulad moaxdines 2011 wlis 28 ivnisis interfederaciuli xelSekrulebis implemen-

tacia, moiTxovdnen ra kvlav  koleqtiuri molaparakebis sistemis damoukideblobas 
nebismieri saxis Carevisagan.
18 ix. XXIX pontinianos seminaris procesebi, La contrattazione collettiva decentrata, in Il 
diritto de lavoro al tempo della crisi. Proceedings of the XVII Congresso Nazionale di Diritto del  
Lavoro, AIDLaSS, Annuario di Diritto del Lavoro n.48, 2013, at 575 ff.
19 2008 wlis 20 agvistos kanoni, №789.
20 L. Tebano, Larecente riforma della democrazia sindacale in Francia tra tra vecchie e nouve ten-
denze, Riv. It. Dir. Lav., (2009), III, at 419.
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miT ufro met mniSvnelobas iZens erovnuli koleqtiuri xelSekruleba21. 
iseT samarTlebriv sistemaSi, rogoric saqarTveloSia, romelic adgens 
minimalur sakanonmdeblo Carevasa da tovebs mxareTaTvis farTo dis-

krecias mTeli rigi sferoebis mowesrigebasTan dakavSirebiT, erovnul-

ma koleqtiurma xelSekrulebam SesaZloa, imoqmedos manevrirebis far-

To sivrceSi, rac uzrunvelyofs arasakmarisi sakanonmdeblo CarCos 
garkveul kompensacias. aseve ar unda daviviwyoT, rom erovnuli koleq-

tiuri xelSekruleba, imis garda, rom aris muSakTa uflebebisaTvis mniS-
vnelovani wyaro, aseve mniSvnelovani garantiaa damsaqmeblebisTvisac: 
faqtobrivad, imaze naklebi ekonomikuri da maregulirebeli mopyrobis 
akrZalviT, romelzec SeTanxmeba iqna miRweuli, igi adgens standartul 
disciplinas yvela kompaniisaTvis, rogorc minimum, Sromis Rirebule-

basTan dakavSirebiT, rac daicavs yvela mewarmes imisagan, rom sxvebma ar 
moipovon upiratesoba konkurenciaSi am Rirebulebis Semcirebis Sede-

gad. sxva sityvebiT, erovnuli koleqtiuri xelSekruleba moqmedebs, 
rogorc konkurenciis akrZalva, ramac Sedegad warmoSva sakiTxi Tavi-

sufali konkurenciis sferoSi evropuli kavSiris samarTalTan SesaZlo 
konfliqtis Sesaxeb, magram es konfliqti aRmoifxvra sasamarTlos mier22. 
erovnuli koleqtiuri xelSekruleba mniSvnelovan maregulirebel rols 
TamaSobs Sromis bazarze, xdis ra SesaZlebels, miRweul iqnes balansi 
Sromis miwodebasa da moTxovnas bazarze arsebuli yvela moTamaSisaTvis 
mdgradi mdgomareobis uzrunvelsayofad23.
21 amasTan dakavSirebiT, italiis industriuli urTierTobebis sistemis struq-

tura da muSaoba simboluria, vinaidan isini imarTeba profesiul kavSirebs Soris 
arsebuli sistemis Teoriisa da im wesebis mixedviT, romelzec Tavad moTamaSeebi 
Tanxmdebian da, ase rom, SegviZlia, vnaxoT isini interkonfederaciul xelSekrule-

bebsa da koleqtiuri xelSekrulebebis savaldebulo nawilSi.
22 es sakiTxi ganxilul iqna cnobil Albany, C-67/97 gadawyvetilebaSi, romlis 59-e da Sem-
dgom paragrafebSi ganimarTeba: miuxedavad imisa, rom „konkurenciis gansazRvruli 
akrZalvebi damaxasiaTebelia damsaqmeblebis warmomdgen organizaciebsa da muSakTa 
Soris dadebuli xelSekrulebebisaTvis“, isini ar xvdeba evropuli kavSris Sesaxeb 
xelSekrulebis 85-e muxlis 1-li winadadebiT (dRes, evropuli kavSiris funqcioni-

rebis Sesaxeb xelSekrulebis 101-e muxlis 1-li winadadeba) gansazRvruli akrZal-

vis sferoSi, Tuki isini mimarTulia socialuri politikis miznebis miRwevisaken.
23 klasikuri Sexedulebis mixedviT, erovnuli koleqtiuri SromiTi xelSekruleba 
aris, faqtobrivad, marginalurad mijaWvuli biznesis moTxovenebsa da biujetze, 
raTa uzrunvelyos yvela moqmedi piris mimarT minimaluri mopyroba. am mosazrebis 
sawinaaRmdegod ix. R. DeLuca Tamajo, Modelli di `auto~ ed `etero~ regolamentazione del rap-
porto tra contratti collettividi diverso livello, in Il contributo di Mario Rusciano all’evoluzione teorica 
deldiritto del lavoro. Studi in onore, (Turin, 2013), 146, romelic xazs usvams im faqts, rom 
italiuri gamocdileba, „marginaluri biznesisadmi Teoriuli mimarTebis garda,  
(erovnuli koleqtiuri xelSekruleba) aris faqtobrivad, Zalian xSirad mijaWvuli 
didi kompaniebis moTxovnebsa da potencials, aseve maT ekonomikur da organizaci-

ul SesaZleblobebs  (imis gamo, rom ufro Zlieri kompaniebi dominireben molapara-

f. fusko,   muxli 41



412

Tuki zemoaRniSnuli msjelobebi sworia 2010 wlis Sromis kodeqsis de-

bulebebis mixedviT, unda aRiniSnos, rom arsebobda mniSvnelovani winaaR-

mdegoba kodeqssa da  profesiuli kavSirebis Sesaxeb saqarTvelos kanons 
(1997 wlis 2 aprili) Soris. am kanonis me-12 muxli, saTauriT „koleqtiuri 
molaparakebis warmoebis, koleqtiuri xelSekrulebisa da SeTanxmebis 
dadebisa da Sesrulebisadmi kontrolis ufleba“ aSkarad miuTiTebs, rom 
SesaZlebelia koleqtiuri xelSekrulebis dadeba dasaqmebis gaerTiane-

bebTan24. istoriuli TvalsazrisiT, rogorc aRiniSna, norma TariRdeba 
1997 wliT da gamocemul iqna iseT ekonomikur da politikur konteqstSi, 
romelic gansxvavdeboda im ekonomikuri da politikuri situaciisagan, ra 
fonzec miRebul iqna Sromis kodeqsi. faqtobrivad, igi aris ganxorciele-

buli cvlilebebis kompleqsis nawili, riTac qarTuli regulaciebi axal 
sabazro ekonomikasTan SesabamisobaSi moiyvanes  sabWoTa sistemis rRvevis 
kvaldakval. Tumca es normebi gaTvaliswinebuli iyo jer kidev 1973 wlis 
sabWoTa Sromis kodeqsiT marTul sistemaSi samoqmedod, rac, Tavis mxriv, 
miuxedavad ganxorcielebuli cvlilebebisa, jer kidev atarebda moZvele-

buli ideologiis Stamps. (2003 wlis noembris) vardebis revoluciis Sem-
dgom, romelic dasrulda 1972 wlidan xelisuflebaSi TiTqmis uwyvetad 
myofi prezident eduard SevardnaZis gadadgomiT, qveynis ekonomikuri 
politika dramatulad Seicvala, ramac gamoiwvia, Cveni interesis sakiTx-

Tan dakavSirebiT, Zveli Sromis kodeqsis gauqmeba 2006 wels miRebuli te-

qstis meSveobiT25. Tumca am reformam ver SeZlo gaeuqmebina profesiuli 
kavSirebis Sesaxeb kanoni, ramac gamoiwvia kontrasti zemoaRniSnul wesebs 

kebis tendenciebis formirebisas da aseve imitom, rom erovnuli profesiuli kav-
Siris liderebi yvelaze xSirad arCeuli arian centralur da CrdiloeT nawilSi 
myofi saSualo da didi firmebis Cveulebrivi muSakebis wridan)“.
24 1997 wlis 2 aprilis kanonis me-12 muxli: „koleqtiuri molaparakebis warmoebis, 
koleqtiuri xelSekrulebisa da SeTanxmebis dadebisa da Sesrulebisadmi kontro-

lis ufleba“; „1. profesiuli kavSiris, profesiuli kavSirebis gaerTianebis (asocia-

ciis), pirveladi profkavSiruli organizaciis arCeviTi organoebis uflebamosili 
warmomadgenlebi SromiTi koleqtivis saxeliT awarmoeben molaparakebas damsaqme-

blis, damsaqmebelTa gaerTianebis (asociaciis), aRmasrulebeli xelisuflebisa da 
adgilobrivi TviTmmarTvelobis organoebis uflebamosil warmomadgenlebTan, 
deben koleqtiur xelSekrulebebs, SeTanxmebebs da akontroleben maT Sesrulebas, 
am xelSekrulebebiT (SeTanxmebebiT) gaTvaliswinebuli wesis Sesabamisad. 2. dam-

saqmeblebi, damsaqmebelTa gaerTianebebi (kavSirebi, asociaciebi), aRmasrulebeli 
xelisuflebis organoebi valdebuli arian awarmoon molaparakeba pirvelad prof-

kavSirul organizaciebTan, profesiul kavSirebTan, profesiuli kavSirebis gaer-

TianebebTan (asociaciebTan) SromiT, socialur-ekonomikur sakiTxebze, Tu pirve-

ladi profkavSiruli organizaciebi, profesiuli kavSirebi, profesiuli kavSirebis 
gaerTianebebi (asociaciebi) gamovlen aseTi iniciativiT da, urTierTSeTanxmebis 
SemTxvevaSi, dadon koleqtiuri xelSekrulebebi (SeTanxmebebi)“. 
25 saqarTvelos Sromis kodeqsi, 2006, 55-e muxlis a) qvepunqti.
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Soris. aseve, unda gaviTvaliswinoT, rom kanonmdeblis Tavdapirveli gan-
zraxva iyo, rom am normebs unda emoqmeda koleqtiuri xelSekrulebisa da 
molaparakebis Sesaxeb saqarTvelos kanonTan erTad  (1997 wlis 10 dekem-

bers), rogorc Zveli sabWoTa sistemis modernizebis imave gegmis nawils. 
Tumca kanonmdeblobis es nawili gauqmda 2006 wlis saqarTvelos Sromis 
kodeqsis 55-e muxlis 1-li nawilis b) qvepunqtiT, romelmac Secvala igi 
Tavisi „mwiri“ debulebebiT da warmoSva zemoaRniSnuli winaaRmdegoba26.

axal 41-e muxlis 1-el nawilSi koleqtiuri xelSekrulebis dadebis 
uflebamosil pirTa siaSi damsaqmebelTa gaerTianebebis pirdapiri CarT-

viT normaTa Soris arsebuli konfliqti gadaiWra da Seiqmna industriuli 
urTierTobebis sistema, romelic, mraval doneze moqmedebasTan erTad, 
SesabamisobaSia umetesi dasavluri samarTlis sistemis standartebTan27. 

3. koleqtiuri SeTanxmeba, rogorc samoqalaqosamarTlebrivi 
xelSekruleba ...

2013 wlis reformamde moqmedi 41-e muxlis me-2 nawiliT gaTvaliswinebuli 
koleqtiuri xelSekruleba, mowesrigebuli unda iyos imave principebis 
mixedviT, romliTac regulirebulia individualuri xelSekruleba. nor-

mis es nawili safuZvlianad Seicvala, an ufro sworad, Seivso kanonmdeb-

lis uaxlesi CareviT, romelmac SemogvTavaza sami axali debuleba.
me-2 nawilSi Camoyalibebulia terminebi, romlebic unda qmnides kole-

qtiuri xelSekrulebis Sinaarss da, amrigad, ar gansxvavdeba imisagan, rac 
sayovelTaod aRiarebulia aseTi xelSekrulebis SemdgenelTan mimarTe-

biT. aRsaniSnavia, rom CamoTvlilTagan mesame debuleba iTvaliswinebs 
mesame piris savaldeblo daswrebas, romlis  funqciac aris xelmomwer 
mxareTa urTierTobis mowesrigeba. Tavad norma, romelic namdvilad ar 
gansxvavdeba koleqtiuri xelSekrulebis tradiciuli modelisagan, ro-

gorc Cans, mniSvnelovania koleqtiuri xelSekrulebis dadebis ufle-

26 ix. Sromis saerTaSoriso organizacia, eqspertTa komitetis angariSi, me-7 sq., 129, 
aseve Sromis saerTaSoriso organizacia, eqspertTa komitetis angariSi konvenciebi-

sa da rekomendaciaTa gamoyenebis Sesaxeb, 2007,  87, romelic adgens, rom anulire-

basTan dakavSireuli reformis Sedegad „ar aris naTeli, Tu rogor mowesrigdeba 
koleqtiuri molaparakeba“.
27 Tumca, faqtobrivad, kvlav ar Cans, Tu realurad romeli erovnuli da region-

aluri koleqtiuri molaparakebis forma iqneba gamoyenebuli. am sakiTxTan dakav-

SirebiT, SesaZlebelia, aRiniSnos CEACR-is mier moTxovna, dasaxelebuliyo moqmedi 
koleqtiuri xelSekrulebebis ricxvi, saqarTvelos mTavrobam, seqtoruli xelSek-

rulebebis xsenebis gareSe, ganacxada, rom qveynis 20-ma saukeTeso kompaniam moawera 
xeli koleqtiur xelSekrulebebs (ix. Sromis saerTaSoriso organizacia, eqspertTa 
komitetis angariSi konvenciebisa da rekomendaciaTa gamoyenebis Sesaxeb, 2012, 157).
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bamosilebis mqone pirebSi damsaqmeblebis gaerTianebebis CarTvis kuTxiT. 
faqtobrivad, rogorc davinaxeT, zustad koleqtiuri xelSekrulebebis 
savaldebulo daTqmebi uzrunvelyofs ufro kompleqsuri da Taname-

drove industriuli urTierTobebis sistemis ganviTarebas.
 me-3 nawilis gamotovebiT, romelic ganxiluli iqneba bolo nawilT-

an (me-4 nawili) mimarTebiT, me-4 da me-5 nawilebi moicavs molaparakebis 
warmarTvis wesebs. es wesebi ar gansxvavdeba imaTgan, romlebic awesrigebs 
zogadad xelSekrulebis dadebas, Tanxmobis samarTlebrivi valdeb-

ulebis warmodgenis gareSe, isini, ubralod, adgens  samarTlianobisa da 
keTilsindisierebis principebs winasaxelSekrulebo etapze. Tumca, Sesa-
Zlebelia, gaCndes SekiTxva, gvTavazobs Tu ara me-4 nawili molaparakebis 
dawyebis valdebulebas meore mxaris moTxovnis SemTxvevaSi. debulebis 
formulireba, faqtobrivad, rogorc Cans, keTilsindisieri molarakebis 
valdebulebas ukavSrebs mxaris ubralo moTxovnas koleqtiuri xelSek-

rulebis dadebis Sesaxeb, im SesaZleblobis moxseniebis gareSe, rom mxarem 
uari Tqvas miiRos monawileoba molaparakebebSi. aseTi intepretacia (rac 
qmnis valdebulebas, mivusxdeT molaparkebebis magidas mowinaaRmdege 
mxaris ubralo moTxovnis safuZvelze), rogorc Cans, miuRebelia. faq-

tobrivad, imis gaTvaliswinebiT, rom, rogorc Cven amas qvemoT davinax-

avT, sabolood sakiTxi mowesrigebulia xelSekrulebebis Sesaxeb zogadi 
wesebiTa da Sromis kodeqsis liberaluri sistemis gaTvaliswinebiT, mo-

laparakebis zogadi samarTlebrivi valdebulebis SemoReba ewinaaRmde-

geba mTeli sistemis logikur safuZvlebs.
meore mxriv, molaparakebis samarTlebrivi valdebuleba, miuxedavad 

imisa, rom arsebobs sxva samarTlebriv sistemebSi, yovelTvis SezRudu-

lia konkretuli SemTxvevebiT. Tuki mivubrundebiT italiuri samarT-

lebrivi sistemis kvlevas, davinaxavT, rom igi kanonmdeblis mier gaTval-

iswinebulia mxolod konkretul situaciebTan mimarTebiT, romlebSic 
damsaqmebels moeTxoveba profesiul kavSirebTan imisTvis moilaparakos, 
rom maT moipovon kompaniis cxovrebis mniSvnelovan aspeqtebze kontroli 
(ixile, magaliTad, kanoni №223/1991 koleqtiuri namatis Sesaxeb an kompa-

niis an misi romelime filialis transferTan dakavSirebiT informirebisa 
da konsultaciis valdebulebis Sesaxeb an aseve, yvela im korporaciuli 
xelSekrulebis Sesaxeb, romlebic xvdeba saxelSekrulebo  marTvis kat-

egoriaSi). da piriqiT, molaparakebis warmoebis moTxovnaze damsaqmeb-

lis ubralo uari, ar aris profesiuli kavSiris winaaRmdeg mimarTuli 
qmedeba №300/1970 kanonis 28-e muxlis mixedviT (Tumca, am sakiTxTan daka-

vSirebiT ixile sakonstitucio sasamarTlos ukanaskneli gadawyvetileba 
№231.2013, romelic me-19 muxlis 1-li puqntis b) qvepunqtis kanonierebis 
Sesaxeb msjelobisas,  me-7 paragrafSi aRniSnavs, rom, Tuki profesiuli 
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kavSiri sakmarisad warmomadgenlobiTia, SeuZlebelia, misi „molaparake-

bebidan gamoricxvis gamarTleba“).
rac Seexeba me-5 punqtis me-2 nawils, kanoni gansazRvravs, rom mxareebs 

SeuZliaT, gacvalon konfidencialuri informacia, im moTxovniT, rom igi 
darCes aseTad gansazRvruli periodis ganmavlobaSi. marTalia, kanonmde-

blis ganzraxva  _ rac gulisxmobs mxareTa Soris im informaciis gacvlis 
meSveobiT, romelic SeiZleba mxareTaTvis sasargeblo iyos, ramdenadac 
SesaZlebelia, koleqtiuri xelSekrulebebis dadebis waxalisebas da, amave 
dros, konfidencialurobis uzrunvelyofas _ misasalmebelia, magram  
Tu ra gziT ganxorcielebadi, ar aris naTeli. kerZod,  norma, rogorc 
Cans, arasrulyofilia, vinaidan igi ar moicavs valdebulebis Seusrule-

blobisaTvis raime saxis sanqcias. Sesabamisad, mowinaaRmdege mxarisagan 
miRebuli konfidencialuri informaciis gasajaroebis SemTxvevisaTvis,  
ar arsebobs specialuri saxis jarima, ase rom, erTaderTi aSkara dac-

vis saSualebaa, zogadi xasiaTis zianis anazRaureba, romelic TiTqmis 
araefeqtiania am SemTxvevaSi (vinaidan, ar aris advili miyenebuli zianis 
daangariSeba, igi aris kompensaciis forma, Sesabamisi zomebis gamoyenebis 
SemTxvevaSi da ar aris dauyovneblivi xasiaTis, vinaidan  misi moqmedeba 
damokidebulia sarCelis aRZvraze).

Tuki kanonmdeblis ganzraxva pozitiuri iyo, adekvaturi iqneboda 
misi Sevseba specialuri sanqciebis CamoyalibebiT.

ufro zogadad, aRsaniSnavia,  miuxedavad imisa, rom axali kodeq-

si ar Seicavs iseT normas, rogorsac Zveli 41-e muxlis me-2 nawili, ro-

melic mkafiod avrcelebda koleqtiur xelSekrulebaze individualuri 
xelSekrulebaTa principebs da Sesabamisad, samoqalaqo kodeqsSi gaTval-

iswinebul zogad wesebs  xelSekrulebebis Sesaxeb; kerZo samarTlis prin-

cipebi, rogorc Cans, myarad aris ganmtkicebuli aseve reformis Semdgom. 
(ganaxlebuli) Sromis kodeqsis 1-li muxlis me-2 nawilis mixedviT, samo-

qalaqo kodeqsi gamoiyeneba SromiT urTierTobebSi, Tuki specialuri ka-
noniT sxva ram ar aris gaTvaliswinebuli28. ase rom, SeiZleba iTqvas, qa-
rTul sistemaSi inkorporirebuli koleqtiuri xelSekrulebis modeli 
atarebs kerZo samarTlis daRs da [yvelaferi] mindobilia mxareTa dis-

krecias29.

28 es gamoiyeneba, a fortiori,  koleqtiuri molaparakebis xelSekrulebaTa sferoSi, 
Tuki gaviTvaliswinebT, rom „koleqtiuri molaparakebis Sesaxeb“  saqarTvelos 
kanoni ukve Secvlili iyo 2006 wlis Sromis kodeqsiT, ix. 25-e sq.
29 samoqalaqo kodeqsis 319-e muxlis 1-li nawili: xelSekrulebis Tavisufleba. „ker-

Zo samarTlis subieqtebs SeuZliaT kanonis farglebSi Tavisuflad dadon xelSek-

rulebebi da gansazRvron am xelSekrulebaTa Sinaarsi. maT SeuZliaT, dadon iseTi 
xelSekrulebebic, romlebic kanoniT gaTvaliswinebuli ar aris, magram ar ewinaaR-

mdegeba mas (...)“.
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es namdvilad ar aris unikaluri arCevani, vinaidan, magaliTad, ase-
vea italiis sistemaSic, am samarTlis Seswavlas saaSkaraoze gamoaqvs 
aseTi mowesrigebis kritikuli sakiTxebi, gansakuTrebiT iseT sistemaSi, 
romelic am sferoSi maRali xarisxis xarvezebiT xasiaTdeba. praqtikaSi, 
italiaSi aseTi mowesrigebis gamoyenebam gamoaaSkarava, rom  samoqalaqo 
samarTlis normebi ar aris xSirad sakmarisi iseTi dokumentis miRebi-

saTvis, rogoric aris koleqtiuri xelSekruleba, romelic im metad gan-
sakuTrebuli sistemis (industriul urTierTobaTa sistemis) birTvia, 
romelic mravalmxriv gansxvavdeba zogadi saxelSekrulebo sistemisagan 
da unda gadalaxos sirTuleebi, romelic ar axasiaTebT sxva saxis xelSek-

rulebebs, Sesabamisad, arsebobs am sirTuleebTan gamklavebis saSuale-

bebis naklebobis riski. amis magaliTia gaficvisa da lokautis fenomeni, 
romelic angrevs samoqalaqo samarTlebrivi xelSekrulebis principebis 
mTavar safuZvlebs an, kvlavac aris koleqtiuri xelSekrulebis subieq-

turi efeqtianobis sakiTxi. faqtobrivad, koleqtiuri xelSekruleba, 
romelic standartulad gankuTvnilia yvela im agentis „SesaboWad“, rom-

liskenac igia mimarTuli, rogorc minimum, italiis sistemaSi, mxolod 
saxelSekrulebo samarTlis inter partes efeqtianobis gamo,  ver SeZlebs am 
Sedegis uzrunvelyofas, vinaidan SeTanxmebas ar ewereba xeli individu-

alurad damsaqmeblebisa da muSakebis mier, aramed gaerTianebebis mier. 
maSasadame, mxolod warmomadgenlobisaTvis mimarTvis gziT aris SesaZle-

beli dawesdes samarTlebrivi SezRudvebi individebis mimarT30.
30 miuxedavad amisa, warmomadgenlobis institutis moxmobac ki arasakmarisi Cans 
zogierT SemTxvevaSi, rac SesaZlebels xdis, gavavrceloT koleqtiuri xelSek-

rulebis subieqturi moqmedebis sfero mxolod maT mimarT, vinc CarTulia xelmom-

wer organizaciebSi. amdenad, arsebobs bevri instrumenti, romelic miRebul iqna 
kanonmdeblisa da precedentuli samarTlis mier, raTa gafarToebuliyo koleq-

tiuri xelSekrulebis moqmedebis sfero profesiuli kavSiris wevrTa wris miRmac. 
sakmarisia, gavixsenoT zemoxsenebuli №138/2011 sakanonmdeblo gankargulebis me-8 
muxli, romelic, gansazRvrul SemTxvevebSi, axorcielebs korporaciuli da re-

gionaluri xelSekrulebebis saerTo efeqtianobis sanqcirebas. Tumca, ufro metad 
mwvave gadawyvetileba miRebulia franguli sistemis mier, romelic ukve 1936 wlis 
24 ivnisis kanoniT uzrunvelyofs „koleqtiuri xelSekrulebebis efeqtianobis, erga 
omnes gavrcelebis proceduras“, im pirobiT, rom „xelSekruleba xelmowerilia 
profesiuli kavSirebis warmomadgenlobis mier“ (L. Tebano, me-20 sq., 404). Tumca, aR-

saniSnavia, rom italiur sistemaSi didia zewola socialuri partniorebis mxridan 
im mizniT, rom SeTanxmebis gziT gaizardos koleqtiuri xelSekrulebis efeqtiani 
individualuri moqmedeba: faqtobrivad, 2011 wlis 28 wlis interkonfederaciuli 
SeTanxmeba iZleva SesaZleblobas, gafarTovdes biznes xelSekrulebebis moqmedebis 
sfero, xolo  2013 wlis 31 maisis urTierTTanamSromlobis memorandumiT erovnu-

li xelSekruleba iTvaliswinebs misi moqmedebis sferos gafarToebis meqanizms. 
miuxedavad amisa, mxedvelobaSi unda miviRoT, rom, vinaidan isini saxelSekrulebo 
wyaroebia, maTi moqmedeba vrceldeba mxolod xelmomwer mxareebze ise, rom kole-

qtiuri xelSekrulebis gafarToeba ar moicavs im profesiuli kavSirebis dasaqme-
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koleqtiuri SeTanxmebis saxelSekrulebo samarTlis sferoSi mo-

Tavsebis Sedegebis kuTxiT, aq ganxilvisaTvis zedmetad kompleqsuri ana-
lizis gareSe, unda gaviziaroT ori sakiTxi, saxeldobr,  sxvadasxva donis 
koleqtiur xelSekrulebebs Soris da koleqtiur molaparakebasa da ind-

vidualur xelSekrulebas Soris koordinaciis meqanizmebi.

3.1. urTierTdamokidebuleba sxvadasxva donis koleqtiur 
xelSekrulebebs Soris

pirveli problema, romelic mimarTulia ierarqiuli kriteriumis mixed-

viT orive xelSekrulebis dajgufebis SeuZleblobaze _  vinaidan  isini 
erTi saxis aqtebia _ mxolod axlaxan iqna yuradReba gamaxvilebuli saqa-
rTvelos sistemaSi, radgan, rogorc ukve davinaxeT,  mxolod 2013 wlis 
reformiT iqna gaTvaliswinebuli, kompaniis doneze molaparakebis garda, 
molaparakebis damatebiTi done. mzardi mniSvneloba, romelic moipova 
aRniSnulma sakiTxma ramdenime iurisdiqciaSi, moiTxovs zogierT yvelaze 
gavlenian sistemaSi miRebuli gadawyvetilebebis mokle mimoxilvas.

italiis samarTlis sistemis SemTxvevaSi, kanonmdeblobisa da kon-

federaciaTa Soris xelSekrulebebs da sxvadasxva donis koleqtiur mo-

laparakebaTa Soris urTierTdamokidebulebis Sesaxeb (gansakuTrebiT, 
erovnuli koleqtiuri SromiTi xelSekrulebisagan gadaxvevis SesaZle-

bloba) precedentuli samarTlis analizidan warmoCndeba koordinaciis 
sami sxvadasxva meqanizmi31. 1) profesiuli kavSiris argumentaciis mixed-

viT, romelic naTlad aris gawerili 2009 wlis 15 aprilis interkonfed-

eraciul xelSekrulebaSi (3.2-e da 5.1-e muxlebi) da 2011 wlis 28 ivnisis 
interkonfederaciuli xelSekrulebidan (Sevsebuli 2011 wlis 21 seqtem-

bris SeniSvnis moqmedebiT da ganmtkicebuli 2013 wlis 31 maisis urTierT-

gagebis memorandumiT32), erovnuli koleqtiuri xelSekruleba aris mTeli 
sistemis sayrdeni. misi  acileba SeuZlebelia in peius nacionaluri xelSek-

rulebebis meSveobiT, Tuki am SesaZleblobas (Tavisi SezRudvebiTa da 
procedurebiT) ar iTvaliswinebs Tavad erovnuli SromiTi xelSekrule-

ba. 2) Tumca, amis diametrulad sawinaaRmdegod, precedentuli samar-

bulebs, romlebic  ar arian xelSekrulebis xelmomwerni an profesiuli kavSiris 
arawevr muSakebs.
31 koleqtiur xelSekrulebebsa da italiuri sistemis sxvadasxva donis koleqtiur 
xelSekrulebebs Soris damokidebulebis  ganaxlebuli da sruli analizisaTvis ix. 
R. De Luca Tamajo, Modellidi `auto~ ed `etero~ regolamentazione del rapporto tra contratti collettivi 
di diverso livello, in Ilcontributo di Mario Rusciano all’evoluzione teorica del diritto del lavoro. Studi 
inonore, (Turin, 2013), at 129 ff.
32 IA, June 28, 2011, me-17 sq.
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Tali, romelic 80-iani wlebidan eyrdnoba koleqtiuri xelSekrulebis 
kerZosamarTlebriv  bunebas, adgens, rom meore donis xelSekrulebebis 
meSveobiT, SesaZlebelia, gakeTdes gadaxveva erovnul xelSekrulebebis 
normebidan. es Sexeduleba TiTqmis erTsulovanad iyo gaziarebuli ma-
nam, sanam koleqtiuri molaparakeba iyo „aRqmadi“, xolo profesiuli 
kavSiris fronti _ kompaqturi. ukanasknel periodSi ki, „mbrZanebluri 
formisaken“ sul ufro metad midrekili molaparakebis formisa da, pro-

fesiuli kavSiris erTianobis rRvevis sapasuxod, fiqsirdeboda am mid-

gomidan ramdenime gadaxveva. Tumca precedentuli samarTlis sistemaTa 
umravlesoba agrZelebs erovnul xelSekrulebebidan „gadaxvevis“ midgo-

mis mxardaWeras, in peius korporaciuli xelSekrulebebis meSveobiT.33 3) 
sakiTxis ufro gonivruli gadawyvetas gvTavazobs, sabolood, aRniSnuli 
№148/2011 kanonis me-8 muxli. kanonmdebeli, faqtobrivad, uSvebs nacio-

naluri xelSekrulebebidan gadaxvevas teritoriuli xelSekrulebebis 
meSveobiT, magram  pirdapir adgens gamonaklisebis obieqtur sferos, pi-
robebs, romelTa arsebobisasac es daiSveba (e.i. mxolod im miznebisaTvis, 
romelic maTSi ganisazRvreba)  da xelSekrulebebis aRsrulebis formas. 
ase rom, gamonaklisebi dasaSvebia seqtoruli koleqtiuri xelSekrulebis 
ugulebelyofisa da masTan dapirispirebis gziT, Tumca mxolod dadge-

nili standartis farglebSi.
literaturaSi mocemuli sami argumentis meSveobiT, swored, Semdegi 

Cans yvelaze Sesaferisad: faqtobrivad, Tuki kanonmdebelma uzrunvelyo 
specialuri meqanizmi, raTa SemoeRo gamonaklisebi erovnuli xelSek-

rulebebisaTvis, es piriqiT niSnavs imas,  rom sxva meTodebi ar (aRar) 
aris qmediTi34. miuxedavad amisa, gaerTianebidan gamosvliTa da erovnu-

li SromiTi xelSekrulebisagan ganTavisuflebiT, damsaqmebels SeuZlia, 
Camoayalibos  interesebis preferenciuli struqtura korporaciuli 
xelSekrulebis meSveobiT, imis gaTvaliswinebiT, rom es iqneba erTaderTi 
gamosayenebeli koleqtiuri xelSekruleba da mis mimarT ar gavrceldeba 
gamonaklisebi35. 

33 iqve, 131, me-6 sq. da me-19 sq., 134.
34 iqve, 144, „debuleba korporaciul xelSekrulebze „uaris Tqmis“ Sesaxeb, romelsac 
aTwleulebis manZilze eyrdnoboda precedentuli samarTali da moixsebieboda zo-

gierT samecniero naSromSi, romelic ar dasturdeba umetesobis mier an romelze-

dac ar vrceldeba me-8 muxlis moTxovnebi,  aRsrulebadi unda iyos da, miuxedavad 
winaaRmdegobrivi xasiaTisa, iuridiuli Zalis armqoned unda CaiTvalos“. Tavad av-
toris sjera, rom kanonmdeblis da xelSekrulebaSi SeTanxmebul mizanze (Tumca, ara 
faqtobriv Sesrulebaze)  sasamarTlo kontroli  dasaSvebia. ix. R. De Luca Tamajo, Il 
problema dell’inderogabilita’ delle regole a tutela del lavoro, ieri e oggi, Relazione Giornate di Studio 
AIDLASS: La crisi ei fondamenti del diritto del lavoro, Bologna, 16-17 May 2013, www. aidlass.it, 
at 16- 17.
35 ix. me-16 sq. damsaqmebelTa gaerTianebidan gasvla da amis Sedegad, erovnuli 
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rac Seexeba germanul sistemas, kompaniebis moqnilobis moTxovna da-

kmayofilebulia ori gziT: a) seqtoruli koleqtiuri xelSekrulebisa-

gan gadaxvevis meqanizmiT; b) seqtoruli koleqtiuri xelSekrulebebis 
gamoyenebis gamoricxviT. a) korporaciuli xelSekrulebidan gadaxvevis 
SesaZlebloba, pirvel rigSi, warmodgenilia Betriebsverfassungsgesetz-is 87-e 
muxlis evoluciuri ganmartebiT, romelic xelSekrulebis TiToeuli 
donis damaxasiaTebeli sakiTxebis regulirebis gziT misdevs sxva do-

nisaTvis damaxasiaTebeli sakiTxebis mosawesrigeblad dadebuli xelSek-

rulebisagan calsaxa gadauxvevadobis princips. Tumca precedentuli 
samarTali adgens ra gamonaklisis arsebobas, ar akeTebs Sedarebas indi-

vidualur daTqmebsa da individualur institutebTan mimarTebiT, ar-

amed ganixilavs xelSekrulebebidan gamomdinare interesebis kompleqss, 
rogorc erT mTlianobas. ase rom, igi amcirebs in peius gamonaklisis ar-

sebobis SesaZleblobas maSin, rodesac, anazRaurebis Semcirebis SemTx-

vevaSi, daculia dasaqmebis garkveuli done36. 2004 wlidan, metic, Pforzheim 
Agreement-is dadebis Semdgom, SemoTavazebul iqna `get-out~ (gasvlis) 
daTqmebi. es daTqmebi kompaniisTvis iZleva SesaZleblobas, SeinarCunos 
garkveuli xarisxis moqniloba (gansakuTrebiT, samuSao saaTebisa da sa-
muSaos organizebasTan dakavSirebiT) muSakTa dacvis  sxvadasxva saSu-

alebebTan mimarTebiT, pirvel rigSi, samuSao adgilis SenarCunebis Tval-

sazrisiT. rogorc saTanadod aRiniSna, es aris „Sida reforma erovnul 
doneze molaparakebis konteqstSi, rogorc alternativa kompaniebisaT-

vis, romlebic srulad toveben molaparakebis sistemas SromiTi bazris 
deregulaciisaTvis.“37

b) germanul sistemaSi arsebuli sakiTxis gadawyvetis kidev erTi gza, 
romelic ar gansxvavdeba imisagan, rac aris italiaSi, erovnuli xelSek-

koleqtiuri SromiTi xelSekrulebis gamouyenebloba, gansaxilveli argumentebis 
WrilSi, ufro mosaxerxebelia damsaqmeblisaTvis. faqtobirvad, Tuki vaRiarebT (da 
rogorc Cans, unda vaRiaroT) sasamarTlo zedamxedvelobis upiratesobas korpo-

raciuli xelSekrulebis formirebaze, №148/2011 kanonis me-8 muxlis 1-li punqtis 
erT-erTi miznis SesrulebisaTvis, rogorc  seqtoruli xelSekrulebis moqmedebis 
gamoricxvisaTvis aucilebel pirobad,  damsaqmebeli dadgeba damatebiTi risk faq-

toris winaSe: arsebiTi elementis, e.i., dadgenili miznis gamo, xelSekrulebis baTi-

lad gamocxadebis faqtis winaSe. Sesabamisad, es norma, rogor minimum, Tavdapirvel 
etapze (rac gulisxmobs periods, sanam miznis arsebobis Taobaze sasamarTlo ga-
dasinjvis SezRudvis Sesaxeb myari sasamarTlo praqtika Camoyalibdeba), imis nacv-

lad, rom korporaciuli xelSekrulebis acilebis Zalis Sesaxeb eWvebi gaaqarwylos, 
amatebs gaurkvevlobas an, metic, xelSekrulebaze „uaris Tqmis“ Taobaze debulebis 
namdvilobis SesaZleblobis alternativebis arsebobis SesaZleblobas qmnis.
36 ix.  M. Faioli, Oltre la continuità. La contrattazione collettiva decentrata nell’esperienza francese e 
tedesca, Riv. It. Dir. Lav., (2012), I, at 502 _ 503.
37 iqve, 503.
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rulebis ganmuxtvaa ise, rom korporaciuli xelSekrulbebi ar iyos misgan 
gamomdinare SezRudvebis sagani. imis sawinaaRmdegod, rac xdeba Bel Paese-
Si, sadac mewarme unda gamovides damsaqmebelTa gaerTianebidan, mTliani 
industriuli urTierTobebis  sistemisaTvis relevanturobis dakargvis 
SedegiT. miTiTeba keTdeba damsaqmeblisaTvis uzrunveyofil uflebaze, 
„ekuTvnodes damsaqmebelTa gaerTianebas, ise rom ar iyos SeboWili seq-
toruli koleqtiuri xelSekrulebiT (Ohne Tarifbindung Status _ Ot Status)38.“ 
Sesabamisad, igi agrZelebs gaerTianebis wevrobas, magram ar aris SeboW-

ili molaparakebebTan dakavSirebuli saqmianobiT, iRebs ra sargebels mx-
olod lobisturi saqmianobidan.39

dabolos, safrangeTis SemTxvevaSi, 2004 wlis Fillon law, cvlis upirate-

sobis princips specialuriT _ contrat de branche, romelic, Tavis mxriv, uz-

runvelyofs blokirebad daTqmebs. zemoT naxsenebma 2008 wlis reformam 
akrZala aseTi daTqmebis gamoyeneba; ase rom, dRes, savsebiT SesaZlebelia, 
gadavuxvioT korporaciuli xelSekrulebisagan Semdegi oTxi sferos 
gamoricxviT: minimaluri anazRaureba, dakavebuli pozicia, damatebiTi 
pensiebis sqema da profesiuli swavleba40.

qarTul sistemaSi ar arsebobs am sakiTxis mowesrigebis wesi; ase rom, 
erTaderTi gamoyenebadi mocemuloba aris samoqalaqo samarTlis zogadi 
sistema im SedegiT, rom koleqtiuri xelSekrulebiT (in peius) SeiZleba 
Seicvalos wina xelSekruleba (ra Tqma unda, imave mxareebs Soris).

3.2. ...da individualuri xelSekrulebis meSveobiT koleqtiuri 
xelSekrulebidan gadaxvevis SeuZlebloba

miuxedavad aRniSnulisa,  rac Seexeba individualur da koleqtiur xelSek-

rulebebs Soris urTierTdamokidebulebas, sakiTxs unda mivudgeT pirve-

lis safuZvelze meoris mier gadaxvevis SesaZleblobis kuTxiT. Sromis 
samarTali  araTanasworTa samarTalia, romelic gankuTvnilia muSakTa, 
urTierTobis susti moTamaSis, dasacavad da igi uzrunvelyofs dacvis 
minimalur xarisxs. aqedan gamomdinareobs is, rom SromasTan dakavSireb-

38 iqve, 498.
39 italiur sistemaSi mocemuli instrumentis msgavsi institutis gamoyenebisaTvis, 

ix. G. Giugni, La funzione giuridica del contratto collettivo, in G. Giugni, Lavori, leggi, contratti, 
(Bologna 1989), 159, wyaroSi aRniSnulia, rom „arsebobs kanonmdeblobiT gaTval-

iswinebuli SemTxvevebi, romelTa drosac gaerTianebis wevroba TavisTavad ar 

iwvevs gaerTianebis mier dadebuli koleqtiuri xelSekrulebis amoqmedebas da 

arsebobs naklebad cnobili, namdvilad iSviaTi, gawevrianebis praqtika daTqmis 

gaTvaliswinebiT saxelSekrulebo mandatTan dakavSirebiT“.
40 am sakiTxTan dakavSirebiT, ix. L. Tebano, me-20, da T. Treu, M. Faioli, D. Noviello, D. Calabrò, 
M. Scillieri, Relazioni industriali ENI e modelli europei: Franciae Germania, (Rome, 2011), at. 22 ff.
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uli wesebi, ZiriTadad, xelSeuxebelia, sul mcire, Tuki es arasasurvelia 
dasaqmebulisaTvis41.

am wesis savaldebulo xasiaTi ar  aris SezRuduli mxolod kanonisa da 
individualuri xelSekrulebis urTieTdamokidebulebiT, aramed imisaT-

vis, raTa  uzrunvelyofil iqnes koleqtiuri xelSekrulebis efeqtiano-

ba, igi vrceldeba orive tipis xelSekrulebis dialqtikaze. ase romc ar 
yofiliyo, faqtobrivad, koleqtiuri xelSekrulebis efeqti kompromiss 
daeqvemdebareboda: individualuri molaparakebis dros damsaqmebels, 
romelsac ufro meti molaparakebis Zala aqvs, vidre calkeul muSaks (ro-

melic, am SemTxvevaSi, ar sargeblobs jgufuri mxardaWeriT), advilad 
SeeZeleboda wamoeyenebina farTo masStabis molodinebi koleqtiuri 
xelSekrulebis mimarT, rac mas, faqtobrivad, gamousadegars gaxdis.

italiur sistemaSi, am problemis arsebiTi buneba gamokveTilia im en-
ergiis moculobaSi, romelic daixarja samecniero naSromebsa da iuris-

prudenciaSi imisaTvis, raTa monaxuliyo samarTlebrivi safuZveli kole-

qtiuri xelSekrulebidan gadaxvevis akrZalvisaTvis42.
Tumca, qarTul marTlwesrigSi Sromis samarTlis standartebidan 

gadauxvevadobis oqros wesi ukanasknel periodamde ar arsebobda. faqto-

brivad, yovelwliuri Svebulebis Sesaxeb wesebis43 garda, bevri sakiTxisaT-

vis, maT Soris yovelkvireuli samuSao saaTebis (me-14 muxli), mivlinebisa 
(me-12 muxli) da damsaqmeblis mizeziT samuSaos Sewyvetis gamo  anazRau-

rebis valdebulebisaTvis (32-e muxli), 2010 wlis Sromis kodeqsi, fraziT 

„Tu sxva ram ar aris gaTvaliswinebuli SromiTi xelSekrulebiT“, garkve-

viT iTvaliswinebda, rom mxareebs SeeZloT Tavidan aecilebinaT kanonis-

41 iqve, F. Carinci, R. De Luca Tamajo, P. Tosi, T. Treu, Il rapporto di lavoro subordinato, (Turin, 
2005), at 422.
42 samosamarTleo praqtikam uaryo es Sexeduleba (inter al. Cass. May 16, 1951, nr. 1184), 
romelic afuZebda am „uaris Tqmis“ akrZalvas samoqalaqo kodeqsis 2077-e muxlze: 
vinaidan es aris wesi, Sewyvetil korporaciul koleqtiur xelSekrulebas exeba, sa-
mecniero literaturaSi saubari iyo „individualur Zalauflebaze uarsa“ (A. Ces-
sari, Il favor verso il prestatore di lavoro subordinato, (Milan, 1966), at 157 ff.) da „profesiul 
kavSirSi Zalauflebis koncentraciaze“ (R. Scognamiglio, Autonomia sindacale ed effi  cacia 
del contratto collettivo di lavoro, Riv. Dir. Civ.,1971, I, at 140 ff.). dRes moqmedebs samoqalaqo 
kodeqsis 2113-e muxlisa da samoqalaqo-saproceso kodeqsis 808-e muxlis axali for-

mulirebis, 1973 wlis dasaqmebis saqmeTa ganxilvis Sesaxeb kanonis; sakiTxi wydeba 
im normebis mixedviT, romlebic exeba „xelSekrulebebisa da koleqtiuri xelSek-

rulebisadmi gamosayenebe imperatiul wesebsa“  da im saarbitraJo gadawyvetile-

bebis gadaxedvis Sesaxeb debulebebiT, romlebSi saxezea „xelSekrulebebisa da 
koleqtiuri xelSekrulbebis borotad gamoyeneba“.
43 2010 wlis Sromis kodeqsis 21-e muxlis me-3 nawili, romliTac „SromiTi xelSek-

rulebiT SeiZleba ganisazRvros am muxliT gaTvaliswinebulisagan gansxvavebuli 
vadebi da pirobebi, romlebic ar unda auaresebdes dasaqmebulis mdgomareobas“.
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mieri mowesrigeba44.
Tumca, 2013 wlis reformis Semdgom sistemam ganicada revoluci-

uri cvlilebebi: 1-li muxlis me-3 nawili icavs individualuri xelSek-

rulebis Seucvlelobis princips in peius, maSin, rodesac 43-e muxlis me-9 
nawili adgens imave princips kanonisa da koleqtiuri xelSekrulebis urT-

ierTdamokidebulebasTan dakavSirebiT. mxolod me-12 muxlis me-5 nawili 
(mivlinebasTan dakavSirebuli wesi) jer kidev iZleva nebas, rom SromiTi 
xelSekrulebiT sakiTxi gansxvavebulad daregulirdes. am sakiTxTan da-

kavSirebiT, SesaZloa, vifiqroT, xom  ar aris es kanonmdeblis daudevroba 
ise, rom aseve mis mimarT aucilebelia gamoviyenoT naklebad xelsayreli 
mopyroba zogadi akrZalviT Camoyalibebul minimalur standartTan Se-
darebiT, Tu, meore mxriv, es aris specialuri wesi, romelic, 1-li muxlis 
debulebebTan mimarTebiT, upiratesi Zalis matarebelia. imis gaTval-

iswinebiT, rom kanonmdebeli Caeria ara mxolod 1-l muxlTan mimarTebiT, 
aramed me-12 muxlTan dakavSirebul SemTxvevaSi, rac gadaxvevis SesaZle-

blobas adasturebs, rogorc Cans, ukeTesia, sakiTxis gadawyvetis Semo-

Tavazebuli meore gza avirCioT.
miuxedavad amisa, mTlianad gamorCenilia individualuri xelSek-

rulebis meSveobiT koleqtiuri xelSekrulebidan calmxirvi gadaxvevis 
akrZalvis principi.  Sromis kodeqsis me-6 muxlis bolo nawili (debuleba 
individualuri xelSekrulebis dadebis Sesaxeb) iTvaliswinebs, faqto-

brivad,  individualuri xelSekrulebis pirobebis baTilobas, Tuki igi 
uaresia muSakisaTvis imasTan SedarebiT, rac dadgenilia kanoniTa da 
koleqtiuri xelSekrulebiT, garda im SemTxvevisa, rodesac koleqtiuri 
xelSekruleba (kanonTan SedarebiT) aumjobesebs dasaqmebulis pirobebs. 
Sesabamisad, CemTvis es gamoiyureba ise, rom gansaxilveli  mowesrigeba 
sanqcirebulia koleqtiuri xelSekrulebisagan yalbi calmxrivi gadaxve-

vis akrZalviT, rac vlindeba imaSi, rom igi moqmedebs mxolod maSin, rode-

sac xelSekruleba mxolod minimalur  standarts imeorebs. Tumca, Tuki, 
Tavisi funqciis saTanado SesrulebiT, igi aumjobesebs muSakis pirobebs, 
misi meSveobiT individualuri xelSekrulebidan srulad gadaxvevaa Sesa-
Zlebeli (rac, ra Tqma unda, eqvemdebareba kanonis mier gaweril minimalur 

44 ix. z. SveliZe, 1-li sq., 5-6, romelSic damatebiT xazi esmeva sabWoTa Sromis kode-

qsTan gansxvavebas, riTac Zaladakargulad cxaddeboda is saxelSekrulebo daTqme-

bi, romlebic uzrunvelyofdnen samarTlebriv minimumze dabali donis dacvas. Cven 
aseve aRvniSnavT, rom Sromis kodeqsis 46-e muxlis 1-li nawili aRiarebda mxareTa im 
uflebebis SeTanxmebiT SezRudvas, Tumca proprciulobisa da gonivrulobis pri-

cipebis dacviT; aseve, aRsaniSnavia, rom uflebebze uaris Tqmis SesaZlebloba, ro-

melic sulac ar iyo koleqtiuri xelSekrulebis sakuTvnebeli, da deregulirebuli 
modeli, romelic dRes bevri qveynis Sromis samarTlisaTvisaa damaxasiaTebeli, iyo 
rogorc dasaqmebis xelSekrulebis, ise individualuri xelSekrulebis nawili.
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standarts).
sakiTxis amgvari gadawyveta ukve arsebobda wina Sromis kodeqsSi da 

didi ZalisxmeviT daicva saqarTvelos mTavrobam Sromis saerTaSoriso 
organizaciaSi CEACR-is Zveli kodeqsis 41-e dan-43-e muxlebisa da №98 
konvenciis SesabamisobasTan dakavSirebul braldebaze imis mtkicebiT, 
rom „es ar ganapirobebs koleqtiuri xelSekrulebebis upiratesobas ind-

vidualur xelSekrulebebze.“45

aRniSnulidan gamomdinareobs is, rom koleqtiuri xelSekrulebis 
savaldebulo xasiaTis principTan mimarTebiT, qarTuli sistema STagone-

bulia Tanasworobis mxolod formaluri koncefciiT da es ar aris da-

makmayofilebeli. marTlac, miuxedavad minimaluri samarTlebrivi stan-

dartis uzrunvelyofisa, igi ver uzrunvelyofs imave xarisxis dacvas 
koleqtiuri miRwevebisaTvis da es ganapirobebs im risks, rom praqtika-

Si isini SesaZloa darCes mkvdar sityvebad, radgan sistematurad saxeze 
iqneba uflebebze uaris Tqma inividualuri molaparakebis doneze, sadac  
ekonomikuri Zalauflebisa da Sesabamisi molaparakebis Zalebis WrilSi 
mxareTa uTanasworoba ufro didia.

4. institutebis Carevis akrZalva da sammxrivi dialogi

41-e muxlis mesame da meeqvse nawilebi moicavs, Sesabamisad, koleqtiuri 
xelSekrulebis dadebis dros saxelSekrulebo avtonomiis principsa da 
SedegTa baTilobas, Tuki misi dadebis procesSi saxelmwifo ereva cen-

tralur Tu adgilobriv doneze.
es wesi,  romelzec ar imoqmeda 2013 wlis reformam, garda moqmedi 

me-3 nawilis damatebisa, romelSic mocemulia mxolod ZiriTadi principi, 
gauqmda ra muxlis bolo nawiliT, Tavis mriv, nasesxebi iyo 2006 wlis kod-

eqsidan da im liberaluri daRis simboloa, rac, zogadad, axasiaTebs qar-

Tuli Sromis samarTals46.
am debulebidan gamomdinare wesi, rogorc Cans, ar qmnis araviTar gan-

sakuTrebul problemas da, marTlac, kargad ukavSirdeba molaparakebis 
warmoebis Tavisuflebis princips, rac koleqtiuri xelSekrulebis, saer-

To saxelSekrulebo samarTlis institutis saZirkvelia. miuxedavad ami-
sa, rogorc Cans, sasurvelia, ganxilul iqnes saxelmwifosa da socialur 
partniorTa Soris konsultacia da SeTanxmebis meqanizmebi.

industriul urTierTobebSi saxelmwifos Careva  mudmivad xorciel-

45 Sromis saerTaSoriso organizacia, eqspertTa komitetis angariSi, me-7 sq., 147.
46 es gansxvavdeba saxelmwifos mxirdan maRali donis Carevisagan, romelic axasi-
aTebda sabWoTa epoqis industriul politikas, am sakiTxTan dakavSirebiT, ixile, z. 

SveliZe, 1-li sq., 15.
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deba yvela Tanamedrove samarTlis sistemaSi da es aucilebels xdis mi-
vmarToT saxelmwifosa da biznes gaerTianebebs Soris dialogis formebs 
imisaTvis, raTa uzrunvelvyoT Carevis demokratiuli xasiaTi da, aseve 
(xSir SemTxvevaSi) mizanSewoniloba.47

aseTi saxis dialogi SeiZleba Sedges mravali sxvadasxva saSualebiT, 
maT Soris, CvenTvis sainteresoa `formes de négociation, comme les consultations 
tripartites au niveau national (...) (qui) s’apparententsouvent à la négociation collective.~ 
48 isini TamaSobs sakvanZo rols ̀ pour faciliter l’adoption de réformes économiques 
enassociant les partenaires sociaux à l’élaboration de ces politiques, cequi les rend plus 
acceptables au plan politique. Outre qu’il facilitel’adoption de réformes économiques 
qui s’accompagnent fréquemmentde mesures d’austérité, le dialogue social permet de 
tirer parti de l’infl  uence et de l’expérience des partenaires sociaux, par exempledans le 
domaine de la promotion de l’emploi“49.

am sakiTxTan dakavSirebiT  praqtikuli magaliTebi, romlebic SeiZle-

ba  dasaxeldes, uamravia: 90-iani wlebis ganmavlobaSi, evropuli kavSiris 
sxvadasxva qveyanaSi, socialuri konsultacia TamaSobda arsebiT rols 
im politikis mxardaWerisaTvis, rac miznad isaxavda maastrixti krite-

riumTan Sesabamisobis miRwevas50. mogvinebiT, saxezea marokos simboluri 
magaliTi (magram msgavsi iniciativa wamowyebul iqna egvipteSi, tunissa da 
filipinebSi), sadac `avec l’appui d’un programme du BIT, les principales parties-
prenantes du textile du secteur _ ministère du Travail, ministère del’Industrie et du-
Commerce, organisations d’employeurs et de travailleurs- ont mis en place une com-
mission tripartite et adopté unplan d’action en 2005 en vue d’accroître la compétitivité 
du secteuren promouvant le travail décent et productif~.51 programis miznebs Soris, 
aseve aris kompaniis doneze arsebuli dialogis gaumjobeseba, raTa gaiz-

ardos produqtiuloba da gamoswordes samuSao pirobebi.
unda gavixsenoT italiis uaxlesi 2012 wlis 16 noembris xelSekrule-

ba „programuli miTiTebebi italiaSi produqtiulobis gazrdisa da 
konkurentunarianobis Sesaxeb, romlis saTaurSi pirdapiraa miTiTebuli 
mizani. teqstis wakiTxvis Sedegad warmoCndeba, Tu rogor miiRweva mboWavi 
garigeba mTvarobasTan, mTeli rigi zomebis gansaxorcieleblad (romle-

Tagan bevri sakanonmdeblo xasiaTisaa) da aRniSnuli miznebis misRwevad. 
SemoTavazebul zomebs Soris aris gadasaxadebsa da kontribuciaTa sarge-

47 am saxis kavSirebis saWiroebis dasadgenad, Cven vixsenebT, rom Sromis saerTaSoriso 
organizacia aris gaeros erTdaerTi saagento sammxrivi struqturiT.
48 Conférence Internationale du Travail, 97th session, 2008, Rapport du Directeur, supra note 13, at 
24-25.
49 iqve, 28.
50 ix. F. Carinci, R. De Luca Tamajo, P. Tosi, T. Treu, Il diritto sindacale, (Turin, 2006), at 2, and the 
Conférence Internationale du Travail, 97th session, at 28, nt. 25.
51 Conférence Internationale du Travail, 97th session, 2008, Rapport du Direkteur, me-13 sq., 27.
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belTan dakavSirebuli kanonmdebloba, romelic ufro metad dafuZnebu-

lia gadasaxadebis Semcirebasa da produqtiulobasTan dakavSrebul xel-

fasebTan.
garda amisa, socialur partniorebsa da dawesebulebebs Soris arseb-

ulma dialogma mniSvnelovani SeiZina roli evropul kavSirSic. arsebobs 
sami gza, romliTac gamoixateba es socialuri dialogi (yvelaze farTo 
gagebiT): sammxrivi saqmianoba, evropuli socialuri dialogi (yvelaze 
viwro gagebiT) da evropuli koleqtiuri molaparakeba.  vinaidan, am Sem-
TxvevaSi, SeuZlebelia am sami formidan TiToeulis detaluri analizi, 
evropuli kavSiris organoebTan mimarTebiT, Cven SemovifarglebiT, 
mxolod yvelaze mniSvnelovan aspeqtebze yuradRebis gamaxvilebiT52. 
pirvel rigSi, arsebobs evropuli komisiis uflebamosileba, evropul so-

cialur partniorTa moTxovniTa da maTi warmomadgenlebis damtkicebis 
safuZvelze Camoyalibdes arsebiTi sakonsultacio funqciis matarebeli 
seqtoruli dialogis komitetebi (amJamad arsebobs 33 komiteti). ufro 
metic, 3) evropuli kavSiris saqmianobis Sesaxeb xelSekrulebis 154-e mux-

lis mixedviT, evropul komisias gaaCnia valdebuleba, gaiaros konsul-

tacia socialur partniorebTan, sanam waradgens winadadebas socialur 
sakiTxebTan dakavSirebiT; amasTan, Tuki igi CaTvlis saWirod, sanam warad-

gens iniciativas winadadebaze, am gziT axorcielebs  damsaqmeblebisa da 
muSakebis warmomadgenelTa savaldebulo saTaTbiro monawileobas ev-
rokavSiris gadawyvetilebaTa miRebis procesSi. imave muxlis me-4 punqti, 
aseve iTvaliswinebs molaparakebis wyaros droebiT upiratesobas heter-

onomur wyarosTan mimarTebiT, uzrunvelyofs ra socialur partniorebs 
uflebamosilebiT „dablokon“ komisiis nebismieri iniciativa cxra TviT, 
Tuki gadawyveten, rom moawesrigon sakiTxi xelSekrulebis meSveobiT.53

miuxedavad amisa, evropul kavSirSi socialuri partniorebisaTvis 
miniWebuli mniSvnelobis gageba misi sruli moculobiT, gasagebi xdeba 
mxolod evropuli kavSiris funqcionirebis Sesaxeb xelSekrulebis 155-e 
muxlis meSveobiT, romelic aZlevs maT uflebamosilebas, sTxovos sabWos 
moaxdinos koleqtiuri xelSekrulebis implementacia ganxilvis gziT. 
Sedegad, is, rac iwyeba rogorc xelSekruleba, imis gaTvaliswinebiT, rom 
sabWos ar SeuZlia misi Sinaarsis Secvla, xdeba evropuli kavSiris norma-

tiuli aqti, romelic boWavs yvela wevr saxelmwifos.

52 evropis doneze socialuri dialogis sruli analizisaTvis ix. M. Roccella, T. Treu, 
Diritto del lavoro dell’Unione europea (Padua, 2012), at 492 ff.
53 dakvirvebis Sedegad Cans, rom komisias ar gaaCnia pirdapiri valdebuleba, Tavi 
Seikavos am drois ganmavlobaSi, igi Tavis ikavebs procesebSi monawileobisagan 

„calmxrivi“ iniciativiT. am sakiTxTan dakavSirebiT, ix. S. Sciarra, Il dialogo fra ordinamen-
to comunitario e nazionale del lavoro: la contrattazione collettiva, in Dir. Lav. Rel. Ind., (1992), at 740.
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dabolos, evropuli kavSiris funqcionirebis Sesaxeb xelSekruleba 
mniSvnelobas aniWebs saxelmwifosa da socialur partniorebs Soris ka-
vSirs erovnul doneze: xelSekrulebis 153-e muxlis me-3 punqti, faqto-

brivad, maTi saerTo moTxovnis safuZvelze,  iTvaliswinebs saxelmwifos 
SesaZleblobas, andos socialur partniorebs socialur sakiTxebTan 
dakavSirebuli direqtivebis implementacia, Tumca evropulma sasamarT-

lom yuradReba gaamaxvila imaze, rom am SesaZleblobis gamoyenebisaTvis 
aucilebelia, koleqtiur xelSekrulebas hqondes zogadi da gangrZobadi 
xasiaTi erovnul samarTalSi.

molaparakebisa da koordinaciis instrumentebisaTvis mniSvnelobis 
miniWebiT, Cndeba kiTxva: xvdeba Tu ara gacvlis aseTi instrumentebi, ro-

melic, rogorc davinaxeT, iRebs koleqtiuri xelSekrulebis formas „far-

To gagebiT“, gansaxilveli wesis akrZalvis moqmedebis farglebSi imgvarad, 
rom Sesabamisi xelSekruleba aqcios baTilad da Zaladakargulad.

qarTuli praqtikis Seswavlis Sedegad, naTelia, miuxedavad imisa, rom 
bevri akritikebs mTavrobis mier konsultaciisa da SeTanxmebis am formebis 
SezRudulad gamoyenebas54, am mimarTulebiT sxvadasxva iniciativa mainc 
ganxorcielda. 2008 wlis dekemberSi xeli moewera urTierTTanamSromlo-

bis memorandums Sromis, janmrTelobisa da socialuri dacvis ministrs, 
saqarTvelos profesiuli kavSirebis gaerTianebasa (GTUC) da saqarT-

velos damsaqmebelTa asociacias  (GEA) Soris, raTa momxdariyo social-

uri dialogis institucionalizacia. 2009 wlis oqtomberSi, TbilisSi, 
gaimarTa Sromis saerTaSoriso organizaciis sammxrivi mrgvali magida, sa-
dac ganixiles moqmedi erovnuli Sromis samarTlis statusi, №87 da 98 kon-

venciebis gamoyeneba da saqarTveloSi „sammxrivi“ dialogis waxaliseba.55
aRniSnul sakiTxTan dakavSirebiT yvelaze mniSvnelovani Zalisxmeva 

iyo, premier-ministris iniciativiT, 2009 wlis 12 noembris №335 mTavrobis 
dadgenilebis miReba [amJamad, moqmedia 2013 wlis mTavrobis №258 dadge-

54 evropuli gaerTianebebis komisia, evropuli samezoblo politikis implementacia 
2007 wels, progresis Sesaxeb angariSi saqarTvelosTvis, 11. aq Cans, rom 2006 wlis 
Sromis kodeqsi „momzadda profesiul kavSirebTan winaswari konsultaciis gar-

eSe“ da rom „socialur dialogTan dakavSirebiT, ar aRiniSneba progresi“; aseve, ix. 
Sromis saerTaSoriso organizacia, eqspertTa komitetis angariSi, me-7 sq., 145. gaer-

Tianebis wevrobaze dafuZnebuli diskriminaciisagan dacvisaTvis, CEACR ixsenebs, 
rom „diskusia gaimarTa komitetSi TaTbiris dros, 2008 wlis ivnisSi, Sromis saerTa-

Soriso organizaciis standartebis gamoyenebasTan dakavSirebiT sammxrivi mrgvali 
magidis formatSi, raTa, srulyofili dialogis farglebSi, ganxiluliyo sakiTxebi 
Sromis msoflio organizaciis teqnikuri daxmarebiT da romelsac SeeZlo xeli See-
wyo Semdgomi progresisaTvis koleqtiuri molaparakebisa da gaerTianebis uflebis 
waxalisebasTan dakavSirebul sakiTxebze rogorc sakanonmdeblo, ise praqtikuli 
TvalsazrisiT“.
55 Sromis saerTaSoriso organizacia, eqspertTa komitetis angariSi, me-7 sq., 146.
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nileba], romelic ayalibebda socialuri partniorobis sammxriv komisias 
(TSPC) da sammxriv samuSao jgufs, saqarTvelos Sromis kanonmdeblobis 
saerTaSoriso valdebulbebTan Sesabamisobis uzrunvelyofis mizniT56.

zemoaRniSnuli msjelobis WrilSi, SeiZleba davaskvnaT, rom aRweri-

li wesi ar SeiZleba imgvarad ganimartos, rom ukanonod da baTilad CaiT-

valos sammxrivi konsultaciebisa da molaparakebebis Sedegad socialur 
patniorTa da mTavrobas Soris xelmowerili xelSekrulebebi da memoran-

dumebi. industriul urTierTobebSi saxelmwifos Carevis aseTi formis 
gamoyeneba, rogorc Cans, gansakuTrebiT xelsayrelia iseT samarTlebriv 
sistemaSi, rogoric saqarTvelos aqvs. faqtobrivad, 2006 wels kanonmde-

blis mier ganxoricielebuli arCevaniT, romelic ganmtkicda 2010 wlis 
dabolos, 2013 wlis cvlilebebiT, axal kodeqss aSkara liberaluri daRi 
daesva; saxelmwifos Carevis maqsimaluri SezRudviTa da mxareTa Tavi-

sufali nebisaTvis farTo sivrcis uzrunvelyofiT, safuZveli Caeyara 
sistemas maRali xarisxis anomiiT, romelic mxolod nawilobriv iqna Sem-
cirebuli axlaxan ganxorciebuli reformiT. ase rom, kanonmdeblis mier 
datovebuli carieli sivrce unda Seivsos sammxrivi konsultaciisa da 
koleqtiuri molaparakebidan gamomdinare wesebis meSveobiT, imisaTvis 
raTa acilebul iqnes naTeli sicxadis nakleboba, romelic iwvevs siste-

mis paralizebas da negatiuri efeqti gaaCnia konkurentunarianobisa da 
ekonomikuri zrdis procesSi57.

federiko fusko

italiis humanitarul mecnierebaTa

institutis doqtoranti

56 TSPC-is SezRdul moqmedebasTan dakavSirebiT, ix. Sromis saerTaSoriso orga-

nizacia, kometetis eqspertTa angariSi, 2013, 105.
57 am sakiTxTan dakavSirebiT, simboluria italiis magaliTi, rodesac industri-

uli urTierTobebis sistemam, romelic xasiaTdeboda regulaciis mniSvnelovani 
naklebobiT, gaiara mkacri gamocda FIAT-is aRniSnul situaciaSi (ix. me-16 sq.). 
erovnul xelSekrulebasTan mimarTebiT, korporaciuli xelSekrulebis acilebis 
uflebamosilebis wesis araarsebobam da, pirvelis subieqturi moqmedebis sferom 
calkeuli korporaciuli xelSekrulebebis arsebobis pirobebSi mravali samarT-

lebrivi dava gamoiwvia. amis Sedegad warmoqmnilma gaurkvevlobam Seamcira  biznesis 
SesaZlebloba, ganesazRvra sainvesticio xarjebi, sargebeli da miiyvana italiuri 
warmoeba moZrav (geografiuli Tvalsaszrisi) kapitalizmamde warmoebis sazRvraga-

reT delokalizaciiT (amasTan dakavSirebiT ix. R. De Luca Tamajo, Accordo di Pomigliano 
e criticità del sistema di relazioni industriali italiane, Riv. It. Dir. Lav.,2010, I, at 797 et seq. da, gan-
sakuTrebiT, 798: frangi sociologi rojer kailiosi aRniSnavs _ „sadac arsebobs 
TamaSi, unda arsebobdes wesebi“, axla ki, warmoidgineT, rom saxezea ekonomikuri, 
politikuri da kulturuli faqtorebiT dasmul koordinatTa sibrtyeSi moqmedi 
socialuri aqtorebisa urTierTqmedebis dinamika, romelic didi xnis ganmavlobaSi, 
mouwesrigebeli ZalauflebiTi urTierTobebiTaa gaJRenTili“).
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muxli 42. warmomadgenloba

1. koleqtiuri xelSekrulebis dadebis an Sewyvetis, misi pirobebis 
Secvlis an dasaqmebulTa uflebebis dacvis mizniT dasaqmebulTa gaer-

Tianeba moqmedebs warmomadgenlebis meSveobiT.
2. warmomadgenlobis dadastureba xdeba werilobiTi mindobilobiT, 

romelsac xels aweren dainteresebuli dasaqmebulebi da piri, romelsac 
eniWeba warmomadgenlobis ufleba.

3. warmomadgeneli SeiZleba iyos nebismieri qmedunariani fizikuri 
piri.

4. warmomadgeneli moqmedebs mxolod im dasaqmebulTa interesebidan 
gamomdinare, romlebmac mas mianiWes warmomadgenlobis ufleba.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

muxli 43. koleqtiuri xelSekruleba

1. koleqtiuri xelSekruleba ideba mxolod werilobiTi formiT.
2. koleqtiuri xelSekruleba ideba gansazRvruli an ganusazRvreli 

vadiT. 
3. gansazRvruli vadiT dadebuli koleqtiuri xelSekruleba unda iT-

valiswinebdes misi ZalaSi Sesvlis da vadis gasvlis TariRebs.   
4. ganusazRvreli vadiT dadebuli koleqtiuri xelSekruleba unda 

iTvaliswinebdes misi gadasinjvis, Secvlisa da Sewyvetis Sesaxeb debule-

bebs. 
5. koleqtiuri xelSekrulebis arseboba ar zRudavs damsaqmeblis an 

dasaqmebulis uflebas, Sewyvitos SromiTi urTierToba, rac ar iwvevs am 
xelSekrulebis monawile sxva dasaqmebulebTan SromiTi urTierTobis 
Sewyvetas.

6. koleqtiur xelSekrulebaSi zustad unda iyos gansazRvruli 
xelSekrulebis subieqtebi. 

7. koleqtiuri xelSekrulebiT gaTvaliswinebuli valdebulebebi vr-

celdeba xelSekrulebis mxareebze. Tu koleqtiuri xelSekruleba dade-

bulia damsaqmebelsa da erT an met dasaqmebulTa gaerTianebas Soris da 
aseT erT an met dasaqmebulTa gaerTianebaSi gawevrebulia mocemul sawar-

moSi momuSave dasaqmebulTa 50%-ze meti, amave sawarmoSi momuSave nebis-
mier sxva dasaqmebuls ufleba aqvs, werilobiT mosTxovos damsaqmebels, 
rom isic gaxdes aseTi koleqtiuri xelSekrulebis mxare. damsaqmebeli 
valdebulia aseTi werilobiTi moTxovna daakmayofilos misi miRebidan 30 
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kalendaruli dRis ganmavlobaSi. am punqtis pirobebi ar ukrZalavs sxva 
dasaqmebulTa gaerTianebas, romelic aerTianebs aRniSnul sawarmoSi mo-

muSave dasaqmebulTa 50%-ze naklebs, rom damsaqmebelTan calke awarmoos 
molaparakeba da dados calke koleqtiuri xelSekruleba.

8. koleqtiuri xelSekrulebis debulebebi am xelSekrulebiT gaT-

valiswinebul dasaqmebulTa individualuri SromiTi xelSekrulebebis 
ganuyofeli nawilia. 

9. baTilia koleqtiuri xelSekrulebis is piroba, romelic ewinaaRm-

degeba am kanons.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

1. Sesavali

struqtura, romelic safuZvlad udevs qveynis industriuli urTierTo-

bebis sistemas, viTardeba qveynis socialur da instituciur istoriasTan 
erTad, gamoxatavs ra mis organizaciasa da evolucias. rogorc koleqti-

uri xelSekrulebis  sazogadoebis politikur sistemebTan mimarTebiT 
aRiniSna, „industriuli urTierTobebis samarTali gankuTvnilia, im-

isaTvis, rom gvaswavlos monteskies sibrZne“1. xom ar aris es gafrTxileba 
erTgvari transplantaciis winaaRmdeg? vinaidan, dawesebulebebis mier 

„nasesxebma“ samarTalma, axali lokalizaciis adgilze, gansakuTrebiT iq, 
sadac figurirebs SromiTi urTierTobebi, SeiZleba uaryofis potenci-

uri formebis warmoqmna gamoiwvios.
gansxvavebuli, magram ufro komplementaruli SexedulebiT, aRiare-

bulia, rom sxvadasxva profesiuli gaerTianebis istoriul da kulturul 
gansxvavebebTan erTad SesaZloa arsebobdes semantikuri Seusabamobebi 
am sferoSi gamoyenebul terminebSi; iseTebi, rogoricaa gamoTqma accord 
collectif _ koleqtiuri xelSekruleba2, an SeiZleba gamoyenebul iqnes sxva 
gamoTqmebi, romelTac sxvadasxva mniSvneloba aqvT gansxvavebul samar-

Tlebriv sistemebSi: magaliTad, termini „warmomadgenloba“, romelis 
mniSvnelobac gansxvavebulia sxvadasxva erovnuli konteqstSi. ase rom, am 
sakiTxze  dakvirvebis Sedegad, Cans, rom „zogierTi problema momdinareo-

ba am terminebis gansxvavebuli SinaarsiT gamoyenebidan, an ufro zustad, 
problemebi asocirebulia im cnebebTan, romlebic, erTi SexedviT, erTsa 
da imave termins udevs safuZvlad“3.

1 ix. O. Kahn-Freund, Sull’uso ed abuso del diritto comparato, in RTDPC, (1975), at 810.
2 ix. Article L2221-2 Code du travail.
3 ix. Lord Wedderburn, I diritti del lavoro. Saggi scelti sulla Gran Bretagna el’Europa, (Milan, 1998) 
at 9.

l. tebano,  muxli 42-43
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miuxedavad imisa, rom koreqtulia erovnuli sistemebis Sedareba im-
isaTvis, raTa ganvsazRvroT, arsebobs Tu ara msgavsebebi an gansxvavebebi, 
sxvadasxva koteqstSi miRebul regulaciaTa Sesaxeb winaswari informire-

buloba aucilebelia. marTlac, am SemTxvevaSi, sxva qveynis gamocdileba 
SeiZleba dagvexmaros mimdinare movlenebis,  regulaciaTa implementa-

ciis Sedegebisa da SesaZlo samomavlo modelebis ganxilvaSi. garda amisa, 
unda vaRiaroT, rom, rac ufro didia gansxvaveba sxvadasxva models So-

ris, ufro saintereso xdeba maTi Sedareba. aman ganapiroba,  upirvelesad, 
profesiul gaerTianebaTa regulaciebis warmomavlobasTan mimarTebiT,  
diametrulad urTierTsawinaaRmdego, iqneba es avtonomiuri Tu heter-

onomuri, wesebiT uzrunvelyofili sistemebis Seswavlisa da Sedarebis 
gadawyvetileba. am WrilSi mivuTiToT saqarTvelos Sromis kodeqsze 
evropuli sistemebis konteqstSi da misi mimoxilvisas, aseve SevadaroT 
industriuli urTierTobebis italiuri maregulirebeli standarte-

bi (sadac kanoni piradpir ar aregulirebs moTamaSeTa qcevas) frangul 
sistemas, romelSic gaerTianebebis qceva eqvemdebareba sakanonmdeblo 
mowesrigebas. marTlac,  italiaSi  ar arsebobs samarTlebrivi debuleba 
im SemTxvevisaTvis, aris Tu ara gaerTianeba warmomadgenlobiTi da ufle-

bamosili monawileoba miiRos koleqtiuri xelSekrulebis formirebaSi 
an gansazRvros koleqtiuri xelSekrulebis namdvilobisa da moqmedebis 
pirobebi, safrangeTSi aseTi aspeqtebi daculia samarTlebrivi mowes-

rigebis standartebiT.
msgavsi midgoma am kvlevisaTvis ufro Sesabamisad Cans, vinaidan, miuxe-

davad imisa, rom saqarTvelos Sromis kodeqsis istoriul-kulturuli 
safuZvlebi gansxvavdeba evropuli sistemisagan, kodeqsSi gamovlenili 
gadawyvetilbebi aSkarad am sistemebis mieraa STagonebuli. Tuki es asea, 
maSin, rogorc Cans, Rirsia, gamovikvlioT profesiul gaerTianebaTa ita-

liurisa da frangulis Sinaganad gansxvavebuli sistemebis evolucia da 
davadginoT, ra problemebi arsebobda Sesabamisi debulebebis impelemen-

taciis dros. marTlac, es aris im gamosayenebel strategiaTa identifici-

rebis mTavari saSualeba, raTa saukeTesod iqnes gamoyenebuli saqarT-

velos Sromis kodeqsis potenciali da vupasuxoT mis mier gansazRvrul 
axal debulebaTa SezRudvebs.

l. tebano,  muxli 42-43
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2. italiuri modeli:  italiis konstituciis 39-e muxlis (me-2, me-3 

da me-4 punqtebi) implementaciis warumatebloba da nacionalur 

doneze moqmedi koleqtiuri xelSekrulebis subieqturi 

moqmedebis sferos sakiTxi

italiis modelic qveynis istoriis warmodgenis SesaniSnavi magaliTia. 
gaerTianebaTa Sesaxeb faSisturi epoqis mier datovebulma sakanonmde-

blo memkvidreobam didi gavlena iqonia saxelmwifos mier 39-e muxlis, 
kerZod misi me-2, me-3 da me-4 punqtebis Camoyalibebaze iseve, rogorc 
neo-korporaciul gaerTianebaTa sistemis dafuZnebis iTamaSa sakvanZo 
roli SiSma italiis konstituciis am muxlis implementaciis warumate-

blobaSi.4 faqtobrivad, muxlis meore nawili iTxovs masSi ganmtkice-

buli principebis implementaciisaTvis kanonmdeblis Carevas. kerZod, am 
debulebebs unda gaeTvaliswinebina, demokratiaze dafuZnebuli kanoniT 
uzrunvelyofili,  gaerTianebaTa regsitracia sajaro uwyebaSi, rac uz-

runvelyofda samarTlebriv statuss, raTa (erovnul doneze) waxalisebu-

liyo im koleqtiuri xelSekrulebebis dadeba, romlebic gaavrcelebdnen 
samarTlebriv moqmedebas xelSekrulebaSi aRniSnul yvela kategoriaze 
(erga omnes efeqti). ufro metic, koleqtiuri xelSekrulebis waxalisebis 
iuridiuli ufleba miewereboda misi wevrebis proporciulad arCeul, 
registrirebuli profesiuli gaerTianebis delegatebs.5

zustad imitom, rom 39-e muxlis zemoaRniSnuli punqtebis implemen-

tacia arasodes momxdara, koleqtiurma xelSekrulebebma gadainacvla 
zogadsamarTlebrivi mowesrigebis sferoSi, saxeldobr, samoqalaqo 
samarTalSi.  ase rom, kanonmdeblebi da samarTlis eqpertebi ganixilaven 
koleqtiur molaparakebas, rogorc kerZo samarTlis subieqtebis (gaer-

Tianebebis) mier maTi interesebis TviTregulirebis gamoxatulebas, 
romelic eqvmdebareba samoqalaqo samarTalis debulbebs maSin, rode-

sac saubaria xelSekrulbebze. miuxedavad amisa, zogadsamarTlebrivi 
koleqtiuri xelSekrulebebis ukan mdgomi Teoriis ganviTareba eyrd-

noba nebayoflobiT warmomadgeblobas, romelic warmoaCens urTierTo-

bas, romelic akavSirebs gaerTianebas koleqtiuri xelSekrulebis sab-
oloo beneficiarebTan.  marTlac,  Tu TiToeuli xelSekrulebis mimarT 
moqmedi ZiriTadi wesia, rom igi mboWavia mxolod xelSemkvreli mxaree-

bisaTvis, gaerTianebis molaparakebis Zalaufleba da gaerTianebis mier 
xelSekrulebis moqmedebis gavrceleba sxva subieqtebze (individualur 
dasaqmebulsa Tu damsaqmebelze) dafuZnebulia im mandatze, rac mieniWeba 

4 ix. G. Ferraro, L’effi  cacia soggettiva del contratto collettivo, in RGL, (2011), at 739 ff., gansa-
kuTrebiT, 740.
5 ix. M. D’Antona, Il quarto comma dell’art. 39 della Costituzione, oggi, in DLRI,(1998), at 399 ff.

l. tebano,  muxli 42-43
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gaerTianebas dasaqmebuli wevrebis meSveobiT ise, rom SesaZlebeli xdeba 
maTi warmomadgenloba molaparakebebSi6. es niSnavs imas, rom  „mxolod im 
damsaqmebels, romelic damsaqmebelTa gaerTianebis wevria, moeTxoveba, 
imoqmedos koleqtiur xelSekrulebasTan SesabamisobaSi, mxolod im muSa-

kis mimarT, romelic gaerTianebis wevria. es xdeba imitom, rom kerZo pirTa 
Soris dadebuli nebismieri xelSekrulebiT, igi moqmedebs mxolod xelSe-

mkvrel mxareTa Soris; ase rom, „zogadsamarTlebrivi xelSekruleba“ moq-

medebs mxolod gaerTianebis kontraqtorTa mimarT da im damsaqmeblebisa 
da muSakebis mimarT, romlebic arian Sesabamisi konkretuli gaerTianebis 
wevrebi“.7

igi ar moqmedebs gaerTianebis arawevr an xelSekrulebis mxarisagan 
gansxvavebul gaerTianebaSi gawevrianebulTa mimarT.

saWiroa am wesis Semdgomi ganxilva, pirvel rigSi, imitom, rom igi saqa-
rTvelos Sromis kodeqsis 42-e muxliT gaTvaliswinebuli samarTlebrivi 
meqanizmis msgavsia. ase rom, gaerTianebis moqmedebis sfero SezRudulia 
im dasaqmebulebiT, romelTac mianiWes delegats TavianTi warmodgenis 
uflebamosileba. rogorc aRiniSna, italiaSi profesiuli gaerTienabebi 
Camoyalibda saxelmwifosagan damoukideblad da amitom kerZo samarT-

lis sferoSi operirebs. miuxedavad amisa, xazi unda gaesvas imas, rom kan-
onis mier Camoyalibebuli standatebisaTvis damaxasiaTebelma simkacrem 
xeli Seuwyo dacvis meqanizs,  raTa Semcirebuliyo individualur Sexed-

ulebebTan dakavSirebuli interpretaciebi da Seesustebina samoqalaqo 
samarTlis mier regulirebadi standartebi. dRemde ganviTarebuli pro-

cedurebi saerTod ar iyo erTiani formis matarebeli, arc samoqalaqo 
samarTlis standartebis mitovebis argumentaciis kuTxiT da arc ita-

liuri sistemis naklovanebebis Sesaxeb reaqciebis  warmomavlobis (iqneba 
es samarTlebrivi, gaerTianebis, samarTlebrivi msoflmxedvelobis Tu 
doqtrinuli) mxriv da arc Sedegebis kuTxiT. am sakiTxTan dakavSirebiT, 
SesaZlebelia, xelSekrulebebTan dakavSirebuli sami tipis procesis 
identificireba: a) erovnul doneze; b) kompaniis doneze da g) sajaro se-
qtoris doneze.

pirvel rigSi, erovnul doneze moqmedi xelSekrulebebis ganxilvisas, 
unda aRiniSnos, rom zemoaRniSnul kerZosamarTlebriv standartebTan 
erTad, gatarebul iqna Tanmdevi samarTlebrivi zomebi imisaTvis, raTa 

6 ix. gansakuTrebiT, F. Santoro Passarelli, Autonomia collettiva, giurisdizione, diritto di sciopero, 
in Riv. It. Sc. Giur., (1949), at 138, SedarebisaTvis, ix. Caruso, Rappresentanza sindacale e con-
senso, (Milano,1992); P. Bellocchi, Libertà e pluralismo sindacale, (Padua, 1998), gansxvavebul 
midgomasTan dakavSirebiT, ix. M. Persiani, Saggio sull’autonomia privata collettiva, (Padua, 
1972).
7 ix. F. Carinci, R. De Luca Tamajo, P. Tosi, T. Treu, Il diritto sindacale, (Turin,2013), at 219.

l. tebano,  muxli 42-43
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gafarToebuliyo koleqtiuri xelSekrulebis subieqturi moqmedebis ar-

eali. zedmeti detalebis ganxilas rom avaridoT Tavi, moqmedebis sferos 
gavrceleba beneficiarTa did raodenobaze miRweul iqna sakasacio sa-
samarTlos 1950-iani wlebis Sua periodis gadawyvetilebiT. igi ganmar-

tavda italiis konstituciis 36-e muxls da samoqalaqo kodeqsis 2099-e 
muxls, romlebic exeboda koleqtiuri xelSekrulebiT mowesrigebul 
standartuli anazRaurebis gamoyenebas uflebamosili dasaqmebulebis 
mimarT8. rac Seexeba im sakanonmdeblo zomebs, romelic gankuTvnilia 
samoqalaqo samarTlis koleqtiuri xelSekrulebebis moqmedebis sferos 
gafarToebisaTvis, namdvilad unda aRiniSnos №741/1959 kanoni. am aqts, 
im periodisaTvis moqmedi italiis Sromis ministris saxelis mixedviT, 
daerqva da, Sesabamisad, cnobilia, rogorc „vigorelis aqti“, romelSic 
parlamentma moaxdina mTavrobaze im gankargulebebis seriis gamocemis 
uflebamosilebis delegireba, romlebic daaregulirebda im periodisaT-

vis moqmed koleqtiur xelSekrulebebs. ase rom, kanoni pirdapir ar gamoi-

yeneboda erga omnes efeqtiT koleqtiuri xelSekrulebebis mimarT, aramed 
ereoda mxolod droebiT da sagamonakliso safuZvlebiT, rogorc italiis 
sakonstitucio sasamarTlo ganacxada: „imisaTvis, rom daeregulirebina 
warsulSi arsebuli situacia da daecva damsaqmeblebsa da dasaqmebulTa 
Soris Tanasworoba“.9 Semdgomi regulacia (romelic kvlav arapirda-

pir, afarToebda samoqalaqo-samarTlebrivi koleqtiuri xelSekrulebis 
efeqts) iyo dasaqmebulTa Sesaxeb kanonis (№300/1970, 20 maisi) 36-e muxli, 
riTac dgindeboda, rom sajaro administracias finansur SenatanebTan 
dakavSirebul dabulebebsa da sajaro samsaxuris uzrunvelmyof xelSek-

rulebebSi unda Seetana daTqma, romelic daavaldebulebda beneficia-

rebsa da kontraqtorebs, gamoeyenebinaT anazRaurebisa da dasaqmebis is 
pirobebi, romelic ar iyo imaze uaresi, vidre imave muSakTa kategoriis 
mimarT an imave sferoSi moqmedi maT mierve dadebuli koleqtiuri xelSek-

rulebebiT mocemuli standarti. ase rom, kidev erTxel gamoCnda: imis ma-
givrad, rom gamoeyenebinaT iseTi samarTlebrivi meqanizmi, romelic gaaf-

arToebda koleqtiuri xelSekrulebebis moqmedebis sferos (im midgomis 
alternativad, romelic gaTvaliswinebulia italiis konstituciis 39-e 
muxlis me-2, me-3 da me-4 punqtebSi), kanonmdeblebma mimarTes irib midgo-

mas, saxeldobr, koleqtiur xelSekrulebebTan Sesabamisobis waxalisebis 
Sesaxeb wesebs.

8 Cass. 21.2.1951, n. 461, MGL, 1952, 128; aseve, ix. sxvebic Cass. 8.8.2000, n.10465, DPL, 
(2001), at 460; kvlevisaTvis, ix. mag.,  S. Bellomo, Fontidi disciplina della retribuzione, art. 36 
della Costituzione e contrattazione collettiva, in R. Santucci, L. Zoppoli (eds.), Contratto collettivo e 
disciplina dei rapporti di lavoro,(Turin, 2004), at 143.
9 ix. Corte Cost., 19.12.1962, n. 106.
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sabolood, koleqtiuri xelSekrulebebis ZiriTadi samarTlebrivi 
efeqti miiRweva maSin, rodesac samarTalSi xdeba maTze miTiTeba normebis 
integraciis, Tavidan acilebis an Canacvlebis mizniT. magaliTad, ixileT 
direqtivebi, romelic uzrunvelyofs koleqtiur xelSekrulebebs Sesa-
ZleblobiT amoqmedebul iqnes iseT sakiTxebTan dakavSirebiT, rogoric 
aris samuSao saaTebi (dro) an atipuri samuSao xelSekrulebebi10. rogorc 
zemoT aRiniSna, miuxedavad imisa, rom yvela am SemTxvevaSi kanonSi Tavia 
Sekavebuli koleqtiuri xelSekrulebebis moqmedebis sferos pirdapiri 
mowesrigebisagan, aseve simarTlea, rom xelSekrulebebi „urTierTkavSir-

Sia“ samarTlebriv sistemasTan da koleqtiuri xelSekrulebebi aris ori 

„struqturulad“  mowesrigebuli komunikaciis wyaro11.
sruliad gansxvavebuli sakiTxia im samoqalaqo-samarTlebrivi 

normebis moqmedebis akrZalva, romelsac Seicavs uaxlesi, 2013 wlis 31 
maisis socialuri partniorobis oqmi (SemdgomSi `oqmi 2013“), romelsac 
xeli moawera Confi ndustria-m, damsaqmebelTa asociaciam da  samma profe-

siulma kavSirma _ CGIL-im, CISL-ma da UIL-im; amas mohyva msgavsi UGL-is 
mier ivnisSi da 18 ivniss CISAL-is mier xelmowerili memorandumebi, sadac 
saubari ar aris subieqturi moqmedebis sferoze, ramdenadac erovnul 
doneze koleqtiuri molaparakebisaTvis profesiuli gaerTianebis war-

momadgenlobis Camoyalibebis sakiTxsa da pirobebze saboloo SeTanx-

mebis misaRwevad12. samoqalaqo kodeqsis, romelic iTvaliswinebs mxareTa 
Tavisuflebas airCion warmomadgeneli molaparakebisaTvis da miaRwion 
SeTanxmebas, moqmedebisagan Tavis aridebiT „oqmi 2013“ srul kontrols 
amyarebs koleqtiuri SromiTi samarTlis stuqturirebaze13, ayalibebs ra 
regulaciebs, romelic nebas rTavs gaerTianebebs moilaparakos da xeli 
moaweros [dasaqmebulTa] kategoriaze dafuZnebul erovnul koleqtiur 
xelSekrulebas (kategoriebi dasaSvebia, Tu igi ar aris warmodgenili 5%-
ze naklebi wevrTa odenobiT, maSin, rodesac unda arsebobdes 50%-ze meti 
xmiT miRweuli konsensusi saboloo xelmowerisaTvis).14 rac Seexeba „oqm 

10 sakanonmdeblo gankarguleba №66/2003-is me-5 muxli; aseve, ix. №92/2012 aqtis 1-li 
muxlis, me-9 p-is b), o) win.
11 A. Zoppoli, Sull’effi  cacia soggettiva del contratto collettivo nella disciplina dei rapporti dilavoro 
`fl essibili~, in M. Rusciano, C. Zoli, L. Zoppoli, Istituzioni e regole del lavorofl  essibile, (Naples, 
2006), at 317 ff., gansakuTrebiT ki, 323.
12 ix. L. Zoppoli, Da imprese e sindacati una iniezione di democrazia coerente conl’effi  cienza azien-
dale, in LaRepubblica, 2.6.2013; P. Ichino, Rappresentanza sindacale: unacornice per il pluralismo, 
xelmisawvdomia <http://www.pietroichino.it/?p=27057>.
13 ix. A. Maresca, Il contratto collettivo nazionale di categoria dopo il protocollo d’intesa 31maggio 
2013, in RIDL, (2013), at 707.
14 „oqmi 2013-is“ modelsa da sajaro samsaxurSi koleqtiuri molaparakebis samarT-

lebriv disciplinas  Soris arsebuli samarTlebrivi gansxvavebis Sesaxeb, ix. A. Vis-
comi, Prime notesul protocollo 31 maggio 2013, in RIDL, (2013), at 749.
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2013-Si“, Camoyalibebuli proceduris mixedviT, xelmowerili erovnuli 
koleqtiuri xelSekrulebebis moqmedebis sferos, dgindeba „xelSek-

rulebis gamoyeneba yvela muSakis mimarT da xelmomwerTa valdebuleba 
daemorCilon SeTanxmebul pirobebs da ar waaxalison iniciativebi, rom-

lebic winaaRmdegobaSia am xelSekrulebaSi dadgenil pirobebTan“. rac 
Seexeba individualuri muSakebis mimarT subieqturi moqmedebis sferos, 
„oqmma 2013“, miuxedavad maRalfardovani terminologiisa, ar SemogvTava-

za mniSvnelovani cvlilebebi. faqtobrivad, erovnul koleqtiur xelSek-

rulebas aqvs samarTlebrivi efeqti mxolod warmodgenil kategori-

aze.15 sxva sityvebiT, moqmedebis sfero vrceldeba mxolod kompaniis im 
dasaqmebulebze, romlebic ganekuTvnebian xelmomwer gaerTianebebs da 
igi neitraluria im kompaniebis mimarT (rogoric aris FIAT-i) , romlebic 
ar gawevrianebulan Confi ndustria-Si.  Sedegad, axali regulaciebis gamoy-

eneba damokidebuli iqneba maT moTxovnaze, saxeldobr imaze, Tu ramde-

nad efetiani iqneba isini; es xels Seuwyobs misi moqmedebis sferos nebayo-

flobiT gafarToebas da, amasTan, pativs miagebs damsaqmeblis uflebas, 
gawevriandes gaerTianebebSi, rogorc es gansazRvrulia italiis konsti-

tuciis me-18 muxliT.16

3. kompaniis doneze moqmedi xelSekrulebebis moqmedebis sfero

ganvixileT ra erovnuli koleqtiuri xelSekrulebebis gamoyenebis sfer-

os safuZvlad arsebuli meqanizmebi, axla ganvixilavT kompaniis doneze 
moqmedi xelSekrulebebis moqmedebis sferosTan dakavSirebul proble-

mebs; unda vaxsenoT,  damsaqmebelsa da kompaniis dasaqmebulTa warmomad-

genlebs (miuxedavad imisa, arian Tu ara isini gaerTianebis delegatebi) 
Soris dadebuli xelSekrulebebi.

es sakiTxi odnav gansxvavebulia erovnuli koleqtiuri xelSek-

rulebisaTvis erovnul doneze  (romelzec uTiTebs konstitucia) da ara 
kompaniis doneze moqmedi (romelic, imvadroulad, uguleblyofilia) 
39-e muxlis me-2, me-3 da me-4 punqtebis mboWavi efeqtis gamo da vinaidan, 
kompaniis xelSekrulebis SinaarsSi arsebuli gansxvavebebi kvlav warmoa-

Cens sakiTxs sawinaaRmdego poziciidan koleqtiuri xelSekrulebis ultra 
partes gavrcelebaze. marTlac, rodesac kompaniis doneze moqmedi xelSek-

rulebebi iTvaliswinebs uares da ara ukeTes uflebebs, muSakebi, romle-

bic ar arian xelmomweri gaerTianebis wevrebi an ganekuTvnebian gamijnul 

15 ix. F. Carinci, Adelante Pedro, con juicio: dall’accordo interconfederale 28 giugno 2011 al Proto-
collo d’intesa 31 maggio 2013 (passando per la riformulazione `costituzionale~ dell’art.19, lett. b) St. 
lav.), in WP CSDLE Massimo D’Antona. IT _ 179/2013.
16 A. Maresca, me-13 sq.

l. tebano,  muxli 42-43



436

gaerTianebas, romlebmac uari Tqves xelSekrulebisaTvis xelmoweraze, 
ar iTxoven koleqtiuri xelSekrulebis regulaciebis gamoyenebas, aramed 
aRZraven sarCels, rom maTze ar gavrceldes koleqtiuri xelSekrulebis 
saziano daTqmis gamoyeneba. sxva sityvebiT, rodesac muSaki upirispirdeba 
kompaniis iseT xelSekrulebas, romelic ufro auaresebs, vidre aumjobe-

sebs kerZo avtonomias (uflebebTan da anazRaurebasTan dakavSirebiT), 
dasaqmebuli da maTi jgufi, romelic miekuTvneba gamijnul gaerTianebas, 
ar iTxovs koleqtiuri xelSekrulebis Sesrulebas, igi uaryofs mas indi-

vidualuri avtonomiisa da warmomadgenlobis kerZosamarTlebrivi prin-

cipis meSveobiT.
ase rom, samarTlis eqspertebma da sasamarTloebma ganaviTares rigi 

argumentebisa, raTa gaemarTlebinaT kerZo sakoporacio xelSekrulebis 
zogadi xasiaTis moqmedeba. Sedagad, im SemTxvevaSi, rodesac kanonmde-

blobaSi aris miTiTeba kompaniis xelSekrulebaze, xelSekrulebas gaaC-
nia mboWavi efeqti am kompaniaSi dasaqmebuli yvela muSakisaTvis, vinaidan 
xelSekrulebas aqvs imave moqmdebis sfero, rac mis wyaros da ar gansx-
vavdeba erovnul doneze moqmed xelSekrulebaze SesaZlo sakanonmdeb-

lo miTiTebisagan.17 analogiurad SeiZleba iTqvas, rom kompaniis doneze 
dadebuli xelSekrulebis moqmdebis sfero farTovdeba, rodesac igi sxva 
gziT calmxrivad gamoiyeneba, vinaidan, rogorc sakonstitucio sasamarT-

lom daadgina №223/19 kanonis me-5 muxlis 1(2) punqtTan dakavSirebiT, 
romeliTac kompaniis doneze dadebuli xelSekrulebebis meSveobiT xdeba 
uflebis miniWeba _ Camoyalibdes SerCevis specialuri kriteriumi mu-

Sakis samsaxuridan gaTavisuflebisaTvis _ „koleqtiuri xelSekruleba, 
kanonTan Sesabamisad, gamoiyeneba arapirdapir individualuri damsaqmeb-

lis mimarT am ukanasknelis mier xelSekrulebis Sewyvetis dros: igi ka-
noniT SeboWilia, rom pativi sces warmomadgenlobiTi gaerTianebis mier 
manamde Camoyalibebul SesarCev kriteriumebs“.18

sxva SemTxvevebSi  kompaniis doneze moqmedi xelSekrulebebis subieq-

turi gamoyenebis sakiTxi ganisazRvreba xelmomweri warmomadgenlebis max-
asiaTeblebis mixedviT: adgilobrivi profesiuli gaerTianebis komitetis 
(RSU _ rappresentanze sindacali unitary) arCevnebSi monawileobs yvela muSaki 
(rogorc gaerTianebi wevri, ise arawevri), rasac gavlena aqvs gaerTianebis 
gadawyvetilebis miRebis procesis validurobaze, imisaTvis, raTa moic-

vas kompaniis yvela dasaqmebuli.19 am sakiTxTan dakavSirebiT, samarTlis 

17 ix.  M. V. Ballestrero, Rifl essioni in tema di inderogabilità dei contratti collettivi, in RIDL, (1989), at 
357.
18 analogiurad, ix. gadawyvetileba Corte Costituzionale, 18.10.1996, n. 344.
19 ix. E. Ghera, La riforma della rappresentanza sindacale nel Protocollo di luglio enell’accordo in-
terconfederale del 20 dicembre 1993, in E. Ghera, P. Bozzao (eds.), Larappresentanza sindacale nei 
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eqspertebi aRniSnaven, rom „xmis micemis dros, saWiroa gaTvaliswinebul 
iqnes damsaqmeblis mier saarCevno wesebze Tanxmobis sakiTxi da warmate-

buli delegatebis warmomadgenlobis sakiTxi“ imis gaTvaliswinebiT, rom 
Sedegad, muSakebis mier xelmowerili xelSekruleba gavrceldeba mTel 
samuSao Zalaze.20

Tumca, es warmoSobs zogierT problemas kompaniis doneze moqmedi 
koleqtiuri xelSekrulebebis gamoyenebasTan dakavSirebiT im SemTxveveb-

Si, rodesac dasaqmebulebi ewinaaRmdegebian molaparakebis garkveul ele-

ments da, amgvarad, Tavs ikaveben xmis micemisgan an ar arian im gaerTianebis 
wevrebi, romlebmac xeli moaweres 1993 wlis xelSekrulebas (RSU-sa da mis 
safuZvelze warmomadgeblobiTi uflebamosilebis Sesaxeb). ufro metic, 
ar SeiZleba uarvyoT, zustad imitom, rom meqanizmi ganviTarda samoqalaqo 
samarTalSi gawerili xazis paralelurad (faqtobrivad, dadgenilia, rom 
muSakTa arCevani moicavs amomrCevlebis warmomadgenlobis mandats dam-

saqmebelTan molaparakebisaTvis), igi ar gamoiyeneba maSin, rodesac saqme 
gvaqvs calkeul molaparakebebTan, saxeldobr,  xelSekrulebebTan, rom-

lebsac xeli moawera RSU-s mxolod ramdenime wevrma. ufro metic, aseTi 
xelSekrulebis moqmedebisas, samarTlis eqspertebma gamoricxes misi 
savaldebulo moqmedebis sferodan gaerTianebis is wevrebi, romlebsac 
xeli ar mouweriaT am SeTanxmebaze, rac iwvevs  xelmomweri gaerTianebis 
ufro meti pasuxismgeblobis mqone wevrTa an im subieqtTa „dasjas“, rom-

lebmac  miaRwies SeTanxmebas ufro sasurvel mowinaaRmdege mxaresTan. 21
ufro metic, calkeuli molaparakebebis periodma, rac namdvilad 

profesiuli kavSiris erTianobis gaxleCis simptomia, win wamowia yvela 
kritikuli sakiTxi, romelic dakavSirebulia italiaSi industriuli 
urTierTobebis sistemasTan da, Sesabamisad, gamoiwvia rTuli proble-

mebi da daZabuloba; aman kritikul zRvars miaRwia FIAT-Tan dakavSirebu-

li movlenebisas.22 miuxedavad imisa, rom es kompleqsuri situacia iyo, aq 

luoghi di lavoro (1970-1993), (Rome, 1994), at 9 ff. amasTan, aseve ix. G. Fontana, Profi li della rap-
presentanza sindacale. Quale modello didemocrazia per il sindacato?, (Turin, 2004), at 92 ff.
20 App. Milano, 18.2.2003; App. Milano, 4.3.2003; Trib. Ravenna, 10.2.2004; Trib. Camerino, 
18.7.2003.
21 ix. R. De Luca Tamajo, L’accordo di Pomigliano: una storia italiana, in  ADL, (2010), at 1080 ff., 
in particular at 1084.
22 mraval kvlevas Soris saWiroa, aRiniSnos V. Bavaro, Accordi separateed enti bilaterali, 
in RGL, (2010); A. Lassandari, Le nuove regole sulla contrattazione collettiva: problemi giuridici e 
di effi  cacia, in RGL, (2010), at 10; A. Maresca, Accordi collettiviseparati: tra libertà contrattuale e 
democrazia sindacale, in RIDL, (2010), at 27 ff.; I. Regalia, M. Galetto, C. Tajani, Osservazioni sulle 
relazioni industriali nei casi di contrattazione separata, in RGL, (2010); G. Santoro Passarelli, Effi  
cacia soggettiva del contratto collettivo: accordi separati, dissenso individuale e clausola di rinvio, 
in RIDL, (2010), at 487ff.; F. Scarpelli, Una rifl essione a più voci sul diritto sindacale ai tempi della 
contrattazione separata, in RGL, (2010); L. Zoppoli, Lavoro pubblico: per un contratto di generale ap-

l. tebano,  muxli 42-43



438

SeuZlebelia misi detalurad analizi (ixile, adgilobrivi xelSekrule-

bebi, romlebsac xeli moewera pomiglianoSi, 2010 wlis ivnisSi da mira-

fioriSi 2010 wlis dekemberSi23), saWiroa aRiniSnos, rom, rogorc Cans24, 
aseT movlenebs damsaxurebuli pativi unda mivagoT im krizisis provo-

cirebaSi, romelic didi xnis ganmavlobaSi arsebobda Cveni industriuli 
urTierTobebis sistemaSi. marTlac, bolo ramdenime wlis ganmavlobaSi, 
kompaniis doneze dadebuli xelSekrulebebis zogadi moqmedebis sfero 
iqca saswrafod gadasawyvet sakiTxad, win wamsowia ra ad hoc  regulaciis 
saWiroeba, romelic sistemis anarqiisaken dinebis Sebrunebis maniSnebeli 
iqneboda.

sakiTxis pirvandeli gadawyveta SemoTavazebul iqna 2011 wlis ivnisSi 
interkonfederaciuli xelSekrulebis (SemdgomSi IA) meSveobiT, rom-

lebmac Tanxmobis meqanizms dauqvemdebara koleqtiur doneze moqmedi 
xelSekrulebis zogadi moqmedebis sfero, rac diversificirebuli iyo 
imis mixedviT, xelSekruleba xelmowerili RSU-sa Tu RSA-s mier iyo mow-

erili, rogorc iTvaliswinebs dasaqmebulTa Sesaxeb kanonis me-19 muxli. 
pirvel SemTxvevaSi, xelSekruleba zogadad mboWavia mTeli samuSao Zal-

isaTvis, Tuki igi damtkicebulia „moqmedi interkonfederaciuli regu-

laciebis Sesabamisad arCeuli adgilobrivi profesiuli gaerTianebis 
warmomadgenlebis umetesobis mier“ (me-4 punqti).  meore SemTxvevaSi, 
RSA-s mier xelmoweril xelSekrulebebTan mimarTebiT, zogadi moq-

medebis sfero ganpirobebulia TanxmobiT „gaerTianebis struqturebis 
SigniT Camoyalibebuli kompaniis doneze moqmedi organoebis mxridan, 
romlebic individualurad an sxvebTan erTad, aris sawevro gadasaxadis 
umetesi wilis beneficiari“ (me-5 punqti). damatebiT, meore SemTxvevaSi, 
Tu 2011 wlis 28 ivnisis IA-Si Semavali romelime gaerTianeba an samuSao 
Zalis 30% moiTxovs kenWisyras, kompaniis doneze moqmedi xelSekruleba 
unda damtkicdes amomrCevelTa umetesobis mier.

sakiTxis es interkonfederaciuli gadawyveta, romelic mxolod 
gaimeorebda samoqalaqo samarTlis standatebis naklovanebebs25, Seicva-

la №148/2011 kanonis me-8 muxliT, 2011 wlis 28 ivnisis IA-s dadebidan ram-

plicazione basta una rappresentatività piccola piccola?, in RGL, (2010), at 33 ff. 23 ix. F. Carinci, La 
cronaca si fa storia: da Pomigliano a Mirafi  ori, in ADL.
23 ix. F. Carinci, La cronaca si fa storia: da Pomigliano a Mirafi  ori, in ADL, (2011), at 9 ff.; B. Ca-
ruso, La rappresentanza negoziale irrisolta. Il caso FIAT tra teoria, ideologia,tecnica … e cronaca, in 
RIDL, (2011), at 265 ff.
24 R. De Luca Tamajo, Accordo di Pomigliano e criticità del sistema di relazioni industriali italiane, in 
RIDL, (2010), at 797 ff., gansakuTrebiT ki, 799.
25 ix. R. De Luca Tamajo, Prime valutazioni e questioni di legittimità costituzionaledell’art. 8 della l. 
n. 148/2011, in ADL, (2012), 21. sapirispiro mosazrebisTvis ix. G. Ferraro, me-4 sq., 760 da 
Semdg. gverdebi.
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denime Tvis Semdeg da, IA-gan gansxvavebiT, gavlena iqonia, sxva sakiTxebTan 
erTad, rogorc kompaniis, ise saolqo doneze moqmedi xelSekrulebebis 
erga omnes samarTlebriv efeqtze.26 1993 wlis oqmSi mocemul moxazulo-

basTan erTad, romelSic socialurma mxareebma, „muSakTa umetesobis“ 
nebiT, xazi gausves „kompaniis doneze moqmedi xelSekrulebebis subieq-

turi gamoyenebis gafarToebisaTvis samarTlebrivi zomebis“ saWiroebas, 
№148/2011 kanonis me-8 muxlis 1-li punqti uzrunvelyofda adgilobrivi 
da kompaniis doneze moqmedi koleqtiuri xelSekrulebebis zogadsamrT-

lebriv efeqts, Tuki isini damtkicdeboda ganusazRvreli, umravlesobis 
kriteriumis safuZvelze.27  aseTi piroba ar gansazRvravs srulad zogi-

erT winapirobs, romlebsac kanoni uqvemdebarebs meore donis xelSek-

rulbebis moqmedebis sferos: yvelaze warmomadgenlobiTi erovnuli 
an adgilobrivi gaerTianebebis mier xelSekrulebis xelmoweras, aseve 
im sakiTxebis (metad fragmentuli da konstituciurad legitimurobis 
kiTxvis niSnis qveS mdgari28) SerCevas, romelSic SesaZlebelia xelSek-

rulebiT Careva da specialuri miznebis miRweva (dasaqmebis maRali done, 
konkurentunarianoba da xelfasi, araregularuli samuSaos Semcireba 
da kompaniis krizisis menejmenti)29. Tumca, rogorc Cans, yvelaze metad 
am samarTlebrivma saSualebam miaRwia arsebiTad „javSnisebur damcav“ 
efeqts diferencirebuli mopyrobis  Tvidan asacileblad (saxeldobr, 
regulirebis gamonaklisebis gauprotesteblobis gadmonaSTebs) erTsa 
da imave kompaniaSi (an olqSi) sxvadasxva gaerTianebis wevrobis niSniT30. am 
gziT, aRniSnulma zomebma Seasusta samoqalaqo samarTlis standartebis 
erT-erTi yvelaze tipuri efeqti, rac destabiliziis gamomwvevi xasiaTiT 
gamoirCeoda, kerZod, kontrproduqtiuli iyo ekonomikuri krizisis mim-
dinare fazisaTvis.

26 ix. R. De Luca Tamajo, Il problema dell’inderogabilità delle regole a tutela del lavoro, ieri e oggi, 
Relazione Giornate di Studio AIDLASS: La crisi e i fondamenti del diritto dellavoro, Bologna, 16-17 
May 2013, <www.aidlass.it>, at 22 ff.
27 samarTlis mdumarebis fonze, doqtrinis nawili warmoaCens 2001 wlis 28 ivnisis 
SeTanxmebaSi warmodgenili prognozebis realizaciis gadadebas. (R. De Luca Tamajo, 
Prime valutazioni e questioni di legittimità costituzionale dell’art. 8 della l. n. 148/2011, cit.; A. Mares-
ca, La contrattazione collettiva aziendale dopo l’art. 8 d.l. 13 agosto 2011,n. 138, in www.cuorecritica.
it); doqtrinis sxva nawilis mixedviT, mxareebma avtonomiurad SeiZleba gansazRvron 
umravlesobis kriteriumi A. Perulli, V. Speziale, L’art. 8 deld. l. n. 138/2011: interpretazione e 
costituzionalità, in F. Carinci (ed.), Contrattazione in deroga, (2012), at 200 ff.
28 „samuSao disciplinaze“ miTiTeba sabolood sruldeba nebismieri intervenciis 
legitimurobiT. es avlens №148/2011 kanonis me-8 muxlis  winaaRmdegobas konstitu-

ciis me-3 muxlTan.
29 ix. R. De Luca Tamajo, 26-e sq., 21 da Semdg. gverdebi.
30 ix. R. De Luca Tamajo, 25-e sq.
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4. sajaro seqtoris koleqtiuri xelSekrulebebis zogadi 
moqmedebis sfero

molaparakebebi dasaqmebis sajaro seqtorSi, gansxvavebiT kerZo seqto-

risagan, mowesrigebulia kanonmdeblis mier №16/2001 sakanonmdeblo gan-
kargulebaSi (konsolidirebuli aqti privatizebuli sajaro samsaxuris 
Sesaxeb) gaTvaliswinebuli naTeli samarTlebrivi procedurebiT, romle-

bic reformaTa seriis gavlis Semdgom dResac ZalaSia31. ase rom, sajaro 
seqtors gaaCnia aSkara upiratesoba kompaniis doneze kerZosamarTlebriv 
ganmartebasTan mimarTebiT, radganac koleqtiur xelSekrulebaSi gaer-

Tianebis warmomadgenlobis kriteriumi iseve, rogorc subieqturi gamoy-

eneba, mowesrigebulia kanoniT.
rac Seexeba koleqtiuri xelSekrulebis delegatebs, unda aRiniSnos, 

rom sajaro seqtoris muSakebisaTvis molaparakebis proceduras warmar-

Tavs teqnikuri organo saxelad ARAN (Agenzia per la reppresentazia negoziale 
delle pubbliche amministracioni _ sajaro samsaxurSi koleqtiuri molapara-

kebis erovnuli saagento32), romelic, aseve gansazRvravs gaerTianebebis 
warmomadgenlobiTobis moculobas.  marTlac, italieli kanonmdeblebis 
mier gawerili procedurebis mixedviT,  koleqtiur molaparakebaSi monaw-

ileobisaTvis da aseve ARAN-Tan xelSekrulebis gasaformeblad, gaer-

Tianebis warmomadgenloba ganisazRvreba minimum 5%-iani konsensusiT, 
romelic gamoiTvleba gaerTianebis wevrTa raodenobisa (wevrTa procen-

tuli odnoba mTel samuSao ZalaSi) da arCevnebSi mopovebuli xmebis pro-

centidan daangariSebuli saSualo maCvenebliT.33 amave dros, gaerTiane-

bebs ufleba aqvT m xeli oaweros koleqtiur xelSekrulebas, Tu isini 
asruleben or kriteriums: 1) warmoadgens samuSao Zalis minimum 51%-s _ 
raodenoba, romelic daangariSdeba gaerTianebis wevrebis odenobisa da 
RSU-s arCevnebSi monawile xmebis SejamebiT; 2) rodesac konsesusi mini-
mumi (50%) ar miiRweva da  gaerTianebis uflebamosileba dafuZnebulia RSU-s 
arCevnebSi mopovebul xmaTa 60%-ze34.

31 №29. 1993 sakanonmdeblo gankargulebiT ganxorcielebulma reformam kulmina-

cias 2001 wels miaRwia da Seivso koreqciuli xasiaTis CarevebiT (ix., magaliTisaT-

vis, №396/1997 sakanonmdeblo gankarguleba).  konsolidirebul aqtSi ganxorciele-

buli cvlilebebi ar exeboda koleqtiuri xelSekrulebis gamoyenebis sferos.
32 ix. L. Zoppoli, La `terza volta~ dell’Agenzia per la rappresentanza negoziale delle amministrazioni 
pubbliche. Brevi rifl  essioni sulla riforma dell’Aran, in LPA, (1999), at 39 ff.
33 ix. №165/2001 sakanonmdeblo gankarguleba, 43-e muxlis 1-li punqti.
34 ix. №165/2001 sakanonmdeblo gankargulebis 43-e muxlis me-3 punqti. Sesabamisi 
ganmartebis problemebTan dakavSirebiT, ix. L. Zoppoli, Lavoro pubblico: per un contratto di 
generale applicazione basta una rappresentatività piccola piccola?, in RGL, (2010), I, at 125. ufro 
axali: I. Alvino, L’introduzione di regole sulla rappresentativitt e gli effetti sulla dinamicadei rapporti 
collettivi: esperienze a confronto, in DRI, (2013), at 68 ff.
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rac Seexeba sajaro dasaqmebasTan dakavSirebuli koleqtiuri xelSek-

rulebebis subieqturi moqmedebis sferos, gaerTianebis nebayoflobiT 
warmomadgenlobaze saubari ar aris, rogorc es kerZo seqtorSia, Sesa-
bamisad, zogadi xasiaTis gavrcelebis sfero miiRweva arapirdapir, ori 
xerxis meSveobiT. faqtobrivad, kanoni iTvaliswinebs, rom sajaro ad-

ministraciam „unda daicvas is valdebulebebi, romlebic Camoyalibebu-

lia erovnul da adgilobriv xelSekrulebebSi“ (me-40 muxli, me-4 punqti, 
sakanonmdeblo gankarguleba №165/2001) da aseve, moicavs imas, rom admin-

istracias gaaCnia valdebuleba, daicvas dasaqmebulTa mimarT Tanaswori 
standartebi xelSekrulebis pirobebTan mimarTebiT da, nebismier Sem-
TxvevaSi, gamoiyenos is standatebi, romlebic imaze uaresi ar aris, rac 
Camoyalibebulia Sesabamis koleqtiur xelSekrulebebSi (45-e muxli, me-2 
punqti, sakanonmdeblo gankarguleba №165/2001). ufro metic, aseTi tipis 
sakanonmdeblo „dacva“ aRiarebul iqna legitimurad sakonstitucio sa-
samarTlos mier, romelmac daadgina, rom

„meqanizmi ver aRwevs erga omnes efeqts gaerTianebebis mier dadebuli 
koleqtiuri xelSekrulebebis mimarT, romlebic akmayofilebs konkre-

tul moTxovnebs,  rogorc es uzrunvelyofilia italiis konstituciis 
39-e muxlis me-4 punqtiT; Sedegi miiRweva, erTi mxriv, administraciis 
mier xelSekrulebasTan Sesabamisobis dacvis valdebulebebidan da, meore 
mxriv,  individualur da koleqtiur xelSekrulebebs Soris arsebuli ka-
vSiris meSveobiT“.35

5. safrangeTis modeli: profesiuli gaerTianebis 
warmomadgenlebis SerCevis kriteriumebi da koleqtiuri 

molaparakebis Zala

mimovixileT ra italiis koleqtiuri molaparakebis standatebi, axla 
gamovikvlevT industriuli urTierTobebis frangul models. rogorc 
zemoT aRiniSna, frangul sistemas amagrebs maregulirebeli standatebi, 
romlebic, pirvel rigSi, awesrigebs koleqtiuri molaparakebisaTvis pro-

fesiuli kavSiris warmomadgenlobis SerCevis kriteriumebs da, upirveles 
yovlisa, koleqtiuri xelSekrulebebis uflebamosilebas,  romelSic mx-
olod is koleqtiuri xelSekrulebebia namdvili da gamoyenebadi SromiT 
urTierTobebSi, romlebic daido warmomadgenlobiTi gaerTianebebis 
mier.36 sxva sityvebiT rom vTqvaT, maSin, rodesac saqarTvelos Sromis 

35 Corte Cost., 16.10.1997, n. 309 in RIDL, 1998, 33; Corte Cost. 22.7.2003, n. 268 (ord.).
36 E. Dockès, E. Peskine, C. Wolmark, Droit du travail, (Paris, 2010), at 319, „Lesdiffi  cultés relatives 
au champ d’application se concentrent sur les conventions collectives de branche et interprofession-
nelles. L’assujettissement à une convention collective dépend de trois facteurs: l’employeur doit être 
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kodeqsSi koleqtiuri xelSekrulebis individualuri moqmedebis sfero 
ganisazRvreba gaerTianebis warmomadgenlobis mier, safrangeTSi indi-

vidualur SromiT urTierTobebTan dakavSirebuli koleqtiuri xelSek-

rulebis samarTlebrivi efeqti ar aris dakavSirebuli muSakTa mier 
delegatis formalurad arCevaze; igi ufro „SromiT urTierTobebze av-
tomaturi gavrcelebiT xasiaTdeba da ar moiTxovs formalur gamoyene-

bas; igi dauyovnebliv moqmedebs, ramdenadac gamoiyeneba arsebuli urT-

ierTobebis mimarT da aseve mboWavia, radgan mxareebs ar SeuZliaT misi 
ugulebelyofa“37.

am CarCoSi, warmomadgenlobis cneba aris safrangeTis profesiuli 
gaerTianebis sistemis sayrdeni, vinaidan igi mniSvnelovan rols TamaSobs 
arCevaSi, Tu vin warmarTavs molaparakebas da im moTxovnebis gansazRvrSi, 
romlebic saWiroa nebismier doneze moqmedi xelSekrulebis validuro-

bisaTvis. amitom arsebiTi mniSvnelobisaa imis garkveva, Tu ra proceis 
Sedegad ganviTarda SromiT urTierTobebSi warmomadgenlobasTan daka-

vSirebuli kriteriumebi, romelmac kulminacias miaRwia  №2008-79838 kan-
onis saxiT da misi standartebis moqmedeba dResac aRwevs 2013 wlis 11 
ianvris Sromis kanonmdeblobaSi (ix. ukanaskneli ANI _ Accord National Inter-
professionnel [interprofesiuli SeTanxmeba]39.

safrangeTSi warmomadgenlobis momwesrigebeli kriteriumebis wy-

aro aris 1936 wlis 24 ivnisis kanoni, romelmac pirvelad SemogvTavaza 
koleqtiuri xelSekrulebebis erga omnes efeqti da sajaro xelisufle-

bas daakisra valdebuleba uzrunveleyo, xelSekrulebebis xelmowera da 

„aRiareba“ gaerTianebebis mier40. mogvianebiT, 1945 wlis 28 maiss Sromis 

lié à la convention collective (mais l’extension et l’élargissement permettent de passer outre cette 
condition), l’entreprise doit être située dans le champ d’application géographique de laconvention 
et enfi  n l’entreprise doit avoir pour activité principale celle visée par laconvention collective. C’est 
donc bien la situation de l’entreprise et non celle dusalarié qui détermine l’application de la conven-
tion collective. En somme, le salariébénéfi  cie de la convention _ ou la subit _ par l’intermédiaire de 
son employeur“.
37 iqve, 320. koleqtiuri  xelSekrulebis namdvilobis pirobebs Soris gasaTvaliswine-

belia misi Sinaarsi, forma da sajarooba.
38 Loi n. 2008-789 del 20 agosto 2008 portant rénovation de la démocratie sociale et réformedu temps 
de travail. For a study see L. Tebano, La recente riforma della democrazia sindacale in Francia tra vec-
chie e nuove tendenze, RIDL, (2009), at 403 ff.
39 ix.  P. Lokiec, Accord national interprofessionnel du 11 janvier 2013: les excès du droitnégocié, 
(2013), at 579.
40 SromiTi gaerTianebis warmomadgenlobiTi uflebamosilebis cneba pirvelad ga-
moCnda Sromis saerTaSoriso organizaciis 1919 wlis versalis xelSekrulebaSi. (ix. 
U. Rehfeldt, Lareprésentativité: dimensions politiques et historiques du débat théorique, in Chronique 
internazionale de l’IRES, n° 66, septembre 2000, at 9 ff.; S. Scarponi, Rappresentativitàe organizza-
zione sindacale, (Padova, 2005), at 1) warmomadgenloba dakavSirebulia erovnul  doneze 
gansazRvrul kriteriumebTan, magram, amasTan, metad mniSvnelovania rbili tipis 
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ministrma, parodim gamosca  cirkulari; dokumentiT gaerTianebis warmo-

madgenloba damokidebuli iyo xuT kriteriumze, romlebic, mogvianebiT, 
Sevida 1950 wlis 11 Tebervlis kanonSi. es heteronomiuri xasiaTis krite-

riumebi orgvari  iyo rogorc raodenobriv, ise xarisxobrivi: wevrTa ra-

odenoba, sawevro gadasaxadis raodenoba, damsaqmeblisagan gaerTianebis 
damoukidebloba, organizaciis gamocdileba da safrangeTis okupaciis 
dros patriotuli ganwyoba.41

Sedegad, 1966 wlis 31 martis cnobili gankargulebiT Camoyalibda 
xuTi konfederacia, romelic aRiarebul iqna erovnul doenze da iTvle-

boda, rom iyo absoluturad warmomadgenlobiTi (amgvarad, ironiulad, 
maT ewoda `club des cinq~); isini moqmedebdnen dakavSirebul gaerTianebebsa 
da wevrebze. ase rom, maT ar moeTxovebodaT  zemoaRniSnuli kriteri-

umebis safuZvelze TavianTi warmomadgenlobiTi uflebamosilebis mt-

kiceba42. praqtikuli TvalsazrisiT, aseTi farTo uflebamosileba moas-

wavebda arcTu ise advilad ugulebelsayof Sedeges; igi uzrunvelyofda 
wvdomas warmomadgenlobiTi organizaciebisaTvis SezRudul prerogati-

vaTa mTel seriaze43.
maSasadame, 1970-ian wlebamde warmomadgenlobiTi uflebamosilebis 

prezumfciaze dafuZnebis meqanizmi asaxavda realur situacias da  ga-
rantirebuli moqmedebis sferoTi xelSekrulebebi sistemis sasargeblo 
iyo. Tuki, iseTi didi konfederacia, rogoricaa CGT, ver moawerda xels 
xelSekrulebas, masze xelmowera mainc SesaZlebeli iyo.44 Tumca,  1980-iani 
wlebidan moyolebuli, amoqmedda reaqcia upiratesi warmomadgenlobiTi 
uflebamosilebis privilegiebis mqoneTa Semcirebis winaaRmdeg, ramac ga-
napiroba gaerTianebis wevrebis raodenobis mudmivi kleba. statistikis 
mixedviT, es tendencia 1990-ianebSi iyo daaxloebiT 8%, xolo kerZo seq-

induqciuri fazis sakoordinacio procesebis roli. ix. V. B. Caruso, Verso uninsolito 
(evitabile?) destino: la postdemocrazia sindacale, QRS, 2005, at. 87
41 winapirobaTa danergva ganxorcielda iurisprudenciidan, ramac daamata muSakze  
SromiTi gaerTianebis gavlenis  ganxorcielebis aucilebloba da gamoricxa krite-

riumebis kumulaciuri xasiaTi (ix. J. Pélissier, G. Auzero, E. Dockès, Droit du travail, 2012).
42 CGT (Confédération générale du travail), CGT-FO (Force ouvrière), CFTC (Confédération fran-
çaise des travailleurs chrétiens), CFDT (Confédération française démocratique du travail), CFE-CGC 
(Confédération générale des cadres). istoriaze, romelsac saTave edeba 1996 wlis gankar-

gulebiT, ix. R. Mouriaux, Les règles de la représentativité, consequence et cristallisation du plu-
ralisme syndical en France, xelmisawvdomia <www.ihs.cgt.fr/IMG/pdf_Rene_MOURIAUX.pdf>. 
ironiul gamoxatulebaze ix. A. Bevort,  De la position communesur lareprésentativité au projet 
de loi: renouveau et continuité du modèle social français, DS, (2008), at 825.
43 magaliTad, mxolod warmomadgenlobiTi uflebamosilebis mqone SromiT gaer-

Tianebas SeuZlia Sevides iseT sawarmoSi, romelic moicavs ormocdaaTze met 
dasaqmebuls,  section syndicale an délégué syndical.
44 ix. A. Bevort, 42-e sq., 825.
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torSi 5% .45
aseTi arastabiluroba xels uwyobda mTlianad sistemis kolafsis Ses-

aZleblobas da „TamaSis wesebis“ gadaxedvas. amis gaTvaliswinebiT,  evo-

luciis pirveli stadia, romlis Sedegic iyo 2008 wlis reforma, aRweril 
iqna hades-lebelis (Hadas-Lebel) angariSSi46, premier-ministr, de vilpinis 
davalebiT,  romelSic safrangeTisaTvis, profesiuli gaerTianebebis 
bunebisa da rolis gansazRvris Semdgom, rekomendebul iqna cvlilebis 
ori forma. pirveli gulisxmobda arsebuli situaciis modificirebas 
warmomadgenlobiTi uflebamosilebis mqone organizaciebis siis peri-

oduli gadaxedvis gziT, uflebamosilebis mqone gaerTianebis aRiarebis 
kriteriumebis cvlilebas,  uflebamosilebis Sinaarsis ukeTesad gansaz-

Rvrasa da warmomadgenlobiTi uflebmosilebis aRiarebis procedurebis 
gamartivebas. meore gulisxmobda situaciis Secvlas warmomadgenlobiTi 
uflebamosilebi samuSao adgilze ganxorcielebuli arCevnebis Sede-

gebTan konsensusis misaRwevad arCevnebTan dakavSirebuli sxvadasxva 
SemoTavazebis gaTvaliswinebiT47.

Semdgomi faza, hades-lebelis angariSTan erTad,  daiwyo ekonomikur-
socialuri sabWos (Conseil économique et social) rekomendaciebiT, romelic 
mxars uWerda samuSao adgilze arCevnebis dadgenil ciklurobas imisaT-

vis, rom Tavidan aecilebinaT saarCevno kampaniasTan dakavSirebuli ris-

kis mudmivad arseboba.48 Tumca, es iniciativa Seferxda damsaqmebelTa 
iseTi organizaciebis mier, rogorebic iyo MEDEF da CGPME iseve, ro-

gorc profesiuli gaerTianebebisa _ CFTC, CFE-CGC da CGT-FO mier.49 
miuxedavad amisa, analogiuri rekomendacia wamovida CGT da CFDT mxri-

dan 2006 wlis dekembris sabWos poziciiT (Position commune), rom aRiarebis 
prezumfcia Secvliliyo „yvela muSakisaTvis xelmisawvdomi profesiuli 
arCevnebiT“ da konsensusis miRwevis minimaluri procentuli maCveneblis 
dawesebiT.50

mTavrobis mier SemoTavazebul iqna momdevno zomebi da, socialuri 

45 ix. T. Amosse, Mithes et réalités de la syndacalisation en France, 2004, Premières informations, 
premières synthèses, Dares, Octobre, n° 44.2; Dares, Le paradoxe du syndacalismefrançais, 2008, 
Premières informations, premières synthèses, avril, n° 16.1.
46 ix. Report Pour un dialogue social effi  cace et légitime: Représentativité et fi nancement des organ-
isations professionnelles et syndicales, xelmisawvdomia <http://lesrapports.ladocumentationfran-
caise.fr/BRP/064000364/0000.pdf>.
47 ix. C. Enrico, La rappresentanza degli attori sindacali: rifl  essioni sul caso francese, DRI, (2006), at 
996 ff.; M. Faioli, Oltre la continuità. La contrattazione collettiva decentratanell’esperienza francese 
e tedesca, RIDL, (2012), at 481 ff., gansakuTrebiT, 487.
48 ix. <www.conseil-economique-et-social.fr/rapport/doclon/06120423.pdf>.
49 MEDEF (Mouvement des Entreprises de France), CGPME (Confédération générale du patronat des 
petites et moyennes entreprises).
50 ix. <http://docsite.cgt.fr/1165850684.pdf>.
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dialogis modernizaciis Sesaxeb 2007 wlis 31 ianvris kanoniT gansaz-

Rvrul debulebebTan Sesabamisad, Sedga saxelmZRvanelo principebis kre-

buli damsaqmeblebisa da muSakTa organizaciebisaTvis, romelic moicavda 
zogierT mizans da SesaZleblobebs. Sedegad, socialurma partniorebma 
gadawyvites daewyoT molaparakeba, sxva sakiTxebTan erTad, warmomadgen-

lobiTi gaerTianebis aRiarebis reformaze51.

6. gaerTianebis warmomadgenlobiTi uflebamosilebis 
kriteriumebis gadaxedva da umravlesobis principis ormagi 

mniSvneloba

respublikis prezidentis mier Sedgenili dRis wesrigiT, molaparakebebi 
daiwyo 2008 wlis ianvarSi da dasrulda imave wlis 9 aprils SeTanxmebiT 

`Position commune sur la représentativité, le developpement au dialogue social et le 
fi nancemente du syndacalisme“ [sociluri dialogisa da gaerTianebaTa fi-

nansirebis Taobaze saerTo poziciis Sesaxeb]. xelSekrulebis Sinaarsis 
detalebis zedmeti analizis gareSe, aRsaniSnavia, rom molaparakebebis 
ar iyo yvelasaTvis xelmisawvdomi; igo SezRuduli iyo erovnul damsaqme-

belTa (MEDEF, CGPME da UPA52) da dasaqmebulTa organizaciebiT (CGT, 
CFDT, FO, CFTC da CGC).  amis Semdeg, moxda koleqtiuri molaparakebe-

bidan im organizaciaTa mikerZoebuli gamoricxva, romlebic ar sarge-

blobdnen aRiarebis prezumfciiT da, Sesabamisad, mxolod akvirdebodnen 
reformas.53 sxva sityvebiT rom vTqvaT, am organizaciebis monawileobis 
gareSe SemoTavazebuli cvlilebebi mimarTuli iyo im gaerTianebebze, 
romlebsac ukve gaaCnda warmomadgenloba da, Tavis mxriv, monopolizeb-

uli hqonda molaparakebebis procesi, aseve SeeZlo, mieRo gadawyvetileba 
cvlilebaTa masStabis Taobaze. Sedegad, aman mniSvnelovani gavlena iqo-

nia koleqtiuri xelSekrulebis Sinaarsze, romelic, samarTlis zogierTi 
eqspertis azriT, Seicavs arsebiT naklovanebebs, kerZod, rom gaerTianebis 
warmomadgenlobiTi uflebamosilebis aRiarebis kriteriumebis reforma 
moicavda mxolod zogierT organizacias imgvarad, rom uaryofiT piro-

bebs uqmnida sxva organizaciebis mier dokumentis xelmoweras.54 
aseTi msjelobebis miuxedavad, am reformiT, kanonmdebelma imoqmeda 

gaerTianebis warmomadgenlobiTi uflebamosilebis aRiarebis pezumfci-

51 2007 wlis kanoniT, samuSaosTan cvlilebasTan dakavSirebuli nebsimier proeqts 
win unda uZRodes konsultacia socialur partniorebTan imisaTvis, rom Seiqmnas 
dialogis dawyebis SesaZlebloba.
52 UPA (Union Professionnelle Artisanale).
53 mag., Union syndacale solidaires or UNSA (Union Nationale des Syndicats Autonomes).
54 ix. P. H. Antonmattei, Les critères de la représentativité: lecture critique de la positioncommune du 
9 avril 2008, DS, (2008), at 771.
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is gauqmebaze, aRiarebisaTvis saWiro kriteriumebis gadaxedviTa da dam-

atebiT da, aseve gaerTianebis saarCevno Sedegebis mniSvnelobis zrdiT. 
axla ukve arsebobda ara Svidi, aramed xuTi kriteriumi gaerTianebis war-

momadgenlobiTi uflebamosilebisaTvis.55
warmodgenil msjelobasTan dakavSirebiT, unda aRiniSnos, rom kanon-

mdebelma SemogvTavaza aRiarebis kumulaciuri samarTlebrivi krite-

riumebis arsebobis principi da kidev ori winapiroba: finansuri gamW-
virvaloba da respublikis Rirebulebebisadmi pativiscema. ukanaskneli 
winapirobis (romelmac okupaciis dros patriotuli ganwyobis abso-

luturoba Secvala) mniSvneloba kanonmdebelma ar ganmarta maSinac ki, 
rodesac igi miuTiTebda socialur partniorebze, romlebic unda yo-

filiyvnen „poltikuri, filosofiuri da religiuri Sexedulebebis Tavi-

suflebisa da nebismieri formis diskriminaciis, integralizmisa da Seu-

wynareblobis winaaRmdeg“56 [brZolis] sadarajoze. rac Seexeba finansur 
gamWvirvalobas, igi dakavSirebulia damoukideblobis kriteriumTan da 
uzrunvelyofs rigi wevrebis odenobisa da, finansuri Canawerebis meSveo-

biT, gadaxdili gadasaxadebis verifikacias57. 2008 wlis kanoniT SemoTava-

zebuli orive kriteriumi mkacrad iqna gakritikebuli,  ramdenadac isini 
damaxasiaTebeli iyo im fazisaTvis, romelic win uswrebda gaerTianebis 
mier warmomadgenlobiTi uflebamosilebis SeZenas. maSasadame, amas unda 
hqonoda ganmsazRvreli mniSvneloba nebismieri gaerTianebis (warmomad-

genlobiTi uflebamosilebis mqone, Tu amis gareSe) Camosayalibeblad.58
gansxvavebuli cvlilebebi ganxorcielda danarCen kriteriumebTan 

mimarTebiT, romlebic nawilobriv waagavda wina kriteriumebs (damoukide-

bloba, wevrebis raodenoba da gadaxdili gadasaxadebi) da, nawilobriv, iyo 
organizaciebis samuSao staJisa da gamocdilebis xelaxali dadgenisa da 
ganaxlebis Sedegi. marTlac, erTi mxriv, gamocdileba Seicvala saqmiano-

basa da gamocdilebasTan kavSiris mqone gavleniT da, amgvarad, warmogvid-

ga kanonismier, arasavaldebulo xasiaTis, ganmartebiT elementad. meore 
mxriv, unda arsebuliyo koleqtiuri molaparakebis, minimum, orwliani ga-
mocdileba, rac gamoiTvleboda wesdebis registraciisa da  erovnul an 
adgilobriv doneze organizaciis mier koleqtiuri molaparakebis ganx-
orcielebis momentidan.59

55 ix.  Article L2121-1. analizisaTvis ix. G. Bélier, H. J. Legrand, La négociation collective après 
la loi du 20 août 2008, at 30 ff.
56 ix.  Article 1-6 della Position commune.
57 ix. A. Bevort, 42-e sq., 826. 2008 wlis kanoniT warmodgenili siaxleebiT, profesi-

uli kavSirebis moqmedebaTa validuroba da biujetis gamWvirvaloba iqna uzrunve-

lyofili (ix. L2135-1 _ L2135-6 muxlebi).
58 ix.  P. H. Antonmattei, 54-e sq., 772.
59 sxva sityvebiT rom vTqvaT, aucilebelia Sesabamis sferoTa Soris komunikaciis 
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rogorc aRiniSna, warsulisagan gansxvavebiT, es samarTlebrivi kri-

teriumebi kumulaciuria. Tumca, zogadi SexedulebiT, es faqti ar uSlis 
xels muSakTa mier sarCelis aRZvras socialur partniorTa mier miRebuli 
SeTanxmebis safuZvelze. ufro detalurad rom gavyveT,  amas mivyavarT Ta-

vad kriteriumebs Soris arsebuli ierarqiis gamoricxvamde, rac SesaZloa, 
qmnides sirTules  gaerTianebis warmomadgenlobiTi uflebamosilebisT-

vis da warmoqmnides maT mier iseTi gadawyvetilebebis miRebis risks, ro-

melic winaaRmdegobaSi mova reformis principul ideebTan.60 
rogorc davinaxeT, 2008 wlis kanoniT, warmodgenil iqna radikaluri 

cvlilebebi gaerTianebis aRiarebasTan dakavSrebiT. kidev erTi cvlileba 
iyo faqti, rom  koleqtiuri xelSekruleba iTvleboda iuridiuli Zalis 
mqoned, Tuki igi akmayofilebda or pirobas; saxeldobr, xelSekrulebis 
xelmomwer gaerTianebebs unda warmoedginaT daintersebul muSakTa, min-
imum, 30% da gaerTianebebs, romelTac hqondaT konsensusi 50%-ze meti 
maCvenebli, ar und daeblokaT SeTanxmeba. sxva sityvebiT rom vTqvaT, 
sistema efuZneba ormxriv umravlesobas: pirveli, pozitiuri, romelic 
miznad isaxavs koleqtiuri xelSekrulebis Sinaarsis gansazRvras (gaer-

Tianebis amomrCevelTa minimum 30%) da  meore, _ negatiuri, uaryofiTi 
gavlenis gamo xelSekrulebis namdvilobaze (xelis armomwerTa mxridan 
winaaRmdegobis ararseboba).

ase rom, axali kanoni emyareba opoziciis uflebas, romelic, gamouy-

eneblobis SemTxvevaSi, xelSekrulebas namdvilad aqcevs da am gziT, 
warmogvidgeba mdumare Tanxmobis axali principi im xelSekrulebebisT-

vis, romlebic ideba sxva gaerTianebebis mier. es modeli ar aris sruli-

ad inovaciuri, radgan 1982 wlis №957 kanoniT adre iqna aRiarebuli im 
gaerTianebebis opoziciis ufleba, romlebmac uari Tqves xeli moeweraT 
farmakopeul (dispensatory) xelSekrulebaze.61 ufro metic, 2004 wlis 4 
maiss miRebuli №391 kanoni (cnobili rogorc loi Fillon IV)62 ukavSirebda  
kompaniis doneze moqmedi xelSekrulebis damoukideblobas _ „ormxriv 
konkludentur Tanxmobas“, uflebis realizaciisaTvis sakmaod kompleq-

arseboba da profesiuli kavSiri moqmedebs, rogorc mzrunveli molaparakebebze.
60 sabWos poziciiT (1-li da me-2 muxlebi) aRiarebulia warmomadgenlobiTi ufle-

bamosilebis kriteriumebis globaluri evoluciis SesaZlebloba. Tumca, SromiTi 
gaerTianebisaTvis SesaZleblia, saarCevno SedegebiT kanonis mier gansazRvruli 
procentuli zRvaris miRwevis SemTxvevaSi, samarTlebrivi warmomadgenlobis kiTx-

ivis niSnis qveS dayeneba  sxva samarTlebrivi kriteriumebis safuZvelze. Sesabam-
isad, SeuZlebelia kriteriumis naklebobis kompensacia sxva kriteriumis srulad 
dakmayofilebiT (ix. G. Bélier, H. J. Legrand, 55-e sq., 81).
61 vetos ufleba aRiarebul iqna sxva hipoTezebSic (ix. magaliTad, article 6, VI, law 12 
November 1996, n. 985, JO 13 November 1996, n. 264, at 16527)
62 ix. JO, 5 May 2004, at 7983.
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suri wesebis Camoyalibebis gziT.
miuxedavad kritikisa, 2008 wels miRebuli wesebi bevrad ufro naTeli 

iyo adreul debulebebTan SedarebiT; marTlac, Tuki WeSmaritebad miviC-
nevT, rom aseTi meqanizmi migviyvanda kompromisamde, aseve marTali iqneba 
is, rom igi Seamcirebs molaparakebebis CixSi Sesvlis risks, radgan winaaR-

mdeg SemTxvevaSi, Teoriulad, ori gaerTianeba an Tundac erTi, konsen-

susiT, xelSekrulebaze xelmoweris uariT, SeZlebda SeeCerebina SeTanx-

mebis dskvniTi stadiis dasruleba.63

7. zogadi daskvnebi

italiisa da safrangeTis koleqtiuri molaparakebis sistemebTan dakav-

Sirebuli wesebis zogadi mimoxilvis Sedegad, SesaZloa, gamovitanoT Sem-
degi daskvnebi Tavdapirvel msjelobebze dayrdnobiT; saxeldobr is, rom 
am ori sistemis SedarebiTi analizi naTels hfens im teqnikur saSuale-

bebs, romlebic miRebulia konkretuli samarTlebrivi politikis gasa-
tareblad da es analizi amJRavnebs aRniSnul or qveyanas Soris arsebul 
saerTo niSnebsa da gansxvavebebs. am gvarad, am kvlevidan Cans, rom maSin, 
rodesac safrangeTis individualuri xelSekruleba ganicdis koleqti-

uri xelSekrulebebis zegavlenas, saqarTveloSi individualuri xelSek-

rulebebi imave rangisaa, rac koleqtiuri da warmomadgenels gaaCnia 
uflebamosileba, imoqmedos dasaqmebulis sasargeblod. am mxriv,  rogorc 
Cans, saqarTvelos Sromis kodeqsi moqmedebs TiTqos naklebad gansxvave-
buli gziT, Tumca italiuri sistemis sawinaaRmdegod, romlis uaxlesi 
reformac mimarTulia warmomadgenlobis cnebisaTvis gverdis avlaze. 
marTlac, rogorc vxedavT, erovnul koleqtiur xelSekrulebasTan daka-

vSirebiT, „oqmi 2013“ xels uwyobs im ideas, rom gaerTianebis koleqtiur 
molaparakebaSi Zalaufleba gamomdinareobs pirdapir italiis konstitu-

ciidan (39-e muxli) da ara individualuri dasaqmebulis arCevanidan. sxva 
sityvebiT rom vTqvaT, inidvidis pozicia gavlenas axdens gaerTianebis 
koleqtiuri molaparakebis subieqturi moqmedebis sferoze, ramdena-

dac dasaqmebulis gaerTianebaSi gawevrianebisas, igi avtomaturad eqceva 
gaerTianebis molaparakebis sferoSi. Tumca, individis pozicias ar gaaC-
nia gavlena gaerTianebis molaparakebis uflebamosilebaze, ramdenadac 
muSaki ar aniWebs mas am uflebas.64 es wesrigi, romelic moiTxovs adapta-

ciisaTvis garkveul dros iseve, rogorc saimplementacio regulaciebi, 

63 ix. G. Vachet, La réforme de la négociation collective L. n° 2004-391, 4 mai 2004, JCP Entr. Aff.
(2004), at 1333.
64 ix. A. Maresca, me-13 sq., 734.
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adasturebs erovnuli koleqtiuri xelSekrulebis sistemis miznobrivi 
veqtoris gadaxras warmomadgenlobis koncefciisaken, rac aregulirebs 
gaerTianebebis SerCevas rogorc molaparakebis magidasTan, ise  xelSek-

rulebis dadebis fazebis ganmavlobaSi.65 marTalia, rom warmomadgenlo-

biTi uflebamosilebis sazomTan dakavSirebuli wesebi samarTlebrivad 
mboWavia mxolod „oqmis 2013-is“ (da Sesabamisad, 2013 wlis 6 da 18 ivnisis 
xelSekrulebebiT) xelmomweri konfederaciis wevri gaerTianebebisaTvis,  
aseve simarTlea, rom aRniSnul meqanizms araferi abrkolebs sxva gaer-

Tianebebzec Semdgomi xelSekrulebebis dadebis meSveobiT gavrceldes. 
amis sapirispirod,  unda iTqvas, rom warmomadgenlobis cneba (franguli 
sistemis miznobriobis aspeqti), aseve gadamwyvet rols TamaSobs italiis 
sistemaSi molaparakebasa da erovnuli SromiTi xelSekrulebis xelmow-

eris uflebamosilebasTan dakavSirebiT da igi, sul ufro metad xdeba 
lakmusis testi profesiuli gaerTianebis demokratiulobis SefasebaSi. 
amis sapirispirod dadasturebulia, rom es cneba srulad iqna ignorireb-

uli saqarTvelos Sromis kodeqsis uaxles debulebebSi, romelTa nawilo-

briv gadaxedvac saWiroa, ramdenadac 43-e muxlis ukanaskneli cvlileba,  
romlis meSveobiTac koleqtiuri debulebebi eqvemdebareba dasaqmeb-

ulTa mier xelSekrulebis damdebi gaerTianebis aRiarebas, ar asaxavs ad-

ekvaturad warmomadgenlobis cnebas. marTlac, mxolod im pirobiT, rom 
gaerTinebebi moipoveben 50%+1 xmis konsensuss, SesaZlebelia, koleqti-

uri xelSekruleba gavrceldes sxva, amis msurvel, dasaqmebulebze. saqa-
rTvelos parlamentis mier 2013 wlis 12 ivniss miRebul cvlilebebs See-
Zlo warmoedgina  warmomadgenlobis sazomi, ufro detaluri meqanizmi, 
vidre fragmentuli miTiTeba, da, romelic, nebismier SemTxvevaSi,  Sez-

Rudulia decentralizebuli xelSekrulebebiT; imedia, es gamoswordeba 
momavalSi.

laura tebano

neapolis meore universitetis Jan mones sax. politikur

 mecnierebaTa departamentis Sromis samarTlisa da evropuli

 Sromis samarTlis ufrosi leqtori, kataniis universitetis

 Sromis samarTli doqtori

65 realobaSi rCeba zogierTi gaurkvevloba, romelTa gamomJRavneba SeiZleba, nawi-
lobriv, gamocdilebiT (magaliTad, Tuki gaviTvaliswinebT gaerTianebis warmo-

madgenlobiTi uflebamosilebis safuZvelze ganxorcielebuli zomis konkretul 
Sedegs erovnuli koleqtiuri xelSekrulebis cvlilebisaTvis molaparakebebis mo-

qmed pirebze) da nawilobriv,  konkretuli kategoriis feedraciis wesebiT (ix. me-2 
muxlis, me-2 punqti safuZvlebis ganmartebis formalur moTxovnebTan da delega-

ciis mopyrobasTan dakavSirebiT). 
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kari IV

pasuxismgebloba da dava

Tavi XI

pasuxismgebloba

muxli 44. miyenebuli zianisaTvis materialuri pasuxismgebloba

SromiTi urTierTobisas mxaris mier meore mxarisaTvis miyenebuli 
ziani nazRaurdeba saqarTvelos kanonmdeblobiT dadgenili wesiT.

komentari

xelSekrulebis darRvevis cneba italiuri samoqalaqo kanonmdeblobis 
klasikuri Temaa. xelSekrulebis darRvevaze saubris dros, zogadad, vgu-

lisxmobT arsebuli konkretuli valdebulebis darRvevis yvela SesaZlo 
variants. viwro gagebiT, gamodis, rom termini „saxelSekrulebo“ gamoi-

yeneba, rodesac saqme gvaqvs xelSekrulebiT nakisri valdebulebebis 
darRveviT gamowveul pasuxismgeblobasTan. Tu Cven vaxsenebT termins 

„xelSekrulebis darRveva“, igi moicavs erT-erTi mxaris mier valdeb-

ulebis Seusruleblobis an arajerovani Sesrulebis SemTxvevas1.
amdenad, darRveva gulisxmobs SemTxvevas, rodesac valdebuleba Ses-

rulda, Tumca arajerovnad (Sesrulda vadis gadacilebiT, an ar Seesabam-
eba valdebulebis Sinaarss misi xarisxobrivi Tu raodenobrivi kriteri-

umebis gaTvaliswinebiT) da an saerTod ar Sesrulebula. es aris SemTxveva, 
rasac Cven saxelSekrulebo urTierTobis „paTologiur“ moments veZaxiT: 
valdebulebis Seusrulebloba an arajerovani Sesruleba uaryofiT gav-
lenas axdens SeTanxmebis ganxorcielebaze da iwvevs masSi warmodgenili 
ekonomikuri programis  kraxs.2

danamdvilebiT SegviZlia vTqvaT, rom sasamarTlo praqtikam didi 
roli iTamaSa italiur samarTalSi piradi zianis sakompensacio sistemis 
evoluciaSi. 

es midgoma, garkveulwilad, mowonebul iqna SromiT xelSekrule-

bebSi moraluri zianis kompensaciis samarTlebrivi aRiarebiT. martivad 

1 A. Finori, Il principio generale della riparazione integrale dei danni, in Contr. e Impr., (1998), at 
1945; G. Visintini, Risarcimento del danno, in Tratt. dir. priv., (Milan, 1984), IX, at 203; C. Salvi, La 
responsabilità civile, Tratt. dir. priv, (Milan, 1998).
2 C. Salvi, (entry) Danno, Digest of private-law disciplines, da aseve M. V. De Giorgi, (entry) Danno, 
in Enc. giur. Treccani.
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SegviZlia vTqvaT, rom xelSekrulebis darRvevasTan dakavSirebul val-

debulebebze miTiTebiT (aucileblobisas, kanonSi integrirebul impera-

tiul normebTan erTad), arsebobs mravali gadawyvetileba, romliTac 
dasaqmebuls miekuTvna gancdili moraluri zianis anazRaureba.

Tu vinme dainteresdeba ra saxis ziani SeiZleba iqnes anazRaurebuli 
SromiTi xelSekrulebebis darRvevis SemTxvevaSi, Cveni pasuxi iqneba, rom 
imave, rac zogadad xelSekrulebis darRvevis SemTxvevaSi gamoiyeneba 
xolme. faqtobrivad, cxadia, rom  zianis saxeebi ar gansxvavdeba gamom-

wvevi mizezebis mixedviT: SesaZlo ziani aris yovelTvis imave, miuxeda-

vad imisa, Sedegi samedicino momsaxurebis xelSekrulebis darRvevis gamo 

dadga, Tu samuSao adgilze, an avtosagzao SemTxvevis Sedegad. amdenad, 
anazRaurebadi zianis identifikaciis wesebi unda ganisazRvros zogadi 
midgomebidan.

faqtobrivad xelSekrulebis darRveviT miyenebuli zianis kompensi-

rebis wesebi, rac aRiarebulia saerTo da kontinenturi samarTlis qvey-
nebSi, Zalian hgavs da, xSirad, emTxveva kidec erTmaneTs. zianis anazRau-

reba mxolod valdebulebis darRvevis SemTxvevaSi ar xdeba. zogadi wesi 
moqmedebs saxelSekrulebo da „eqstrasaxelSekrulebo“ darRvevebTan 
mimarTebiT. faqtobrivad, kompensaciaze saubrisas, vgulisxmobT zianis 
miyenebamde arsebuli mdgomareobis aRdgenas, sub specie (saxelSekrulebo 
pasuxismgebloba) an arakanonier aqts (Aquilian responsibility).

cxadia, rom kompensaciis mikuTvnebis sakiTxi ver dadgeba mxolod 
zianis gamomwvevi qmedebis ararsebobisas: kompensaciis sakiTxi dgeba zia-

nis arsebobis SemTxvevaSi, xolo igi ganisazRvreba, samarTlebrivi gage-
biT, rogorc samarTlebrivi interesebisaTvis miyenebuli ziani; xolo 
ekonomikuri gagebiT _ rogorc qonebisaTvis miyenebuli ziani. zianis es 
cneba gamomdinareobs germanuli warmoSobis e.w. „diferenciaciis Teo-

riidan“ (Differenzhypothese), romelic warmogvidgina fridrix momsenma:3 
asanazRaurebeli ziani aris darRvevis Semdeg piris finansur mdgomareo-

basa da im viTarebas Soris sxvaoba, rac iqneboda zianis anazRaurebis gan-
mapirobebeli garemoeba rom ar arsebuliyo.4

3 Tezisi warmodgenil iqna f. momsenis mier naSromSi Zur Ledere von dem Interesse, Braun-
schweig, 1855 wels. cneba „diferencirebuli ziani“ (differential damage) gvxvdeba ger-

manuli BGB-s §249-Si, sadac saubaria im viTarebis an/da mdgomareobis aRdgenaze, rac 
iarsebebda ziani rom ar arsebuliyo. italiaSi am Teoriis mxardamWeri F. Mastropaolo, 
Danno, in Enc. giur. Treccani, X, Rome, (1988); kritikuli analizisaTvis ix. R. Scognamiglio, 
Appunti sulla nozione di danno, in Riv. Trim. Dir e Proc. Civ., (1969), at 468.
4 „diferenciaciis Teoriis“ Tavdapirveli formulirebiT, `materialuri ziani 
gansxvavdeba „realuri zianisagan“, rac, Tavis mxriv, „naturaluri zianis“ (`natural 
damage~) cnebis evoluciis Sedega. gancdili ziani iZleva gaweuli xarjebisa da mi-
uRebeli Semosavlis anazRaurebis SesaZleblobas. momsenis naSromSi, Zur Lehre von 
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„diferenciaciis Teoria“ farTod iqna gamoyenebuli araekonomikuri 
zianis anazRaurebis sferoSi, radgan saqonlis komerciul Rirebulebaze 
miTiTeba (zianis realuri cnebis Tanaxmad) kompensaciis dasasabuTeblad, 
romelic angariSdeboda qonebisaTvis miyenebuli zianis mxedvelobaSi 
miRebiT,  arasakmarisi da araadekvaturi Canda.

„diferenciaciis Teoriis“, rogorc zianis gansazRvris kriteriu-

mis efeqtianoba, TvalsaCinoa imis gaTvaliswinebiT, rom zianis odeno-

bis gansazRvrisaTvis gamoklebis logikur-maTematikuri meTodis gamoy-

enebis marTebuloba udavoa.5
miuxedavad amisa, Teoria ar miuTiTebs imaze, rom asanazRaurebeli 

odenobis gansazRvra yovelTvis gancdili zianis kompensaciaa ekonomi-

kuri TvalsazrisiT. es daskvna SesaZloa sworia, Tu gaviTvaliswinebT 
imas, rom materialuri sikeTe (aqtivebi, qoneba)  „Aquilian swavlebis saga-
nia~ da gansazRvravs interesTa axal dapirispirebebs (rac gamowveulia 
industrializaciiT) danaSaulebrivi pasuxismgeblobisa da danaSaule-

bebis kategoriulobis principis miRma (danaSaulis atipurobis Teoria).
es argumenti aucilebelia samoqalaqo pasuxismgeblobis sakompen-

sacio da distributoruli funqciebis gansaxorcieleblad. aucile-

belia, rom kompensacia ganisazRvros imgvarad, rom ziani srulad anaz-

Raurdes da ara gadaWarbebiT.
es moTxovna ver iqneba absoluturi verc im gagebiT, rom kompensaciis 

odenoba dazaralebuli mxaris mier gancdili ekonomikuri zianis zomis 
ekvivalenturia, da verc imiT, rom kompensaciis odenobis gansazRvra gu-

lisxmobs kompensaciis implementacias.
faqtobrivad, unda aRvniSnoT, rom finansuri zianis odenoba damokide-

bulia qonebis maxasiaTeblebze (romelic zianze miuTiTebs), gamoyenebul 
teqnikasa da odenobis gansazRvris miznebze.

am TvalsazrisiT, ekonomikuri zianis cneba, romelic ganapirobebs 
anazRaurebadi zianis odenobas, aris relatiuri iseve, rogorc sargeblis 
cneba. es faqti migvaniSnebs kompensaciis odenobis neitraluri gansaz-

dem Interesse (Beiträge zum Obligationenrecht, vol. II), (Braunschweig, 1855), at 3 ff., da vind-

Saidis naSromSi, B. Windscheid, Diritto delle pandette, (It. trans.), II, Turin, 1925, § 257, at 36, 
zianis realuri cneba (aestimatio rei) Seicvala materialuri zianis cnebiT (quanti inter-
est), romelic moicavs mTeli qonebisaTvis miyenebul zians (kapitali, aqtivebi). es 
evolucia SesaZloa miCneul iqnes Semdegi terminis gaumjobesebad: `quod interest~, 
exeba kanoniT dacul sikeTes da miuTiTebs piris interesze _ zianis miyenebisa da 
miyenebuli zianis anazRaurebis viTarebebis SedarebiT im momentisaTvis, rodesac 
raime movlenas Tu viTarebas hqonda adgili.
5 H. A. Fischer, Der Schaden nach dem BGB, 1903. am Teoriaze gavlena moaxdina samar-

Tlebrivad daculi qonebisa Tu interesebis Sesaxeb sisxlis samarTlis wesebis Se-
muSavebam.
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Rvris  SesaZleblobaze, romelic mxolod zianis odenobas asaxavs.
BGB-s §§249-e da Semdgomi awesrigebs zianis anazRaurebis sakiTxs, rac 

mocemulia valdebulebebis zogad nawilSi da, amdenad, gamoiyeneba zianis 
anazRaurebis yvela SemTxvevaze, miuxedavad imisa, es valdebuleba war-

moiSva saxelSekrulebo valdebulebis darRvevis Sedegad (vertragliche Haf-
tung), gamomdinareobs deliqtidan Tu sxva garemoebidan (deliktische Haftung).

BGB-s §253-is meore punqtiT (2002 wlidan), „Tu fizikuri, janmrT-

elobisaTvis, seqsualuri TviTgamorkvevisa da TavisuflebisaTvis miy-
enebuli ziani unda anazRaurdes, SesaZloa, moTxovnil iqnes aseve anaz-

Raureba gancdili aramterialuri zianisTvisac“.
amdenad, aramaterialuri ziani (nicht Vermögenshaden), romelic gamom-

dinareobs saxelSekrulebo pirobebis darRvevidan, germaniaSi anazRau-

rebas eqvemdebareba, Tu erT-erTi zemoxsenebuli interesi Seilaxa.
Tumca zianis es cneba  dazianebuli qonebisa da interesebis identi-

ficirebis saWiroebis da arabundovani (da abstraqtuli) aqtivebis gamo 
gaxda kritikis sagani.

germanul samarTalSi, magaliTad, aris calkeuli gadawyvetilebebi, 
sadac ganxilulia SesaZleblobis dakargvis sakiTxi (Chanceverlust); moce-

mul sistemaSi Aquilian pasuxismgeblobisaTvis kompensaciaze uflebis (§ 
823-e, 1-li punqti, BGB18) arseboba damokidebulia imaze, samarTlis nor-

maSi dasaxelebuli erT-erTi sikeTis darRveva dadasturebulia Tu ara.6
SesaZlo ziani, romelic gamomdinareobs sargeblis an pozitiuri Sede-

gis miRebis SesaZleblobis dakargvidan, rasac adgili aqvs Sromis samar-

TalSi, ar aris mocemuli CamonaTvalSi, radgan isini „wminda ekonomikuri 
ziania“ (e.w. reine Vermögenschaden). amdenad, momavali sargebeli jer kidev 
ar miiCneva qonebad da Sesabamisi makvalificirebeli viTarebis ararsebo-

bis SemTxvevaSi, SesaZleblobis dakargva ar miesadageba BGB-s § 823-e, 1-l 
punqtSi aRweril SemTxvevebs.

Cveni samarTlis sistemaSi, samoqalaqo kodeqsis 1223-e muxliT cxadde-

ba, rom „vadis gadacilebiT an valdebulebis darRveviT gamowveuli zian-

isaTvis kompensacia unda moicavdes rogorc kreditoris mier gancdil 
zians, aseve ganacdur mogebas, Tu igi pirdapir da uSualo kavSirSia zianis 
anazRaurebis mavaldebulebel garemoebasTan“.

es wesi mokled ajamebs minimalur kompensacias da Tu ufro kargad da-

vakvirdebiT, is miuTiTebs zianis SesaZlo formebze; amasTan, igi iTval-

iswinebs zianis anazRaurebis SezRudvis farglebs.

6 H. Walsmann, Compensatio lucri cum damno, (Rostock, 1900), at 7 ff., ix. aseve P. Oertmann, 
Vorteilsausgleichung beim Schadensertzanspuch im römischen und deutschen burger lichen Recht, 
(Berlin, 1901), at 6 ff.; C. Castronovo, Le frontier nobili della responsabilità civile, in Riv. Crit. Dir. 
Priv., (1989), at 586.
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_ rac Seexeba deskrifciul aspeqtebs, norma Seicavs „integraluri“ 
zianis cnebas, romelic gulisxmobs:

_ zians, romlis Tavidan acilebac zianis mimyenebels SeeZlo;
_ ganacdur ekonomikur sargebels, romelsac kreditori miiRebda 

momsaxureba rom gaweuliyo.
italiis samoqalaqo kodeqsis 1223-e muxlis pirveli punqti amitomac 

Seicavs damdgari zinisa (emergent damage) da „miuRebeli Semosavlis“ (ceas-
ing profi t) cnebebs7.

am or cnebas Soris sxvaoba ufro metad iuridiuli mniSvnelobisaa, vi-
dre ekonomikuri, radgan sayovelTaod cnobilia, rom ekonomikuri Tval-

sazrisiT orive maTgani aRiarebulia.8
ziani erTi da imavea, iqneba es damdgari ziani, Tu miuRebeli Semo-

savali  da yovelTvis unda anazRaurdes, Tu kanoniT  mxolod garkveuli 
nawilis anazRaureba ar aris gaTvaliswinebuli.9

SesaZleblobis dakargvis (loss of chance) idea, romelic gamomdinareobs 
laTinuri cadentia-dan (the falling of dice), gamoxatavs „warmatebis karg Ses-
aZleblobas“ da masze vrceldeba rogorc saxlSekrulebo, aseve Aquilian 
pasuxismgebloba. Tumca aq yuradRebas gavamaxvilebT saxelSekrulebo 
sferoSi SesaZleblobis dakargvis sakiTxze.

instituti imeorebs frangul gamocdilebas, romelic 40 wliT 
TariRdeba da romelic garkveul sirTuleebs waawyda italiur samar-

TalSi sruli implementaciisas; minimum, terminebis sakiTxi dadga aq dRis 
wesrigSi. igi italiur sasamarTloebSi Semovida 60-90-iani wlebis bolos, 
xolo 90-ian wlebSi dainerga ufro farTod sxva iseT seqtorebSi, ro-

goricaa: samedicino pasuxismgebloba (gadarCenis Sansis dakargvis SemTx-

vevebi) da zogadad, profesiuli pasuxismgebloba (magaliTad, advokatis 
profesia), SromiTi xelSekrulebebi, romelic aq aris gaanalizebuli, 
sajaro konkurenciisa (piris dasaqmebis an karieruli winsvlisaTvis miy-

7 F. Messineo, Manuale di diritto civile e commerciale, (Milan, 1958), at 346. valdebulebis dar-

RveviT ganpirobebul kompensaciaze avtori wers: „SesaZlebelia, rom, faqtobrivad, 
erTmaneTs daemTxves kompensaciebi[s saxeebi]; Tumca isini konceptualuri Tval-

sazrisiT arcerTi ar aris, radgan pirveli, romelic ufro farTo da moculobisaa, 
exeba kreditoris interess [raRacis] ganxorcielebaze da, amdenad, valdebulebis 
darRveviT gamowveuli zianis ararsebobaze. Sedegad, id quod interesi moicavs ara 
mxolod momsaxurebis Rirebulebas, romelic ver iqna  miRebuli, aramed sxva zianis 
mimyenebel garemoebebsac (rogoricaa SeCerebuli sargebeli). arsebobs tendencia, 
rom yuradReba ar mieqces id quod interess (dakmayofilebis funqcia), Tumca yov-

elTvis rodia SesaZlebeli, Canacvldes kreditoris qonebaSi Sesrulebis Rireb-

uleba aestimatio rei TavisTavad“.
8 M. Bianca, Dell’inadempimento delle obbligazioni, in A. Scialoja & G. Branca (eds.), Commentario 
Del Codice Civile (1979), at 287.
9 L. Corsaro, Tutela del danneggiato e responsabilità civile, (Milan, 2003), at 5 and ff.
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enebuli ziani) da sajaro samsaxurSi.
kargadaa cnobili, rom Cvens samarTlebriv sistemaSi arsebobs zianis 

axlaxan ganxilulis saxe; igi SesaZleblobaa, miaRwio pozitiur Sedegs 
sargeblis gazrdiT an misi Semcirebis aRkveTis gziT; igi unda ganvasx-
vaoT de facto molodinisagan.

e.w. „SesaZleblobis dakargva“ aris momavali materialuri zianis hipo-

Teza. igi anazRaurebadia imis gaTvaliswinebiT, rom dazaralebuli mxare 
aCvenebs (Tundac mxolod varaudis doneze, Tumc miTiTebiT faqtobrivad 
gansazRvrul da zustad aRiarebul garemoebebze) mizezobrivi kavSiris 
arsebobas ziansa da momavali garemoebis dadgomis gonivrul SesaZle-

blobas Soris (Court of Cassation 25-09-1998 n. 9598).
amitomac arsebobs kontrolis kriteriumi mizezobrivi kavSiris dasa-

dgenad prevenciul qmedebasa da gancdili zianis dadasturebas Soris; am-
denad, igi aris instrumenti, romelic warmoaCens mizezobriv kavSirs nak-
leb uxeSi gziT.

am TvalsazrisiT, gansakuTrebiT, Sromis samarTalSi SesaZleblobis 
dakargviT gamowveuli ziani gansakuTrebiT sainteresoa; igi saxezea eko-

nomikuri sargeblis miRwevis realuri SesaZleblobis dakargvis SemTx-

vevaSi.
mocemuli samarTlebrivi kategoriis SemuSaveba didi yoymanis Semdeg 

moxda, Tumca, sabolood, igi farTod iqna gaziarebuli: faqtobrivad, 
Tu oci wlis win gadawyvetilebebSi cxaddeboda, rom „SesaZleblobis da-

kargvasTan dakavSirebuli ziani ar eqvemdebareba anazRaurebas, radgan es 
aris potenciuri ziani, romlis Cveneba calsaxad SeuZlebelia da samar-

Tlianad ver iqneba Sefasebuli“ (Trib. Roma 24.11.78), dRes sasamarTlo 
donezea legitimurad aRiarebuli, rom e.w. SesaZleblobis dakargva aris 
momavali materialuri zianis Teoriuli gamoxatuleba (Court of Cassation 
25.9.98 n. 9598).

safrangeTis samoqalaqo kodeqsSi, romelzec SesamCnevia domatisa 
da potieris gavlena10, ar moiZebneba [italiis] samoqalaqo kodeqsis 1223-
10 domati iyo is, vinc Camoayaliba eqstrasaxelSekrulebo pasuxismgeblobis zoga-

di norma, romlis Tanaxmadac: `Toutes les pertes et tous les dommage qui peuvent arriver par 
le fait de quelque personne, soit imprudence, légéreté, ignorance de ce qu’on doit savoir, ou autres 
fautes semblables, si légèresqu’elles puissent étre, doivet étre réparées par celui dont l’imprudence 
ou le faute y a donnez lieu~. rogorc es miTiTebulia naSromSi P. G. Monateri, La sineddo-
che, (Milan,1994), 377, eqstrasaxelSekrulebo ziani warmodgenilia farTo gagebiT da 
gulisxmobs nebismier zians, iqneba es materialuri Tu aramaterialuri, romelic 
adamianis zemoqmedebis Sedegad iqna gamowveuli, miuxedavad aseTi zianis miyenebis 
ganzraxvisa. naxevari saukunis mogvianebiT, potiem, jer kidev Aquilian-ur CarCoebSi, 
gansazRvra danaSauli da kvazidanaSauli (maT Soris gansxvaveba mdgomareobs subi-

eqtur monacemebSi, gansakuTrebiT ki im faqtSi, rom pirveli xasiaTdeba [sawyisSive] 
kriminaluri ganzraxviT, xolo kvazidanaSauli _ braliT, gansxvaveba, mogvianebiT, 
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e muxlis msgavsi formulireba. samoqalaqo kodeqsis mixedviT, `Tout fait 
quelconque de l’homme, qui cause à autrui un dommage, oblige celui par la faute duquel 
il est arrivé à le réparer~. es formula aseve moraluri zianis gasaazreblad 
gamoiyeneba. rac Seexeba saxelSekrulebo pasuxismgeblobas, 1149-e muxlis 
mixedviT, `Les dommages et intérêts dus au créancier sont, en général, de la perte qu’il 
a faite et du gain dont il a été privé~. aq saubaria „danakargze“ (la perte’) da ratom 
unda movTxovoT mkvlevarebs, Targmnon „danakargi“ „fulad danakargad“? 
(“traduire le mot `perte’ par ‘perte d’argent’?~~)11. vinaidan kanonmdebelma ar ga-
nasxvava finansuri da arafinansuri ziani, orive am tipis danakargis anaz-

Raurebis valdebuleba aRiarebulia.
zianSi (an préjudice) franguli samarTliT igulisxmeba dakavSirebuli 

legitimur interesi `Le mot dommage doit etre entendu dans un sens très général. 
Il s’applique quant il y a atteinte à un droit... Mais il y a aussi dommage lorsqu’il il y a 
lésion, non pas d’un droit proprement dit, mais d’un intéret...~. simarTle rom vTq-

vaT, martooden, interesisaTvis zianis miyenebis faqti ar aris sakmarisi, 
radgan unda iyos aseve `un intéret digne d’etre pris en consideration par la loi~. zia-

nis saxed SegviZlia miviCnioT, aseve SesaZleblobis dakargva. iuridiuli 
TvalsazrisiT sxvaoba dommage materiel-sa da préjudice moral-s Soris ar aris. 
farTod gavrcelebuli Sexedulebis mixedviT, dazaralebul mxares 1382-e 
muxlis safuZvelze SeuZlia moiTxovos mTliani zianis anazRaureba, iqne-
ba es finansuri/materialuri Tu aramaterialuri.

adamianis fizikur mTlianobaze negatiuri zemoqmedeba miCneulia 
zianad iuridiuli mniSvnelobiT, Tundac rom gavlena ar hqondes eko-

nomikur aspeqtebze.
frangi mkvlevarebis umravlesoba cdilobs, erTmaneTisgan ganasxvaos 

finansuri da moraluri ziani. leroi da beradi acxadeben, rom termini 
préjudice materiel-i niSnavs atmrialur zians da ar unda iqnes gamoyenebuli, 
radgan igi gamoiwvevs dabneulobas realur zianTan mimarTebiT; amdenad, 
umjobesia, vaxsenoT préjudice patrimonial-i (an économique). piriqiT gvaqvs 
saqme moralur zianTan dakavSirebiT, rodesac gamoiyeneba préjudice extra-

aseve gadmocemul iqna 1865 wlis samoqalaqo kodeqsSi, rogorc nebismieri faqti, 
romelic iwvevs „pirisaTvis zians“. R. J. Pothier, Traité des obligation, (Paris-Orléan, 1761-
1764), Ital. transl. Trattato delle obbligazioni, (Venice, 1833), I, at 299 ff. aqedan gamomdinareobs 
is, rom aseTi mcire periodis Semdeg, isini ar saubrobdnen zianis cnebaze, Tumca 
uTiTebdnen, rom nebismieri movlena, romelic iwvevda zians, unda yofiliyo kom-

pensirebuli zianis mimyeneblis mier.
11 cnobilia, rom napoleonis kodeqsma gavlena moaxdina 1865 da 1942 wlebis samoqalaqo 
kodeqsze. erTi magaliTis saxiT, ukanono qmedeba, kodeqsis 1382-e muxliT `Tout fait quel-
conque de l’homme, qui cause à autri un dommage, oblige celui par le faute duquel ilest arrivé à le répar-
er~; imave formulirebiT norma mocemuli iyo Statuto damalbertino-s 1151-e muxlSi, rom-

lis Tanaxmadac, „adamianis mier ganxorcielebuli qmedeba, romelic sxvas ayenebs zians, 
avaldebulebs am qmedebis ganmaxorcielebel pirs aanazRauros miyenebuli ziani“.
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patrimonial-is préjudice moral-is nacvlad.
Tu zogierTi avtori iZleva rekomendacias, moxdes gansxvaveba 

moralur da qonebriv zians Soris, esmeini acxadebs: `il n’y a pas, du coté 
de l’homme, une différence de nature entre le préjudice materiel et le préjudice mor-
al~. avtorebic, romlebic beradisTan erTad gvTavazoben gansxvavebas 
préjudice patrimonial-sa da extra-patrimonial-s Soris, acxadeben, rom umjobe-

sia, garkveul SemTxvevebSi, orive erToblivad ganvixiloT, raTa moxdes 
dazaralebulisaTvis zianis srulad anazRaureba.

mokled rom vTqvaT, arc xelisuflebebsa da arc sasamarTlos ar 
gamoukveTia zRvari materialur da moralur zians Soris12; es gamowveu-

lia imiT, rom gadawyvetilebebSi mosamarTleebi valdebulni ar arian ax-
senon is elementebi, rasac kompensacia moicavs13.

rodesac saubaria Sromis samarTalSi arsebul xelSekrulebebze, 
dasaqmebulis an damsaqmeblis valdebulebis sakiTxi dgeba konkretu-

li piris mimarT valdebulebis Seusruleblobis an arasaTanadod Ses-
rulebis SemTxvevaSi. amasTan, ar arsebobs aucilebloba dadgindes, rom 
es Seusrulebloba warmoadgens yvelasaTvis dakisrebuli zogadi valde-

bulebis darRvevas.
piriqiT xdeba eqstrasaxelSekrulebo pasuxismgeblobis SemTxvevaSi, 

aq saWiroa miTiTeba zogadi wesebis darRvevaze, rac akisria yvela pirs da 
imis garkveva, amas iTvaliswinebs Tu ara specialuri norma, Tu es wesebi 
mocemulia kanoniT gansazRvruli qcevis fundamentur normaSi.

frangul samarTalSi Zalian frTxilad ekidebodnen ori tipis samar-

Talwarmoebis gansxvavebas. kerZod, ikrZaleboda saxelSekrulebo da 
eqstrasaxelSekrulebo pasuxismgeblobis yovelgvari kumulacia. dasaqme-

bulis pasuxismgebloba damsaqmeblis mimarT, romelsac miadga ziani sax-
elSekrulebo valdebulebis darRveviT, iwvevs garkveul siZneleebs.

napoleonis kodeqsSi, romelmac didi gavlena iqonia evropis kod-

eqsebsa da italiis kodeqsis preunifikaciaze, darRveva ar ganixileboda 
avtonomiuri iuridiuli mniSvnelobis mqone cnebad, aramed igi anazRau-

12 paCionis Tanaxmad „dReisaTvis wamyvani iuristebis umravlesoba Tanxmdeba, rom 
moralur zians miscen negatiuri definicia. moralur zianSi isini gulisxmoben 
zians, romelic gavlenas axdens Cvens pirovnulobaze imgvarad, rom piri ganicdis 
tanjvas da es ver iqoniebs gavlenas mis verc amJamindel da verc momaval qonebaze“. 
G. Pacchioni, Danni morali, in Riv. Dir. Comm., (1911), at 240. ufro zogadad, 1865-e muxlSi 
moraluri zianis cnebis Sesaxeb ix. G. Cricenti, Il danno non patrimoniale, (Padua, 2006), at 6 
and ff.
13 A. Minozzi, Studio sul danno non patrimonaile, (Milan, 1901), at 143 and ff.; B. Brugi, Risarcimento 
del danno morale, in Riv. Dir. Comm., (1921), II, at 451 and ff.; B. Brugi, Ancora del danno morale, 
in Riv. Dir. Comm., (1923), II, at 385 and ff.; A. Ascoli, Sulla risarcibilità dei danni morali, in Riv. Dir. 
Priv. 1935, II, at 18 and ff.; A. Cavallo, Sulla risarcibilità dei danno non patrimoniali, in Dir. e Prat. 
Comm., (1935), at 210 and ff.
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rebis Sesaxeb sakiTxis gadasawyvetad erT-erTi winapiroba iyo. 
safrangeTis samoqalaqo kodeqsis 1184-e muxliT, ̀ La condition résolutoire 

est toujours sous-entendue dans les contrats synallagmatiques, pour le cas où l’une des 
deux parties ne satisfera point à son engagement~.

savaraudod, mxareTa survilia, SeiboWon momsaxurebis ganxorciele-

biT.
amgvari formulirebis mizania, xelSekrulebebis darRvevis gadam-

wyveti pirobis gamoyeneba, rac calsaxad daSvebulia Cveni samoqalaqo 
kodeqsis 1453-e muxliT.

amitomac sinalagmaturi xelSekrulebebis kategoriis zogadi gam-

oyenebis winaswarmetyvelebiT, gansakuTrebiT ki Sromis samarTalSi, 
franguli samoqalaqo kodeqsi aris pirveli nabiji konfiguraciisaken, 
romelic gulisxmobs Cvens kodeqsSi darRvevis gamo [xelSekrulebis] gau-

qmebis institutisaTvis mikuTvnebul funqcias.
Cvens sistemaSi materialur da aramaterialur zians Soris gansxvave-

ba ufro mZafria14. gancdili zianis raodenobrivad gamoxatvis kriteriumi 
icvleba imis mixedviT, SesaZleblobis dakargviT gamowveuli ziani kvali-

ficirdeba rogorc materialurad Tu aramaterialurad. nebismier SemTx-

vevaSi, zianis Sesafaseblad ZiriTadi instrumentia Tavad SesaZlebloba, 
romelic gulisxmobs damsaqmeblis an dasaqmebulis gonivrul SesaZle-

blobas miaRwios Sefasebad Sedegs.15
samoqalaqo kodeqsis 1226-e muxlis Tanaxmad, materialuri ziani unda 

iyos identificirebuli mosamarTlis mier konkretulad, Tumca sifrTx-

ilis zomebis gamoyenebiT. samoqalaqo kodeqsis 2056-e muxli (zianis Se-
faseba) adgens mxolod samarTlebriv instrumentebs, romlebic gamoiy-

eneba odenobis dasadgenad.
Cvens sistemaSi aramaterialuri ziani SesaZloa raodenobrivad 

gamoixatos kanoniT dadgenil farglebSi. am SemTxvevaSi, zianis samar-

Tliani Sefaseba xorcieldeba samoqalaqo kodeqsis 2043-e da 2059-e mux-

lebis safuZvelze.16
orive SemTxvevaSi, mosamarTlem unda miuTiTos gonivrul farglebSi 

realizebad ekonomikur sargebelze, rac iangariSeba Semcirebis Sesabami-
si koeficientis gaTvaliswinebiT (reduction coeffi cient). es koeficianti aris 
garkveuli Sedegis miRwevis SesaZleblobis procentulobiT gamoxatuli 
Rirebuleba.

14 G. Bonilini, Il danno non patrimoniale, (Milan, 1983), at 42 and ff.
15 A. De Cupis, Il Danno, (Milan, 1979), at 46; M. Rossetti, Il danno non patrimoniale, (Milan, 2010), 
at 27.
16 A. Di Majo, Delle obbligazioni in generale, in Commentario Del Codice Civile Sciajola-Branca, F. 
Galgano (ed.), (Bologna _ Rome, 1988), at 336 ff.
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am Rirebulebis odenobis gamosaxatavad mosamarTles daexmareba Sem-
Txvevis konteqstualizacia, rac saWiroa im konkretuli SemTxvevisaTvis 
arsebuli ekonomikuri da finansuri winapirobebis gasaanalizeblad.17

SesaZleblobis dakargvis gamo kompensaciis miRebis mizniT, aucilebe-

lia  Sedegis misaRwevad saWiro moTxovnebis, Tundac nawilis, Sesrulebis 
Cveneba, aseve aramarTlzomieri qmedebiT Semcirebuli Sedegis warmod-

gena. amasTan, anazRaurebas daqvemdebarebuli ziani unda iyos pirdapiri 
da uSualo.

amdenad, dasaqmebulis sarCelSi movaleobebis Secvlis gamo karieru-

li winsvlis SeferxebisaTvis kompensaciis mosapoveblad, rodesac moxda 
kandidatebis Sefaseba, iyos warmodgenili is, rom Sefasebas hqonda adg-

ili da mas ar mieca iseTive SesaZleblobebi, rogoric sxva kandidatebs, 
romlebic ukeTesad Sefasdnen (Court of Cassation 2-12-1996 n. 10748).

damsaqmeblis mier valdebulebis darRvevis SemTxvevaSi, ramac gamoi-

wvia dawinaurebis SesaZleblobis dakargva, dasaqmebulisaTvis asanazRau-

rebeli zianis Sedareba unda moxdes sargeblis momtani Sedegis miRwevis 
SesaZleblobasTan. amisaTvis saWiroa, arsebobdes mniSvnelovani dadeb-

iTi Sedegis miRwevis SesaZlebloba (ara aucileblad 50%-ze maRali) da 
unda ganisazRvros Semcirebis koeficientis gamoyenebiT, rac mxedvelo-

baSi iRebs im anazRaurebis odenobas, romelic dawinaurebis SemTxvevaSi 
iqneboda miRebuli; an, rodesac am kriteriumis gamoyeneba rTulia, igi 
SesaZloa, ganisazRvros samarTliani SefasebiT (equitative evaluation), rac 
moiTxovs adekvatur da misaReb motivacias, ufro mets, vidre sakiTxis 
gadawyvetisas samarTlianobasa Tu sisworeze udavo da ganmeorebiTi 
miTiTeba (Court of Cassation 22-04-1993 n. 4725).

karieruli winsvlis SemTxvevaSi, dasaqmebuli, romelic miyenebuli 
zianis anazRaurebis moTxovniT akeTebs Sefasebas e.w. SesaZleblobis 
dakargvis Sesaxeb, ver miuTiTebs kandidatis kvalifikaciis Sefasebisas 
keTilsindisierebisa da patiosnebis zogad darRvevaze, aramed man unda 
daakonkretos is elementebi, romlebic qmnis darRvevas (Court of Cassation 
11-06-1992 n. 7210).

kerZo seqtorSi karieruli winsvlis procedurebTan dakavSirebiT, 
Tu dasaqmebuli aprotestebs SeCevis procedurebis ganxorcielebas, 
iTxovs dawinaurebaze misi uflebis aRiarebasa da miyenebuli zianis anaz-

Raurebas, SesaZloa dadges ori erTmaneTisgan damoukidebeli moTxovna 
(Tu dafuZnebulia erTsa da imave faqtebze), romelTagan mxolod pirveli 
moiTxovs jvaredin gamokvlevas; Sedegad, rodesac mosamarTle miiRebs 

17 R. Scognamiglio, Appunti sulla nozione di danno, in Riv. Trim. Dir. Proc. Civ., (1969), at 
200.
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gadawyvetilebas mxolod kompensaciaze, jvaredini gamokvlevis waru-

mateblobaze ver visaubrebT; amasTan, damatebiTi moTxovnis warmodgenis 
naklic gamoiricxeba, radgan normiT ganisazRvra anazRaurebadi zianis 
farglebi da es moxda ara dawinaurebasTan dakavSirebiT, zogadad, aramed 
dawinaurebis SesaZleblobis dakargvasTan, imis gaTvaliswinebiT, rom e.w. 
SesaZlebloba, romelsac dasaqmebuli uTiTebs, fasdeba am dasaqmebulis 
poziciisa da reitingSi ukeTes poziciaze myof dasaqmebulTa mdgomareo-

bis SedarebiT, Tundac es ukanasknelni SerCeuli ar iyvnen (Court of Cassa-
tion 19-02-1992 n. 2074).

rodesac dasaqmebuli aRZravs sarCels damsaqmeblis mier karieruli 
winsvlis procedurebSi keTilsindisierebisa da samarTlianobis prin-

cipebis darRveviT gamowveuli zianis anazRaurebis moTxovniT, riTac 
mas waerTva konkursSi gamarjvebis SesaZlebloba, Sansis dakargva udris 
realur da dacvas daqvemdebarebul zians imis gaTvaliswinebiT, rom misi 
arseboba dadasturebulia savaraudo kalkulaciiTa da prezumirebiT. da 
piriqiT, SeuZlebelia kompensaciis dadgena samarTliani Sefasebis safuZ-

velze samoqalaqosaproceso kodeqsis 1226-e muxlis Sesabamisad, radgan 
igi moiTxovs anazRaurebadi zianis arsebobis dasturs an, sul mcire, mis 
gauprotesteblobas  da misi mizania araidentificirebadi zianis saxis 
kompensacia (Court of Cassation 24-01-1992 n. 781).

klara marikonda 

neapolis (italia) meore universitetis Jan mones sax. politikur 
mecnierebaTa departamentis SedarebiTi kerZo samarTlis 

akademiuri departamentis asistenti profesori da mkvlevari
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muxli 45. werilobiTi xelSekruleba pasuxismgeblobis Sesaxeb

1. werilobiTi xelSekrulebiT SeiZleba ganisazRvros dasaqmebulis 
individualuri pasuxismgeblobis saxe da farglebi, Tu es gamomdinareobs 
samuSaos specifikidan.

2. werilobiTi xelSekruleba sruli materialuri pasuxismgeblobis 
Sesaxeb SeiZleba daidos srulwlovan dasaqmebulTan, romelic axorcie-

lebs misTvis gadacemuli faseulobebis Senaxvas, damuSavebas, gayidvas 
(gadacemas), gadazidvas an warmoebis procesSi gamoyenebas.

komentari

dasaqmebul-damsaqmeblis urTierTobis definiciisa da xelSekrulebidan 
gamomdinare SedegebTan dakavSirebuli problemis ganxilva axali glo-

baluri sakiTxebis sirTuleebis gaTvaliswinebiT unda moxdes.
globalizebul samyaroSi optimaluria SedarebiTsamarTlebrivi 

meTodis gamoyeneba. 
sxva sistemebTan Sedarebas mivyavarT gansxvavebuli saxelSekrulebo 

formebis evoluciamde maTi Sedegebis gaTvaliswinebiT (ius condito ucxour 
sistemebSi); es iwvevs msgavs an gansxvavebul gadawyvetilebebs sxvadasxva 
tipis xelSekrulebebTan, aseve iuridiuli teqnikis arCevanTan dakavSire-

biT.1
Sromis samarTalSi SedarebiTi samarTali iZleva, pirvel rigSi, evro-

pul sistemebSi ganxorcielebuli SromiTi bazris reformebis analizisa 
da sxvadasxva saxelSekrulebo modelebis Seswavlisa da, meore mxriv, 
Sedegebis gaanalizebis SesaZleblobas.2

ukanaskneli reforma aris sxvadasxva sistemaSi kargad ganviTarebuli 
praqtikis transplantaciis Sedegi: belgiis travail de proximité (droebiTi 
samuSao), germanuli sistemis Statusfestellungsverfahren (sertificireba), ger-

manuli Personal-Service-Agenturen (dasaqmebis saagento), inglisuri codes of 
practice (saukeTeso praqtikis kodeqsebi), germanuli oproepkrachten (samuSao 
gamoZaxeba), amerikuli staff leasing (dasaqmebulis „qiravnoba“) da a.S.

SedarebiTi Sromis samarTali xSirad gamoiyeneba rogorc garkveuli 
iuridiuli institutebis implementaciis gamamarTlebeli faqtori.3

belgiis travail de proximité (an contrat de travail A.L.E., rac  Agence Locale 
pour l’Emploi-a [dasaqmebis saagento]) aris droebiTi samuSaos forma, rac 

1 G. Bolego, in A. Viscomi (ed.), Diritto del lavoro e società multiculturale, (Naples, 2011), at 679 ff.
2 P. G. Alleva, Ridefi  nizione della fattispecie di contratto di lavoro, in La disciplina del mercato del 
lavoro. Proposte per un Testo Unico, G. Ghezzi (ed.), (Rome, 1996).
3 U. Carabelli, Europa dei mercati e confl  itto sociale, (Bari, 2005).
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mowesrigebulia 1994 wlis kanoniT, sadac samuSaos mimcemis rols Ta-

maSobs adgilobrivi TviTmmarTvelobebis mier Seqmnili arasamTavrobo 
organizaciebi. es saagentoebi aerTianeben xangrZlivad umuSevar xalxs, 
romlebic aweren xels sagentosTan xelSekrulebebs, sargebloben dacvis 
mciredi garantiebiT (specialuri normebi arsebobs Svebulebebi orsu-

lobisa da a.S. sakiTxebis mosawesrigeblad, aseve ad nutum gaTavisuflebis 
Taobaze) da SeirCevian garkveuli samuSaoebis Sesasruleblad, kerZod, 
administraciuli, Sida, mzrunvelobiTi da sasoflo-sameurneo saqminao-

bisaTvis. momsaxurebis mimRebi dasaqmebuls aZlevs mogvianebiT kompensa-

cias vauCeris saxiT, rasac dasaqmebuli miiRebs umuSevarTaTvis gankuT-

vnil sargebleTa salarodan.
amdenad, travail de proximité aris SromiTi urTierTobis tipuri forma, 

sadac dasaqmebuli mesame mxares sTavazobs samsaxurs Agence locale pour 
l’emploi-s meSveobiT.

kanonmdeblis mizani iyo moewesrigebina qmedebebi, romlebic ar Se-
dioda e.w. „tradiciul jaWvSi“ imdenad, ramdenadac mowesrigebas, erTi 
mxriv, eqvemdebareboda mxolod garkveul beneficiarTa monawilebiT ar-

sebuli urTierTobebi da, meore mxriv,  wesebi iyo mxolod im subieqtebi-

saTvis, romlebic „socialuri gariyvis riskis winaSe idgnen, ar Sesulan 
SromiT bazarze an misi datovebis zRvarze imyofebodnen“; am tipis subi-

eqtebisaTvis gaTvaliswinebulia dacvis minimaluri garantiebi.
amdenad, SezRudva gavrcelda im pirebze, romlebmac 6 Tveze metia 

dakarges samuSao an weliwadze metia umuSevrad arian, diasaxlisebze, 
studentebsa da pensionerebze, SezRuduli SesaZleblobebis mqone da 
reabilitaciis centrebSi myof pirebze, aseve italiaSi regularulad 
myof araevropel dasaqmebulebze. cxadia, rom faruli mizani iyo adami-

anTaTvis SesaZleblobis micema, gamosuliyvnen aralegaluri garemodan 
da CarTuliyvnen saqmianobaSi, romelic mTlianobaSi mcireSemosavli-

ania4.
italiuri modeli ar iTvaliswinebs droebiTi samuSaos formas da 

amdenad, ar moicavs arasamewarmeo iuridiuli piris rols, romelic 
moawesrigebda dasaqmebul-damsaqmeblis urTierTobas; miuxedavad amisa, 
yvela regulacia miiswrafis urTierTobis avtonomiuri xasiaTisaken. 
amitomac, potenciurad CarTuli dasaqmebulebis dacvis problemis gaT-

valiswinebiT, droebiTi samuSaoebis momwesrigebeli italiuri aqti ar Se-
muSavebula, belgiurisgan gansxvavebiT.

Tu germanuli sistemis Statusfestellungsverfahren-s gadavxedavT, romelic 
iTvaliswinebs italiuri reformis Sedegs _ SromiTi xelSekrulebebis 

4 M. Grandi, Il diritto del lavoro europeo. Le sfi  de del XXI Secolo, in Dir. Rel. Ind., (2007), at 1022 ff.

k. marikonda,  muxli 45



463

sertificirebas, davinaxavT uamrav gansxvavebul elements am or modelSi5.
administraciuli zoma, romelic gamoiyeneba germaniaSi warmoebis 

dros, relevanturia mxolod socialuri usafrTxoebis sferoSi da gu-

lisxmobs socialuri usafrTxoebis valdebulebis arseboba-ararsebobis 
dadasturebas. igi dasaqmebulTa federaluri dazRvevis institutis kom-

petenciaa (Bundesversicherungsanstalt für Angestellte), romelsac Cveni serti-

ficirebis komisiisagan gansxvavebiT (romelic SeiZleba kerZo subieqtic 
iyos), aqvs inspeqtirebis uflebamosileba; germanuli organo amowmebs 
warsulSi arsebul viTarebas da, italiuri institutisagan gansxvavebiT, 
ver moaxdens gavlenas SefasebiT saqmianobaze, roca saqme exeba serti-

ficirebis Semdgom momxdar faqtebs6.
realurad sertificireba Tavdapirvelad gamiznuli iyo im konfliq-

turi viTarebis prevenciisaTvis, romelic Tan axlavs urTierTobis 
kvalifikacias, iqneba es damoukidebeli Tu subordinirebuli. am Tval-

sazrisiT, sertifikaciis organos unda gaekeTebina arCevani im xelSek-

rulebaze, saidanac dakavSirebuli efeqtebi gamomdinareobda.7
faqtobrivad, dasaqmebulTa umravlesoba rCeba daucveli, Tundac, 

maSin kargavs samuSaos, amdenad, saWiroa dacvis sistemis arseboba, ro-

melic mxareebisagan damoukidebeli iqneba da Seesabameba SromiTi xelSek-

rulebidan gamomdinare pasuxismgeblobas.
diskusiebi mimdinareobs imaze, susti mxaris interesebis dacva unda 

daeqvemdebaros Tu ara mosamarTlis mier samarTlebriv kontrols arseb-

uli werilobiTi, mboWavi, samarTlebrivi da koleqtiuri wesebis gaTval-

iswinebiT, an  sasurveli Tu ara warmodgenil iqnes individualur xelSek-

rulebebze kontrolis formebi, rac gamoricxavs ab origine raime eWvs maT 
validurobasTan dakavSirebiT.8

moxalise daxmarebis modeli SesaZloa gamoyenebul iqnes ara mxolod 
urTierTobis mowesrigebis, aramed aseve molaparakebis tipis Tavdapir-

veli arCevanisaTvis, sadac keTdeba miTiTeba damoukidebel samuSaoze; 
daqvemdebarebuli samuSao mowesrigebulia samoqalaqo kodeqsis 2094-e 
muxliT da igi mniSvnelovani bundovanebis wyaroa.9

5 M. Barbera et alii, Contributo di un gruppo di esperti italiani alla consultazione pubblica (March 
2007). I giuslavoristi e il Libro Verde `Modernizzare il diritto del lavoro per rispondere alle sfi de del 
XXI secolo. Una valutazione critica e propositiva, in L. Zoppoli, M. Delfi no (eds.), Flexicurity e tutele. 
Il lavoro tipico e atipico in Italia e in Germania, (Rome, 2008), at 213 ff., 2008.
6 E. Ales, Modello tedesco: di cosa stiamo parlando?, in Rass. Sind., n. 11, at 3 ff., (2012).
7 L. Zoppoli, M. Delfi no, (eds.), me-5 sq.
8 O. Blanchard, J. Tirole, Profi  li di riforma dei regimi di protezione del lavoro, in Riv. It. Dir. Lav., 
I, at 161 ff., (2004).
9 A. Vallebona, Norme inderogabili e certezza del diritto: prospettive per la volontà assistita, DL, I, 
at 479, (1992).
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amasTan dakavSirebiT, mesame mxarem unda warmoadginos utyuari Se-
faseba im kavSirze, romelic arsebobs SemoTavazebul werilobiT xelSek-

rulebasa da arCeul iuridiul tips Soris, masTan dakavSirebuli pasux-

ismgeblobebis CaTvliT, koleqtiurad momzadebuli sqemebis gamoyenebis 
gziT, aseTi saWiroebis arsebobis SemTxvevaSi. 

piriqiT xdeba SeerTebul StatebSi, aq xSiria droebiTi da gamoZaxe-

biTi samuSaoebi, gansakuTrebiT, arasamewarmeo seqtorsa da sajaro admin-

istrirebaSi.10
evropaSi es Tavdapirvelad gamoyenebul iqna holandiasa da belgiaSi.
holandiaSi, sadac gamoZaxebiT dasaqmebulebs uwodeben ‘stand-by 

an oproepkrachten-s, kanoni iTvaliswinebs potenciuri dasaqmebulebis 
tipologiisaTvis dadgenil SezRudvebs, sadac ar Sedis iseTi kriteri-

umi, rogoricaa axalgazrda dasaqmebulebi (maTTvis specialuri saswavlo 
xelSekrulebaa gaTvaliswinebuli) an socialurad daucveli pirebi11.

meore mxriv, belgiis kanoni zRudavs amgvari werilobiTi SeTanxmebis 
sqemis gamoyenebas kargi unarebis mqone pirebis dasasaqmeblad (gansa-
kuTrebiT informaciuli teqnologiebisa da sakonsultacio sferoSi). am 
institutze miTiTebiT, SeuZlebelia, visaubroT ucxouri institutebis 
gadmotanaze.

hiperliberalur amerikul sistemaSi, Tu momxmarebeli ukveTavs sa-
muSaos an momsaxurebas organizaciul erTeuls, romelic aRmoCndeba 
fiqciuri, magaliTad, Tu is ar funqcionirebs, rogorc dasaqmebulTa 

„gaqiravebis“ servisis mimwodebeli, samarTlebrivi pausxismgeblobis 
sakiTxi dgeba rogorc dasaqmebulebis, ise mesame piris winaSe.12 orive 
maTgani [samuSaos mimRebi da „gamqiravebeli“] miiCneva  (erToblivad) dam-

saqmeblad.13
am etapze SromiTi bazris italiuri reformis Sedegad, fiqciuri Sua-

mavlobisas, dacva gamoiyeneba samarTlebrivi gadawyvetilebis miRebis 
Semdeg. ZiriTadad, garantia ZalaSia mTeli periodis ganmavlobaSi fiqci-

uri samuSaos dawyebis momentidan gadawyvetilebis gamotanamde. 
franguli sistemis Seswavla cxadyofs, rom 2000-iani wlebis Sua pe-

riodSi, arsebobda italiuris msgavsi sistema.14 erTi mxriv, standartul 

10 M. Freedland, Developing the European comparative law of personal work contracts’, Comparative 
Labor Law and Policy Journal, Vol. 28, at 487, (2007).
11 B. Veneziani, The evolution of contract of employment, in B. Hepple (ed.), The making of labour law 
in Europe, (London,1986) at 31 ff., 1986.
12 U. Mattei, Trattato di diritto comparato, common law, il diritto angloamericano, (Turin, 1992).
13 M. Grandi, Studi sul diritto del lavoro inglese e americano, (Milan, 1970).
14 S. Engblom, Self employment and the personal scope of labour law. Comparative lessons from 
France, Italy, Sweden, United Kingdom and United States, European University In stitute of Florence 
_ PhD Thesis _ 2003.
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subordinaciul xelSekrulebebTan erTad  saxeze iyo uamravi specialuri 
xelSekrulebebi _ gansazRvruli vadiT dadebuli xelSekrulebebiT daw-

yebuli, droebiTi samuSaoebiT damTavrebuli _ romlebic xasiaTdeboda 
xangrZlivobis winaswari gansazRvrulobiT an/da xarjis Semcirebis wi-
naswari gansazRvrulobiT, kerZod, im xarjebis, romlebic ukavSirdeboda 
SromiTi xelSekrulebis Sewyvetas15, Tumca aseTi xelSekrulebebi bevrad 
mimzidveli Canda dasaqmebulebisaTvis.

meore mxriv, ganusazRvreli vadiT dadebuli xelSekrulebebis momwes-

rigebeli regulaciebi gaTavisuflebis Sesaxeb xisti aRmoCnda: diskrimi-

naciuli gaTavisuflebis akrZalva, xelSekrulebis baTiloba, rasac Tan 
axlavs mxareTa restitucia da sakompensacio dacva miuRebel anazRaure-

basTan mimarTebiT16, rac icvleba gaTavisuflebis xasiaTidan gamomdin-

are17 da yvelaze mniSvnelovani sakiTxi _ réelle et sérieuse18 dasabuTebis 
SemTxvevaSi baTiloba, rogorc sasjeli ver iqneba gamoyenebuli.19

am viTarebis sawinaaRmdegod, safrangeTma SemoiRo ori axali ganusaz-

Rvreli vadiT dadebuli subordinaciuli xelSekruleba: Contrat Première 
Embauche (CPE)20, da Contrat Nouvelle Embauche (CNE) _ romlebic gansx-
15 rupture conventionnelle aris SeTanxmeba, romelic eqvemdebareba administraciul 
sertificirebas, romlis Tanaxmadac, mxareebi Tanxmdebian ekonomikur qcevaze, 
rasac adgili eqneba SromiTi xelSekrulebis baTilad cnobis SemTxvevaSi. xelSek-

rulebis avTenturobis garantiisaTvis dasaqmebuls unda axldes profesiuli ka-
vSiris warmomadgeneli; 15 dRiani intervali xelmowerasa da administraciuli xe-
lisuflebisaTvis gadacemas Soris gamiznulia imisTvis, rom xelSekrulebis mxarem 
gaanalizos gadadgmuli nabiji; dabolos, dasaqmebulisaTvis gadaxdili kompensa-

cia ar unda iyos imaze dabali, rac gamiznulia gaTavisuflebis SemTxvevisaTvis. mas 
Semdeg, rac xelSekruleba daregistrirdeba, Cveuli dacvis meqanizmebi aRar gamoi-

yeneba.
16 miuxedavad amisa, dasaqmebulma SeiZleba gamoiyenos samsaxurSi aRdgenis moTxov-

na da moiTxovos dommage et intérêt, ra SemTxvevaSic, mas gansxvavebuli kompensaciis 
ufleba aqvs, kerZod: indemnité de rupture, indemnité de licenciement, indemnité de préavis. 
Sead. J. Pélissier, G. Auzero, E. Dockès, Droit Du Travail, (Paris,2010), at 553.
17 saproceso normebi icvleba gaTavisuflebis xasiaTidan gamomdinare: disciplin-

uri, masobrivi daTxovna, Tu ekonomikuri safuZvliT ganpirobebuli gaTavisufleba.
18 Licenciement pour motif personnel, licenciement pour motif économique.
19 M.V. Ballestrero, Giusta causa e giustifi  cato motivo soggettivo di licenziamento, in Carinci F. (ed.), 
La disciplina dei licenziamenti dopo le leggi 108/1990 e 223/1991, (Naples, 1991), I, at 97 ff.
20 CPE, romelic warmodgenil iqna 31.3.2006 wlis №2006-396 kanoniT, waawyda sajaro 
winaaRmdegobas, gansakuTrebiT ki, axalgazrduli moZraobis mxridan; sabolood 
igi mTavrobam 3 kviraSi ukan gamoiTxova; misgan gansxvavebiT 02.08.2005 wlis №2005-
893 da №2005-894 brZanebebiT warmodgenili CNE ZalaSi iyo 3 wlis ganmavlobaSi 
2008 wlamde, igi gauqmda OIL №158/1982 SeTanxmebis moTxovnis gaTvaliswinebiT (cf. 
Courd’Appel de Paris 6 juillet, 2007 n. 06/06992 Cour de cassation Chambre sociale, 1 juillet, 2008 n. 
07-44124) da Canacvlda axali institutiT _ rupture conventionnelle. kerZod, 25.06.2008 
wlis №2008-596 kanonis me-9 muxlma CNE-s wesebi gaavrcela Cveulebriv uvado 
xelSekrulebebze.

k. marikonda,  muxli 45



466

vavdeboda erTmaneTisagan mosargeblis mixedviT21, Tumca, mTlianobaSi, 
moicavda bevri tipis subieqts, romlebzec ar vrceldeba momsaxurebis 
arasaTanado ganxorcielebisas dasabuTebul gaTavisuflebasTan dakav-

Sirebuli pasuxismgebloba pirveli ori wlis ganmavlobaSi; amas ewodeba 
konsolidacia.

am reformis safuZvelze gaCnda idea, rom ori axali xelSekruleba sa-
muSao Zalas miiyvanda standartul xelSekrulebamde da, amdenad, pirveli 
nabiji iqneboda Contrat Unique-sken.

miuxedavad mciredi gamocdilebisa, sainteresoa yuradReba gavamax-
viloT CNE-ze; igi erTaderTi xelSekrulebaa, romelic pratikaSi iqna 
danergili.

rogorc ukve aRvniSnavT, CNE iyo normaluri ganusazRvreli vadiT 
dadebuli xelSekruleba, Tumca masze vrceldeboda gaTavisuflebis Ses-
axeb norma ad nutum pirveli ori wlis ganmavlobaSi. aqedan gamomdinareob-

da is, rom, Teoriulad, gaTavisufleba ar eqvemdebareboda mosamarTlis 
kontrols, hipoTeturi SemTxvevisa, rac calsaxad gaTvaliswinebulia 
kanoniT da sadac dasaqmebuls SeuZlia, warmoadginos diskriminaciul 
xasiaTsa da pasuxismgeblobis auReblobaze mimaniSnebeli elementebi, an 
daadasturos uflebis borotad gamoyeneba (abus de droit), rac samoqalaqo 
samarTlis principia.

samsaxuridan gaTavisuflebis sanacvlod, dasaqmebuls unda mieRo 
mTliani daricxuli xelfasis 10%, aqedan nawili dasaqmebulis sasarge-

blod unda gadaxdiliyo da nawili ki, umuSevrobis dazRvevisaTvis;22 es 
odenobebi yovelTvis zustad gansazRvruli iyo.

konsolidaciis periodTan dakavSirebiT CNE-s safuZvlad arsebu-

li idea iyo samsaxuridan gaTavisuflebaze kontrolis gamoricxva, rac 
iwvevda bundovnebasa da winaswar ganusazRvrel xarjebs; amis sanacvlod, 
dadginda damsaqmeblis valdebuleba gadaexada „gadasaxadi~ dasaqmebu-

lis mier gancdili uaryofiTi Sedegebisa da sazogadoebis mier gancdili 
socialuri zianisaTvis. am ekonomikuri doqtrinis gavleniT, romlis wi-
napirobaa is, rom damsaqmebeli aris racionaluri aqtori, romlis qceva 
orientirebulia sargeblis miRebaze, frang kanonmdebels swamda, rom 
gaTavisuflebis individualuri da socialuri xarjebis „gaerTianebiT“ 
warmoadgenda efeqtiani sistemis arsebobis garantias. mokled rom vTq-

vaT, damsaqmebelma, principe pollueur-payeur-is Tanaxmad, unda itvirTos 

21 CPE gankuTvnilia 26 wlamde asakis axalgazrdebisaTvis, romlebic minimum 6 Tvis 
manZilze eZeben samsaxurs; CNE gankuTvnilia im kompaniebisTvis, romelsac hyavs ara 
umetes 20 dasaqmebulisa, miuxedavad maTi asakisa.
22 damsaqmebeli valdebulia, dasaqmebuls gadauxados mTliani daricxuli xelfasis 
8% da umuSevrobis damzRvev saagentoebs xelfasis 2%.
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dasaqmebulis kanonieri gaTavisuflebis uaryofiTi Sedegebi; amdenad, 
man, rogorc racionalurma aqtorma, unda gaakeTos saukeTeso arCevani 
sistemis ukeT funqcionirebis miznidan gamomdinare.

es regulacia, romlis italiaSi gadmotanazec iyo saubari, winaaR-

mdegobaSi modis gaTavisuflebis moralTan, rac aRiarebulia, rogorc 
fundameturi principi dasaqmebulis dasacavad rogorc Sidasaxelmwi-

foebriv, ise saerTaSoriso da evropuli kavSiris doneze. imis gaTval-

iswinebiT, rom nebismieri gaTavisuflebis dros arsebobs ZalTa balansis 
sakiTxi (power relation), romelic moiTxovs dasaqmebulis pirovnebis dacvas 
mowinaaRmdege Zalisagan23.

gansazRvruli vadiT dadebul xelSekrulebebTan dakavSirebiT 
(CDD, Contrat à durée déterminée), franguli sistemaSi miiCneva, rom misi 
gamoyeneba SesaZlebelia: sezonuri samuSaoebisa da iseTi samuSaoebis 
SemTxvevaSi, ra drosac gamoiricxeba uvado xelSekrulebis dadeba misi 
xasiaTisa da maxasiaTeblebis gaTvaliswinebiT (kanoniT, individual-

uri Tu koleqtiuri xelSekrulebebiT); samsaxurSi droebiT armyofi 
dasaqmebulis Canacvlebis SemTxvevaSi (avadmyofoba, gaTavisufleba) 
an maSin, rodesac dasaqmebuli samudamod tovebs kompanias (manam, sa-
nam misi pozicia gauqmdeba) an gadadis naxevar ganakveTze (kompaniis 
gadawyvetilebisamebr an, magaliTad, orsulobis, mSobiarobis an bavS-
vis movlis gamo SvebulebaSi yofnisas); manam, sanam dasaqmebuli ganusaz-

Rvreli vadiT daiwyebs muSaobas (CDI); specialur xelSekrulebebSi an, 
rodesac damsaqmebeli kisrulobs dasaqmebulisaTvis damatebiTi pro-

fesiuli treningiT uzrunvelyofas; magram am tipis xelSekruleba ver 
gamoiyeneba im poziciis SemTxvevaSi, romelic mudmivad saWiroa kompan-

iaSi, aseTi xelSekruleba unda Sedges werilobiT frangul enaze.24 masSi 
saWiroa aRiniSnos: zusti mizezi, ris gamoc iqna dadebuli xelSekrule-

ba, anazRaureba da misi komponentebi (bonusebi da sargebeli), samuSao, 
Canacvlebuli piris saxeli da kvalifikacia, xelSekrulebis Sewyvetis 
TariRi, piroba ganaxlebaze an minimaluri xangrZlivoba, koleqtiur 
xelSekrulebaze miTiTeba, gamosacdeli periodi, sapensio fondis ad-

ministratoris saxeli da misamarTi.
Tu xelSekruleba im mizniT aris Sedgenili, rac kanoniT ar aris gaT-

valiswinebuli, is Seicvleba uvado xelSekrulebad im momentidan, ro-

gorc ki Sesabamisi efeqtebi dadgeba, rac icvleba sistemisa da sxvadasxva 

23 P. Cahuc, F. Kramarz, De la précarité à la mobilité: vers une Sécurité sociale professionnelle, Rap-
port au ministre de l’économie, des Finances et de l’Industrie et au minister de l’Emploi, du Travail et 
de la Cohésion sociale, (Paris, 2005): La Documentation française xelmisawvdomia <http://www.
ladocumentationfrancaise.fr/var/storage/rapports-publics/054000092/0000.pdf >.
24 M. Pedrazzoli, Il nuovo mercato del lavoro, (Bologna, 2004).
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pasuxismgeblobis gaTvaliswinebiT.
Cvens samarTlebriv sistemaSi daqvemdebarebuli SromiTi urTierTo-

ba mowesrigebulia samoqalaqo kodeqsis 2094-e muxliT, romelic gansaz-

Rvravs dasaqmebuls, rogorc „daqvemdebarebul pirs, romelic saTanado 
anazRaurebis sanacvlod kisrulobs kompaniis sasargeblod inteleq-

tualuri an fizikuri samuSaos Sesrulebas, damsaqmeblis koordinaciis 
farglebSi“.25

es aris tipuri xelSekruleba da mowesrigebulia italiis samoqa-

laqo kodeqsiT. is miCneulia ormxriv konsensualur xelSekrulebad, 
romelic dadebulia or subieqts Soris da aqvs mavaldebulebeli Zala. 
es aris mavaldebulebeli xelSekruleba, romelic akisrebs mxareebs 
valdebulebas da misi sagania xelSekrulebis mxaris mier gaweuli mom-

saxureba.
ar arsebobs sarisko elementi daqvemdebarebul SromiT xelSek-

rulebaSi. mas SesaZloa hqondes winaswar gansazRvruli xangrZlivoba 
(vadiani xelSekrulebebi) an iyos dadebuli ganusazRvreli vadiT (uva-

do xelSekrulebebi).26 Tumca Cveni samarTlebrivi sistema ar iRebs mx-
areTa Soris samarTlebrivi urTierTobis sawyisi efeqtebis pozitiur 
definicias; gamodis, rom saxelSekrulebo principebTan dakavSirebuli 
zogadi normebis gamoyeneba (samoqalaqo kodeqsis 1321-e da Semdgomi 
muxlebi) ar gamoiwvevs sirTuleebs moTxovnis identifikaciisas, rode-

sac mxareTa zraxvebi emTxveva erTmaneTs. es aris SemTxveva, rodesac mxa-
reebi aRweven konsensuss. am konkretul momentSi SeTanxmeba miRweulad 
miiCneva da damsaqmeblis pirobebi Sedis ZalaSi; damsaqmebeli valde-

buli iqneba, Seasrulos kanoniT gaTvaliswinebuli movaleobebi _ jer 
unda gaakeTos Setyobineba da Semdeg gaugzavnos dasaqmebuls daniSvnis 
Sesaxeb brZaneba. 

rogorc ukve aRiniSna, SromiTi xelSekrulebis valdebulebebis mowes-

rigeba, individualuri maxasiaTeblebis garda, efuZneba zogad saxelSek-

rulebo disciplinas. kerZod, gasaTvaliswinebelia elementebi („rekviz-

itebi“), rac ukavSirdeba mizans, xelSekrulebis sagans, formas, sadac es 
aucilebelia, mxareTa SeTanxmebas, rac umTavresi elementia (Sead. Court of 
Cassation n. 14109/99).

ra saxelSekrulebo urTierTobac ar unda arsebobdes, nakisri val-

debulebis Sinaarsis gansazRvra urTierTobis Tavdapirveli momentia, 
romelic Semdgom iwvevs xelSekrulebiT gaTvaliswinebuli momsaxurebis 

25 M. D’Antona, Ridefi  nizione della fattispecie di contratto di lavoro. Seconda proposta di 
legge, in G. Ghezzi (ed.) La disciplina del mercato del lavoro. Proposte per un Testo Unico, 
(Rome, 1996).
26 F. Mancini, La responsabilità contrattuale del prestatore di lavoro, (Milan, 1958) at 15 ff..
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ganxorcielebas27. SeuZlebelia uarvyoT SesaZlebloba, logikuri Tval-

sazrisiT, rodesac samuSaos SeTavazebisa da  Sesrulebis dawyebis mo-

mentebi Tanxvedria droSi (gaviazroT muSaxelis aucilebloba da SeTava-

zeba, pirvelma Tanaxmam Seasrulos samuSao, rasac mohyveba dasaqmebulis 
Tanxmoba da muSaobis dauyovneblivi dawyeba).28

Cvens samarTlebriv sistemaSi iseve, rogorc frangulSi, garda special-

uri formebisa, ar aris savaldebulo beWdis dasma werilobiT dokumen-

tze. Tumca drois ganmavlobaSi favor prestatoris-is dacva da saTanado mowes-

rigeba urTierTobaSi farTo garantiebis warmodgenis motivatorad iqca.
dasaqmebulis janmrTelobasTan dakavSirebuli sakiTxebi ukavSirdeba 

winasaxelSekrulebo etaps da aris dasaqmebis winapiroba. danamdvilebiT 
SegviZlia vTqvaT, rom valdebulebis Sesrulebisas imave pirobebi arse-

biTad miiCneva kanoniT (dasaqmebulis janmrTelobis Sesabamisoba Sesas-
rulebel samuSaosTan, savaldebulo swavlebis Catareba) an damsaqmeblis 
arCevaniT (dasaqmebulis teqnikuri codnis gamokvleva an misi pirovnu-

li maxasiaTeblebi); SromiTi urTierToba ver realizdeba, Tu aseTi 
moTxovnebi ar Sesrulda.29

es niSnavs, rom amgvar garemoebebze miTiTeba gamoiyeneba SromiTi 
urTierTobis arsebobis dasadastureblad.

am TvalsazrisiT, saWiroa xazi gavusvaT, rom ukanaskneli reformis 
Sedegad miRebuli regulacia iseve, rogorc wina mowesrigeba, romelic 
kidev moqmedebs (Sead. me-92 muxli, №608/1996 kanoni), mimarTulia Crdil-

ovani samuSao bazris winaaRmdeg, rasac adgili aqvs arasrul ganakveTze 
muSaobisa da vadiani xelSekrulebebis SemTxvevaSi.

ZiriTadi sakiTxi SromiTi xelSekrulebis mowesrigebis faqtobriv 
kontrolTan dakavSirebiT exeba saxelSekrulebo valdebulebisa da misi 
Tanmdevi efeqtebis ZalaSi Sesvlis moments da saxelSekrulebo valdeb-

ulebis Sesasruleblad saWiro dros. zogadad cnobilia, ramdenad vnebs 
kontrolis iseTi gverdis amvleli (movaleobaTa sxva simulaciur ti-

pebSi moqcevis mcdelobebi) qcevebi SromiT xelSekrulebebs, romlebic 
ar xorceldeba kompetenturi xelisuflebis mier da romelTac gavlena 
aqvs damsaqmeblebis dacvis xarisxsa da sagadasaxado valdebulebaTa gab-
nevaze. 

27 M. Brollo, M. Vendramin, Le mansioni del lavoratore: inquadramento e Jus variandi. Man-
sioni, qualifi  che, jus variandi, in M. Martone, Contratto di lavoro e organizzazione. Contratto e 
rapporto di lavoro, I, in M. Persiani, F. Carinci, Trattato di Diritto del lavoro IV, (Padua, 2012), 
at 513 ff.
28 M. Cinelli, Riforma del mercato del lavoro e welfare, in Riv. Dir. Sic. Soc., at 17 ff., 
(2006).
29 R. De Luca Tamajo, G. Santoro Passarelli (eds.), Il nuovo mercato del lavoro. Commentario al D. 
Lgs. 10 settembre 2003, n. 276 (“Riforma Biagi~), (Padua, 2007).
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am TvalsazrisiT, mniSvnelovania arsebuli an Zveli xelSekrulebebis 
arsebobis dasadastureblad martiv validur prezumfciebze miTiTeba 
(samoqalaqo kodeqsis 2729-e muxli), zusti mtkicebulebebis warmodgenis 
gziT (Sead. Court of Cassation 10613/1994)30. yvela „namdvil“ vadian xelSek-

rulebasTan dakavSirebiT (aq erTiandeba yvela iatakqveSa samuSao, rom-

lis mowesrigebac ar xdeba), Tundac zepirad iyos dadebuli, dgeba quaestio 
facti-s (faqtis arsebobis) sakiTxi31.

gansazRvruli vadiT dadebuli xelSekrulebebis SemTxvevaSi, weril-

obiTi forma, rac ar aris savaldebulod namdvilobisaTvis ad substantiam, 
miiCneva mtkicebulebad (1-li muxli, №368/2001 brZaneba). igi moqmedebs 
dRiuri samuSaosa (3 dRemde) da naxevarganakveTiani samuSaoebisagan (12 
dRemde) gansxvavebulad, romelTaTvisac werilobiTi forma, aseve saval-

debulo ar aris (citirebuli 1-li muxli).32
nebismieri sxva daqvemdebarebuli urTierTobisaTvis kanoni iTval-

iswinebs werilobiTi xelSekrulebis dadebis valdebulebas, romlis Seus-

ruleblobaze sanqcia iqneba Sesasrulebel samuSaoze uaris Tqma. amdenad, 
es wesi moqmedebs saswavlo (№25/1955 kanoni da misi Semdgomi damatebebi), 
samsaxurebrivi gadamzadebis (№863/1984, №407/1990, №431/1994, №196/1997 
kanonebi), samuSos meSveobiT wvrTnisa da treningebis SemTxvevaSi, rac, 
TavisTavad, ar aris daqvemdebarebuli SromiTi urTierToba (№236/1993 
kanoni)33.

droebiTi [savaraudod, sezonuri] xelSekrulebebis SemTxvevaSi (co.
co.co.) udavoa, rom daniSvnasTan dakavSirebuli formaloba, miuxedavad 
imisa, rom ar aris valdebulebis arsebobis ZiriTadi rekviziti, saxelSek-

rulebo valdebulebis arsebobis dadasturebis utyuari instrumentia, 
sxvagvarad aseT TanamSormlobas daqvemdebarebul samuSaosTan Tvise-

brivad homogenuri xasiaTi eqneboda.
erToblivi saqmianoba (samoqalaqo kodeqsis 2549-e muxli) moicavs so-

cialuri xasiaTis urTierTobebs, rac gansxvavdeba daqvemdebarebuli sa-
muSaosgan, Tundac samuSaos Sesrulebis valdebulebis werilobiTi for-

miT SeTanxmebisas.
nebismier SemTxvevaSi aRiarebulia, rom saxelSekrulebo valdeb-

ulebis verifikaciis sirTule arsebobs eqspromti momsaxurebebisa da 

30 M. Pedrazzoli, Il nuovo mercato del lavoro d.lgs. 10 settembre 2003, n. 276, (Bologna, 2004).
31 L. Mengoni, Il contratto di lavoro nel diritto italiano, in G. Boldt (ed.) Il contratto di lavoro nel diritto 
dei paesi membri della C.E.C.A., (Luxemburg, 1965).
32 C. Zoli, Contratto e rapporto tra potere e autonomia nelle recenti riforme del diritto del lavoro, in 
Gior. Dir. Lav. Rel. Ind., (2004), at 359 ff.
33 P. Lambertucci, A. Maresca, Conclusione del contratto di lavoro, in M. Martone (ed.), Contratto di 
lavoro e organizzazione. Contratto e rapporto di lavoro, I, in M. Persiani; F. Carinci, Trattato di Diritto 
del lavoro (Padua, 2012), at 147 ff..
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vadiani xelSekrulebebis SemTxvevaSi (magaliTad, vadiani xelSekruleba 
sajaro seqtorSi).

sainteresoa, Crdilovani ekonomikisa da mouwesrigeblobis faruli 

urTierTobebis SemTxveva; inspeqciis organoebsac ki uWirT maTi arse-

bobis an am urTierTobis droiTi farglebis dadgena.

klara marikonda

neapolis (italia) meore universitetis Jan mones sax. politikur

 mecnierebaTa departamentis SedarebiTi kerZo samarTlis 
akademiuri departamentis asistenti profesori da mkvlevari
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muxli 46. SromiTi xelSekrulebiT gaTvaliswinebuli SezRudvebi

1. (amoRebulia _ 12.06.2013, №729).
2. (amoRebulia _ 12.06.2013, №729).
3.   SromiTi xelSekrulebiT SeiZleba dadgindes dasaqmebulis valde-

buleba, SromiTi xelSekrulebis pirobebis Sesrulebisas miRebuli codna 
da kvalifikacia ar gamoiyenos sxva, konkurenti damsaqmeblis sasarge-

blod. es SezRudva SesaZlebelia gamoyenebul iqnes SromiTi urTierTo-

bis Sewyvetidan 6 Tvis ganmavlobaSi, im pirobiT, rom amgvari SezRudvis 
moqmedebis  periodSi damsaqmebeli dasaqmebuls gadauxdis anazRaurebas 
aranakleb SromiTi urTierTobis Sewyvetisas arsebuli odenobiT.

 4. am muxlis me-3 punqtiT gaTvaliswinebuli SezRudva ar SeiZleba 
dauwesdeT ganaTlebis, mecnierebisa da kulturis sferoebSi moRvawe 
pirebs.

5.  am muxlis moTxovnebis darRveviT miyenebuli ziani anazRaurdeba 
saqarTvelos kanonmdeblobiT dadgenili wesiT.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

komentari

Tanamedrove ekonomikaSi aramaterialuri aqtivebi qmnis „nou haus“ da 
TamaSobs strategiul rols. „im informaciis dacva, romelic daupat-

entebelia da gamocdilebisa da cdis Sedegia~1, romelic kompaniam 
wlebis ganmavlobaSi SeiZina, aris biznesis warmatebis centraluri nawili 
konkurentul bazarze.

saerTaSoriso doneze am sakiTxma damoukidebeli mniSvneloba SeiZina 
TRIPs-is [vaWrobis msoflio organizaciis SeTanxmeba inteleqtualuri 
sakuTrebis uflebaTa vaWrobasTan dakavSirebuli aspeqtebis Sesaxeb] 
xelSekrulebebSi,  ris  Sedegadac saxelmwifoebma „danerges konfiden-

1 „nou haus“ definicia Semotanilia evropuli kavSiridan da mocemulia 772/2004 
reglamentis 1-el muxlSi; nou-hau aris „daupatentebeli informaciis erToblioba, 
romelic gamocdilebisa da gamocdis Sedegia“; kerZod, rogoricaa: „i) saidumlo in-
formacia, romelic, zogadad, cnobili an advilad xelmisawvdomia; ii) produqciis 
warmoebisaTvis saWiro da aucilebeli informacia da iii) gansazRvruli informacia, 
sxvagvarad rom vTqvaT, gasagebad aRwerili informacia, rodesac SesaZlebelia misi 
saidumloebisa da mniSvnelobis dadastureba. „nou haus“ cnebaSi mocemulia codna 

„dawyebuli potenciuri Tu mimdinare sabazro moTxovnebiT, menejmentis, teqnikuri 
Tu komerciuli moTxovnebiT damTavrebuli, rac miiReba biznes saqmianobisa da 
strategiebis gamoyenebiT“. P. Ghini, F. Ledda, Il patto di non concorrenza nel rapporto di lavoro 
subordinato, Boll Trib, (2004), V, at 354.
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cialuri informaciis dacvis Sesabamisi Sida wesebi~2. 39-e muxlis Tanaxmad, 
„fizikuri da iuridiuli pirebi uflebamosilni arian, daicvan is infor-

macia gamJRavnebisagan, romlsac maTi Tanxmobis gareSe, keTilsindis-

ieri savaWro praqtikis darRveviT, iyeneben sxva pirebis da aris: a) said-

umlo3; b) aqvs komerciuli Rirebuleba, radgan saidumloa da g) romlis 
saidumlod Sesanaxadac, pirma garkveuli gonivruli zomebi miiRo“.

windaxedulma biznesmenma unda dasaxos adekvaturi saSualebebi in-
formaciuli aqtivebis dacvis mizniT, raTa isini ar moipovon misma konkur-

entebma Tu dasaqmebulebma, romlebic Semdgom borotad gamoiyeneben mas. 
am TvalsazrisiT, industriuli qveynebis kanonmdebloba dasaqmebulebs 
akisrebs loialurobis valdebulebas, romlis Tanaxmadac dasaqmebulebi 
valdebulni arian, SromiTi urTierToba ganaxorcielon keTilsindisi-

erad da loialobis valdebulebis dacviT4.
italiaSi es valdebuleba normatiulad aris gawerili samoqalaqo 

kodeqsis 2105-e muxlSi da damatebiT ganimarteba, rogorc TviTnebu-

rad an mesame konkurenti piris sasargeblod informaciis gamoyenebis5, 
iseve rogorc, „organizaciasa da warmoebasTan dakavSirebuli siaxlee-

bis gamJRavnebis akrZalva“6. konsolidirebuli samosamarTleo samar-

Tali zemoxsenebul valdebulebebs amatebs garkveul qcevebs, romle-

bic SesaZloa, gadaiqces pozitiur valdebulebebad. es valdebulebebi 
SesaZloa, mieweros ufro farTo patiosnebisa da keTilsindisierebis 
principebs, romelic ganmtkicebulia samoqalaqo kodeqsis 1175-e da 
1375-e muxlebSi.7

sakasacio sasamarTlo axdens valdebulebis Teorizaciul klasifi-

kacias da dasaqmebuls akisrebs valdebulebas moiqces imgvarad, rom da-

icvas damsaqmeblis interesebi nebismieri gziT, amasTan, ar aris aucile-

2 N. Bottero (ed.), La riforma del codice della proprietà industriale, (Milan, 2011), at 265. 39-e mux-

lis efeqtis Taobaze ix. D. Gervais, The TRIPs Agreement- Interpretationand implementation, 
in E.I.P.R., (1999), at 196.
3 TRIPs-is 39-e muxliT dgindeba, rom informacia „mTlianad an nawilobriv“ said-

umlod rom iqnes miCneuli, igi ar unda iyos „zogadad cnobili an xelmisawvdomi 
pirebisaTvis, romelTac Sexeba aqvT konkretuli sferos farglebSi am saxis infor-

maciasTan“.
4 loialobis valdebulebis darRveva qmnis samsaxuridan gaTavisuflebis safuZv-

els da akisrebs dasaqmebuls damsaqmeblis mier gancdili zianis anazRaurebis val-

debulebas.
5 loialobis valdebulebis Sesaxeb, ix. E. Ghera, Diritto del lavoro, (Bari, 2006), at 86.
6 samoqalaqo kodeqsis 2105-e muxli krZalavs aseve axali ambebis gamoyenebas, ro-

melic exeba sawarmoSi warmoebis meTodebsa da organizacias „imgvarad, rom sawar-

mos miadges ziani“.
7 mocemul sakiTxze ix. Cass 1 June 1988 no 3719; Cass 23 July 1985 no 4336; Cass. 29 April 1983 
no 2981. Sead. P. Tullini, Su una nozione «allargata» di fedeltà, Riv. It. Dir. Lav, (1988), II, at 978.

r. aveta,  muxli 46



474

beli, man  miiRos gafrTxileba SesaZlo zianis Sesaxeb.8 am TvalsazrisiT, 
dasaqmebulma Tavi unda Seikavos nebismieri „qmedebisagan, romelic scde-

ba miniWebuli uflebamosilebis farglebs, radgan, misi xasiaTisa da Sesa-
Zlo Sedegebis gaTvaliswinebiT, gamousworebel zians miayenebs biznes 
urTierTobebs.~9 damsaqmeblis interesis sawinaaRmdego qmedebis winas-
wari prognozic ki, romelic potenciurad iwvevs zinas, warmoadgens erT-

gulebis (loialurobis) valdebulebis darRvevas10.
sakasacio samosamarTleo sasamarTlos Tanaxmad, 2105-e muxlis dar-

Rvevas ar aqvs adgili, rodesac dasaqmebuli iyenebs miniWebul uflebas. 
Tumca pirma, Tundac konstituciuri uflebis ganxorcielebisas, mxed-

velobaSi unda miiRos sawarmos upiratesi interesebi. magaliTad, ase-
Tia kritikis ufleba, romliTac aRWurvilia dasaqmebuli; damsaqmeblis 
SemTxvevaSic ki (dadgenilia konstituciis 21-e muxliT), 2105-e muxlis 
darRvevaa, rodesac dasaqmebuli gadadis „obieqtur realobaSi arsebul 
sazRvrebs“ da axorcielebs „sawarmos etiketis sawinaaRmdego qcevas, ro-

melic iwvevs damsaqmeblis imijis dakargvasa da, saboloo jamSi _ eko-

nomikur zians~.11
germaniaSic ki loialobis valdebuleba normatiul asaxvas poulobs 

savaWro kodeqsis [HGB] me-60 muxlSi12, romelic exeba dasaqmebulTa 
e.w. Handlungsgehilfen-s. germanulma samarTalma dasaqmebulTa sxva kate-

goriebzec gaavrcela valdebulebebi, rac damaxasiaTebelia Treuepfl icht-
isaTvis. savaWro kodeqsi adgens, rom, damsaqmeblis Tanxmobis gareSe, 
dasaqmebuli ar aris uflebamosili, konkurenciaSi Sevides masTan. im 
SemTxvevaSi, Tu damsaqmeblisaTvis cnobili gaxdeba dasaqmebulis mier 
konkurentuli saqmianobis ganxorcielebis Sesaxeb da ar SeewinaaRmdegeba 
mas, HGB-is me-60 muxlis me-2 winadadebiT, igi miiCneva Tanxmobad da, am-
denad, dasaqmebuli Tavisufldeba HGB-is 61-e muxliT gaTvaliswinebuli 

8 Cass 20 January 1987 no 495.
9 Cass 16 February 2011 no 3822; Cass 18 June 2009 no 14176; Cass 10 December, 2008 no 29008; 
Cass 1 February 2008 no 2474; Cass 4 April 2005 no 6957;Cass 21 July 2004 no 13526; Cass 14 June 
2004 no 11220.
10 Cass 26 August 2003 no 12489; Cass 4 May 2002 no 6420; Cass 18 January1997 no 512. say-
urdRebo siRrmiseuli anlizisTvis ix. E. Menegatti, I limiti alla concorrenza del lavoratore 
subordinato, (Padua, 2012).
11 Cass 16 May 1998 no 4952.
12 HGB-is me-60 muxlis mixedviT, `Der Handlungsgehilfe darf ohne Einwilligungdes Prinzi-
pals weder ein Handelsgewerbe betreiben noch in dem Handelszweigedes Prinzipals für eigene oder 
fremde Rechnung Geschäfte machen. Die Einwilligungzum Betrieb eines Handelsgewerbes gilt als 
erteilt, wenn dem Prinzipalbei der Anstellung des Gehilfen bekannt ist, daß er das Gewerbe betreibt, 
undder Prinzipal die Aufgabe des Betriebs nicht ausdrücklich vereinbart~. mogvianebiT sasamarT-

lo gadawyvetilebebiT SezRudva gavrcelda sxva tipis (xelfasze damokidebul) 
dasaqmebulebzec, BAG 17 October 1969, 3 AZR 442/68.
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pasuxismgeblobisagan. vinaidan konkurentuli saqmianobis ganxorcieleba 
aris erTgulebis valdebulebis darRveva, es muxli damsaqmebels aZlevs 
SesaZleblobas, moiTxovos miyenebuli zianis anazRaureba an dasaqmebul-

Tan xelSekrulebebis Sewyveta. aseve damsaqmebels SeuZlia, moiTxovos 
dasaqmebulis mier miRebuli sargebeli. 

kodeqsi ar iZleva miTiTebas konkurentuli saqmianobis gansaxor-

cieleblad mosamzadebeli samuSaoebis regulirebaze. Tumca samarTal-

warmoebaSi Zalian xSiria precedentebi mosamzadebel saqmianobasTan da-

kavSirebiT, romlebic azianebdnen damsaqmeblis interesebs13.
franguli sistemisTvis da maxasiaTebelia samuSao movaleobebTan 

dakavSirebuli keTilsindisierebis cnebisa da valdebulebebis farTo 
interpretacia. saxelSekrulebo samarTalSi obligation de loyauté14 moce-

mulia Sromis kodeqsis L-1222-1 muxlSi, romelic saxelSekrulebo val-

debulebis ganxorcielebas dasaqmebuls keTilsindisierebis (bonne foi)15 
gaTvaliswinebiT akisrebs. dasaqmebuli valdebulia, imoqmedos kompaniis 
interesebis Sesabamisad „profesiuli codnis gamoyenebiT, gulisxmi-

erad da uangarod“ (conscience professionnelle, diligence etprobité~)16. sasamarT-

lo praqtika am sakiTxze Zalian cvalebadia. safrangeTis sakasacio sa-
samarTlom daadgina, rom erTgulebis valdebuleba iyo darRveuli ara 
mxolod damsaqmeblisTvis konkurenciis gawevis SemTxvevaSi17 an savaWro 
saidumloebis gacnobis dros, aramed maSinac, rodesac nebarTvis gar-

eSe da ganmeorebiTad xdeboda damsaqmeblis satransporto saSualebebis 
gamoyeneba18, kompaniis interesebis winaaRmdeg gancxadebebis gakeTeba19 da 
xelmZRvanelebis ciliswameba/Seuracxyofa.20

frangul samarTalSi sasamarTlo precedentebiT gansxvavdeba cnebebi 
loyauté da bone foi, rac xSirad advilad aRsaqmeli ar aris. amdenad, saWiroa 

13 60-e da 61-e muxlebis implementaciisTvis ix. zogierTi ukanskneli periodis 
gadawyvetileba: BAG17 October 2012, 10 AZR 809/11; LAG Baden-Württemberg, 12 September 
9Sa 45/11; LAG Hamm, 3 March 2009, 14 Sa 1689/08; LAG München, 21 May2008, 3 Sa 973/07; 
BAG 26 September 2007, 10 AZR 511/06; LAG Baden-Württemberg, 18 October 2006, 13 Sa 69/05;
14 F. Hébert, L’obligation de loyauté du salarié, (Montreal, 1995).
15 frangul samarTalSi arsebobs xelSekrulebis keTilsindisierad Sesrulebis 
zogadi principi, rac gaTvaliswinebulia samoqalaqo kodeqsis 1134-e da 1354-e mux-

lebiT.
16 C. Vigneau, L’imperatif de bonne foi dans l’exécution du contrat de travail, Dr. Soc.,(2004), at 708.
17 Cass Soc, 9 February 2010, no 08-44.915; Cass Soc, 9 April 2008, no 06-46.047; Cass Soc, 14 De-
cember 2005, no 03-47.970; Cass Soc, 21 October 2003, no 01-43.943; Cass Soc, 25 November 1997, 
no 94-45.437; Cass Soc, 25 January 1995,no 93-43.682, xelmisawvdomia <http.//www.legifrance.
gouv.fr.>.
18 Cass soc, 5 May 1982, no 08-40488.
19 Cass soc, 10 December 2008, no 07-41.820.
20 Cass soc, 27 January 2009, no 07-43960; Cass soc, 10 December 2008, no 07-41820.
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sasamarTlos Careva, romelic daabalansebs loialobis valdebulebasa da 
dasaqmebulis Tavisuflebas. magaliTad, axlaxan sakasacio sasamarTlom 
daadgina, rom „faqti, rodesac dasaqmebuli eTanxmeba damsaqmeblis mier 
SemoRebul cvlilebebs“, Tumca, amavdroulad, cdilobs ipovos „imave 
damsaqmeblis sxva dawesebulebaSi misTvis ukeTesi samsaxuri“,21 ar war-

moadgens loialobis vadebulebis darRvevas. Tumca, aseT SemTxvevaSi, 
dasaqmebulis gadayvana sxva dawesebulebaSi ukve saWiroebs iuridiul 
Carevas, vinaidan Tavad damsaqmebelic valdebulia, Seasrulos xelSek-

ruleba keTilsindisierebis principis dacviT. am konteqstSi, uzenaesma 
sasamarTlom moaxdina dasaqmebulis mier loialobis valdebulebis dar-

Rvevis varaudebis identificireba: dawyebuli klasikuri sazogadoebrivi 
qcevis wesebis darRvevidan, socialuri dacvis sakiTxebze informaciis 
valdebulebiT22 Tu samuSao adgilze zedamxedvelobiT damTavrebuli23.

inglisur samarTalSic ki e.w. „keTilsindisieri samsaxuris valdeb-

uleba“ gamoxatulia damsaqmeblis winaSe nakisri valdebulebebis mTel 
seriaSi, gansakuTrebiT ki, loialobis, keTilsindisierebisa24 da konfi-

decialurobis valdebulebebSi, miT ufro, Tu saqme exeba pirs, romelic 
ofisSi muSaobs25. es valdebulebebi „nagulisxmevia“ SromiT xelSek-

rulebaSi26, Tumca isini inglisur samarTalSi sxvadasxva intensiurobiT 
xasiaTdeba dakavebuli poziciis gaTvaliswinebiT.27

dasaqmebulebs, romlebic kisruloben fiduciur valdebulebebs,28 
SesaZloa daekisroT aseve loialobisa da gulisxierebis ufro maRali 
xarisxis valdebuleba,29 romelic moicavs aseve sxva dasaqmebulebis arasa-

21 Cass soc, 9 December 2009, no 08-41213.
22 Cass soc, 25 January 2012, no 11-11374.
23 Cass soc, 10 January 2012, no 10-23482.
24 Sead. Robb v. Green [1895] 2 QB 315, 317; Lamb v. Evans [1893] 1 Ch 218.
25 S. Hardy, Labour Law in Great Britain, (Leiden, 2013) at 167; R. Upex, R.Benny, S. Hardy, Empoly-
ment Law, (Oxford, 2009), at 116; L. Clarke, Mutual Trustand Confi dence, Fiduciary Relationships 
and Duty of Disclosure, (1999) 30 ILJ, at 348.
26 xelSekrulebebiT SesaZloa, gaTvaliswinebul iqnes am valdebulebebis Semcireba 
an gaZliereba. MR in Hivac v. Park Royal [1946] Ch 169 at 174.
27 intensiuri loialobis valdebulebis arsebobis Sesaxeb, romelic moicavs saku-

Tari an sxva dasaqmebulebis mier arasaTanado qcevis gamxelas, im dasaqmebulebis 
CaTvliT, romelTac ukaviaT mmarTveli pozicia, ix. R. Flannigan, The [fi duciary] duty of 
fi delity, (2008) 124 LQR 274.
28 Sead. Nottingham University v. Fishel [2000] IRLR 471: „imis gansazRvris dros, fiduci-

uri valdebuleba arsebobs Tu ara SromiT urTierTobaSi, saWiroa, moxdes dasaqme-

bulis mier nakisri konkretuli valdebulebebis identificireba da imis garkveva, 
yvela SemTxvevaSi moqmedebs Tu ara dasaqmebuli damsaqmeblis interesebis gaTval-

iswinebiT“.
29 UBS Wealth Management (UK) Ltd v. Vestra Wealth LLP [2008] IRLR 965. samarTalwarmoe-

bis dros yovelTvis advili ar aris, moaxdino im pirebis identificireba, romelT-
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Tando qcevis gamJRavnebasac30.
nebismier SemTxvevaSi loialobis valdebuleba gulisxmobs im qmede-

bebis akrZalvas, romlebic ewinaaRmdegeba damsaqmeblis konkurentunari-

anobas, Tundac arasamuSao saaTebSi31. es SezRudva ar ukrZalavs dasaqme-

buls, romelic „umaRlesi xarisxis loialobis valdebulebiT ar aris 
SezRuduli,“32 wamoiwyos mzadeba momavalSi konkurenciisaTvis33 (mag-
aliTad, banks warudginos biznesegma).

jer kidev ganuxorcielebeli iniciativebi ver Seuwyobs xels 
konkurentunariani sazogadoebis Camoyalibebas, Tu qmedeba xelSek-

rulebiT akrZalulia an safrTxis qveS ayenebs damsaqmeblis inter-

ess34.
ufro metic, TiToeuli dasaqmebuli valdebulia, Tavi Seikavos pi-

radi miznebisaTvis savaWro saidumloebebis gamJRavnebisa Tu gamoyenebi-

sagan35 da, ufro konkretulad ki, ar unda ganaxorcielos iseTi qmedeba, 
romelic daazianebs damsaqmeblis interesebs36 an winaaRmdegobaSi mova 
fiduciur valdebulebasTan, romlis dacvac mas evaleba.

sasamarTlos precedentebi aCvenebs uamrav SemTxvevas, rodesac Seu-

Zlebelia SromiTi urTierTobis gagrZeleba damsaqmeblis mier gamoce-

muli kanonieri brZanebebisa da direqtivebis SeusruleblobasTan dakav-

Sirebuli erTgulebis valdebulebis darRvevis,37 qrTamisa Tu saCuqrebis 

ac umaRlesi loialobis valdebuleba ekisrebaT. magaliTisaTvis, ix. uaxlesi 
gadawyvetilebebi: Ranson v. Customer Systemsplc [2012] EWCA Civ 841. Lonmar Global Risks 
v. West [2011] IRLR 138, 156.
30 iurisprudenciam moicva ̀ whistleblowing activity~-is SemTxvevebi, romelsac garkveul 
SemTxvevebSi moicavs „keTilsindisieri samsaxuris gawevis valdebuleba“ da scdeba 
iuridul moTxovnas. `whistleblowing“-is sakiTxebze gaerTianebul samefoSi arsebuli 
regulaciebis Sesaxeb ix. Public Interest Disclosure Act 1998, xelmisawvdomia <http.//www.
legislation.gov.uk>.
31 mocemul sakiTxze ix. Marshall v. Industrial Systems & Control Ltd [1992] IRLR 294;Hivac Ltd 
v. Park Royal Scientifi  c Instruments Ltd [1946] All ER 350.
32 ‘general duty of loyalty-sa da duty of utmost loyalty-s Soris gansxvavebisaTvis ix. A. Van 
Bever, An employee’s (fi duciary) duty of non-competition and disclosure, xelmisawvdomia <https.//
www.upf.edu>.
33 yovelTvis advili ar aris nebadarTuli saqmianobebis identificireba, rasac 
adasturebs sasamarTlo precedentebi: Helmet Integrated Systems Ltd v. Tunnard [2007] 
FSR 437, 445¬446; ShepherdsInvestments Ltd v Walters [2006] EWHC 836; Balston Ltd v. Headline 
FiltersLtd (No2) [1990] FSR 385, 413; Laughton & Hawley v. Bapp Industrial Supplies Ltd [1986] 
ICR 634.
34 Ward Evans Financial Services v. Fox [ 2002 ] IRLR 120.
35 Faccenda Chicken Ltd v. Fowler [1986] 1 Ch 117; Thomas Marshall (Exporters) Ltd v. Guin-
le[1978] ICR 905; Sanders v. Parry [1967] All ER 803;Robb v. Green [1895] 2 QB 315.
36 AG v. Blake [1998] Ch 439.
37 Cresswell v. Board of Inland Revenue [1984] ICR 508.
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aRebisa38 da kompaniis „parolebis“ araavtorizebuli gamoyenebis gamo39.
evroreglamentebi upirispirdeba biznes saidumloebis gamJRavnebas 

ara mxolod saxelSekrulebo urTierTobebSi, aramed maTi dasrulebis 
Semdgomac. konkurenciis akrZalvis SemzRudavi pirobebi exeba saxelSek-

rulebo urTierTobebs, romlis mixedviTac „dasaqmebuli gamoTqvams 
Tanxmobas, rom, SromiTi urTierTobis dasrulebis Semdgom ar Sevides 
konkurenciaSi damsaqmebelTan“40. am pirobebis dacva sxvadasxva qveyanaSi 
uzrunvelyofilia ZalaSi myofi kanonmdeblobiT dasaqmebis, SromiTi 
urTierTobis ganmavlobaSi da misi dasrulebis Semdgom etapebze.

saxelSekrulebo etapze konkurenciis akrZalvis gamoyeneba bevr 
kiTxvas svams mis legitimurobasa da farglebTan dakavSirebiT41. debatebi 
ganaaxles im sasamarTloebma, romlebmac, garkveul SemTxvevebSi, savaWro 
saidumloebis cneba farTod ganmartes da masSi gaaerTianes yvela konfi-

dencialuri, daupatentebeli, garkveuli Rirebulebis mqone informacia 
momxmarebelTa siebidan dawyebuli marketinguli gegmebiT damTavrebu-

li. „kompaniis konkurentunarianobis dacvasa“42 da damsaqmeblis inter-

ess Soris, „gamoiyenos Tavisi profesiuli codna~43 gonivruli balansis 
Ziebam sxvadasxva gadawyvetilebamde migviyvana, gaizarda sasamarTloebis 
Carevis done normatiuli disciplinis srulyofis surviliT da xelSek-

rulebebis „kanonmdeblis mier dadgenil moTxovnebTan“ Sesabamisobis 
dasadgenad44.

iuridiuli Zalis mqone rom iyos, konkurenciis akrZalvis Sesaxeb Se-
Tanxmebebi unda akmayofilebdes formalur moTxovnebs, rogorc es, zoga-

dad, xelSekrulebis SemTxvevaSia da ZiriTadi moTxovnebis meSveobiT 
aris, radgan aseTi SeTanxmeba individualuri xelSekrulebaa.

bevri kanonmdebeli evropaSi adgens werilobiT formas konkurenciis 
akrZalvis Sesaxeb SeTanxmebisaTvis da awesebs misi namdvilobisTvis saval-

debulo iseT moTxovnebs, rogoricaa sagnis, drois, adgilis SezRudva da 

38 Sinclair v. Neighbour [1967] 2 QB 279 CA.
39 Denco Ltd v. Johnson [1991] 1 WLR 330
40 Hazel G. Ben, Ramsey Ross, Non-compete clauses in physician employment contracts arebad for 
our health, (2011) 14 Hawaii B.J., at 79.
41 N. D. Bishara, Mi Westermann-Behaylo, The law and ethics of restrictions on anemployee’s post-
employment mobility, (2012) 49 ABLJ, at 1.
42 V. Cagnin, La preordinazione di attività concorrenziale: dalla lesione del vincolo fi  duciarioal licen-
ziamento per giusta causa, Arg. Dir. Lav., (2013), II, at 438.
43 L. Ioele, Attività concorrenziale e mansioni del lavoratore nel patto di non concorrenza, Dir Mer 
Lav, (2010), III, at 607. xazgasmulia dasaqmebulis interesi, ar iyos SeboWili muSao-

bis uflebisa da pirovnebasTan dakavSirebuli individualuri Tavisuflebebis 
gadaWarbebuli SezRudviT. mocemul sakiTxze ix. F. Mattina, Concorrenza sleale dell’ex 
dipendente, Il Dir Ind, (2003), V, at 459.
44 L. Ioele, 43-e sq., (№41), 611.
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savaldebulo kompensacia45. am mimarTulebiT wavida, magaliTad, italiis 
samoqalaqo kodeqsi da germaniis savaWro kodeqsi.

italiaSi konkurenciis akrZalvaze SeTanxmeba normatiul asaxvas pou-

lobs samoqalaqo kodeqsis 1751-e, 212-e da 2596-e muxlebSi, Sesabamisad, 
savaWro agentebis, dasaqmebulebisa da TviTdasaqmebuli pirebis SemTx-

vevaSi. pirveli kategoriis pirebis SemTxvevaSi, romlebic gamomuSavebiT 
iReben sargebels, werilobiTi forma savaldebuloa ad substantiam46, maSin 
rodesac TviTdasaqmebulebisaTvis werilobiTi forma gaTvaliswinebu-

lia rogorc ad probationem. nebismieri dasaqmebulisaTvis SeTanxmeba unda 
iyos SezRuduli teritoriulad, droSi da misi sagani unda iyos gansaz-

Rvruli; garda amisa, igi unda iyos Sedgenili werilobiTi formiT47.
2125-e muxli sasamarTlos yuradRebis centrSi aqcevs pirobebs, 

romelTa arsebobisasac, konkurenciis akrZalvaze SeTanxmeba iqneba 
baTili48. ufro konkretulad ki, sakasacio sasamarTlo miiCnevs, rom 
konkurenciis Sesaxeb SeTanxmeba, romliTac izRudeba dasaqmebulis pro-

fesiuli saqmianoba, rac zians ayenebs mis Semosavalsa Tu SesaZleblobas, 
unda iyos formulirebuli imgvarad, rom „uzrunvelyos cxovrebiseuli 
saWiroebebis proporciuli sargebeli~49. sxvagvarad rom vTqvaT, SeTanx-

mebiT dasaqmebuls ver aekrZaleba nebismieri profesiuli saqmianoba. es 
unda Sefasdes xelSekrulebis saganTan da „ara dasaqmebulis sxvadasxva 
unarebTan kavSirSi“50. SezRudvis farglebSi akrZalva SesaZloa, gafar-

45 W. Van Caenegem, Employee Know-How, Non-Compete Clauses and Job Mobilityacross Civil and 
Common Law Systems, (2013) 29 Int’l JComp Lab L Ind Rel, at 219; P. Lagesse, M. Norrbom, Re-
strictive covenants in employment contracts and other mechanisms for protection of corporate confi -
dential information, (Leiden, 2006).
46 werilobiTi formis dasacavad ar aqvs mniSvneloba ra saxiT gaformdeba igi, iqneba 
es kerZo SeTanxmeba Tu sajaro aqti.
47 italiis samoqalaqo kodeqsis 2125-e muxli iTvaliswinebs Semdegs: „piroba, romlis 
Tanaxmadac dasaqmebuls ekrZaleba saqmianobis ganxorcieleba, SromiTi urTierTo-

bis dasrulebis Semdgom, iqneba baTili, Tu ar aris Sedgenili werilobiTi formiT, 
ar aris SeTanxmebuli dasaqmebulis kompensacia da konkurenciis akrZalva ar aris 
SezRuduli sagnobrivad, drosa da sivrceSi. SezRudvis vada ar unda aRematebodes 
5 wels direqtorebis SemTxvevaSi, xolo 3 wels sxva danarCen SemTxvevebSi. aRniS-

nulze xangrZilad moqmedi xelSekruleba unda Semcirdes zemoxsenebuli vadebis 
gaTvaliswinebiT“.
48 G. Gaeta, L’estensione negoziale dell’obbligo di fedeltà: il patto di non concorrenza, Mass Giur 
lav, (2007), at 553.
49 Cass 4 April 2006 no 7835; Cass 10 September 2003 no 13282; Trib Milano 22 October 2003.
50 Cass 26 November 1994, no 10062; Cass 24 August 1990 no 8641. konkurenciis akrZal-

vaze SeTanxeba unda iyos sagnisa da teritoriuli farglebis proporciuli. ori el-

ementi erTmaneTTan mWidro kavSirSia; rac ufro farToa akrZaluli saqmianobebis 
nusxa, miT ufro viwro unda iyos tertoriuli SezRudva. amitomac, magaliTad, sa-
samarTlo praqtikis Tanaxmad, „konkurenciis akrZalvaze SeTanxmeba, sadac ar aris 
teritoriuli SezRudva italiis masStabiT, ar arsebobs aseve SezRudva saqmianobis 
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Tovdes, magram kompaniis mier ganxorcielebuli saqmianobis farglebSi an 
imis gaTvaliswinebiT, Tu ra saqmianobiT gauwevs damsaqmebels konkuren-

cias, magram arapirdapir dasaqmebulis mier Sesrulebuli samsaxurebrivi 
movaleobebis gaTvaliswinebiT51.

italiis mosamarTleebma ramdenjerme baTilad gamoacxades xelSek-

rulebebi, sadac simboluri, usamarTlo an gadaWarbebulad didi ode-

nobis anazRaureba iyo gaTvaliswinebuli. kodeqsi iTvaliswinebs, rom 
anazRaureba unda iyos im SezRudvis proporciuli, romelic dasaqmebuls 
uwesdeba, xolo gadaxdis perioduloba da pirobebi ukve mxareebzea mind-

obili.52 dadgenili sasamarTlo praqtikiT dasaqmebulma unda miiRos ad-

ekvaturi anazRaureba,53 romelic daabalansebs xelSekrulebis mxareebis 
uflebriv mdgomareobas. 

samarTlebrivi msjelobisas, SezRudvis Sefaseba damokidebulia anaz-

Raurebis xarisxze, miRweul profesiul doneze, teritoriul da sagno-

briv SezRudvaze.54
uaxlesi sasamarTlo praqtikiT, gamoiricxa „dasaqmebulisaTvis 

damoukidebeli uflebamosilebis miniWebis SesaZlebloba, raTa gav-

lena moaxdinos SezRudvis xangrZlivobaze an gaauqmos SeTanxmebuli 
sargebeli~55, amgvari daTqma winaaRmdegobaSi modis samoqalaqo kodeqsis 
2125-e muxlis danawesTan56. manevrirebis SesaZlebloba misca kanonmdebel-

ma mxareebs da 2125-e muxlSi daadgina maqsimaluri xangrZlivoba, rasac ar 
unda aRematebodes SeTanxmeba, es xangrZlivoba direqtorebisaTvis aris 
5,  xolo sxva danarCenebisaTvis _ 3 weli. TviTdasaqmebuli pirebi, romle-

bzec vrceldeba samoqalaqo kodeqsis 2596-e muxli, ar unda SeizRudon 5 
welze meti periodiT maSin, rodesac savaWro agentebis SemTxvevaSi es vada 
Seadgens 2 wels.

saganze; igi zRudavs nebismier, maT Soris, SemTxveviT saqmianobas“, amdenad, aris ba-
Tili, Trib. Lecco 21 March 1988.
51 C App Milano 17 March 2006; Trib Ravenna 24 March 2005; Trib Milano 31July 2003; Cass 3 De-
cember 2001 no 15253; Cass 26 November 1994 no 10062; Trib. Torino 23 September 1997.
52 kompensaciis gadaxdis meTodebTan dakavSirebiT, sasamarTlo praqtikis garkveuli 
nawili misi kalkulaciis aucileblobas usvams xazs, amdenad, SeTanxmebis nawili, 
romliTac gadaxdis vada mosulad iTvleba, SromiTi urTierTobis ganmavlobaSi ba-
Tilia. sicxade ukavSirdeba gaweuli damsaqmeblisTvis samsasxuris xangrZlivobas, 
radgan, aRniSnul SemTxvevaSi, SeuZlebelia ex ante komensaciis saxis gansazRvra da 
es arTmevs dasaqmebuls im „msxverplis“ adekvaturad Sefasebis SesaZleblobas, ro-

melic man unda gaiRos amgvari SeTanxmebiT. am TvalsazrisiT, ix. Trib Milano, 14 July 
2009; Trib Milano12 August 2009; Trib Milano 13 August 2007; Trib Milano 11 September 2004.
53 Cass 4 April 2006 no 7835; Cass 14 May 1988, no 4891.
54 Trib Milano 11 September 2004; Trib Milano 22 October 2003; Trib Milano,16 June 1999.
55 Cass 13 June 2003 no 9491.
56 Cass 16 August 2004 no 15952; Cass 15 May 2007 no 11104.
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konkurenciis akrZalvaze SeTanxmebis darRvevam SesaZloa, gamoiwvios 
xelSekrulebis Sewyveta valdebulebebis Seusruleblobis gamo, samo-

qalaqo kodeqsis 1453-e muxlis Sesabamisad. am SemTxvevaSi, damsaqmebels 
SeeZleba, moiTxovos ukve gadaxdili kompensaciis ukan dabruneba, aseve 
miyenebuli zianis anazRaureba an, rogorc alternativa, mosamarTlis 
brZanebis safuZvelze, konkurentuli saqmianobis aRkveTa57. rac Seexeba 
konkurenciis akrZalvaze SeTanxmebis darRvevis Tanmdev Sedegebs, itali-

is kanonmdeblobas amaze erTgvarovani midgoma yovelTvis ar aqvs.
germaniaSic ki mniSvnelovani samosamarTleo saqmianoba SeimCneva 

Wettbewerbverbot-Tan mimarTebiT, mosamarTleebma aqtiuri monawileoba mi-
iRes komerciuli kodeqsiT gaTvaliswinebuli normatiuli mowesrigebis 
ganmartebaSi58. SeTanxmebis namdvilobis mxardasaWerad 74-e muxliT wesde-

ba dasaqmebulis valdebuleba59 dokumentis gadacemis Sesaxeb, konkuren-

ciis akrZalvaze SeTanxmebis CaTvliT, romelic xelmowerilia damsaqme-

blis mier.60 SeTanxmeba, romelic ar SeiZleba gagrZeldes or weliwadze 
metxans, unda iTvaliswinebdes kompensacias aranakleb bolo samuSaoze 
arsebuli erTi wlis saxelSekrulebo kompensaciis naxevrisa.61 im SemTx-

vevaSi, Tu kompensacia kodeqsiT dadgenil minimalur odenobaze naklebia, 
dasaqmebuls SeuZlia, gadawyvitos, SeizRudos Tu ara Tavi konkurenciis 
Taobaze akrZalviT. konkurentuli saqmianobebis akrZalva kompaniis in-

57 mocemul sakiTxze ix. P. Ichino, Quando il diritto del lavoro protegge l’impresa: l’inibitoriacontro 
l’attività concorrenziale illegittima dell’ex dipendente, Riv. It Dir. Lav., (2002), II, at 353.
58 HGB-is 74-e da 75-e muxlebis implementaciis Sesaxeb ix. bolo periodis sasamarTlo 
gadawyvetilebebi: LAG Hamm, 4 September 2012, 14 SaGa 9/12; BAG 14 September2011, 10 
AZR 198/10; BAG 21 April 2010, 10 AZR 288/09; LAG Hamm 23March 2010, 14 SaGa 68/09; BAG 
22 October 2008, 10 AZR 360/08; BGH 28April 2008, II ZR 11/07; BAG 25 October 2007, 6AZR 
662/06; LAG München19 December 2007, 11 Sa 294/07; LAG Hamm 8 April 2008, 9 Sa 1965/07; 
BAG28 June 2006, 10 AZR 407/05; BAG 16 November 2005, 10 AZR 152/05; BGH10 April 2003, 
III ZR 196/02.
59 kodeqsis normebi, romlebic moqmedebs mxolod realizaciis sferoSi dasaqmebul 
pirebTan mimarTebiT, sasamarTlos mier gavrcelebul iqna aseve sxva dasaqmebule-

bzec. mocemul sakiTxze SeadarebisTvis ix. BAG16 maggio 1969, 3 AZR 137/68
60 konkurenciis akrZalvaze SeTanxmeba araa aucilebeli, mocemuli iyos SromiT 
xelSekrulebaSi. werilobiT formaze moTxovna gaTvaliswinebulia BGB-is 126-e 
muxliT.
61 kompensaciis odenoba unda daangariSdes akrZalvis yovel welze. HGB-s 74-e muxli 
iTvaliswinebs, rom xelSekrulebam unda uzrunvelyos SesaZlebloba `(1) derSchrift-
form und der Aushändigung einer vom Prinzipal unterzeichneten, die vereinbartenBestimmungen 
enthaltenden Urkunde an den Gehilfen. (2) Das Wettbewerbverbotist nur verbindlich, wenn sich der 
Prinzipal verpfl  ichtet, für dieDauer des Verbots eine Entschädigung zu zahlen, die für jedes Jahr 
des Verbotsmindestens die Hälfte der von demHandlungsgehilfen zuletzt bezogenen vertragsmäßi-
genLeistungen erreicht~. sakiTxis zogadi mimoxilvisaTvis ix. M. Weiss, M. Schmidt, Labour 
Law and Industrial relations in Germany, (Leiden, 2008). 75-e muxli awesrigebs konkurenciis 
akrZalvaze SeTanxmebis aRsrulebaze uaris Tqmis SemTxvevebsa da procedurebs.
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teresiT unda iyos nakarnaxebi (rogoricaa savaWro saidumloebis dacva62) 
da ar unda qmnides iracionalur dabrkolebas dasaqmebulis profesiuli 
zrdisaTvis63. uzenaesma sasamarTlom (Bundesgerichthof) gaxada naTeli, rom 
piroba unda iyos „obieqturad saWiro“64 da unda arsebobdes konkuren-

ciis akrZalvasa da dasaqmebulis saqmianobas Soris kavSiris ganviTarebis 
realuri SesaZlebloba.65

germanuli sasamarTloebis mier dadgenili kriteriumebi sakmaod 
mkacrad JRers rogorc geografiuli arealis relevanturobasTan daka-

vSirebiT (romelic, Cveulebisamebr, gulisxmobs im areals, sadac kompan-

ias aqvs biznesi da dasaqmebuli axorcielebs samsaxurebriv movaleobebs), 
ise akrZaluli saqmianobebis tipologiasa da moqmedebis sferosTan daka-

vSirebiT.
konkurenciis akrZalvaze SeTanxmebis sagani unda iyos adekvaturad 

gansazRvruli66. maSinac ki, rodesac saqme exeba savaWro saidumloebebs, 
aucilebelia akrZalvis sferos miTiTeba.67

germanuli kanonmdeblobis midgoma, daabalansos dasaqmebuli-

sa da damsaqmeblis uflebebi urTierTobebSi, TvalsaCinoa mraval 
gadawyvetilebaSi. maT Sorisaa uzenaesi sasamarTlos mier ganxiluli Sem-
Txveva, riTac gauqmda daTqma, romlis mixedviTac damsaqmeblis calmxriv 
nebaze iyo damokidebuli, gadaewyvita dasaqmebulis momavali saqmianobis 
SezRudva.68

unda aRiniSnos, rom safrangeTisa da didi britaneTis sasamarTlo 
praqtika SeTanxmebis sxvadasxva elements ganixilavs. franguli samarTali 
ar iTvaliswinebs wess, romelic konkretulad daaregulirebda konkuren-

ciis akrZalvaze SeTanxmebas. Tumca sasamarTlo praqtikiT dadginda dam-

atebiTi movaleobebi, romelic savaldebulo kriteriumad Camoyalibda 
Sromis kodeqsis L120-2-e muxlis safuZvelze.69

Tu ar arsebobs konkurenciis akrZalvaze SeTanxmebis werilobiTi 
savaldebulo forma, mxareTa Soris konfliqtis dros mtkicebis tvirTi 

62 safrTxe unda iyos konkretuli, konkurenciis safrTxe ver iqneba dacvis sagani da 
interesi; mocemul sakiTxze ix. BAG 1 August 1995, 9AZR 884/93, DB 1996, 481.
63 ix. HGB-is 74a muxlis 1-li punqti. dasaqmebuls kvlavac unda hqondes muSaobis 
SesaZlebloba. Sead. LAG Hamm vom 14 April 2003.
64 BGH 14 July 1997, II ZR 238/96; BGH 13 June 1996, I ZR 102/94.
65 BAG 24 June 1966, 3 AZR 501/65.
66 ar aris aucilebeli, rom SeTanxmebis sagani emTxveodes dasaqmebulis samsaxure-

briv saqmianobas, ix. Landesarbeitsgericht Hamm 19 February 2008.
67 BAG 25 April 1989, 3 AZR 35/88.
68 BAG 13 May 1986, 3 AZR 85/85.
69 L120-2-e muxli adgens, rom ̀ nul ne peut apporter aux droits des personnes etaux libertés indivi-
duelles et collectives de restrictions qui ne seraient pas justifi  éespar la nature de la tâche à accomplir 
ni proportionnées au but recherché~.
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xelSekrulebis arsebobisa da misi SezRudvebis Sesaxeb awevs damsaqmebels. 
mewarme subieqts SeuZlia, miTiTeba gaakeTos koleqtiur xelSekrule-

baze, romelic gamoiyeneba individualur xelSekrulebaSic da aCvenos, 
rom dasaqmebis momentSi70 dasaqmebuli informirebuli iyo koleqtiur 
xelSekrulebaSi konkurenciis akrZalvaze SeTanxmebis arsebobis Sesaxeb.71 
am mizniT damsaqmebelma es piroba unda axsenos SromiT xelSekrulebaSi an 
calke werilSi.

rogorc uzenaesma sasamarTlom aRniSna, individualur xelSek-

rulebaSi mocemuli konkurenciis akrZalvaze SeTanxmebis sagani ar unda 
iyos ufro farTo, vidre es koleqtiur xelSekrulebaSia, amdenad, Tu 
es piroba ar iqna dakmayofilebuli, SeTanxmeba miiCneva baTilad. fran-

guli sasamarTlo praqtika SeTanxmebis legitimurobas uqvemdebarebs 
specifikur ZiriTad pirobebs, romelic „aucileblad Sesasrulebelia 
kompaniis interesebidan gamomdinare72, SezRudva ukavSirdeba drosa da 
sivrces“, iTvaliswinebs dasaqmebulis samuSaos specifikurobas da „fi-

nansur kompensacias“73 dasaqmebulis sasargeblod. es kriteriumebi Zala-

Sia, miuxedavad imisa, Tu ra saxeliT iqneba [SeTanxmeba] mocemuli SromiT 
xelSekrulebaSi74.

franguli koleqtiuri SeTanxmebebi adgens droiT, sivrciT da fi-

nansur SezRudvebs, romlebic icvleba imis mixedviT, Tu ra movaleobebs 
asrulebs dasaqmebuli. am elementebis Sefasebisas sasamarTlo praqtika, 
xSirad, mimarTavs gonivrulobis75 cnebas, afasebs dasaqmebulis statuss 
kompaniis konteqstSi da mocemul seqtorSi ganviTarebul proceduras. 
sasamarTloebi Sefasebis dros iTvaliswineben dasaqmebulis rols kompa-

niaSi, monacemebs, romelzec mas xeli miuwvdeboda, miRebul „nou haus“ da 
klienturasTan damyarebul urTierTobebs.

farTodaa cnobili e.w. „fanjris mwmendavis“ saqme, sadac sasamarTlom 

70 Cass Soc, 8 January 1997, no 95-42.239.
71 Sromis samarTalSi konkurenciis akrZalvaze SeTanxmebis mimoxilvisaTvis ix. E. 
Dockes, Droit du travail, (2008); P-H. Antonmattei, Les clauses du contrat detravail, (2005); C. Wan-
tiez, Les clauses de non-concurrence et le contrat de travail,(2001); J. Amiel-Donat, Les clauses non-
concurrence en droit du travail, (1988).
72 am elementis axsna pirdapir kavSirSia Sromis kodeqsis L1121-1 muxlTan.
73 Cass Soc,10 July 2002, no 99-43.334, no 99-43.336, no 00-45.135, no 00-45.387. Tundac erTi 
pirobis Seusrulebloba iwvevs SeTanxmebis baTilobas. 2002 wlis 10 ivliss miRebul 
mniSvnelovan gadawyvetilebebze ix. Y. Serra, Tsunami sur la clause de non-concurrence en-
droit du travail, Recueil Dalloz Sirey, (2002), at 2491; R. Vatinet, Les conditions devalidité des clauses 
de non-concurrence: l’imbroglio, Dr. Soc., (2002), at 949.
74 uzaenaesma sasamarTlom naTelyo, rom „klienturis gadabirebaze piroba“ akmay-
ofilebda konkurenciis akrZalvaze SeTanxmebisaTvis dadgenil pirobebs, Tu moq-

medebas adgili aqvs msgavsi miznis misaRwevad, Cass Soc, 3 July 2013 no 12-19. 465.
75 Tundac es termini pirdapir ar iyos gamoyenebuli gadawyvetilebaSi.
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konkurenciis akrZalvaze SeTanxmeba, romelic dasaqmebulis fanjrebis 
wmendas ukrZalavda oTxi wlis manZilze qveynis sxvadasxva teritoriebze, 
ararelevanturad CaTvala. uzenaesma sasamarTlom daadgina, rom dasaqme-

bulis mier gansaxorcielebeli movaleobebis gaTvaliswinebiT, ar arse-

bobda „kompaniis legitimuri interesebis“ (“intérêts légitimes de l’entreprise~) 
dasacavad konkurenciis SeTanxmebis aucilebloba.76

da piriqiT, sasamarTlom „kompaniis legitimuri interesebis dacvisaT-

vis aucileblad“ (“indispensableà la protection des intérêts légitimes de l’entreprise~) 
miiCnia piroba, romliTac „departamentis xelmZRvanels, romelic muS-

aobda medikamentebis kvleviT institutSi“ dakisreboda mniSvnelovani 
samsaxurebrivi valdebulebebi _ akrZalva ori wlis ganmavlobaSi dam-

saqmebelTan konkurenciaSi Sesvlaze; vada ki aiTvleboda xelSekrulebis 
dasrulebis momentidan.77 sasamarTlos msjelobis Tanaxmad, dasaqmebu-

lis profesiuli saqmianobis SezRudvis sanacvlod, dadgenili finansuri 
kompensacia mniSvnelovan rols TamaSobs.

sakasacio sasamarTlom CaTvala, rom dasaqmebulisaTvis mboWavi ar iyo 
piroba, romlis Tanaxmadac, „kompensaciis gadaxda damsaqmebels ekisrebo-

da damsaqmeblis iniciativiT xelSekrulebis Sewyvetis SemTxvevaSi, garda 
dasaqmebulis mier valdebulebis uxeSi Tu mniSvnelovani darRvevisa~78, 
sasamarTlom, aseve baTilad CaTvala kompensacia, romelic damamcirebe-

li iyo dasaqmebulze dakisrebuli SezRudvebis gaTvaliswinebiT.79
sakasacio sasamarTlom baTilad CaTvala, aseve xelSekrulebis piro-

ba, romlis Tanaxmadac, damsaqmebels gadaxdeboda kompensacia SedarebiT 
naklebi odenobiT, Tu dasaqmebuli samsaxurs datovebda sakuTari nebiT.80

76 Cass Soc, 14 May 1992, no 89-45.300.
77 Cass Soc, 28 June 2000, no 97-44620.
78 Cass Soc, 31 May 2006, no 04-44. 598. mocemul sakiTxze ix. J. Y. Frouin, Nullitéde la clause 
de non-concurrence qui ne prévoit de contrepartie pécuniaire qu’en cas de rupturedu contrat de travail 
à l’initiative de l’employeur, JCP S, (2006), at 27-28. amis msgavsad, uzenaesma sasamarTlom 
konkurenciis Sesaxeb SeTanxmeba, romelic iTvaliswinebda „finansur kompensacias 
samsaxuris sakuTari nebiT datovebis SemTxvevaSi“, miiCnia baTilad, Cass Soc, 27 Feb-
ruary 2007, no 05-44.984. mocemul SemTxvevaSi dasaqmebuls SeuZlia moiTxovos miyeneb-
uli zianis anazRaureba.
79 Cass Soc,15 November 2006, no 04-46.721.mocemul saqmeze dadginda dasaqmebulis „2.4 
Tvis xelfasis odenoba 24 Tvis ganmavlobaSi konkurenciis akrZalvaze SeTanxmebis 
SesrulebisaTvis~. axlaxan imave sakiTxze gadawyvetileba Cass Soc, 16 May 2012, no 11-
10.760, aqcents akeTebs, rom ̀ le juge ne peut, sous couvertde l’appréciation du caractère dérisoire 
de la contrepartie pécuniaire invoquéepar le salarié, substituer son appréciation du montant de cette 
contrepartie à cellefi  xée par les parties et, après avoir décidé de l’annulation de la clause, accorder 
ausalarié la contrepartie qu’il estime justifi  ée~. nebismier SemTxvevaSi dasaqmebuls SeuZlia 
moiTxovos miyenebuli zianis anazRaureba. mocemul sakiTxze ix. Cass Soc, 15 March 
2006, no 03-45.031.
80 Cass Soc, 25 January 2012, no 10-11590.
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ekonomikuri tvirTi unda arsebobdes imisgan damoukideblad, Tu 
ra iyo gaTavisuflebis safuZveli,81 mxedvelobaSi ar unda iqnes miRe-

buli aseve is faqti, dasaqmebuli maSinve SeZlebda Tu ara axali samsax-
uris povnas.

konkurenciis akrZalvaze SeTanxmeba ar unda moicavdes SromiTi 
xelSekrulebis ZalaSi yofnis periods, xolo dasaqmebulis uari sax-

elSekrulebo pirobebis cvlilebaze ar unda gaxdes samsaxuridan gaTavi-

suflebis safuZveli.82
rodesac dasaqmebuli ar asrulebs konkurenciis akrZalvaze SeTanx-

mebis pirobebs, damsaqmebeli uflebamosilia, moiTxovos miyenebuli zia-

nis anazRaureba, aRZras sarCeli araloialuri konkurenciis safuZvliT 
(“une actionen concurrence déloyale~) da gaTavisufldes dasaqmebulis winaSe 
aRebuli finansuri valdebulebebisagan.83

konkurenciis akrZalvaze SeTanxmebis baTilad cnobis SemTxveva-

Si dasaqmebuls SeuZlia aRZras saqme miyenebuli zianis anazRaurebis 
moTxovniT84, xolo damsaqmebeli ver moiTxovs ukve gadaxdili kompensa-

ciis dabrunebas.85
konkurenciis akrZalvaze SeTanxmebasTan dakavSirebiT inglisSi arse-

bul wesebs bevri saerTo aqvT frangul mowesrigebasTan. kerZod, msgavseba 
SeimCneva gonivrulobis kriteriumis gamoyenebis nawilSi, rac warmatebiT 
pasuxobs saerTo samarTlisaTvis damaxasiaTebel skepticizms vaWrobis 
SezRudvis nebismieri formis akrZalvis Sesaxeb.86 konkurenciis akrZal-

vaze SeTanxmebis namdviloba damokidebulia yofili damsaqmeblis kanon-

ieri interesebis dacvis saWiroebaze,87 xolo SezRudva ar unda iyos imaze 
farTo, vidre es saWiroa damsaqmeblis dacvas daqvemdebarebuli intere-

sebis dasacavad (rogoricaa biznes saidumloebebi da biznes kavSirebi).88

81 Cf. Cass Soc, 25 January 2012, no 10-11.590; Cass Soc, 8 April 2010, no 08-43. 056; Cass Soc, 28 June 
2006, no 59-00. 540.
82 Cass Soc, 1 February 2000, no 98-40.738.
83 damsaqmeblis kompetenciaa amtkicos konkurenciis Taobaze SeTanxmebis darRvevis 
faqti, ix. Cass soc, 25 June 2009, no 07-41.894.
84 Cass Soc, 12 January 2011, no 08-45.280.
85 Cass Soc, 28 October 1997, no 94-43.792.
86 1711 wlis Semdeg, kargad cnobil saqmeze Mitchell v. Reynolds  miRebuli  gadawyvetilebis 
Semdeg, inglisur samarTalSi gza gaikvala konkurenciis akrZalvis Sesaxeb SeTanxmebis 
aRsrulebis ideam. Sead. Mitchell v. Reynolds, 24 Ing Rep 347 (QB 1711).
87 Sead. Mason v. Provident Clothing & Supply Ltd., [1913] AC 724. am gadawyvetilebaSi dad-

genil principebs mohyva sxva bevri gadawyvetileba, iseTebi, rogoricaa: Stenhouse 
Australia Ltd v. Phillips [1974] 2 WLR 134; FS Derivatives Ltd v. Morgan [2005] IRLR 246, HC.
88 Sead. Herbert Morris Ltd v. Saxelby [1916] AC 688. rogorc amas b. hepeli usvams xazs 
naSromSi The duty of loyalty employee loyalty in english law, 1999, 20 Comp Lab L & Pol’y J 
205, „damsaqmebeli ver daicavs sakuTar Tavs im motiviT, rom yofili dasaqmebuli 
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am TvalsazrisiT iseve, rogorc zemoT ganxilul sxva iurisdiqciebSi, 
akrZaluli qmedebebis limitacia da konkretuli teritoriisa da drois 
miTiTeba89 did mniSvnelobas iZens.

gansakuTrebiT damajereblad JRers analizi, romelsac sasamarT-

loebi mimarTaven konkurenciis akrZalvaze SeTanxmebis gonivrulobis Se-
fasebisas. magaliTad, akrZalvis xangrZlivobasTan dakavSirebiT, mxolod 
calkeul SemTxvevebSi, romlebic SesaZloa iyos aseve dokumentirebuli, 
mosamarTleebi mizanSewonilad Tvlian 12 Tveze meti xniT SezRudvasac.90 
nebismier SemTxvevaSi ingliseli magistratebi SeTanxmebis gonivrulobis 
Sefasebisas, yovelTvis mxedvelobaSi iRebdnen mTlianad xelSekrulebis 
pirobebs. amdenad, saqmeze Mason v. Provident Clothing & Supply Ltd91 sasamarT-

lom aragonivrulad CaTvala samwliani SezRudva im teritoriaze, ro-

melic 1000-jer aRemateboda teritorias, sadac dasaqmebuli asrulebda 
movaleobebs.

gonivruloba xSirad iTvaliswinebs dasaqmebulis SesaZleblobas, 
SezRudvis pirobebSi gamoiyenos unarebi da SeZenili codna imgvarad, rom 
ar gaxdes iZulebuli „daiwyos cxovreba Tavidan da CamoerTvas saarsebo 
wyaro Tavd da mis ojaxs“.92

am Sefasebis gakeTebis dros sasamarTlom mxedvelobaSi unda miiRos 
konkurenciis akrZalvaze SeTanxmebiT gaTvaliswinebuli saqmianobis 
specifika93, aseve is SezRudvebi, romlebic emsaxureba savaWro saidumloe-

bebis dacvasa da maT gaumJRavneblobas.94
gonivrulobis dasadgenad sakiTxi, SeTanxmebis sajaro interesebTan 

winaaRmdegobis Taobaze, SesaZloa, aseve mniSvnelovani gamodges. Tumca 
Wyatt v. Kreglinger and Fernau95 saqmeSi mocemuli principi yovelTvis erTgva-

miayenebs zians mis bizness“, vinaidan „damsaqmebeli ixdis safasurs gaweuli momsax-

urebisaTvis da ara momavali konkurenciis akrZalvisaTvis, amasTan, dasaqmebuli mo-

laparakebis etapze ar imyofeba damsaqmebelTan Tanaswor poziciaSi.~
89 mocemul sakiTxze zogadi midgomisaTvis ix. J. Holland, S. Burnett, Employment Law. 
Legal Practice Course Guide, (Oxford, 2012).
90 inglisis mier miRebuli Sefasebis procedurebis Sesaxeb ix. Thomas v. Farr & plc Ha-
nover Park Commercial Ltd [2007] EWCA Civ 118.
91 Mason v. Provident Clothing & Supply Ltd., [1913] AC 724.
92 Herbert Morris Ltd v. Saxelby [1916] 1 AC 688. zogierT saqmeze ikveTeba, rom „klien-

tebTan kavSirebi“, aseve SeiZleba gavrceldes potenciur klientebzec. am sakiTxe-

bze ix. E. International Consulting Services (UK) Ltd v. Hart [2000] IRLR 227.
93 garkveul SemTxvevebSi, biznesis saerTaSoriso xasiaTi SesaZlebels xdis iseTi 
SeTanxmebebis arsebobas, romlebic farTomasStabianobiT xasiaTdeba ise, rogorc 
Semdeg saqmeebSia: Polymasc v. Charles [1999] FSR 711; Poly Lina Ltd  v. Finch [1995] FSR 151.
94 FSS Travel and Leisure Systems Ltd v. Johnson and another [1989]. mosamarTleebisaTvis 
yovelTvis advili ar aris biznes kavSirebis dacvis SeTavazeba, rogorc es naCvenebia 
saqmeze Cantor Fitzgerald (UK) Ltd v. Wallace [1992] IRLR 215.
95 Wyatt v. Kreglinger and Fernau [1933] 1 KB 793.
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rovnad ar xorcieldeba, igi ver iqneba mxedvelobaSi miRebuli konkuren-

ciis akrZalvaze SeTanxmebis Sedgenisas.
xelSekrulebis Sedgenisas arsebul viTarebaze miTiTeba96 konkuren-

ciis akrZalvaze SeTanxmebis namdvilobisTvis saWiro kidev erTi elemen-

tia.
Littlewoods v. Harris-is saqme sanimuSoa. mocemul saqmeze sasamarT-

lom SezRuda xelSekruleba mxolod safosto SekveTebiT imis gaTval-

iswinebiT, rom Littlewoods-i ganaxorcielebda sakuTar saqmianobas mxolod 
gaerTianebul samefoSi da Great Universal Stores-si, Harris-is axal damsaqmeb-

els gauwevda konkurencias SezRudvebis gaTvaliswinebiT.97
faqtobrivi monacemis forma mniSvnelovani kriteriumia inglisuri 

samarTlisaTvis, radgan hermenevtikuli saqmianoba upiratesobas aniWebs 
interpretaciis unarebs xelSekrulebis tipologiisa da xasiaTis Seucv-

lelad.98
am TvalsazrisiT, sainteresoa `blue pencil test~-i, romelsac iyeneben 

mosamarTleebi; kerZod, konkurenciis akrZalvaze SeTanxmebas xelaxla 
ki ar weren, aramed iReben aragonivrul pirobebs da danarCen SeTanxmebas 
ZalaSi toveben. es meTodi gamoyenebul iqna lordTa palatis mier pirve-

lad Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co Ltd saqmeze99 da far-

Tod dainerga, Tumca zogjer mcireodeni cvlilebebiT100.
aRsaniSnavia, rom ingliseli mosamarTleebis mier gamoyenebuli 

ganmartebis meTodebi ar iZleva konkurenciis akrZalvaze Zalian farTo 
SeTanxmebis gonivrul CarCoebSi moqcevis SesaZleblobas, amdenad, isi-
ni ar icaven aseT SeTanxmebas mxolod imis gamo, rom igi iTvaliswinebs 
garkveuli Tanxis gadaxdas.101

zemoT mocemul saqmeebze gamoikveTa, rom mosamarTleebi did mniSvn-
elobas aniWeben postindustriul sazogadoebaSi konkurenciis akrZalvi-

sa da loialurobis valdebulebebis Sesrulebas. ganxiluli kazusebis 

96 Rex Stewart Jeffries Parker Ginsburg Ltd v. Parker [1988] IRLR 483; Commercial Plastics v. Vin-
cent [1965] 1QB 623. mniSvnelovan elementebs Soris ikveTeba aseve subieqturi gare-

moebebi, Sead. Hanover Insurance Brokers Ltd v. Schapiro [1994] IRLR 82.
97 Littlewoods v. Harris [1978] 1 All ER 1026. sxva, RirsSesaniSnavi saqmeebic misdevs am 
tendencias; esenia: Beckett Investment Group v. Hall [2007] IRLR 793; Clarke v. Newland [1991] 
1 All ER 397. 
98 Attwood v. Lamont [1920] 3 KB 571.
99 Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co Ltd [1894] 1 AC 535.
100 Goldsoll v. Goldman [1915] 1 Ch 292. gamoyenebis sxvadasxva procedurebis Sesaxeb ix. 
mag., Lucas (T) & Co Ltd. v. Mitchell [1974] Ch129; Putsman v. Taylor [1927] 1 KB 637; bevri 
komentatori saerTo samarTlis qveynebSi akritikebs da eWvqveS ayenebs `blue pencil 
test~-s, ix. mag., G. Toronjo Pivateau, Putting the Blue Pencil Down: An Argument for Specifi  cityin 
Noncompete Agreements, (2008), 86 Neb. L. Rev. at 672.
101 TSC Europe (UK) Limited v. Massey [1999] IRLR 22.
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gamokvlevisas gamoikveTa, rom evropaSi mosamarTleebi mniSvnelovan 
rols asruleben gonivruli balansis SenarCunebis saqmeSi, sadac arse-

bobs sxvadasxva urTierTdapirispirebuli interesi.
Tumca praqtika cxadyofs, rom sxvadasxva saqmeze loialobisa da 

konkurenciis akrZalva ganixileba Zalian mkacrad da mxedvelobaSi ar mi-
iReba SromiTi usafrTxoebisa Tu stabilurobis mdgomareoba, romelic 
axasiaTebs SromiT bazars.

im sferoebSi, romelic xasiaTdeba, magaliTad, fiqsirebuli an naxevarga-

nakveTiani samuSaoebis didi procentulobiT, ufro da ufro naklebad Sei-
Zleba iyos navaraudebi sando urTierToba, romelic krZalavs an arTulebs 
dasaqmebulisaTvis mis damsaqmebelTan konkurenciaSi Sesvlas. arsebul eko-

nomikur viTarebaSi loialobisa da konkurenciis valdebulebebisadmi mid-

gomis Secvla, albaT, sasikeToa. amaze miuTiTebs warmatebuli gamocdilebis 
mqone amerikis Statis,  kaliforniis magaliTi102; is „maRali teqnologiebis 
inkubatoria~103, xels uwyobs konkurenciis akrZalvaze konkretuli pirobebis 
meSveobiT samuSaos mobilobasa da axali sawarmoebis Seqmnas.

rafaela aveta 

neapolis meore universitetis

SedarebiTi kerZo samarTlis mkvlevari

102 kerZod, Silicon Valley aris warmatebuli gamocdileba, sadac konkurenciis akrZal-

vaze SeTanxmebis SezRudvebis ararseboba erT-erTi garemoeba iyo, romelmac xeli 
Seuwyo axal, maRalteqnologiuri sawarmos gaxsnas. kaliforniaSi, faqtobrivad, Za-
laSia kaliforniis biznesisa da profesiebis kodeqsi (Business and Professions Code); 
16600-e muxliT: „garda imisa, rac gaTvaliswinebulia am TavSi, nebismieri xelSek-

ruleba, romlis Tanaxmadac, pirs ezRudeba dasaqmdes profesiiT nebismieri saxis 
vaWrobasa Tu biznesSi baTilia“. kaliforniis sasamarTloebi am debulebas Zalian 
mkacrad ganmartaven da baTilad cnoben konkurenciis akrZalvaze SeTanxmebebs, ro-

gorc es iyo or mniSvnelovan saqmeze: Edwards v. Arthur Andersen LLP,44 Cal. 4th 937 (2008); 
Hill Medical Corp. v. Wycoff, 86 Cal. App. 4th 895 (2001). gamonaklisebi daSvebul iqna ram-

denime saqmeze, romlebSic zusti normatiuli miTiTebebia Cal. Bus. & Prof. Code Sec-
tions 16601, 16602, 16602,5. kaliforniisa da amerikis viTarebaze ix. S. B. Eggleston, B. 
M. O’Brien, Labor and Employment in California: A Guide to Employment Laws, Regulations, and 
Practices, LexisNexis,(2013); K. Bradley Sill, Drafting effective non compete clauses and other re-
strictivecovenants: considerations across the United States, (2012) 14 Fla. Coastal L. Rev. at 365; R. L. 
Hannah, Post-employment convenants in the United States: legal framework and marketbehaviours, 
(2010) 149 Int. L. R., at 107; G. Lester, E. Ryan, Choice of law and employee restrictive covenants: an 
American perspective, (2010) 31 Comp. Lab. L. & Pol’y J. at 389.
103 C. M. Westphal, Restrictive covenants in employment contracts: regulating employee solicitation, 
(2011) 37 J. Legis, at 108.
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Tavi  XII 

dava

muxli 47. dava

1. dava aris SromiTi urTierTobis dros warmoSobili uTanxmoeba, 
romlis gadawyvetac Sedis SromiTi xelSekrulebis mxareTa kanonier in-
teresebSi.

2. dava warmoiSoba mxaris mier meore mxarisaTvis gagzavnili werilo-

biTi SetyobinebiT uTanxmoebis Sesaxeb. 
3. SromiTi urTierTobis dros davis warmoSobis safuZveli SeiZleba 

iyos: 
a) saqarTvelos kanonmdeblobiT gaTvaliswinebuli adamianis ufle-

bebisa da Tavisuflebebis darRveva; 
b) individualuri SromiTi xelSekrulebis an koleqtiuri xelSek-

rulebis an Sromis pirobebis darRveva; 
g) dasaqmebulsa da damsaqmebels Soris individualuri SromiTi 

xelSekrulebis arsebiT pirobebTan an/da koleqtiuri xelSekrulebis pi-
robebTan dakavSirebuli uTanxmoeba. es uTanxmoeba unda gadawydes am kan-
onis 48-e an 481 muxliT gaTvaliswinebuli SemaTanxmebeli procedurebis 
dacviT.

4. amoRebulia (12.06.2013. №729)
5. davis ganxilva ar iwvevs SromiTi urTierTobis SeCerebas.
6. individualuri SromiTi urTierTobis dros warmoSobili dava unda 

gadawydes am kanonis 48-e muxliT gaTvaliswinebuli SemaTanxmebeli pro-

cedurebis dacviT an/da sasamarTlosaTvis an arbitraJisaTvis mimarTviT. 
61. koleqtiuri SromiTi urTierTobis dros warmoSobili dava unda 

gadawydes am kanonis 481 muxliT gaTvaliswinebuli SemaTanxmebeli proce-

durebis dacviT an/da sasamarTlosaTvis an arbitraJisaTvis mimarTviT.
7. koleqtiuri xelSekrulebis monawile dasaqmebuli ar izRudeba, mo-

cemuli davis SemTxvevaSi individualurad daicvas Tavisi uflebebi sxva 
konkretul sakiTxTan dakavSirebiT.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

komentari

italiis samarTlis sistemaSi  dasaqmebulsa da damsaqmebels Soris kon-

fliqti warmoiSoba, rodesac miiCneva, rom darRveulia samarTlianoba, 
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koleqtiuri molaparakebebidan an Cveulebebidan an praqtikidan momdin-

are  uflebebi an molodinebi. 
erTi mxriv, SromiTi urTierTobebi, romelTaganac warmoiSva dava 

SeiZleba iyos mimdinare, an ukve Sewyvetili da, meore mxriv, dava, SeiZleba 
daiyos individualur, mravalmxriv da koleqtiur uTanxmoebd, imis mixed-

viT, exeba Tu ara igi calkeul damsaqmebels, dasaqmebulTa raodebobs Tu 
interesTa konfliqts, romelic moicavs  konkretul profesiul katego-

rias1.
individualuri davebi, romelTa Semadgenlobac, moqmedi samarTlisa 

da samoqalaqo saproceso kodeqsis (ssk) debulebebis mixedviT,  SeiZleba 
iyos rogorc samarTlebrivi da arasamarTlebrivi da ganixilebodes: a) 
kerZo, subordinaciul SromiT urTierTobebad, im SemTxvevaSic, Tu igi 
araa kompaniis menejmentisaTvis damaxasiaTebeli (ssk-is 409-e muxli, 1-li 
punqti); b)  saerTo soflis meurneobidan gamomdinare urTierTobebad, 
miwis gayofis, sasoflo-sameurneo ijaris, aseve sxva sasoflo-sameurneo 
xelSekrulebebidan gamomdinare urTierTobebad, sasoflo-sameurneo se-
qtorSi Semavali socialuri kompetenciis garda (ssk-is 409-e  muxli, me-2 
punqti); g) sajaro seqtoris dasaqmebulebTan dadebul xelSekrulebebad, 
romelTa meSveobiTac eqskluziurad an ZiriTadad xorcieldeba ekonomi-

kuri saqmianoba (ssk-is 409-e muxli, me-4 punqti); d) sajaro samsaxuridan 
gamomdinare urTierTobebad, Tuki kanonis mixedviT,  igi ar gadaecema sxva 
mosamarTles (ssk-is 409-e muxli, me-5 punqti);  e) warmomadgenlobis, vaW-
robaSi warmomadgenlobis da sxva droebiT xelSekrulebebad (co.co.co.), 
romelic ZiriTadad personaluri xasiaTisaa, miuxedavad imisa, rom ar 
aris subordinaciuli ( ssk-is 409-e muxli, me-3 punqti).

davis cneba moicavs aseve yvela sakiTxs, romelic momdinareobs so-

cialuri usafrTxoebis sferodan. es davebi moiazrebs  socialur daz-

RvevasTan, samuSao adgilze miRebul travmasTan, profesiul Tu samuS-

ao adgilidan gamomdinare avadmyofobasTan, saojaxo daxmarebisTan da  
koleqtiuri xelSekrulebebidan da SeTanxmebebidan gamomdinare min-
imaluri keTildReobisa da daxmarebis valdebulebis (ganmartebuli, 
rogorc nebayoflobiTi) yvela  sxva formasTan dakavSirebuli wesebis 
gamoyenebas. 

rac Seexeba koleqtiur davebs, isini SeiZleba iyos samarTlebrivi 
da ekonomikuri: pirveli, dakavSirebulia Sromis samarTlis, moqmedi we-
sebis interpretaciasa da gamoyenebasTan, ukanaskneli ki,  Sromis samar-

Tlis ex novo modifikaciasa da mowesrigebasTan. orive maTgani SeiZleba, 
gadaiWras gansazRvruli organoebisaTvis mimarTvis gziT, an  Sesabamisi 

1 I. Andolina, G. Vignera, Il modello costituzionale del processo civile italiano, (Turin, 1997), 
at 11.
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samarTlebrivi organoebis Carevis meSveobiT (1970 wlis 20 maisi №300/20 
kanonis 28-e muxlis mixedviT, tipur koleqtiur davebs Soris, SegviZlia, 
moivixsenioT damsaqmeblis iseTi qmedebis aRkveTa, romelic mimarTulia 
profesiuli gaerTianebis winaaRmdeg).2 

funqciuri TvalsazrisiT, gansakuTrebiT, Sromis samarTalSi, sa-

samarTlo dapirispirebis Semcireba morigebiT xdeba. am miznisaTvis, ro-

gorc wesi, uzrunvelyofilia is, rom  samarlebriv moTxovnas win uZRodes 
molaparakebis (morigebis) mcdeloba da, am mxriv, miuxedavad imisa, rom 
vsaubrobT savaldebulo morigebaze, umjobesia ganvmartoT igi, rogorc 
movaleoba da ara iZuleba.

miuxedavad imisa, rom samarTlebrivi moTxovna SeiZleba ar iyos  ganx-
orcielebadi, es ar aris xelis SemSleli faqtori imisTvis, rom warmoy-

enebul iqnes  pirdapiri moTxovna uzrunveyofis RonisZiebebis gamoy-

enebis Sesaxeb rogorc  molaparakebis mcdelobis ganmavlobaSi, ise mis 
ganmavlobaSi (ssk-is 4122-e muxli, me-6 punqti).

unda aRiniSnos, rom molaparakeba gamoiyeneba individualur SromiT 
davebTan mimarTebiT, romlebic dakavSirebulia subordinaciul SromiT 
urTierTobebeSi myof damsaqmebelsa da dasaqmebuls Soris arsebul 
uflebebsa da movaleobebTan  (miuxedavad imisa, rom SeiZleba, iyos dac-

uli koleqtiuri formiT, rac gulisxmobs ramdenime dasaqmebuls erTad, 
Tumca individualur uflebebTan mimarTebiT).

molaparakebis sakiTxis miRma aris koleqtiuri davebi, romelTaga-

nac gamomdinareobs  samarTlebrivi mdgomareoba, dakavSirebuli SromiT 
urTierTbebTan; igi damaxasiaTebelia tipuri damsaqmebel-dasaqmebulis 

`wyvilis“ garda mesame pirebisaTvisac: kerZod, esenia profesiuli gaer-

Tianebebis uflebebTan da maT gamoxatulebasTan kavSirSi myofi davebi.
meore mxriv, saintereso ganmartebiT warmoCndeba faqti, rom, rode-

sac saxezea molaparakebis mcdelobis movaleoba mocemuli wesebiT, erT-

maneTisagan ar gansxvavdeba damsaqmebeli da dasaqmebuli: sxva sityvebiT 
rom vTqvaT, Tavad administraciam unda waaxalisos molaparakeba, rode-

sac mas gaaCnia dasaqmebulis winaaRmdeg sarCelis Setanis ganzraxva (es, 
iSviaTi SemTxvevaa, magram SesaZloa, moxdes).

stuqturuli TvalsazrisiT, molaparakeba aris procedura, romelic 
mimarTulia mxareTa Soris xelSekrulebis dadebisaken da transaqciuli 
xasiaTisaa (samoqalaqo kodeqsis 1965-e muxli: „davis (mSvidobiani) mogva-

reba aris xelSekruleba,  romlis mixedviTac mxareebi, midian ra ormxriv 
daTmobaze, asruleben maT Soris ukve dawyebul dapirispirebas da axor-

2 F. P. Luiso, Il tentativo obbligatorio di conciliazione nelle controversie di lavoro, in Riv. It. Dir. Lav., 
(1999), I, at 377 ff.; G. Costantino, L’accertamentopregiudiziale della effi  cacia,validità ed interpre-
tazione dei contratti collettivi, in Corr. Giur., (1998), at 966.
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cieleben aseTi dapirispirebis  prevencias“).
Tumca, transaqciis saerTo, ormxriv da molaparakebiT sqemasTan da-

kavSirebiT, davis mSvidobian mogvarebas miaweren mediaciis funqciiT 
aRWurvili mesame mxaris (molaparakebis ofisis an sasamarTlos) Carevas 
da am subieqtisa da mesame mxaris sajaro funqciis  gaTvaliswinebiT, mo-

laparakebis dasrulebebisas dadebul saxelSekrulebo SeTanxmebasTan 
asocirebul efeqtianobas. es SeTanxmeba formdeba ad substantium morgebis 
saxiT, romelsac xels awers samive mxare da igi eqvemdeabreba aRsrulebas, 
miuxedavad imisa, sxvadasxva saxis molaparakebisaTvis damaxasiaTebeli 
zemoqmedebis romeli saSualeba iqna gamoyenebuli.

vinaidan igi mimarTulia samarTlebrivi molaparakebis dasrulebi-

saken, morigeba sruliad gansxvavdeba saarbitraJo procesisagan, miuxeda-

vad imisa, rom es ukanaskneli SesaZloa, mSvidobiani iyos. igi gulisxmobs 
dapirispirebis Sesaxeb gadawyvetilebis mesame pirisaTvis mindobas (da 
ar Sedgeba ormxrivi daTmobis saSualebebisagan), rac gulisxmobs a priori 
im faqtis miRebas, rom  es gadawyvetileba SesaZloa, hipoTeturad mainc 
sruliad  miuRebeli iyos erT-erTi mxarisaTvis. maSin rodesac arbitris 
winaSe mxareebma unda ganmarton TavianTi argumentebi, raTa dadgindes, 
Tu vin aris marTali; molaparakebis organoebis mier ki mxareebi moiwve-

vian imisaTvis, raTa monaxon davis gadaWris saerTo gza da, ramdenadac 
SesaZlebelia, kmayofili darCes orive mxare.

marTalia, rac Teoriulad naTelia, xSirad  praqtikaSi bundovania. 
ra Tqma unda, es ori instituti (morigeba da arbitraJi) iziarebs samarT-

lebrivi davebis Semcirebis funqcias ise, rom isini erTad aris mowesrige-

buli (asea, samoqalaqo saproceso kodeqssa da dasaqmebis Sesaxeb erovnul 
koleqtiur xelSekrulebaSi (CCNL)) an SesaZloa, gaerTianebulic ki iyos 
erT procesSi (asea es erovnul doneze moqmed koleqtiur xelSekruleba-

Si profkavSirebis uflebebis Sesaxeb _ (CCNQ), sadac morigebis mcdelo-

ba mindobilia arbitraJisaTvis da Tavad samoqalaqo saproceso kodeqsSi, 
sadac dadgenilia, rom mosamarTle unda Seecados, uzrunvelyos mxareTa 
molaparakeba in limine litis).

mxareTa daswrebam SesaZloa, namdvilad sxvadasxva Sedegi gamoiwvios. 
Tuki SeTanxmeba miiRweva, Tundac nawilobriv (davis dasrulebul kompo-

nentTan dakavSirebiT, maSin, rodesac danarCeni nawilis farglebSi Sesa-
Zloa, mxareebma mimarTon sasamarTlos), dgeba morigebis aqti, romelsac 
xels aweren mxareebi da molaparakebis organos wevrebi. igi aRsulebadia 
ex se3. Tu ar arsebobs SeTanxmeba mxareTa Soris, molaparakebis organom 

3 es mniSvnelovani gansxvavebaa morigebis zogad wesTan mimarTebiT, romelsac Sei-
cavda samoqalaqo saproceso kodeqsis (yofili) 411-e muxli da romelic aRsrulebi-

saTvis moiTxovda mosamarTlis Carevas; igi gamoscemda brZanebas, Tundac ubrlod 
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„unda Camoayalibos dapirispirebis SesaZlo mSvidobiani gadawyvetis Se-
Tavazeba“ (66-e muxli, me-6 punqti).

miuxedavad am debulebisa, gaTvaliswinebul unda iqnes is, rom sa-
samarTlom  daadginos mxolod is faqti, aris Tu ara SeTavazebis Sed-

gena SesaZlebeli da rom molaparakebis mcdeloba warimarTa saTanadod, 
miuxedavad imisa, adgili hqonda Tu ara SeTavazebas4; Tuki SeTavazebas 
miiReben mxareebi, wina hipoTeza meordeba, sxvagvarad igi sinTezurad Sei-
taneba aqtSi mxareTa argumentebTan erTad.

Tuki ver miiRweva SeTanxmeba, es aRiniSneba angariSSi (aqtSi) da ga-
saCivreba SesaZlebelia dauyovnebliv, miuxedavad imisa, rom SesaZloa 
oTxmocdaaTdRiani vada ar iyos gasuli; sasamarTlo davis dros mo-

laparakebis procesis aRwera Tan erTvis saqmis masalebs ise, rom davis 
xarjebis Sesaxeb molaparakebis SemTxvevaSi, mosamarTlem SeZlos mxareTa 
qcevis Sefaseba (Sead. 66-e muxli, me-7 punqti).

66-e muxlis me-8 punqtiT mocemuli wesiT (aseve, miTiTeba keTdeba 
CCNL-is 135-e, me-11 punqtSi), romlis mixedviTac „sajaro administra-

ciaSi mimdinare davis molaparakebis dros, molaparakebis organos mier 
formulirebuli SemoTavazeba ar SeiZleba gaxdes administraciuli pa-
suxismgeblobis safuZveli“.

CCNQ awesrigebs molaparakebas SezRudulad, iqve regulirebuli 
SesaZlebeli arbitraJis ganxorcielebis farglebSi.  kerZod, mas Semdeg, 
rac SromiTi davis mxareebi ganixilaven, rom maT SeuZliaT SeTanxmdnen, 
gadawyvetilebis gamosatanad arbitraJisaTvis mimarTvze, risi gasaCivre-

bac SeiZleba mxolod samarTlisa da koleqtiuri xelSekrulebis darRve-

vis SemTxvevaSi, me-4 muxlis me-2 punqtis mixedviT, im SemTxvevaSi, rode-

sac  №165/01 sakanonmdeblo gankargulebis 66-e muxlis Sesabamisad (aseve, 
№29/93 sakanonmdeblo gankargulebis Secvlili 692-e muxli), ar ganxor-

cielebula winaswari molaparakebis mcdeloba, igi unda warimarTos ar-

bitris winaSe. es iwvevs morigebis mcdelobis formalizebas im gagebiT, 
rom igi warimarTeba arbitraJis procesis  ganmavlobaSi (da ara manamde), 
rac ganapirobebs davis avtoritetul gadawyvetas. yvelaze relevanturi 
Sedegi mdgomareobis im faqtSi, rom is saSualebebi, romelTa mixedviTac 
xorcieldeba  morigebis mcdeloba, dacviTia da unda Seicavdes sasamarT-

lo sarCelisa da Sesagebelis tipur elementebs da yvelafers danarCens, 
rac ukavSirdeba gamonaklisis SeTavazebas, probaciuli winadedebebis 

sasarCelo moTxovnis samarTlebrivi safuZvlis Semowmebis mizniT.
4 R. Tiscini, Il tentativo obbligatorio di conciliazione nelle controverse di lavoro, in Riv. Trim. Dir. 
Proc. Civ., (1999), at 208; F. Melchiorri, Tentativo obbligatorio di conciliazione, Note to ord. Trib. 
Roma sez. lav. 3 October 2001, in Temi Romana, 2001, fi  le 1 (April), at 85. aseve, C. Punzi, Concili-
azione e tentativo di conciliazione, in Enc. dir., (2000), at 327.
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formulirebasa da dakavSirebuli uflebis SezRudvebs.5
sinamdvileSi, arbitraJis mier ganacxadis miRebidan aTi dRis gan-

mavlobaSi „ganmcxadebelma unda daaregistriros saarbitraJo ofisSi 
dokumentebi, maT Soris warmoadginos faqtebi srulad da  is mizezebi, 
romelsac efuZneba moTxovna“, oc dReSi „mowinaaRmdege mxarem unda 
daaregistriros Sesagebeli, romelic gamoxatavs mis aSkara pozicias 
gancxadebaSi aRniSnul faqtebTan dakavSirebiT da waradgens Tavis dac-

vis saSualebebs srulad, rogroc de Jure, ise de facto“; ocdaaTi dRis ganma-
vlobaSi adgili aqvs molaparakebis mcdelobas, romelic unda dasruldes 
Semdegi aTi dRis ganmavlobaSi (drois SezRudva, romelic ver CaiTvleba 
imperatiulad, wina vadebisagan gansxvavebiT).6

arbitri unda gauZRves molaparakebis (Serigebis) proceduras da unda 
Seecados miiRos SeTanxmebuli gadawyvetileba (me-4 muxlis me-4 punqti). 
molaparakebis mcdeloba mimdinareobs iseve, rogorc es regulirebulia 
№165/01 sakanonmdeblo gankargulebis 66-e muxliT, erTaderTi gansxvave-
biT, rom  molaparakebis procesi ar aris aRsrulebadi ex titolo da, Sesabamis-
ad, unda daregistrirdes Sesabamis ofisSi, raTa mosamarTlem aRasrulos 
igi Tavisi brZanebiT; Tuki molaparakeba ver Sedgeba, procesi grZeldeba 
imave mosamarTlis winaSe davis formiT, magram „arbitrs SeuZlia gamo-

acxados dauSveblad iseTi faqtebisa da Semdgomi mizezebis warmodgena, 
romelic momdinareobs CaSlili molaparakebis zepiri mosmenidan, Tuki 
mas sjera, rom faqtebis dagvianebiT warmodgena ar marTldeba arc erTi 
momxdari garemoebiT, romlis damtkicebac obieqturad SesaZlebelia“ 
(me-4 muxli, me-8 punqti).7

am sistemaSi Cven vxedavT, erTi mxriv,  davis gadawyvetis konsensualu-

rad gadawyvetis warmarTvis seriozul mcdelobas (arbitrisaTvis media-

toris uflebamosilebis miniWebiT) da, meore mxriv, morigebis mcdelo-

basa da SesaZlo Semdgom gangrZobad fazas.8
italiis Sromis samarTlis es regulacia imeorebs frangul mowes-

rigebas, Tumca zogierTi gansxvavebebiT da misi Seswavla gansakuTrebiT 
sainteresoa.

safrangeTSi, dResac ori alnternatiuli gza arsebobs dapirisp-

irebis gadasaWrelad _ gansxvaveba, romelic aRar aris italiis sistemaSi: 
mediacia da morigeba.
5 G. Tarzia, Manuale del processo del lavoro, (Milan, 1999), at 39-40.
6 M. Mocella, Gli strumenti defl  attivi del processo del lavoro ed il nuovo tentativo di conciliazioneex 
art. 410 c.p.c., in Riv. Dir. Lav., (2000), fi  les 1-2, pt. 1, at 43.
7 C. Cecchella, Il tentativo obbligatorio di conciliazione nelle controversie di lavoro privato epub-
blico, in Mass. Giur. Lav., (1999), at 785.
8 M. Taruffo, Dimensione transculturale della giustizia civile, in Riv. Trim. Dir. e Proc. Civ., (2000), 
at 1058 ff.

k. marikonda,  muxli 47



495

mediacia ganimarteba, rogorc mediatoris mcdeloba, rom Searigos 
mxareebi da daexmaros maT ipovon dapirispirebis gadaWris gza. igi Sesa-
Zloa, ganxorcieldes rogorc sasamarTlo procesis msvlelobisas, ise 
eqstra-samarTlebrivi gziT. pirvel SemTxvevaSi,  igi mowesrigebulia 
samoqalaqo saproceso koedqsis 131-e muxlis 1-li da Semdgomi punqtebiT 
da mimdinareobs mosamarTlis zedamxedvelobis qveS. amitom mosamarTlem, 
mxareTa SeTanxmebis Semdegom, SesaZloa, mimarTs mediacias, daniSnos 
amisaTvis mediatori, romelic miukerZoebeli mesame, damoukidebeli da 
Sesabamisi kvalifikaciis mxarea.  mediacia SesaZloa, gagrZeldes ara uem-

tes sami Tvisa da misi konfidencialuroba garantirebulia.
mediatoris anazRaureba  ganisazRvreba mosamarTlis mier da mas ix-

dian mxareebi mediaciis dawyebisas,  im gadaxdisuunaro pirTa gamoklebiT, 
romlebic iReben sargebels samarTlebrivi damxarebidan.

Tuki mediacia mimdinareobs samarTlebrivi procesis miRma, igi ar aris 
srulad regulirebuli. morigeba aris mxareTa mier miRweuli SeTanxmeba 
an maT Soris arsebuli molaparakeba, an mesame piris (momrigeblis) Careva. 
morigeba mimarTulia davis gadawyvetisaken iseTi SedegiT, romelic mis-
aRebia im pirebisaTvis, visac igi exeba.

mxareebs SeuZliaT mimarTon molaparakebisaTvis momrigebels samarT-

lebrivi procesis miRma, im pirobiT, rom dava  exeba moqmed uflebebs. mom-

rigeblebi iReben mxareebs, romlebsac SeuZliaT mimarTon samarTlebriv 
daxmarebas. isini moqmedeben sruli konfidencialurobis farglebSi da  
Segrovebuli gancxadebebi ar SeiZleba kvlav warmodgenil da citirebul 
iqnes sasamarTlo procesis dros mxareTa SeTanxmebis gareSe. SeTanxmebam 
SeiZleba miiRos aRsrulebis Zala, Tuki mxareebi daayeneben aseT Suamd-

gomlobas mosamarTlis winaSe.
samarTlebrivi TvalsazrisiT,  morigeba ganimarteba rogorc SeTanx-

meba, romelic miiRweva mxareTa mier mosamarTlis zedamxedvelobis qveS, 
raTa procesi dasruldes SeTanxmebuli gadawyvetilebiT, vidre Tavs 
moxveuli samarTlebrivi avtoritetis gamoyenebiT. damatebiT, mxareTa 
SeTanxmebis SemTxevvaSi juge d’instance  da juge de proximitė-s SeuZlia, daniS-

nos momrigebeli. es aris  sasamarTlo moxele, romelic registrirebulia 
saapelacio sasamarTlos pirveli prezidentis mier Sedgenil siaSi, juge 
d’instance-is SeTavazebis safuZvelze. morigeba ufasoa9.

Tuki dava dasruldeba molaparakebiT, mxareTa, mosamarTlisa da kan-
cleris mier xelmowerili saproceso aqti aRsrulebadia. Tuki SeTanx-

meba ver iqna miRweuli, saqme SeiZleba gadawydes dauyovnebliv; Tuki 
mxareebi daTanxmdebian an igi SesaZloa, gaxdes kancleris gancxadebisa 

9 P. Bellet, Les conciliateurs en France, in Les conciliateurs, la conciliation, (Paris, 1983), at 
37-44. 
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an dekalaraciis sagani, moTxovnis mniSvnelobisa da SromiTi davis xasi-
aTidan gamomdinare. praqtikaSi,  umetes SemTxvevaSi, tribunauc d’instance-is 
morigebis mosmenebi tardeba mosamarTlis mier.10

morigeba igegmeba sasamarTlo procesis msvlelobisas mxareTa Se-
TanxmebiT, romlis ganmavlobaSi juge d’instance an juge de proximité, maTi Tanx-

mobiT niSnavs momrigebels, raTa gagrZeldes molaparakebis mcdeloba.
momrigebeli iRebs mxareebs sruliad konfidencialur garemoSi. Tuki 

SeTanxmeba miiRweva, mosamarTle amowmebs mas. Tuki SeTanxmeba ver miiRw-

eva, sasamarTlo procesi grZeldeba.
marTlmsajulebaze orientacia da samarTali aZlevs uflebamosile-

bas juge d’instance da juge de proximité-s, ubrZanos mxareebs Sexvdnen momrigeb-

els imisaTvis, raTa miiRon informacia molaparakebis sagnisa da procesis 
Sesaxeb.11 morigeba da mediacia, italiur sistemisagan gansxvavebiT, yov-

elTvis nebayoflobiTia.
morigeba da mediacia SeiZleba damTavrdes mxolod mxareTa SeTanxme-

biT da unda moawesrigos mxolod mxareTa uflebebi. ar aris aucilebeli 
iuristis warmomadgenloba. samarTlebrivi daxmarebis sargebeli SeiZle-

ba uzrunvelyofil iqnes im samarTlebrivi transaqciebisaTvis, romelic 
ganxorcielda iuristis mier sarCelis aRZvramde (1991 wlis 10 ivlisis 
kanoni, me-10 muxli) da mosamarTlis zedamxedvelobas daqvemdebarebuli 
mediaciisaTvis. sxva SemTxvevebSi, Tuki mediacia moiTxovs xarjebs, igi 
gadanawildeba mxareTa Soris.

Tu davis gadawyvetis alternatiuli gza mTavrdeba morigebiT, rac 
gulisxmobs davis gadawyvetisaTvis SromiT urTierTobaSi CarTul mx-
areTa ormxriv daTmobas, igi xdeba aRsrulebadi Président du tribunal de 
grande instance-s mier (axali samoqalaqo saproceso kodeqsis 1441-e muxlis 

10 ix. mag., resolution amiable des litiges-is cnobili Sexeduleba, aide jurisdictionnelle-is da 
aide à l’access au droit-is axali regulacia, aseve maisons de justice et du droit-is mowesrigeba, 
18.12.98, kanoni №98-1163, (romelic nawilobriv Seicvala.  10.07.91 w. №91-647 kanoniT, 
sasamarTlos meSveobiT samarTlebrivi daxmareba (sull’aide) marTlmsajulebis orga-

nizaciis Sesaxeb kodeqsSi damatebul iqna XII Tavi VII wignSi). 1-dan-21-e muxlebis 
mixedviT, tribunaux de grande instance-i daeqvemdebara prezidentis patronaJs.
11 Sead. 08.02.95 w. №95-125 kanonis 21-e muxls (1-li punqti: `Le juge peut, apres avoirob-
tenuir l’accord des parties, designer une personne remplissant les conditionsfi  xèes par decret en Con-
seil d’Etat pour proceder: 1) Soit aux tentative preàlablesde conciliation prescrites per la loi, sauf 
en matier de divorce et de separation decorps; 2) Soit une mediation, en tout état de la procedure et 
y compris en réferé,pour tenter de parvenir a accord entre les parties~); samoqalaqo saproceso 
kodeqsis muxlebi 840.2-e, 847.3-e, romlebic Seicvala 1998 wlis 28 dekembris №98-
1231 gankargulebis 24-dan 26-e muxlebiT, romlebSic aseve aRiniSneba, rom morigebis 
mcdeloba limine litis, tribunal d’istance-is winaSe mimdinare mcire davebis SemTxvevaSi, 
SeiZleba warimarTos gansakuTrebuli formalobebis gareSe mosamarTlis mier dan-

iSnuli momrigeblis mier.
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me-4 punqti). amitom am SeTanxmebebs gaaCnia imave Zala rac [sasamarTlo] 
gadawyvetilebas. sxva SemTxvevebSi, SeTanxmebas eqneba imave Zala, rac 
mxareTa Soris dadebul namdvil xelSekrulebas. Tuki SeTanxmeba ar aR-

sruldeba, dainteresebul mxares SeuZlia mimarTos sasamarTlos.
Teoriulad, ar aris akrZaluli, rom mxareTa Soris arsebobdes Se-

Tanxmeba, romelic uzrunvelyofs davis gadawyvetisaTvis sxvadasxva meqa-
nizmisaTvis mimarTvis saSualebas. is SeiZleba ganxorcieldes mxareTa 
mier. Tumca, SeTanxmeba SesaZloa aikrZalos, Tuki igi iTvaliswinebs iseT 
meqanizms, romelic krZalavs marTlmsajulebis organosaTvis mimarTvis 
SesaZleblobas, vinaidan es ugulebelyofs sasamarTlosadmi xelmisawv-

domobas.12 kerZod,  Conseil des Prudhommes-is winaSe _ marTlmsajulebis 
organo, romlis specializaciac aris damsaqmebelsa da dasaqmebuls So-

ris arsebuli davis gadawyveta _ mimdinareobs procesis is faza, romelic 
Sedgeba molaparakebis savaldebulo mcdelobisagan Sesabamis ofisSi.  es 
procesebi mowesrigebulia Sromis kodeqsis  (Sromis kodeqsis L. 511.1-
li da 516-e da Semdg. muxlebi) debulebebiT. Tu mxareebi SeTanxmdebian, 
Sedgeba angariSi. sxva SemTxvevaSi procesi grZeldeba.

kerZod, Sromis kodeqsi safrangeTSi, moicavs ekonomikuri mizezebiT 
samsaxuridan gaTavisuflebis Sesaxeb normebs, romlebic cota xnis win 
safuZvlianad gadaisinja (2012 wlis 28 ivnisi, №92 kanoni) da warmogvid-

gina cvlilebebi dasaqmebulTa Sesaxeb kanonis me-18 muxlis saproceso 
nawilSi aramarTlmzomier gaTavisuflebasTan dakavSirebiT.13

2012 wlis #92 kanonis SemTxvevaSi, sasamarTlo procesis efeqtiano-

bis gaumjobesebisaTvis potenciurad gamosadeg saSualebaTa Soris, dac-

vis meqanizmTa deferenciacias eniWeba upiratesoba, rac aseve dastur-

deba konstituciiT, ramdenadac mas, Teoriulad, SeuZlia xeli Seuwyos 
konsitituciis me-2 muxlis me-2 punqtis safuZvelze miRebul kanons da 
TviT, konstituciis 24-e muxlis 1-li punqtiT garantirebul sasamarTlo 
zedamxedvelobis efeqtianobas. me-3 muxli awesebs, sxvadasxva situaci-

isaTvis sxvadasxva saxis mopyrobas, romelic modulirebulia gasaCivre-

buli subieqturi Semadgenlobis mixedviT.14
pirvel rigSi, igi xazs usvams 1-li muxlis 47-e punqts, romelSic 67-e pun-

qtTan erTad mocemulia gansaxilveli gadawyvetilebis gamoyenebis sfero.15
maSin, rodesac 1-li muxlis 38-e punqti, romelic 180-dRian da arau-

12 N. Bonnart-Pontay, Les règlements des litiges en dehors des tribunaux: l’expérience desconcili-
ateurs en France, in Les conciliateurs, la conciliation, (Paris, 1983), at 45-66.
13 N. De Marinis, Il licenziamento illegittimo: profi  li concettuali della nozione tra recentitendenzera-
zionalizzatrici e possibili prospettive evolutive, in DL (1994), I, at 450.
14 F. Carpi, Flashes sulla tutela giurisdizionale differenziata, in Riv. Trim. Dir. e Proc.Civ., (1980), at 239.
15 M. Taruffo, Dimensioni transculturali della giustizia civile, in Riv. Trim. Dir. e Proc. Civ., (2000), 
at 1047.
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metes 270-dRian vadas awesebs mosamarTlis monawileobiT saqmis dawyebi-

saTvis, gamoiyeneba nebismieri saxis gaTavisuflebis mimarT, miuxedavad 
imisa, Tu ra raodenobis dasaqmebulia  sawarmoSi, xolo 47-e punqtis moq-

medebis sfero ufro SezRudulia.
sinamdvileSi, am bolo debulebis mixedviT, „48-dan 68-e punqtebis mow-

esrigeba gamoiyeneba im davebis mimarT, romelic exeba  1970 wlis 10 maisis 
№300 kanonis me-18 muxlis hipoTeziT regulirebad gaTavisuflebis ga-
saCivreba da reformis mere, aseve SemTxveva, sadac unda gadawydes Sromi-

Ti urTierTobebis kvalifikaciasTan dakavSirebuli sakiTxebi“.16
fiqsirebuli vadiT dasaqmebulTa Sesaxeb kanonis me-18 muxli, 

№92/2012 Secvlili kanonis 1-li muxlis 42-e punqtiT, moicavs mxolod im 
damsaqmeblebs, romlebsac dasaqmebuli hyavT TxuTmet dasaqmebulze meti 
TiToeul sawarmo erTeulSi an erTsa da imave municipalitetSi an, saer-

Tod xuTze meti piri;  fermerebis mimarT, nebismier SemTxvevaSi, axali 
procedura gamoiyeneba im pirebze, romlebic asaqmeben samoc adamianze 
mets da am damsaqmebelTa mier moTxovnil iqna gaTavisuflebis marTl-

zomierebis dasabuTeba; sxva danarCeni kategoriis dasaqmebulis mimarT 
gamoiyeneba ssk-is (samoqalaqo saproceso kodeqsis) 409-e  da Semdgomi 
muxlebis mowesrigeba.17  

ufro metic, №604/1996 modificirebuli kanonis mixedviT, im dam-

saqmebelTa Soris, romlebic akmayofileben dasaqmebulTa Sesaxeb kanonis 
me-18 muxlis raodenobriv kriteriumebs da mxolod maT, romlebsac exe-
baT namdvili obieqturi mizezi, SeuZliaT isargeblon provinciis Sromis 
komisiis mier gasamarTi prevenciuli molaparakebis axldad SemoRebuli 
faziT (ix. №604/1966 kanonis modificirebuli me-7 muxli).

dabolos, 1-li muxlis 67-e punqtis axali dispozicia gaTavisuflebis 
gasaCivrebis Sesaxeb gamoiyeneba mxolod im davebis mimarT, romlebic war-

moiSva mas Semdeg, rac №92/2012 kanoni Sevida ZalaSi.
amitom sistema xasiaTdeba safexuriani samarTlebrivi patronaJiT: 

pirveli, komentarSi aRwerili reformis done gankuTvnilia mxolod  
„namdvili patronaJis“ saxelwodebiT  cnobili gaTavisuflebisaTvis, ro-

melic adrec gamoiyeneboda, magram gasaCivrda reformis ganxoriciele-

bamde; neli done, piriqiT, gankuTvnilia im gaTavisuflebebisaTvis, rom-

lebic ar xvdeba dasaqmebulTa Sesaxeb kanonis me-18 muxlis gamoyenebis 
sferoSi da  №92/2012 kanonis ZalaSi Sesvlamde gaprotestebuli gaTavi-

suflebebisaTvis.18

16 S. Chiarloni, La giustizia civile tra nuovissime riforme e diritto vivente, in Giur. It., (2009), at 156.
17 A. Di Majo, La tutela civile dei diritti, (Milan, 1993), at 67.
18 F. Rotondi, Il nuovo rito per le controversie aventi ad oggetto l’impugnativa dei licenziamenti, in 
VV. A.A., Il nuovo lavoro. Cosa cambia per aziende e dipendenti, (Milan, 2012), at 165.
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ekonomikuri mizezebiT gaTavisuflebis Sesaxeb franguli mowesrige-

ba Zalian hgavs italiurs, vinaidan safrangeTSic misi SemoReba ganxor-

cielda evropuli kavSiris №75/129 direqtivis implementaciis Sedegad.
pirvel rigSi, kanoni uzrunvelyofs ekonomikuri mizezebiT gaTavisu-

flebis ganmartebas (Sromis kodeqsis L 321-1 muxli): gaTavisfleba dam-

saqmeblis iniciativiT, miuxvedavad dasaqmebulTa raodenobisa, im mizez-

iT, rac „ar ukavSirdeba dasaqmebuls“.
gaTavisuflebis Sesaxeb mowesrigeba icvleba imis mixedviT, exeba Tu 

ara igi: calkeul dasaqmebuls (individualuri gaTavisufleba ekonomi-

kuri mizezebiT), 2-dan 9 dasaqmebulamde 30 dRis ganmavlobaSi („mcire“ 
koleqtiuri daTxovna) an minimum 10 dasaqmebuls 30 dRis ganmavlobaSi 
(„didi“ koleqtiuri daTxovna).

Tumca, zogadad, kanoni adgens, rom gaTavisufleba aramarTlzomieria, 
Tu damsaqmebelma ar uzrunvelyo dasaqmebuli aucilebeli gadamzadebiT 
(treningiT) an, SesaZleblobis arsebobisas, Tu ar SesTavaza dasaqmebuls 
msgavsi pozicia, an  naklebad kvalificiuri samuSao kompaniaSi an Sesabamis 
kompaniaTa jgufSi poziciis arsebobisas.

ekonomikuri mizeziT individualuri gaTavisuflebisaTvis uzrunve-

lyofili procedura advilia sxva SemTxvevebTan SedarebiT, magram nebis-
mier SemTxvevaSi mainc sakmaod kompleqsuria.

am mocemulobaSi damsaqmebeli ar aris valdebuli, konsultacia ga-
iaros kompaniis profesiuli gaerTianebis warmomadgenlebTan an moax-

dinos maTi informireba. man unda SearCios gasaTavisuflebeli dasaqme-

buli koleqtiur xelSekrulebaSi an, Semdgom, adgilobriv profesiul 
gaerTianebasTan warmoebuli konsultaciebiT gansazRvruli kriteri-

umebis mixedviT (Sromis kodeqsis L 321-1-1 muxli). am kriteriumebSi Sedis 
ojaxis wevrebis damokidebuleba dasaqmebulze, samsaxuris xangrZlivoba 
da axali samuSaos povnasTan dakavSirebuli sirTuleebi. Sesabamisad, dam-

saqmebelma unda  moiwvios dasaqmebuli da misces mas informacia gaTavi-

suflebis mizezebis Sesaxeb (Sromis kodeqsis L 122-14 muxli), SesTavazos 
gadamzadeba an kvalifikaciis Secvla (Sromis kodeqsis L 321-4-2 muxli). 
mogvianebiT, damsaqmebelma werilobiT unda Seatyobinos dasaqmebuls 
gaTavisuflebis Sesaxeb, magram ara ugvianes Sexvedridan Svidi dRis an 15 
dRisa, Tuki dasaqmebuli menejeria (e.w. „time off~, „gasaazrebeli dro“), 
xolo xelmZRvanel administraciul organos (dasaqmebis marTvis depar-

tamenti)  gaTavisuflebis Setyobinebidan 8 dRis ganmavlobaSi.
Tuki damsaqmebels 30 dRis ganmavlobaSi ganzraxuli aqvs 2-dan 9-mde 

dasaqmebulis gaTavisufleba, man unda daicvas specialuri procedura, 
romelic aseve dayofilia fazebad.  pirvel rigSi, man unda gansazRvros 
SesarCevi kriteriumebi zemoaRniSnulis gaTvaliswinebiT. mogvianebiT, 
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saWiroa konsultacia personalis warmomadgenlobasTan (sawarmoebSi 50-
ze naklebi dasaqmebuliT) an biznes komitetTan (sawarmoebSi 50-ze meti 
dasaqmebuliT), romlebic informirebuli unda iyvnen gaTavisuflebis 
mizezebis, Sesabamisi profesiuli kategoriebisa da gaTavsuflebulTa 
raodenobisa da a.S. sakiTxebis Sesaxeb (Sromis kodeqsis L 321-4 muxli).

mas Semdeg, rac damTavrdeba profesiul gaerTianebasTan konsulta-

ciebi, damsaqmebeli moiwvevs dasaqmebuls aRwerili wesebis Sesabamisad. 
am momentidan meordeba Sesabamisi procedura. Tuki gaTavisufleba exeba 
minimum 10 dasaqmebuls, procedura namdvilad ufro kompleqsuri xdeba 
da damsaqmeblis valdebulebebic izrdeba. damatebiT, procedura gansx-
vavdeba imis mixedviT, sawarmoSi muSaobs 50-ze met Tu naklebi dasaqmebu-

li. amis mizania damsaqmeblis mier dagegmili gaTavisuflebis socialuri 
zegavlenis Semcireba.

sinamdvileSi,  udavod, orive sistemaSi SromiTi urTierTobebi sak-
maod kompleqsuria. Cveulebrivi ambavia italiis sistemaSi „ganviTarebis 
gaTvaliswinebiT, dasaqmebis reformis sferoSi moqmedi dispoziciebis“  
mozaikis Sevseba: SemoTavazebul iqna ramdenime saTanado cvlileba sap-
roceso samarTalSi.

rogorc raodenobrivi, ise xarisxobrivi TvalsazrisiT, samuSao adg-

ilebis Seqmnis SesaZleblobis mqone bazris realizacia19,  socialur-
ekonomikuri zrda da umuSevrobis donis Semcireba miRwevadi iqneba ara 

mxolod ufro stabiluri SromiTi urTierTobebis CamoyalibebiT, swav-
lebis waxalisebiTa da socialuri usafrTxoebis ufro efeqtiani garan-

tiiT, aramed, aseve diferencirebuli procedurebiT, romelTa mizania 
gasaCivrebuli gaTavisuflebis Sesaxeb davis gadawyvetis daCqareba.20

aman SesaZloa moizidos ucxoeli damsaqmeblebi, romlebic ufro me-
tad motivirebulni gaxdebian ganaxorcielon investicia italiaSi. faq-

tobrivad, ukanaskneli wlebis yvela reformaSi iyo  mcdeloba samoqa-

laqo-saproceso normebis modificirebisa, raTa igi „konkurentunariani“ 
gamxdariyo evropis analogiur procedurul modelebTan.

klara marikonda

neapolis (italia) meore universitetis Jan mones sax. politikur

 mecnierebaTa departamentis SedarebiTi kerZo samarTlis

 akademiuri departamentis asistenti profesori da mkvlevari

19 N. Irti, L’ordine giuridico del mercato, (Rome-Bari, 2004); iqve, Nichilismo giuridico, (Rome-Bari, 
2004) and Id., Il salvagente della forma, (Rome-Bari, 2007).
20 W. Giulietti, Crisi economica e liberalizzazioni, in <www.giustamm.it>, n. 5/2012, § 4.1.
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muxli 48. individualuri davis ganxilva da gadawyveta 

1. individualuri dava unda gadawydes mxareTa Soris SemaTanxmebeli 
procedurebiT, rac gulisxmobs dasaqmebulsa da damsaqmebels Soris 
pirdapiri molaparakebebis gamarTvas. 

2. mxare meore mxares ugzavnis SemaTanxmebeli procedurebis dawyebis 
Sesaxeb werilobiT Setyobinebas, romelSic zustad unda iyos gansaz-

Rvruli davis warmoSobis safuZveli da mxaris moTxovnebi. 
3. meore mxare valdebulia am muxlis me-2 punqtiT gaTvaliswinebuli 

werilobiTi Setyobineba ganixilos da Tavisi gadawyvetileba werilobiT 
acnobos mxares Setyobinebis miRebidan 10 kalendaruli dRis ganmavloba-

Si.
4. warmomadgenlebi an mxareebi iReben werilobiT gadawyvetilebas, 

romelic arsebuli SromiTi xelSekrulebis nawili xdeba.
5. Tu am muxlis me-2 punqtiT gaTvaliswinebuli werilobiTi Setyo-

binebis miRebidan 14 kalendaruli dRis ganmavlobaSi SeTanxmeba ver iqna 
miRweuli, mxares ufleba aqvs, mimarTos sasamarTlos.

6. Tu am muxlis me-2 punqtiT gaTvaliswinebuli werilobiTi Setyo-

binebis miRebidan 14 kalendaruli dRis ganmavlobaSi mxarem Tavi aarida 
SemaTanxmebel procedurebSi monawileobas, davis faqtobrivi garemoe-

bebis mtkicebis tvirTi mas ekisreba.
7. mxareebi SeiZleba SeTanxmdnen davis arbitraJisaTvis gadacemaze.
8. dauSvebelia davis ganxilvis procesSi mxaris mier moTxovnis gaz-

rda an davis sagnis Secvla.

muxli 481. koleqtiuri davis ganxilva da gadawyveta 

1. koleqtiuri dava (dava damsaqmebelsa da dasaqmebulTa jgufs an 
damsaqmebelsa da dasaqmebulTa gaerTianebas Soris) unda gadawydes  mx-
areTa Soris SemaTanxmebeli procedurebiT, rac gulisxmobs damsaqmebel-

sa da dasaqmebulTa jgufs (sul mcire 20 dasaqmebuli) an damsaqmebelsa 
da dasaqmebulTa gaerTianebas Soris pirdapiri molaparakebebis gamarT-

vas an mediacias erT-erTi mxaris mier saqarTvelos Sromis, janmrTelo-

bisa da socialuri dacvis ministrisaTvis (Semdgom _ ministri) Sesabamisi 
werilobiTi Setyobinebis gagzavnis SemTxvevaSi. 

2. mxare meore mxares ugzavnis SemaTanxmebeli procedurebis dawyebis 
Sesaxeb werilobiT Setyobinebas, romelSic zustad unda iyos gansaz-

Rvruli davis warmoSobis safuZveli da mxaris moTxovnebi.
3. molaparakebebis nebismier stadiaze, SeTanxmebis misaRwevad mxares 
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ufleba aqvs, werilobiT mimarTos ministrs mediaciis dawyebis mizniT da-

vis mediatoris daniSvnis Taobaze. werilobiTi Setyobineba imave dRes ga-
daecema davis meore mxaresac. 

4. am muxlis me-3 punqtiT gaTvaliswinebuli werilobiTi Setyobinebis 
miRebis safuZvelze ministri niSnavs davis mediators saqarTvelos mTav-

robis normatiuli aqtiT damtkicebuli koleqtiuri davis SemaTanxmebeli 
procedurebiT ganxilvisa da gadawyvetis wesis Tanaxmad. davis nebismier 
stadiaze ministrs ufleba aqvs, maRali sazogadoebrivi interesis arse-

bobis SemTxvevaSi, mxaris werilobiTi mimarTvis gareSe, sakuTari inicia-

tiviT daniSnos davis mediatori, rac werilobiT unda ecnobos mxareebs. 
5. davis nebismier stadiaze ministrs ufleba aqvs, miiRos gadawyvetile-

ba SemaTanxmebeli procedurebis Sewyvetis Sesaxeb. 
6. mxareebi valdebuli arian, monawileoba miiRon SemaTanxmebel pro-

cedurebSi da daeswron am mizniT davis mediatoris mier gamarTul Sexve-
drebs. 

7. ministris moTxovnis SemTxvevaSi davis mediatori valdebulia gaug-

zavnos mas angariSi davasTan dakavSirebiT.
8. davis nebismier stadiaze mxareebi SeiZleba SeTanxmdnen davis arbi-

traJisaTvis gadacemaze.
9. davis mediatori valdebulia ar gaamJRavnos informacia an doku-

menti, romelic misTvis, rogorc davis mediatorisTvis, gaxda cnobili.

komentari

davebis sasamarTlos miRma mowesrigeba aris marTlmsajulebis krizisze 
sazogadoebis pasuxi  an, ufro metad, esaa pasuxi samarTlis funqciaTa xe-
laxali ganmartebisa  da Tavad sazogadoebrivi cvlilebebisadmi moqmedi 
institutebis misadagebis saWiroebaze.

italiis kanonmdeblobis gulmodgine analizidan Cans, erTi mxriv,  
uflebaTa moqmedebis sferos gafarToeba da samarTlis sferos im 
sivrced zrda, sadac SesaZloa, ganmtkicdes axali uflebebi da, meore 
mxriv, finansuri Sesabamisobisa da saxelmwifos intervenciuli funqci-

is krizisi, rac gamoiwvia sajaro administrirebis winaSe arsebulma sir-

Tuleebma, romlebic ukavSirdeba socialuri dinamikis kompleqsurobis 
zrdaze swraf da racionalur pasuxs. 

amitom, marTlmsajulebaze zrdad moTxovnas Seesabameba is poli-

tikuri da kulturuli moZraoba, romelic moiTxovs sasamarTlo pro-

cesisagan gansxvavebuli instrumentebis miRebas, romlis mizania mar-

Tlmsajulebis xelmisawvdomobis uzrunvelyofa, raTa gafarTovdes 

k. marikonda,  muxli 48-481



503

sasamarTlos miRma uflebaTa dacvis SesaZlebloba, ganxorcieldes davis 
gadawyvetis alnternatiuli meTodebis stimulireba rogorc sasamarT-

los gantvirTvisaTvis, ise, gansakuTrebiT, moqalaqeTa Soris arsebuli 
konfliqtisaTvis saerTo, da ufro xSirad damakmayofilebeli pasuxis 
moZiebis mizniT; yovelive es igrZnoba rogorc evropul kavSirSi, ise aSS-
Si rogorc samoqalaqo, ise sisxlis samarTalSi (mediaciasTan dakavSire-

buli debatebiTa da eqsperimentebiT).1
am Sexedulebas emxroba evropuli kavSiric (sabWos daskvnebi, Tampere 

1999 _ V Tavis 29-dan-32-e punqtebi uzrunvelyofs „evropaSi marTlmsa-

julebaze saukeTeso wvdomas“) da mudmivad mimarTulia Tavisuflebis, 
usafrTxoebisa da marTlmsajulebis saerTo-evropuli sivrcis ganviTa-

rebisaken.
aseTivea, Sexedulebac, romelmac  sakmaod swrafad gamoiwvia kanon-

proeqtebis wardgena  samoqalaqo marTlmsajulebis xelmisawvdomo-

bisaTvis davebis konsensualuri gadawyvetis sferoSi da samoqalaqo sa-
samarTlo procesis xangrZlivobis Semcirebis mizniT, raTa momxdariyo 
konfliqtebis TviTregulacia rogorc davis ganeitralebis meSveobiT, 
ise dacvis moqmedebis sferos gafarToebiT.

es yvelaferi xorcieldeba  informaciuli qselis, konfliqtis samar-

Tlebrivi gadaWris dadgenili kursis nacvlad, alternatiuli gzis arCe-

vis SesaZleblobis, xelmZRvanelobisa da sasamarTloTa mier zogadad 
molaparakebis modelis miRebis, sasamarTlosa da advokatebTan erTad 
muSaobis, molaparakebisa da konfliqtis kulturaSi kooperaciis meSveo-

biT, rac  savsebiT Seesabameba rogorc konstituciur, ise evropul prin-

cipebs.
am samarTlebriv CarCoSi, Sromis samarTlisa (marTlmsajulebis 

moTxovna mzrunvelobis ganxorcielebaze, calkeul davaSi, susti an, 
nebismier SemTxvevaSi, [kontrahentTan] uTanasworo subieqtebis interes-

Ta mniSvnelobidan gamomdinare, efeqtianobis mizniT) da procesualuri 
Sromis samarTlis maxasiaTeblebi (beWdis valdebulebisagan gaTavisu-

fleba, naklebad formalizebuli procesebi, specialuri instrumentebi 
specialuri situaciebisTvis, koleqtiuri da seriuli saqmeebi) uzrunve-

lyofs SromiT davebis seqtors eqstrasamarTlebrivi gadawyvetis for-

maTa SerCevis SesaZleblobiT an iseTi alternativebiT, romlebic gansx-
vavdeba konfliqturi sentenciebisagan.2

kerZo, sajaro Tu profesiuli gaerTianebis mier warmoebuli davebis 

1 G. Ghezzi, Giuristi e legislatori nel diritto sindacale e del lavoro italiano, in Riv. It. Dir. Lav., (1997), 
I, at 6 ff.
2 F. Borgogelli, Conciliazione e arbitrato: le nuove regole e il regime di inderogabilità deicontratti 
collettivi, in Lav. Dir., 2, (2002).
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eqstrasamarTlebrivi gadaWris RonisZiebebi zustad dasaqmebis seqtorSi 
asrulebs namdvili SromiTi saproceso sistemebis alternatiul da srul 
funqcias.3

brinjis warmoebis sferoSi SromiT xelSekrulebebTan dakavSire-

buli davebis momrigebeli komisiis (Conciliation Commision), aRwerili al-

ternatiuli mowesrigebis safuZlebidan gamomdinare, moqmedebebidan da 
soflis meurneobis sferoSi miyenebuli dazianebebis ganmxilveli saarbi-

traJo komisiebis departamentis praqtikidan (rac korporaciuli siste-

mis gavliT, efuZneba postkonstituciur koleqtiur saxelSekrulebo 
debulebebsa da individualuri gaTavisuflebis sferoSi fakultaturi 
molaparakebis procedurebs, romlebic ganzogadebul iqna SromiTi dav-

ebis sasamarTlo sistemis reformiT, 1998 wlidan moyolebuli dRes mo-

qmed normebSi), dgindeba, rom yvela SromiT davas win unda uZRodes saval-

debulo momrigebluri molaparakebis procedura.
swored, molaparakebazea dafuZnebuli Sromis samarTalSi davis al-

ternatiuli gadawyvetis dinamika;  igi sasamarTlo procesis an misi samar-

Tlebrivi Sedegis avtoritetuli Rirebulebis alternativaa.4
saWiroa, mokled mainc SevexoT arbitraJis instituts, romelsac 

tradiciulad eWviT uyureben Sromis samarTalSi, mxareTa poziciebis 
arsebiTi gansxvavebidan gamomdinare, Tumca igi potenciurad gamosadagi 
saSualeba xdeba  umetesi davebisaTvis ssk-is (samoqalaqo saproceso kod-

eqsis) 412-e muxliT gaTvaliswinebuli koleqtiuri xelSekrulebebisaT-

vis gansazRvruli araregularuli arbitris meSveobiT, gansakuTrebiT: 
sajaro samsaxuris sferoSi, imave sferoSi koleqtiuri xelSekrulebebis 
avTentikuri ganmartebis an maTi efeqtianobis preiudiciuili damowmebis, 
namdvilobisa da interpretaciis (romelic SesaZloa, ganxorcieldes av-
tonomiurad Semdgenel mxareTa mier, an, individualur davaSi, mosamar-

Tlis mier sajaro administraciis molaparakebebSi warmomadgenlobis 
saagentos (Agency for the Representation in Negotiations of the Public Administra-
tion _ ARAN) mowveviT), an sxva molaparakebis procedurebis (romlebic 
mosalodenelia xelSekrulebebis gagrZelebisas an sajaro momsaxurebis 
sferoSi mimdinare gaficvis sagnidan gamomdinare) dros.

ssk-is (samoqalaqo saproceso kodeqsis) 410-e muxlis mixedviT, ro-

melic refomulirebul iqna №80/98 sakanonmdeblo gankargulebis 36-e 
muxliT, „visac surs, rom wamoiwyos samarTlebrivi procedurebi im 
moTxovnis safuZvelze, romelic dakavSrebulia ssk-is (samoqalaqo sap-
roceso kodeqsis)  409-e muxliT uzrunvelyofil urTierTobebTan da ar 
surs, daemorCilos koleqtiur xelSekrulebebsa da SeTanxmebebSi moce-

3 E. Massi, Conciliazione e arbitrato nel nuovo processo del lavoro, (2011).
4 R. Abel (ed.), The politics of informal justice, vol. 2, (New York, 1982).
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mul molaparakebis procedurebs, xeli unda Seuwyos momrigebelTa sab-
Wos mier ganxorcielebul mcdelobas, Tavisive an im profesiuli kavSiris 
meSveobiT, romelsac Sesabamisi mandati gaaCnia ssk-is (samoqalaqo sapro-

ceso kodeqsis)  413-e muxliT gaTvaliswinebuli kriteriumebis mixedviT“.
amgvari mowesrigeba moqmedebs adgilobrivi teritoriuli erTeu-

lis farglebSi moqmedi wesebis mixedviT, romelic miuTiTebs adgilo-

brivi sasamarTlo xelisuflebis organoebze (urTierTobis warmoSobis 
adgilas arsebuli sasamarTlo, sawarmos adgilsamyofelis sasamarTlo, 
an ukanaskneli adgilsamyofelis miRma arsebuli sasamarTlo (sawarmos 
filialis) teritoriaze, sadac dasaqmebuli asrulebda samuSaos gaTavi-

suflebis momentisaTvis).
 kanoni gansazRvravs rogorc komisiis (sabWoebis) Semadgenlobas, 

romelic yalibdeba provinciis dasaqmebis ofisis mier da Sedgeba Ta-

vad ofisis, damsaqmeblebisa da dasaqmebulebis warmomadgenlebisagan, 
aseve qvekomisiebis Camoyalibebis SesaZleblobas. igi aseve aregulirebs 
moTxovnis arsebiT da procedurul Sedegebs da komisiis funqcias davis 
molaparakebiT mogvarebis mcdelobaze,   10 dRis ganmavlobaSi mxareTa 
mowveviTa da 60 dReSi misi dasrulebiT.

msgavsi regulaciebi SeiZleba vnaxoT mraval iseT sxva evropul siste-

maSi, rogorcaa, magaliTad, germania, sadac profesiuli ganaTlebis Ses-
axeb kanonis (Berufsbildungsgesetz) mixedviT, xelmZRvanel institutebs  da 
profesiis, xelovnebisa da xelobis gildiebs SeuZlia Camoayalibos komis-

iebi profesiuli ganaTlebidan gamomdinare davebis gadawyvetis mizniT 
(Sead. dasaqmebis Sesaxeb kanonis _ ArbGG _ 111-e muxlis, me-2 punqts).  sak-
marisia Camoyalibdes komisia, misTvis mimarTva xdeba savaldebulo.

erTi kviris ganmavlobaSi orive mxaris mier dadasturebis SemTx-

vevaSi, molaparakebis valdebuleba mboWavi xdeba mxareTaTvis. komisiis 
winaSe xelmowerili SeTanxmebebi da  mxareTa mier aRiarebuli komisiis 
gadawyvetilebebi eqvemdebareba aRsrulebas. Tuki ver miiRweva SeTanxmeba 
an molaparakebis Sesaxeb gadawyvetileba ar iqneba miRebuli, mxareebs ori 
kviris ganmavlobaSi SeuZliaT, mimarTon Sromis davebis sasamarTlos.5

damsaqmebelsa da  Sida komisias Soris arsebul davaTa gadawyvetisaT-

vis SesaZlebelia morigebis im komitetisaTvis mimarTva molaparakebisaT-

vis  (kompaniis organizaciuli struqturis Sesaxeb kanonis _ Betriebsver-
fassungsgesetz _ 76-e muxli), romlsac kompaniis doneze ekuTvnis Sida 
molaparakebis funqcia.

komiteti iqmneba damsaqmeblisa da Sida komisiis warmomadgenelTa 

5 G Bierbrauer, J. Falke, K. F. Koch, An interdisciplinary study of the Schiedsmann in the Federal 
Republic of Germany, in Access to justice: promising institutions, M. Cappelletti & J. Weisner (eds.), 
vol. 2, Book III, (Milan, 1979), at 29-102.
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Tanabari raodenobisagan iseve, rogorc ganayofis prezidentisagan, mx-
areTa TanxmobiT.  prezidentis arCevasa da komitetis wevrebis raodeno-

basTan dakavSirebuli uTanxmoebis SemTxvevaSi, gadawyvetilebas iRebs 
Sromis sasamarTlo. kompaniis survilis SemTxvevaSi, aseve SesaZlebelia, 
Camoyalibdes mudmivi momrigebeli komiteti.

momrigebeli komiteti,  kompaniisa da Sesabamisi  dasaqmebulebis 
interesebis mxedvelobaSi miRebiT, ereva mxolod maSin, rodesac 
gadawyvetileba cvlis damsaqmebelsa da Sida komisias Soris dadebul Se-
Tanxmebas (BetrVG-is 76-e muxlis me-5 punqti). es asea, gansakuTrebiT, im 
davebis SemTxvevaSi, magaliTad, romlebic exeba socialuri biznesis (so-
cial business) saerTo menejments, BetrVG-is 87-e muxlis mixedviT6.

mxaris moTxovniT, ori kviris ganmavlobaSi, gadawyvetileba SesaZloa, 
wardgenil iqnes SromiT sasamarTloSi imisaTvis, rom Semowmdes diskre-

ciuli uflebamosilebis farglebi.
sxva SemTxvevebSi, momrigebeli komisia ereva mxolod orive mxaris 

moTxovnisas (BetrVG-is 76-e mxulis me-6 punqti). misi gadawyvetileba 
cvlis damsaqmebelsa da Sida komisias Soris dadebul SeTanxmebas mx-
olod im SemTxvevaSi, Tuki orive mxare manamde  SeTanxmda, mieniWebinaT 
gadawyvetilebis uflebamosileba komitetisaTvis, an Tu aRiareben mis 
gadawyvetilebas mogvianebiT (Semdgomi fazis ganmavlobaSi).

maSinac ki, rodesac socialur mxareTa Soris mimdinare molaparakebe-

bi ar uzrunvelyofs SeTanxmebis SesaZleblobas, rogorc wesi,  mimarTaven 
morigebis proceduras, raTa moagvaron interesTa konfliqti da amasTan, 
Tavidan iqnes acilebuli SromiTi konfliqti. morigebas yovelTvis gaaC-
nia mizani, Seitanos wvlili koleqtiuri xelSekrulebis uzrunvelyofaSi 
da am gziT SinarCunon socialuri mSvidoba.7

umetesma socialurma mxarem specialuri SeTanxmebebi dades morigebis 
Sesaxeb, romlebmac, Sesabamisad, didi mniSvneloba SeiZina praqtikaSi. Tu 
morigebis organo, romelic, ZiriTadad, Sedgeba kancelariaSi arsebul 
mxareTa warmomadgenlobisagan da ganayofis prezidentisagan, ar SeuZli-

aT Seadginon winadadeba SeTanxmebaze an Tuki SeTavazeba uaryofil iqneba  
erT-erTi an orive socialuri mxaris mier, morigebis procedura srul-

deba da  SromiTi konfliqtisaken gza kvlav xsnilia.
maSasadame, morigebis savaldebulo mcdelobas rogorc italiaSi, 

ise germaniaSi, kanonmdeblis mixedviT, aqvs, pirvel rigSi, damamSvide-

beli, meore mxriv, ki wamaxalisebeli funqcia, raTa mxedvelobaSi iqnes 

6 E. Blankenburg, Y. Taniguchi, Informal alternatives to and within formal procedures, in Justice and 
effi  ciency: the eighth world congress on procedural law, (Deventer, 1989), at 335-360.
7 W. Brazil, What lawyers want from judges in the settlement arena, in Federal rules decisions, (1985), 
CVI, at 85-106.
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miRebuli procesamde konfrontaciis SedegTa gaazreba, SeTanxmebisaT-

vis momzadeba, xolo, mesame mxriv, mas aqvs samarTlebrivi dapirispirebis 
ganeitralebis funqcia.8

Cvens sistemaSi konstituciur samarTalSi ganimarteba (sakonstitu-

cio sasamarTlo 276/00) damamSvidebeli da gamaneitralebeli saWiroeba, 
aseve, konstituciis 24-e muxliT gansazRvrul sarCelis efeqtianobas So-

ris dabalansebuli kompromisis buneba, romelic warmodgenilia procesa-

mde molaparakebis savaldebulo mcdelobis danergviT.9
molaparakebis waxaliseba, radganac igi savaldebuloa, SesaZloa 

gamoiyurebodes winaaRmdegobrivad, magram, vinaidan sarCelis uflebis 
aRiareba ar gulisxmobs mis dauyovnebliv gamoyenebas, aramed SesaZloa, 
gadavaddes da daeqvemdebaros iseTi Rirebulebebisa da interesebis dac-

vis valdebulebas, romlebic analogiurad imsaxureben samarTlebriv 
meurveobas, Tuki instituti Camoyalibdeba rogorc aucilebeli proce-

duruli moTxovna da daigegmeba, igi ar daayenebs safTxis qveS  moTxovni-

li subieqturi poziciebis realizacias.
crurwmena, romelic iwvevs SiSs, faqtobrivad, droebiTia. 412-e muxli 

moTxovnis mqone mxares aniWebs procesis ekonomiurobis moTxovnisa da 
davis SesaZlo Semcirebis proporciul valdebulebas, romelic monetis 
meore mxarea  konstituciis 111-e muxliT gansazRvruli samarTliani sa-
samarTlos principis ganviTarebaSi.

dabolos, ssk-is (samoqalaqo saproceso kodeqsis) 4122 muxlis mixed-

viT, ar aris akrZaluli arc uzrunvelyofisa da aucilebeli proceduru-

li instrumentebisaTvis mimarTva da arc sazedamxedvelo procedurebi-

saTvis ise, rogorc amas ganmartavs sakonstitucio sasamarTlo.
morigebis mcdelobis iuridiuli buneba pirdapir Camoyalibebulia 

s.s.k. (samoqalaqo saproceso kodeqsis) 4122 muxlSi, sadac igi aRwerilia, 
rogorc sarCelis dasaSvebobis piroba, rac SesaZloa, gasaCivrebul iqnes 
mowinaaRmdege mxaris mier an dadgindes ex offi cio pirveli mosmenisas, rac 
gamoiwvevs sasamarTlo gadawyvetilebis gadavadebisa da morigebis mcde-

lobisaTvis savaldebulo vadis gansazRvris, aseve amis Semdgom procesis 
ganaxlebis meqanizmis amoqmedebas, romlis SeusruleblobisaTvis sanqcia 
iqneba sarCelis gauqmeba.

praqtikaSi problemebi dakavSirebulia morigebis mcdelobis rezul-

tatTan iseve, rogorc misi xangrZlivobisa da mcdelobis Sedegebis Semow-

mebasTan.

8 U. Romagnoli, (entry) Diritto del lavoro (storia del), in Dig. Disc. Priv. Sez. Comm.,vol. IV, (1989), 
at 488.
9 A. Pizzoferrato, Giustizia privata del lavoro, in F. Galgano (ed.), Trattato di dirittocommerciale e di 
diritto pubblico dell’Economia, vol. XXXII, (Padua, 2003).
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rac Seexeba dros, Tavad kanonmdebeli unda amCnevdes sakmaod mcire 
vadas, minimum, farTomasStabiani SemTxvevebisaTvis, romliTac 60-dRiani 
vadis amowurvis Semdgom, komisiis mier mxareTa mouwvevlobis SemTxveva-

Sic, moTxovna eqvemdebareba sasamarTlo ganxilvas; Tumca es pragmatuli 
gadawyvetileba avlens faqts, rom bevr SemTxvevaSi vadis amowurva ar aris 
namdvilad misaRebi.

meore mxriv, administraciuli TvalsazrisiT, morigebis mcdelobis 
Sedgebis Semowmeba praqtikaSi sakmaod iSviaTia, rom, ssk-is (samoqalaqo 
saproceso kodeqsis) 4122-e muxlis mixedviT warmoebuli, warumatebeli 
morigebis mizniT gamarTuli zepiri mosmenisas moixseniebodes molapara-

kebis CaSlis an nawilobrivi SeTanxmebis mizezebi. es faqti aseve arTulebs 
gansaxilveli muxlis bolo punqtSi mocemuli wesis gamoyenebas; mosamar-

Tlis uflebamosileba da movaleobaa gaiTvaliswinos Tavis gadawyvetile-

baSi CaSlili morigebis samarTlebrivi xarjebi, garda sasamarTloSi 
gamoucxadeblobis SemTxvevisa;  morigebis winadadebis Seusruleblobaze 
sasamarTlo kontroli nebismier SemTxvevaSi bundovania.

nebismier SemTxvevaSi,  Tuki naTelia, rom praqtikaSi morigebis swori 
mcdeloba iwvevs yvela im sakiTxis aRniSvnis valdebulebas, romelTa ganx-
ilvasac piri apirebs sasamarTlo procesis ganmavlobaSi  da, ramdenadac 
savaldebulo molaparakebis mcdelobis moTxovnis registracia aucile-

belia procesis gagrZelebisaTvis, es saWiroa mowesrigebis mizinebisaT-

vis, raTa moxdes moTxovnaTa komunikacia da aRiareba mowinaaRmdege mx-
aris mier. sistemas aseve gaaCnia poziciaTa kristalizaciis an, minimum,  
sasamarTloze warmoTqmamde, dasasmeli SekiTxvebis ganmartebis upirate-

soba.
Semcirebis sistema (morigebis waxaliseba), profesiul gaerTiane-

bebTan an Sromis ofisis winaSe (ganxorcielebuli) morigebebis SemTx-

vevebSi, ganmtkicebulia dasaqmebulTa gausxvisebeli uflebiT, rom sk-is 
(samoqalaqo kodeqsis) 2113-e muxlis mixedviT, morigebis aqtidan 6 Tvis 
ganmavlobaSi, Sedegebis sasamarTlo wesiT gauqmebis sarCelisas, rezul-

tati aRar SeiZleba Sinaarsobrivad sadavo gaxdes profesiul kavSirebTan 
da administraciuli wesiT, radgan saxezea sasamarTlos mier ganxiluli 
faqtebi.

es asea im TeoriebTan mimarTebiTac, romlebic acalkevebs am morige-

bebs  sistemidan, romelic uzrunvelyofs SedegTa Seudavebel xasiaTs, 
Tuki damtkicdeba muSakisaTvis gaweuli namdvili daxmareba da morigebis 
dros kanonismieri profesiuli kavSiris mxardaWeris funqciis  ganxor-

cieleba, rac gulisxmobs teritoriuli erTeulis Sromis ofisis mier us-

amarTlo garemoebebis ararsebobis dadgenas.10

10 G. Tarzia, Manuale del processo del lavoro, (Milan, 1999), at 38; F. P. Luiso, Il tentativo obbligatorio 
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sajaro mosamsaxureebTan  xelSekrulebebis (rac gulisxmobs samuSao 
adgilebs sajaro administraciaSi) dadebis Semdeg da sajaro administra-

ciaSi dasaqmebis sistemis Sesaxeb ZiriTdi kanonis (TU №165/01) reformiT 
dasrulda sakanonmdeblo procesi, ssk-is (samoqalaqo saproceso kodeq-

sis)  410-e muxlis msgavsad, morigebis savaldebulo mcdeloba SemoRebul 
iqna im individualuri davebis mimarT, romlebic gadaeca rigiT mosamar-

Tles, TU-s 65-e muxliT.
dapirispirebis preiudiciuli faza, aseve SemoRebul iqna sajaro dam-

saqmeblebTan davebisaTvis.
es savaldebulo mcdeloba unda moiTxovos im pirma, romelsac surs 

wamoiwyos samarTlebrivi procesi (kompetenturi mosamarTle aris rigiTi 
mosamarTle, romelic moqmedebs rogorc SromiTi sasamarTlos mosamar-

Tle) sajaro administraciasTan arsebul SromiT urTierTobebTan dakav-

SirebiT; №165 sakanonmdeblo gankargulebis pirveli muxlis me-2 punqtis 
mixedviT: „sajaro administraciaSi moiazreba yvela samTavrobo adminis-

tracia, maT Soris, institutebi da nebismieri rangisa da xarisxis skolebi 
da saganmanaTleblo dawesebulebebi, saxelmwifo kompaniebi da avtonomi-

uri marTvis administraciebi, regionebi, olqebi, municipalitetebi, mTis 
Temi da maTi konsorciumi da asociaciebi, universitetebi, gansaxlebis 
proeqtebis avtonomiuri dawesebulebebi, savaWro palatebi da maTi aso-

ciaciebi, yvela arakomerciuli erovnuli, regionaluri da adgilobrivi 
sajaro organoebi, janmrTelobis erovnuli saagentoebis, sajaro admin-

istraciis erovnuli warmomadgenlobis saagneto (ARAN) da №300, 30-7-99 
sakanonmdeblo gankargulebiT gansazRvruli saagentoebi“.11

di conciliazione nelle controversie di lavoro, communication presentedat the conference mentioned 
in footnote 28, in Riv. It. Dir. Lav., (1999), I, at 375 ff.; G. Costantino, L’accertamento pregiudiz-
iale della effi  cacia, validità ed interpretazionedei contratti collettivi, in Corr. Giur., (1998), at 32; 
Trib. Milano, 17 February 1999, in Lav. nella Giur, (1999), at 553 and in Giur. It. (2000), at 309, 
m. mafuCinis miTiTebiT. amasTan dakavSirebiT, SeuZebelia ar SemogTavazoT is sam-
wuxaro SeniSvna, romelsac gaecnobiT detalur esseSi R. Tiscini, Il tentativo obbligatorio 
di conciliazione nelle controversiedi lavoro, in Riv. Arb., (1999), at 1110, sadac xazgasmulia, am 
mcdelobis xasiaTi: „namdvili pasuxismgebloba sasamarTlo procesis gaWianurebi-

saTvis, rac emateba uamrav paTologiur Seferxebebs Cveni marTlmsajulebis siste-

maSi“. aseve, ix.  F. Manna,  Il tentativo obbligatorio di conciliazione nella riforma degli artt. 410 e 
segg. c. p. c. tra defl  azione e legislazione (occulta) di sostegno, in Riv. Crit. Dir. Lav., (1998), at 519 ff.
11 isini gadaecema administraciul saqmeTa mosamarTles _ morigebis savaldebulo 
mcdeloba, Sesabamisad, gamoiricxeba im davebis SemTxvevaSi, romlebic dakavSire-

bulia: a) magistratebTan, iuristebTan da saxelmwifo notariusebTan, samxedro 
personalTan da saxelmwifo policiasTan, diplomatebTan da prefeqtebTan, aseve 
im dasaqmebulebTan, romlebic eqvemdebarebian saxelmwifos meTauris 17.07.1947 w. 
№691 sakanonmdeblo gankargulebas 1-li muxliT, 04.06.1985 w. №281 kanoniT gansaz-

Rvrul sferoSi moRvawe Tanamdebobis pirebs da 1990 w. 10 oqtombris №287 cvli-

lebisa da damatebis Semdeg, cixis moxeleebs, tyis reinjerebsa da konkurenciis 
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ufro metic, ssk-is (samoqalaqo-saproceso kodeqsis) 410-e muxlis 
(axali 4122-e muxlis) mixedviT, romelic warmodgenil iqna 1998 wlis 
№80 sakanonmdeblo gankargulebiT da Secvlil iqna imave wlis Semdgomi 
№387 sakanonmdeblo gankargulebiT, Cans, rom kanonmdebelma savaldeb-

ulo gaxada ara mcdeloba, aramed  kompetneturi ofisisaTvis mimarTva. 
moTxovna gamocxaddeba dauSveblad imis gaTvaliswinebiT, rom ssk-is 
(samoqalaqo saproceso kodeqsis) 4102-e muxlis me-2 punqtis debulebaTa 
Tanaxmad, mcdeloba SesaZlebelia moTxovnidan 60 dRis Semdeg. am SemTx-

vevaSi, arsebobs Cveulebrivi davis ganeitralebis imedi.12
es mcdeloba moTxovnil unda iqnes im piris mier, romelsac surs dai-

wyos samarTlebrivi procesi im urTierTobebTan dakavSirebiT, romelic 
mocemulia ssk-is (samoqalaqo saproceso kodeqsis) 409-e muxlSi (kerZo 
daqvemdebarebuli SromiTi urTierTobebi, saijaro urTierTobebi da 
sxva, garda specializebuli sasoflo-sameurneo ganayofebis ufle-

bamosilebisa, dasaqmebis saagentos urTierTobebis, komerciuli warmo-

madgenlobisa da sxva kolaboraciuli xasiaTis urTierTobebisa, romelic 
damaxasiaTebelia vadiani xelSekrulebisaTvis) da romlebic, ZiriTadad, 

saagentos dasaqmebulebs; b) sajaro konkursis wesiT dasaqmebulebs, aseve eqskluzi-

uri iurisdiqciis SemTxveve administraciaSi bSi, me-3 muxliT gansazRvrul SromiT 
urTierTobebTan dakavSirebul pirebs, maT Soris, iseTi davebisas, romelic Sexe-
baSia samemkvidreo uflebebTan. morigebis savalebulo mcdeloba aseve gamor-

icxulia SromiTi sasamarTlosaTvis gadacemul davebze; g) №300/1970 kanonis 28-e 
muxliT gansazRvruli, sajaro administraciaSi profesiuli kavSiris winaaRmdeg 
mimarTuli qmedeba; d) daCqarebuli procesi ssk-is me-700 muxlis mixedviT; e) ssk-
is 633-e muxliT gaTvaliswinebuli sarCelis uzrunvelyofasTan dakavSirebuli 
procesi. provinciis dasaqmebis ofiss gaaCnia gancxadebis miRebis uflebamosileba, 
Tuki mis olqSi mdebareobs dasaqmebulis samuSao adgili. savaldebuloobis SemTx-

vevaSi, gancxadebas xels unda awerdes damsaqmebeli da igi unda gadaeces provinciis  
dasaqmebis ofiss _ Sromis politikis serviss registrirebul safosto misamarTze. 
gancxadebis asli damsaqmeblis mier unda gadaeces an gaegzavnos im administracias, 
romelsac igi ganekuTvneba. gancxadebaSi unda aRiniSnos administracia, romelsac 
igi ganekuTvneba da ofisi, romelsac damsaqmebeli xelmZRvanelobs, adgili, sa-
dac mas surs miiRos korespondencia procesTan dakavSirebiT, mokle Sejameba im 
faqtebisa da mizezebis, rasac emyareba moTxovna, momrigebel sabWosa da profesi-

uli kavSiris organizaciaSi mis mier daniSnuli warmomadgenlis vinaoba.
12 „Sromis ara-magistrat sasamarTloebisa da magistrat sasamarTloebis kompeten-

ciaTa Soris didi winaaRmdegobis Sesamcireblad am muxlis usargeblobasTan“ daka-

vSirebiT ix. P. Sassani, Ancora sul d.lgs. n. 8, del 1995, in Giust. Civ., (1998), I, at 433; C. Peyron, 
Il d.Lgs. n. 80/1998, di riforma delprocesso del lavoro nell’esperienza torinese, communication at the 
Conference on publicand private in the trial of labour, sponsored By the Faculty of Law _ Università 
di Torino, on 30 April 1998, in Giur. it., (2000), at 877 ff.; Corte cost. (Constitutional Court), 4 March 
1992, n. 82, in Giur. it., (1992), I, l, c. 1843; Pret. Ferrara, 27 April 1998, in Giust. Civ., 1998, I, at 
2327; Pret. Roma, 17 November 1998, ivi, 1999, I. at 295; Contra Pret. Lecce, 13 November 1998, in 
Foro it., 1999, I. at 709.
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individualuri xasiaTisaa, miuxedavad imisa, rom SeiZleba ar iyos sub-

ordinaciuli,  ZiriTadad, ekonomikur saqmianobaSi CarTuli saxelmwifo 
kompaniebSi momuSaveTa urTierTobebi, saxelmwifo kompaniebis SromiTi 
urTierTobebi da sajaro seqtorSi dasaqmebis sxva urTierTobebi, im pi-
robiT, rom ar aris gadacemuli gansaxilvelad sxva mosamarTlisaTvis. 
mcdelobis moTxovena dasaqmebulis mier xorcieldeba (Tumca, SesaZle-

belia aseve damsaqmebelma moiTxovos mcdeloba), werilobiTi dokumen-

tis safuZvelze an im profesiuli kavSiris mier, romelsac ganekuTvneba 
dasaqmebuli an, romelic man uzrunvelyo saTanado warmomadgenlobiT 
(rac xelmowerili unda iyo Sesabamisi subieqtis mier).13

unda aRiniSnos, rom kanonmdebeli axal regulacias avrcelebs  Sromis 
samarTlis yvela SemTxvevaze da, Sesabamisad, aseve im SromiT urTierTo-

bebeze, romelic mocemulia samoqalaqo saproceso kodeqsis 410-e da Sem-
dgomi muxlebis Semcvel da, amave dros, warmodgenilia №29/1993 sakanon-

mdeblo gankargulebis 69-e da 692 muxlebSi, №165/2001 sakanonmdeblo 
gankargulebis 65-e da 66-e muxlebis axal versiaSi; gansakuTrebuli mow-

esrigebaa gaTvaliswinebuli sajaro samsaxurTan dakavSirebuli SromiTi 
davebis savaldebulo morigebis mcdelobisaTvis.

sabolood, am meqanizmis ganzogadebiT, sajaro samsaxuris sferoSi 
morigeba aRar aris avtonomiuri da gancalkevebuli, aramed Sedis ssk-is 
(samoqalaqo saproceso kodeqsis) 410-e muxliT mowesrigebis farglebSi; 
Tumca, masSi mainc aris specifikuri maxasiaTeblebi da namdvili diskre-

ciuli elementebi, romelic exeba teritoriul iurisdiqcias.
rogorc es ssk-is (samoqalaqo saproceso kodeqsis) 413-e muxlSia dad-

genili, mosamarTlis kompetenciis dasadgenad, 2001 wlis №165 sakanon-

mdeblo gankargulebis 66-e muxlis 1-li punqtiT, ganisazRvreba, rom 
unda ganxorcieldes mcdeloba „provinciis dasaqmebis ofisSi, romlis 
teritoriazec mdebareobs dasaqmebulis ofisi da mdebareobda gaTavisu-

flebis momentSi“. Tumca,  ar aris uzrunvelyofili sxva ofisebis (saa-
dvokato, sasamarTlo) kompetenciis gamoyenebis SesaZlebloba, romle-

bic warmodgenilia ssk-i (samoqalaqo saproceso kodeqsis) 413-e muxlSi 
an  arapirdapiri gziT mieTiTeba ssk-is (samoqalaqo saproceso kodeqsis) 
me-18 muxlSi sancvlod, erToblivad, ssk-is (samoqalaqo saproceso kod-

13 ganacxadi unda Sevides provinciis molaparakebis sabWoSi, romlis samoqmedo teri-

toriazec Camoyalibda urTierToba an sadac mdebareobs organizacia, an is filiali, 
sadac dasaqmebuli muSaobs misi gaTavisuflebis momentisaTvis (es uflebamosileba 
grZeldeba organizaciis transferis an misi filialis gauqmebis SemTxvevaSic, Tuki 
morigebis mcdeloba moTxovnilia  transferidan an gauqmebidan eqvsi Tvis ganmav-
lobaSi). aseve mizanSewonilia, rom morigebis mcdelobis Sesaxeb gancxadeba, aseve 
gadacemul iqnes ganmcxadebeli mowinaaRmdege mxarisaTvis,  Carevisa da Sewyvetis 
miznidan gamomdinare, SezRudvis periodisa da gauqmebis TariRis gaTvaliswinebiT.
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eqsis) 410-e muxlis 1-li punqtisa da 413-e muxliT mowesrigebuli kerZo 
SromiTi urTierTobebisaTvis.

amasTan, organo, romelic uZRveba morigebas SeiZeleba sxvadasxva 

iyos: sabWo am SemTxvevaSic yalibdeba provinciis dasaqmebis ofisis mier, 
magram gansxvavebuli SemadgenlobiT, ramdenadac misi wevrebi arian ofi-

sis direqtori an delegati, administraciis warmomadgeneli da erT-erTi 
dasaqmebuli. gonivruli iqneboda, Tuki SesaZlebeli gaxdeboda aseTive  
sabWoebis arseboba kerZo SromiT urTierTobebTan dakavSirebuli dav-

ebis morigebis SemTxvevaSic, rac aRmofxvrida ssk-is (samoqalaqo sap-
roceso kodeqsis) 410-e muxlis me-4 punqtiT mocemul, zedmetad farTo 
Semadgenlobis mqone morigebis komisiebTan dakavSirebul problemebs.

meorec, zogierTi proceduruli elementi gansxvavebulia. sajaro 
samsaxurSi morigebis procedura bevrad metad formalizebulia;  Sedegad, 
zogierTi piroba pirdapir iqna dawesebuli: isini Sesasruleblad saval-

debuloa rogorc dasaqmebulis, ise administraciisTvis. sanamdvileSi, 
arsebobs administraciis iseTi valdebulbebi, romelic hgavs morigebis 
wina fazas, romelsac Cven SegviZlia, „winawari morigeba“ vuwodoT.

faqtobrivad, sajaro administracia unda aRiWurvos yvela orga-

nizaciuli instrumentiT, raTa marTos dava yvelaze efeqtiani saSuale-

biT; amitom man unda moaxerxos dasaqmebulis moTxovnis Sefaseba, sanam 
igi mimarTavs samarTlebriv process, vinaidan moirgebis faza Sedgeba 
mxolod maSin, rodesac sajaro administracias ara aqvs Txovnis dakmay-

ofilebis ganzraxva da amitomac waradgens sapirispiro argumentebs da 
gansazRvravs Tavis warmomadgenels sabWoSi.14

ase rom, sajaro sferoSi dasaqmebis reformis avtorma Seqmna davis 
marTvis kompleqsuri sistema, romlis mizania, moaxdinos gaerTianebis 
(industriuli) qmedebisa da sasamarTlos gancalkevebuli procesebis da-

kavSireba; amisTvis igi ayalibebs, erTi mxriv, koleqtiuri xelSekrulebis 
administrirebis instrumentebis hibridul mowesrigebas, romelic, unda 
movides moqmedebaSi saqmis gamokvlevis dros da, meore mxriv, iZleva da-

pirispirebis wina fazas, romelic Seesabameba davebis eqstrasasamarTlo 
gadawyvetis iseT tradiciul formas, rogoricaa morigeba.15

14 faqtobrivad, registrirebul safosto misamarTze morigebis mcdelobis Sesaxeb 
moTxovnis miRebidan 30 dRis ganmavlobaSi (romelSic ganmartebuli unda iyos 
moTxovna da safuZvelis motivebi, mosalodneli petitum da causa petendi-a) adminis-

traciam unda warmoadginos Tavis werilobiTi argumentebi, garda im SemTxvevisa, 
rodesac igi eTanxmeba dasaqmebuls. administraciis Tanxmoba, Zalauflebis gaTval-

iswinebiT, gagebul unda iqnes, rogorc dispoziciuri samarTlebrivi aqti, romliT-

ac xorcieldeba davis arideba. es sakiTxi sadavoa, vinaidan, amrigad, sajaro adminis-

tracias daekisreboda mZime valdebuleba, romelic ar gaaCniaT sxva damsaqmeblebs. 
15 morigebis faza, mkacri gagebiT, gansxvavdeba saproceso kodeqsSi arsebuli regu-
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nebismier SemTxvevaSi SegviZlia vTqvaT, rom sajaro samsaxuris yofil 
dasaqmebulebTan dakavSirebuli davebis (Cveulebrivi) SromiTi sasamarT-

los mosamarTlisaTvis gadacemiT,  kanonmdebels sjeroda, rom swori iyo 
davis gadawyvetis iseTi formebis SemoReba, romlebic moaxdenda samar-

Tlebrivi davebis siWarbiT gamowveuli araswori procedurebis gamoy-

enebis prevencias. mizani iyo, momxdariyo Sromis sasamarTlos marTvaSi 
situaciis gauaresebis Tavidan acileba.

davaTa alternatiuli gadawyvetis (Alternative Dispute Resolution (ADR)) 
meTodad kvalifikaciis gareSe, sasamarTlo procesis farglebSi, uTanx-

moebis sasamarTlo wesiT gadawyvetisas, rodesac miiRweva morigeba mxare-

Ta Soris, procesi jer kidev mowesrigebulia 1973 wlis debulebebiT, ssk-
is (samoqalaqo saproceso kodeqsis) 420-e muxlis 1-li punqtiT, romlis 
mixedviTac „saqmis ganxilisaTvis gamarTuli mosmenis dros mosamarTle 
gamokiTxavs mxareebs Tavisufali formiT da cdilobs davis mogvarebas. 
mxaris gamoucxadebloba dasabuTebuli mizezis gareSe, aris saqcieli, 
romelic SesaZloa, Sesabamisad Sefasdes mosamarTlis mier gadawyv-

vetilebis gamotanisas“.
mas mere, rac dgindeba, rom morigebis mcdeloba, miuxedavad misi 

savaldebulo xasiaTisa, ar  Seicavs baTilobis risks, radgan misi uzrun-

vlyofa TavisTavad ar xdeba proceduris gamotovebis procesulur ga-
dacdomad kvalifikaciiT, praqtikaSi sasamarTlo procesi gvaCvenebs am 
instrumentis efeqturobas; amas win uZRvis mxareTa personaluri daswre-

ba da probaciis moTxovnis farglebSi, nebismier momentSi misi ganaxlebis 
SesaZleblobas, rasac mivyavarT davis mniSvnelovani nawilis morigebis 
wesiT gadawyvetamde da es Cveulebrivi samoqalaqo sarCelis miznebisTvi-

sac sasargeblo modelia.
es aris instituti, romelsac mimarTaven Sromis sasamarTlos 

mosamarTleebi, romlebic, rogorc wesi, cdiloben, gamoiyenon is efeq-

tianad da frTxilad16 dRes mimdinare mniSvnelovani situaciebis modi-

fikaciisas, rac, xSir SemTxvevaSi, akninebs Sromis sferoSi mniSvnelovan 

laciisagan, kerZod, davis mSvidobiani gadawyvetis TavSi arsebuli regulaciisagan 
da mimRebi moxelis administraciuli pasuxismgeblobisagan ganTavisuflebis hi-
poTezisagan. kanonmdebelma gaaTavisufla uflebamosili sajaro administraciis 
warmomadgeneli moxele administraciuli pasuxismgeblobisagan da mas morigebis 
uflebamosileba mianiWa. sinamdvileSi, kanonmdebelma CaTvala saWirod, SeezRuda 
warmomadgeneli moxelis dispoziciuri uflebamosileba, daadgina ra, rom pasux-

ismgeblobisagan ganTavisufleba SezRudulia mxolod im hipoTeziT, rom  moxele 
ubralod iRebs sabWos SemoTavazebas, magram ara im SemTxvevaSi,  rodesac morigeba 
sakuTari iniciativiT xorcieldeba. uzrunvelyofis RonisZiebebi saTanadoa da Se-
esabameba zemoaRniSnuli uzrunvelyofis fazis molodinebs.
16 V. Zagrebelsky, La risoluzione extra giudiziaria delle controversie. Un panorama italiano e inter-
nazionale. Presentazione, in Doc. Giust., 5 (2000), at 5 ff.
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myisierebasa da marTlmsajulebas; amis mizezi, aseve saqmeTa mometebuli 
raodenobacaa.

dRes aRar gvawuxebs SekiTxva imaze, Tu rogori mimarTeba gaaCnia Sro-

mis sasamarTlos mosamarTlisaTvis morigebis moxelis rolis miniWebas 
eqstrasasamarTlo molaparakebis procedurebTan;  Tu rogor inarCu-

nebs es instituti Tavis Rirebulebas SromiTi bazris met-naklebad mo-

qnil formebSi klasikuri subordinaciis ganviTarebis gaTvaliswinebiT; 
ra moculobiTaa SesaZlebeli molaparakebis gzebis moZebnis mindoba 
calkeuli, erTpirovnulad mmarTveli, magram specialuri treningis ar-

mqone mosamarTlis wvdomis unars, pirovnul SesaZleblobebsa da droze.17
mosamarTlis, rogorc momrigeblis saqmianoba, sabolood isaa, rac 

aris da iyo yovelTvis tradiciis nawili kontinenturi evropis umetes 
sistemebSi.

evropul kavSirSi davis gadawyvetis alternatiuli meTodebis raode-

noba gaizarda da, Sedegad, vxedavT davebis eqstrasasamarTlo gadawyve-

tis alternativaze farTo informirebulobas.
evropuli kavSiris zogierTi saxelmwifo pirvelobs aTas mosaxleze 

yvelaze meti raodenobis saqmiT;  faqtobrivad, belgiasa da gaerTianebul 
samefoSi 2008 wels dafiqsirda davis alternatiuli gadawyvetis rekor-

duli maCvenebli maSin, rodesac evropuli kavSiris saSualo maCvenebeli 
aris erTi saqme 1000 mosaxleze da, zogierT qveyanaSi amaze dabali maCvene-
belia.

 wevr saxelmwifoebSi gansxvavebulad afaseben davis gadawyvetis al-

ternatiul meTodebs. aRsaniSnavia, rom  gaerTianebul samefoSi momxmare-

blebi ufro keTilganwyobilni arian da amitom am samarTlis profesion-

alTa ricxvic izrdeba.
ramdenime qveynis sasamarTlo iTxovs davis gadawyvetis alternati-

uli meTodis zogierTi formis gamoyenebas, sanam saqme miva tradiciul 
marTlmsajulebamde. mediaciis popularoba matulobs da es, SesaZloa, 
aixsnas sasamarTloebSi saqmis didi nakadis arsebobiT.

ufro metic, moqalaqeebi iziareben mosazrebs, rom, davis gadawyvetis 
alternatiuli meTodebisaTvis mimarTviT, maT naklebi danaxarjebi war-

moeSobaT; samoqalaqo saqmeebisaTvis mcirdeba molodinis vada da ician, 
rom arsebobs ufro meti kontroli im adamianebze, romlebmac unda mixe-
don gadawyvetilebis mTel proceduras.

ase rom, marTlmsajulebasa da morigebas Soris ar arsebobs Seusabam-

oba; unda ganvasxvaoT zogadad konfliqtebi da davis gadawyvetis is for-

ma, romelic mTavrdeba gadawyvetilebiT, kerZod, saxelmwifo sasamarT-

17 M. G. Garofalo, (entry) Statuto dei lavoratori, I) Rapporti di lavoro privato, in Enc. Giur. Trecc., 
Rome, vol. XXX, 1993, at 1.
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los gadawyvetilebiT, romelic gadawyvetis mxolod erT-erTi SesaZlo 
instrumentia.

meore mxriv,  evropis konstituciis Sesaxeb xelSekrulebis III-279-e 
muxlis mixedviT, romelSic samoqalaqo samarTalSi samarTlebrivi 
TanamSromlobis Sesaxeb debulebebia mocemuli, aqcenti keTdeba „davis 
gadawyvetis alternatiuli meTodebis SemuSavebaze“ ise, rom saxezea sx-
vaoba sasamarTlo da eqstrasasamarTlo SeTanxmebas Soris.

Tumca unda gvaxsovdes, rom  minimum, profesionali, dasavleTis qvey-
nebis sistemebSi sruli ganakveTiT momuSave, mosamarTlis roli, gansx-
vavdeba mediatoris rolisagan, xolo Tavad  sasamarTlo momrigebeli ise, 
rogorc es gansazRvrulia kodeqsebiT,  istoriulad, dafuZnebulia iseT 
filosofiaze, romelic gansxvavdeba davis gadawyvetis alternatiuli 
meTodebis safuZvlisgan, miuxedavad imisa, rom man SesaZloa, ganicados 
adaptacia axal moTxovnebTan.

ase rom, morigeba ar aris ucxo marTlmsajulebis funqciisaTvis; igi 
molaparakebis saSualebaa, romelic gamoiyofa im formisagan, romelic 
sasamarTlos miRma xorcieldeba.

ZiriTadad mosamarTle Tavs ikavebs, rom gamoxatos pirdapir an iri-

bad mosazreba mxareTa mier warmodgenili mizezebis namdvilobis Sesaxeb 
rogorc sasamarTlo procesis dawyebamde, ise mis Semdgom, ara mxolod  
windaxedulobis gamo, aramed misi SesaZlo acilebis riskis gamo.

mosamarTlisa da mediatoris neitraloba aris ori sxvadasxva saxis mi-
ukerZoebloba, ramdenadac mosamarTlisaTvis es niSnavs, rom ar miemxros 
erT mxares, maSin, rodesac mediatori warmoadgens orive mxares.18

Sesabamisad, mosamarTles miniWebuli aqvs davis gadawyvetis alter-

natiuli proceduris pirdapiri mmarTvelis roli, magram, Cemi azriT,  
imisaTvis, rom es roli saTanadod  da ufro efeqtianad Seasrulos,  
aucilebelia specialuri treningi da saqmis zogadi momzadebis stadiis 
ganmavlobaSi morigebaze zedamxedveloba, saqmis menejmentis filosofi-

is farglebSi.  Sromis samarTlis sferoSi, istoriulad, ganxorcielebadi 
valdebulebebi da funqciebi, kulturuli midgomis ganaxlebasTan erTad, 
moiTxovs resursebsa da koleqtiur Sromas.

rac Seexeba reformis im mimarTulebebs, romelic gulisxmobs Sro-

mis davaTa gadawyvetis deregulaciisa da libralizaciis stimulirebas,  
saqmiswarmoebisTvis Sesaferis saSualebaTa identifikacia (warmoebis 
segmentTa fragmentaciis, kompaniaSi an masTan kolaboraciis an daqvem-

debarebuli samuSaos zrdis, profesiul kavSirebSi warmomadgenlobis 
krizisi pirobebSi) ar modis winaaRmdegobaSi uflebebze uaris Tqmis 
18 T. Massa, G. Bisogni, L’accesso alla giustizia e i mezzi di risoluzione alternativa delle contro-
versie, in Doc. Giust., 5 (2000), at 804 ff.
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akrZalvasTan, damsaqmebelTa uflebebis SedarebiTi naklebobis Semowme-

buli meqanizmis gaTvaliswinebiT; uflebaze uaris Tqmis akrZalva, ssk-is 
(samoqalaqo saproceso kodeqsis) 2113-e muxlis mixedviT, molaparakebis 
sagania mokle vadaSi gasaCivrebis saSualebis arsebobiT  an  proceduruli 
garantiebiT, rodesac profesiuli kavSiris meSveobiTa da administraci-

uli CareviT xorcieldeba.19
sxva sityvebiT rom vTqvaT,  SesaZlebelia,  sxva qveynebSi davis gadawyve-

tis alternatiuli meTodebis ganviTarebiT SemoTavazebuli ideebisa  da 
evropul CarCoSi am institutebis revalvaciiT, gaizardos kanonisa da 
koleqtiuri molaparakebiT uzrunvelyofili procedurebis farglebSi  
dasaqmebulTa molaparakebisa da morigebis konsensusis Rirebuleba  da, 
amave dros, SenarCundes konstituciis me-3 muxliT uzrunvelyofili ar-

sebiTi Tanasworobis uzrunvelyofis mizani.

klara marikonda

neapolis (italia) meore universitetis Jan mones sax. politikur

 mecnierebaTa departamentis SedarebiTi kerZo samarTlis

 akademiuri departamentis asistenti profesori da mkvlevari

19 R. Tancredi, Il tentativo obbligatorio di conciliazione nel pubblico impiego, xelmisawvdomia 

<www.formez.it> .
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muxli 49. gaficva da lokauti

1. gaficva aris davis SemTxvevaSi dasaqmebulis droebiTi nebayoflo-

biTi uari SromiTi xelSekrulebiT gaTvaliswinebuli valdebulebebis 
mTlianad an nawilobriv Sesrulebaze. gaficvaSi monawileobis ufleba 
ara aqvT saqarTvelos kanonmdeblobiT dadgenil pirebs. 

2. lokauti aris davis SemTxvevaSi damsaqmeblis droebiTi nebayoflo-

biTi uari SromiTi xelSekrulebiT gaTvaliswinebuli valdebulebebis 
mTlianad an nawilobriv Sesrulebaze.

3. koleqtiuri davis dros gaficvisa da lokautis ufleba warmoiSoba 
am kanonis 481 muxlis me-3 punqtis Sesabamisad ministrisaTvis werilobiTi 
Setyobinebis gagzavnidan an 481 muxlis me-4 punqtis Sesabamisad ministris 
mier sakuTari iniciativiT davis mediatoris daniSvnidan 21 kalendaruli 
dRis gasvlisTanave.

4. individualuri davis dros mxareebma gaficvis an lokautis dawye-

bamde aranakleb 3 kalendaruli dRiT adre erTmaneTs werilobiT unda 
Seatyobinon gaficvis an lokautis dro, adgili da xasiaTi.

5. koleqtiuri davis dros mxareebma gaficvis an lokautis dawyebamde 
aranakleb 3 kalendaruli dRiT adre erTmaneTs da ministrs werilobiT 
unda Seatyobinon gaficvis an lokautis dro, adgili da xasiaTi.

6. gaficvis an lokautis dros mxareebi valdebuli arian, ganagrZon Se-
maTanxmebeli procedurebi.

7. lokauti ar SeiZleba gagrZeldes 90 kalendarul dReze met xans.
8. gaficvis an lokautis dros damsaqmebeli ar aris valdebuli, misces 

dasaqmebuls Sromis anazRaureba.
9. gaficva an lokauti ar aris SromiTi urTierTobis Sewyvetis 

safuZveli.

(saqarTvelos 2012 wlis 22 ivnisis organuli kanoni №6537)
(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

muxli 50. gaficvisa da lokautis gadadeba an SeCereba

Tu safrTxe emuqreba adamianis sicocxlesa da janmrTelobas, bune-

brivi garemos usafrTxoebas an mesame piris sakuTrebas, agreTve sa-

sicocxlo mniSvnelobis samsaxuris saqmianobas, sasamarTlos ufleba aqvs 
gadados gaficvis an lokautis dawyeba ara umetes 30 dRiT, xolo dawye-

buli gaficva an lokauti SeaCeros amave vadiT.
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muxli 51. ukanono gaficva da lokauti

1. saomari mdgomareobis dros gaficvis an lokautis ufleba SeiZleba 
SeizRudos saqarTvelos prezidentis dekretiT, xolo sagangebo  mdgo-

mareobis dros − saqarTvelos prezidentis  dekretiT, romelic saWiroe-

bs saqarTvelos premier-ministris kontrasignacias. 
2. dauSvebelia uSualod samuSao procesis dros gaficvis uflebis 

gamoyeneba im dasaqmebulTa mier, romelTa saqmianoba dakavSirebulia ada-

mianis sicocxlisa da janmrTelobis usafrTxoebasTan, an Tu teqnologi-

uri xasiaTidan gamomdinare SeuZlebelia am saqmianobis SeCereba.
3. Tu erT-erTma mxarem Tavi aarida SemaTanxmebel procedurebSi 

monawileobas da moawyo gaficva an lokauti, aseTi gaficva an lokauti 
ukanonod CaiTvleba.

4. amoRebulia (12.06.2013. #729)
5. amoRebulia (12.06.2013. #729)
6. sasamarTlo iRebs gadawyvetilebas gaficvis an lokautis ukanonod 

cnobis Sesaxeb, romelic dauyovnebliv ecnobeba mxareebs. sasamarTlo 
gadawyvetileba gaficvis an lokautis ukanonod cnobis Sesaxeb sruldeba 
dauyovnebliv.

(saqarTvelos 2012 wlis 22 ivnisis organuli kanoni №729)

muxli 52. dasaqmebulTa garantiebi 

1. gaficvaSi dasaqmebulis monawileoba ar SeiZleba ganxilul iqnes, 
rogorc Sromis disciplinis darRveva da SromiTi xelSekrulebis Sewyve-
tis safuZveli, garda ukanono gaficvis SemTxvevisa. (12.06.2013. #729)

2. Tu sasamarTlom lokauti ukanonod cno, damsaqmebeli valdebulia 
aRadginos SromiTi urTierToba dasaqmebulebTan da aunazRauros gacde-

nili samuSao saaTebi.
3. dasaqmebulebi, romlebic ar monawileobdnen gaficvaSi, magram 

gaficvis gamo ver asrulebdnen TavianT samuSaos, damsaqmebelma SeiZleba 
gadaiyvanos sxva samuSaoze an aunazRauros SeCerebis periodi samuSaos 
saaTobrivi ganakveTis mixedviT. 

4. amoRebulia (12.06.2013. #729)

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)
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komentari1

 gaficva

Sesavali

industriuli urTierToebebis maregulirebeli samarTlebrivi siste-

mebis sferoSi SedarebiTi analizi gadaiqca bazris globalizaciidan 
momdinare ekonomikuri da politikuri moTxovnebiT waxalisebul, saer-

TaSorisod cnobil, kvlevis   solidur da kvalificiur tradiciad da man 
gamoiwvia SromiTi uflebebisa da standartebis internacionalizaciis 
tendencia.

delokalizaciis praqtikis aSkara an bundovani wnexis qveS, erovnul 
sistemebSi seriozuli daZabuloba warmoiSva, rasac SeuZlia aTwleulebis 
manZilze SenarCunebuli balansis darRveva. dRes, saerTaSoriso orga-

nizaciebi da, gansakuTrebiT, evropuli Tanamegobrobis dawesebulebebi, 
metad mniSvnelovan rols TamaSobs TiTeul qveyanaSi dasaqmebisa da so-

cialuri sistemebis transformaciaSi. es pirdapiri gziT xdeba  evropuli 
Tanamegobrobis mier gamocemuli aqtebis erovnuli implementaciis meSve-
obiT, xolo, arapirdapir _  SedarebiTi statistikisa da ormxriv codnasa 
da swavlaze dafuZnebuli mibaZvis mzardi praqtikis wyalobiT.  dRes, ze-

nacionaluri kanonmdeblobisa da sasamarTlos gadawyvetilebebis gavle-

na  warmoCndeba evorpuli kavSiris TiTqmis yvela qveynis mier gaziarebul 
evropis socialuri modelis SeqmnasTan erTad,  upirvelesad, nel, magram 
progresirebadi Sromis samarTlis denacionalizaciis formaSi. meore 
mxriv, industriul urTierTobebTan dakavSirebiT,  erovnulma samarT-

lebrivma standartebma (CarCom) daamtkica, rom sistema ufro metad Seu-

vali da mtkicea metad standartizebuli instituciuri samarTlebrivi 
CarCosa da praqtikisaken mimarTuli daaxloebis (Serwymis) Sedegad.

SedarebiTsamarTlebrivi kvlevebis Rirebuleba moicavs modelebis 
aRwerilobiTi analizis Sefardebas wesebis samarTlebriv analizTan da 
imis dadgenis mcdelobas, Tu rogori unda iyos es modelebi maTi potenci-

uri gamWvirvalobis meSveobiT. Tumca, es saqmianoba iTxovs  met gawonas-

worebulobas, ramdenadac igi obieqturad pasuxismgebelia im mxareTa mier 
meTodis borotad gamoyenebaze, romelTac sjeraT,  sakuTari praqtikuli 
TivTSefasebiT, rom SeuZliaT, SearCion konkretuli aspeqtebi sakanon-

mdeblo politikis mxardasaWerad, konkretuli politikuri Rirebulebis 
gaTvaliswinebiT. mniSvnelovani morfologiuri gansxvavebebi rCeba ev-
ropul qveynebs Soris industriuli urTierTobebis instituciur saxee-
1 es komentari Targmna girolamo tesutom, inglisuris, lingvistikisa da Targmanis 
asocirebuli profesori, iuridiuli departamenti, neapolas meore universiteti..

a. pastena,  muxli 49-52
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bTan dakavSirebiT isve, rogorc mTavar protagonistTa organizaciul da 
kulturul safuZvlebs Soris.

industriuli urTierTobebis SedarebiT kvlevebSi didi xania 
ganirCeva ori azrovnebis skola; pirveli, „kovergenciuli“ skola, ro-

melic yvelaze ganviTarebuladaa aRqmuli, kerZod, inglisurenovan qvey-
nebSi moqmedi, e.w. pluralistebis „normalizmisa“ (1950-iani, 1960-iani 
ww.) da Rhine-is (1970-ianidan 1980-iani ww.) modelebi da meore, „divergen-

tuli“ skola, romelic xazs usvams im faqts, rom TiToeuli modelis in-
stituciur da kulturul Taviseburebebs didi mniSvneloba aqvT maTi 
mimarTulebis gansazRvrisaTvis. Tumca am ori poziciis sinTezis Sedegad 
Camoyalibda ̀ divergetTa konvergenciis“ [literalurad _ gansxvavebul-

Ta Serwymis] (`converging divergences~) modeli2, romlis mizania gansazRvros, 
Tu rogoria Serwymis tendenciaa erovnul doneze metad gansxvavebul in-
stituciur CarCoebisa da praqtikis mqone modelebs Soris politikisa 
da masze reaqciis sferoSi. sxva sityviT, es Teoria warmogvidgens Cveni 
drois globaluri sirTuleebisaTvis arsebiT zogad pasuxs.  ukanasknel 
wlebSi, ufro metic, „postfordizmidan“ warmoSobili sirTuleebi, glo-

balur konkurencia da ekonomikuri krizisi globaluria da yvelasaT-

vis saerTo. am faqtorebis kombinaciam gamoiwvia seriozuli problemebi 
mTel msofioSi, rac kargad Cans profesiul gaerTianebaTa moZraobaSi 
(met-naklebad zogadi xasiaTis tendenciiT) wevrTa klebaSi, ramac dRes 
20%-ze naklebi Seadgina TiTqmis yvela ekonomikuri TvalsazrisiT mniS-
vnelovan qveyanaSi3.

instituciuri CarCo da tendenciebi

im Temebs Soris, romlebzedac saintereso debatebi mimdinareobs, namd-

vilad unda gamovkveToT gaficvis ufleba. faqtobrivad, es aris „ram-

denime muSakis mier miRebuli gadawyvetileba, Tavi Seikavon samuSaosagan, 
raTa miaRwion saerTo mizans“ da warmogvidgeba industriuli urTierTo-

bebis sqemis Semadgenel elementad. samarTlebrivi TvalsazrisiT, gafic-

va dRes ganixileba saerTaSoriso da erovnuli Sromis samarTlis mier 
Camoyalibebul erT-erT yvelaze fundamentur Tavisuflebad. misi ofi-

cialuri da  arsebiTi aRiareba, gaerTianebis uflebasa da koleqtiur 
molaparakebasTan erTad, aris politikuri sistemis demokratiulobis 
xarisxis mniSvnelovani indikatori. garkveuli gagebiT, gaficva win us-

2 H. C. Katz & O. Darbishire, Converging Divergences, Cornell University Press, 2002.
3 J. Visser, L’iscrizione al sindacato in 24 paesi, in `Economia & Lavoro~, n. 3/2008; G. Baglioni, 
L’accerchiamento, (Bologna, 2008).
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wrebs rogorc istoriulad, ise konceptualuri kuTxiT, gaerTianebis 
uflebasa da molaparakebas. demokratiisaken msvlelobisas gardamaval 
periodSi,  TviTorganizebuli jgufebi da samoqmedo komitetebi iyvnen 
namdvili profesiuli gaerTianebis organizaciuli winamorbedni.  ramde-

nadac arc erTi profesiuli gaerTianeba ar miiCnevs Tavs aseT subieqtad 
saTanado molaparakebiTi aqtivobis gareSe, Tavis mxriv, arc erTi saTana-

do molaparakebis procesi ar SeiZleba, CaiTvalos srulyofilad, Tuki ar 
SeuZlia sabolood gamoiyenos industriuli qmedeba. es gvexmareba aRviq-

vaT konkurentuli problemebi, romlebic, erTi mxriv, gamowveulia pro-

fesiuli gaerTianebis cnebis saerTaSoriso xasiaTidan da, meore mxriv, im 
„atipuri“ dasaqmebulebisagan, romelTac ar SeuZliaT, Camoayalibon sol-

idarobis efeqturi formebi da ibrZvian erovnul doneze damokidebul  
im dasaqmebulebis koteqstSi, romlebic erTgvarovani gaxada „fordis-

tuli“ modelis socialurma da industriulma pirobebma. Tavdapirvelad, 
samarTlebrivi sistemebi uaryofdnen am uflebas, ganmartavdnen ra mas,  
rogorc sisxlissamarTlebriv danaSauls (rogorc es faSistur italiaSi 
xdeboda), Tumca mogvianebiT dauSevs da aRiares igi rogorc Tavisufleba 
da ufleba. evolucia iyo muSakTa moZraobis warmoSobisa da  ganviTarebis 
Semadgeneli da amis wyalobiT, socialurad orientirebuli kanonis uzen-

aesobis nawili. es aRiareba ar aris upirobo. vaimaridan moyolebuli, kan-
froindi werda, 

„samarTlebrivma sistemam uaryo da CaaxSo klasobrivi brZola, magram 
aseve ar uzrunvelyo SeuzRudavi Tavisufleba.  igi, ufro, Seecada, samar-

Tlebrivi debulebebis meSveobiT, gamoekveTa kapitalistur sistemaSi 
arsebobis gagrZelebis saSualebebi da moexdina  ganviTarebis calkeuli 
fazebis SedegTan utilizireba samarTlebrivi sistemis zogadi ganviTa-

rebis mizniT“.4
„institucionaliziis“ meSveobiT industriuli davebi socialuri 

paTologiidan  socialuri fsiqologiis nawilad Camoyalibda, gadai-

qca ra ganviTarebis saSualebad kapitalistur sistemaSi.5 industriul 
konfliqts iwvevs kapitalistur sazogadoebaSi klasTa Soris arsebuli 
ZalaTa asimetriuloba. es sistema reagirebs xelSekrulebisa da bazris 
mier warmoSobil socio-ekonomikur uTanasworobaze socialuri samarT-

lis politikuri da samarTlebrivi asimetriiT,  romelic iTavisuflebs 
Tavs saxelSekrulebo samarTlisagan, raTa aRdges klasobrivi balansi 
uTanasworo samarTliT; am ukanasknelSi gaficva yalibdeba, rogorc 
konstituciuri ufleba da lokauti ki, rogorc wesi,  mxolod uzrunve-

4 O. Kahn-Freund, Il mutamento della funzione del diritto del lavoro (1932), in G. Arrigo & G. 
Vardaro (ed.), Laboratorio Weimar, (Rome, 1980).
5 R. Dahrendorf, Classi e confl itto di classe nella società industriale, (Bari-Rome,1963).
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lyofilia kanonis mier. sul esaa.
maregulirebeli CarCo da profesiuli gaerTianebis modelebi gad-

amwyvet rols TamaSobs TiToeul qveyanaSi sxvadasxva  saxis erovnuli 
SromiTi davebis statistikis gagebaSi.6 didi gansxvavebaa, CavTvliT Tu ara 
gaficvis uflebas im individTa ZiriTad uflebad, romlebic mas koleqti-

urad iyeneben, Tu mas mxolod individualuri safuZvliT gamosayenebad 
xasiaTs mivcemT da profesiul gaerTianebas mivawerT. es sakiTxi SesaZloa 
damokidebuli iyos imaze, Tu ramdenad eqvemdebareba aseTi sargeblo-

ba mZime procedurul SezRudvebs, romlebic formalizebulia kanonis 
mier an/da konkretul sasamarTlo gadawyvetilebebSi, rogorc saxelSek-

rulebo periodSi an misi ganaxlebis Taobaze molaparakebis ganmavlobaSi 
gaficvis akrZalvis daTqma, aseve kiTxvebiT imaze _ SeiZleba Tu ara zogi-

erTi procedura CaiTvalos  legitimurad (rogorc es aris politikuri 
an solidarobiT gamowveuli gaficvebis SemTxvevaSi), an imaze _ arsebobs 
Tu ara muSakTa winaswari konsultaciis moTxovna gaficvis mowodebamde,  
an imaze _ aris Tu ara profesiuli gaerTianebis paronama zogadad kon-

solidirebuli da SeTanxmebuli Tu  pluralistuli da konkurentuli, 
agreTve, imaze _ aris Tu ara profesiuli gaerTianebis modeli insti-

tuciuri, Tu igi, upiratesad, rogorc moZraoba ise funqcionirebs, imaze 

_ gaaCnia Tu ara profesiul kavSirs winaaRmdegobisaTvis fondi (rogorc 
es skandinaviis zogierT qveyanaSia), (rogorc es italiuri tradiciiTa 
damkvidrebuli). ukanaskneli aspeqti SeiZleba dagvexmaros, magaliTad, 
imaSi, rom gavigoT skandinaviis qveynebSi gaficvisaken mowodebasaTan daka-

vSirebuli windaxeduloba, magram, amasTan, gaficvis zogadi xangrZlivoba 
ufro didia, Cvens qveynebTan SedarebiT, sadac maRal  sixSires Tan sdevs 
ufro mokle xangrZlivoba. profesiul gaerTianeba, romelic aRWurvilia 
winaRmdegobisaTvis soliduri resursebiT, romelic, Tavis mxriv, xSirad 
maTi institucionalizaciis donidan momdinareobs7, midrekilia davis 

„pasuxismgelblianad“ gamoyenebisaken, magram, amave dros, aris damsaqme-

blisaTvis seriozuli, romelic midrekilia swrafad ganmuxtos ufro se-
riozuli konfliqtebi imisaTvis, rom miaRwios SeTanxmebas. es ki, ZalaTa 
potencialis social-demokratiuli midgomis mixedviT8, Sedegad gvaZlevs 

6 farTo SedarebiTi analizisaTvis, ix. S. Van der Velden & H. Dribbusch (eds.), Strikes 
around the World: 1968-2005, Aksant, 2007. Strike rules in the EU 27 and beyond, ETUI, Rep. 
103/2007.
7 magaliTad, skandinaviuri profesiuli gaerTianebebi, romlebic sargebloben 

safondo resursebiT, umeteswilad, wevrebis raodenobis metad maRali donis gamo, 
uxdis gaficul wevrs xelfasis 80%-s.  msgavsia situacia germaniisa da avstriis pro-

fesiul gaerTianebebSi. es aris gawevrianebis kidev erTi mizezi. 
8 W. Korpi & M. Shalev, Strikes, Power and Politics in the Western Europe: 1900-1976, in M. Zeitlin 
(ed.), Political Power and Social Theory, (Greenwich, CT, 1980).
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davebis ufro dabal sixSires skandinaviuri tradiciis farglebSi, rom-

lisTvisac gaficvebis sixSire (rogorc es samxreT evropaSia) ar iqneboda 
profesiuli gaerTianebebis moZraobaTa siZlieris maCvenebeli; igi ufro 
politikuri da molaparakebis proceSi sisustis maCvenebelia. meore 
mxriv, iseT qveynebs, rogoricaa safrangeTi, espaneTi da italia, mouxdaT 
gamklavebodnen rogorc gaerTianebaTa ufro farTo fragmentacias9 (ro-

melic ar arsebobs skandinaviis qveynebSi), ise im damsaqmeblebs, romlebic 
gansakuTrebiT mtrulad arian ganwyobili gaerTianebaTa moTxovnebisad-

mi. sabolood, gaerTianebebi, demonstraciaTa da protestebis meSveobiT, 
mimarTaven sajaro seqtors socialur da SromiT politikaSi ufro far-

To intervenciisaTvis.10 meore mxriv, rogorc SedarebiTi monacemebidan 
Cans, gaerTianebis wevrebis donesa da xelSekrulebis models mcire gav-
lena aqvs.

wlebis ganmavlobaSi sxvadasxva qveyanaSi dafiqsirebulma SromiTma 
davebma sxvadasxva doneze gavlena yvela am faqtorze iqonia. igi isto-

riulad dabali iyo skandinaviis qveynebSi da neokorporaciuli  safuZ-

vlis mqone qveynebSi (avstria, germania, niderlandebi) da, axla, dabalia 
aRmosavleT da centralur evropaSi, maSin rodesac, maRalia xmelTaSua 
zRvis qveynebSi da maRali iyo gaerTianebul samefoSi 1980-ian wlebamde.

raodenobriv doneze, yvelaze didi problema monacemebTa misaRebo-

basa da SedarebiTobaSia.  saerTaSoriso kvlevebi asxvavebs da ajgufebs 
davebis dones Semdegi safuZvlebiT: 1) sixSire, an  gaficvaTa raodenoba 
yoveli aTasi dasaqmebulis mixedviT; 2) zoma, e.i. TiToeul gaficvaSi 
monawile gaficulTa saSualo raodenoba; 3) seriozuloba, e.i. TiToeuli 
gaficulis mier dakarguli saaTebi/dReebi;  4) moculoba, e.i. sixSires, 
zomasa da seriozulobas Soris arsebuli Tanafardoba.11 am parametrebis 
SedarebiTi  gamoyenebiT, saerTaSoriso statistikis mier aRricxuli 
mimarTulebebi, rogorc Cans, cvalebadia. 1960 wels rosisa da harTma-

nis mier Catarebul cnobil kvlevaSi12 aRiniSneboda umetes industriul 
qveyanaSi gaficvaTa Semcirebis Seuqcevad tendencia. rogorc damtkicda, 
es hipoTeza naadrevi iyo, ramdenadac seriozuli konfliqtebis cikli 
jer kidev win iyo13 _  TiToeul qveyanaze damokidebuli zomiT _ da isini 

9 B. Brandle, F. Traxler, Differenze e analogie nelle cause dei confl  itti di lavoro, in `QRS~, n. 
4/2010.
10 R. Hymane, R. Gumbrell-McKormick, Sindacati, partiti e politica: quale nuovo nessoè possibile?, In 
`Quad. rass. sind.~, n. 4/2010.
11 E. Shorter & C. Tilly, The Shape of Strikes in France, 1830-1960, in Comparativestudies in Society 
and History, n. 13/1971; L. Bordogna & G.C. Provasi, in G.P. Cella & T. Teu (eds.), Le nuove relazioni 
industriali, 1998.
12 A. Ross & P. Hartman, Changing Pattern in Industrial Confl ict, (New Jersey, 1960).
13 C. Crouch & A. Pizzorno (ed.), Confl itti in Europa, (Milan, 1977).
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gagrZeldeboda 1980-iani wlebi Sua periodamde. am droidan es tendencia 
iyo standarti  industriuli qmedebis saldos klebasTan erTad. es zog-

adi vardna moicavda mrewvelobas ufro maRali sixSiriT da, aseve zrdas, 
zogierTi servisis (transportis) seqtorSi, aseve samoqalaqo momsaxure-

baSi.14 zogierT SemTxvevaSi,  sixSire izrdeboda maSin, rodesac seriozu-

loba klebulobda.15 saqmianobis seqtorul Semadgenlobas mniSvnelovani 
roli aqvs amis axsnaSi. italiaSi davebis sixSiris tendenciis mizezTa So-

ris, SegviZlia hipoTezad wamovayenoT, magaliTad,  im seqtorebSi ufro 
maRali dasaqmeba, romlebic tradiciulad midrekilia konfliqtisaken.16

Tuki am monacemebs gamovikvlevT, profesiul gaerTianebaTa wevrebis 
klebasTan erTad, es migviTiTebs profesiul gaerTianebaTa seriozul  
dasustebaze,17 rac  gamoiwvia, aseve ekonomikasa da Sromis Semadgenlo-

baSi stuqturulma cvlilebebma.  delokalizaciis safrTxe radikalurad 
amcirebs prifesiuli gaerTianebis Zalas, xdis ra gaficvebs adrindelTan  
bevrad nakleb efeqtians.18 Sromis moqniloba da umuSevroba namdvilad ar 
wyalobs individualur valdebulebebs koleqtiur brZolebSi. gvWirdeba 
mxolod gavixsenoT droebiT dasaqmebulebi, romelTac izolacia da SiSi 
efeqtianad akavebs imisgan, rom wamoiwyon industriuli qmedeba koleqti-

uri xelSekrulebis dasadebad.
Tumca, obieqturi monacemebis gaTvaliswinebiT, ukanaskneli aT-

wleulebis ganmavlobaSi, kofliqtebis klebam hartmanisa da rosis Teor-

iis reabilitacia moaxdina. nebismier SemTxvevaSi, ar gvjera, rom romlime 

„rkinis kanoni“ SeiZleba iqnes miCneuli [ucvlel] postulatad  saukunis 
ganmavlobaSi gaficvebis klebasTan dakavSirebiT. faqtobrivad, grZel-

vadiani tendenciebi SeiZleba ciklurad ganviTardes. ukanaskneli aT-

wleulis ganmavlobaSi, magaliTad, saxeze iyo axali, magram mokle, piki _ 
2002-2003 ww. _ romelmac, aseve gavlena iqonia  im qveynebze, romelTac, 
tradiciulad, konfliqtebis dabali done axasiaTebs (rogoricaa nor-

vegia, SvedeTi da, upirveles yovlisa, avstria). zogadad, saerTaSoriso 
raJirebis farglebSi TiToeuli qveyana sargeblobda tradiciulad arse-

biTi gangrZobadobiT.19  italia udavod iyo erT-erT im saxelmwifoTagani,  

14 konfliqtis servisis seqtorSi gadanacvlebaze ix. A. Accornero in G.P. Cella &M. Regi-
ni, Il confl itto industriale in Italia, (Bologna, 1985).
15 tendencia, romelic „gaficvaTa modernizaciad“ ganimarteba. E. Shorter & C. Tilly, 
me-11 sq.
16 iqve.
17 R. Kelly, Rethinking Industrial Relations, (London, 1998).
18 J. Piazza, Globalizing Quiescence: Globalization, Union Density and Strikes in 15 industrialized 
countries, in Economic and Industrial Democracy, n. 26/2005.
19 S. Scheuer, A Novel Calculus? Institutional Change, Globalization and Industrial Confl ict in Europe, 
in EJIR, vol. 12/2006.
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sadac adgili hqonda gaficvebis umetesobas, rogorc monawileobis piro-

bebis, ise gacdenili dReebis mixedviT. 1990 wlidan 2009 wlamde, zogierTi 
maCveneblis mixedviT,  adgili hqonda aSkara vardnas _ 65%-iT.20 italia 
ar aris am siis saTaveSi, sxvaTa Soris; 2000-dan 2009 wlamde italia iyo me-
eqvse espaneTis, saberZneTis, safrangeTis, daniisa da belgiis mere.21 meore 
mxriv, dabali done aRiniSna iseT qveynebSi, rogoricaa germania, SvedeTi 
da poloneTi.22 ukanaskneli wlebis krizisma gamoiwvia arsebiTi cvlile-

bebi konfliqtebis saSualo doneebSi da, irlandiis garda, ixreboda misi 
Semcirebisaken. xarjiani gaficvebis magivrad, gaerTianebebma airCia sa-
jaro administrireba. sayovelTao gaficvebi Catarda safrangeTSi, espa-
neTSi, portugaliaSi, italiaSi, rumineTsa da, upirveles yovlisa, saber-

ZneTSi.
SromiT sferoSi, dRes arsebobs gadaudebeli sakiTxebi da namdvili 

ukiduresi aucileblobebi, amitom saWiroa industriuli qmedebisaTvis 
zenacionaluri procedurebis SemoReba, raTa daZleul iqnes globaliza-

ciis yvelaze cudi Sedegebi, vinaidan es [adgilobrivi] procedurebi jer, 
rogorc Cans, metad susti da sporadulia.

erovnuli kanonmdebloba

sakanonmdeblo kuTxiT, gaficvis ufleba, romelic dRes aRiarebulia ev-
ropuli kavSiris ZiriTadi uflebebis qartiis 28-e muxliT, aseve, pirda-

piri formiTaa garantirebuli bevr evropul konstituciaSi _ 1946 wlis 
safrangeTis konstitucia (preambula) an 1948 wlis italiis konstitucia, 
romelic am ukanasknelis [safrangeTis] mier iqna STagonebuli. espaneTis, 
portugaliisa da saberZneTis konstituciebi, aseve awesrigebs gaficvas 
da saberZneTis SemTxvevaSi aman daRi daasva 1970-ian wlebSi diqtaturi-

dan demokratiaSi gadasvlas. imave SeiZleba iTqvas belgiaze, fineTze, 
avstriasa da germaniaze. am qveynebSi (romlebsac unda davumatoT safr-

angeTi da italia) ar arsebobs specialuri kanonmdebloba, garda sajaro 
seqtoris regulirebisa da sasamarTlo gadawyvetilebebisa, rac gansaz-

Rvravs kanonieri gaficvis parametrebs ise, rom industriuli qmedeba, 
rogorc wesi, ar iTvleba SromiTi xelSekrulebis darRvevad; igi samuS-

aos Sesrulebasa da xelfasis gadaxdas Soris arsebuli Semxvedri val-

debulebebis droebiT SeCerebaa. muSakTa Tavdacvis interesi aRemateba 
damsaqmeblisaTvis Sesasrulebeli valdebulebis interess. ase rom, misi 

20 K. Vandaele, Sustaining or abandoning `social peace~? Strike developmentsand trends in Europe 
since the 1990s, ETUI, 2011.
21 iqve.
22 iqve; M. Carley, Developments in industrial action 2005-2009, (Dublin, 2010).

a. pastena,  muxli 49-52



526

ararseboba samarTlianad iTvleba; muSaki ar SeiZleba Seicvalos da mas ar 
SeiZleba, mieweros is ekonomikuri ziani, romelic ganicada damsaqmebelma.

erT-erTi maxasiaTebeli, romelic moicavs sxvadasxva erovnul sis-
temebs Soris arsebul gansxvavebas, aris samarTlebrivi CarCo, romlis 
farglebSic gamoiyeneba koleqtiuri qmedebis wamowyebis ufleba. arse-

bobs ori modeli: „individualisturi“ da „organuli“23. safrangeTSi, 
espaneTsa da italiaSi gaficva individualuri uflebaa, romelic gamoiy-

eneba koleqtiurad. am samarTlebriv sistemebSi gaficva iTvleba winaaR-

mdegobis pirovnul uflebad, samoqalaqo da politikuri Tavisuflebis 
gamoxatulebad. Tumca iseT qveynebSi, rogoricaa germania, SvedeTi da 
poloneTi, gaficva  koleqtiur uflebaa, romelic gamoiyeneba individu-

alurad. germaniaSi ara muSakTa sabWo, aramed mxolod gare profesiuli 
gaerTianebebi sargebloben am prerogativiT. am samarTlebriv siste-

mebSi, sadac organizacia uzrunvelyofs industriuli qmedebisaTvis 
gonivrulobis prezumfciis garantias, TviTneburi protesti, romelic 
ar aris gaerTianebis mier dadasturebuli, iTvleba aralegitimurad da 
SesaZloa, gamoiwvios iseTi sanqciebi maTTvis, romelTac mouwodes an/da 
monawileoba miiRes aseT qmedebaSi, ise Soris midis, rom atarebs muSakTa 
ganTavisuflebis risks an/da  iwvevs moTxovnas, rom aanazRauron miyeneb-
uli ziani individualurad an/da organizaciis rangSi.

es ori sistema _ individualisturi da organuli _ asaxavs orga-

nizaciul  CarCos, industriul urTierTobaTa sistemebisa da politikis 
evoluciisaTvis, rac istoriulad ganviTarda sxvadasxva gziT.  qveynebSi, 
sadac sWarbobs maRali ideologiuri  poziciebiT STagonebuli profe-

siul gaerTianebaTa pluralizmi da dabali donis, instituciurad mx-
ardaWerili neokorporaciuli praqtika, arsebobda SesaZlebloba, rom 
gaficva ganxiluliyo, rogorc individis fundamenturi sargebeli, ro-

melic ar daeqvemdebareboda monopolizacias arc erTi gaerTianebis 
safuZvliT.  marTlac, Tuki faqtobrivi uflebamosileba ar aris indi-

vidualuri, misi gamoyenebis ufleba namdvilad aseTia.  arsebobda gansxa-
vavebuli damokidebuleba im sistemebSi, sadac profesiulma gaerTianebam, 
romlebic, zogadad, monopolisturi da uaRresad centralizebulia neo-
korporaciul da Tanamonawile praqtikaSi, moipova eqskluziuri prerog-

atova industriuli davebis mogvarebaSi, gaaCnda ra pretenzia  mis garan-

ti dawesebulis statusSi Serwymisa. am modelis grZelvadiani warmateba 
zogierTi damkvirveblis mier ganimarta mis im organizaciul TvisebebTan 
mimarTebiT, romlebic,  am mosazrebis mixedviT,  uzrunvelyofs zeda do-

neze SeTanxmebuli politikis marTvas nebismier gadacdomasTan dakav-

23 B. Veneziani, Stato e autonomia collettiva, (Bari, 1986), at 347.
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SirebiT, romelic SeiZleba, warmoiSvas qveda doneze _ muSakebsa da gaer-

Tianebis wevrebs Soris.
yvela qveyanam daawesa SezRudvebi da akrZalvebi koleqtiuri qmedebis 

wamowyebis uflebaze. is faqti, rom ufleba iTvleba fundamenturad an 
konstituciaSi ganmtkicebulad, ar niSnavs, sinamdvileSi, rom igi unda 
ganvixiloT, rogor absoluturi. am SezRudvebma (romlebic, ZiriTadad, 
gamarTlebulia im  uflebebTan dabalansebiT, romlebic tolfasovnad 
iTvleba konstituciur WrilSi) SesaZloa, imoqmedos miznebze, proce-

durebze, meTodebsa da seqtorebze. miznebTan dakavSirebiT evropuli 
qveynebis umetesoba krZalavs politikur gaficvebs da dava legitimurad 

iTvleba, Tuki misi mizani ekonomikuria an xelSekrulebasTan dakavSire-

buli. Tumca, zogierTi qveyana gamonaklisia, magaliTad, dania, norvegia 
da italia. italiaSi „politikuri“ gaficva, romelzec imsjela sakon-

stitucio sasamarTlom 1974 wlis gadawyvetilebaSi, gagebulia rogorc 
Tavisufleba da dakavSirebulia italiis konstituciis me-3 muxlis 1-l 
punqtSi aRniSnul Tanasworobis miznebTan. solidarobis mizniT ganxor-

cielebuli gaficvea, romelic wamowyebulia sxva samrewvelo erTeulis 
an seqtoris muSakTa mxardasaWerad, zogadad, iTvleba kanonierad, Tuki 
konkretuli pirobebi daculia im kriteriumebTan erTad, romlebsac in-
dividualurad iTvaliswinebs, yoveli qveyana. SvedeTSi solidarobis 
mizniT ganxorcielebuli gaficvebi sakmaod gavrcelebulia samSeneblo 
seqtorSi da aseTi ram safuZvlad daedo Laval-is saqmes. Tumca iseT qvey-
nebSi, rogoricaa gaerTianebuli samefo da niderlandebi, isini dauSve-

blia. ufro metic, gaerTianebul samefoSi, orive _ rogorc politikuri, 
ise solidarobis gamomxatveli gaficvebi _ arakanonierad iTvleba.

rac Seexeba am uflebebis gamoyenebis meTodebsa da procedurebs, aq 
koleqtiuri molaparakeba fundamentur rols TamaSobs. am konteqst-

Si, yvelaze gavrcelebuli instrumentia „gaficvis akrZalvis“ daTqma, 
romelic abrkolebs industriul qmedebas garkveuli droiT an koleq-

tiuri xelSekrulebis moqmedebis vadis ganmavlobaSi. es debuleba, ro-

melic, ZiriTadad, relatiuri da araabsoluturia, gvxvdeba ufro zog-

adi xasiaTis mowesrigebis CarCoSi, romlis mizania, sxvadasxva xarisxis 
simkacris donis „gamagrilebeli“ procedurebis meSveobiT, SezRudos 
SromiTi davebis gamoyeneba. germaniis an niderlandebis  msgavs SemTx-

vevebSi,  imisaTvis, raTa gaficva iyos legitimuri, igi unda pasuxobdes, 
minimum, sam moTxovnas: igi unda mimdinareobdes „konfliqtis akrZal-

vis“ movaleobasTan SesabamisobaSi, mas win unda uswrebdes gaerTianebis 
wevrebis mier Catarebuli kenWisyra da iyos „samarTliani“ da „pro-

porciuli“. ukanasakneli kategoriebi gamoyenebul iqna evropuli sa-
samarTlos mier Laval -is saqmeSi. ar arsebobs konkretuli SezRudvebi 
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italiaSi, sadac 1960-iani wlebidan, sakonstitucio da sxva sasamarTlo-

Ta gadawyvetilebebma moaxdina solidarobis gamomxatveli gaficvebis 
dekriminalizacia da aRiara isini kanonierad, maT Soris, iseTi gaficve-

bi, romlebic wamowyebulia sxvadasxva dros da winaswari Setyobinebis 
gareSe, Sesabamisad, zianis anazRaurebis valdebulebis Teoriis ugule-

belyofiT.
zogierT sistemaSi gaficvisaken mowodebis ufleba unda iqnes dada-

sturebuli winaswar muSakTa mier, romlebsac moiwveven, rom maT gamoxa-

ton TavianTi pozicia sakonsultacio kenWisyraSi. poloneTSi es sakiTxi 
mowesrigebulia 1991 wlis specialuri kanoniT, romlis mixedviTac, kom-

paniisaTvis gaficvis mowodeba SesaZlebelia, mxolod im SemTxvevaSi, Tuki 
Catarda kenWisyra uflebamosil muSakTa 50%-is monawileobiT, umete-

sobis mxardaWeriT. daniaSi, Tumca ara SvedeTSi, es procedura xelSek-

rulebaze dafuZnebuli movaloebaa. germaniasa da niderlandebSi gaficva 
mowesrigebulia profesiuli gaerTianebebis wesdebiT da aucilebeli 
umravlesoba SesaZloa iyos ara martivi, aramed kvalificiuri, magali-

Tad, wverTa 75%-iani qveda zRvariT. es wesi ar gamoiyeneba e.w. „gamafrTx-

ilebel“ gaficvaTa SemTxvevaSi, romelTa meSveobiTac profesiuli gaer-

Tianeba gamoxataven sapirispiro mxaris mimarT TavianT ganzraxvas, rom 
wamoiwyebs srulfasovan gaficvas. britanuli sistema (postetCeruli 
periodis), romelic ukve sakmaod mkacria, moiTxovs, rom kenWisyra Cat-

ardes korespondenciis meSveobiT, umravlesobis kvorumis mniSvnelovani 
gavleniT. Cven SegviZlia ganvixiloT es angariSi: 2008 wels gaimarTa 638 
kenWisyra da gaficvis mowodeba ganxorcielda mxolod 22% SemTxvevaSi. 
pirdapiri demokratiis am instrumentulma gamoyenebam, romlis miza-

nia, muSakisa da profesiuli gaerTianebis dasusteba, unda migviyvanos 
calkeul msjelobamde, romelic ganaxlda ukanaskneli kenWisyrebis meS-
veobiT; es gavrcelda italiaSi FIAT-is muSakebze. bruno veneciani, kargad 
xsnida amas, roca werda:

„sabolood, miuxedavad imisa, rom SesaZloa paradoqsulad gamoiyure-

bodes, britanuli meqanizmi emsaxureba imas, rom gvaCvenos, Tu rogorc 
SeiZleba klasikuri demokratiisaTvis damaxasiaTebeli proceduruli ga-
rantiebis industriuli urTierTobebis seqtorSi gamoyenebis SemTxveva-

Si, gaCndes gavlena muSakis Tavisuflebaze, rom wamoiwyos industriuli 
qmedeba, miuxedavad imisa, rom es Tavisufleba mainc aRiarebulia.“24

winaswari Setyobinebis valdebuleba aCerebs im dros, rodesac kole-

qtiuri qmedebis ganzraxva unda gacxaddes. es gansxvavebulia sxvadasxva 
qveynis mixedviT. zogierTSi es SeiZleba iyos 24 saaTi moqmedebamde, an sxva 
SemTxvevebSi _ 7 an 14 dRe  qmedebis dawyebamde.  sanam xelSekruleba Zala-

24 iqve, 350.
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Sia, saWiroa saarbitraJo  procedurebis gavla davis mosagvareblad. es 
gamoiyeneba, magaliTad, avstriis, SvedeTisa da daniis SemTxvevaSi. zogjer 
adgili aqvs „gamocxadebis efeqtisaTvis“ wesisadmi mimarTvas, rogorc es, 
xSirad xdeba italiaSi. sajaro komunalur seqtorSi,  2008 wels gaficvis 
Sesaxeb 2,195 Setyobineba emsaxureboda Zalauflebis garantias da 40% 
gamoxmobil iqna gaficvis TariRis wina dRes.

rogorc wesi, gaficvis uflebis aRiarebas unda erTvodes Tavad 
gaficvaSi CarTuli iseTi qmedebebis mowesrigeba, rogorrbicaa infor-

maciis gavrceleba da mSvidobiani piketireba. ar arsebobs informaciis 
gavrcelebisaTvis SezRudvebi.  piketireba, Tuki igi Semoifargleba ver-

baluri darwmunebis meTodiT, nebadarTulia TiTqmis yvelgan. skandi-

naviis qveynebSi da, aseve niderlandebsa da portugaliaSi, boikoti da 
obstruqcionizmi nebadarTulia. warmoebis Segnebuli Seneleba bevr qvey-
anaSi kanonierad iTvleba, maT Soris gaerTianebul samefoSi, germaniasa 
da SvedeTSi, magram akrZalulia safrangeTSi, belgiasa da daniaSi, sadac, 
aseve akrZalulia e.w. [mkacrad wesebis dacva] `work-to-rule~-i [rodesac 
dasaqmebuli wesebis/procedurebis sruli dacviT moqmedebs, Segnebulad, 
raTa gamoiwvios samuSaos Seneleba], miuxedavad imisa, rom nebadarTulia 
evropis umetes qveynaSi.

dabolos, yvela evropul qveyanaSi zogierTi profesiuli kategorie-

bi gamoricxulia am uflebis moqmedebis sferodan. es moicavs armias, 
policias, marTlmsajulebasa da, zogjer, rogorc germaniasa da avstri-

aSi, umaRlesi rangis sajaro moxeleebs.  samoqalaqo momsaxurebis sfer-

os muSakebi sargebloben gaficvis uflebiT, magram isini, vinc uzrunve-

lyofen arsebiTi xasiaTis sajaro komunalur serviss, eqvemedbarebian 
ufro mkacr procedurul SezRudvebs.

2006 wels saqarTvelom Secvala sabWoTa periodis Sromis kodeqsi, 
iseTiT, romelsac unda daeaxloebina sistema saerTaSoriso da evropul 
standartebTan. maleve, saerTaSoriso da erovnulma organizaciebma, mkv-
levarebma da eqspertebma Seafases axlad miRebuli kanonmdebloba ro-

gorc mkacrad orientirebuli damsaqmeblis prioritetebsa da interese-

bze, romelic damsaqmebels upirates  mdgomareobaSi ayenebs da, zogierT 
SemTxvevaSi, uxeSad arRvevs dasaqmebulTa uflebebs. arsebobda molodini 
imisa, rom mxardaWerili SromiTi kanonmdebloba aRiricxeboda evropul 
kavSirze orientirebul sakanonmdeblo segmentTa ricxvSi, magram re-

alobam gansxvavebuli suraTi dagvanaxa. „2007 wels evropuli samezoblo 
politikis implementaciis“ Sesaxeb evropuli kavSiris komisiis progresis 
angariSis mixedviT, saqarTvelos 2006 wlis Sromis kodeqsi ar iyo Sesa-
bamisobaSi Sromis saerTaSoriso organizaciis  standartebTan da aSkarad 
ewinaaRmdegeboda  evropuli kavSiris standartebs. Sesabamisad, angariSi 
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pirdapir moiTxovda kodeqsis gadaxedvas.
2006 wlis saqarTvelos Sromis kodeqsSi arsebobda  gaficvis uflebi-

sadmi wayenebuli aragonivruli SezRudvebi da mxareebi valdebulni 
iyvnen, gaemarTaT gamafrTxilebeli gaficva, an kidev, gamafrTxilebeli 
lokauti, sanam isini gamarTavdnen realur gaficvas an lokauts. damate-

biT, 2006 wlis saqarTvelos Sromis kodeqsiT gaficva arakanonierad ga-
nixileboda iseT SemTxvevebSi, rodesac  dasaqmebulebi informirebulni 
iyvnen SromiTi xelSekrulebis Sewyetvis Sesaxeb, sanam dava warmoiSoba. es 
debuleba amoRebul iqna saqarTvelos Sromis kodeqsidan 2013 wels.

2013 wlis cvlilebebis mixedviT,  aRar aris aucilebeli gamafTx-

ilebeli gaficvisa an lokautis gamarTva, Tumca savaldebuloa, dacul 
iqnes gansazRvruli procedurebi. individualuri SromiTi urTier-

Tobidan gamomdinare davaSi, gaficvisa an lokautis gamarTvis uflebis 
ganxorcieleba SeiZleba mxolod  meore mxarisaTvis molaparakebis pro-

cedurebis dawyebis Sesaxeb werilobiTi gancxadebis gagzavnis dRidan 21 
kalendaruli dRis Semdeg,  gaficvisa da lokautis dawyebamde ara ugvi-

anes 3 dRiT adre, mxareebi valdebulni arian, werilobiT gaafrTxilon 
erTmaneTi gaficvis an lokautis drois, adgilisa da xasiaTis Sesaxeb.

koleqtiuri  SromiTi urTierTobebidan gamomdinare davebSi, gafic-

vis an lokautis gamarTvis ufleba gamoiyeneba 21 kalendaruli dRis gas-
vlis Semdgom im dRidan, rodesac werilobiTi Setyobineba gaegzavneba 
saqarTvelos Sromis, janmrTelobisa da socialuri dacvis  ministrs mo-

laparakebis procedurebis dawyebis mizniT an im dRidan, rodesac minis-
tri daniSnavs mediators sakuTari iniciativiT. gaficvisa an lokautis 
dawyebamde ara ugvianes sami dRisa, mxareebs moeTxovebaT Seatyobinon 
werilobiT erTmaneTsa da saqarTvelos Sromis, janmrTelobisa da so-

cialuri dacvis saministros gaficvisa an lokautis drois, adgilisa da 
xasiaTis Sesaxeb.

2013 wlis cvlilebebis mixedviT, koleqtiuri SromiTi urTierTo-

bebis dros gaficvis an lokautis ufleba SeiZleba gamoyenebul iqnes mx-
olod maSin, rodesac molaparakebis procedurebi damTavrdeba saTanado 
SedegiT; da mxolod am fazis Semdeg aris nebadarTuli mivmarToT iseT 
radikaluri zomebs, rogoricaa gaficva da lokauti.

Tumca, SesaZlebelia molaparakebis proceduraTa gaZRola ara mx-

olod mxareTa (damsaqmebeli da asociaciisa an profesiuli gaerTianebis 
dasaqmebulebi)  pirdapiri molaparakebis gziT an ministris mier daniS-

nuli mediatoris meSveobiT. mediatoris monawileoba damokidebulia mx-
areTa nebaze an ministris iniciativaze, CaerTos davaSi.

saqarTvelos SromiTi kodeqsis uaxlesi cvlilebebi gaficvisa da lo-

kautis uflebis dasawyiss ukavSirebs ministris mier daniSnul mediators 
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(sxva sityvebiT rom vTqvaT,  nebadarTulia  gaficvis gamarTvis uflebis 
gamoyeneba mxolod 21 dRis Semdgom, im dRidan, rodesac mxare gaugzav-

nis ministrs mediatoris daniSvnis moTxovnas an 21 dRis Semdeg, im dRidan, 
rodesac ministri daniSnavs mediators sakuTari iniciativiT) da nebadar-

Tulia gaficva mxolod im SemTxvevaSi, Tuki molaparakebis proceduraSi 
CarTuli iyo saministros mediatori.

ase rom, Tuki molaparakebis procedurebi gaimarTa saministros me-
diatoris gareSe, mxareebi dakargaven gaficvisa da lokautis  gamarTvis 
uflebas, rac ar Seesabameba saqarTvelos konstituciiT dacul uflebas 
da misi nebismieri saxiT SezRudva moiTxovs mniSvnelovan safuZvlebs, 
magram es scildeba Cveni diskusiis farglebs. am mizeziT, rogorc Cans, 
ufro logikuria, kanonieri gaficvis dawyebis safuZvlad avirCioT meore 
mxarisaTvis werilobiTi Setyobinebis gagzavnis momenti.

saqarTvelos Sromis kodeqsis 2013 wlis cvlilebebi gaaumjobe-

sebs dasaqmebulTa uflebebs, Tumca arsebobs ramdenime mniSvnelovani 
sakiTxi, romelic iTxovs ukeTes mowesrigebas. namdvili sirTule axla 
saqarTvelosaTvis isaa, rom Seqmnas samarTlebrivi safuZveli axali Sro-

mis kanonmdeblobis  efeqtiani implementaciisaTvis Sromis inspeqtoris 
formiT.  es minimaluri gaumjobesebac ki gamousadegari iqneba muSakTaT-

vis, Tuki socialuri partniorobis  sammxrivi komisia ar daiwyebs male  
efeqtian muSaobas.

rogorc yvela magaliTSi Cans, ZiriTadi qartiebis oficialuri aRi-

arebisa da evropuli samarTlebrivi sistemis principebis aRiarebis 
miuxedavad, es da sxva SezRudvebi kvlav ZalaSia. arsebobs qveynebi, aseve 
evropaSic, gansakuTrebiT evropis sabWoSi, sadac sazogadoebriv insti-

tutebs gaaCndaT valdebuleba, uzrunvelyos erovnuli debulebebis ev-
ropul socialur qartiasTan Sesabamisoba, gansakuTrebiT, germaniisa da 
niderlandebis SemTxvevaSi.

italiaSi ganviTarebuli movlenebi

FIAT-is saqmem gamokveTa italiaSi im pirebis pozicia, romlebic iTxovd-

nen im prezumfciebis arsebiT gadaxedvas, romelTa mixedviTac samar-

Tlis Teoretikosebi da davebze gadawyvetilebebi axdendnen gaficvis 
Sesaxeb konstituciuri debulebis interpretacias. es ki, ZiriTadad, 
niSnavda gaficvis transformacias iseT koleqtiur uflebaSi, romlis 
gamoyenebac xdeba individualurad im  orientaciis mixedviT, romelic, 
didi xnis ganmavlobaSi, ikavebda adgils italiis Sromis samarTlis 
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[specialistTa] umciresobis poziciaSi.25 rodesac 1988 wlis italiis 
Sromis samarTlis eqspertTa asociaciis (AID-LASS) cnobil konferen-

ciaze wamoyenebul iqna winadadeba, rom mietovebinaT individualuri 
uflebamosilebis zedmetad dogmaturi intepretacia, rac gamowveuli 
iyo gaerTianebis qmedebis araindustriul qmedebaSi gadasvlis prob-

lemiT, rasac, Tvis mxriv, SesaZloa, mogvianebiT, mieRwia SemaSfoTe-

beli donisaTvis da, aseve gamoewvia saxifaTo saxalxo  gulacrueba 
nebismieri formis industriuli qmedebis mimarT. ase rom, mizani, 
ZiriTadad, elitis ganmartebis mixedviT, iyo industriuli qmedebis 
ufro gonivruli gamoyenebisaken Semobruneba, wamaxalisebeli tipis 
midgomis meSveobiT, romelic miewereba yvelaze warmomadgenlobiT 
profesiul gaerTianebebs misi administrirebis davalebiT. arsebiTi 
sajaro momsaxurebis sferoSi gaficvis Sesaxeb №146/90 kanoni, ZiriTa-

dad, axdenda am Sexedulebis implementacias. industriuli qmedebis 
koleqtiur uflebad ganxilvis Teoriis ramdenime mxardamWers So-

ris arsebobda uTanxmoeba; eseni iyvnen asociaciisa da gaerTianebaze 
dafuZnebuli uflebamosilebis mxardamWerebi da isini, vinc miiRes 
koaliciis uflebamosilebis organizaciuli, ufro fragmentuli in-
terpretacia.26 Tumca, pirvel SemTxvevaSi, dauZleveli dabrkolebaa 
warmomadgenlobis im samarTlebrivi kriteriumis ararseboba, romlis 
meSveobiTac SesaZlebeli iqneboda uflebamosili mxaris SerCeva maSin, 
rodesac ukanasknel SemTxvevaSi garTuldeboda konfliqtis donis 
dawevis miznis miRweva. rogorc profesorma masimo d’antonam Tavisi 
Cveuli mkafio formiT aRniSna, unda gaviTvaliswinoT demokratiaze 
zegavlena:

„muSakebisaTvis Tavdacvis pirdapiri gamoyenebis meSveobiT, gamoxat-

vis uflebis warTmeviT, centridanuli wnexi mcirdeba, magram  arsebobs 
profesiuli gaerTianebis warmomadgenlobis sistemis nebayoflobiTi 
safuZvlis Sesustebisa da profesiuli gaerTianebis socialuri bazisgan 
gaucxoebis procesis gamwvavebis riski“27.

25 profesiuli gaerTianebis uflebamosilebis Sesaxeb TeoriisaTvis, ix. G. Pino, 
Confl itto e autonomia collettiva, (Turin, 2005); koleqtiuri, magram gafantuli ufle-

bamosilebis mxardasaWerad ix. A. Zoppoli, La titolarità sindacale del diritto di sciopero, (Naples, 
2006). am sakiTxTan dakavSirebiT italiis Sromis samarTalSi arsebuli debatebis 
rekontruqciisaTvis ix. L. Gaeta, Losciopero come diritto, in D’Antona (ed.), Letture di diritto 
sindacale, (Naples, 1992).
26 profesiuli gaeTianebis uflebamosilebis Sesaxeb TeoriisaTvis ix. G. Pino, 25-e 
sq.; koleqtiuri, magram fragmentuli uflebamosilebis sasargeblod ix. A. Zoppoli, 
25-e sq. am poziciebis kritikuli analizisaTvis ix. F. Carinci, Il diritto di sciopero: la nou-
velle vogue all’assalto della titolarità individuale, in DLRI, vol. 123/2009.
27 M. D’Antona, Diritto sindacale in trasformazione, in M. D’Antona (ed.), Letture didiritto sindacale, 
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nebismier SemTxvevaSi, konkretuli kanonis gareSe, veraferi gaamarT-

lebs im process, romelic midis ise Sors, rom cnobs SesaZlo koleqti-

ur uflebamosilebas, rogorc gaerTianebis uflebamosilebas sakuTar 
Tavze orientirebuli da TiTqmis monopolisturi formiT, rac Semoi-

fargleba mxolod ramdenime organizaciiT. samarTlis Teoriisa da sa-
samarTlo gadawyvetilebebisaTvis, umeteswilad, misaRebia es argumenti, 
iTvaliswinebs ra  gansakuTrebiT warmomadgenlobasTan dakavSirebuli 
konkretuli, naTeli da demokratiuli wesebis ararsebobas. gansxvave-
buli saxelSekrulebo daTqmis, rogoric, magaliTad, FIAT-is SemTxvevaSi 
iyo, gamoyeneba namdilad iqneba arakonstituciuri. iseT pluralistul 
sistemaSi, rogoric italiaSia, konstituciiT garantirebuli gaficvis 
ufleba (konstituciis me-40 muxli) da organizaciis Tavisufleba (39-
e muxlis 1-li punqti) gadajaWvulia _ erTi xdeba meoris gamoxatule-

ba _ vinaidan xalxs SeuZlia organizeba gaficviT da gaficvisaTvis. ase 
rom, problematuria iseTi individualuri muSakebis arseboba, romelTa 
saxeliTac gakeTdeba mowodebebi, rom  gverdze gadaidos koleqtiuri 
wyaroebidan miRebuli samarTli, daeqvemdebaron profesiuli kavSiris 
(romlis wveric ki SeiZleba ar iyvnen isini) mkacr zedamxedvelobas, Tuki 
SesaZlebelia, damtkicdes, rom es iqneba xelsayreli uSualod damsaqmeb-

lisaTvis.28 
am uflebis SezRudvis mzardi moTxovna SesaZloa, mogveCvenos gasao-

crad maSin, rodesac wlebis ganmavlobaSi, globaluri konkurenciisaTvis 
yvelaze Ria seqtorebSi misi gamoyeneba danamdvilebiT da mudmivad kle-

bulobs. es warmoaCens SeSfoTebas msoflio rangis warmoebis sistemasTan 
dakavSirebiT. kerZod, principis „nuli kapitali“ SesaZloa gamoyenebul 
iqnes metad eSmakuri da efeqtiani gziT  warmoebis SeCerebisaTvis. swored 
es aris xelsayreli iseTi jgufisaTvis, rogoricaa FIAT-i, konfliqtis 
prevenciis akviatebis mizezi.29 „pasuxismgeblobis daTqmis“ gamoyenebiT, 
FIAT-s, survilis SemTxvevaSi, SeuZlia sakuTari Tavi miiCnios monaw-

ileobis uflebasTan dakavSirebuli nebismieri valdebulebisagan Tavi-

sufalad, roca mas ar mouweria xeli xelSekrulebaze; mas, aseve SeuZlia, 
„urCi“ profesiuli kavSirebisaTvis gaauqmos Svebuleba da Senatanebi is-
eve, rogorc imgvari disciplinuri sanqciebis daweseba im muSakebisaTvis, 
rogoricaa samuSaodan gaTavisufleba. msgavsad amis, kompanias SeuZlia, 
uari Tqvas warmoebasTan dakavSirebul valdebulebebsa da dapirebuli 

(Naples, 1990), at XLIV.
28 A. Lassandari, Le nuove regole sulla contrattazione collettiva nei luoghi di lavoro: problemgiuridici 
e di effi cacia, in RGL, n. 1/2010, at 65.
29 Gruppo Lavoro CRS, Nuova Panda schiavi in mano, (2011), xelmisawvdomia <www.deriveap-
prodi.org>.

a. pastena,  muxli 49-52



534

investiciebze. xelSekrulebaze xelmomweri profesiuli kavSirebi xdebi-

an pasuxismgebeli ara mxolod nebismieri darRvevisaTvis, romelsac ad-

gili eqneba gaficvisagan Tavisufal dros, romelic ukanaskneli wlebia 
tradiciulad CarTulia xelSekrulebebSi, aramed aseve muSakTa qcevaze 
sawarmoSi, miuxedavad maTi profesiul kavSirSi wevrobisa. aseTi gziT 

„konfliqtis akrZalva“ aRar aris „saSualebis [uzrunvelyofis] valde-

buleba“ _ e.i. gaficvis prevenciaze muSaoba, aramed isaa „valdebuleba 
Sedegze“ _ e.i. ar unda gaimarTos gaficva.30 araferi uSlis xels profe-

siul kavSirebs, ganacxadon Tanxmoba, rom daicvan maT mier xelmowerili 
gaficvis akrZalvis Sesaxeb xelSekruleba, magram  es ar niSnavs individis 
ZiriTadi uflebis (me-40 muxli) erTi an meti profesiuli kavSiris ufle-

bamosilebisaTvis gadacmas. rogorc amboben, FIAT-is SemTxvevaSi, gafic-

vis akrZalvis moTxovna relatiuria da ara absoluturi, e.i.  SezRudu-

lia xelSekrulebis mier mowesrigebuli sakiTxebiT31; Tumca es sakiTxebi 
exeba samuSao dros/Sesvenebas/zeganakveTur samuSaos, samuSaos organize-

bas, avadmyofobis mizeziT gacdenili samuSao drois anazRaurebas, xel-

fasebs, gaerTianebis uflebebs. ase rom, darCa ki raime sakiTxi reguli-

rebis miRma?
zogierTis azriT, CrdiloeT evropis qveynebTan Sedarebis gaTval-

iswinebiT, rekomendebulia  neokorporaciuli modelis Semotana, ro-

melic moqmedebs industriuli qmedebis wamowyebis Sesaxeb profesiuli 
kavSiris uflebamosilebis mkveTr vardnasa da  industriuli demokrati-

is sferoSi farTo prerogativebis miniWebas Soris arsebuli politikuri 
urTierTgacvlis wyalobiT. vinaidan damsaqmeblebi Tanxmdebian, mox-

des am procedurebze maTi makontrolebeli uflebamosilebebis dele-

gireba, analogiurad, profesiulma kavSirebma unda miiRon industriuli 
qmedebis wamowyebis Sesaxeb maTi uflebamosilebebis am procedurebze 
delegireba32, Tumca mxolod konfliqtis akrZalvis valdebulebisaTvi-

sa da saxelSekrulebo miznebidan gamomdinare. es argumentebi garkveul 
doneze efeqturia, magram ugulebelyofs orive saxelSekrulebo mxaris 
pasuxismgeblobaSi Semaval moTxovnaTa ganxorcielebis SesaZleblobis 
faqtobrivi moculobis sxvadasxva SesaZlo xarisxs.  damsaqmeblisaTvis 
informaciisa da konsultaciis valdebulebis darRvevis miwera da  gaer-

Tianebis sawinaaRmdego qmedebisaTvis dajarimeba gacilebiT rTulia, vi-
dre damsaqmeblis mier  konfliqtis akrZalvis daTqmis darRvevis mtkice-

30 F. Carinci, La cronaca si fa storia: da Pomigliano a Mirafi ori, WP CSDLE M. D’Antona, n. 113/2011.
31 R. De Luca Tamajo, Accordo di Pomigliano e criticità del sistema delle relazioni industrialiitaliane, 
in RIDL, 1/2010.
32 M. Pedrazzoli, Alternative italiane sulla partecipazione nel quadro europeo: la cogestione, in DLRI, 
n. 49/1991.
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ba. imave SeiZleba iTqvas jarimaTa sxvadasxva efeqtis Sesaxeb, risi Sedegic 
aris kompaniisaTvis ramdenime aTasi evros jarima, rogorc es aRniSnulia 
informaciisa da konsultaciis uflebis Sesaxeb direqtivis implementa-

ciis Sesaxeb kanonSi (sakanonmdeblo gankarguleba №25/2007), an  valde-

bulebaTa damrRvevi profesiuli kavSirisaTvis mZime fuladi valdeb-

ulebebi, rogorc es skandinaviur sistemaSia, an profesiuli gaerTianebis 
qmedunarianobis Semcireba (rogorc es FIAT-is saqmeSi warmoCnda). xelSek-

rulebis logikas, misi struqturis balansis aRdgenis Sesaxeb Teoriaze 
dakvirvebas, sabolood, mivyavarT swarmos funqcionirebis safuZvlad 
arsebuli pirncipebis ugulebelyofamde. balansis amgvari aRdgena xdeba 
Tanabar sawyisebze da „egaletarianulia“, magram imave ar iTqmis korpo-

raciul principebTan dakavSirebiT. rodesac am sakiTxTan dakavSirebiT 
ar arsebobs kanonmdebloba, ar miiReba mxedvelobaSi uwindeli me-40 mux-

lis konstituciuri debulebebis (samoqalaqo kodeqsidan gamomdinare 
saerTo koleqtiuri saxelSekrulebo samarTlis cnebis Sesaxeb) upirate-

soba.
SemoTavazebuli modelebis msgavsad, naxsenebia germanuli da Sveduri 

sistemebi im dros, rodesac ar aris gaTvaliswinebuli uzarmazari gansx-
vaveba italiisagan, romlisTvisac franguli da espanuri modeli bevrad 
axloa, radgan isini iziareben, CvenTan erTad, garkveuli politikuri, 
samarTlebrivi da kulturuli standartebis tradicias profesiul 
gaerTianebebTan da industriul urTierTobebTan dakavSirebiT. am Sem-
TxvevebSi,  sakanonmdeblo Sedarebis gamoyeneba xdeba ubralo sababi mo-

cemuli aRwerilobiTi modelis im specialur gegmasTan instrumentulad 
TanafardobaSi moyvanisaTvis, romelic moicavs cvlilebebs gaficvaTa 
samarTlebrivi poziciis akrZalvasTan dakavSirebiT.

italiaSi iseve, rogorc im qveynebSi, romelTac ufro metad aqvT 

monawileobiTi tradicia,  aRar ismis kiTxva imis Sesaxeb, aris Tu ara in-
formaciisa da konsultaciis uflebis Zala, romelic miiReba gaficvis 
uflebis SezRudviT, sakmarisi wonasworobis aRsadgenad, aramed ufro 
metad sakiTxavia, profesiuli kavSiris SesaZlebloba _ gaumklavdes 
droebiT gaTavisuflebas, samuSaos organizebasa da xelfasebs _ aris 
Tu ara sakmarisi, raTa adekvaturad dabalansdes informaciisa da kon-

sultaciis uflebebiT. koleqtiuri molaparakebis scenarSi, romelic 
ganviTarda ukanaskneli wlebis ganmavlobaSi da axasiaTebs profesiuli 
gaerTianebebis mier ganxorcielebadi calmxrivi koncesiebis politikas, 
unda aRiniSnos, muSakTa ufleba, mimarTon industriul qmedebas; Semdgo-

mi SezRudvebis daweseba, romelic Sors dgas damsaqmeblis sasargeblod 
saxelSekrulebo sakiTxebSi wonasworobis aRdgenisagan, im moTxovnaTa 
mixedviT, romlebic TariRdeba 1970-iani wlebiT, moicavs disbalansis se-
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riozul risks muSakTa sazianod, romelic iyo da aris negatiuri saxas-
iaTo niSani ukanaskneli oci wlis ganmavlobaSi.

lokauti 

lokautis mniSvneloba da saxeobebi

xSirad SeiniSneba, rom lokautis gavlena gaficvasTan SedarebiT amJamad 

„msubuqia“, vinaidan Tavdacvis es forma, rogorc Cans, damsaqmebelTa mier 
gamoyenebadi sxva instrumentebiT Seicvala; arsebobs uamravi sasamarT-

lo gadawyvetileba, romelic mxars uWers amas gaerTianebis winaaRmdeg 
mimarTuli qcevis sferoSi.33

imis codnam, rom lokautebma dakarga Tavisi mniSvneloba da gavlena 
Tanamedrove sazogadoebaSi34 uaxlesi samecniero azri iqamde miiyvana, 
rom daenaxa lokautebi konkretul ekonomikur da socialur realobaSi 
ise, rom  sruliad ugulebeleyo Teoriis SedarebiT tradiciul aspeqte-

bi.35 Tumca, miuxedavad SezRuduli praqtikuli mniSvnelobisa36, samarT-

lebrivi TvalsazrisiT, sxvadasxva Sexedulebis mixedviT, lokautebi jer 
kidev mniSvnelovania.

lokauti ganmartebulia rogorc „industriuli qmedebis tipuri 
meTodi, romelic wamowyebulia damsaqmebls mier; iseve, rogorc gaficvaa 
muSakTa industriuli qmedebis tipuri meTodi“37,  lokautebi dareguli-

rebulia gaficvis paraleluri meTodiT. amis danaxva SesaZlebelia ara 

mxolod Tavisufal sabazro sistemebSi, sadac gaficvebi da lokautebi 
aRiqmeba mxolod rogorc de faqto Tavisuflebebi38, aramed, aseve avto-

33 M. V. Ballestrero, Diritto sindacale, (Turin, 2004), 329 ff.; F. De Falco, Sciopero econdotta antisin-
dacale, in Riv. it. dir. lav., 1992, at 331 ff.
34 P. Sandulli, Società pluralistica and rinnovamento dello Stato, in Iustitia, 1968, at 3 ff.
35 G. Giugni, Intervento, in VV.AA., Diritto di sciopero eliceità penale dellaserrata, (Milan, 1961), at 35 
ff. analogiurad, G. M. Brunetti, Sciopero E Serrata Nell’ordinamento Giuridico Italiano, (Rome, 
1968), at 284.
36 lokautebis, rogorc damsaqmeblis konfliqtze dafuZnebuli saqcielis Sedare-

biTi analizisaTvis, ix. T. Treu, Gli strumenti di lotta sindacale degli imprenditori: inparticolarela 
serrata, in Riv. giur. lav., 1980, at 215 ff.
37 G. Mazzoni, Serrata, in Enc. Giur., XXVIII, (Rome, 1992), at 1.
38 1890 wlis sisxlis samarTlis kodeqsi uzrunvelyofda industriuli da komerci-

uli iniciativis Tavisuflebas, aRiarebda ra, rom muSakebsa da mrewvelebs gaaCnda 
uflebamosileba, „wamoewyoT saqmianoba iseTi formiT, romelsac Tvlidnen sa-
kuTari interesebisaTvis yvelaze gamosadegad“. Sesabamisad, zanardelis kodeq-

sis 166-e muxlma mxolod waaxalisa Zaladoba im mizniT, rom daZalebiT SeewyvitaT 
xalxis mier gaficvisa Tu lokautis gagrZeleba. Tavisufali sabazro sistema, faq-

tobrivad, aRiarebs, minimum de faqto gansxvavebas lokautebsa da gaficvebs So-

ris: „liberalurma saxelmwifom, rogorc im ekonomikuri da socialuri brZolis 
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ritarul sistemebSi, sadac orive _ gaficvaca da lokautic akrZalulia, 
rogorc sisxlis samarTlis danaSauli.39

samarTlis Teoretikosebis mier SemuSavebuli, yvelaze Camoyalibebu-

li dafiniciis mixedviT, lokautebi Sedgeba im damsaqmebelTa saqcielisa-

gan, romlebic,  rogorc wesi, Tavis dasaqmebulebTan SromiT urTierTo-

basTan dakavSrebuli mizezebis gamo, sawarmos yvela nawils xuraven da, 
Sesabamisad, xels uSlian muSakebs samuSaos SesruleaSi da, Sedegad, uars 
eubnebian maT xelfasis gadaxdaze.40 mokled, „lokauti niSnavs muSakebi-

saTvis dasaqmebaze uaris Tqmas erTi an meti damsaqmeblis mier, profe-

siuli gaerTianebis an poltikuri mizezebis gamo“.41 gonivruli eWvi iqna 
gamoTqmuli samarTlis TeoriaSi im SesaZleblobis Sesaxeb, rom  lokauti 
SeiZleba arsebobdes im SemTxvevaSic, rodesac  damsaqmebeli gascems gank-
argulebas SromiTi saqmianobis SeCerebis Sesaxeb, magram mainc agrZelebs 
xelfasis gadaxdas.42

evropis umetes qveynebSi (espaneTi, safrangeTi, italia) lokautebis, 
rogorc uflebis, ganxorcieleba SeuZlebelia maSin, rodesac igi dacu-

lia garkveuli moculobiT sxva qveynebSi (germania). „lokautis ufleba“ 
moTavsebulia imave sibrtyeSi, rac „gaficvis ufleba“, pirvel rigSi, 

„maastrixtis oqmis“ da, Semdgom, ZiriTadi uflebebis Sesaxeb nicis qar-

neitralurma mayurebelma, unda daikavos pozicia, romelic Teoriulad mainc unda 
mimdinareobdes Tanabari ZalebiT“. Sead. G. La Cute, Serrata, in Enc. Dir., XLII, Milan, 1990, 
at 230. ff. zogadad, liberalur saxelmwifoSi kanonmdeblobisa da Sromis samarTlis 
Teoriis Sesaxeb, ix. L. Castelvetri, Dalla repressione alla liceità penale dello sciopero: una svolta 
nell’ordinamento giuridico liberale, in Riv. it. dir. lav., 1989, at 442 ff.
39 №563/1926 kanoni da 1930 wlis rokos sisxlis samarTlis kodeqsi. rokos kodeqsSi 
gaficvebisa da lokautebis Tavidan SemoRebis safuZvlad arsebuli mizezebis Ses-
axeb, romlis mizani iyo, ZiriTadad, e.w. „klasze dafuZnebuli Tavdacvis“ CaxSoba, ix.  
Relazione del Guardasigilli sul progetto defi  nitivodel codice penale e del codice di procedura penale, 
in Lavoratori preparatori del codice penale e del codice di procedura penale, V, II, Rome, 1929, at 288.
40 lokautis Sesaxeb sasamarTlo gadawyvetilebebi ar aris moculobiTi, magram 
moicavs arsebiTad ekvivalentur formebs; aseTi SemTxvevebia: kompaniis zogierTi 
da ara yvela departamentis saqmianobis SeCereba da eleqtroenergiiT momaragebis 
Sewyveta. am ukanasknelis analizisaTvis, ganxilul saqmeebSi, romelic sakmaod xSiri 
iyo warsulSi, ix. P. Brescia, 14.6.1971, in Foro it., 1971, I, 308 da P. Bologna, 12.2.1973, in Giur. 
it., 1973,I, 2, at 729.
41 P. Ichino, In contratto di lavoro, in Tratt. Cicu-Messineo, vol. III, (Milan, 2003), at 212.
42 G. Pera, Serrata e diritto di sciopero, (Milano, 1969), at 7. Teoria efuZneba G. Zangari, Ser-
rata (libertà di), in Noviss. Dig. it., XVII, 1970, at 91, _ „sawarmos departamentis daxurva, 
rogorc movlena, ar gvaZlevs xelfasis gadauxdelobis SesaZleblobis identifici-

rebis arguments“.  am Teoriis safuZvelze, rogorc Cans, saeWvoa, rom lokauti war-

moiqmneba  maSin, rodesac damsaqmebeli Sewyvets warmoebas gaficvis gamo an iseTi 
ZiriTadi masalis miwodebas, rogorica eleqtroenergia, saqmianobis aRdgenisa da, 
Sesabamisad, muSaobis gagrZelebis pirobiT. Tumca mainc arsebobs eWvi, rom es axloa 
sxva samarTlebriv kategoriasTan.  Sead. G. Pera, me-2 sq.
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tiis (28-e muxli) mier, romelic ZalaSi Sevida evropuli kavSiris Sesaxeb 
xelSekrulebis me-6 muxlis mixedviT.

kerZod, nicis qartiis 28-e muxliT, aRniSnulia, rom damsaqmeblebs, 
muSakebsa da maT Sesabamis organizaciebs  gaaCniaT uflebamosileba, moil-

aparakon da xeli moaweron koleqtiur xelSekrulebebs Sesabamis doneze, 
evropuli kavSiris samarTlisa da erovnuli kanonmdeblobisa da praqti-

kis Sesabamisad. damatebiT maT gaaCniaT uflebamosileba, wamoiwyon kole-

qtiuri qmedebebi, Tuki warmoiqmneba interesTa konfliqti. Sesabamisad, 
vinaidan damsaqmeblebs, muSakebsa da maT organizaciebs  ufleba aqvT, 
wamoiwyon koleqtiuri qmedeba, es debuleba, rogorc Cans, unda moiazreb-

des koleqtiuri qmedebis samarTalSi arsebul lokautebsac.
profesiuli gaerTianebebis asociaciebi, koleqtiuri xelSekrule-

bebi, gaficvebi da lokautebi gamoricxulia evropuli kavSiris iurisdiq-

ciidan. „profesiul gaerTianebasTan dakavSirebul sakiTxebTan“ mimarTe-

biT, evorpuli kavSiris funqcionirebis Sesaxeb xelSekrulebis 153-e 
muxlis mixedviT,  evropuli kavSiris xelisuflebis organoebs SeuZliaT, 
miiRon gadawyvetileba kvalificiuri umravlesobiT mxolod informa-

ciisa da konsultaciis uflebis Taobaze.
miuxedavad amisa, zogierTi kiTxva mainc wamoiWra profesiuli gaer-

Tianebis uflebis, e.i. gaerTianebis Tavisuflebisa da gaficvisa da lo-

kautis,  koleqtiuri molaparakebisa da am saerTaSoriso xelSekrulebaSi 
gawerili  ZiriTadi ekonomikuri Tavisuflebebis, kerZod, konkurenci-

is Tavisuflebisa da saqonlisa da momsaxurebis Tavisufali mimoqce-

vis uflebis urTierTdamokidebulebis Sesaxeb. amaze pasuxis gasacemad, 
Caeria evropuli sasamarTlo, romelmac, miuxedavad evropuli kavSiris 
iurisprudenciis naklebobisa am sferoSi, wamogvidgina mniSvnelovani 
kriteriumebi koleqtiur molaparakebasa da koleqtiur qmedebasTan da-

kavSirebiT; uflebebi eqvedebareba SezRudvebs „proprciullobis prin-

cipidan“ gamomdinare.
samarTlis Teoretikosebis mier win iqna wamoweuli lokautis uamra-

vi klasifikacia. erT-erTi sawyisi makroklasifikacia gulisxmobs gan-
sxvavebas „profesiuli kavSiris miznebidan gamomdinare lokautsa“ (aqe-
dan gamomdinare, dakavSirebulia im SromiT urTierTobasTan, romelic 
moicavs  damsaqmebelsa da dasaqmebulebs) da „lokauts ekonomikuri an 
teqnikuri da warmoebis miznebidan gamomdinare“.43 am Teoriis mixedviT, 

43 G. Pera, 42-e sq., 5, romlis mixedviTac, „aranaTeli, Tu ra aris lokauti da, zoga-

dad, aRiniSneba, rom lokauts aqvs profesiuli kavSiris masStaboT moqmedebis ar-

eali; ase rom, ganasxvaveben mas  sxva miznebisaTvis sawarmos daxurvasa da samuSaos 
SeCerebisagan“. 
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ukanaskneli SemTxveva ar aris teqnikurad lokauti.44 am TvalsazrisiT, 
damsaqmeblebisaTvis, romlebic danamdvilebT xuraven TavianT sawarmos, 
firmasa Tu ofiss, lokauti wamowyebulad ar CaiTvleba45, gansxvavebiT im 
damsaqmeblebisagan, romlebmac unda SeaCeron (droebiT) muSaoba srulad 
an nawilobriv. meore mxriv, „lokauti saxelSekrulebo miznebisaTvis“ 
aris „muSakTa  winaaRmdeg brZolis tipuri instrumenti“ da  Sedgeba maT-

Tvis xelfasis danaklisis gamowvevisagan, raTa daarwmunos isini, Secva-

lon,  xelSekrulebebi xelfasebisa da sxva wesebis nawilSi an aiZulon 
isini, gamoixmon nebismier pretenzia, romelic maT gaaCniaT SeTanxmebuli 
xelfasis donis momatebasTan dakavSirebiT46. aseTi saxis lokauti moicavs 
yvelaze gavrcelebul SemTxvevas _ „represiul lokauts“, romelic dam-

saqmeblis pasuxia gaficvis araswor formebze.
gansxvavebuli midgoma arsebobs arasaxelSekrulebo miznebidan gamom-

dinare lokautebis mimarT. arsebobs lokautebi politikuri miznebisaT-

vis, romlebic xorcieldeba sawarmoebisaTvis sakanonmdeblo zomebis 
ganxorcielebis moTxovniT. „lokauti zewolaa sajaro xelisufleba-

ze“, rogorc wnexi sajaro Zalauflebaze, raTa man miiRos konkretuli 
ekonomikuri zomebi; „solidarobis miznebidan gamomdinare lokauti“ 
sxva damsaqmeblebis an muSakebis mxardasaWerad; „saprotesto lokauti“, 
romelic samarTlis Teoretikosebma miamsgavses  sagadasaxado xelisu-

flebis an  damsaqmeblebisaTvis arsebiTi Sedegebis gamomwvevi politi-

kuri, Tu administraciuli arCevanis winaaRmdeg mimarTul qmedebebs.
garda amisa, lokautebi, romelTac gaaCniaT mimarTeba sisxlis samar-

TliT mowesrigebul sxvadasxva danaSualebTan  da sxva msgavsi saxeobebi 
identificirebul iqna maTi ganxorcielebis procedurebTan dakavSire-

biT. lokauti SeiZleba wamowyebul iqnes ramdenime sawarmos mier, erT-

droulad an SeTanxmebiT („koleqtiuri lokauti“, Tumca isini ufro 
xSirad xorcieldeba calkeuli kompaniebis („individualuri lokauti“) 
mier, sakuTari iniciativiT, Tumca im sakiTxebTan dakavSirebiT, romelic 
ar Sedis im specialur strategiebSi, romelzec arsebobs Sesabamisi aso-

ciaciis SeTanxmeba47 da es aris yvelaze mniSvnelovani SemTxveva. lokauti 
SesaZloa, iyos agresiuli, rodesac wmowyebis iniciativa mimarTulia iq-
iTken, rom moxdes muSakTa qmedebis ganWvreta an prevecia („agresiuli 
lokauti“). Tumca ganxilul saqmeeSi aRniSnuli SemTxvevebis mixedviT, 
„TavdacviTi lokauti“, e.i.  muSakTa gaficvaze pasuxi, ufro gavrcele-

44 G. Pera, Diritto del lavoro, (Padua, 1984), at 329.
45 G. Brunetti, 35-e sq., 281.
46 S. Vergari, La serrata, in F. Carnici, Diritto del lavoro, Commentario, C. Zoli (ed.), Le fonti. Il diritto 
sindacale, 2nd ed., vol. I, (Turin, 2007), at 753 ff.
47 iqve, 754.
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bulia48. Cven aseve SegviZlia, gansvasxvavoT „SeCerebis lokauti“ da 

„daTxovnis lokauti“ imis mixedviT, moicavs Tu ara igi mxolod muSaobis 
SeCerebas an dasaqmebis danamdvilebiT Sewyvetas49.

lokautebi „saxelSekrulebo miznebisaTvis“ da represiuli 
lokautebi

samarTlis Teoretikosebs Soris kargad Camoyalibebuli pirveladi mod-

elis mixedviT,  kompaniis mier saqmianobis SeCereba ganimarteba, rogorc 
im muSakTa  mier SemoTavazebul Sromaze aralegitimuri uari, romelTac 
surT muSaoba, magram ar SeuZliaT SeCerebis gamo. amitom, damsaqmebelma, 
rogorc mxarem, romlisTvisac unda moxdes momsaxurebis gaweva, ver moax-

erxa TanamSromloba da muSakTa winaSe nakisri valdebuleba, is movalis 
rangSi Sromis uzrunvelyofis valdebulebis damrRvevia.

damokidebuli xasiaTis SromiT urTierTobebSi, ziani Seesabameba 
gamomuSavebis srul moculobas, e.i. im xelfasebs, romelic, rogorc 
wesi, eZlevaT muSakebs, Tuki isini Seasrulebdnen TavianT valdebulebas. 
Tumca, gansxvavebuli interpretaciis mixedviT, damsaqmelTa ricxvi, rom-

lebic iyeneben lokauts warmoSobs debitorul statuss.50 xelfasebTan 
mimarTebiT movalis rangSi, damsaqmebelma unda gadauxados anazRaureba 
muSakebs nebismier SemTxvevaSi, miuxedavad imisa, rom gadawyvita sawarmos 
saqmianobis Sewyveta. ukanaskneli modelis gaziareba Teoriulad iqnebo-

da warmoebis daxurvis Sesaxeb damsaqmeblis legitimuri gadawyvetilebis 
ekvivalenturi, Tuki gagrZeldeboda saTanado wesiT dasaqmebulebisaT-

vis xelfasebis gadaxda.51
garda aramarTlzomierebis sakiTxisa, sisxlisa da samoqalaqo samar-

TalSi arsebobs lokautis saxeobebi, romelTac tradiciulad ganmar-

taven „represiul lokautebad“, romlebSi SemoTavazebuli Sromis 
gamouyenebloba, miuxedavad imisa, rom SemTxvevebi xvdeba aralegitimuri 
uaris kategoriaSi, sinamdvileSi gamarTlebulia saxelSekrulebo samar-

Tlis mixedviT.52  marTalac, esenia lokautis yvelaze tipuri da xSiri saxe-

48 T. Treu, 36-e sq., 217.
49 F. Carnici, R. De Luca Tamajo, T. Tosi, T. Treu, Diritto del lavoro. Il dirittosindacale, 6th ed., (Tu-
rin, 2006), at 265.
50 kreditoris winaSe arsebul valTan dakavSirebiT, calmxrivi da aralegitimuri Se-
Cerebis rekontruqciis kritikisaTvis, ix. balestrero, 1985, 390 citirebuli bal-

estreros (ar aris miTiTebuli, savaraudod M.V. Ballestrero, Cassa integrazione e contratto 
di lavoro, (Milan, 1985)) wignSi.
51 F. Carnici, R. De Luca Tamajo, P. Tosi, T. Treu, 49-e sq., 269.
52 M.V. Ballestrero, 33-e sq., 333.
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obebi, damsaqmeblis reaqcia im idustriuli qmedebis formebze, romlebic 
ganxorcielda  anomaliuri an/da gansakuTrebulad basri procedurebiT.53  
represiuli lokautebi Cveulebrivi iyo 1970-iani wlebSi mimdinare mZaf-

ri industriuli qmedebebis gamo da gaanalizebul iqna ori mosazrebis 
WrilSi:  rogorc damsaqmeblis mier  aralegitimurad miCenul gaficvaze 
pasuxi da gaficvaSi daukavebeli muSakebisaTvis xelfasebis gadaxdaze 
uaris Tqma an ganmeorebad gaficvis ganmavlobaSi uzrunvelyofili, dar-

Cenili momsaxurebis anazRaureba.54
pirvel mosazrebasTan dakavSirebiT, represiuli lokautebis legi-

timurobis sakiTxi, tradiciulad, ganixileba  ganmeorebadi gaficvebis 
aralegitimurobasTan axlo kavSirSi.55 vinaidan pirveli saxeobis 
saqcieli ganixlul iqna aralegitimurad, Teoretikosebma avtomaturad 
aRiares, rom pirveli tipis lokauti dasaSvebi iyo.56 Tumca, es „avtoma-

turi“ Sexeduleba mkacrad iqna gakritikebuli samarTlis TeoriaSi ori 
sxvadasxva poziciis WrilSi: erTi mxriv, ganmeorebadi gaficvebisaTvis 

53 G. Ghezzi, Serrata, in Digesto comm., XIII, Turin, 1996, at 380, ganixilavs represiul lo-

kauts, rogorc „erTaderT kategorias, romelic SesaZloa, gaanalizebul iqnes, ro-

gorc socialurad tipuri“. implementaciis procedurebTan mimarTebiT, gaficvis 
SezRudvis Sesaxeb Teoriebis vrceli modelebis Sesaxeb, gansakuTrebuli aqcentiT, 
gangrZobadi ciklis warmoebis mqone kompaniebze, ix. F. Alleva, L’esercizio del diritto di 
sciopero nelleaziende con impianti a ciclo continuo, in Riv. Giur. Lav., (1976), I, 371 ff. gafic-

vis anomaliuri formebis Sesaxeb, ix. M. G. Garofalo, Forme anomale di sciopero, in Dig. 
Comm.,VI, (Turin, 1991), at 278.
54 wyvetili gaficvis ganmavlobaSi, lokauts adgili aqvs maSin, rodesac damsaqme-

beli „aTavisuflebs“ gaficul muSakebs gaficvis intervalebSi; monacvle jgufebsa 
da departamentebSi mimdinare gaficvis ganmavlobaSi, lokautebi gamoiyeneba im mu-

SakTa „gaTavisuflebis“ gziT, romlebmac unda imuSaon im departamentebSi, sadac ar 
dagegmila samuSaos SeCereba drois garkveuli periodisaTvis.
55 es aris „usamarTlo zianis“ cnobili Teoriebi, romlebSic aRiniSneba, rom gafic-

vis nebismieri forma, romelic iwvevs damsaqmeblis warmoebisaTvis imaze did zians, 
SedarebiT imasTan, rac dakavSirebulia samuSaos SeCerebasTan, arakanonieria Ta-

visTavad; „Sesatyvisi msxverplis“ Teoria, romelSic aRiniSneba, rom  normaluri 
gaficvis SemTxvevaSi, warmoebisaTvis miyenebuli ziani kompensirebul iqneba xelfa-

sis gadaxdis SewyvetiT maSin, rodesac anomaliuri gaficvis SemTxvevaSi, kompensa-

cia ver iarsebebs. muSakTa keTilsinidiserebisa da koreqtulobis valdebulebasTan 
dakavSirebiT, rodesac arCeven gaficvis saxeobas ise, rom, Tavis mxriv, ar gamoiwvi-

on zedmeti ziani kompaniisaTvis, ix. Cass. 4.3.1952, in Mass. giur. lav., (1952), 9 da Cass. 
28.07.1956, n. 2961, in Mass. giur. lav., (1956), at 304.
56 G. Ghezzi, 53-e sq., 380, wyaros mixedviT es ufro Zveli Teoria amJRavnebs im 

ganzraxvas, rom „ramenairad Semoitanos koreqtivi konstituciur arCevanSi, raTa 

amoavsos sivrce dapirispirebul mxareTa samarTlebriv poziciaTa Soris, uzrun-

velyofs ra (`represiuli lokautebis“ aRiarebaSi garkveuli farTo definiciis 

meSveobiT) samoqalaqo samarTlis mier daSvebul damsaqmeblis reaqciis Tavisu-

flebas“; msgavsad, ixile, U. Romagnoli, Sub. art. 40, in G. Branca (ed.), Commentario della 
Costituzione, (Bologna _ Rome,1979), at 296.
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aralegitimurobis logika sirTuleebis winaSe dadga, rodesac gamoyo-

fil iqna im konkretuli situaciebidan, romelSic adgili hqonda indus-

triul qmedebas. sxva sityvebiT, igi damokidebulia imaze, hqonda Tu ara 
movlenebs adgili  rogorc damsaqmeblis mier valdeblebaTa Sesrulebaze 
pasuxs, arakeTilsindisier saqcielze pasuxad, Tu saxeze iyo konfliqtis 
finaluri da yvelaze mwvave faza (magaliTad, molaparakebebis „ukanaskne-

li raundi“).57 meore mxriv, ufro mkacri ganmartebiT, kritikosebma yu-

radReba mimarTes iurisprudenciis im tendenaciaze, romelic aRar ar-

sebobs da adre aralegitimurad miiCnevda gaficvis zogierT formas  
warmoebis ciklisaTvis xelSeSlis xarisxis safuZvelze, rac ganixilebo-

da, rogorc usamarTlo zianis anazRaurebis safuZveli; es, Tavis mxriv, 
dafuZnebulia normaluri zianis donis gadaWarbebaze _ warmoiSobili 
e.w. „urTierTSesabamisi msxverplis“ principidan.58

mas Semdeg, rac gverdze gadaido formula, romelic ukavSirdeboda 

„normalur gaficvebs _ normalur zians/anomaliur gaficvebs“ da, mas Sem-
deg gaficvis anomaliuri formebi CiaTvala legitimurad, Teoretikoseb-

ma uaryves  warmoebis srulad SeCerebis legitimuroba, rogorc  samuSaos 
nawilobrivi an droebiTi SeCerebis pasuxi, romelic, marTalia, moicavs 
damsaqmeblisaTvis xarjebs, magram, faqtobrivad, ar iwvevs safrTxesa da 
zians warmoebis erTianobisaTvis.59 aman warmoSva precedentul samarTal-

Si erTiani orientacia, romelic, ZiriTadad, inarCunebda im pozicias, rom 
represiuli lokautebi ukanonoa60 da, amave dros, aRiarebda, rom isini 
SesaZloa iyos dasaSvebi, rodesac saxezea gaficvis iseTi formebi, rom-

lebic scildeba „sazRvrebs“ da iwvevs dasaqmebulebis an mesame pirebi-

saTvis riskebs an zians, an safrTxis qveS ayenebs sawarmos SesaZleblobas, 
rom gaagrZelos an ganaaxlos warmoeba (saqmianoba) (e.w. „warmoebisaTvis 
miyenebuli ziani“)61.

57 G. Ghezzi, supra note 53, at 380.
58 L. Montuschi, Il diritto di sciopero e il c.d. danno ingiusto, in Riv. trim. dir. e proc. civ., (1968), 
gansakuTrebiT da 67 da Semdeg.  A. Di Majo, Tutela civile e diritto di sciopero, in Riv. giur.
lav., (1980), I, at 293 ff., gansakuTrebiT, 307. samarTlis Teoretikosebs Soris, arsebobs 
arsebiTi simetria mbrunavi gaficvis aralegitimurobasa da lokautebis legitimu-

robas Soris. App. Milan 5.12.1967, in Mass. giur. lav., (1967), at 767.
59 Cass. 30.1.1980, n. 711, in Riv. giur.lav., 1980, II, 11 and in Giust.civ., 1980, at 803, delolios 

SeniSvniT, Strike and impresa; Cass. 26.6.1980, n. 4030, in Riv. giur. lav., 1980, II, at 921; Cass. 
8.5.1990, n. 3780, in Riv. it.dir.lav.1991, II, at 322.
60 ix. S. Vergari, in G. Ghezzi, 53-e sq., 758.
61 represiuli lokautis, rogorc, ara mxolod legitimuri, aramed saTanado zomis 
mxardaWera, ix. Cass. 5.11.1985, 5378, in Giust. civ., (1986), I, at 395. es exeba saqmes, romelSic, 
miuxedavad „Seucvlel“ muSakTa organizebisa, dagegmili saxiT gaficvis (muSaobis 
SeCereba naxevari saaTiT TiToeuli cvlis mier) ganxorcieleba gangrZobadi ciklis 
minis sawarmoSi, moicavda safrTxes pirebisaTvis da warmoebis produqtiulobisaT-
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Tumca, samarTlis Teoretikosebma daafiqsires problemis gansxvave-
buli da ara yovelTvis mdgradi gadaWris gza damsaqmeblis mier xelfasis 
gadaxdaze uarTan dakavSirebiT da gaficvis (iqneba es gangrZobadi Tu  cv-

ladi (rotaciuli)) periodSi,  momuSave personalisagan  uzrunvelyofili 
samuSaos miRebasTan dakavSirebiT. imisaTvis, rom Semcirdes sawarmosTvis 
miyenebuli ziani da, amave dros, gaficuli muSakebisaTvis  zianis miyenebis 
mizniT, xSirad, anomaliur gaficvebze  damsaqmeblis reaqcia gamoixateba 
mis mier Sesrulebadi samuSaos miRebaze uaris TqmaSi, vinaidan  aman Sei-
Zleba gamoiwvios ekonomikuri danaklisi an es Sroma SesaZloa aRmoCndes 
gamousadegari imdenad, rom  gamoiwvios warmoebis srulad Sewyveta.62

samarTlis Teoretikosebma aRniSnulTan dakavSirebiT ganaviTares 

gadaWris sxvadasxva gza63. metad adreul periodSi arsebuli da, axla ukve, 
umciresobis mosazrebis mixedviT, dasaqmebaze da Sesabamis xelfasze uari 
iyo legitimuri ganmeorebadi an ganagrZobadi gaficvebis SemTxvevaSi 
(rodesac misi Sedegi iyo gaficvis Semdgom Sromis efeqtiani da momgebiani 
gamoyenebis  prezumfcia an  muSaobis SeCerebis sxvadasxva intervalisaT-

vis gaTvaliswinebuli samuSaos Sesruleba).64 am azris mixedviT, muSakebis 
ubralod daswreba ar niSnavs xelfasze uflebamosilebas, da es ukanaskne-

li unda Seesabamebodes xelSekrulebaSi gawerili samuSaos faqtobriv 
Sesrulebas. ufro metic, Sroma, romlis meSveobiTac SeuZlebelia miR-

weul iqnes damsaqmeblis mier dagegmili xelSekrulebis mizani, SesaZloa, 
legitimurad iqnes uaryofili, vinaidan aseTi samuSaos Sesruleba iqne-
ba keTilsinidisierebis principis sawinaaRmdego, rac, Tavis mxriv, unda 
awesrigebdes mTel xelSekrulebas.

vis. saorientaciod, ix. P. Milano, 6.4.1971, in Orient. giur. lav., 1971, at 328, miTiTebuli 
naSromSi G. Ardau, La distinzione tra serrata e impossibilità di gestire l’impresa.
62 precedentuli samarTlis kvleva, ZiriTadad, migviTiTebs SeCerebis intervalebs 
Soris gaficuli muSakbis an im muSkaebis mier, romlebic alternatiul jgufebsa Tu 
departamentebSi  gaficvis mimdinareobis momentisaTvis ar arian dakavebuli gafic-

viT, SemoTavazebuli momsaxurebis miRebasa da anazRaurebaze uaris Sesaxeb. ix. R. 
Mancuso, Lo sciopero articolato nella giurisprudenca dopo la sentenza n. 711 del 1980 della Cassazi-
one, in Giust. civ., (1985), II, at 299 ff., gansakuTrebiT, 305.
63 gamoyenebulia samoqalaqo samarTlis sxvadasxva kategoria, maT Soris, zusti Ses-
rulebis cneba (samoqalaqo kodeqsis 1175-e, 2094-e, 2104-e, 2106-e muxlebi) nawilo-

brivi Sesrulebis formebi da SemoTavazebuli momsaxureba, romelic gansxvavdeba 
srulisagan (samoqalaqo kodeqsi, 1197-e muxli) da Seusruleblobis gaprotesteba 
(samoqalaqo kodeqsi, 1460-e muxli). yvelaze mniSvnelovani Teoriebis koncefciebis 
Semdgomi analizisaTvis, ix. D’amico, La legittimitàdegli scioperi c.d. `atipici~ e la sospensione 
della produzione o il rifi  uto della prestazione deilavoratori anche non scioperanti, in Lavoro 80, 
(1989), at 66 ff.
64 Cass. 7.9.1974, n. 2433, in Foro it., (1974), I, at 3028, miTiTebul naSromSi R. Martinelli, Sugli 
obblighi di buona fede negli intervalli lavorativi durante gli scioperi a singhiozzo; Cass.13.12.1982, n. 
6580 in Orient. giur. lav., (1983), at 16.
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es Tavdapirveli orientacia Cans sxva gadawyvetilebebSic, sadac 
ganixileboda SeTavazebul samuSaoze uari legitimurad, rodesac ase-
Ti momsaxureba nawilobrivia an gansxvavdeba xelSekrulebiT gaTval-

iswinebulisagan da, Sesabamisad, gamosadegia mxolod maSin, rodesac 
damsaqmebeli gaswevs ufro met xarjs.65 amasTan, arsebobs momsaxureba, 
romlis uaryofis legitimuroba gamarTlebulia warmoebis konkre-

tul teqnologiebTan dakavSirebuli garemoebebidan gamomdinare, an 
dawesebulebis warmoebiTi potencialis farglebSi „narCeni“ Sromis 
gamoyenebidan gamomdinare.66

samarTlis Teoria aseve ganamtkicebs represiuli lokautis legi-

timurobas,  iseTi samuSaos uaryofasTan mimarTebiT, romelic, gafic-

vis grafikidan gamomdinare,  ar SeiZleba gamosadegi saxiT CarTul iqnes 
manamde arsebuli samuSaos organizebaSi, vinaidan igi veRar pasuxobs 

`normaluri warmoebis“ princips.67 Tumca, es poziciebi mkacrad iqna 
gakritikebuli samarTlis TeoriaSi sxva SexedulebiT, romelic ganamt-

kicebs „obieqturi SeuZleblobis“ princips da, Sesabamisad, aRiarebs 
represiuli lokautis legitimurobas, rodesac Sromaze uari moicavs sa-
muSaos, romlis ganxorcieleba gaficvis organizebis gamo xdeba droebiT 
SeuZlebeli valdebulebiTi da saxelSekrulebo samarTlis mixedviT da, 
Sesabamisad, ar gardiqmneba ubralod Zvirad an momgebianad.68 Tumca, gan-
sakuTrebiT,  gaficvaze armyofi personalisaTvis xelfasze uaris Tqmis 
legitimurobasTan mimarTebiT, gaprotestebul iqna is pozicia, romlis 
mixedviTac, damsaqmeblis reaqcia, romelic mimarTulia, nawilobrivi an 
Sepirebulisagan gansxvavebuli Sesrulebis mimarT, ar moicavs ukve ganx-

65 Cass. 1.9.1982, n. 4557, in Giust. civ., (1983), I, at 197; Cass.13.5.1983, n.3290, in Riv. giur. lav., 
(1983), II, at 343, miTiTebuli naSromiSi P. Lambertucci, Matano, Recenti orientamenti interpre-
tativi della Corte di Cassazione in tema di scioperi c.d. anomali:rilievi critici.
66 Cass. 27.7.1983, n. 5167, in Not.giur. lav., (1983), at 429.
67 am Teoriis eqstensiuri kritikisaTvis, romelic arsebiTad efuZneba „usamarTlo 
zianis“ Teoridan gamomdinare yalb pretenziebs“ (romelic yovelTvis amarTlebs 
represiul lokauts), ix. G. Ghezzi, 53-e sq., 381.
68 magaliTad, maSin, rodesac seqtorebSi uzrunvelyofili Sroma, romelic „moed-

ineba“ gaficvis zemoqmdebis qveS myofi pirebisagan, gaxdeba „obieqturad SeuZle-

beli“, radgan aRar arsebobs araviTari maragi, aRar xdeba Sualeduri produqciis 
miwodeba an aRar arsebobs sawyobebi, romelTaganac SesaZlebelia momarageba. es 
asea, Tuki ar arsebobs imis mtkicebuleba, rom es garemoebebi momdinareobs warmoe-

bis ciklis anomaliuri rigidulobidan, romelic, Tavis mxriv, aris ufro maRali 
mogebis mizanze dafuZnebuli korporaciuli strategiis Sedegi. ix. G. Ghezzi, 53-e 
sq., 381 da F. Alleva, 53-e sq., 404. amisgan gansxvavebiT Cass. 13.2.1978, n. 688, in Giur. it., 
1978, I, at 1196 and in Mass. giur. lav., (1978), at 697, citirebuli naSromSi L. Riva Sanseverino, 
Sciopero asinghiozzo e organizzazione del lavoro, and Cass. 12.4.1979, n. 2179, in Giur. it., 1979, I, 
at 905.
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orcielebul samuSaos, aramed aerTianebs momaval momsaxurebas.69 aseT 
SemTxvevaSi, mosamarTles mouwevda  emsjela damsaqmeblis mier gamoyeneb-

uli zomebis legitimurobaze, ganurCevlad yvela muSakTan mimarTebiT, 
imisda miuxedavad, gaaCniaT Tu ara gaficvaSi monawileobis ganzraxva da 
monawileobdnen Tu ara masSi.

„sxva Sexedulebis mixedviT, mkvlevarebi amtkiceben, rom, mininum, 
principis doneze,  samuSaos gamosadegobis standartis miReba, ganusaz-

Rvravs muSakebs samuSaos maxasiaTeblebs. miuxedavad imisa, rom mWidro 
kavSiria warmoebis organizebasTan, es maxasiaTeblebi, faqtobrivad, ram-

denime faqtoris moqmedebis Sedegia,  romelTagan bevri, arsebiTad  gamom-

dinareobs  damsaqmeblis mier miRebuli Tavisufali da avtonomiuri or-

ganizaciuli arCevanidan.70
uaxlesi midgomebis mixedviT, SemoTavazebul samuSaoze damsaqmeblis 

uari, xdeba  legitimuri  ufro metad SezRudul SemTxvevebSi, romleb-

Sic damsaqmeblebi axdenen imis demonstracias, rom  aRmoCndnen gauTval-

iswinebel situaciaSi. sxva sityvebiT rom vTqvaT, es xdeba maSin, rodesac 
gaficvebi, maTi implementaciis konkretuli procedurebidan gamomdi-

nare, ar aZlevs nebas damsaqmebels miiRos da gamoiyenos Sroma. mxolod 
maSin, rodesac momsaxurebis gamoyeneba SeuZlebeli xdeba, wamoiqmneba 

„legitimuri mizezi“, raTa misces SesaZlebloba damsaqmebels Tqvas uari 
SemoTavazebul momsaxurebaze.  arsebobs mxolod momsaxurebis miRebis 
pirobiTi SeuZlebloba, is, rasac SeuZlia damsaqmeblis mier gaficvisa-

gan Tavis Semkavebeli muSakebis momsaxurebaze uaris Tqmis legitimacia, 
rogorc es tipurad xdeba xolme monacvle jgufebisa da departamentebis 
SemTxvevaSi.71

Tumca zogierTi cvlileba ganxorcielda momsaxurebis gamosadegobis 
moculobasTan dakavSirebiT. sxva sityvebiT,  gamomdinareobs Tu ara  is 
ubralod misi miRebis sirTulidan, Tu aseT SeuZleblobas aucileblad 
unda gaaCndes obieqturi xasiaTi72. analizis umetesoba, ixreba im pozi-

69 G. Giugni, Diritto sindacale, (Bari., 2006), at 278.
70 E.Ghera, Diritto del lavoro, (Bari, 1996), at 290 ff.; E. Ghera, F. Liso, Moradel creditore (entry), in 
Enc. Dir. Vol. XXVI, (1976), at 990, wyaroTa mixedviT, muSakis es valdebuleba daeqvem-

debareboda dauSvebel modifikacias; es „aRar iqneboda ubralod qmedebis valdeb-

uleba, aramed  _ Sedegi“. amas aseve amtkicebdnen naSromSi U. Natoli, Spigolature in tema 
di sciopero e di serrata, in Riv. giur. lav., 1971, at 41 ff., gansakuTrebiT, 46.
71 D’amico, 63-e sq., 71.
72 L. Mengoni, Lo sciopero e la serrata nel diritto italiano, in VV. AA. Sciopero e serratenei paesi 
della C.E.C.A., (Milan, 1961), at 251; E. Ghera, F. Liso, me-60 sq., 988, 990; G. Pera, Il diritto di 
sciopero, in Riv. it. dir. lav., (1986), I, 426 ff., gansakuTrebiT, 468; G. Giugni, 69-e sq., 266; 
E. Balletti, La cooperazione del datoreall’adempimento dell’obbligazione di lavoro, (Padua, 1990), 
gansakuTrebiT,  289; V. Speziale, Mora del creditore e contratto di lavoro, (Bari, 1992), gansa-
kuTrebiT, 272.
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ciisaken, rom Sroma, romelic brunvadi gaficvis gamo CaiTvleba gamousa-

degrad aris iseTi,  romlis miRebac damsaqmeblisagan moiTxovs warmoebis 
struqturis arsebiT cvlilebas, ramac SesaZloa daazianos warmoeba an  
iseTi zomebis implementacia, romelic gamoiwvevs ekonomikur danaklissa 
da damatebiT xarjebs73. Tumca arsebobs TvalTmaqcurad  im ideis kvlav 
wamowevis riski Sromaze, romelic nawilobrivi an sruliad gansxvavebu-

lia moTxovnilisagan, rac, Tavis mxriv, aSkrad uaryofil iqna [damsaqme-

blisgan] uaryofili Sromis „gamosadegobis“ Sesaxeb koncefciis mier da 
samarTlis TeoriaSi „mtkice protesti“ gamoiwvia.74

am orientaciis konteqstSi, SegviZlia sxvadasxva, siRrmiseulad gan-
sxvavebuli parametrebis identificireba imis Sesafaseblad, Tu ro-

73 Cass. 4.3.2000, n. 2446, cit.; Cass.1.9.1997, n. 8273, in Riv. it. dir. lav., 1998,II, 235, citire-

buli naSromSi C. Corsinovi, Ancora su sciopero articolato e rifi  uto delle prestazioniofferte dai 
lavoratori non scioperanti; Cass. 15.7.1992, n. 8574; Cass. 7.2.1987, n. 1331, in Foro it., (1988), I, 
1228, citirebuli naSromSi M. De Luca, Lo sciopero in un impianto petrolchimicoad alto livello 
di automazione: brevi considerazioni and Senese, Il diritto di scioperoieri e oggi, in Dir. lav., 1988, 
at 20, citirebuli naSromSi G. Prosperetti, Sciopero anomalo emessa in libertà: l’irricevibilità 
delle prestazioni individuali incompatibili con il ciclo produttivoprogrammato; Cass. 11.1.1988, n. 84, 
in Riv. it.dir. lav., (1988), II, at 375, posos SeniSvnebiT; Cass.1.12.1986, n. 7092; Cass.7.2.1987, 
n. 1331, in Orient. giur. lav., 1987, at 5, SeniSvnebiT naSromSi E. Fargnoli, Sentenza innova-
trice in tema di sciopero `asinghiozzo~, and in Riv. giur. lav., (1987), 243, SeniSvnebiT naSromSi 
P. Lambertucci, Brevi notein tema di limiti alla leggitimità delle forme c.d. anomale di sciopero, 
romlis mixedviTac, momsaxurebaze uaris Tqmis legitimaciisaTvis, ukanasknel 
gadawyvetilebaSi miTiTeba „industriuli warmoebisaTvis ekonomikuri danaklisze 
(romelic iwvevs warmoebis ganadgurebas an araefeqtianobas, e.i. iseTi maRali xar-

jebis gamowvevas, rogoric dakavSirebulia warmoebis ciklis SeCerebasa da Sewyvet-

asTan, an, meore mxriv, warmoebis gagrZelebas, miuxedavad misi gamouyenebadobisa“) 
srulad ugulvebelyofs Cass. n. 711/1980-Si warmoebisaTvis miyenebul ziansa da 
produqtunarianobisaTvis miyenebul zians Soris arsebul gansxvavebas da aRadgens 
mimarTebas lokautis legitimurobis sakiTxsa da ganmeorebadi gaficvebis legi-

timurobas Soris.  Sromis gamoyenebis absoluturi SeuZlebloba da misi mimarTeba 

„gamosadegobasa“ da „ekonomikur RirebulebasTan“, aseve iqna gaTvaliswinebul Cass. 
4.4.1987, n. 3303, in Riv. giur. lav., 1987, 242, miTiTebuli naSromSi P. Lambertucci, Brevi note 
in tema di limiti alla legittimità delle mforme cosiddette anomale di sciopero, in Riv. Giur. Lav., (1987).
74 Sead. P. Lambertucci, Matano, Recenti orientamenti interpretativi della Corte di cassazione in tema 
di scioperi c.d. anomali: rilievi critici, in Riv. Giur. Lav., (1983), II, at 363; C. Corsinovi, Ancora su 
sciopero articolato e rifi  uto delle prestazioni offerte dai lavoratori nonscioperanti, in Riv. It. Dir. Lav., 
(1998), II, at 237, romlis mixedviTac, samarTlis Teoria da precedentuli samarTali 
arsebiTad ver Tanxmdeba  „damsaqmeblisagan moTxovnili kooperaciuli Zalisxme-

vis“ moculobaze. faqtobrivad, precedentuli samarTlis mxiedviT, mizanSewonil-

ia, arsebobdes warmoebis Sinaarsis koleqtiuri qmedebis mier Sevlil operaciul 
garemoebebTan gonivruli adaptaciis kriteriumi (mag., Cass. 3.6.1982, n. 3397, in Riv. 
giur. lav., (1983), 344, miTiTebuli naSromSi P. Lambertucci, Matano, Recenti orientamenti inter-
pretativi della Corte di cassazione in tema di scioperi c.d. anomali: rilievi critici, citirebuli ze-

moT) maSin rodesac, Teoriuli modelis mixedviT, absoluturad SeuZlebeli unda 
iyos samuSaos miReba. 
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dis SeiZleba samuSaoze uaris Tqma; es SeiZleba moxdes, rodesac gafic-

vam gamoiwvia saboloo produqtis Secvla,75 magram ar aris nebadarTuli, 
rodesac gaficvaze uaris mTqmeli muSakebisaTvis SesaZlebelia gankuT-

vnili samuSaosagan gansxvavebulis davaleba. arsebobs aseve miTiTeba ma-
namde arsebul sawarmoo organizaciaze, romelic gamoiyeneba, rogorc 
kriteriumi damsaqmeblis mier Sromis miRebaze uaris Tqmis Sesafaseblad; 
mosamarTleebi am kriteriums mniSvnelovani variaciebiT iyeneben,  teqni-

kuri TvalsazrisiT, aseTi uaryofis iracionalobis Sesaxeb msjelobi-

sas.76

adela pastena

neapolis (italia) meore universitetis Jan mones sax. politikur

 mecnierebaTa departamentis SedarebiTi kerZo samarTlis

akademiuri departamentis asistent profesori da mkvlevari

75 Cass. 11.1.1988, n. 84.
76 am orientaciisaTvis, ix. Cass. 7.1.1986, n. 61, and Cass. 3.6.1982, n. 3397; Cass.1.9.1997, 
n. 8273, romlis mixedviTac, „samuSao organizaciis meTodi brundeba damsaqmeblis 
gadawyvetilebis miRebis avtonomiasTan erTad“ Cass. 15.7.1992, n.8574, cit., Tumca, iTv-

leba legitimurad samuSaoze uari iseTi gaficvis dros, romelic moicavs `samuSao 

programis modifikacias“,  amasTan dakavSirebiT, ixile kritikuli msjeloba,  R. Man-
cuso, Sciopero parziale e rifi  uto delle prestazioni offerte dai lavoratori nonscioperanti, in Riv. It. Dir. 
Lav., (1993). zogadad, samuSaos organizebaze anomaliuri gaficvis gavlenis Sesaxeb,  
ix. G. Ardau, La distinzione tra serrata eimpossibilitàdi gestire l’impresa, in Orient. giur. lav, 1971, 
at 329 ff.
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kari IV1. socialuri partniorobis sammxrivi komisia

Tavi XII1

socialuri partniorobis sammxrivi komisia

muxli 521. zogadi debulebani

1. socialuri partniorobis sammxrivi komisia (Semdgom _ sammxrivi 
komisia) aris saTaTbiro organo, romelic angariSvaldebulia sammxrivi 
komisiis Tavmjdomaris _ saqarTvelos premier-ministris winaSe.

2. sammxrivi komisia saqmianobisas xelmZRvanelobs saqarTvelos kon-

stituciiT, saqarTvelos saerTaSoriso xelSekrulebebiT, saqarTvelos 
kanonebiT, saqarTvelos parlamentis dadgenilebebiT, saqarTvelos pre-

zidentis brZanebulebebiTa da gankargulebebiT, saqarTvelos mTavrobis 

dadgenilebebiTa da gankargulebebiT, saqarTvelos premier-ministris 
brZanebebiT da sxva samarTlebrivi aqtebiT.

3. sammxrivi komisiis mxareebi arian saqarTvelos mTavroba, qveynis 
masStabiT sxvadasxva seqtorSi moqmedi damsaqmebelTa gaerTianebebi da 
dasaqmebulTa gaerTianebebi.

4. TiToeul mxares sammxriv komisiaSi hyavs 6 wevri, romlebic Sesa-
Zlebelia sxvadasxva organizacias warmoadgendnen. am organizaciebis 
warmomadgenelTa sammxrivi komisiis SemadgenlobaSi Seyvanis Sesaxeb 
gadawyvetilebas iRebs sammxrivi komisiis Tavmjdomare.

5. TiToeuli damsaqmebelTa gaerTianeba da dasaqmebulTa gaerTianeba, 
romelic sammxrivi komisiis mxarea, Tavad iRebs gadawyvetilebas sammxrivi 
komisiis wevrebad warsadgenad sakuTar warmomadgenelTa SerCevis Taobaze.

6. sammxrivi komisiis wevrebad wardgenili unda iqnen mxareTa warmo-

madgenlobiTi uflebamosilebis mqone pirebi, romlebic, Tavis mxriv, sam-
mxrivi komisiis Tavmjdomares warudgenen komisiis danarCen 5-5 wevrs.

7. sammxriv komisiaSi saqarTvelos mTavrobas sammxrivi komisiis Tavm-

jdomaresTan erTad warmoadgenen xelmZRvanel Tanamdebobaze myofi 
pirebi Semdegi saxelmwifo dawesebulebebidan:

a) saqarTvelos Sromis, janmrTelobisa da socialuri dacvis saminis-
tro;

b) saqarTvelos iusticiis saministro;
g) saqarTvelos ekonomikisa da mdgradi ganviTarebis saministro;
d) saqarTvelos regionuli ganviTarebisa da infrastruqturis samin-

istro;
e) saqarTvelos ganaTlebisa da mecnierebis saministro.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)
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muxli 522. socialuri partnioroba da sammxrivi komisiis 

saqmianobis principebi

1. socialuri partnioroba aris SromiTi urTierTobebis sakiTxebT-

an dakavSirebiT socialur partniorebs − damsaqmeblis (damsaqmebelTa 
gaerTianebis), dasaqmebulis (dasaqmebulTa gaerTianebis) da saxelmwifo 
dawesebulebis warmomadgenlebs _ Soris dialogisa da urTierTobaTa 
sistema.

2. sammxrivi komisiis saqmianoba efuZneba Semdeg principebs:
a) mxareTa Tanasworoba da damoukidebloba;
b) socialuri partnioris interesebis pativiscema;
g) koordinacia da pasuxismgebloba;
d) informirebuloba;
e) valdebulebaTa Sesruleba;
v) tripartizmi;
z) konsensusi.
3. socialuri partniorobis ganviTareba SesaZlebelia erovnul, seq-

torul, teritoriul, sawarmoo da sxva organizaciul doneebze.

muxli 523. sammxrivi komisiis funqciebi

sammxrivi komisiis funqciebia:
a) qveyanaSi socialuri partniorobis ganviTarebis, agreTve dasaqme-

bulebs, damsaqmeblebsa da saqarTvelos mTavrobas Soris socialuri dia-

logis warmarTvis xelSewyoba yvela doneze;
b) SromiT da mis Tanmdev urTierTobebSi sxvadasxva sakiTxze wina-

dadebebisa da rekomendaciebis SemuSaveba.

muxli 524. sammxrivi komisiis uflebamosilebebi

1. Tavisi funqciebis Sesasruleblad, sakuTari kompetenciis farg-

lebSi, sammxrivi komisia uflebamosilia:
a) saqarTvelos kanonmdeblobiT dadgenili wesiT ganixilos mxareTa 

mier dasmuli sakiTxebi;
b) komisiis sxdomaze moisminos mxareTa informaciebi misi kompetenci-

isTvis mikuTvnebul sakiTxebze;
g) saqarTvelos kanonmdeblobiT dadgenili wesiT moiTxovos aRmas-

rulebeli xelisuflebisa da Sesabamisi adgilobrivi TviTmmarTvelo-

bis organoebisagan, agreTve sxva dawesebulebebisagan mis mier sakiTxebis 
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gansaxilvelad saWiro masalebi;
d) saWiroebis SemTxvevaSi, saqarTvelos kanonmdeblobiT dadgenili 

wesiT, saTanado winadadebebisa da rekomendaciebis SesamuSaveblad moi-

wvios sxvadasxva uwyebis warmomadgenlebi, Sesabamisi dargis speciali-

stebi da eqspertebi. maTi mowvevis dros unda gamoiricxos interesTa 

konfliqti;
e) SeimuSaos da dainteresebul pirebs warudginos winadadebebi misi 

kompetenciisTvis mikuTvnebul sakiTxebze.
2. sammxrivi komisiis wevrTa uflebamosilebis vadaa 1 weli. sammxrivi 

komisiis axali Semadgenloba ganisazRvreba wina Semadgenlobis ufle-

bamosilebis vadis gasvlamde.
3. sammxrivi komisiis debulebas, romliTac ganisazRvreba sammxrivi 

komisiis Semadgenloba, struqtura, saqmianobisa da Semadgenlobis damt-

kicebis wesebi, dadgenilebiT amtkicebs saqarTvelos mTavroba.

(saqarTvelos 2013 wlis 12 ivnisis organuli kanoni №729)

komentari

1. Sesavali

saqarTvelos Sromis kodeqsis 52-e muxlSi SesaZlebelia vnaxoT sammxrivi 
komisiis mowesrigeba, romelic dakavSirebulia e.w. socialur urTierTo-

bebTan.
52-e muxlis gamokvlevamde, aucilebelia ganvixiloT misi ZiriTadi 

struqtura iseve, rogorc sxvadasxva aspeqti, romelsac igi exeba.
regulaciis kompleqsi, romelic awesrigebs am sakiTxs, dayofilia 4 

nawilad:
_ ZiriTadi principebi, romlebic xazs usvams komisiis samuSaosa da 

mis Semadgenlobas;
_ principebi, romlebiTac unda warimarTos komisiis saqmianoba;
_ komisiisaTvis miniWebuli realuri fuqciebi;
_ qarTuli sistemis mier imave komisiisaTvis miniWebuli ufle-

bamosilebebi da prerogativebi.
mas Semdeg, rac moxdeba wesis Sinaarsis analizi, ganvixilavT analo-

giur gamocdilebas.
qarTuli sistemis mier arCeuli modeli Semdgom Sedarebul iqneba sx-

vadasxva modelTan.
am SedarebaSi iqneba miTiTebuli rogorc SesaZleblobebi, ise poli-

tikur arCevanTan dakavSirebuli kritikuli aspeqtebi.

p. speciale,  muxli 521-524
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2. komisiis Semadgenlobis ZiriTadi principebis Sesaxeb

pirveli sakiTxi, rac unda aRiniSnos sammxriv komisiasTan mimarTebiT, 
aris is, rom igi aris premier-ministris winaSe pasuxismgebeli organo. 
es niSnavs imas, rom  am organos ar gaaCnia arc gadawyvetilebis miRebis 
uflebamosileba da arc regulaciebis gamocemis uflebamosileba.

rogorc amas Semdgom davinaxavT,  sammxriv komisias SeuZlia mxolod 
winadadebebis SemuSaveba da rekomendaciebis gacema, Tumca sWirdeba 
premier-ministris mimarTva, romelic Tavmjdomarea da Tavmjdomareobs 
komisias.

52-e muxlis meore nawili, rogorc Cans, mxolod principis gacxadebaa, 
vidre misi saqmianobis realuri mowesrigeba.

Semdgom, msgavsi mowesrigebiT, komisia warmarTavs Tavis saqmianobas  
konstituciuri wyobis nebismier saxelmwifoSi moqmedi wesebis Sesabam-
isad, iseve rogorc es saqarTvelos SemTxvevaSia.

siaSi mocemulia Semdegi normatiuli wyaroebi:
_ saqarTvelos konstitucia;
_ saerTaSoriso xelSekrulebebi;
_ saqarTvelos kanoni;
_ parlamentis dadgenileba;
_ prezidentis dekreti;
_ mTavrobis dadgenilebebi da gankargulebebi;
_ premier-ministris brZanebebi da sxva samarTlebrivi aqtebi.
komisiis Semadgenloba idealurad mihyveba „sammxrivobis koncef-

cias“, ramdenadac moicavs saqarTvelos Sromis kodeqsis sam mTavar moTa-

maSes. esenia: mTavroba, damsaqmebelTa gaerTianeba da sxvadasxva indus-

triuli seqtoris dasaqmebulTa gaerTianebebi.
komisia Sedeba 6 wevrisagan TiToeuli zemoaRniSnuli mxarisaTvis.
komisiis Tavmjdomares aqvs SezRuduli ufleba, rom proceze dauSvas 

sxvadasxva profesiuli gaerTianebis warmomadgenlebi.
is faqti, rom maTi daSvebis sakiTxi damokidebulia komisiis Tavmjdo-

maris Sefasebaze, xazs usvams obieqturi moTxovnebis ararsebobas imisaT-

vis, raTa CarTul iqnes konkretuli organizacia da ara meore.
mas Semdeg, rac komisia miscems nebarTvas gaerTianebas, igi gansaz-

Rvravs Tavis warmomadgenels.
Semdeg daniSnuli warmomadgeneli dausaxelebs komisiis Tavmjdo-

mares danarCen 5 wevrs.
aRniSnuli normis me-7 nawilSi aRwerilia komisiaSi mTavrobis kompo-

nentebi. normis mixedviT, mis SemadgenlobaSi iqneba mmarTvelobiT pozi-

ciaze myofi moxeleebi Semdgomi saministroebidan:

p. speciale,  muxli 521-524



552

_ sa qar T ve los Sromis, janmrTelobisa da socialuri dacvis  saminis-
tro;

_ saqarTvelos iusticiis saministro; 
_ saqarTvelos ekonomikisa da mdgradi ganviTarebis saminis tro; 
_ saqarTvelos regionuli ganviTarebisa da in fra struqturis samin-

istro;
_ saqarTvelos ganaTlebisa da mecnierebis saministro.
komisiaSi arsebuli wevrobis pirobebTan mimarTebiT,  524-e muxliT, 

maTi movaleobani unda Seasrulon erTwliani vadiT. imisaTvis, rom Ta-

vidan iqnes acilebuli komisiis saqmianobis xelSeSla, uflebamosilebis 
xelaxla miniWebis Sesaxeb gadawyvetileba unda iqnes miRebuli moqmedi 
wevrebis uflebamosilebis Sewyvetis TariRamde.

dabolos, saqarTvelos mTavroba erTi aqtiT daamtkicebs  debulebas, 
romelic gansazRvravs komisiis Semadgenlobas, wesebsa da saqmianobas.

3. 522 da 523 programuli regulaciebi

522-e da 523-e muxlebi, rogorc Cans, normatiuli wesis nacvlad, pro-

gramuli dispoziciaa: isini gansazRvravs socialuri dialogis mizans, 
romelsac unda miaRwios komisiam.

kerZod, wesSi pirdapiraa aRniSnuli: „socialuri partnioroba aris 
SromiTi urTierTobebis sakiTxebTan dakavSirebiT socialur partnio-

rebs − damsaqmeblis (damsaqmebelTa gaerTianebis), dasaqmebulis (dasaqme-

bulTa gaerTianebis) da saxelmwifo dawesebulebis warmomadgenlebs _ 

Soris dialogisa da urTierTobaTa sistema“. 
ufro metic, sakanonmdeblo teqsti ixseniebs im principebs, romelsac 

unda Seesabamebodes komisiis saqmianoba.
es principebia:
_ mxareTa Tanasworoba da damoukidebloba;
_ socialuri partnioris interesebis pativiscema; 
_ koordinacia da pasuxismgebloba;
_ informirebuloba;
_ valdebulebaTa Sesruleba;
_ tripartizmi;
_ konsensusi.
Tumca yvelaze saintereso sakiTxi dakavSirebulia im sxvadasxva do-

neebTan, romelic SesaZloa, gamoiyenos socialurma partniorobam: so-

cialuri partniorobis Carevis sxvadasxva done, orive rogorc erovnu-

li, ise adgilobrivi, dadgenilia normiT. Tumca aseTi Careva SesaZloa, 

p. speciale,  muxli 521-524
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aseve gamoixatos seqtorul da biznes doneze. aq SesaZlebelia gavavloT 
paraleli italiis kanonmdeblobasTan, romelic exeba sxvadasxva doneze 
koleqtiur molaparakebas.

analogiurad, 523-e muxls aqvs programuli roli, ramdenadac is 
gansazRvravs, Tu romelia komisiis saqmianobis ori mTavari sfero.

is mTeli qveynis masStabiT gansakuTrebiT unda uWerdes mxars da ax-
alisebdes, socialur partnioTa sxvadasxva segmentis TanamSromlobas. 
esenia dasaqmebulTa gaerTianebebi, dasaqmebulebi da mTavroba.

komisiis saqmianobis meore da ufro specifikuri sferoa winadade-

bebisa da rekomendaciebis SemuSaveba dasaqmebasa da masTan dakavSirebul 
sakiTxebzi.

ase rom, komisiis mizania, dasaqmebaze permanentuli dakvirvebis Seqmna, 
raTa  SemogvTavazos sakiTxebis iseTi gadawyveta, romelic gaaumjobesebs 
arsebul regulaciebs rogorc sakanonmdeblo, ise efeqtianobis kuTxiT.

es ukeT xsnis komisiis sakonultacio xasiaTs, rogorc es mocemulia 
521-e muxlSi.

komisiis uflebebi da uflebamosilebebi

komisiis Semadgenlobisa da saqmianobis Sesaxeb normatiuli kompleqsis 
bolo nawili dakavSirebulia mis saqmianobaSi arsebul uflebamosile-

bebTan da uflebebTan.
kerZod, komisia: aanalizebs im sakiTxebs, romelic mocemulia social-

uri dialogis mxareTa mier dasaqmebasTan dakavSirebiT, Tumca mTavrobis 
mier mocemuli SezRudvebisa da SesaZleblobebis farglebSi. komisiis 
saqmianoba aris mTavrobis mier uzrunvelyofili erTgvari pre-skriningi 
dasaqmebis sakiTxebTan dakavSirebiT.

igi amowmebs socialuri partniorebis im Sexvedrebs, romlis ganmav-
lobaSic mxareebi warmoadgenen angariSs dasaqmebis sakiTxebTan dakav-

SirebiT.
saqarTvelo kanonmdeblobis mier uzrunvelyofili SezRudvebis far-

glebSi, komisias gaaCnia ufleba moiTxovos da hqondes Tavisufali wvdo-

ma yvela dokumentze, romelic saWiroa dakavSirebuli sakiTxebis ganxil-

visaTvis. komisias gaaCnia nebarTva im dokumentebis wvdomaze, romelsac 
flobs rogorc mTvaroba, ise adgilobrivi organoebi da saxelmwifo saa-
gentobi.

rac Seexeba mis saqmianobas, konkretul sakiTxTan dakavSirebiT reko-

mendaciis gasakeTeblad, komisias SesaZloa, aseve dasWirdes sxvadasxva 
sferos warmomadgeneli specialistebis Careva.

p. speciale,  muxli 521-524
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aseTi qmedebisaTvis erTaderTi SezRudva dakavSirebulia komisiis 
rolsa da eqspertis monawileobas Soris interesTa konfliqtTan.

dabolos, normebis mixedviT, komisiis sakonsultacio uflebo-

mosilebebi vrceldeba mTavrobaze iseve, rogorc imave sakiTxebis momwes-

rigebel subieqtebze.

daskvnebi

normatiuli aspeqti faqtobrivi sakiTxia. Tumca aucilebelia, ganvixi-
loT sxvadasxva modeli, raTa saTanadod gamovikvlioT sammxrivi komisiis 
Camoyalibebis sakanonmdeblo arCevani.

qarTuli modelis italiurTan Sedarebisas, unda aRiniSnos, rom ar 
arsebobs msgavsi struqtura italiis mTavrobaSi.

italiis SemTxvevaSi adgili ar aqvs socialur mxareTa da mTavrobas 
Soris dialogis institucionalizacias. ar moiZebneba iseTi struqtura 
rogoric aris sammxrivi komisia.

es niSnavs imas, rom italiur regulaciasTan Sedareba Semoifargleba 
specifikuri sakiTxebiT, romelic drodadro cvalebadia an romlebic 
mocemulia kanoniSi.1

Tumca, warsulSi, „SromiTi bazris Sesaxeb TeTri saxelmZRvanelos“ 
(White Book on the Labor Market) meSveobiT (oqtomberi, 2001) italiur mow-

esrigebaSi iyo mcdeloba stabiluri dialogis miRwevisa mTavrobasa da 
socialur partniorTa Soris im droisaTvis, rodesac saWiro gaxdeboda 
sakanonmdeblo zomebis gatareba „socialur da dasaqmebis sferoSi“.2

1 sailustracio da ara analitikuri TvalsazrisiT, sammxrivi komisiis, ra Tqma unda, 
aq ganxiluli modelisagan metad gansxvavebuli morigebis variantia. ase Cmoyali-

bda Sromis teritoriuli marTvis meSveobiT (ssk-is 410-e muxlis mixedviT; morigeba 
№604/66 kanonis me-7 muxlis mixedviT) obieqturi mizezebis gamo samuSaodan droe-

biTi gaTavisuflebis SemTxvevisaTvis.
2 White Book on the Labor Market in Italy, gamoqveynebuli Sromisa da socialuri politi-

kis saministros mier, I.2-e punqtSi _ socialuri dialogi _ mocemulia:
`socialuri dialogi ar SeiZleba iyos mxolod evropuli Tanamegobrobis direq-

tivebis Sida kanonmdeblobaSi gadmotanis Sesaxeb sakiTxis pirveladi gadawyve-

ta, aramed igi, aseve gaxda socialur movlenaTa Sesaxeb wesebTan dakavSirebuli 
sakiTxebis mogvarebis saSualeba, gansakuTrebuli aqcentiT SromiTi bazris sfer-

oSi arsebul siaxleebze. rogorc erovnul, ise regionalur doneze, socialur da 
dasaqmebis sferoSi sakanonmdeblo iniciativis wamowyebisaTvis, aucilebelia so-

cialur partniorTaTvis am institutebTan konsultaciis gavla. es ganxorciel-

deba im sakiTxebTan dakavSirebiT, romlebic ar moiTxovs saxelmwifo xarjebs; am 
SesaZleblobaze reaqcia da relizaciis gza iqneba daculi. mas Semdeg, rac, gonivru-

lad mokle droSi, konsulataciis pirveli nabiji dasruldeba, im SemTxvevaSi, Tu 
mTavrobasa da regions surs gaagrZelos sakanonmdelo procesi, socialur part-

p. speciale,  muxli 521-524
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miuxedavad imisa, rom italiis mTavrobas surda aseTi dialogis Camo-

yalibeba,  arasodes gamocemula arc erTi mboWavi samarTlebrivi teqsti.
aRniSnulisagan gansxvavebiT, rusuli3 sistema Seicavs saqarTvelo-

Si mocemuli sistemis msgavs mowesrigebas.
miuxedavad imisa, rom qarTuli struqtura met-naklebad rusuli komi-

siis msgavsia, am ukanasknels ufro didi roli da farTo uflebamosile-

bebi gaaCnia. ufro metic, rusuli magaliTi mkacrad dakavSirebulia im 
industriul urTierTbebTan, romelic momdinareobs istriuli safuZvl-

idan, sadac centralizacia da institucionalizacia mniSvnelovan rols 
TamaSobda.

am konteqstSi qarTuli modeli SesaZloa warmoadgendes im balanss, 
romelSic farTo instituciuri mniSnelobis myari struqtura mudmivad 
TamaSobs sakonsultacio rols.

aq profesiul gaerTianebebsa da muSakebs gaaCniaT daswrebis ufleba, 
Tumca socialuri dinamikis pirobebis cvlilebis SesaZleblobis gareSe.

upiratesobas iZleva mudmivi struqtura, romelSic CarTulia yvela 
socialuri partniori. am struqturas aqvs sakonsultacio funqcia da 
moicavs sxvadasxva administraciebis yvela dones.

ufro metic, qarTuli struqturis miRweva, rogorc Cans, Sesabamiso-

baSia italiis normatiul mcdelobebTan. is jer kidev ar aris ZalaSi, Tum-

ca misi mizania, CarTos socialuri partniorebi mniSvnelovani socialuri 
Sedegebis matarebel regulaciaTa SeqmnaSi.

pietro speciale

milanis wminda gulis kaTolikuri universitetis Sromis samarTlis

 kaTedris iuristi da doqtori Sromis samarTalSi 

niorebs miecemaT SesaZlebloba moilaparakon zemoaRniSnul procesTan dakavSire-

bul sakiTxebze. am SemTxvevaSic, rekomendebulia mokle da gansazRvruli vada. im 
SemTxvevaSi, Tuki socialuri partniorebi uars amboben molaparakebaTa wamowye-

baze, es niSnavs imas, rom, Tuki molaparakeba aRmoCndeba warumatebeli, mTavrobasa 
da regions SeuZlia win waiwios Tavisi winadadebiT. pozitiuri molaparakebis Sem-
TxvevaSi, mTavroba an regioni aiRebs politikur pasuxismgeblobas imisaTvis, raTa 
misces imave SeTanxmebas sakanonmdeblo mniSvneloba“.
3 rusuli socialuri partniorobis analizisaTvis, ix. O. Rymkevitch, Social Partnership: 
The Russian Case, Paper presented at XIV IIRA World Congress, Lima, September 11-14, 2006.
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kari V. gardamavali da daskvniTi debulebani

Tavi XIII. gardamavali da daskvniTi debulebani

muxli 53. kanonis gavrceleba arsebul SromiT urTierTobebze

es kanoni vrceldeba arsebul SromiT urTierTobebze, miuxedavad 

maTi warmoSobis droisa.

muxli 54. kanonis amoqmedebasTan dakavSirebiT gasatarebeli 

RonisZiebani

1. saqarTvelos Sromis, janmrTelobisa da socialuri dacvis saminis-
trom SeimuSaos da daamtkicos:

a) orsulobis, mSobiarobisa da bavSvis movlis, aseve axalSobilis 
Svilad ayvanis gamo Svebulebebis anazRaurebis wesi _ am kanonis amoqmede-

bidan 2 Tvis vadaSi;
b) mZime, mavne da saSiSpirobebian samuSaoTa nusxa, agreTve damsaqme-

blis xarjiT dasaqmebulis savaldebulo perioduli samedicino Semow-

mebis SemTxvevaTa CamonaTvali da wesebi _ 2007 wlis 1 ivlisamde;
g) sajaro samarTlis iuridiuli piris _ socialuri daxmarebisa da 

dasaqmebis saxelmwifo saagentos debuleba _ am kanonis amoqmedebidan 3 
Tvis vadaSi;

d) dasaqmebis kerZo saagentos saxelmwifo reestris warmoebis wesi _ 
am kanonis amoqmedebidan 6 Tvis vadaSi. dasaqmebis kerZo saagentod iTv-

leba nebismieri fizikuri an kerZo samarTlis iuridiuli piri, romelic 
eweva momsaxurebas umuSevris (samuSaos maZieblis) dasaqmebis mizniT. am 
normis miznebisaTvis umuSevrad (samuSaos maZieblad) CaiTvleba saqarT-

velos kanonmdeblobiT gansazRvruli samuSao asakis Sromisunariani an 
nawilobriv Sromisunariani piri, romelsac ara aqvs samuSao, eZebs mas da 
mzad aris samuSaos Sesasruleblad;

e) adamianis sicocxlisa da janmrTelobis usafrTxoebasTan dakav-

Sirebuli saqmianobebis nusxa _ 2013 wlis 1 noembramde.
2. saqarTvelos Sromis, janmrTelobisa da socialuri dacvis minis-

tris 2006 wlis 15 martis №85/n brZaneba „droebiTi Sromisuunarobis, 
orsulobisa da mSobiarobis gamo daxmarebis daniSvnisa da gacemis wesis 
damtkicebis Taobaze“ iuridiul Zalas inarCunebs orsulobisa da mSo-

biarobis da axalSobilis Svilad ayvanis gamo Svebulebebis anazRaurebis 
wesis am kanonis Sesabamisad damtkicebamde.

3. saqarTvelos Sromis, janmrTelobisa da socialuri dacvis minis-
tris 2005 wlis 17 ianvris №12/n brZaneba „sajaro samarTlis iuridiuli 
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piris _ socialuri daxmarebisa da dasaqmebis saxelmwifo saagentos deb-

ulebis damtkicebis Sesaxeb“ iuridiul Zalas inarCunebs sajaro samarT-

lis iuridiuli piris _ socialuri daxmarebisa da dasaqmebis saxelmwifo 
saagentos axali debulebis am kanonis Sesabamisad damtkicebamde.

4. sajaro samarTlis iuridiuli piris _ socialuri daxmarebisa da 
dasaqmebis saxelmwifo saagentos saxelmwifo kontrols axorcielebs 
saqarTvelos Sromis, janmrTelobisa da socialuri dacvis saministro.

5. sajaro samarTlis iuridiuli piris _ socialuri daxmarebisa da 
dasaqmebis saxelmwifo saagentos xelmZRvanels Tanamdebobaze niSnavs da 
Tanamdebobidan aTavisuflebs saqarTvelos Sromis, janmrTelobisa da 
socialuri dacvis ministri.

6. sajaro samarTlis iuridiulma pirma _ socialuri daxmarebisa da 
dasaqmebis saxelmwifo saagentom uzrunvelyos umuSevarTa Semweobebze 
mxolod am kanonis amoqmedebis dRemde arsebuli davalianebebis dafarva.

7. saqarTvelos Sromis, janmrTelobisa da socialuri dacvis samin-
istros daevalos umuSevarTa registraciisa da maTi dasaqmebis xelSem-

wyobi RonisZiebebis gatarebis wesis damtkiceba. am normis miznebisaTvis 
umuSevrad miiCneva saqarTvelos kanonmdeblobiT gansazRvruli samuSao 
asakis Sromisunariani an nawilobriv Sromisunariani piri, romelsac ara 
aqvs samuSao, eZebs mas da mzad aris samuSaos Sesasruleblad.

8. saqarTvelos Sromis, janmrTelobisa da socialuri dacvis saminis-
tros saxelmwifo kontrols daqvemdebarebuli sajaro samarTlis iurid-

iuli piri _ socialuri daxmarebisa da dasaqmebis saxelmwifo saagento 
reorganizebul iqnes saxelmwifo saqveuwyebo dawesebulebad _ social-

uri subsidiebis saagentod da CaiTvalos aRniSnuli sajaro samarTlis 
iuridiuli piris _ socialuri daxmarebisa da dasaqmebis saxelmwifo 
saagentos uflebamonacvled, maT Soris, qonebrivi saxis urTierTobebSi, 
agreTve CaiTvalos saqarTvelos Sromis, janmrTelobisa da socialuri 
dacvis saministros saxelmwifo kontrols daqvemdebarebuli sajaro 
samarTlis iuridiuli piris _ saqarTvelos socialuri dazRvevis erTiani 
saxelmwifo fondis uflebamonacvled saxelmwifo pensiis, saxelmwifo 
kompensaciis, saxelmwifo akademiuri stipendiis, SromiTi movaleobis 
Sesrulebisas muSakis janmrTelobisaTvis miyenebuli zianis, orsulobisa 
da mSobiarobis gamo daxmarebis, saqarTvelos kanonmdeblobis Sesabamisad 
gansazRvruli sxvadasxva socialuri kategoriisaTvis fuladi saxis so-

cialuri daxmarebis (SeRavaTis) anazRaurebis nawilSi.
9. am kanonis 27-e muxlis pirveli da me-2 punqtebis, 28-e da 29-e mux-

lebis moqmedeba vrceldeba im dasaqmebulebze, romlebic 2014 wlis 1 
ianvridan isargebleben orsulobis, mSobiarobisa da bavSvis movlis gamo 
SvebulebiTa da axalSobilis Svilad ayvanis gamo SvebulebiT.
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muxli 55. kanonis amoqmedeba

es kanoni amoqmeddes gamoqveynebisTanave.

komentari

saqarTvelos Sromis kodeqsis bolo kari exeba gardamaval da daskvniT 
debulebebs.

kanonmdeblis mier dadgenili modeli efuZneba or princips, romle-

bic Setanilia, Sesabamisad, 53-e da 54-e muxlebSi (xolo 55-e muxli dasa-

Taurebulia, rogorc „kanonis amoqmedeba“ da adgens, rom „es kanoni amo-

qmeddes gamoqveynebisTanave“).
53-e muxli mkveTrad gamoxatuli politikuri arCevania SromiTi urT-

ierTobebis marTvis Taobaze, romelic arsebobda Tavad Sromis kodeqsis 
ZalaSi Sesvlamde.

kidev ufro radikaluri saxiT muxlSi naTqvamia, rom „es kanoni vr-

celdeba arsebul SromiT urTierTobebze, miuxedavad maTi warmoSobis 
droisa“. amiT kanonmdebelma upiratesoba mianiWa harmonizaciis zogadi 
principisa da yvela SromiTi urTierTobisadmi Tanaswori mopyrobis gam-
oyenebas kerZo samarTlis principTan SedarebiT, romlis mixedviTac, ro-

gorc wesi, samarTlebrivi urTierTobebisa da mxareTa Soris dadebuli 
xelSekrulebis mimarT gamoiyeneba is wesebi, romlebic ZalaSia SeTanx-

mebis xelmoweris droisaTvis.
xolo meore principi, romelic asaxulia 54-e muxlSi, aRniSnavs poli-

tikur-sakanonmdeblo dRis wesrigs iseve, rogorc kanonmdeblis saqmiano-

baTa ganrigs.
amgvarad, muxli adgens, rom:
_ gansaxilveli kanonis amoqmedebidan ori Tvis vadaSi, saqarTvelos 

Sromis, janmrTelobisa da socialuri dacvis saministrom unda SeimuSaos 
da daamtkicos orsulobis, mSobiarobisa da bavSvis movlis, aseve axalSo-

bilis Svilad ayvanis gamo Svebulebebis anazRaurebis wesi.1
_ gansaxilveli kanonis amoqmedebidan sami Tvis vadaSi saqarTvelos 

Sromis, janmrTelobisa da socialuri dacvis saministrom unda SeimuS-

aos da daamtkicos sajaro samarTlis iuridiuli piris _ socialuri dax-

marebisa da dasaqmebis saxelmwifo saagentos debuleba.2

1  miuxedavad amisa, orsulobis, mSobiarobisa da axalSobilis Svilad ayvanis gamo 
Svebulebebis anazRaurebis wesis damtkicebamde, saqarTvelos Sromis, janmrTelo-

bisa da socialuri dacvis ministris 2006 wlis 15 martis №85/n brZaneba „droebiTi 
Sromisuunarobis, orsulobisa da mSobiarobis gamo daxmarebis daniSvnisa da gace-

mis wesis damtkicebis Taobaze“ ZalaSi darCeba.
2 miuxedavad amisa, socialuri daxmarebisa da dasaqmebis saxelmwifo saagentos axa-

a. boroni, muxli 53-55
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_ gansaxilveli kanonis amoqmedebidan eqvsi Tvis vadaSi saqarTvelos 
Sromis, janmrTelobisa da socialuri dacvis saministrom unda SeimuSaos 
da damtkicos dasaqmebis kerZo saagentos saxelmwifo reestris warmoebis 
wesi. garda amisa, saqarTvelos Sromis, janmrTelobisa da socialuri dac-

vis saministrom, agreTve, unda daamtkicos umuSevarTa registraciisa da 
maTi dasaqmebis xelSemwyobi RonisZiebebis gatarebis wesi.

implementaciis mizniT Seqmnili debuleba, romelic 54-e muxlSia moce-

muli, adgens amis iqiT, aseve dasaqmebis kerZo saagentoebisa3 da umuSevari 
pirebis ganmartebebs. dasaxelebulidan pirveli gansazRvrulia, rogorc 

„nebismieri fizikuri an kerZo samarTlis iuridiuli piri, romelic eweva 
momsaxurebas umuSevris (samuSaos maZieblis) dasaqmebis mizniT“, xolo, 
ukanaskneli ki, aris „saqarTvelos kanonmdeblobiT gansazRvruli samuS-

ao asakis Sromisunariani an nawilobriv Sromisunariani piri, romelsac 
ara aqvs samuSao, eZebs mas da mzad aris samuSaos Sesasruleblad“.

gadawyvetileba zemoxsenebul ganmartebaTa Setanis Sesaxeb Seesabam-
eba Sromis samarTlisadmi arsebul midgomas, imdenad, ramdenadac, dar-

gis ukanasknelma reformebma gaiTvaliswina dasaqmebis kerZo saagentoe-

bis Seqmna (romlebmac, zogierT SemTxvevaSi, aseve, Caanacvles dasaqmebis 
erovnuli samsaxurebiT) da, agreTve, gamijnes umuSevari pirebi da isini, 
romlebsac arasodes umuSaviaT (inoccupati). aseTi gansxvaveba udidesi mniS-
vnelobis mqonea, rogorc dasaqmebis xelmisawvdomobasTan, ise dasaqme-

bul adamianTa kritikuli procentis gansazRvrasTan dakavSirebiT.
garda amisa, saqarTvelos Sromis, janmrTelobisa da socialuri dac-

vis saministrom valdebuleba ikisra, Tumca ki, am amocanis miRwevis bolo 
vadis fiqsaciis gareSe [es nusxa SemuSavebulia _ saqarTvelos Sromis, 
janmrTelobisa da socialuri dacvis ministris brZaneba №147/n, 2007 
wlis 3 maisi]. kerZod, Seadginos mZime, mavne da saSiSpirobebian samuSao-

li debulebis damtkicebamde, 2005 wlis 17 ianvris №12/n brZaneba „sajaro samarT-

lis iuridiuli piris _ socialuri daxmarebisa da dasaqmebis saxelmwifo saagentos 
debulebis damtkicebis Sesaxeb“ ZalaSi darCeba. ufro metic, dadgenilia, rom sax-
elmwifo kontroli socialuri daxmarebisa da dasaqmebis saxelmwifo saagentoze 
uzrunvelyofili iqneba saqarTvelos Sromis, janmrTelobisa da socialuri dacvis 
saministros mier. garda amisa, muxli gansazRvravs, rom saqarTvelos Sromis, janmr-

Telobisa da socialuri dacvis ministri Tanamdebobaze niSnavs da Tanamdebobidan 
aTavisuflebs socialuri daxmarebisa da dasaqmebis saxelmwifo saagentos xelmZ-

Rvanels. dabolos, socialuri daxmarebisa da dasaqmebis saxelmwifo saagento uz-

runvelyofs umuSevarTa Semweobebze arsebuli davalianebebis dafarvas mxolod 
gansaxilveli kanonis amoqmedebis dRemde.
3 saqarTvelos mTavrobas jer ar Seuqmnia dasaqmebis amgvari kerZo saagentoebi-

saTvis Sesabamisi kriteriumi, radgan, kvlavac ganixileba potenciuri negatiuri 

Sedegebi, romelic SeiZleba warmoiSvas gamomuSavebis principze orientirebuli 

samuSaoebis radikalizaciisagan.

a. boroni, muxli 53-55
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Ta nusxa, Sromis usafrTxoebis wesebTan erTad, maT Soris, damsaqmeblis 
xarjiT dasaqmebulis savaldebulo perioduli samedicino Semowmebis 
SemTxvevebisa da wesebis nusxa, usafrTxoebasa da janmrTelobasTan da-

kavSirebuli saqmianobebis CamoTvlasTan erTad. aseTi direqtiva asaxavs 
arsebul transnacionalur tendencias, romlis mizansac „fizikurad 
da gonebrivad daZabuli samuSaoebis“ dadgena warmoadgens (miuxedavad 
sirTuleebisa, romelic axasiaTebs aseT mcdelobas), im dros, rodesac 
akanonebs erTdroulad, kodeqsis ganxorcielebis etapsa da 35-e muxlis 
debulebebis gamotovebuli elementebis Sevsebis arsebiT nabijs.

rogorc zemoT aRiniSna, nusxa, romelic saqarTvelos saministrom 
unda uzrunvelyos, unda Seicavdes, aseve, savaldebulo periodul sa-
medicino Semowmebebs; es debuleba gansakuTrebiT mniSvnelovania, ramde-

nadac igi niadags umzadebs samuSaosTan dakavSirebul damainvalidebel 
daavadebaTa aRiarebas.

garda amisa, saqarTvelos mTavroba dakavebulia, aseve (Tumca, 
agreTve, am amocanis dasrulebis zusti bolo vadis fiqsaciis gareSe) so-

cialuri daxmarebisa da dasaqmebis saxelmwifo saagentos reorganizebiT, 
ise, rom gardaqmnas igi saxelmwifo saqveuwyebo dawesebulebad, social-

uri subsidiebis saagentos saxelwodebiT, romelsac mTavroba gegmavs, 
rom daavalos sxvadasxvagvari da delikaturi amocanebi, dawyebuli sax-
elmwifo pensiisa da saxelmwifo kompensaciis anazRaurebiT, saxelmwifo 
akademiuri stipendiebis gacemiT, damTavrebuli _ SromiTi movaleobis 
Sesrulebisas muSakis janmrTelobisaTvis miyenebuli zianis, orsulobisa 
da mSobiarobis gamo daxmarebis, saqarTvelos kanonmdeblobis Sesabam-
isad gansazRvruli sxvadasxva socialuri kategoriisaTvis fuladi saxis 
socialuri daxmarebis (SeRavaTis) anazRaurebiT [Seiqmna mTavrobis 2012 
wlis 9 ivlisis №245 dadgenilebiT da gauqmda 2013 wels].

andrea boroni
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III

dasaqmebulTa finansuri monawileoba

1. Sesavali

msoflio ekonomika, gansakuTrebiT dasavleTSi, dRes Rrma krizisSia, 
ramac sagrZnoblad Seamcira saSualo xelfasebi, adamianTa msyidvelo-

biTunarianoba da, kvlav wamoativtiva myarad fesvgadgmuli socialuri 
da ekonomikuri problemebi, romlebic yvelaze metad dabal socialur 
klasebze zemoqmedebs.

aqedan gamomdinare, aucilebelia, gadaixedos mTlianad finansuri 
paradigmebi: 1) Seiqmnas damatebiTi sistemebi da Semosavlis wyaroebi, 
romlebsac SeuZlia, gazardos dasaqmebulTa xelfasebi; 2) daakmayofilos 
sapensio sistemebis amJamad arsebuli moTxovnebi.

winamdebare statiaSi gadmocemulia problemaTa gadawyvetis gzebi, 
romlebic fokusirebulia dasaqmebulTa finansur monawileobaze bizne-

sis konkurentunarianobis gazrdis, mTeli sistemis efeqtianobis amaR-

lebisa da modernizebis Rirebul instrumentze, rac sasargeblo iqneba 
yvela socialuri klasisTvis.

miuxedavad imisa, rom finansuri monawileoba Tavdapirvelad dasaqme-

bulTa sargeblad ganixileboda, finansuri krizisisa da, sul ufro mzar-

di globalizaciis pirobebSi, am instrumentma ufro neitraluri mniSvn-
eloba SeiZina, ramac misi sagulisxmo masStabiT gavrceleba gamoiwvia.1

dasaqmebulTa monawileobis cneba Sua saukuneebSi warmoiSva (XI sau-

kune). saamqroebi Tavisi wevrebisaTvis Sromisa da  rolebis ierarqiul 
ganawilebaze iyo dafuZnebuli. saamqros muSebi winsvals ganicdidnen 
rogorc Sesasrulebeli samuSaos, aseve funqciebis TvalsazrisiT da 
ubralo Segirdobidan xelosnobamde, bolos ki, ostatobamde aRwevdnen. 

dasaqmebulTa monawileobis Sesaxeb debatebi saukuneebis manZilze 
grZeldeboda da TandaTan warmoiSva ori urTierTsawinaaRmdego mosaz-

reba. upirveles yovlisa, kritikosebi amtkicebdnen, rom erTsa da imave 
biznesSi damsaqmebelTa da dasaqmebulTa saerTo interesebis arsebobis 
idea, TavisTavad, iluziuria; maTi oponentebi ki miiCnevdnen, rom dasaqme-

bulTa monawileoba gadaWrida kapitalsa da mSromelTa Soris arsebul 
diqotomiis problemas.2

1 ix. G. Baglioni, Lavoro e decisionidell’impresa, (Bologna, 2001), at 16.
2 dasaqmebulTa monawileobis mzardi ganviTareba gamowveulia socialuri miuke-

rZoeblobis  saWiroebisa da biznes konkurentunarianobis gaZlierebis aucile-

blobiT (Sead. M. Carrieri & S. Leonardo, Osservatorioeuropeo: La partecipazionefi nanziaria, in 
L’impresa al plurale. Quaderni della partecipazione, n. 9, (2002), at 363). faqtia, rom konkre-

tuli magaliTebi, sawarmos mmarTvelobiTi da organizaciuli aspeqtebis garda, 
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zogadad, dasaqmebulTa monawileobis cneba xSirad ukavSirdeba sa-
kuTrebis ideas da or ZiriTad uflebaze miuTiTebs, esenia: administraci-

uli, anu sawarmos marTvis ufleba da, ufro farTo gagebiT, finansuri, 
anu sawarmos mogebis ganawilebis ufleba.

Sesabamisad, e.w. „finansuri monawileoba“ sawarmos ekonomikur Sede-

gebSi dasaqmebulTa CarTvis sxvadasxvagvar formaze miuTiTebs da aRin-

iSneba akronimiT _ PEPPER (Promotion of  Employee Participation in Profi ts and 
Enterprise Results, e.i. dasaqmebulTa monawileobis xelSewyoba sawarmos mo-

gebasa da SedegebSi). dRes es termini gamoiyeneba monawileobis am formis 
gansasxvaveblad sxva, ufro tradiciuli, formebisgan, romlebic foku-

sirebulia TanamSromelTa monawileobaze gadawyvetilebis miRebis pro-

cesSi.3
evropis doneze, dasaqmebulTa finansur monawileobas Zalian didi is-

toria aqvs. es koncefcia aTwleulebis manZilze TandaTnobiT4 viTarde-

boda da, saboloo jamSi, iseTi sagulisxmo Sedegebi moitana, rom sa-
surveli iqneba, Tu mokled mimovixilavT. koncefcias 1979 wels miRebuli 
memorandumis5 safuZvelze Caeyara safuZveli da oficialuri Zala 1989 

pirvel rigSi, miznad isaxavs efeqtiani da modernizebuli qmedebebis ganxorciele-

bas (M. Carrieri & S. Leonardo, Osservatiorioeuropeo: la participazione fi nanziaria, supra, at 365). 
miuxedavad imisa, rom finansuri monawileoba, Tavdapirvelad, dasaqmebulTa sarge-

blad ganixileboda, finansuri krizisisa da sul ufro mzardi globalizaciis piro-

bebSi am instrumentma ufro neitraluri mniSvneloba SeiZina, ramac misi sagulisxmo 
masStabiT gavrceleba gamoiwvia (ix. G. Baglioni, 1-li sq., 16).
3 magaliTad, germanuli kanonmdebloba iTvaliswinebs dasaqmebulTa arCevas korpo-

raciis sameTvalyuero sabWoSi xmaTa umravlesobiT (50% da meti); ase rom, isini mniS-
vnelovan rols asruleben kompaniis kontrolSi. samarTlebrivi doqtrinis mixed-

viT, ufro mniSvnelovan sargebels warmoadgens dasaqmebulTaTvis kompaniis Sesaxeb 
zusti informaciis xelmisawvdomobis uzrunvelyofa  (H. Hansmann, When Does Worker 
Ownership Work? ESOP, Law Firms, Codetermination and Economic Democracy, 99 Yale, L.J.1749, 
(1990). aseve, ix. Y. Stevens, Employee Benefi ts Law Symposium: European and American Issues in 
Employee Benefi ts Law Compared, 41 J. Marshall L. Rev. 1189, (2008)).
4 aRsaniSnavia finansuri monawileobis evropuli regulaciebiT gansazRvruli  
ZiriTadi safexurebi: 1) 1994 wlis 22 seqtembris evropuli sabWos 94/45/EC direqtiva 
sazogadoebrivi jgufebis mier dasaqmebulTa konsultirebisa da informirebis Ses-
axeb;  2) 2001 wlis 8 oqtombris evropuli sabWos direqtiva 2001/86EC kompaniebis wes-
debaSi  dasaqmebulTa CarTulobis gaTvaliswinebasTan dakavSirebiT; 3) evropuli 
parlamentis 2002 wlis 11 martis direqtiva 2002/14/EC,  romelic gansazRvravs zogad 
struqturas dasaqmebulTa informirebulobisa da konsultaciebis Taobaze evro-

puli Tanamegobrobis wevri qveynebisTvis. am direqtivebis debulebebSi xazi esmeba 
dasaqmebulTa finansuri monawileobis gazrdis aucileblobas. direqtivebis amom-

wuravi analizisTvis, ix. R. Moletsi, Impresa e Partecipazione. Esperienze e Prospettive, (2006), 
1 st 268-277.
5 imis gamo, rom izrdeba erovnuli mTavrobebis interesi finansuri monawileobis 
Sesaxeb, 1979 wlis memorandumi _ „dasaqmebulTa monawileoba aqtivebis formire-

baSi“, miznad isaxavs socialuri zemoqmedebis gamoyenebiT sxvadasxva monawileobis 
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wels SeiZina, roca evropulma komisiam dasaqmebulTa finansuri monaw-

ileoba „mSromelTa uflebebis socialuri qartiis“ samoqmedo programis 
prioritetuli miznebis CamonaTvalSi Seitana.6 pirveli PEPPER-is angari-

Si swored am iniciativis7 Tanaxmad Seiqmna da miznad isaxavda, dasaqmebul-

Ta finansuri monawileobis sakiTxTan dakavSirebiT, evropuli kavSiris 
qveynebSi arsebuli gamocdilebis mimoxilvas.8 

evropuli kavSiris wevr da wevrobis kandidat yvela qveyanaSi dasaqme-

bulTa monawileobis pirveli mimoxilva mxolod 2008 wels (da, ZiriTa-

dad, PEPPER-is me-4 angariSis safuZvelze) momzadda,9 magram, yvelafer-

Tan erTad, es angariSi iZleva yovelmxriv da srul empiriul monacemebs 
dasaqmebulTa monawileobis Sesaxeb da yuradRebas amaxvilebs praqtikaSi 
mis ekonomikur mniSvnelobaze iseve, rogorc arsebul samarTlebriv dab-

rkolebebsa da momavlis scenarebze.10 

formebis xelSewyobas zenacionalur doneze; igi, amasTanave, eyrdnoba sazogadoe-

baSi simdidris samarTliani ganawilebis princips. miuxedavad imisa, rom, am dokumen-

tSi ar aris Camoyalibebuli konkretuli samoqmedo winadadebebi, masSi warmodge-

nilia saWiro mimarTulebebi momavlisTvis.
6 detaluri istoriuli mimoxilva ix: <http://europa.eu/legislation_summaries/human_rights/
fundamental_rights_within_european_union/c10107_en.htm>. (ukansknelad gadamowmebulia 
02.18.2011).
7 M. Uvalic, The Pepper-report: Promotion of the Employee Participation in Profi ts and Enterprise 
Results in the Member States of the European Community, Social Europe, Supplement 3/91, Luxem-
bourg, 1991.
8 PEPPER-is angariSze dayrdnobiT, evrokomisiam moamzada rekomendaciebi, romelic 
miRebul iqna evropis sabWos mier 1992 wlis ivlisSi, Sesabamisad, evrokavSiris wevri 
saxelmwifoebi valdebuli iyvnen gaevrcelebinaT PEPPER-is sqemebi sawarmoebSi. 
1992 wlis zemoaRniSnul rekomendaciasTan erTad aRsaniSnavia imave periodSi gamo-

cemuli evropis sabWos 1992 wlis 27 ivlisis rekomendacia (92/443/EEC, OJ, L 254, 26 
agvisto 1992, 53), romelic exeba sawarmos mogebasa da SedegebSi dasaqmebulTa monaw-

ileobis xelSewyobas da evroparlamentis 1992 wlis 9 aprilis gadawyvetileba, ro-

melic iziarebda  evrokomisiis zemoaRniSnuli evropis sabWos rekomendacias (OJ, C 
245, 1992 wlis 20 seqtemberi). PEPPER-is me-2 angariSSi  xazgasmulia, rom finansuri 
monawileobis sqemebi dakavSirebulia mraval mniSvnelovan sargebelTan, romelic 
gamoixateba gansakuTrebiT maRali produqtiulobis donis maCvenebelSi, damsaqmeb-

lisa da dasaqmebulTa CarTulobaSi. aseve aRsaniSnavia, rom finansur monawileoba-

ze Zlieri gavlena iqonia mTavrobis qmedebebma, kerZod, sagadasaxado waxalisebebis 
meSveobiT. es ori angariSi aRwerda dasaqmebulTa finansuri monawileobis sxvadasx-

va sqemas,  rac ukve ganviTarda evrokavSiris wevr saxelmwifoebSi. uaxlesi, PEPPER 
me-3 angariSi ganavrcobs wina or angariSs da aRwers finansuri monawileobis sqemis 
ganxorcielebis SemTxvevebs 14 qveynis magaliTze _ aqedan, Tormeti axal evrokav-

Siris wevr saxelmwifoebs exeba, romelic evrokavSiris wevrebi gaxdnen 2004 da 2006 
wlebSi, da ori wevrobis kandidat saxelmwifos (J. Lowitzschet Et al., Financial Participation 
for a new social Europe, a Buildging block approach, Rome and Berlin, 03/2008).
9 angariSis mizani iyo mimoexila evrokavSiris wevr saxelmwifoebSi evropis sabWos 
rekomendaciebis (92/443/EEC) ganxorcielebis Sedegebi.
10 angariSi Seicavs sam mniSvnelovan urTierTdakavSirebul komponents: 1. samarT-
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Sedegad, PEPPER-is programam safuZveli Cauyara samewarmeo urTier-

Tobebis axal kulturas, romelic waxalisebis moqnil politikasa da so-

cialur mxareebs Soris TanamSromlobis mzard ganviTarebas efuZneba. 
sawarmoebisTvis SemuSavebuli sqema moicavs mTel rig instrumentebs, 

romlebic dasaqmebulTa finansur monawileobas uzrunvelyofs. angariSi 
calsaxad adgens, rom sqemebi SeiZleba urTierTqmedebdes erTmaneTTan 
da erTdrouladac ganxorcieldes konkretuli saWiroebebisa da konte-

qstebis dasakmayofileblad.
 evropuli komisia „dasaqmebulTa finansuri monawileobis wamaxal-

isebeli CarCos“11 Seqmnis mizniT, adgens finansuri monawileobis sqemaTa 
mTel rig „ZiriTad principebs“: monawileoba nebayoflobiTi unda iyos 
rogorc sawarmoebisTvis, aseve TanamSromlebisTvisac; finansuri monaw-

ileobis sqemebi xelmisawvdomi unda iyos yvela TanamSromlisaTvis da 
unda gamoricxavdes diskriminiacias; es sqemebi unda dainergos da imarTe-

bodes mkafiod da gasagebad; gamWvirvale unda iyos TanamSromlebisTvis 
da iTvaliswinebdes maTTvis saTanado gadamzadebas, raTa yvela maTgans 
SeeZlos sqemis arsebuli safrTxis Sefaseba; kompaniaSi finansuri monaw-

ileobis wesebi winaswargansazRvrul formulas unda efuZnebodes; unda 
gamoiricxos arakeTilgonivruli riskebi, an, sxva Tu araferi, TanamS-

romlebma winaswar unda icodnen Semosavlis meryeobidan an investiciebis 
SezRuduli diversifikaciidan gamomdinare riskebis Sesaxeb; sqema unda 
iyos gadaxdis arsebuli sistemebis Semavsebeli da ara _ Semcvleli; fi-

nansuri monawileobis sqemebi ise unda iyos Seqmnili, rom maqsimalurad 
ergebodes muSakis mobilobas rogorc saerTaSoriso, aseve sawarmoTa-

Sorisi masStabiT.12

lebrivi garemos aRweras, finansur Tu sxva waxalisebebsa da sazogadoebis part-

niorTa mdgomareobas qveynis mogebaSi; 2. `benCmarkingis~ finansur monawileobas, ese 
igi, finansuri monawileobis masStabs da xasiaTs qveynis mogebis fonze; 3. erovnuli 
politikis SedarebiT analizs, romelic aisaxeba finansur monawileobaze.
11 evropis ekonomikuri sazogadoebis komisiis 2002 wlis 5 ivlisis COM (2002) 
dasaqmebulTa finansuri monawileobis xelSewyobis Sesaxeb. msgavsi maxasiaTeblebi 
iqna aRniSnuli pirvel PEPPER-is angariSSi da aseve, finansuri monawileobis aTi 
zogadi maxasiaTebeli iyo warmodgenili evrosabWos 1992 wlis rekomendacis mixed-

viT.
12 finansuri monawileoba moicavs ara marto SesaZeblobebs, aramed riskebsa da sir-

Tuleebsac. esenia: ormagi riski, rom, kompaniis gakotrebis SemTxvevaSi, dasaqmebul-

ma mewilem SeiZleba ara mxolod samsaxuri dakargos, aramed gaufasurdes mis xelT 
arsebuli aqciebis Rirebulebac; iseTi organizaciuli da sxva saxis sirTuleebi, 
rogoricaa, magaliTad, transnacionalur sawarmoebSi sagadasaxado samarTlis an 
socialuri dacvisa da Sromis samarTlis sferoebTan dakavSirebuli dabrkolebebi; 
garda amisa, damabrkolebel faqtorad SeiZleba CaiTvalos mcire da saSualo sawar-

moebSi (SMEs) xarjebsa da administrirebasTan dakavSirebiT arsebuli problemebic. 
bevri skeptikosi miiCnevs, rom finansuri monawileoba im kompaniaSi, romelSic, ama-
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am winapirobebis gaTvaliswinebiT, evropuli komisiis postulatebs 
vdroulad, muSaob kidec, ukuefeqtis safrTxes Seicavs. dasaqmebulTa finansuri 
monawileobis mowinaaRmdegeebi amtkiceben, rom, kompaniis gakotrebis SemTxvevaSi, 
dasaqmebulma SeiZleba dakargos rogorc samsaxuri, aseve, investirebuli kapitalic. 
Tumca, unda gvaxsovdes, rom mkafio zRvari arsebobs aqciebis flobas (rac xelfa-

sisgan damoukidebel, damatebiTi Semosavlis wyaros warmoadgens) da im SemTxvevebs 
Soris, roca dasaqmebulis mTeli danazogi damsaqmebel kompaniaSia investirebuli. 
evropuli sabWos 1992 wlis 27 ivlisis 92/443/ECC rekomendacia sawarmos mogebasa 
da SedegebSi dasaqmebulTa monawileobis xelSewyobasTan dakavSirebiT adgens Sem-
deg principebs: mudmivi gamoyeneba; gamoTvlebis winaswar gansazRvruli formuliT 
warmoeba; damatebiTi gamoyeneba anazRaurebis tradiciuli sistemis paralelurad; 
kompaniis Sedegebze damokidebuli cvalebadi monawileoba; rogorc kerZo, aseve sa-
jaro sawarmoebSi gamoyeneba; yvela zomis sawarmoSi gamoyeneba; martivi modelebi; 
modelebTan dakavSirebiT TanamSromelTa informireba da momzadeba; modelebSi 
nebayoflobiTi Sesvla da monawileoba. ufro dawvrilebiT, SegviZlia vTqvaT, rom 
2003 wels maRalkvalificiur damoukidebel eqspertTa jgufma (High Level Group 
of Independent Experts) daasaxela finansuri monawileobis qveynebs Sorisi masStabiT 
farTo kategoriebSi ganxorcielebis Semaferxebeli faqtorebi. es barierebi isev 
da isev ukavSirdeba sxvadasxva qveynis gansxvavebul samarTlebriv sistemebs (samar-

Tlebriv sirTuleebs waawydeba iseTi sakiTxebis mogvareba, rogoricaa, magaliTad, 
kompaniaSi dasaqmebulTa monawileoba gegmebis ganxilvaSi; kompaniebis an jgufebis 
samarTlebrivi statusi; gegmis masStabi; gamoTvlis zRvrebi, zRurblebi da krite-

riumebi; vargisianobis kriteriumebi; Sekavebis an SenarCunebis periodebis, agreTve, 
investirebisa da fondebis administrirebis wesebisa da saSualebebis dadgena); sx-
vadasxvagvari sagadasaxado Tu socialuri dacvis reJimebi da problemebi; fasian 
qaRaldebTan dakavSirebulma gansxvavebulma kanonmdeblobam SeiZleba, sxvadasxva-

nairi valdebulebebi Seuqmnas sawarmoebs, roca saqme aqciebis evropuli kavSiris 
sxva qveyanaSi SeTavazebas Seexeba; zog qveyanaSi Sromis kanonmdebloba iTvaliswinebs 
TanamSromelTa warmomadgenlebTan, profkavSirebTan an sawarmos sabWosTan kon-

sultaciebs, anda kompaniis doneze molaparakebis gegmebis qonas, agreTve, infor-

maciis miwodebas TanamSromlebisTvis (metic, sxvadasxva qveyana sxvadasxvagvarad 
aregulirebs gadaxdis pirobebis gansazRvris, sapensio uflebebTan dakavSirebuli 
gegmebis zemoqmedebis, „SeZenili uflebebis“ arsebobisa da TanamSromelTa monace-

mebis dacvis sakiTxebs); evropuli kavSiris wevr qveynebs gansxvavebuli moTxovnebi 
aqvT safondo birJis informaciis gamJRavnebis wesebTan, moTxovnebis Sesrulebis 
doneebsa da aqcionerTa Tu maregulirebelTa TanxmobasTan dakavSirebiT; garda 
amisa, dabrkolebebad moiazreba damsaqmebelTa da dasaqmebulTa Soris urTierTo-

bebis gansxvavebuli modelebi; fulis dazogvis saSualebebisa da riskebis Tavidan 
aridebis sakiTxebSi arsebuli kulturuli gansxvavebebi, romlebic mniSvnelovan ze-

gavlenas axdens TanamSromelTa gadawyvetilebaze, damsaqmebel firmaSi investire-

basTan dakavSirebiT (Sead. High Level Group of Independent Experts, Report on cross-border 
obstacles to fi nancial participation of employees for companies having a transnational dimension, 
Brussels, December 2003, at 17). damsaqmebels sainvesticio kapitalis mozidvis, Tavisi 
aqciebisTvis bazris Seqmnisa da TanamSromlebisTvis an sxva samarTalmemkvidri-

saTvis kompaniis gadacemis nacvlad, SeuZlia, TanamSromelTa saaqcio kapitalSi 
monawileobis sqemis (ESOP _ Employee Stock Ownership Plan) saSualebiT gansazRvros 
sapensio valdebulebebi, an ganaxorcielos pensiiT uzrunvelyofis sqemis TanamS-

romelTa saaqcio kapitalSi monawileobis sqemaSi (ESOP) konvertireba. ix R. Frisch, 
ESOP for the 80’s, (1982)  da imave avtoris The magic of ESOT: the Fabulous new Instrument of 
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(gamWvirvaloba, sayovelTaoba, nebayoflobiToba da a.S.) zustad asax-
avs e.w. „samSeneblo blokebis midgoma“, romelic TiToeuli konkret-

uli sawarmosTvis mis specifikur saWiroebeze morgebuli samSeneblo 
blokebis SerCevisa da mTeli evropuli kavSirisTvis finansuri monawile-

obis saerTo modelis Seqmnis saSualebas iZleva.13

2. „samSeneblo blokebis“ modelidan kompaniis aqciebSi 
TanamSromelTa monawileobis programamde (ESOP)

rogorc pirdapir aris xazgasmuli  moxsenebaSi _ „dasaqmebulTa monaw-

ileobis xelSewyoba sawarmos mogebasa da SedegebSi“ (PEPPER),  „samSene-
blo blokebis midgoma“ (The Building Block Approach) gaxsnili platformis 
modelia, romelic SesaniSnavad pasuxobs gegmis ganviTarebas evropul 
safexurze, rac emsaxureba im mizans, rom ufro aqtiurad ganxorcieldes 
finansuri monawileoba da aRmoifxvras dabegvris politikaSi arsebuli 
erovnuli gansxvavebebi. maSin, rodesac erovnuli praqtika iRebs dasaqme-

bul TanamSromelTa monawileobis axal formebs14, „samSeneblo blokebis 
midgoma“ ireklavs mravalferovnebas. 

samSeneblo blokebis midgoma Seicavs dasaqmebulTa sawarmos mogebasa 
da SedegebSi monawileobis xelSewyobis (PEPPER) sam ZiriTad elements15: 

Corporate Finance (1975), aseve The Triumph of ESOP (1977); ix. aseve J. Menke, How To Analyze 
Design And Install An ESOP (1981).
13 evropis ekonomikuri da socialuri sazogadoebis mosazrebiT, dasaqmebulTa 
finansuri monawileoba evropaSi (Own Initiative Opinion), 2010 wlis 21 oqtomberi. ix: 
<http://www.adapt.it/acm-on-line/Home/Osservatori/docCatPartecipazionedeilavoratori.1918.1.10.7
.html>.
14 ix. J. Lowitzsch, The Benchmarking Project, the Indicators Employed an the Current Situation in 
the EU-27, in The PEPPER IV Report: Benchmarking of Employee Participation in Profi ts and En-
terprise Results in the Member and Candidate Countries of the European Union, (Berlin, 2009); ix. 
aseve imave avtoris naSromi sxva avtorebTan erTad, me-8 sq. „samSeneblo blokebis 
midgoma“ asaxavs am mravalferovnebas, rodesac erovnuli praqtikis mier xdeba fi-

nansuri monawileobis axali formebisTvis karis gaReba. „samSeneblo blokebis mid-

goma“ Seicavs im ZiriTad elementebs, rac warmodgenilia „dasaqmebulTan monawile-

obis xelSewyobaSi sawarmos mogebasa da SedegebSi“ (PEPPER). 
„didi stimulis mimcemi sistemaa, romelic uzrunvelyofs gansxavebul da moxerxe-

bul gadawyvetis gzebs, romelic ormxrivad momgebiania. adaptirebul sqemas, pro-

eqts SeuZlia, uzrunvelyos misaRebi gadawyvetis gziT, romelic Sesaferisia gamoy-

enebisaTvis mTlianad evropul kavSirSi. is moicavs saukeTeso praqtikas erovnuli 
kanonmdeblobisa da Cveulebebis kombinirebiT. igi mxolod erT programaSi alter-

natiuli variantebiT miemarTeba  „samSeneblo blokebis midgomisaken“ urTierTmis-

aRebi, gansxvavebuli elementebiT. J. Lowitzsch, Comments on the benchmarking Results, in 
the Pepper IV Report, supra, at 205-206.
15 dasaqmebulTa wilobrivi monawileoba aris kompaniaSi misi monawileobis arapir-
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1) wminda mogebasa da wilze dafuZnebuli mogebis ganawileba;16 2) individu-

alurad mowile dasaqmebuli (saaqcio ofciebi an wilobrivi safuZveli);17 

dapiri forma an dividendebis miRebiT, an kapitalis fasis gazrdaSi. saaqcio ofcia 
damatebiTi formaa dasaqmebulis finansuri monawileobisa, romelic mWidrod aris 
dakavSirebuli dasaqmebulTa wilze sakuTrebis uflebasTan, magram mas aseve aqvs 
specifikuri Tvisebebi. saaqcio ofcia dasaqmebuls aZlevs uflebas, rom iyidos 
kompaniis aqciebi garkveul fasad zustad gansazRvruli periodis ganmavlobaSi. 
es msgavsia wilis mesakuTreTa proeqtisa imdenad, ramdenadac maT SeuZliaT, rom 
sabolood aqcionerebi gaxdnen, Tumca wilis mflobelTa sqemisgan gasxvavebiT, 
isini gardauvalad ar iZenen namdvili mesakuTris mniSvnelobas. mogebis mowileebi 
dakavSirebulni arian „mosargebleTa“ sqemasTan.  msgavsi tipis proeqtebi ar aris 
dakavSirebuli sawarmos finansur maCveneblebTan; isini ufro sxva kriteriumebzea 
orietirebuli, kerZod, rogoricaa produqtiulobis zrda, danaxarjebis kleba an 
sxva xarisxobrivi maCveneblebi. isini amitomac, zogadad, ufro axlos dgas produq-

tiulobis safuZvliT anazRaurebasTan, vidre finansur monawileobasTan. Communi-
cation from Commission of the European Communities, 5 july, 2002, COM (2002), 364 Final, On a 
framework for the promotion of employee fi nancial participation.
16 wminda mogebaze dafuZnebuli mewileoba da gadavadebul mogebaSi monawileobis 
proeqtebi nawilia dasaqmebulTa kompensaciis da pirdapir aris dakavSirebuli 
sawarmos mogebasTan. individualuri SeTanxmebisagan gansxvavebiT, es koncefcia 
moicavs koleqtiur proeqts, romelic zogadad yvela dasaqmebuls Seexeba. formu-

la SesaZloa moicavdes mogebas, produqtiulobas da dabrunebad kapitaldabande-

bas. bonusebi, rogorc wesi, gadaixdeba ZiriTadi fiqsirebul xelfasze danamatad 
da uzrunvelyofs Semosavlis damatebiT wyaros. mniSvnelovani nawili sicxades 
sTavazobs, rom mogebis ganawilebis Sesavali Seesabameba safexuris zrdas kompaniis 
produqtiulobisa. dRemde dagrovili gamocdileba iZleva suraTs, rom wminda mo-

gebaze dafuZnebuli proeqtebis SemoReba korelaciaSi produqtiulobis zrdasTan. 
ix. D. L. Kruse & J. R. Blaisi, Employee Ownership, Employee Attitudes, and fi rm Performance: 
A Review of the Evidence, NBER Working Paper, Series 5277, Cambridge, MA, 1995; D.C Jones 
& T. Kato, The Productivity Effects of Employee Stock Ownership Plans and Bonuses: Evidence 
from Japanese Panel Data, The American Economic Review, June 1995, at 391-414, aseve, ix. M. 
Uvalic, PEPPER I Report, 1991, amJamindeli gamocdileba aCvenebs, rom naRd Senatanze 

dafuZnebul sqemas mniSvnellovnad Zlieri sainiciativo efeqti hqonda, vidre 

nawilobriv sqemas.
17 ix. A. Pendleton, J. Blaisi, D. Kruse, Et al., Theoretical Study on Stock Options in Small and 
Medium Enterprises, Study for the European Commision, Manchester; Employee Stock Options in 
the EU and the USA., Pricewaterhouse Coopers, (London, 2002).  wilebis mesakuTreTa geg-

mebiT, wilebi SeiZleba darigebuli iyos ufasod, gaiyidos sabazro fasad an Se-

RavaTiani pirobebiT. ukanaskneli SesaZloa moicavdes vaWrobas fasdaklebiT, gay-

idvas Semcirebuli fasiT, gadaxdas ganvadebiT (kapitalis gazrdis farglebSi), 

prioritetis micemiT sajaro SeTavazebis dros yvela dasaqmebulisaTvis an mx-

olod konkretuli jgufisTvis. ganvadebisaTvis mcire da saSualo zomis sawar-

moebSi, romelic ar aris daSvebuli fasiani qaRaldebis birJaze, sawyis etapze 

xorcieldeba sawarmosTvis sesxis micemiT, riTac iqmndeba kompaniis debitoruli 

davalianeba (ucxouri kapitali), romelic SemdgomSi transformirdeba kompani-

aSi wilad. ix. Annex of the Committee on Employment and Social Affairs Report on the par-
ticipation, COM (2002) 364, 2002/2243 (INI); Models for Employee Participation in SMEs, PE 
316.420. kompania dasaqmebuls aZlevs ofcias, SeiZinos momavalSi wilebi, Tumca 
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3) kompaniis kapitalSi dasaqmebulTa monawileobis koleqtiuri programa 
(ESOP).18

ukanaskneli moduli aris saboloo amocana evropuli dasaqmebulebis 
finansuri monawileobis sferoSi,19 radgan mas SeuZlia evropuli kavSiris 

ofciis micemi momentisaTvis gansazRvruli fasiT. aqciaTa Rirebulebis zrda 

aris ZiriTadi sargebeli ofciidan. ix. A. Pendleton, J. Blasi, D. Kruse, dasax. naSromi. 

skeptikosebi amboben, rom aqcioneroba mizezs aZlevs dasaqmebuls, rom aiRos dam-

atebiTi riskebi. im droidan moyolebuli, rodesac TanamSromlebi waxalisebulni 

arian, daabandon TavianTi saxsrebis nawili im kompaniis aqciebSi, romelSic muS-

aoben da ara sxvaSi, riski ufro metad koncentrirdeba, vidre diferencirdeba. 

S. Chang, Employee Stock Ownership Plans and Shareholder Wealth: An empirical Investigation, 
Financial Management, (Spring 1990), at 48-58; D.C, Jones & T. Kato, me-16 sq., 391-414; H. E. 
Meihuizen; Productivity effects of employee Stock Ownership and Employee Stock Option Plans in 
Firms listed on the Amsterdam Stock Exchange; An empirical analysis, paper for the 10th Conference 
of the Iafer, Trento, 6-8 July 2000; J. Sesil, et. Al., Sharing ownership Via Employee Stock Owner-
ship, World Institute for Development Economics Research (WIDER) Discussion Paper 2001/25, 
United Nations University, 2000. romelic amerikuli ESOP-ebiTaa SemoTavazebuli, ix. 
L. O. Kelso, M. Adler, The capitalist manifesto, (New York, 1958); L. O. Kelso, P. Hetter, How to 
turn eighty million workers into capitalists on borrowed money, (New York, 1967); L. Kelso & P. 
H, Kelso, Democracy and Economic Power, Extending the ESOP Revolution through Binary Eco-
nomics, University Press of America, (Lantham, Maryland, 1991). sxvadasxva ZiriTadi maxasi-

aTebeli Tviseba ganasxvavebs  ESO-s [dasaqmebulis monawilebis ofcia _ Emploee 
Stock Option] (aqciaTa kerZo da sajaro vaWrobisaTvis gankuTvnili kompaniebisTvis) 

finansur bazrebze ganTvsebuli fasiani qaRaldebis ofciaTagan. ganmasxvavebeli 

niSnebi moicavs: gadaucemadomas: dasaqmebuls ara aqvs ufleba gayidos ofcia, 

romelic misTvisaa gankuTvnili; Tanmxleb moTxovnebs: dasaqmebuli valdebulia 

darCes kompaniaSi im dromde, sanam ofcia realizebadi gaxdeba; Tanmxleb mou-

lodnelobebs: ESO realizdeba, an  wydeba, roca dasaqmebuli tovebs sawarmos, 

ganxorcieleba da Tanmxlebi pirobebi SesaZloa, aseve Seicvalos dasaqmebulis 

gardacvalebiT; gansxvavebul dabegvris reJims: gansxvavebuli tipis ofciebs uka-

vSirdeba sxvadasxva sagadasaxado valdebuleba gamoyenebis Tu SeTavazebis mo-

mentebSi. saboloo jamSi, sayuradReboa, rom is iwodeba fantomur gegmad kapi-

talSi monawileobis; is aris grZelvadiani sargebliani gegma dasaqmebulisaTvis, 

romliTac mas gadaecema kompaniis nawili, imdagvari maxasiaTeblebiT, rac gaaCnia 

kapitalSi wilobriv monawileobas. TanamSromeli, realurad, ar aris wilis mflo-

beli, magram nacvlad miniWebuli aqvs ufleba aqciebis Rirebulebaze“. am gadmo-

saxedidan, rodesac dasaqmebuli ar flobs kompaniis fasian qaRaldebs, kanoni ver 

aRiarebs moTxovnebs fasiani qaRaldis samarTlis mixedviT. fantomuri kapitali 

aris „wamaxalisebeli an jildo kargi samsaxurisTvis“. aseTi proeqtebi uzrunve-

lyofs sargebels kapitalSi monawileTaTvis imgvaradve, rogor namdvili mesaku-

TrisaTvis. S. Y. Rifaat, It’s Payback Time, or Is IT?: An argument To Apply Universal Heightened 
Standards to All Employee Stock-Based Individual Acoount Programs in the Post-Enron Era and Why 
Sarbanes-Oxley’s preventive Measures Do Not Adequately Protect Employee Investor Interests, 32. 
Pepp. L. Rev. 671, 2005, at 683.
18 M. Uvalic, me-6 sq.; aseve, ix. K. P. O’Kelly, A. Pendleton, Common elements of an adaptable 
Model Plan for Financial Participation in the European Union, IAFP Working Paper, December 2005.
19 dasaqmebulTa finansuri monawileobisa (EFP) da dasaqmebulTa wilebis mesa-

kuTreobis  sferoebSi saboloo miRwevebidan cnobilia ori axali nabiji evro-
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miznebis miRweva, kontrolis meSveobiT Semosavlebis ukeTesi da  moqnili 
organizeba.20

puli kavSiris farglebSi. 2014 wlis 30 ianvars briuselSi Catarda konferencia 

Temaze „politikis realuri SesaZleblobani evropuli gaerTianebis (EC) korpo-

raciuli marTvis Sesaxeb samoqmedo gegmaSi“, sadac monawileobdnen warmomadgen-

lebi evropuli komisiidan, saerTaSoriso eqspertebi da politikosebi; konferen-

ciisas gaerTianebuli samefos warmomadgenlis _ b-ni nuTalis mier dasaqmebulTa 

finansuri monawileoba, rogorc Rirebuli dacvis saSuleba, dadebiTad daxas-

iaTda. garda amisa, evropuli kavSiris sadoqtoro sazafxulo skolis muSaobisas, 

romelic Catarda 2014 wlis maisSi, italiaSi, kunZul prosidaze, TematikiT „so-

cialuri evropis axali mowesrigeba (reJimi) evrokrizisisas _ qoneba, saxelmwifo 

keTildReoba da ganawilebiTi marTlmsajuleba“ (New Orders of Social Europe in the 
course of Euro-crises _ Property, the Welfare State and Distributive Justice), EFP-s Tema kvlav 

ganxilvis sagani iyo, romelmac warmoSva SeTavazeba, SemuSavebuliyo EFP-sa da 

ESOP-is modeluri xelSekrulebebi, romlebiTa isargeblebdnen kompaniebi geg-

mebis ufro advilad gansaxorcieleblad.
20 Prof. Dana M. Muir, The U.S. Culture of Employee Ownership and 401 (K) plans, 14 Elder L. 
J. 1, (2006), 1974 wels ganxorcielebulma samuSaoebma pensilvaniaSi Seqmna pirveli 

mogebis gamanawilebeli gegma amerikis SeerTebul StatebSi. amerikis SeerTebul 

StatebSi, yvelaze mniSvnelovani mcdeloba formaluri meqanizmis Seqmnisa, rom 

waexalisebina dasaqmebulTa monawileoba, miewereba levis kelsos. 1953 wels Sida 

Semosavlebis samasaxuri (Internal Revenue Service) mier miRebuli gadawyvetilebiT 

SemoRebuli wesebis mixedviT, romelic nebas rTavda korporaciebs, rom gamo-

eyenebinaT berketebis sistema fulis sesxebis mizniT „trastis“ paralelurad, 

kelsom Seqmna pirveli, ESOP-is msgavsi proeqti patara sagazeTo kompaniaSi, im 

mizniT, rom Tavidan aecilebina [mesame mxridan] gazeTis mtruli daufleba. mas 

Semdeg, rac kelsom warmatebiT daarwmuna senatori rasel longi dasaqmebulTa 

finansuri monawileobis upiratesobaSi, longma Seitana ESOP-is Sesaxeb debule-

bebi dasaqmebulTa sapensio Semosavlebis uzrunvelyofis Sesaxeb aqtSi (Employee 
Retirement Incom Security Act _ ERISA). kapitalSi monawileobis ofciis kultura far-

Tod gavrcelda „silikon vleze“ (Sillicon Valley), rac daiwyo inJinrebis jgufis 

pretenziebidn, romlebic uars acxadebdnen muSaobaze mxolod xelfasisTvis, ma-

Sin, rodesac kompaniis mesakuTreebi unda gamdidrebuliyvnen maTi Sromis xar-

jze. isini cnobilebi gaxdnen, rogorc „rva moRalate“ mas Semdeg, rac datoves 

„Sokleis naxevargamtarebis kompania“ imis gamo, rom daewyoT TavianTi biznesi 

da daefuZnebinaT kompania. marTlac, maleve rvidan ramdenimem daafuZna sawarmo 

„inteli“ (Intel). bevr moxsenebaSi aRniSnulia, rom im gegmebSi, romlebic dasaqme-

buls sTavazobs kapitalSi wilobriv monawilebas, kapitali Sedgeba Tvrametidan 

cxramet procentamde sabalanso Rirebulebis. magram 2001 wlis ganmavlobaSi, mag-

aliTad, 57,73% „enronis“ 401 (k) gegmis Semadgeneli aqtivebidan investirebuli iyo 

kompaniis kapitalSi. koka-kolas gegma Sedgeba koka-kolas aqtivebis 90 %-sagan. H. 
Hansmann, me-3 sq., 1753, dasaqmebuli aqcioneri, aseve moeqca yuradRebis centrSi 

amerikis SeerTebuli Statebis gareTac. safrangeTs, italiasa da did britaneTs 

aqvs mniSvnelovani raodenobis dasaqmebulTa kooperativebs industriul seqtor-

Si, rac ganpirobebuli iyo am qveynebSi samTavrobo waxalisebiT. sabWoTa kavSiri 

da CineTi fokusirebulni arian dasaqmebulTa monawileobaze, pirvel rigSi, eko-

nomikis privatizebisas. ix. Xu Jing’an, The Stock-share System: A new Avenue for China’s 
Economic Reform, 11 J. Comp. Econ. 509, 509-14 (1987).
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ESOP-i gansazRvrulia, rogorc kontribuciis/sapensio gegma rogorc 
kapitalis bonusuri gegma, ise kapitalis bonusuri da fuladi interesis 
gegmis kombinacia, romelic dabandebulia damsaqmebelTa fasian qaRal-

debSi.21
garkveuli periodis Semdeg, dasaqmebuli iRebs wilebs kompaniis 

kapitalSi. monawileTa angariSze damsaqmeblis fasiani qaRaldebis ga-
nawilebis mere, ESOP-ma unda misces SesaZlebloba dasaqmebulebs, rom ux-

elmZRvanelon xmis micemis proceduras im wilebis Sesabamisad, romlebsac 
isini akontroleben. TiToeuli monawile TanamSromlis angariSze kompa-

niis kapitalidan aris Sesabamisi raodenoba wilebisa, romelic dagrovda 
im periodis ganmavlobaSi, rac dasaqmebul kompaniaSi muSaobda. pensiaze 
gasvlis Semdeg an sxva gziT samsaxuris Sewyvetisas dasaqmebulis angariSi 
gadaecema mas an mis memkvidres. TanamSromels miecema SesaZlebloba, rom 
mosTxovos damsaqmebels fasiani qaRaldebi (es daicavs kapitals Sez-

Ruduli raodenobis mesakuTreebis xelSi yofnisgan) an, rom miiRon Tanxa 
naRdi angariSsworebiT.22

realurad, ESOP-i Seqmnilia im kompaniebis mier, romelTac gamo-

yofili aqvT aqciebi an naRdi fuli gegmisTvis. amas ZaluZs, imoqmedos 
mewileebis ricxvis gazrdaze.23

21 axali midgomis gasacnobad ix. R. Hockett, What kinds of ownership plans should There Be? 
Of ESOPS, other SOPS, and `Ownership Societies~, 92 Cornell L. Rev. 865, 2007.
22 ESOP-i, rogorc umetesi dasaqmebulTa sargeblis miRebis gegma, gankuTvnil-

ia imisaTvis, rom sargebeli moutanos im kompaniis TanamSromlebs, romlebsac 

didi xania hyavT damsaqmebuli muSaki, romelic xels uwyobs kompaniis warmate-

bul saqmianobas; amitom dasaqmebuli monawileebis interesi (kompaniis kapitalsa 

Tu ESOP-is sxva aqtvivebSi), Cveulebriv, dafuZnebulia kompaniaSi muSaobis xan-

grZlivobaze. dasaqmebul mewileTa interesebi kompaniis mogebaSi TanamSromelTa 

monawileobis programaSi aris moxseniebuli rogorc investirebuli sargebeli. 

K.D. Ng, Employee Benefi ts: ESOP _ the Misunderstood Plan, 26 San Francisco Att’y 17, October/ 
November 2000, at 19. es aris gansxvavebuli gansazRvruli sargeblis miRebis gegmis-

agan. gansxvaveba gamoixateba or mniSvnelovan elementSi: 1. zustad gansazRvruli 

sargeblis momtan gegmaSi sargebeli aris zustad gawerili da dadgenili `maSin, 

roca sargebeli daxmarebis ganmsazRvrel gegmaSi SeiZleba Seicvalos kapitalda-

bandebis gegmaze dayrdnobiT. 2. gansazRvruli sargeblis gegma ar aris individu-

alurad SerCeuli gegma, maSin, roca daxmarebis gegma aris.   „kompaniis mogebaSi 

TanamSromelTa monawileobis programis“Rirebuleba icvleba imaze dayrdnobiT, 

ramdenad daexmareba damsaqmebeli da ramdenad iqneba damokidebuli misi monaw-

ileoba dasaqmebulTa kapitalze.
23 rogorc gansazRvrulia mocemul naSromSi _  J. Shannahan & L. Hennesy, Underpin-
ning Partnership at the workplace _ An MSF Guide to profi t sharing, ESOPs and Equity participation. 
Dublin, 1998, at 9. imisaTvis, rom Tavidan aviciloT yovelgvari bundovaneba, erT-

maneTisgan unda ganvasxvaoT kompaniis aqciebis SeZenis ori tipi TanamSromelTa 

mier. jansaR kompaniebSi aqciebis SeZenisas menejmenti da aqcionerebi miTiTebebs 

aZleven kapitalis aqciebidan ra procenti SeiZleba ekuTvnodes dasaqmebulebs 
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ufro detalurad, kompania qmnis „trasts dasaqmebulTa wilobrivi  
monawileobaze“ (ESOT), TanamSromlebisaTvis sargeblis micemis mizniT, 
romelic finansdeba kompaniis kontribuciiTa da sesxis kombinaciiT.24 
kontribucias SeuZlia miiRos mogebis ganawilebis forma, magram trastis 
farglebSi, aseve, SesaZlebeli sesxis aReba (kompaniidan an sxva Sesabamisi 
dawesebulebidan), sesxis Tavdebad xSirad kompania gamodis.25

finansuri monawileobis sxva formebTan ZiriTadi gansxvaveba gamoix-

ateba im faqtSi, rom wilebi sworad trastSi Sedis (magram kompanias aqvs 
arCevanis gakeTebis SesaZlebloba, rom daafuZnos gansxvavebuli saxis 
floba, mag.: axali kompania, fondi, kooperativi26 da a.S.) maSin, rodesac 

„kompaniis mogebaSi TanamSromelTa monawileobis programis“ farglebSi. rogorc 

trastis fiduciarebi, aRmasrulebeli direqtorebi zogadad akontroleben xmis 

micemis uflebas „kompaniis mogebaSi TanamSromelTa monawileobis programis“ 

aqciebidan gamomdinare, sul mcire iqamde, sanam aqciaTa SeZenis fuladi valdeb-

uleba ar aris Sesrulebuli. mxolod gasaWirSi myofi kompaniebis wilebis SeZenis 

dros euflebian dasaqmebulebi mTlianad kapitals, radgan am SemTxvevaSi sxva 

investorebs kompaniis wilebis yidvis dabali interesi aqvT. miuxedavad am mkveTri 

gansxvavebisa, am garigebis orive forma zogadad mimarTulia dasaqmebulTa mier 

kompaniis aqciebis SeZenisaken.
24 taft hartlis mier dafuZnebul trasts aseve SeuZlia kapitalis floba mudmi-

vad dasaqmebulTaTvis da TanamSromlis pensiaze gasvlisas kompensaciis gadaxda. 

am tipis trastis qveS damsaqmeblisa da dasaqmebulis mier kapitalis marTva unda 

iyos gamoxatuli Tanabrad da neitralurma pirma unda gadaWras maT Soris war-

moSobili konfliqti. D. Groban Olson, Union Experiences with Worker Ownership: Legal and 
Practical Issues raised by ESOPS, TRASOPS, Stock Purchases and Co-operatives, 1982, Wis. L. Rev. 
729, at 820, (1982).
25 imisaTvis, rom daafuZnos „kompaniis mogebaSi TanamSromelTa monawileobis pro-

grama“, damsaqmebelma unda dados xelSekruleba trastis dafuZnebis Sesaxeb, raTa 

samomavlod dawesdes gegmis pirobebi da monawileTa da beneficiarTa uflebebi. 

SeTanxmebiT unda ganisazRvros fiduciarebi, romlebic uxelmZRvaneleben pro-

eqts. damatebiT, trasti dafuZnebuli unda iyos imisaTvis, rom daikavos proeqtis 

aqtivebi.

„kompaniis mogebaSi TanamSromelTa monawileobis programis“ fiduciars SeuZlia, 

rom ganaxorcielos investicia damsaqmeblis fasian qaRaldebSi, rac SesaZloa, 

rom miRebuli iyos korporaciis wilze sakuTrebis uflebiT, pirdapir damsaqme-

blisgan SeZeniT an Ria savaWro bazarze fasiani qaRaldebis yidvis gziT. aqciebi 

imarTeba fiduciaris mier, romelic pasuxismgebelia, rom daicvas dasaqmebulTa 

da beneficiarTa interesebi. K.D. Ng, 22-e, sq.18.
26 magaliTisaTvis, kooperatiuli ESOP-i aris programa, romelSic gegma organize-

bulia ESOT-is saxiT kooperativSi, Sesabamisad, xmis micemis ufleba gamoyofilia 

wevrTa angariSze akumulirebuli aqciebisgan. kapitali trastis farglebSi rCeba. 

sawarmodan gamsvleli partniorebi iReben fulad anazRaurebas kompaniidan gasv-

lisas da ara kapitalSi wils. yvela dasaqmebuli trastis wevria da aqvs mxolod 

erTi xma. damatebiTi informaciisTvis ix. D. Groban Olson, 24-e sq. wevrobis wili 

kooperativSi aris imave tipis uflebebis matarebeli, rogorc wili kapitalSi 

Semdegi variaciebiT: 1) kooperativis wili ar SeiZleba gaiyidos, garda im Sem-
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aqciebi martivad aris ganawilebuli individualurad dasaqmebulebis 
angariSebze an nawildeba gansazRvruli periodis  gasvlis Semdeg.27 Sesa-
bamisi periodi trastiT ganisazRvreba da es dakavSirebulia specifikur 
sagadasaxado miznebTan an es SesaZloa ganpirobebuli iyos saWiroebiT, 
rom moxdes sesxebis dafarva  aqciebis ganawilebamde.28

Teoriuli argumentebi dasaqmebulTa finansuri monawileobis 
gasamarTleblad dadebiTi efeqtebia, romelic mosalodnelia msgavsi 
sqemebisgan. dasaqmebulTa finansuri monawileoba dadebiTad aisaxeba 
maT stimulze.29 garantirebuli xelfasis xisti sistemidan, romelSic 
gasamrjelo ar aris damokidebuli TanamSromelTa Zalisxmevaze, nabiji 
sistemisaken, romelic TanamSromels uzrunvelyofs Semosavlis nawil-

iT, rac pirdapiraa dakavSirebuli sawarmos nayofierebasTan. es zrdis 
individualur motivaciasa da valdebulebis SegrZnebas, uzrunvelyofs 
dasaqmebulis piradi interesebis gaimavebas kompaniis interesebTan. 
yovelive zemoaRniSnuli ki Sedegad iZleva produqtiul Zalisxmevas da 
aumjobesebs sawarmos nayofierebasa da efeqtianobas. im SemTxvevaSi, Tu 
TanamSromlebi TviTon miiReben mogebas an miecemaT SesaZlebloba, rom 
sargebeli naxon TavianTi wilebis SefasebiT,30 dasaqmebulTa mewileobis 
sqemaSi TanamSromlebi ufro metad iqnebian dainteresebulebi sawarmos 
funqcionirebiT. 

kidev erTi praqtikuli mizezi imisaTvis, rom dawesdes dasaqmebulTa 

Txvevisa, rodesac sawarmodan gamsvleli partniori gadascems wils axal part-

niors an TviTon kompanias. 2) TiToeuli partniori mxolod erTi wilobrivi xmis 

uflebis mqonea, Tumca partniorTa interesi SeiZleba gansxvavdebodes kapitalSi 

individualurad akumulirebuli angariSiT. ori gabatonebuli modeli dasaqme-

bulTa kooperativisa amerikis SeerTebul StatebSi aris „roCdalis“ da „mon-

dragonis“ modelebi. „mondragonis“ modelSia mxolod gamocalkevebuli wevrTa 

uflebebi kapitalSi individualuri angariSebis meSveobiT. E. A. Zelinsky, The defi ned 
Contribution Paradigm, 114 Yale L.J. 451, (2004).
27 kompania ganagrZobs, tradiciul marTvas, rac naklebad mosalodnelia, rom pi-

robiTad investorTa kompaniam Caataros eqsperimentebi dasaqmebulTa sxvadasxva 

formiT CarTviT [menejmentSi]. A. Hyde, In defense of Employee Ownership, 67 Chi-kent L. 
Rev. 159, (1991), at 161.
28 rogorc lovitSe ixsenebs, marTebulad, wilze dafuZnebuli mogebis ganawilebis 

sqemis gamoyenebisas, aqciebis gadacema xdeba ESOT-is meSveobiT ganawilebis sqem-

isTvis, am ukanasknelis mier gadaxdis valdebulebis gareSe. alternatiulad 

kompanias SeuZlia, gadauxados mogebis ganawilebis sqemas, trastisgan aqciebis 

gamoiTxovis mizniT. orive SemTxvevebSi wilebis dabandeba xdeba  dasaqmebulTaT-

vis im momentidan, rodesac gadasrola moxdeba mogebis ganawilebis sqemaze. ix. J. 
Lowitzschet al., me-8 sq.
29 ESOP-is momgebianobis zogadi SefasebisTvis ix. S. J. Westendorf, Compensation 
Through Ownership: The use of the ESOP in Entrepreneurial Ventures, in Entrepreneurial Business 
Law Journal, (2006), vol. 1, at 195.
30 M. Uvalic, me-6 sq.
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finansuri monawileoba evropul kavSirSi. dasaqmebulTa monawilebas aqvs 
ideologiuri Tavisebureba yvela dawinaurebul industriul bazarze. 
1980-iani da 1990-ani wlebidan moyolebuli, roca PEPPER-is sqemebi ufro 
metad gavrcelebuli iyo, or qveyanaSi, romlebic evropuli kavSiris Ziri-

Tad konkurentebad moiazreba _ amerikis SeerTebuli Statebi da iaponia31 

_ farTod iyenebda am sqemebs evropuli kavSiris wevr qveynebSi, rac, Tvis 
mxriv, kavSiris konkurentunarianobis gazrdis  wyaro iyo.

samarTlebrivi da ekonomikuri midgomebis TvalsazrisiT, investorTa 
monawileobiT arsebul kompaniebTan SedarebiT, dasaqmebulTa monawileba 
mniSvnelovani efeqtianobiT gamoirCeva, dasaqmebulTa produqtiulobis32 
gazrdis, oportunistuli problemebis  Tavidan acilebis33, damsaqmeblis 
mxridan dasaqmebulis samuSao adgilze mijaWvis34, molaparakebebisadmi 
naklebad strategiuli midgomebis35, dasaqmebulTaTvis ukeTesi SeRa-

31 Z. Shishido, Japanese Corporate Governance: The hidden problems of corporate Law and Their 
Solutions, 25 Del. J. corp, L. 189, (2000).
32 D. L. Kruse & J. R. Blasi, me-16 sq., daTvlil iqna cvlileba gayidvebSi ToToeul 

dasaqmebulze im periodisaTvis, rodesac SemoRebul iqna ESOP-i, damtkicda sx-

vadasxva naSromSi mocemuli saSualo Sedegebis Seswavlis gziT.
33 investorTa mflobelobaSi arsebul kompaniebs naklebad zusti informaciuli 

resursi aqvT dasaqmebulTa prioritetebTan dakavSirebiT, ramdenadac, dasaqmeb-

ulebisaTvis SesaZloa SerCeul iqnes finansuri anazRaurebisa da samuSo pirobebis 

efeqtiani kombinacia maSin, rodesac arsebobs codna imaze, Tu ra prioritetebi 

aqvs bazris marginal monawiles, Tumca igi gansxvavdeba marginaluri individis 

prioritetebisagan (rac aseve, gansxvavebulia Cveulebrivi individis SemTxveveSi). 

es sakiTxi, rac kavSirSia mflobelobisa da kontrolis gamijvnasTan an marTvis 

funqciis delgirebis xarjebTan, naklebad aqtualuria dasaqmebulTa monawile-

obiT arsebul kompaniebSi investorebis mflobelobaSi arebul sawarmoebisagan 

gasxvavebiT, radgan kompaniis dasaqmebulebs aqvT mniSvnelovani informacia orga-

nizaciis Sesaxeb da es asea, rogorc „maTi dasaqmebis ubralo Tanmxlebi movlenaa 

da isini, aseve ukeTes poziciaSi arian, rom gaigon meti“. H. Hansmann, me-3, 1768.
34 dasaqmebis xangrZlivi periodi kompaniaze dadebiT gavlenas axdens.  ufro met-

ic, mas Semdeg rac piri erTsa da imave kompaniaSi wlebia muSaobs, xdeba ufro 

kvalificiri da, Sesabamisad, produqtiuli. garda amis, personaluri investiciiT 

igi dakavSirebulia kompaniasTan, sadac muSaobs (radgan mas ar SeuZlia daibrunos 

ganxorcielebuli investicia): garkveuli xarisxiT is mijaWvuli xdeba kompaniaze. 

iqve, 1765. sajaro kompaniebi aseve yidian TavianT qvedanayofebs, an Svilobil kom-

paniebs, romlebic abrkoleben korporaciuli miznebis miRwevas da momgebianobas. 

dasaqmebulebi dainteresebulni arian msgavsi e.w. ganmtvirTavi gamosyidviT (dis-
tress buyouts), roca msgavsi operacia maT aseve sTavazobs imave kompaniaSi dasaqme-

bas. Weirton Steel-is 368 milioni dolaris Rirebulebis National Steel-idan amis erT 

erTi kargi magaliTia.
35 muSaxelisa da menejmentis konfliqtis mogvareba monawileobis gziT amcirebs 

xarjebs, romlebic warmoiSoba informaciuli asimetriis gamo (rasac mivyavarT 

davis warmoebis orive _  gaficvebisa da lokautebis formebTan). H. Hansmann, me-3 
sq., 1766.
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vaTebis miRwevis36, gaumjobesebuli marTvis zedamxedvelobisa37 da gun-

durad gadawyvetilebebis miRebis proces monawileebisagan meti kmayo-

filebis CaTvliT38. aSkaraa, rom dasaqmebulTa monawileoba zaraldeba, 
rodesac kapitalis mniSvnelovani wili39, gansakuTrebiT ki, kompaniaze 
orientirebuli kapitali, moTxovnilia TiToeuli dasaqmebulisaTvis40 
da arsebobs kavSiri Semosavlis riskis koncentraciasTn (Income Risk 
Concentration)41. yvelafris miuxedavad, logikurad da gamocdilebidan-

ac Cans, rom dasaqmebulTa sakuTrebaSi arsebuli kompaniebi saqmianoben 
warmatebiT, minimum, zomierad maRali kapitalis pirobebSi. ufro metic, 
mravalia sferoebi, sadac mcire kapitalis mqone kompaniaSi  dasaqmebulTa 
monawileobam ar gaamarTla.

dasaqmebulTa mflobelobaSi arsebul kompaniasTan kidev erTi 
uaryofiTi mxarea dakavSirebuli, rac koleqtiuri gadawyvetilebis cne-

basTn asocirdeba da es moqmedebs institutis Sefasebaze.
 kompaniebi, garda amisa, xSirad mimarTaven ESOP-s finansirebis miznebi-

saTvis, vinaidan mas sasargeblo instrumentad miiCneven.42 ufro metic, 
ESOP-i korporaciisaTvis iafi kapitalis mozidvis wyaroa (gadasaxadebis 

36 kerZod, menejments uWirs SearCios naklebi danaxarjebis finansuri kompen-

saciisa da samuSao piroebebis kombinacia, romelic daakmayofilebs dasaqmebu-

lebs. 
37 dasaqmebulebis mowileebad gadaqceva amcirebs individualuri dasaqmebulis 

monitoringis problemas, vinaidan TviT dasaqmebulebze gadadis araproduqti-

ulobis xarji. mesakuTre dasaqmebuli mondomebulia akontrolos Tavisive Tanam-

Sromeli, romelic arasaTanadod irjeba.
38 magaliTad, muSaTa „ganaTxovreba“ da „eqsploatacia“. iqve, 1770.
39 dasaqmebuls aqvs ofcia, daakonvertiros  aqciebi naRd fulSi. amis gansax-

orcieleblad gegmaSi unda iyos nawili rezervebisa, raTa kompaniam SeZlos 

wilis Sesyidva, rom ar moxdes darCenili dasaqmebulebis xmebis efeqtianobis 

Semcireba.
40 dasaqmebulTa koleqtiuri monawileobis mTavari problemebi (ESOP-ebSi) kargad 

aris aRwerili d. groban olsonis naSromSi, 24-e sq. vinaidan, dasaqmebuls aqvs 

ofcia daakonvertiros aqciebi naRd fulSi, gegmaSi unda arsebobdes rezerve-

bi, raTa kompaniam SeZlos wilis Sesyidva da Tavidan iqnes acilebuli darCenil 

dasaqmebulTa xmebis efeqtianobis Semcireba.
41 yvelaze gavrcelebulia dasaqmebulTa monawileobis im uaryofiT mxareze sau-

bari, rac  riskis arasworad ganawilebis gamo investicias axlvs: dasaqmebulebi 

abandeben TavianT sapensio fonds an sxva pirad aqtivebs, rac kompaniis gakotrebis 

SemTxvevaSi, iwvevs ormag zians, vinaidan, dasaqmebulebi kargaven rogorc samsax-

urs, ise danazogsac. am scenaris ganviTarebis SiSiT, dasaqmebulTa mflobelobaSi 

arsebuli kompaniebi dgebian „horizontaluri problemis“ winaSe, maT naklebi mo-

tivacia gaaCniaT daabandon saxsrebi iseT proeqtebSi, romelic mogebas mxolod 

didi xnis Semdeg moitans.
42 C. D. Curzon, Air Line Pilots Associated, International v. Val Corp.: Antitakeover Defense Mecha-
nism in the Context of Labor Agreements, 16 Del. J. Corp. L. 1365, (1991).
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gaqviTvisa da kompaniis Sida finansirebis gamo).43 es iafi kapitali, Tavis 
mxriv, gamoiyeneba kompaniis finansuri zrdisa da satendero winadade-

bebis gasakeTeblad, raTa gakeTdes da daZleul iqnes satendero SeTava-

zebebi, aseve kompania gadaaqcios daxurulad.  ESOP-iT generirebuli iafi 
kapitaliT ESOP-ebi aqcia gavrcelebuli finansuri instrumentad.44

garda amisa, ramdenime upiratesi sagadasaxado reJimi saSualebas 
aZlevs  ESOP-is mqone kompaniebs, ufro iafad moipovon Tanxebi. ESOP-is 
Seqmna kompanias aZlevs SesaZleblobas, gazardos sagadasaxado gamoqviT-

vis odenoba, romelic ukavSirdeba dasaqmebulis sargeblSi monawileobis 
gegmas; amasTan, damsaqmeblis kontribucias programis farglebSi ESOP-

43 yuradRebas imsaxurebs aseve TRASOP (cnobili, rogorc „sagadasaxado kreditiT 

dasaqmebulTa monawileobis programa, Sida Semosavlebis Sesaxeb kodeqsis (Internal 
Revenue Code _ IRC) 401(a), 409A(a) muxlebis mixedviT (1976 w. da IV naw. Secvl. 1980 
w.)), rac ESOP-is erT-erTi saxea da Seiqmna 1975 wlis gadasaxadebis Semcirebis Ses-

axeb (Tax Reduction Act) da 1976 wlis sagadasaxado reformis Sesaxeb aqtebiT.  ESOP-i 

damatebiT moTxovnebs unda akmayofilebdes, rom dakvalificirdes TRASOP-ad. 

Tavidan, mastimulirebeli iyo damsaqmeblis ufleba moeTxova damatebiTi 1.5%-

iT sainvesticio gadasaxadis Semcireba Sesabamis TRASOP-Si investiciis gasakeTe-

blad. damsaqmeblis investicia Sesabamis TRASOP-Si, avtomaturad aZlevda ufle-

bas damsaqmebels gaezarda sainvesticio sagadasaxado krediti 10%-dan 11%-mde. 

damatebiTi 5%-is sagadasaxado kreditiT sargebloba damokidebuli iyo TanamS-

romlis nebayoflobiT investiciaze TRASOP-Si, IRC-is 409A(a) muxli (IV naw. Secvl. 

1980 w.). 1983 wlidan TRASOP-i efuZneba monawileobis gadasaxads da ara sain-

vesticio kredits. erT-erTi yvelaze mniSvnelovani moTxovna TRASOP-is mimarT, 

ESOP-isagan gansxvavebiT, aris is, rom igi unda damtkicdes dasaqmebulebis mier. 

es niSnavs imas, rom msurvel TanamSromlebs SeuZliaT miuTiTon gegmas, rogor 

dauWiros mxari individualur angariSze fasiani qaRaldebis alokacias. 
44 C. Rosen, J. Case, M. Staubus, Every Employee an Owner. Really, Harvard Business Review, 
(2005), at 123. aq mocemulia im kompaniebis gansazRvris mcdeloba, romlebic karg 

potencials flobs  ESOP-isaTvis. avtorebi gamoyofen samewarmeo riskis mqone 

kompaniebs. esenia patara, ganviTarebaze orientirebuli kompaniebi, romlebsac 

SeuZliaT sargebeli naxon dasaqmebulTa monawileobidan.  „mravali mzardi kompa-

niisaTvis, romelTa biznesi ar efuZneba maRal teqnologiebs da aRmoaCines said-

umlo: kapitalSi wilis SeTavazebiT iZenen SesaZleblobas, moizidon maRali ran-

gis specialistebi, romelTa momsaxurebac, sxvagvarad miuwvdomeli iqneboda.“ C. 
Rosen, J. Case, M. Staubus, iqve, 127. roca axalbeda kompania swrafad mzardia, misi 

kapitalic izrdeba da dasaqmebulebs SeuZliaT fardobiTad mcire droSi did 

balansze gavidnen. S. J. Westendorf, Compensation through Ownership: The Use of the ESOP in 
Entrepreneurial Ventures, 1 Entrepren. Bus. L.J. 195, (2006), at 208-209. sxva samewarmeo saqmi-

anobis saxeebi, rozenis azriT, romelTac  SeuZliaT sargebeli naxon ESOP-isgan, 

e.w. „daniSnulebis adgilis“ kompaniebia, romlebic xasiaTdebian SesaniSnavi sa-

muSao garemoTi da maRali sargeblis SeTvazebebiT. C. Rosen, J. Case, M. Staubus, iqve, 
27. ESOP-s aseve mimarTaven iuridiul firmebSi da sxva profesiul gaerTianebebSi, 

rasac mohyveba kmayofileba da is upiratesobebi, romlebic xasiaTebs dasaqmeb-

ulTa monawileobas (maRali xelfasebi, TanamSromelTa azris gaTvaliswineba, mo-

tivacia da sxva).
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is sesxis procentebis dafarva mTlianad, SezRudvis gareSe eqvemdebareba 
gamoqviTvas.

Sesabamisad, ESOP-is sesxis meqanizmis gamoyenebiT da ara Cveulebrivi 
valiT, kompaniis kontribucia eqvemdebareba srul gamoqviTvas, maT So-

ris, misi is nawili, romelic faravs sesxis ZiriTad Tanxas, vinaidan is ga-
nixileba, rogorc dasaqmebulTa sargeblis gegmis Senatani, rac mTlianad 
gamoqviTvadia sagadasaxado TvalsazrisiT.

gegmis dasafinanseblad, umetes SemTxvevaSi, ESOP-i eyrdnoba insti-

tuciur kreditorebs, romlebic amarageben mas kapitaliT, rac saWiroa 
aqciaTa SesaZenad. valdebulebis uzrunvelsayofad, aseTi kreditorebi 
qmnian saxelSekrulebo Tanmimdevrobas, sadac ESOP-i unda daeyrdnos 
ESOP-is mier Semdgomi aRebul sesxs, raTa aiZulos imave damsaqmebeli ai-
Ros sesxi bankisagan da, Tavis mxriv, asesxos igi ESOP-s fasiani qaRaldebis 
dasafinanseblad. ESOP-i, romelic iyenebs sesxs, rom iyidos damsaqmebel-

Ta fasiani qaRaldebi, cnobilia „sasexo“ ESOP-ad.45 es kategoria yvelaze 
gavrcelebulia, vinaidan igi sTavazobs monawileebs sagadasaxado kuTxiT 
yvelaze misaRebi Sesatanebis gegmas46.

ESOP-s sargebeli moaqvs transaqciaSi monawile sami mxarisaTvis: aq-
cionerebisaTvis (vinaidan igi qmnis likvidurobas, gadasaxadebisagan 
SesaZlo Tavisuflebas47, samarTliani sabazro RirebulebiT; iZleva kon-

trolis SesaZleblobas, uzrunvelyofs gadasaxadebisagan Tavisufali 

45 „sasesxo gamosyidva“ (leveraged buyout) ganimarteba kompaniis SeZenad, roca gamo-

syidva finansdeba sesxiT da ara [sakuTari] kapitaliT. T. Ablum & M. B. Burgis, Lever-
aged Buyouts: The Ever Changing Landscape, 13 De Paul Bus. L.J. 109, (Fall, 2000/Spring, 2001), 
at 109-110. sawarmos qoneba emsaxureba sesxis uzrunvelyofas. myidvelebi, ZiriTa-

dad, kompaniebia, romlebic specializdebian sasesxo gamosyidvaSi (leveraged buyout 
_ LBO) an is jgufia, romelic imarTeba samiznis menejerebis mier. ukanasknel 

SemTxvevaSi, tranzaqcias ewodeba samenejero sasesxo gamosyidva (management buyout 
_ MBO). sasesxo ESOP-iT, finansuri paketis Semadgenel nawilad sargeblobisas, 

transaqcias ewodeba dasaqmebulTa sasesxo gamosyidva. Wrangler-is jinsebis mwar-

moebeli Blue Bell-is dasaqmebulTa sasesxo gamosyidva erT-erTi RirsSesaniSnavi 

magaliTia (transaqciis RirebulebiT 470 milioni dolari). E. S. Field, Money for 
Nothing and Leverage for Free: The Politics and History of The Leveraged ESOP Tax Subsidy, Co-
lumbia Law Review, (1997), vol. 97, n. 3, at 740-785.
46 sasesxo ESOP-ebi, „anarekli“ kenWisyris debulebebiT, friad efeqtiania kom-

paniaTa STanTqmis CasaSlelead, vinaidan amiT SesaZlebelia erTianad Seisyido 

aqciebis didi paketi da ganaTavso aqciebis mniSvnelovani odenoba „megobrul 

xelSi“. G. M. Agresta-Richardson, Employee Stock Ownership Plans: Uncertainties Plaguing the 
Duties of the ESOP Fiduciary with Respect to Voting and Defensive ESOPs, 14 Akron Tax J. 91, 
(1999), at 95.
47 sagadasaxado SeRavaTebi aucilebeli piroba ar aris PEPPER-is gegmisaTvis, 

Tumca maTi arsebobisas, isini efeqtianad axaliseben finansur monawileobas. ix. 

J. Lowitzsch, me-8 sq.
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saxsrebis gadaadgilebis saSualebas aqciaTa myidvelisaTvis, adgens Ri-

rebulebas qonebis likvidurobis dagegmvis mizniT, iZleva korporaci-

uli kapitalis waxalisebis saSualebas); kompaniisaTvis (realurad saxezea 
mniSvnelovani sagadasaxado danazogi48, gazrdili fuladi Semosavlebi da 
arsebobs niadagi kompaniis saqmiaobis gangrZobiTobis uzrunvelyofisaT-

vis da gamarTlebulia dagrovebuli gaucemeli mogebis akumulireba) da 
dasaqmebulebisaTvis49.

48 ESOP-is Senatanebi SeiZleba gamoyenebul iqnes ZiriTadi korporaciuli valis 

SesaniRbad, rac kompanias aZleve SesaZleblobas, gamoiyenos sagadasaxado gamo-

qviTvebi ZiriTadi [debitoruli] dafarvebis, rac gadasaxadebis dafarvis Semd-

gomi sasexo xarjebis Semcirebis kargi saSualebaa. Cveulebrivi sesxis SemTxvevaSi, 

kompaniisTvis gamoqviTvadi mxolod procentia. K. D. Ng, 22-e sq., 18.
49 damsaqmeblisTis, yvela sxva zemoT moyvanil upiratesobasTan erTad, sxva mra-

vali dadebiTi mxare arsebobs. pirveli, dasaqmebuls SeuZlia isesxos Tanxa ESOP-

is gamoyenebiT da Semdeg daabrunos igi gadasaxadebisagan Tavisufali TanxiT. 

magaliTad, ESOT-i sesxulobs Tanxas bankidan da damsaqmebeli sesxis uzrunve-

lyofis mizniT iyenebs ESOT-ze gadacemul aqciebs. ESOT-i iyenebs nasesxeb saxs-

rebs damsaqmeblisgan kapitalSi monawileobis misaRebad (uzrunvelyofa). Semdeg 

damsaqmebeli faravs sesxs yovelwliurad ESOT-Si kontribuciiT am ukanasknelis 

mxridan bankisaTvis sesxis dasafari Tanxis nawilis saxiT. es kontribucia ESOT-

Sigadasaxadebisgan Tavisufalia. roca vali gadaxdilia, banki xsnis uflebriv 

tvirTs kapitalze da aqciebi gadadis dasaqmebulTa angariSebze ESOP-Si. J. Menke, 
me-12 sq., 2001, naSromSi warmodgenilia gadasaxadebis dagegmvis sakontrolo sia 

(checklist) ESOT-ebSi gamosayeneblad Semdegi CanawerebiT: kompaniis Sida bazarze 

aqciebis sakontrolo paketis gamosyidvis uzrunvelyofa. mcirewiliani aqcio-

nerebis, pasiuri aqcionerebisa da gare aqcionerebisagan aqciebis xelaxali SeZe-

na. imgvari finansirebis mopoveba, romelic uzrunvelyofs rogorc procentis 

aseve ZiriTadi Tanxis gadaxdas gadasaxadebisgan gaTavisuflebuli saxsrebiT. ar-

sebuli davalianebis refinansireba ise, rom valis dabruneba moxdes dabegvamde 

arsebuli TanxiT. korporaciuli gadasaxadis Semcireba, finasebisa da operati-

uli kapitalis zrda. likvidurobis amaRleba Ria tipis sazogadoebaTa ZiriTadi 

aqcionerebis sargeblis zrdiT. sxva kompaniis Sesyidvis xelSewyoba. Ria tipis 

sazogadoebasTan Serwymis alternativad mWidrod dakavSirebuli kompaniis mflo-

belTaTvis likvidurobis uzrunvelyofa. Ria tipis sazogadoebis mier SeZenili 

daxuruli tipis sazogadoebis subsidiuri nawilebisagan gaTavisufleba. saten-

dero winadadebis gakeTeba Zalian dabal fasSi gamotanili kompaniis aqciebis 

SeZenaze an STanTqmis saSiSoroebis Semcireba. Ria tipis sazogadoebisTvis dax-

urulad gardaqmnis SesaZleblobis micema. sawarmos miznebis koordinireba sa-

kontrolo paketis mflobelTa qonebis menejmentis gegmebTan.  korporaciuli 

mogebis gadasaxadis daruneba sagadasaxado danakargebis gadaxedvis gziT. nayo-

fierebis zrda SeiZleba iyos im dasaqmebulis kidev erTi sargebeli, romelic 

monawileobs ESOP-Si. C. Rosen da sxvebi., 44-e sq., 12: „dasaqmebulTa monawileoba 

gasuli wlebis manZilze mniSvnelovnad gaizarda. 1970 wlebSi TiTqmis ucnobi iyo 

msgavsi programa, dRes ki daaxloebiT 5000-mde dasaqmebulTa monawileobis gegma 

arsebobs oridan sam milionamde monawiliT. damatebiT, minimum 250 kompania, sa-

dac dasaqmebulia 10 piri an meti umetesad dasaqmebulTa mflobelobaSia. nawi-

lobriv, aseTi kompaniebis raodenobis zrda gamoiwvia federalurma sagadasaxado 
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ESOP-i, rogorc korporaciuli dafinansebis saSualeba, SeiZleba, gam-
oyenebul iqnes axali kapitalis mosazidad, valebis refinansirebisaTvis 
da rogorc sasesxo sqema, produqtiuli aqtivebis SesaZenad.50

bolos, arsebobs ESOP-is kidev erTi damatebiTi dadebiTi mxare: vi-
naidan aqciebi ar gadis kompaniis gareT, naklebia riski kontrolis dakarg-

vis da kompaniac daxuruli tipis sawarmod rCeba.51 amis gaTvaliswinebiT, 
bunebrivia, rom ESOP-i did rols TamaSobs ojaxuri biznesis warmatebaSi.52 

kanonebis seriam, romelic xels uwyobs dasaqmebulTa monawileobas. nawilobriv 

ki, msgavsi kompaniebi warmatebis damsaxurebaa. erT-erT kvlevis mixedviT, ... im 

kompaniebis mogeba, sadac moqmedebs dasaqmebulTa monawileobis programa, 1.5-jer 

aRemateba Cveulebrivi kompaniebis mogebas. ufro metic, rac ufro did nawils 

floben dasaqmebulebi, miT metad izrdeba kompaniis mogeba. 
50 vinaidan kontribuciebi da ESOP-saTvis gadasaxdeli gansazRvruli dividendebi 

gamoqviTvadia gadasaxadebisagan, kompanias SeuZlia daafinansos rogorc ZiriTa-

di valis, aseve procentis dafarva ESOP-is valdebulebaT Sesasruleblad jer 

daubegravi TanxiT. K. D. Ng, 22-e sq., 19. [aqciaTa] SeZenisaTvis aRebuli finans-

uri valdebulebebis gastumrebis Semdeg, ESOP-s SeuZlia ganaTavsos bazarze dam-

fuZnebelTa jgufis aqciebi jer daubegravi saxsrebis gamoyenebiT. msgavsi bazris 

gareSe, SesaZlebelia, saWiro gaxdes kompaniis gayidva an misi Ria tipis sazogadoe-

bad qceva imisaTvis, rom damfuZnebelma daibrunon Cadebuli investicia. ESOP-is 

meSveobiT SeiZleba, ZiriTadi aqcionerebisaTvis aqciaTa da qonebis gansaTavse-

blad bazris uzrunvelyofa. ZiriTad aqcionerebs TavianTi aqciebis ESOP-isaTvis 

miyidviT, mcire porciebis SemTxvevaSi, SeuZliaT miiRon sargebeli kapitalze 

manipulaciiT. piriqiT ki, Tu aqciebi gamosyiduli iqneba kompaniis mier, Semo-

savlis ganawileba SeiZleba miCneul iqnes dividendad gamyidveli aqcionerisaT-

vis. garkveuli winapirobebis dakmayofilebisas, gamyidvelma aqcionerma mWidrod 

dakavSirebul kompaniaSi SeiZleba, gadaavadon an Tavidan aicilon kapitalidan 

miRebul sargebelze sagadasaxado valdebulebebi ESOP-isaTvis aqciaTa miyidviT. 

ESOP SeiZleba gamoyenebul iqnes analog instrumentad kompaniis „Sida“ qmede-

bebis meSveobiT Ria sazogadobad qcevisaTvis. ESOP-is meSveobiT SeiZleba, Seiqm-

nas arsebuli aqciebiTa da axalgamocemuli aqciebiT vaWrobis bazari. amis miRw-

eva SeiZleba im problemebisa da xarjebis gareSe, romelic ZiriTadad axasiaTebs 

aqciebis sajarod gamotanas. amasTan, ESOP-iT ar ikrZaleba Semdgomi gayidvebi, 

Serwyma an aqciebis sajaro SeTavazeba, amgvari survilis arsebobisas. iqve, 20.
51 W. R. Levin, The False Promise of Worker Capitalism: Congress and the Leveraged Employee Stock 
Ownership Plan, 95 Yale L.J. 148, (1985). Ria saaqcio sazogadoebis zogierTi menejeri 

amjobinebs kerZo, daxuruli tipis sistemas. mWidrod dakavSirebuli kompanebis 

asakovan mesakuTreebs SeiZleba surdeT likviduroba an arsebulma mesakuTre-

ebma miiCnion, rom dasaqmebulebi qmnian swored im jgufs, visac SeuZlia Semd-

gomSi gauZRves kompanias. ix. National Center for Employee Ownership, Companies, Employee 
Ownership, Feb. 1985, at 2. Ria sazogadoebebma mtruli STanTqmis sawinaaRmdegod, 

kompaniebi daxuruli tipis sawarmoebad gardaqmnes an aqciebis didi raodenobis 

gadaisroles dasaqmebulTa trastSi. am ukanasknel SemTxvevaSi, arsebobs prezum-

cia, rom dasaqmebulebi, erToblivi finansirebis portfolios mmarTvelebTan Se-

darebiT, naklebad ecdebian mmarTvelobis gasxvisebas. 
52 socialuri gadmosaxedidan, kavSiri kompaniasTan da dasaqmebis sistema ar ewire-

ba globalizacias. rac ufro metia samuSao, miT metad xdeba dazogva,
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mflobels, romelic iRebs gadawyvetilebas, gaasxvisos kompaniis nawili, 
SeuZlia, es gaakeTos samarTliani sabazro RirebulebiT, kontrolis da-

kargvis gareSe. ESOP-is meSveobi, aseve SesaZlebelia aqciaTa bazari Seqm-
nas samewarmeo miznebiT, raTa dasaqmebulebma SeZlon iyidon da gayidon 
TavianTi wilebi.53 es umeteswilad gamoiyeneba daxuruli tipis sawar-

moebSi da, aseve dauregistrirebel mcire zomis an saSualo sawarmoebSi, 
romlebic garkveul siZneleebs ganicdian likvidurobasTan54 dakavSire-

biT. Tu  aqciebis Sesyidva xorcieldeba ESOT-is mier nasesxebi saxsrebiT, 
sesxi SeiZleba daifaros sxvadasxva wyarodan (kompanias SeuZlia, trustis 
dividendebis kombinacia Tavis, sagadasaxado gamoqviTvas daqvemdebare-

bul kontribuciebTan gegmaSi)55. aqciebis ganTavseba xdeba dasaqmebulis 
individualur angariSze pirdapirproporciulad sesxis dafarvasTan.

magram aris kidev sxva ram.
trastis ESOP-is struqturasTan kombinaciisas, dasaqmebulebs aqvT 

TavianTi xmebis gamoyenebuls ufleba, individualur angariSze ganTavse-

buli wilis Sesabamisad; daniSnuli mindobili piri (trustee) axorcielebs 
xmis uflebas ESOP-Si ganTavsebuli wilebis angariSze, riTac inarCunebs 
dasaqmebulis, rogorc trastis beneficiaris statuss. strategiulad 
mindobili piri SeiZleba iyos kompaniis swored is mesakuTre, vinc wili 
trasts mihyida. mcire da saSualo zomis sawarmoebisaTvis es SeiZleba 
sasargeblo instrumenti aRmoCndes mflobelobis etapobrivi gadasv-

lis TvalsazrisiT, aqciaTa bazris SeqmnasTan erTad. amasTan, dasaqmeb-

ulebisaTvis umciresobaSi myofi aqcionerebis uflebebis micema xels ar 
SeuSlis miznebis yoveldRiur saqmianobas.56

saboloo jamSi, ESOP-is SesaZleblobaTa farTo speqtri e.w. „eko-

nomikuri demokratiis“ xelSemwyobia da, Sesabamisad, upirispirdeba iseT 
movlenebs, rogoricaa globalizacia, kompaniis delokalizacia da hori-

zontaluri integracia, rac konkurentunarianobis agresiul da araskru-

pulozul formebs warmoqmnis.
ekonomikuri demokratiis57 an demokratizaciis cneba  miuTiTebs ima-

53 S. B. Gorin, Transferring Ownership of Stock in an S Corporation, in Journal of the Missouri Bar, 
(2005), vol. 61, at 92.
54 S. F. Reid, M. L. O’connor, S. J. Shapiro, The Valuation of Employee Stock Options Issued by 
Closely Held Firms, in Journal of Legal Economics, (2006), vol. 13, n. 19.
55 K. D. Ng, 22-e sq., 19.
56 mcire da saSualo zomis sawarmoTa gadacemis Sesaxeb 94/1069/EEC evropuli 

komisiis rekomendacia, ganmartebiTi SeniSvnebiT, OJ No C 400, 31.12.1994, 1; ganmeo-

rebuli oficialur SetyobinebaSi komisiidan mcire da saSualo zomis sawarmoTa 

gadacemis Sesaxeb, OJ C 93, 28.3.1998.
57 es sakiTxi pirvelad wamoswia luis keslom, romelmac SemogvTavaza „demokrati-

uli kapitalisturi ekonomikis“ idea, sadac adamianebi gamodian „samuSo Zalisa“ 
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ze, rom ESOP-i sasargebloa ara marto dasaqmebelTa da kompaniis mmarT-

velTaTvis, aramed mas sikeTe moaqvs yvela muSakisaTvis.  amdenad, ESOP-i 
simdidris ufro globaluri masStabiT da samarTlianad gadanawilebis 
SesaZleblobas iZleva, rasac kapitalze metad „demokratiul“  sakuTre-

basTan mivyavarT.
dasaqmebulTa finansuri monawileoba SeiZleba iyos gamosavali dRe-

vandel ekonomikur Tu socialur gamowvevebTan gasamklaveblad, kompa-

niis marTvis gasaumjobeseblad da socialuri pasuxismgeblobis asamaR-

leblad, korporaciuli eTikis gansaviTareblad, rac daefuZneba iseT 
fundamentur Rirebulebebs, rogoricaa Tanasworoba, kanoniereba da pa-
tiviscema; amas kompaniis saqmianobis ufro sandod da gamWirvaled qcevis 
potenciali aqvs.58

Sesabamisad ESOP-i gamosadegia arqiteqturis rangSi, romelic miznis, 
kerZod samarTliani sazogadoebis Seqmnis miRwevas uzrunveyofbs.59

3. ESOP-is iuridiuli struqturis Seqmna _ `Xsops~

ESOP-i aris sazogadoebaSi kapitalis gavrcelebis da, sabolood, kapi-
talis mflobeli sazogadoebis Camoyalibebis meTodi. amdenad, meTodis 
rangSi SesaZlebeli unda iyos misi safuZvelSi arsebuli ideis ganzoga-

deba (e.i. dagrovili aqtivebiT uzrunvelyofili gegmis60 Seqmna, romelic 
mimarTuli iqneba adamianTa konkretuli jgufis mier sargeblis miRebi-

sken) iseTi formiT, rom gamoyenebul iqnes sxvadasxva viTarebebSic da, 
amgvarad, moaxdinos adamianTa saSemosavlo riskebisa da, Sesabamisad, iyos 
kapitalze sakuTrebis wyaro.61

amgvarad, SesaZlebelia xSOP-is sxvadasxva formis Seqmna, sadac x 
iqneba im adamianTa kategoria, romleTac sargebels moutans gegma. faq-

da „kapitalis moflobel dasaqmebulad“, romelTa sargebeli Sedgeba samuSaos 

kompensaciisa da kapitalisagan da investiciisagan miRebuli Semosavlisgan. keslo 

amtkicebda, rom msgavsi sazogadoeba TandaTan Seamcirebda qonebriv uTanasworo-

bas da gazrdida sayovelTao keTildReobas; igi miuTiTebda ESOP-ze (dasaqmeb-

ulTa finansuri monawilebis sxva formebs Soris), rogorc yvelaze mosaxerxebel, 

formaze kapitalis mflobelTa raodenobis gasazrdelad.
58 A. Pizzoferrato, Partecipazione dei lavoratori, Nuovi modelli di Governance e Democrazia Eco-
nomica, Riv. It.Dir. Lav., fasc.2, (2005), at 243-245.
59  F. Vella, L’impresa e il lavoro: vecchi e nuovi paradigmi della partecipazione, Giurisprudenza Com-
merciale, fasc. 6, (2013), at 1120. 
60 60 sasesxo ESOP-ebi unda eyrdnobodes aqtivebs, romlebic SeZlebisdagvarad 

gamZle da sandoa. ix. R. C. Hockett, Why only ESOPs, Cornell Law School, (2012).
61 iqve.
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tobrivad, SesaZlebelia mravali gansxvavebuli xSOP-ebis62 Seqmna da, rig 
SemTxvevebSi isini Seqmnilia kidec. Cven mxolod sami maTganis analizs 
movaxdenT, esenia: momxmareblisTvis wilis SeTavazebis gegma (CuSOP), 
moqalaqis wiliobrivi monawilebos gegma (CitSOP) da msoflio moqalaqis 
wiliobrivi monawileobis gegma (GSOP).

a. momxmareblis wilobrivi monawilebis gegma (CuSOP)63
SeiZleba vivaraudoT, rom SromiTi urTierTobebi aris „eTikurad gamor-

Ceul patronaJze damokidebuli urTierToba“,64 radgan isini mudmivi 
urTierTobaa fizikur pirebsa da sawarmoebs Soris, romlebic fizikuri 
pirebisaTvis sargeblis miniWebazea orientirebuli. Sesabamisad, Sroma 
aris erT-erTi saSualeba, romliTac adamianebi urTierToben sawarmoe-

bTan. kidev erTi saSualeba aris „arsebuli (ongoing) momxmareblis urT-

ierToba“, rac warmoiSoba klientis mier erTsa da imave firmebisgan saqon-

lisa da momsaxurebis Sesyidvis procesSi da gamowveulia SeRavaTebis 
miRebis surviliT an alternativebis naklebobiT (mag., bunebrivi monop-

oliebis SemTxvevaSi, e.i. geografiulad izolirebul teritoriebze, sa-
dac mxolod ramdenime xelmisawvdomi savaWro obieqtia an komunaluri 
momsaxurebis SemTxvevaSi, roca sazogadoeba iRebs eleqtroenergias, wy-
als, bunebriv airis). orive SemTxvevaSi, urTierToba momxmarebelsa da 
kompanias Soris ise sakmarisad unda iyos gamokveTili, rom moxdes sa-
jaro mxardaWeris65 legitimacia imgvari formiT, rom momxmareblebma Se-
Zlon, TandaTanobiT, maT mier mudmivi mxardaWris qve myofi kompaniebis 
(maRaziebis) nawilis SeZena.66 amasTan, CuSOP-is ganxorcieleba xels uwy-

obs mesakuTre sazogadoebis masStabebis gafarToebas, kompaniis wilebis 
regularul momxmareblebze gavrcelebis gziT da, amgvarad, mudmivi kli-

entebis, mcire Temebisa67 da myidvelTa specifikuri jgufebisaTvis sarge-

62 magaliTad, resursebisa an sargeblobiT kapitalSi monawileobis gegma (RentSOP) 

dakavSirebulia axali resursebis aRmoCenasa da gamoyenebaze orientirebuli kom-

paniebTan, romelTa aqciebi SeiZleba Semdeg gadanawildes geografiul da poli-

tikur iseT rezidentebze, sadac amgvari resursebi iqna aRmoCenili. garda amisa, 

sxva modelebia erTobliv kapitalSi (MuCOP), individualur kapitalSi (ICOP), re-

zidentTa kapitalSi (ReCOP), komerciul kapitalSi (ComCOP) da sajaro kapitalSi 

(PubCOP) monawilebis gegmebi. informacia xelmisawvdomia <http://www.kelsoinstitute.
org/questions-answers.html>.
63 90-ian wlebSi „Tim“-ma, italiurma satelekomunikacio seqtoris kompaniam, 

gaanawila aqciebi uti singuli Tavis loialur momxmareblebs Soris.
64 R. C. Hockett, me-60 sq.
65 rogoricaa sagadasaxado SeRavaTebi valebis dasafinanseblad trastebisTvis 

axali aqciebis gadacemis sanacvlod.
66 R. C. Hockett, me-60 sq.
67 ESOP-is iuridiuli struqturis xSOP-is es forma SeiZleba konkretulad moer-
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blis miniWema. CuSOP-i imeorebs ESOP-is struqturas, amasTan, ar cvlis 
patronaJuli tipis urTierTobas,68 rac mas safuZvlad udevs.

b. moqalaqisTvis kapitalSi monawileobis gegma (CitSOP)
es gegmebi eyrdnoba mosazrebas, rom moqalaqeoba SeiZleba, CaiTvalos pa-
tronaJis formad, rac gulisxmobs sargeblis sajarod miniWebas. amasTan, 
mas ufro Sors mihyavs sazogadoebrivi interesebis, Tanasworobisa da 
ekonomikuri demokratiis fundamenturi idea, romelic mxars uWers yve-
la finansuri Tanamonawileobis gegmis ganxorcielebas. CitSOP-is mizania 
axalgazrda adamianebis xelSewyoba, individebisa, romlebic finansuri 
resursebis naklebobas ganicdian iseve, rogorc kanonmorCili moqalaqee-

bisa, romlebic garkveuli TvalsazrisiT „erovnul samsaxurSi“ dganan.
CitSOP-i Semdegi formiT unda iyos agebuli: ndobis moipoveba erovnu-

li masStabiT, aseve individualurad moqalaqeebis trastis an angariSebis 
formireba, rac administrirdeba socialuri samsaxuris piradi an-

gariSebis saxiT. CitSOP-is trasti ESOP-is trastis msgavsad, ganaTavsebs 
ra wilebs fizikuri pirebis/moqalaqeebis CitSOP-is pirad angariSebze da 
am procesSi rTavs sakredito organizaciebsa da kompaniebs. erovnuli 
trasti sakredito organizaciisgan69 iRebs sesxs da mas iyenebs monawile 
firmebisgan axali aqciebis Sesasyidad. sakredito organizaciebi da Car-

Tuli kompaniebi sargebloben im sagadasaxado SeRavaTebiT, romlebic 
ESOP-is mqone organizebis SemTxvevaSia. erovnuli organizacia SeZenil 
aqciebs uflebrivad tvirTavs giraoTi da sesxebs ixdis monawile firmebis 
sagadasaxado Semosavlebidan.70 CitSOP-is modeli sakmaod moqnilia imisaT-

vis, rom moxdes patronaJis sxvadasxva formis gamoyeneba moqalaqeebis 
mimarT da, Sesabamisad, kompaniis kapitalis zrda, finansuri monawileobis 
zemoxsenebuli sabaziso faseulebaTa gamoyenebiT. amasTan, CitSOP-es sxva 
upiratesobac gaaCnia, romelic ar axasiaTebs CuSOP-sa da  ESOP-s, kerZod 
ki, aqciaTa diversifikacia, sxvadasxva firmebis CarTulobis wyalobiT.

gos izolirebuli geografiuli teritoriebis saWiroebebs, rogoricaa grelandia 

an italiis mTaSi macxovrebi Temebi.
68 garda amisa, CuSOP-i SeiZleba, ufro farTo sazogadoebaze gavrceldes, vidre 

es ESOP-is SemTxvevaSia, radgan SeiZleba, ganxorcieldes sxvadasxva regularuli 

patronaJis qveS myofi firmebis mudmiv momxmareblebze.
69 italiaSi, ESOP-is iuridiuli struqturis xSOP-is ganxorcielebisas, SesaZloa, 

daveyrdnoT specialur sakredito institutebs, kerZod ki, Banche di Credito Coop-
erativo (BCC). es aris urTqmedebis instituti, romelsac Seswevs unari daafinan-

sos Tanaqmedi iuridiuli instituciebi, iseTebi, rogoricaa ESOP-is iuridiuli 

struqturiT xSOP-i.
70 R. C. Hockett, me-60 sq.
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g. msoflio moqalaqis kapitalSi monawilebis gegma (GSOP)
GSOP-i aris kapitalis gadanawilebis saSualeba saxelmwifoSi mcxovrebTa 
Soris, sajaro aqtivebis privatizaciis gziT, rac uzrunvelyofs „axali 
kapitalis SeqmnaSi monawileobas“.71

GSOP-is fundamenturi struqtura gulisxmobs „aqciebis mflobel-

Ta korporaciebis“ Seqmnas saxelmwifo uwyebebis mier da saxelmwifoSi 
mcxovrebi yvela piris kapitalSi monawileobas. yvela rezidents  gamo-

eyofa wili kanitalSi, xolo korporacia isesxebs fuls momgebian sawar-

moebSi investirebisTvis. amgvari investirebidan warmoqmnili Semosavle-

bi gamoyenebul iqneba sesxis gadasaxdelad.72
rogorc wesi, GSOP-ebi moqmedebs erovnul doneze, Tumca, SesaZloa, 

amgvari modeli ufro maRal safexurze gadavides, farTo sazogadoebaze, 
kerZod ki, saxelmwifoTa federaciebis, magaliTad, evropuli kavSiris, 
msoflio moqalaqeebze gasavrceleblad. aseT SemTxvevaSi, SeiZleba, 
gaTvaliswinebul iqnes ori SesaZlo modeli: 1) erTi saxelmwifo orga-

nizaciebis dafuZneba, romelTa dividendebic nawilobriv zenacionalur 
organizaciaSi gadaedineba, maT Soris, yvela saxelmwifo wili, romelic 
SeiZleba gamoyenebul iqnes monawile saxelmwifoebis moqalaqeTa aqciebis 
paketebSi, an 2) pirdapir zenacionaluri organizaciis dafuZneba imave 
amocanebiT.73

amgvarad, yvela gegma SeiZleba ganisazRvros, rogorc ekonomikuri 
zrdisa da erT sul mosaxleze Semosavlis matebis praqtikuli instru-

menti.

4. ESOP-i da privatizacia: islamuri saxelmwifoebis SemTxveva da 
postsabWoTa qveynebi

ESOP-ebi sxvadasxva mizans emsaxureba da maTi gamoyenebis farTo speqtri-

dan gamomdinare, ganxorcieleba warmatebiT SeiZleba moxdes sxvadasxva 
politikur da kulturul konteqstSi; aseTebia, magaliTad, islamuri da 
postsabWoTa qveynebi. 

islamuri qveynebi ESOP-is epyrobian rogorc populisturi modeliT 
privatizaciis erT-erT meTods.74

71 J. N. Gauche, Binary Economic Modes For The Privatization Of Public Assets, xelmisawvdomia 

<http://www.kelsoinstitute.org/pdf/binaryeconomicmodes.pdf >.
72 iqve.
73 miuxedavad amisa, meore funqcia aRmoCndeba aradamakmayofilebeli, kerZod ki, 

im saxelmwifoebisaTvis, romlebic, ZiriTadad, zenacionalur organizaciebSi ax-

denen kontribucias, rac didi raodenobiT kompaniebis wyalobiT xdeba, romlebic 

generalur safondo korporacias warmoqmnian.
74 konkretuli SemTxveva dasaqmebulTa monawileobisa kerZo seqtorSi warmod-
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saprivatizacio programebis ganxorcielebis SesaZlo gzebs Soris, ga-
nasxvaveben sam ZiriTad models, esenia: mmarTvelobiTi, populisturi da 
kapitalisturi modelebi.

pirvelis Tanaxmad,75 saxelmwifo konkretuli saqmianobis marTvas ga-
dascems kerZo mewarmes an saSualebas aZlevs saxelmwifos mier kontro-

lirebadi kompaniebis direqtorTa sabWos moaxdinos amgvari kompaniis 
marTvis segmentebis avtonomiuri privatizacia (mag., egviptis sahaero da 
iordaniis samefo aviaxazebi).

privatizaciis kapitalisturi modelis mixedviT, piriqiT, saxelmwi-

fos SeuZlia, gayidos Tavisi qoneba da, amgvarad, uzrunvelyos nawilo-

brivi mflobeloba, an mimarTos srul privatizacias qonebis realizaciis 
gziT. islamur qveynebSi ar arsebobs saxelmwifo kompaniebis sruli priva-

tizaciis magaliTebi.76
gamomdinare iqidan, rom populisturi modelebi konkretuli priva-

tizaciis programebis uzrunvelyofis saSualebas iZleva, isini, amav-

droulad, gamoricxavs kapitalisturi ekonomikis gavlenas.
islamurma qveynebma gamoiyena ori populisturi meTodi: pirveli exe-

ba saxelmwifo sawarmoebis an specialuri momsaxurebebis sferos miyidvas 
dasaqmebulebis, momxmareblebis an mewarmeTa kooperaciuli asociaciebi-

sTvis, romlebic, Sesabamisad iZenen sakuTrebas amgvar qonebaze.77
meore modeli gulisxmobs ESOP-is Seqmnas, rac dasaqmebulebs kompa-

niis aqciebis SeZenis saSualebas aZlevs.
islamur qveynebSi ESOP-is ganxorcielebis pirveli SemTxveva egvipte-

Si 1960 wels iyo da moicva sagamomcemlo saxli Al-Ahram-is dasaqmebulebi. 
am SemTxvevis Tavisebureba is iyo, rom, egviptis msgavsad, aSS-Si pirvelad, 
ganxorcielebuli dasaqmebulTa monawileobis gegmac sagamomcemlo sax-

genili dasaqmeblTa fondiT, romelic dafuZnebulia malaiziis kanonmdeblobis 

safuZvelze. es fondi socialuri uzrunvelyofis institutia, romelic Tavis 

wevrebs uzrunvelyofs sapensio SeRavaTebiT. 1991 wlis dasaqmebulTa sarezer-

vo fondis Sesaxeb kanonis (EPF) Sesabamisad, kerZo seqtorSi dasaqmebulebisgan 

moiTxoveba sarezervo fondSi xelfasebidan/anazRaurebidan yovelTiuri Sena-

tanebis ganxorcieleba, romelic Semdeg investirdeba „damtkicebul finansur in-

strumentSi“ ise, rom SeZlos Semosavlebis generireba. amgvarad, EPF-is grantis 

TanamSromlebi ara mxolod danazogebs akeTeben, aramed, aseve SeaqvT yovelwli-

uri Senatanebi mogebaSi. amis Semdeg EPF-i, met-naklebad funqcionirebs, rogorc 

trasti. Sead. <http://www.kwsp.gov.my/portal/en/about-epf/overview-of-the-epf> (ukanaskne-

lad gadamowmebulia 2014 wlis 18 aprils).
75 es aseve privatizaciis meTodia islamur qveynebSi, mag., egvipteSi, tunisSi da 

alJirSi. ix. M. Abdel-Fadil, N. Ayubi, F. Oualalou, A. Hermassi, Stato ed economia nel mondo 
arabo, (1993), at. 26-27.
76 iqve, 28.
77 am populisturi modelebis magaliTebi SeiZleba moZiebul iqnes iransa da egvip-

teSi. ix. iqve, 27.
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lis dasaqmebulebze gavrcelda.78
islamuri qveynebis mravalma mTavrobam, populisturi da socialis-

turi politikis ganxorcielebis mizniT, dauSva kooperatiuli ekonomi-

kis Seqmna saxelmwifo da kerZo pirebis monawileobiT79 imis gamo, rom 

„kooperativebi iyvnen samewarmeo da sazogadoebrivi sakuTrebis dasaqme-

bulTa kombinacia“.80
amis msgavsad, kooperatiuli ekonomika, aseve momxiblavi ofcia iyo 

postsabWoTa qveynebisTvisac, radgan amgvari sawarmoebi ekonomikis or-

mag amocanas axorcieleben: isini funqcionireben, rogorc moqnili da 

„decentralizebuli saagentoebi, [...] sazogadoebrivi sakuTrebis Ziri-

Tad principze uaris Tqmis gareSe.“81 amasTan, ekonomikuri ganviTarebis 
es tipi didi xnis ganmavlobaSi iyo ugulebelyofili socialisturi geg-
muri ekonomikis pirobebSi (rodesac kooperativebi Semoifarglebodnen 
mxolod sasoflo-sameurneo sferoTi),82 aseTi sawarmoebis potenciaze 
aqcenti kidev erTxel iqna gakeTebuli 1980 wlis bolos, rogorc ssrk-
is mTavrobis mier ganxorcielebuli radikaluri reformis Sedegi. amis 
Semdeg, gegmuri ekonomikidan sabazro ekonomikaze gadasvlis saerTo 
saWiroebasTan erTad, ruseTis federaciam Rrma transformacia ganica-

da. ruseTis mTavroba miznad isaxavda, „ganaxlebuli socializmis axali 
modelis“83 SemuSavebas, rasac mohyveboda cvlileba sakuTrebiT urTier-

TobebSi da, Sesabamisad, kerZo seqtoris TandaTanobiTi zrda. saxelmwi-

78 iqve.
79 amasTan, amgvari kooperativebi ZiriTadad kontroldebodnen Tavad saxelmwi-

fos mier (mag. tunisi, siria da egvipte).
80 M. Nuti, The Role of New Cooperatives in the Soviet Economy, in B. Dallago, G. Ajani & B. Gran-
cellieds, Privatization and Entrepreneurship in Post-socialist Countries, (1992), at 247.
81 iqve, 266.
82 M. Tardos, Property relations in the period of transition, in B. Dallago, G. Ajani & B. Grancellieds, 
me-80 sq., 61. miuxedavad amisa, kooperativebis wevrebs an avtonomiur kompaniebs 

iseT postsocialistur qveynebSi, mag., ungreTi, kvlavac „SezRuduli qonebrivi 

uflebebi“ aqvT. isini, faqtobrivad, ar arian Tavisi biznesis mesakuTreebi. amas-

Tan, socialisturi warmomavlobis kooperativebi restruqturizebul unda iyos 

dasavluri kooperativebis safuZvelze imisaTvis, rom saTanadod ifunqcioniros 

da xeli Seuwyos ekonomikur ganviTarebas. iqve. sabWoTa ekonomikaSi koopera-

tivebis Sefasebis amomwuravi analizisTvis, dawyebuli marqsist-leninisturi mid-

gomebiT, 1987 wels miRebuli „perestroikis“ politikisa da 1988 wels miRebuli 

sabWoTa kooperativebis Sesaxeb kanonmdeblobis sargeblisa da SezRudvebis gaT-

valiswinebiT, rusul kerZo seqtorSi ganviTarebuli movlenebis Sesaxeb informa-

ciisaTvis, ix. D. M. Nuti, The Role of New Cooperatives in the Soviet Economy, in B. Dallago, 
G. Ajani & B. Grancellieds, me-80 sq., 247-269.
83 V. Mozolin, Seeking Legal Reforms for the autonomous sector, in B. Dallago, G. Ajani & B. Gran-
cellieds, me-80 sq., 143. es axleburi socializmi unda ganxorcieldes sawyis etapze 

kooperativebze da, SedarebiT gviandel etapze, saaqcio sazogadoebebze dayrd-

nobiT.
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fos sakuTrebaSi arsebuli kompaniebisa da saxelmwifos mier kontroli-

rebadi ekonomikuri sferoebis arsebobis miuxedavad, rusulma ekonomikam 
gaiara qonebis denacionalizaciis procesi, romelmac, konkretulad, 
moicva „mcire da saSualo sawarmoebi, romlebic Seisyides TanamSromlTa 
koleqtivebma da gardaqmnes koleqtiur sakuTrebad“.84

amasTan, ssrk-is yofili qveynebi efeqtian saSualebas eZeben, rac maT 
adre arsebuli centralizebulad marTuli socialisturi midgomis sa-
bazro ekonomikiT Canacvlebis saSualebas miscemda da, amgvarad, gaa-

Zlierebda kerZo seqtoris rols.85
magaliTad, ungreTSi86 saxelmwifo sakuTrebaSi arsebuli kompaniebis 

pirdapiri privatizacia aris SesaZlebloba, romelic aseve gamoiwvevs 

„fundamentur cvlilebas qonebriv struqturaSi“;87 miuxedavad amisa, 
warmatebuli privatizaciis gansaxorcieleblad aucilebelia sxva gare-

moebebis arsebobac, e.i. Semsyidvelis likviduroba an ipoTekis SesaZle-

bloba ise, rom moxdes qonebis Sesyidva, romlis Rirebulebac Semsyidvel-

Ta potenciuri riskebis proporciuli iqneba. am Tanmxlebi movlenebis 
ararsebobis SemTxvevaSi, SeiZleba efeqtiani alternativa yofiliyo 

privatizaciis sxvadasxva tipi, kerZod ki, amgvari saqmianobebis segrega-

cia da departamentebis gayofa, romlebic ganekuTvnebian saxelmwifos 
sakuTrebaSi arsebul did kompaniebs, maTTvis saTanado avtonomiis uz-

runvelyofiT. amis Semdeg, im proeqtebis gamoyenebiT, sadac moqmedebs 
ESOP-i, sawarmos dasaqmebulTa da moqalaqeTa sakuTrebaSi gadacema.88 
amasTan, zogierTi eqsperti finansuri monawileobis am formas naadrevad 
miiCnevs gardamavali ekonomikis, gansakuTrebiT ki, socialisturi warsu-

lis mqone qveynebisTvis.89

84 iqve, 144.
85 centralurad dagegmili an marTuli ekonomikis sabazro ekonomikad trans-

formirebis ZiriTadi sirTule kerZo sakuTrebis wilis swraf da mniSvnelovan 

gafarToebaSia. P. Marer, Transformation of a centrally-directed economy, B. Dallago, G. Ajani 
& B. Grancellieds, me-80 sq., 184.
86 1990 wels ungreTis mTavrobam gamosca pirveli saprivatizacio programa (First 
Privatization _ FPP), romelSic gansazRvruli iyo 20 saxelmwifo kompania, romlebic 

gaivlidnen privatizacias sami SesaZlo meTodis gamoyenebiT: i) aqciebis sajaro 

SeTavazeba, budapeStis safondo birJaze gataniT; ii) konkurentuli tenderebis 

meSveobiT da iii) ESOP, iqve, 183.
87 iqve, 64.
88 T. Laky, The Reality and Potential of Autonomous Entrepreneurship, in B. Dallago, G. Ajani & B. 
Grancellieds, me-80 sq., 169.
89 am mosazrebis safuZvelia faqti, rom vauCerebis saxelmwifo danawileba sax-

elmwifo aqtivebis Sesasyidad (romelTa perspeqtiuli mogebebi ar aris cnobili) 

SeiZleba sabolood gadaizardos qonebis moqalaqeTa Soris usamarTlo gadan-

awilebis SedegSi, rasac, yvelaze cud SemTxvevaSi, sazogadoebrivi daZabulebisken 

mivyavarT. M. Tardos, 82-e sq., 65. garda amisa, SeTanxmebulia, rom „wamowyeba [...] 
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islamur da postsabWour qveynebSi dasaqmebulTa monawileobis sx-
vadasxva formis winamdebare mokle aRwera xazs usvams ESOP-is sarge-

blianobas, aseve ekonomikuri restruqturizaciis procesSi.  

5.  finansuri monawileobis franguli modeli (EFP)

safrangeTi gamoirCeva erT-erTi wamyvani sistemiT dasaqmebulTa finans-

uri Tanamonawileobis sferoSi.
safrangeTSi cnebas „dasaqmebulT finansuri monawileoba“ XX sauku-

nis adreuli wlebidan vxvdebiT, Tumca misi konkretuli saxiT Camoyali-

bebul forma 1946 wlis konstituciaSia.90
1946 wlis konstituciis preambulaSi vkiTxulobT „[t] out travailleur par-

ticipe, par l’intermédiaire de ses délégués, à la détermination collective des conditions de 
travail ainsi qu’à la gestion des enterprises~.91

mas Semdeg, safrangeTis mTavroba, gansakuTrebiT Sarl de golis pre-

zidentobidan, mowodebulia Seasrulon EFP-is gegmebi.92
1959 wels de golma SemoiRo sagadasaxado reJimi93 mimarTuli EFP-is 

xelSewyobisaken, romelic 1967 wlis brZanebis Tanaxmad, savaldebulo 
gaxda da safuZveli Cauyara dRevandel midgomas dasaqmebulis finansur 
monawileobaze safrangeTSi.94

zemoaRniSnuli brZanebaSi Setanili mravali cvlilebis miuxedavad, 
EFP-is franguli regulacia or ZiriTad istoriul princips emyareba: mag. 
intéressement aux résultats-sa (an à l’accroisement de la productivité) da e.w. monaw-

ileobas. 
Intéressement-i (an mogebis ganawileba) aris „produqtiulobis bonu-

warmatebulad CaiTvleba iseT SemTxvevaSi, rodesac kompaniasa da dasaqmebulebs 

ar SeuZliaT Sesyidvebis warmoeba da muSaoba damoukideblad da rodesac erTad-

erTi alternativa kompaniis likvidaciaa“ T. Laky, 88-e sq., 169.
90 R. Molesti, me-4 sq., 211.
91 xelmisawvdomia <http://www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/lacon-
stitution/les-constitutions-de-la-france/constitution-de-1946-iverepublique.5109.html> (bolojer 

gadamowmebulia 2014 wlis 1 ivliss).
92 R. Molesti, me-4 sq., 211. aseve ix. D. Vaughan-Whitehead, Workers’ fi nancial participation. 
East-west experiences, International Labour Offi ce, (Geneva, 1995), at 55. avtori irwmuneba, 

rom de golis Tanaxmad, finansuri monawileoba iyo „mesame gza kapitalizmsa da 

socializms Soris, mimarTuli socialuri harmoniisa da Sromis marTvis urT-

ierTTanamSromlobisaken“.
93 1959 wlis 7 ianvris brZaneba №59-126, mogvianebiT Seicvala 1986 wlis 21 oq-

tombris brZanebiT. EFP dRes regulirdeba Sromis kodeqsis 3311-e da Semdg. mux-

lebiT. Sead. R. Caragnano, A. Russo, Partecipazione fi nanziaria in Francia tra vecchi incentivie 
nuovi divieti, Dossier ADAPT n. 14 of 1 October 2009. xelmisawvdomia  <www.adapt.it>.
94 R. Molesti, me-4 sq., 211.
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sis“ erT-erT forma, romlis ganxorcielebac yvela sawarmos SeuZlia, 
miuxedavad maTi samarTlebrivi formisa Tu saqmianobisa, dasaqmebulTa 
warmomadgenlobis wesebTan Sesabamisad.95 amasTan, aseTi samarTlebrivi 
institutebi SeiZleba ganxorcieldes damsaqmebelsa da kerZo da sajaro 
seqtoris mewarme subieqtebis dasaqmebulebs Soris xelSekrulebebiT, 
miuxedavad maTi masStabisa da biznesis tipisa.96

Sesabamisad, franguli samarTali aris mxolod saerTo CarCo, romli-

Tac mxareebs SeuZliaT ixelmZRvanelon;97 is aniWebs maT saxelSekrulebo 
Tavisuflebas, gansazRvron gegmis beneficiarebi, programebis realuri 
ganxorcieleba da is, Tu rogor gaanawilon bonusi. magaliTad, mogebis 
ganawilebis SemTxvevaSi, sawarmos SeuZlia gadawyvitos gamoiyenos Tu ara 
bonusebi yvela departamentSi Tu mxolod calkeul maTganSi.98

miuxedavad imisa, rom miTiTebuli Tavisufleba SeuzRudavi ar aris 
kanoniT. 

pirvel rigSi, ganawilebuli mogebis raodenoba intéressement-ad Sei-
Zleba riskis Semcveli aRmoCndes, da xeli SeuSalos damsaqmbels dasaqme-

bulTa kompensaciis bonusebad gardaqmnaSi.99
metic, EFP gegmis gancxadeba SeiZleba specifikur moTxovnebs daukav-

Sirdes: dauSvebelia dasaqmebulTa diskriminacia da TviTneburad gamor-

icxva mogebis ganawilebis programidan.100
miuxedavad amisa, dasaqmebulebSi ganawilebuli mogebis raodenoba ar 

unda aWarbebdes daubegravi xelfasebis 20%-s, intéressement-is formiT bo-

nusi yvela dasaqmebulze unda Seesabamebodes PSS-is maqsimalur Rireb-

ulebas.101
gasaTvaliswinebelia, rom damsaqmebels SeuZlia calmxrivad miiRos 

gegma im SemTxvevaSi, Tu gegmis mTeli procedura winaswar gansazRvrulia 
specialuri, konkretuli industriisTvis moqmedi xelSekrulebiT.102

95 iqve, 212.
96 Sead. R. Caragnano, Il codice della partecipazione. Contributo allo studio della partecipazione dei 
lavoratori, (Milan, 2011), at 147.
97 iqve. 
98 iqve.
99 Sead. R. Molesti, me-4 sq., 212. Tumca, es danawesi yovelTvis ar sruldeba in toto, 
dasaqmebulebs Soris ganawilebuli mogebis nawili xSirad aRdges maTi regularu-

li kompensaciis Semadgenelia. Sead. I. Senatori, Teoria e prassi delle relazioni industriali. 
Lettura di diritto delle relazioni industriali, (Milan, 2008) at 348.
100 Sead. R. Caragnano, 96-e sq., 147.
101 Sead. R. Caragnano, 96-e sq., 149. PSS  _ Plafond de la Sécurité Sociale [socialuri uz-

runvelyofis zeda zRvari].
102 Sromis kodeqsis L. 3312-5 muxlis mixedviT, `Les accords d’intéressement sont conclus 
pour une durée de trois ans, selon l’une des modalités suivantes :1°) Par convention ou accord collectif 
de travail ; 2°) Paraccord entre l’employeur et les représentants d’organisations syndicales représen-
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bolos, miuxedavad intéressement-is damxmare xasiaTisa, is SeiZleba gax-
des kompaniis finansuri saxsrebis ZiriTadi dazogvis xerxi (plans d’epargne 
d’entreprise) imdenad, ramdenadac dasaqmebulebi uflebamosilni arian, air-

Cion TvianTi wilebi pirdapir dagrovdes angariSze an Seinaxon is dazog-

vis sqemaSi garkveuli droiT (rogorc wesi _ 5 wlis vadiT).
ganxiluli SesaZleblobidan gamomdinare, intéressement-i SeiZleba  mo-

ergos monawileobas; es ukanaskneli finansuri monawileobis formaa, 
romelic regulirdeba samrewvelo [koleqtiuri] xelSekrulebiT, inté-
ressement-is mimarT kanoniT gansazRvruli savaWro moTxovnebis gaTval-

iswinebiT, romelic dadebs gansxvavebul Sedegebs da 50-ze met persona-

liani sawarmoebi valdebuli iqnebian, ganaxorcielon gegma,  miuxedavad 
maTi moRvaweobis sferosa Tu samarTlebrivi formisa.103

Sesabamisad, monawileoba, garkveuli TvalsazrisiT, SeiZleba iyos 
italiuri Trattamento di Fine Rapporto (Sead. italiis samoqalaqo kodeqsis 
2120-e muxls) analogi, Tumca pirveli meorisagan gansxvavdeba Semdegi 
maxsiaTeblebiT:

Tanxis raodenoba grovdeba cvladi safuZvliT (sazogadoebis divi-

dendidan gamomdinare);
„ganuyrelobis“ [periodi, romlis ganmavlobaSic dasaqmebuli unda 

darCes kompaniaSi] periodi naklebia da winaswari gadaxda nebadarTulia 
zog SemTxvevaSi (mag., qorwineba, bavSvis dabadeba an Svil adayvana, gayra 
bavSvis meurveobis kisreba);

Tanxa SeiZleba gamoyenebul iqnes aqciebis SesaZenad e.w. „instituci-

uri investorobis“ an im kompaniis aqciebis Sesyidvis gziT, sadac muSaobs 
dasaqmebuli.104

aseTi sistema finansdeba  reserve special de participation-iT, romlis ra-

odenoba dadgenilia specifikuri (da rTuli) „samarTlebrivi formu-

liT“, romelic iTvaliswinebs dasaqmebulTa gaerTianebiT gamowveul 
damatebiT Rirebulebas.105 dasaqmebulebisaTvis gansazRvruli Tanxa ga-

tatives dans l’entreprise; 3°) Par accord conclu au sein du comité d’entreprise ; 4°) A la suite de la 
ratifi cation, à la majorité des deux tiers du personnel, d’un projet d’accord proposé par l’employeur. 
Lorsqu’il existe dans l’entreprise une ou plusieurs organisations syndicales représentatives ou un co-
mité d’entreprise, la ratifi cation est demandée conjointement par l’employeur et une ou plusieurs 
de ces organisations ou ce comité. Si aucune des parties habilitées à négocier ou à ratifi er un accord 
d’intéressement dans les conditions prévues aux 1°, 2° et 3° ne demande de renégociation dans les 
trois mois précédant la date d’échéance de l’accord, ce dernier est renouvelé par tacite reconduction, 
si l’accord d’origine en prévoit la possibilité~.
103 R. Caragnano, A. Russo, 93-e sq., 4.
104 am variantiT, SesaZlebelia kompaniis aqciebis floba (fond commun d’entreprise), 
rac, aseve ar gamoricxavs dasaqmebulebis monawileobas kompaniis korporaciul 

marTvaSi. R. Molesti, me-4 sq., 213
105 R. Caragnano, A. Russo, 93-e sq., 4.
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daixdeba mxolod „ganuyrelobis“ periodisas (rac, zogadad, grZeldeba 
xuTi weli) da Cveulebriv inaxeba daxurul depozitze an investirebulia 
gare fondebSi. kompaniebi uflebamosili arian aqciebis dasaqmebulTa So-

ris ganawilebaze.106
damatebiT, 2008 wlis 3 dekembris kanoniT ganisazRvra monawileobis 

Tanxis gadacemaunarianoba da dasaqmebulebs ufro-meti SesaZlebloba 

misca. dasaqmebulebs SeuZliaT, moiTxovon sruli raodenobis Sesabamisi 
anazRaureba, razec uflebamosilni arian yovelTvis, roca rezervi gan-
isazRvreba.107 am Tanxis ganawileba gaTavisuflebulia gadasaxadebisagan. 
Tumca, monawileobis xelSekrulebiT gansazRvruli wilebisgan gansx-

vavebiT, isini ar Tavisufldebian saSemosavlo gadasaxadis gadaxdisgan.108 
dasaqmebulis mier dagrovili Tanxa gamoiricxeba sawarmos dasabegri Se-
mosavlisgan.109

Intéressement-i da monawileobis gegmebTan erTad, franguli kanoni 
dasaqmebulebs sTavazobs finansuri monawileobis sxva formasac: plans 
d’épargne d’entreprise (PEE) gegmas, e.i. korporaciul dazogvis gegmas. es 
ukanaskneli aris nebayoflobiTi, koleqtiuri dazogvis sqemebis Tavise-

buri forma, romelic dasaqmebuls aZlevs SesaZleblobas, Seqmnas aqciaTa 
paketi/portfolio. aseTi gegma SeiZleba ganxorcieldes damsaqmeblis 
iniciativiT an koleqtiuli xelSekrulebiT110 intéressement-isa da monaw-

ileobis gegmis msgavsad.111
Tumca, aranairi SezRudva ar arsebobs sazogadoebis masStabebze 

(gansxvavebiT monawileobis gegmisadmi gamosayenebeli moTxovnebisa) PEE 
gansaxorcieleblad, Sesabamisad, im sazogadoebasac SeuZlia gamoiyenos 
es gegma, romlsac ar gauformebia moawileobis xelSekruleba.112

PEE-s SeuZlia isargeblos sxvadasxva dafinansebis wyaroebiT: intéres-
sement-isa da monawileobisgan gansxvavebiT, kontribuciebTan erTad, isini 
SeiZleba dafinansdes 1) dasaqmebulebis nebayoflobiTi danazogebidan 
(rac Tavisufalia saSemosavlo da socialuri gadasaxadebisgan, garda 
CSG113 da CRDS114), maqsimum, xelfasis erTi meoTxedisa da 2) sazogadoebis 
mier Seqmnili damxmare danazogiT, e.w. abondements-iT (rac eqvemdebareba 
gamoqviTvas sagadasaxado TvalsazrisiT da gaTavisuflebulia social-

106 R. Molesti, me-4 sq., 213
107 R. Caragnano, A. Russo, 93-e sq., 4.
108 iqve, 4-5.
109 R. Caragnano, 96-e sq., 151.
110 A. Giraud, Pratique des techniques bancaires, Eyrolles, 2012, Saint-Germain, at 162.
111 R. Caragnano, 96-e, 172.
112 iqve, 173.
113 CSG iSifreba, rogorc Sociale Généralisée. 
114 CRDS iSifreba, rogorc pour le Remboursement de la Dette Sociale.
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uri da saxelfaso gadasaxadebisagan).115
es kontribuciebi Semdeg gadaecema saerTo fonds, romlis „mesa-

kuTreebi“ arian dasaqmebulebi (miuxedavad imisa, rom es calke iuridiuli 
piria) da wilebis miReba SesaZlebeli iqneba 5-wliani periodis gasvlis 
Semdeg116. aRsaniSnavia, rom kompaniis gamosyidvis, Serwymis an gayofis Sem-
TxvevaSi, es kontribuciebi SeiZleba gadaeces axal kompanias, an SeiZleba 
gamoeyos dasaqmebulebs „ganuyrelobis“  periodis dasrulebamde.117

imdenad, ramdenadac frangul samarTalSi ar aris detaluri mowes-

rigeba PEE-is procedurasTan dakavSirebiT, mxareebs SeuZliaT Tavad 
gansazRvron gegmebis ganxorcielebis wesi, magram korporaciuli danazo-

gis gegma unda Seicavdes:
_ Abondement-is ganawilebisaTvis saWiro moTxovnebs, romlebic sak-

maod gansxvavdeba sazogadoebidan sazogadoebamde, Tumca, minimaluri 
kriteriumebis dacviT, odenobis maqsimalur zRvarTan dakavSirebiT;

_ dasaqmebulTa [gansazRvruli] staJia aucilebeli gegmaSi monawi-

leobisaTvis;118
_ Communs de placement d’entreprise (FCPE) fondebia is adgili, sadac 

Tanxa unda ganTavsdes.119
FCPE-iT dasaqmebulebi uflebamosilni xdebian, airCion da daaban-

don wilebi gare fondebSi (mag., SIVAC-Si) an TavianTive kompaniis aqcieb-

Si.120 pirvel rigSi, FCPE-Si nebadarTulia kompaniis aqciebis investireba 
araumetes saerTo raodenobis 33%-sa, maSin, rodesac, sxva SemTxvevaSi, 
gansazRvrulia 66%, Tumca ver iqneba 33%-ze121 naklebi. am individualuri 
maxasiaTeblebiT FCPE-Si SeiZleba gaizardos dasaqmebulis monawileoba 
kompaniis marTvaSi da, sabolood, es aisaxos kompaniis sakontrolo pak-
etis SesyidvaSi. 

garda PEE-sa, arsebobs damatebiTi, alternatiuli dazogvis gegmebi. 
konkretulad plan d’épargne interentreprises-i (PEI) aZlevs patara sazogadoe-

bebs SesaZleblobas, gaataros plans d’épargne communs-i imisaTvis, rom Seam-

115 R. Caragnano, 96-e sq., 172.
116 iqve, 172-173.
117 iqve, 173.
118 aRniSvnis Rirsia `les salariés en retraite ou en préretraite , ayant déjà effectué des versements 
sur leur PEE, peuvent continuer à en bénéfi cier. En revanche, les salariés partis de l’entreprise pour 
une raison autre que le départ en retraite (licenciement, contrat à durée dèterminée arrivant à son 
terme), s’ils peuvent conserver leur PEE, n’ont plus la possibilité d’effectuer de nouveaux versements. 
Sont aussi éligibles les mandataires sociaux, et les chefs des entreprises d’au moins un et d’au plus 250 
salariés, ainsi que le conjoint du chef d’entreprise ayant le statut de conjoint collaborateur ou conjoint 
associé~. A. Giraud, 110-sq., 162.
119 R. Caragnano, 96-e sq., 173.
120 R. Molesti, me-4 sq., 214.
121 R. Caragnano, 96-e sq., 164.
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ciros xarjebi da plan partenarial d’épragne salariale volontaire-i (PPESV), moxse-

niebuli rogorc PERCO, romelic kargia dazogvis xangrZlivi formebisas 
(dasaqmebulis sapensio miznebis gaTvaliswinebiT), gansazRvruli saga-
dasaxado valdebulebebisgan gaTavisuflebis gziT.122

bolos, sxva alternativebi gaTvaliswinebulia aqciaTa ofciebisaT-

vis, romlebic, franguli samarTlis mixedviT, regulirdeba ad hoc  regu-

laciebiT.
1970 wlis 31 dekembris №70-1322 kanoniT, [safondo birJaze gamotanil] 

kompaniebs aqvT SesaZlebloba, ganaxorcielon gegma, romelic yvelaze 
met sargebels moutans dasaqmebulebs.123 Semdeg, 1987 wlis 17 ivnisis №87-
416 kanoniT gafarTovda miTiTebuli debulebis moqmedeba da gaavrcela 
sxva kompaniebzec.124

moqmedi regulacia, rac SemoRebul iqna 2000 wlis 27 aprilis kanoniT 
da 2005 wlis dekembris safinanso kanonis SesworebebiT, ganisazRvra gan-
sxvavebuli sagadasaxado SeRavaTebi imisda mixedviT, Tu wlebis ra raode-

nobis xangrZlivobiT floben dasaqmebulebi wilebs: rac ufro maRalia es 
raodenoba, miT ufro meti sagadasaxado SeRavaTi mieniWeba dasaqmebuls.125

metic, kanoni gansazRvravs „ganuyrelobis“ periods oTxi weliT  
(aqciebiT) vaWrobisaTvis; Semdeg, dasaqmebuli uflebamosilia, gaasxvi-
sos aqciebi.126

6. didi britaneTis SemTxveva: EFP-is ganviTarebis adreuli 
etapidan monawileobis Graeme Nuttal’s-is   mimoxilvamde

didi britaneTSi dasaqmebulTa monawileobis sfero swrafad viTardeba 
samocdaaTiani wlebidan.127

1978 wels leiboristulma partiam pirvelad waradgina sagadasaxado 
SeRavaTebi, romlebic miznad isaxavda dasaqmebulTa monawileobis waxal-

isebas.128 mas Semdeg es mimarTuleba farTod ganviTarda da monawileobis 
gegmebis iseTi axali tipebi SemuSavda, rogoricaa, magaliTad, danazog-

Tan dakavSirebuli wilobrivi ofciis sqemebi (Savings-Related Share Options 
Schemes _ SAYE) da nebayoflobiTi wilobrivi ofciis sqemebi (Discretional 
122 A. Giraud, 110-e sq., 161.
123 R. Caragnano, 96-e sq., 169.
124 iqve.
125 iqve.
126 A. Crosti, Il regime fiscale e previdenziale riservato alle stock options in Italia ed in Francia, in 
Fiscalità internazionale. Diritto tributario Internazionale, (2008), at 137
127 E. Angelini, M. Anolli, La partecipazione fi nanziaria dei dipendenti: il caso del Regno Unito, in 
(collection) L’impresa al plurale. Quaderni della partecipazione, n. 7-8, (2001), at 175
128 U. Pagano, B. Rowthorn, Democracy and Effi ciency in the Economic Enterprise, (London, 1996), 
at 250. es gegmebi Seiqmna 1978 wlis safinanso aqtis Sesabamisad (Finance Acts). 
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Share Options Schemes).129
Semdgom, britaneTSi  ZiriTadi wvlili dasaqmebulTa monawiloebis 

ganviTarebaSi Setanil iqna margaret tetCeris mmarTvelbis periodSi, 
rodesac man waradgina dasaqmebulTa monawileobis ramdenime sqema, rac 
mxars uWerda e.w. „mesakuTreTa demokratias“130

adreul oTxmocdaaTianebSi dasaqmebulTa monawileobis ZiriTadi 
forma iyo mogebis ganawilebisa da wilobrivi monawileobis sqemebi. 

pirvelTan dakavSirebiT, umjobesia SevCerdeT e.w. „sakuTrebasTan da-

kavSirebul gadaxdis“ (Property Related Pay -PRP) aRweraze.
PRP-i SeiZleba ganmartebul iqnes, rogorc dasaqmebulis monawileoba 

kompaniis dividendebSi, rac maT nebas aZlevT, miiRon damatebiTi kompen-

sacia xelfasze an Caanacvlon xelfasis nawili cvalebad kompensaciaze.
aseTi gegma, gansakuTrebiT warmatebuli aRmoCnda, radgan is iZleoda 

gansazRvrul sagadasaxado SeRavaTebs. magram ramdenime savaldebulo 
moTxovna unda dakmayofilebuliyo maT gamosayeneblad, kerZod:

_ monawileobis gegma unda daregistrirebuliyo Sida Semosavlebis 
samsaxurSi (Inland Revenue) misi 3-dan 6 Tvis vadis ganmavlobaSi ganxor-

cielebis perspeqtiviT;
_ mxolod kerZo seqtoris, mogebaze orientirebul kompaniebs See-

ZloT esargeblad am gegmebiT;
_ gegmaSi unda gaerTianebuliyo sul mcire dasaqmebulTa 80%;
_ gegmis xangrZlivoba, sul cota, erTi weli unda yofiliyo; 
_ gegmis moqmedebis pirveli wlis ganmavlobaSi gamoyofili dividende-

bis raodenoba unda yofiliyo, minimum, dasaqmebulTa anazRaurebis 5%.131
dasaqmebulTa wilobrivi monawileobis yvelaze gavrcelebuli 

formebia e.w. SAYE (Save As You Earn _ „dazoge gamomuSavebisas“) da CSOP 
(Company Share Option Pay _ „gadaixade SesaZleblobis mixedviT“).

SAYE-Si dasaqmebulebs SeuZliaT, mosTxovon kompanias kuTvnili xel-

fasis proporciuli wili da marTvaSi gadasces SeTanxmebul sakredito 
dawesebulebas garkveuli periodis ganmavlobaSi, rac SesaZloa, meryeob-

des samidan Svid wlamde.132 deponirebul aqciebs banki gamoiyenebs dasaqme-

buli kompaniis mier gamocemuli safondo ofciebis SesaZenad;133 xolo 
fasi, rogorc wesi, udris xelSekrulebis dadebis momentisaTvis aqciebis 
sabazro fass upiratesi Sesyidvis uflebis realizaciisaTvis,  Tumca mxa-

129 iqve, 250.
130 iqve.
131 M. Biagi, Quality of work and Employee Involvement in Europe (2002), 199, ix. agreTve, D. 
Vaughan-Whitehead, 92-e sq., 110- 111.
132 R. Molesti, me-4 sq., 209.
133 iqve.
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reebs SeuZliaT, SeTanxmdnen ufro dabal faszec.134
xelSekrulebis vadis gasvlisas, dasaqmebuli inawilebs deponirebul 

odenobasa da safondo ofcionebis nawils.
aucileblad unda davamatoT, rom dasaqmebuls SeuZlia, nebismier 

dros gaauqmos xelSekruleba, Tumca, aseT SemTxvevaSi, mas gadaecema mx-
olod deponirebuli Tanxa procentebis gareSe da ver miiRebs aqcaTa of-

ciidan gamomdinare mogebas.135
ufro metic, miuxedavad imisa, rom kompania valdebulia, kompensaciis 

es forma SesTavazos yvela srulganakveTian dasaqmebuls, ukanaskneli Ta-

visuflad irCevs, SeuerTdes Tu ara  SeTavazebul gegmas.136
meores mxriv, CSOP-i ganixileba, rogorc aqciaTa ofciebTan daka-

vSirebuli gegma, romlis meSveobiTac kompania Tavis dasaqmebulebsa da 
menejerebs sTavazobs aqciebs.137 am gegmis arsi mdgomareobs mniSvnelovani 
dasaqmebulebis SenarCunebaSi, kerZod, imaTi, visac arsebiTi wvlili miuZ-

Rvis kompaniis warmatebaSi.138 specifikuri miznis arsebobis gamo, romelic 
asaxvas povebs msgavs gegmebSi, kompanias ufleba aqvs, Tavad airCios gegmis 
beneficiarebi; am dros diskriminaciuli midgomebic ki dasaSvebia.139 aqci-

aTa ofciebis dasaqmebulebs Soris ganawilebasTan dakavSirebuli, kanon-

ismieri erTaderTi akrZalva arsebobs da igi Seexeba Tavad dasaqmebulebis 
tipsa (e.i. mxolod srul ganakveTze dasaqmebuli pirebis CarTvaa SesaZle-

beli) da monawileTa raodenobas (dasaqmebulebze SesaZloa, ganawildes 
kompaniis sawesdebo kapitalis mxolod 10%).140

dabolos, zemoxsenebul programebTan erTad britanuli modeli iT-

valiswinebs „daudasturebel sqemebsac“ (“Unaproved Schemes~), saxeldobr, 
iseT gegmebs, romlebic Semosavlebis samsaxurebis mier dadasturebas ar 
saWiroebs.141 dasaqmebulTa monawileobis bolos xsenebuli formis mag-
aliTebia: 1) „grZelvadiani wamaxalisebeli gegmebi“ (“Long Term Incentive 
Plans~), romlebic wilebis gadacemis saSualebas anazRaurebis gareSe iZl-

eva garkveuli drois (ZiriTadad sami weli) gasvlis Semdeg, specifikuri 
pirobebis arsebobisas da 2) „aqciaTa SezRuduli sqemebi“ (“Restricted Share 
Scheems~), romlebic saSualebas aZlevs kompaniebs, rom gaanawilos aqciebi 

134 iqve.
135 iqve.
136 iqve.
137 iqve, 209.
138 iqve.
139 iqve, saxeldobr, kompaniebi Cveulebriv sTavazobdnen CSOP-i SesaZleblobas 

mxolod mniSvnelovan dasaqmebulebs.
140 iqve, 209-210.
141 R. Caragnano, 96-e sq., 124.
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garkveuli SezRudvebiT, rac, ra Tqma unda, maT Rirebulebas amcirebs.142 
Sesabamisad, daudasturebeli sqemebi SeiZleba, ganxilebodes rogorc 
tradiciuli monawileobis gegmebis calkeuli formebi, romlebsac axa-
siaTebs Sinaarsisa da marTvis gansakuTrebuli moqniloba, magram, meore 
mxriv, maTze ufro mZime sagadasaxado reJimis gavrcelebiT.

mxedvelobaSi Tu miviRebT britaneTSi dasaqmebulTa monawileobis 
Tanamedrove tendenciebs, 2012 wels, erT-erTi mowinave specialisti _ 

grim natali britanulma mTavrobam daniSna damoukidebel mrCevlad da 
daavala kerZo seqtorSi dasaqmebulTa finansuri monawileobis ganxor-

cielebis detaluri analizi.143 evropasa da, zogadad, dasavleTSi Rrmad 
fesvgadgmuli ekonomikuri krizisis gamo, britaneTis mTavrobam mimarTa 
swrafad mzardi biznesisaTvis erT-erT yvelaze misaReb grZelvadian gamo-

savals _ dasaqmebulTa monawileobis gazrdas (saxeldobr, [am meqanizmis] 
SemoRebas gaerTianebuli samefos ekonomikis ZiriTad mimarTulebad). 

natalis mier ganxorcieleblma „dasaqmebulTa monawileobis 
Sefasebam“144 naTeli mohfina im dabrkolebebs, romlebic am biznes mod-

elis farTo ganviTarebas axlavs Tan da, amasTan, SeimuSava 28 rekomenda-

ciisagan Semdgari sia, romelic SesaZleblobas iZleoda, daZleuliyo mim-
dinare problemebi da danergiliyo axali struqtura.

miTiTebul SefasebaSi gansazRvruli rekomendaciebi Seexeboda 
sam ZiriTad sakiTxs: 1) dasaqmebulTa monawileobasTan dakavSirebuli 
sakiTxebis cnobadobis amaRlebas;  2) resursebis zrdis sakiTxebs, rac 
xels Seuwyobda dasaqmebulTa monawileobas da  3) dasaqmebulTa monaw-

ileobasTan dakavSirebuli sirTuleebis Semcirebas.
natalis mixedviT, mTel rig mesakuTreebsa da dasaqmebulebs „araswo-

rad esmiT, rom TiTqos, dasaqmebulTa monawileobis upiratesobebi Zalian 
mcirea“. Sesabamisad, cnobadobis nakleboba uaryofiT zegavlenas axdens 
am tipis biznesis ganviTarebaze da damatebiT iwvevs araswori daskvnebis 
gamotanasa da dabneulobas. 

maSasadame, mTavroba valdebulia, xeli Seuwyos da gazardos dasaqmeb-

142 iqve, 124-125, Semdg. miT. (17).
143 Sefasebis me-2 TavSi, natali xazs usvams dasaqmebulTa monawileobis ramdenime 

sargebels da Semdeg daskvnas akeTebs: „biznesis gazrdilma Semosavlebma ekonomi-

kur mdgradobas, dasaqmebulTa CarTulobasa da pasuxismgeblianobis zrdas, ino-

vaciebs Seuwyo xeli; gazarda dasaqmebulTa keTildReoba da Seamcira gacdenebi“.
144 dasaqmebulTa monawileobis sruli Sefaseba gamoqveynda (saTauriT „warmatebis 

gaziareba: dasaqmebulTa monawileobis Sefaseba natalis mier“) 2012 wlis ivlisSi 

danarTTan erTad, romelic uTiTebda SefasebaSi monawile respondentebze da 

igi xelmisawvdomia: <https://www.gov.uk/government/uploads/system/uploads/attachment_data/
fi le/31706/12-933-sharing-success-nuttall-review-employee-ownership.pdf > (ukanasknelad gad-

amowmebulia 2014 wlis 8 aprils).
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ulTa monawileobis da damtkicebuli upiratesobebis cnobadoba. avtore-

bi gvTavazoben, rom CamovayaliboT iniciativebi da programebi, romlebic, 
maTi farTo sferoze gavrcelebis wyalobiT, yvela kategorias moergeba 
(e.i. damsaqmeblebs, dasaqmebulebsa da maT warmomadgenlebs, mesakuTree-

bsa da mewarmeebs) da monawileobis Sesaxeb Seqmnian martiv, magram cxad su-

raTs dasaqmebulTa monawileobis Sesaxeb; gaamyaron isini magaliTebiT.145  
amasTan, Sefaseba yuradRebas amaxvilebs biznesis iseT cvalebadobaze, 
romelic relevanturia dasaqmebulTa monawileobisaTvis da romlebze 
yuradReba unda gamaxvildes samTavrobo programebis farglebSi, saxel-

dobr,  axali biznesis dawyeba, gafarToeba, Tanmimdevruloba da biznesis 
gadarCena.146

ufro metic, cnobadobis amaRlebis uwyvetobis uzrunvelsayofad, 
mTavrobam unda gansazRvros Tavisi wevri, ministri, romelic pasuxismge-

belia am biznesmodelis xelis Sewyobaze uSualod mTavrobis SigniT.147
garda amisa, mimoxilvaSi cnobadobis amaRlebis ori sxva SesaZleblo-

bac aris mimoxiluli. pirveli Seexeba dasaqmebulebisa da mewarmeebisaT-

vis daxmarebis zrdas sagadasaxado sakiTxebSi da, amave dros, imis uzrun-

velyofas, rom biznesma icodes [rom maT sTavazoben] saWiro informaciis 
miwodebas sagadasaxado sakiTxebze. maSin rodesac, meore meTodi eyrd-

noba (savaraudo) SesaZleblobas, kerZod, mTavrobisaTvis dasaqmebulTa 
monawileobis Sesaxeb „moTxovnis uflebis“ wardgenas, rac dasaqmebulebis 
jgufebs saSualebas miscemda, rom warmoedginaT SeTavazebebi dasaqmebul-

Ta monawileobis Sesaxeb da SemdgomSi ganexilaT isini damsaqmebelTan.148
meore barieri, romelic dasaqmebulTa monawileobis miRwevas [uSlis 

xels], natalis mixedviT, dakavSirebulia informaciul, saxelmZRvanelo 
da finansur resursebze wvdomis naklebobasTan. ufro metad, moTxovnadi 
informacia Seexeba sagadasaxado da samarTlebriv sakiTxebs, romlebic 
dakavSirebulia dasaqmebulTa monawileobiT axali kompaniis dafuZne-

basTan, menejmentisaTvis finansuri rCevebis micemasa da dasaqmebulebis 
xelSekrulebebTan.

imisaTvis, rom dakmayofildes es moTxovnebi, Sefaseba gvTavazobs, 
Camoyalibdes ad hoc instituti, romelic dafuZnebuli iqneba sakvanZo 
organizaciebisa da sakorporacio seqtoris gamocdilebasa da rCevebze 
iseve, rogorc mTavrobis mxardaWeraze. institutis roli unda moicavdes 
dasaqmebulTa monawileobis Sesaxeb informaciis gavrcelebas.149

145 rekomendacia (A) da (B).
146 rekomendacia (F), (G), (H), (I) da (J).
147 rekomendacia (C) da (D)
148 rekomendacia (L) da (M)
149 rekomendacia (N), (O), da (P).
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cxadia, am biznesmodelis gaumjobesebisaTvis informaciaze wvdoma  
Seufasebeli winapirobaa, Tumca SefasebaSi xazia gasmuli dasaqmebulTa 
monawilebiT arsebuli kompaniebisaTvis finansebze wvdomis aucile-

blobazec. Sesabamisad, mTavroba frTxilad unda Seexos am sakiTxs da  Sea-
fasos [finansuri] saxsrebis naklebeoba. amasobaSi, Sefaseba gvTavazobs 
garkveul finansur SesaZleblobebs, romlebic SesaZloa, Seesabamebodes 
dasaqmebulTa monawileobis formas _ e.i. (1) sacalo movaWreTa dafi-

nansebis formiT, (2) „grZelvadiani [literalurad _ moTminebaze ori-

entirebuli] (patient debt capital) kapitali“ (magaliTad, sacalo bondebi, 
mini-bondebi an „grZelvadiani kapitalis dabandeba“), (3) „mokle da saSua-

lovadiani kapitali“ (rogoricaa usponsoro dafaruli saxsrebi an mis-
aRebi finansebi (sponsor-less mezzanine funds or receivable fi nance)).150 

bolo mTavari rekomendacia Seexeba Secnobadi samarTlebrivi, saga-
dasaxado da regulatorul sirTuleebs dasaqmebulTa monawileobas-

Tan dakavSirebiT, romelmac uaryofiTi gavlena iqonia kidec am biznes-

modelis SemoRebaze. imisaTvis, rom es dabrkoleba daiZlios, avtorma 
SemogvTavaza dasaqmebulTa monawileobis xarjebisa da drois efeqtiano-

bis gamartivebuli [modeli]. dasaqmebulTa monawileoba „SesaZloa, ganx-
orcieldes wilebis pirdapiri flobiT, wilebis iribi flobiT (trastis 
modeli) an maTi kombinaciiT, Tumca, trastis modelis upiratebobebis 
gaTvaliswinebiT,151 igi ganixileba, rogorc Sesafarisi sawyisi wertili 
dasaqmebulTa monawileobis modelisaTvis.

Sesabamisad, mTavroba valdebulia, rom xeli Seuwyos trastis model-

is [ganviTarebas], [garkveuli momsaxurebebisa da qmedebebis] nakrebis, maT 
Soris, „gamartivebuli, ara Taroze Semosadebad gankuTvnili modelebis 
SeqmniT“.152 amasTan, Sefaseba gvTavazobs satrasto kanonmdeblobis Secv-

lasac, romelic gansazRvravs trastebis savaraudo xangrZlivobas.153
dabolos, mTavrobam unda airidos uneblie barierebis daweseba, saga-

dasaxado sistemis gadaxedviTa da arsebuli kanonmdeblobis uaryofiTi 
zegavlenis identifikaciis mizniT.154

britaneTis mTavroba guliTadad miesalma155 natalis mier ganxor-

150 am finansuri SesaZleblobebis sruli mimoxilvisaTvis ix. 7-dan me-9 cxrilebi, 

Sefasebis me-4 Tavi.
151 SefasebaSi naxsenebia is oTxi niSani, romlebic mowmoben modelis warmatebaze: 

ufro farTo dafinanseba, grZelvadiani stabiluroba, dasaqmebulTa warmomad-

genloba da gamartivebuli sagadasaxado sistema. Sefasebis me-5 Tavi, paragrafi 

5.6-dan-5.10-mde.
152 rekomendaciebi (T).
153 rekomendacia (U).
154 rekomendacia (X).
155 rekomendaciebze mTavrobis oficialuri pasuxis mixedviT, irkveva, rom man SeT-

vazebaTa didi nawili miiRo, arc erTi ar uaryo da mxolod ramdenime miiRo nawi-
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cielebul amomwurav kvlevas da man daiwyo im aucilebeli qmedebebis gax-
orcieleba, romelebic saWiro iqneboda am rTuli rekomendaciebis praq-

tikaSi dasanergad.
aseTi qmedebebi mokled Seajama mTavrobam Sefasebis sapasuxod gamo-

qveynebul dokumentSi da dasaxa mTavrobis Semdgomi nabijebi kerZo seq-
torSi dasaqmebulTa monawileobis xelis SewyobisTvis.156

2013 wlis noemberSi, grim natalma britaneTSi gamoaqveyna erTi wlis 
mimoxilva. avtori adasturebs, rom erTi wlis ganmavlobaSi sakmaod 
bevrs miaRwies imis wyalobiT, rom dasaqmebulTa monawilebis xelSewyoba 
gadaiqca samTavrobo politikad, romelsac Tan axlda samoqmedo gegma, 
romelic, Tavis mxriv, warmodgenili rekomendaciebiT iyo Sedgenili. ase 
rom, mTavrobam warmatebas miaRwia cnobadobis amaRlebiT, resursebis 
xelmisawvdomobiTa da biznesmodelis sirTulis SemcirebiT. 

radganac dasaqmebulTa monawileobis gafarToebis pirveli etapi 
warmatebiT ganxorcielda, natali Tavis mimoxilvaSi xazs usvams, rom Sem-
dgomSi yuradReba unda mieqces am modelis danergvas. aqedan gamomdinare, 
is mTavrobasa da yvela im pirs, romelic dasaqmebulTa Tanamonawileo-

bis danergvaSi arian CarTulni, ramdenime sakontrolo (e.w. health check) 
kiTxvas usvams.157 kerZod, maT unda gadaamowmon SesaZlebeli iqneba Tu ara 
ganxocielebisa da, ufro metad ki, mimdinareobis statusis monitoringi.

natalis Sefasebis farTo speqtris iseve, rogorc imis wyalobiT, rom 
dokumentiT aRiarebulia [dasaqmebulTa monawileobis] ZiriTadi bari-

erebi da masSi ikveTeba Sesabamisi gamosavali, evropulma parlamentma yu-

radReba gaamaxvila aRniSnul Sefasebaze da Seiyvana igi Tavisi angariSSi, 
romelic Seexeboda kompaniaSi dasaqmebulebis finansuri monawileobis 
sakiTxebs (ivlisi, 2013 w.). 

lobriv an mxari dauWira.
156 ix. natalis Sefasebaze mTavrobis pasuxi _ Semdegi nabijebi dasaqmebulTa monaw-

ileobisaTvis, 2012 wlis oqtomberi. es dokumenti imeorebs natalis Sefasebis 

samnawilian struqturas da, agreTve, gvTavazobs 28-ve rekomendaciaze detalur 

pasuxs.
157 „Health Check~-i moicavs Semdeg 7 detalur SekiTxvas: 1) sakmaod naTelia dasaqme-

bulTa monawileobis mniSvneloba? 2) arsebobs dasaqmebulTa monawileobis Ses-

axeb Sesabamisi kvleva da gamocdileba profesional mrCevlebs Soris da, ufro 

farTod, biznes sazogadoebaSi? 3)  aris dasaqmebulTa monawileobis sargebeli 

warmodgenili warmatebuli istoriebis saxiT da esmiT isini? 4) arsebobs iseTi 

praqtikuli xerxebi, romlebsac gamoviyenebT dasaqmebulTa monawileobis yoveli 

formis dasanergad? 5) mTavrobis mxardaWeras zurgs umagrebs Sesabamisi  stim-

ulebi da mcdelobebi, rom gadailaxos dabrkolebebi? 6) gvyavs dasaqmebulTa 

Tanamomawileobis sferoSi Cempionebi? 7) gvaqvs Tu ara ambiciuri mizani, romelT-

an mimarTebiTac vzomavT Cvens warmatebas?
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7. italiuri SemTxveva

dasaqmebulTa mier gamosyidva (Employees Buy Out _ EBO) aris Carevis 
specifikuri forma, romelic mizanmimarTulia kompaniis sakuTrebis cv-

lilebisken, masSi dasaqmebulTa pirdapiri CarTviT. 
italiaSi dasaqmebulTa monawileobis es forma, upirveles yovlisa, 

biznes krizisis dros ganxorcielda, rodesac dasaqmebulebma sazogadoe-

bis SeZenis gzas mimarTes misi daxurvis Tavidan asacileblad. miuxedavad 
araxelsayreli sawyisi pirobebisa, am fenomenma, saboloo jamSi, dadebiTi 
Sedegi gamoiRo.158

dasaqmebulTa monawileobis kuTxiT, ramdenime TvalSisacemi magali-

Ti arsebobs, romelTa mokle aRwerac sasurvelia. amasTanave, aRsaniSna-

via, rom italiaSi dasaqmebulTa monawileobis meqanizms yvelaze xSirad 
mimarTaven.159

pirveli saqme dasaqmebuli monawileobisa jer kidev 1946 wels ganxor-

cielda da pirveli eqsperimentatori Montecatini iyo, qimiur nivTierebaTa 
mwarmoebeli kompania adgilsamyofeliT tuskanSi.160

miiRo ra warmatebuli Sedegi, kompaniam TandaTan gamouSva axali 
aqciebi, romlebic mis dasaqmebulebze Semdgomi wlebis ganmavlobaSi gai-
ca ufasod an sasyidliT. 1952 wels kompaniam Seqmna sadepozito servisi 
daniSnuli trastis warmomadgenlisa saxiT, visTvisac dasaqmebulebs Ta-

visuflad SeeZloT gadaecaT TavianTi aqciebi da amis meSveobiT eZleodaT 
SesaZlebloba, monawileoba mieRoT kompaniis yvela im finansur transaq-

caSi, romelic Seexeboda kompaniis kapitals, aseve aqciebis SeZenasa da 
kompaniis dividendebis gacemas. Montecatini-s monawileobis gegma moqmedeb-

da 1966 wlamde, sanam kompanias Seisyidida edisoni, romelmac safuZveli 
Cauyara Montecatini „Edison-is“ jgufs.

miuxedavad iniciativis zogadi kritikisa,161 Montecatini-s arCevani 

158 kerZod, im sawarmoebTan dakavSirebiT, romlebic daarsda „markoras kanoni-

dan~ (Marcora Law) gamomdinare finansuri preferenciebiT. am kanonis mixedviT im 

dasaqmebulebs, romlebsac hqondaT Warbi anazRaureba, SeeZloT gamoesyidaT kom-

pania kooperativis daarsebiT. ix. M. Silani, Dalla partecipazione al capitale all’employeebuy 
out, in (collection) L’impresa al Plurale. Quadernidella Partecipazione, (2001).
159 is italiuri kompaniebi, romlebmac gaiares privatizaviis procesi, aris ENI, 
Banca Commerciale Italiana (Comit) and Alitalia (razec qvemoT gakeTdeba SeniSvnebi).
160 dasaqmebulTa monawileobis Sesaxeb kidev erTi gegma ganxorcielda samocian 

wlebSi erT-erTi italiuri kompaniis _ Solari Spa-s mier. es iyo ojaxuri biznesi, 

romelmac mimarTa aqciebis ufaso gadacemis meTods dasaqmebulebisaTvis imisaT-

vis, rom esargeblaT dividendebiT. miuxedavad Solari-s aqcionerTa umciresobis 

winaaRmdegobisa (motiviT, rom es azaralebda maT interesebs), gegma warmatebiT 

gamaxorcielda.
161 im droisaTvis, kompaniis iniciativa mkacrad gaakritikes, radganac sjerodaT, 

rom dasaqmebulebis wilobrivi monawileoba Zalzed saSiSi iyo Montecatini-s stabi-
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dasaqmebulTa wilobrivi monawileobis sasargeblod, mogebaSi monaw-

ileobaze dafuZnebuli sqemebis nacvlad, dafuZnebuli iyo inovaciur 
Canafiqrze: dasaqmebulTa wilobrivi monawileoba ufro usafrTxo saSu-

aleba iyo, vidre mogebaze dafuZnebuli sqemebi, gansakuTrebiT, finansuri 
krizisis dros, radganac igi uzrunvelyofda, rom ar moxdeboda dasaqme-

bulebsa da mflobelebis Soris konfliqti,  ramdenadac dasaqmebulebi 
Tanabrad monawileobdnen rogorc mogebis, aseve riskebis ganawilebaSi.162

1997 wels, e.w. Zanussi system-i daarsda kompaniis menejmentsa da prof-

kavSirebis warmomadgenelTa garitebis Sedegad. Zanussi system-is gansa-
kuTrebulobaa dasaqmebulTa monawileoba. faqtobrivad, dasaqmebulebi 
CarTulebi iyvnen rogorc organizaciul, operatiul aspeqtebSi profka-

vSirebis rolis wyalobiT. miuxedavad amisa, sistemis nakli momdinareobda 
iqidan, rom dasaqmebulTa pirdapiri CarTuloba saxeze ar iyo monawilebis 
sqemis ararsebobis faqtorTan erTad, rac ver uzrunvelyofda dasaqmeb-

ulTa loialurobas kompaniisadmi.163
 mesame modeli SemoTavazebul iqna Dalmine Spa-s mier. es korpora-

cia dafuZnda XX saukunis dasawyisSi da 1909 wlidan daiwyo warmoeba.  
2002 wels Dalmine Spa gaxda Technic Group-is wevri, romelic Semdgom, Ta-

vad  Tenaris Group-is SemadgenlobaSi Sevida. es  kompania italiis foladis 
milebis pirveli mwarmoebelia. iniciativa, romelic warmoadgina Dalmine 
Spa-m,  SeiZleba, CaiTvalos italiaSi erTaderT mcdelobad dasaqmebulTa 
finansuri monawileobis gansaxorcieleblad. 2000 wels korporaciam da 
dasaqmebulTa warmomadgenlebma miaRwies SeTanxmebas, romelic mimar-

Tuli iyo dasaqmebulTa finansuri monawileobisaken, kerZod, wilobrivi 
monawilebos sistemisaken. es SeTanxmeba atarebda Semdeg Sinaarss:

1) korporaciis warmoeba aucileblad mimarTuli unda yofiliyo kapi-
talis gazrdisken; 

2)  kompaniis wilebi unda gansazRvruliyo saerTo wilebad;
3) wilebis fasi unda gaTanabreboda wilebis oficialur sabazro Ri-

rebulebas;
4) dasaqmebulebs unda SeZlebodaT dayrdnobodnen  TFR fonds (sruli 

moculobis 70%-mde) kompaniis aqciebis SesaZenad;
5) dasaqmebulebi, romlebmac SeiZines kompaniis aqciebi, aucile-

blad unda gawevrianebuliyvnen Associazione Dipendenti Azionisti Dalmine-Si 
(dasaqmebul-aqcionerTa asociacia);

6) Tu dasaqmebulTa jamuri wili aRemateboda kapitalis raodenobis 
10%-s,  maSin isini aucileblad warmodgenili unda yofiliyvnen direq-

lurobisaTvis.
162 R. Molesti, me-4 sq., 66.
163 iqve, 251-254.
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torTa sabWoSi.
aRwerili gegma warumatebeli gamodga da aCvena, rom 3000 muSa-mosam-

saxuridan mxolod 215-ma SeiZina kompaniis wili. es ki mxolod mTliani 
kapitalis 2% iyo. garkveuli periodis Semdeg, gamoikveTa am proeqtis 2 
mTavari nakli: 1) dasaqmebulebs aqciebiT ar hqondaT  uzrunvelyofili 
araviTari ekonomikuri sargebeli da 2) am aqciebis fasi iyo yvelaze maRa-

li istoriuli fasi, romlisTvisac Dalmine-s aqciebs odesme miuRwevia. es 
ori garemoeba iseve, rogorc dasaqmebulTa codnis simwire aqtiur monaw-

ileobaze, am gegmis gaWianurebis safuZveli gaxda.164
„Dalmine“-s gamocdilebam kidev ufro cxadi gaxada, rom profkavSire-

bi cdilobdnen CaebaT dasaqmebuli-aqcionerebi korporaciul marTvaSi, 
raTa maTTvis ganemtkicebinaT adgili direqtorTa an sameTvalyureo 
sabWoebSi. miuxedavad aRniSnulisa, dasaqmebulebs xeli miuwvdebodaT mx-
olod korporaciis garkveuli raodenobis wilze. es moTxovna amJRavneb-

da iniciativis mTavar mizans: TanmSromelTa mier aqciebis floba emsax-
ureboda ara stabilurobis Seqmnas, aramed dabali fenebis mier finansur 
transaqciebSi monawileobis xelSewyobas. es ki, Tavis mxriv, ugulebe-

lyofda finansuri monawilebis fundamentur logikas.
sabolood, ESOP-is implementacia 2000 wels moaxdina Gucci Group-ma. 
Gucci Group-ma profkavSirebTan erTad Seadgina gegma, romlis mizani 

iyo, daecva korporacia mtruli STanTqmisagan.165 am SemTxvevaSi, ESOP-is 
arsi mdgomareobda imaSi, rom korporaciis wilebis daufleba xdeboda 
Trattamento di Fine Rapporto-s166 meSveobiT da, ufro metic, dasaqmebulTa 

„produqtiulobis bonus“ aqciebad gardaqmniT. profkavSirebTan Se-

Tanxmebis miRwevis Sedegad, dafuZnda axali gaerTianeba _ dasaqmebul-
aqcionerTa asociacia, romlis mizani iyo aqcionerTa krebaze167 yvela 
im dasaqmebulis warmodgena, romlebic flobdnen wils. Gucci-is (iseve, 

164 iqve, 256-258.
165 iseT kompaniebSi, sadac ar aris maJoritari aqcioneri, am modelis ganxor-

cieleba xelsayrelia. is xels uwyobs kompaniis marTvaze kontrolis SenarCunebas 

aqciebis gadacemiT kompaniis stabilur nawilze _ aqcioner-TanamSromlebze. am 

meTodiT korporacia Tavidan icilebs mesame piris mier aqciebiT spekulaciebis 

risks. Sead R. Caragnano & G. Caruso, L’ESOP, uno strumento per l’impresa minore, in Dossier 
ADAPT, no 1, January 22, 2010, at 2.
166 italiuri Trattamento di Fine Rapporto-s (TFR) saerTo anazRaureba, romelsac dasaqmeb-

uli miiRebs SromiTi urTierTobis dasrulebisas (ara aqvs mniSvneloba daiTxoven, 

TviTon miiRebs gadawyvetilebas SromiTi urTierTobis Sewyvetaze, pensiaze gava, 

Tu SromiTi urTierTobis vada amoiwureba).
167 Gucci Group-sa da profkavSirebs Soris miRweuli SeTanxmeba xelmisawvdomia 

<http://www. fi lcams.cgil.it/Info.nsf/dcb5d1ddc38d96c9c1256a4e002ce418/9ecd 17c8483ef944c125
6c28004988e1!OpenDocument>.
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rogorc evropaSi moqmedi ESOP-is sxvadasxva nairsaxeobis)168 gegmis mTa-

vari maxasiaTebeli iyo avtonomiuri, Tumca koleqtiuri marTva kompaniis 
aqciebisa, mmarTveli organos interesebisgan damoukideblad.

7.1.  finansuri monawileoba da italiis                           
privatizaciis procesi

rogorc zemoT aRiniSna, dasaqmebulTa finansuri monawileoba pirdapir 
iyo dakavSirebuli privatizaciis procesTan. zogadad, italiis priva-

tizaciis procesSi ar xdeboda legaluri Careva. miuxedavad amisa, 1990 
wlidan  samarTlebrivi regulaciebis ricxvi gaizarda. regulaciebSi 
ar iyo gansazRvruli dasaqmebulTa mier wilis SeZenasTan dakavSire-

buli sakiTxebi. amasTan, sakiTxs ar moicavda mTavrobis is dadgenile-

bebi, romelic exeboda saxelmwifo qonebis gayidvas. arc problemasTan 
dakavSirebiT SemdgomSi gamocemuli kanonebi agvarebda TanamSromelTa 
mier aqciebis flobis sakiTxs arc konkretuli sargeblis saxiT da arc 
saprivatizacio procedurebis meSveobiT.

1997 wels italiaSi amoqmedda pirveli regulaciebi dasaqmebulTa 
monawileobasTan dakavSirebiT.  №314/97 sakanonmdeblo gankargulebis 
me-3(z) muxlis me-2 abzacis, respublikis prezidntis 1986 wlis 22 dekem-

bris №917 gankargulebis Secvlili 48-e muxlis mixedviT (romlis safuZ-

velzec SeZenili aqcia avtomaturad iTvleboda dasabegri Semosavlis wy-
arod), kompaniis mier gamocemuli da dasaqmebulTa mier SeZenili aqciebis 
fasi ar iyo dakavSirebuli dasaqmebulTa SemosavalTan. 

ufro metic, norma, romelic dasaqmebuls aniWebda ukeTes pirobebs 
aqciebis SesaZenad, gauqmebul iqna Interministerial Committee for Economic Plan-
ning-is (CIPE) mier 1992 wlis 30 dekembris gadawyvetilebiT. me-9 punqtis 
mixedviT, dasaqmebulebs ekisrebodaT regularuli fuladi Senatanebi an 
sxva valdebulebebi imis mixedviT, rogorc nawildeboda kompaniis aqcie-

bi, sadac mimdinareobda privatizaciis procesi. 
1999 wels italiis mTavrobam miiRo gankarguleba №505/99,  raTa 

aRekveTa 1997 wlis gankargulebiT Semsubuqebuli dabegvris ukanono gam-
oyeneba. miuxedavad imisa, rom sakanonmdeblo organo emxroboda dasaqme-

bulTa finansur monawileobas, mainc awesebda garkveuli saxis sanqciebs.
ori gansxvavebuli winapiroba dawesda dasaqmebulTa finansuri mon-

wilebis dabegvris Sesamsubuqeblad: 1) Sesyiduli aqciebis jamuri Rireb-

168 ubralod ramdenime magaliTi: Auchan-i safrangeTSi, Homag Ag. germaniaSi, Voestal-
pine-i avstriaSi, Herend-is ESOP-i ungreTsa da Tullis Russel-is ESOP-i gaerTianebul 

samefoSi.
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uleba ar unda yofiliyo 4 milion italiur liraze meti;  2) dasaqmebuli 
wilis mflobelebi unda yofiliyvnen sul mcire 3 weli mainc. 

sagadasaxado SeRavaTebis Semcireba kompensirdeboda sxva saxis sarge-

bliT. metic, maregulirebeli organo saSualebas iZleoda iseTi aqciebis 
yidvisac, romelic TviT kompanias ekuTvnoda. 

sagadasaxado SeRavaTebis arseboba, kompaniis kuTvnili aqciis SeZeni-
sas, iwvevda profesiuli kavSirebis dainteresebas TanamSromelTa finans-

uri monawileobis mimarT.
am SemTxvevaSi, aucileblad unda ganvixiloT is SemTxvevebi, romlebic 

exeba italiis im Ria sazogadoebebs, romlebmac sakuTar Tavze gamoscada 
privatizaciis procesi.

Credito Italiano _ korporaciam sajarod gaitana rogorc dasaqmebul-

TaTvis specialurad SemuSavebuli SezRuduli aqciebi, aseve darCenili 
kapitalis Rirebulebis aqciebi. amis Semdeg ki, SeTavazebul iqna fasdak-

leba aqciebis SesaZenad. kerZod, dasaqmebuli sargeblobda 10%-iani fas-

daklebiT, Tuki piri moindomebda aqciis Sesyidvas. amasTan, yoveli meaTe 
SezRuduli aqciis SeZenisas, dasaqmebuli erTi aseTi tipis  aqcias usasy-

idlod iRebda.
Banca Commerciale Italiana _ dasaqmebulebs SeeZloT esargeblaT ro-

gorc specialuri SeTavazebebiT, aseve fasdaklebiTac, sxva Cveulebrivi 
aqciebis fasebTan SedarebiT.

ENI _ korporaciam, dasaqmebulTa mier aqciebis SeZenis wasaxalise-

blad, misca maT saSualeba am miznisaTvis gamoeyenebinaT sapensio fond-

ebi. amis Sedegad, kompaniis kapitalis 1% aTvisebul iqna dasaqmebulTa 
mier (35.000-dan-40.000 aqcioneri dasaqmebuli). dasaqmebul-aqcionerTa 
didma odenobam moiTxova gadacemiTi xmis micemis (proxy voting) gamoyenebis 
saWiroeba. samoqlaqo kodeqsis 2372-e muxlis moTxovnisa (erT pirs ar See-
Zlo 200-ze meti piris warmodgena) da dasaqmebul-aqcionerTa ricxvidan 
gamomdinare, korporacias unda daeqiravebina damatebiT 175-200 TanamS-

romeli.
Telecom _ dasaqmebulebs SeeZloT aqciebis SeZena rogorc sapensio 

fondebis gamoyenebiT, aseve SeRavaTiani kreditis meSveobiTac, romelsac 
TviTon korporacia gascemda. am kreditis dafarva  xdeboda xelfasidan 
gamoqviTvis gziT. Telecom-ma gamosca 500.000 aqcia (mTliani kapitalis 
14%), romelic specialurad Seqmnili iyo kompaniis mosamsaxureTaTvis da 
saSualebas aZlevda mosamsaxureebs kompaniaSi yofnis yovel wels Seesy-
idaT imdeni aqcia, ramdensac eyofoda maTi TFR fondis 1/35-i.

San Paolo IMI _ 1993 wels turinis sabanko saxlma SeimuSava Sindicatio di 
voto, romelic SesaZleblobas aZlevda aqcioner dasaqmebulebs, koleqti-

urad emarTaT is uflebebi, romlebic miniWebuli hqondaT aqciis safuZ-
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velze, raTa SeenarCunebinaT saerTo pozicia aqcionerTa krebaze xmis mi-
cemis dros. 

Alitalia _ kompaniis gadawyvetilebas, mieyida sakuTari aqciebi dasaqmeb-

ulTaTvis, mohyva areuloba, rac ekonomikuri safuZvlebiT iyo gamowveuli.
Alitalia ekonomikur da organizaciul deficits ganicdida (mag., muSaxe-

lis maRali xarji, naklebi efeqtianoba, uwesrigoba, profkavSirebis frag-

mentacia). kompaniis direqtorebi, periodulad, daxmarebas sTavazobdnen 
aqciis mflobel TanamSromlebs, raTa xeli SeewyoT korporaciis ga-

naxlebisaTvis. garkveuli periodis Semdeg, aqcioneri dasaqmebulebi 
moiTxovdnen maT CarTvas gadawyvetilebis mimReb organos saqmianobaSi. 
kompaniam finansuri moTxovna daakmayofila imiT, rom TanamSromlebis 
kuTvnili 13 miliardis gamoyeneba SezRuda mxolod kompaniis aqciebis 
SeZeniT. Sedegad, dasaqmebulebma aiTvises kapitalis 20,5% da CaerTvnen 
korporaciis marTvaSi. Alitalia-s TanamSromlebis mier aqciebis flobis 
am modelma SeaCera muSaxelze gaweuli xarjis zrda da xelfasis mateba 
Caanacvla aqciebis SeTavazebiT. am yvelafris sanacvlod Alitalia-m miiRo  
SromiTi efeqtianoba, Semcirda zeganakveTuri samuSao da SemoRebul iqna 
modificirebuli SromiTi  kompensaciis sqema. am SeRavaTebma kompanias sa-
Sualeba misca, aqciebis gamoSvebis Sedegad, wliurad daezoga 100 milioni 
lira maSin, rodesac gayiduli aqciebis Rirebuleba mxolod 40 milions 
Seadgenda. 

1998 wels ganxorcielebul iqna dasaqmebulTa wilobrivi monawile-

obis gegma, romlis safuZvelsac warmoadgenda: 1) axali aqciebis gamoS-

veba, romelTa saerTo Rirebuleba iyo 520 miliardi lira (mTliani 
kapitalis 20%);  2) finansuri monawileobis modeli ayalibebda indus-

triuli urTierTobebis axal formas da moicavda orive mxaris mier 
gasavlel yvela saxis procedurasa da saWiro informacias; 3) direq-

torTa sabWoSi 3 wevrisa da auditoris dasaqmebulTa warmomadgenlad 
daSveba.

aqcionerma dasaqmebulebma TavianTi wili gadaandes Alitalia-s Svi-
lobil kompanias, romelic SezRuduli pasuxismgeblobis sazogadoe-

bis formiT Seiqmna. es kompania warmoadgenda mosamsaxureebs kompa-

niis organoebSi da axorcielebda xmis micemis uflebas aqcionerTa 
krebaze. 

muxedavad amisa, uTanxmoeba warmoiSva profkavSirebsa da korpora-

cias Soris. warmoiSva uTanxmoeba, romelic ukavSirdeboda dasaqmebulTa 
aqciebsa da maT monawileobas korporaciul marTvaSi. msgavsi dapirisp-

ireba ar iZleoda saerTo gadawyvetilebis miRebis SesaZleblobas, rac 
garduvalia aseTi tipis sistemebSi.

1999 wels Alitalia-m daiwyo gacvlis sajaro SeTavazeba: aqcioner 
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dasaqmebulebs SeeZloT gaeyidaT Alitalia-s aqciebi da sanacvlod mieRoT 
Svilobili kompaniis aqciebi. SeTavazeba warumatebeli gamodga: gayid-

uli aqciebis Rirebulebam Seadgina kompaniis kapitalis 1.3%, nacvlad 
dagegmili 7%-sa. 

erT-erTi mTavari nakli Alitalia-s finansuri monawileobis modelis iyo 
is, rom aqciis mflobeli dasaqmebulebi uars ambobdnen kompaniis aqciebi 
(romlebic gatanili iyo birJaze) gaecvalaT holdingis aqciebSi, romle-

bic birJaze ar iyo gamotanili. metic, kompania sargeblobda im fuliT, 
romlis dazogvac xdeboda axali TanamSromlebis daqiravebis xarjze, 
profesiuli kavSirebis TanadaxmarebiT. Tumca, gegmis warmatebulad 
ganxorcieleba xels uSlida sxva faqtorebic, maT Soris gansxvavebuli  
interesebi da molodinebi rogorc muSa-mosamsaxureTa, aseve profka-

vSirebis mxridan. xelSemSlel faqtorad iTvleba, aseve am institutis 
(EFP) mimarT italiis mTavrobis indiferentuli damokidebuleba. mniS-
vnelovani gadawyvetilebis miRebis uunarobam ki, gamoiwvia TiToeuli mx-
aris araefeqtiani saqmianoba.

italiis privatizaciis procesidan ramdenime mniSvnelovani faqtori 
ikveTeba.

pirvel rigSi, italiaSi SemoRebul iqna dasaqmebulTa wilobrivi 
monawilebis instituti. miuxedavad iuridiuli struqturis uqonlobisa,  
misi arseboba privatizaciis procesis Semdgom Seqmnili korporaciebis 
(korporaciuli marTvis mxriv) umniSvnelovanes maxasiaTebels warmoad-

genda. 
ufro metic, finansuri gadmosaxedidan, dasaqmebulebisTvis aqciebis 

gadacema iyo erTjeradi aqti da ara korporaciis mudmivi politika. 
aseve, is wamaxalisebeli faqtorebi, romelic miniWebuli hqonda dasaqme-

bulebs aqciaTa SesaZenad, atarebda mxolod ekonomikur saxes (finansuri 
sargebeli, fasdakleba aqciaTa SeZenis dros). es faqtorebi ar Seicavda 

„korporaciul“ uflebebs. mag., korporaciul marTvaSi maT monawileo-

bas an informaciis xelmisawvdomobasTan dakavSirebuli sakiTxebis ga-
martivebas. 

aucileblad unda aRiniSnos, rom italiis privatizaciis procesTan 
dakavSirebuli movlenebi ar SeiZleba CaiTvalos dasaqmebulTa finans-

uri monawileobis formebad ramdenime mizezis gamo: 1) dasaqmebuli aq-
cionerebi ar flobdnen gansakuTrebul uflebas mcire aqcionerebTan 
SedarebiTac ki; 2) aqcioner dasaqmebulTa asociacia, romelic spontanu-

rad Camoyalibda aqciebis ganawilebis Semdgom, oficialurad ar iqna aRi-

arebuli. gamodis, rom yvelafris miuxedavad, italiuri privatizaciis 
procesi ver CaiTvleba dasaqmebulTa mier wilobrivi monawileobis swor 
formad.
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aqedan gamomdinare, monawileTa umetesi nawili TanamSroblebis fi-

nansur monawileobas aRiqvamda finansur investiciad.

7.2. finansuri monawileobis istoriuli evolucia italiuri 
samarTlebrivi sistemis qveS

finansuri monawileobis, kerZod, muSa-mosamsaxureTa finansuri monaw-

ileobis koncefcia italiis samarTlebriv sistemaSi mxolod mogvianebiT 
gamoCnda. miuxedavad Tavdapirveli winaaRmdegobisa, sakanonmdeblo or-

ganos mier finansuri monawileobis mxardaWera Cans dRes arsebul araerT 
normatiul aqtSi. magaliTad, italiis konstituciis  46-e169 da 47-e 170 mux-

lebi akanonebs TanamSromelTa uflebas, wvlili Seitanon kompaniis marT-

vaSi da aRiarebs maT mier aqciebis flobas. Tumca, es muxlebi ar Seicavs 
finansuri monawileobis ganxorcielebis konkretul formebs. maT aqvT, 
ubralod, sarekomendacio xasiaTi ekonomikuri sistemis ufro farTo da 
diversificirebuli saxiT CamoyalibebisaTvis. 

1950-ian-60-ian wlebSi finansuri monawileobis sakiTxma italiaSi aq-
tualoba SeiZina da politikosebis debatebis sagani gaxda axali saga-
dasaxado SeRavaTebis SemoReba. 

farTo mxardaWera finansuri monawileobis am formis mimarT ganpiro-

bebuli iyo politikuri surviliT, Seqmniliyo ekonomikuri demokratia.
Tumca, enTuziazmiT ganmsWvaluli wamowyebebi ar ganxorcielda. 
1980-ian wlebSi (1987 wlis safondo birJis kraxamde) italiuri kom-

paniebis umravlesobam daiwyo fasiani qaRaldebis gadacema (SeTavazeba) 
Tavisi TanamSromlebisaTvis.

msgavsi SeTavazebebisa umetesoba italiis samoqalaqo kodeqsis 2441-e 
muxlSia warmodgenili, maTi formebi cvalebadia: isini SeiZleba, gankuT-

vnili iyos yvela fdasaqmebuli TanamSromlisaTvis, an mxolod kompaniis 
menejerebisaTvis;171 isini SeiZleba iyos  saerTo an privilegirebuli xasi-
aTis matarebeli.

oTxmocdaaTian wlebSi italiaSi samarTlebrivi da ekonomikuri 

169 italiis konstituciis 46-e muxli adgens: „imisaTvis, rom gamyardes Sromis eko-

nomikur-socialuri aspeqti, respublika aniWebs uflebas dasaqmebuls kanoniT 

dadgenil CarCoSi CaerTos kompaniis marTvaSi“.  
170 italiis konstituciis 47-e muxlis 1-li punqtiT, „respublika xels uwyobs da 

uzrunvelyofs yvela saxis danazogs; igi aregulirebs, koordinacias uwevs da 

akontrolebs kreditebis gacemas“. me-2 punqtiT dgindeba _ „..igi axalisebs xalxis 

xelmisawvdomobas danazogebze sacxovreblis, sasoflo-sameurneo sakuTrebisa 

uzrunvelsayofad da, pirdapiri Tu iribi gziT, qveynis udides kompaniebSi inves-

ticiebs“.
171 magaliTad, 1982 wels kompania FIAT-is mier gacemuli aqciebi gankuTvnili iyo 

misi direqtorebisa da menejerebisaTvis.
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struqtura mTeli rigi faqtorebis gamo Seicvala:
(a) gadaRlili dasaqmebulebisaTvis aqciebis miyidvis idea dainerga 

swored ise, rogorc 1992 wels satendero SeTavazeba;
(b) kompaniis aqciebis mimRebi gaxda is TanamSromeli, romelmac priva-

tizeba ganaxorciela;
(g)  saxeze iyo dasustebuli saojaxo tipis kompaniebi;
(d) 1998 wlis italiis Testo Unico emxroboda umciresobaSi myof aqcio-

nerebs;
(g) cvlilebebi gamoiwvia tradiciuli socuzrunvelyofis sistemis 

dakninebam;
(d) cvlilebebi gamoiwvia korporaciuli marTvis saerTo samarTlis 

(anglosaqsurma) gavlenam da mogebaSi monawileobis sistemis gegmam;
(e) amasTan, saxeze iyo efeqtiani, CarTuli da moqnili dasaqmebulis 

saWiroeba.
aqedan gamomdinare, SegviZlia, vTqvaT, rom dasaqmebuli aqcionerebis 

instituti italiaSi ganviTarda mas Semdeg, rac warmoiSva idea, romlis 
mixedviTac TanamSromeli aqcionerebi unda yofiliyvnen Sromisa da kapi-
talis damaregulirebeli instrumenti (samocian da oTxmocian wlebSi), 
romelic ekonomikuri demokratiis gzaze daayenebda sawarmos. 

Tumca, droTa ganmavlobaSi sabolood daikarga is politikuri ni-
uansebi, romlebic ekonomikur da finansur instrumentebs marTavda 
kompaniis efeqtianobisa da produqtiulobisaken. 1980 wlidan italiaSi 
gaZlierda kompaniis TanamSromlebis mier ekonomikuri da politikuri 
taransformaciebis kuTxiT arsebuli  valdebuleba (profkavSirebma nak-
lebad mtruli damokidebuleba daimsaxures da ormocdaaTian wlebSi sab-
olood warmoSva meti moqnilobis aucilebloba samuSao procesSi, aseve 
maRlteqnologiuri samuSaoebis Catareba muSaxelis kompensaciis (misi 
sqemis)172 dabegvris sferoSi).

e.w. Marcora-s kanoni (1985 wlis 49 kanoni)173 amoqmedda qveyanaSi Sromis 
bazris gasaumjobeseblad, kooperativebis Camoyalibebis xelSewyobisaT-

vis, italiis kulturuli TvalsazrisiT midrekilebis Sesabamisad finans-

uri monawileobis modelebisaken.174

172 R. Molesti, me-4 sq., 237. 
173 Marcora-s kanonTan SesabamisobaSi, dasaqmebuls, namati gasamrjelos miRebiT kom-

paniebSi, SeuZliaT xelfasis zrda. ix. M. Silani, 158-e sq.
174 italiis samoqalaqo kodeqsis 2511-e muxlSi kooperativi ganisazRvreba, rogorc 

cvalebadi kapitalisa da mravalmxrivi miznebis mqone kompania, romlis saqmiano-

bac mimarTulia misive wevrebis sakeTildReod. aqdan gamomdinare, kooperativebs 

SeuZliaT, ganaxorcielon ekonomikuri aqtivoba, romelic Seqmnis sargebels, im-

isaTvis, rom pirdapiri mogeba naxon misma wevrebma. Tumca, „namdvili“ koopera-

tivi dafuZnebulia urTierTsanacvlo sargebelze, romelic ar aris did mogebaze 
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7.3. italiis samoqalaqo kodeqsi da finansuri monawileoba

koncefciam, romlis Tanaxmadac daqiravebuli muSaxeli flobda 
aqciebs, Tavisi ormxrivi Tviseba dakarga da nacvlad individualuri 
poziciisaken mimarTuli „ekonomikuri demokratiis“ formebi ganvi-
Tarda.

1980-ian wlebSi, dasavleTis qveynebSi „wilobrivi ekonomikis“ 
cneba gavrcelda. am cnebis Tanaxmad, makroekonomikur sargebels qm-
nis dasaqmebuli Tavisi finansuri monawileobiT. 1990 wels imave idea, 
dasaqmebulis monawilebisa, miCneul iqna sagadasaxado stimulirebisa 
da kompensaciis moqnilobis uzrunvelyofis iaraRad. amitomac kom-

paniebma maTi ganxilva daiwyes rogorc finansirebisa da kapitaliza-

ciis saSualebisa. 
sinamdvileSi italia flobs yvela im samarTlebriv instruments, 

romelTa saSualebiTac igi ganaxorcielebs ESOP-s an, minimum, msgavs mod-

els finansuri monawileobisa.  aseTi instrumentebi aRwerilia italiis 
samoqalaqo kedeqsSi, romelic ar aris organuli, sruli da sistemuri. 

pirvel rigSi, italiis samoqalaqo kodeqsis 2099-e muxlis mesame 
punqti mixedviT,175 mkafiod aris dadgenili dasaqmebulis monawileoba 
saaqcio sazogadoebis kapitalsa da mogebis sakiTxSi, kompensaciis sxva 
sistemebTan erTad  (mag., komisiebi da produqtis miRebaSi monawileo-

ba). kompaniis mogebaSi monawileoba aris xelfasis cvalebadi forma an 
sruli (yovlismomcveli) kompensacia dasaqmebis pirobebiT (anu Sromis 
xelSekrulebis pirobebiT), romlis causa tipica, kerZod, maSin, rode-

sac TanamSromloba qvemdebareobasa da anazRaurebis procesSi ormagi 
sargeblis miRebiskenaa mimarTuli, ar azaralebs kompaniis ekonomikas 
cvladi anazRaurebis pirobebSi.

Semdeg, samoqalaqo kodeqsi adgens debulebebs, romelTa klasifi-

kaciis mixedviT, finansuri monawileobis garigeba SeiZleba davyoT or 
kategoriad:

(a) debulebebi, romlebic pirdapir dasaqmebulis finansuri monaw-

ileobis sasargeblodaa  mimarTuli;
(b) debulebebi, romelebic iribad uwyobs xels dasaqmebulis fi-

nansur monawileobas kompaniaSi.

gamsvleli. miuxedavad amisa, kooperativebis Sida struqtura ikavebs kompaniis 

finansur potencials. TiToeuli wevri sargeblobs xmis Tanabari uflebiT, kom-

paniebSi maTi Senatanisa da wilis miuxedavad.
175 2099-e muxlis me-3 punqtis mixedviT, TanamSromlisaTvis anazRaurebis micema 

SesaZloa moxdes misi sruli monawileobiT kompaniis finansur saqmianobaSi. es Sei-

Zleba ganxorcieldes dividendebiT, mogebiT an raime arafuladi saxiT gamoxat-

uli sikeTiT.
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am debulebebs moicavs italiis samoqalaqo kodeqsis 2349-e muxli 
(usasyidlo aqciebis gamoSveba gauTvaliswinebeli mogebis misaRebad), 
2441-e muxlis me-8 punqti (kompaniis kapitalis zrda specialurad daq-

iravebuli muSaxelisaTvis), 2358-e muxlis me-3 punqti (finansuri op-

eraciebi aqciebze). aseve, gasaTvaliswinebelia 2345-e muxli (damate-

biTi momsaxurebis aqciebi), 2350-e muxlis me-2 punqti (dividendisa da 
salikvidacio wilze ufleba) da 2351-e muxlis me-2 puqnti (upiratesi 
aqciebi).

rac Seexeba dasaqmebulTa monawileobas kompaniis kapitalSi, 
aqciebis Sesyidva iwvevs investiciebs, romelic SeiZleba gamoixatos 
rogorc dividendis ganawilebaSi, ise aqciebis Rirebulebis zrdaSi. 

aqedan gamomdinare, dasaqmebulis sruli monawileoba kompaniis 
ekonomikur qmedebebSi, garkveulwilad, sariskoa kompaniis aqciebisaT-

vis (riski gadadis kompaniaze).
aqcioneri dasaqmebulis wvlili kompaniisaTvis ar moicavs samuSaos 

intensiurobisa da moculobis aspeqts, magram kapitalisa da upiratesi 
aqciebis gamoyofis SemTxveva ar ganekuTvneba dasaqmebulis mier samuS-

aos Sesabamis kompensacias. faqtobrivad, aqciebi ganixileba, rogorc 
sargebeli kapitalidan, es msgavsia aucilebeli, arasaxelfaso kompen-

saciisa, romelsac damatebiT SeRavaTs uwodeben.
yovelive zemoT aRniSnulis mizania kompaniisa da dasaqmebulis 

saerTo interesebis miRweva, imisaTvis, rom TanamSromlebi metad erT-

gulebi da loialurebi gaxdnen damsaqmebeli kompaniis mimarT. dasaqme-

bulis keTilsindisierebis, erTgulebis faqtori moqmedebs mene-

jerebis SemTxvevaSic (gansakuTrebiT administratorebis SemTxvevaSi, 
ganurCevlad imisa, arian Tu ara isini daqiravebulebi)  aqciebis swrafi 
miyidviT, an uflebis gadacemiT SeTavazeba konkretul ekonomikur 
Sedegebs ukavSirdeba.

msgavsi garemoebebis Seqmna erTgulebis Camosayalibeblad saWiroe-

bs specialur kontrols fiqsirebuli da danamati kompensaciis odeno-

baze, romelic, saboloo jamSi, miznad isaxavs xarisxisa da samuSao pro-

cesis gaumjobesebas, met produqtiulobas (Sesabamisad, menejerebis 
produqtiulobis zrda naCvenebia maTi investiciebidan da safondo Se-
Tavzebebidan gamomdinare).

italiis samoqalaqo kodeqsSi msgavsi individualuri pozi-

cia dasaqmebulis finansur monawileobaSi bolos ganxorcielebuli 
sakanonmdeblo cvlilebebis Semdeg gaCnda.

dasaqmebuli aqcionerebis roli kompaniis ganviTarebaSi srulad 
ar aris ugulebelyofili (miuxedavad imisa, Tu rogor debulebebs ey-
rdnoba), igi standartizebulia da monawile ganixileba, rogorc dam-
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bandebeli aqcioneri, romlisTvisac prioritetulia ara investiciis 
zrda, aramed monawileoba da im konpaniis xelSewyoba da ganviTareba, 
sadac muSaobs.

kerZod, ki aqciner dasaqmebulze ar vrceldeba aranairi orga-

nizaculi avtonomia da is ver moqmedebs direqtorTa sabWos movaleo-

bis farglebSi. 
axla ki, ganvixiloT italiis samoqalaqo kodeqsis yvelaze metad 

saintereso Tavi, romelic awesebs finansuri monawileobis farglebs 
italiaSi.

pirvel rigSi, 2349-e muxli: igi Seicavs uZveles danawesebs garige-

baze, romelic kompaniebsa da aqcioner TanamSromlebs Soris ideboda. 
es muxli saaqcio sazogadoebebis TanamSromlebs kompaniis mogebiT 
sargeblobis SesaZleblobas aZlevs. es operacia SesaZloa, ganxor-

cieldes rogorc ufaso aqciebis gadacemiT (2349-e muxli, 1-li punq-

ti176), ise (№6/2008 sakanonmdeblo gankargulebiT) aqciebis flobis gar-

eSe, finansuri monawileobis sxva formiT (2349-e muxlis me-2 punqti177). 
am debulebebis Tavisebureba imaSi mdgomareobs, rom igi mimarTulia 
individualurad aqciebis mflobelisaken. Tumca, kompaniebi metad 
mimarTaven aqciebis gadacemis Sereul formas. kerZod, ufaso aqciebs 
aqvs imis potenciali, rom TanamSromelma miiRos isini (bonus aqciebis 
privatizebis procesi). Pirelli Spa-m (manqanis saburavebis, naxevrad sat-

virTo avtomobilebis da motocikletebis mwarmoebeli italiuri saa-
qcio sazogadoeba) finansuri monawileobis msgavs formas mimarTa, anu 
gamoyo aqciebi yvela TanamSromlisaTvis da specialuri SeRavaTebi 

gasca mTavar menejerebze.
kerZod, ki am kompaniis SemTxvevaSi, sayuradRebo da sainteresoa is, 

rom mas ar dauwesebia aranairi SezRudva aqcionerebisaTvis arc xmis 
micemis procesSi. niSandoblivia, rom wilobrivi monawileobis gegma 
moiTxovs specifikuri SemzRudveli piroebebis adaptacias dasaqmeb-

ulebisaTvis. msgavsi debulebebi mimarTulia, pirvel rigSi, aqciebis 
gasxvisebisa da mesame pirebis mxridan Sesyidvis Tavidan acilebisaken. 
ufaso aqciebis ganTavseba SeiZleba rogorc kompaniis TiToeuli Tanam-

176 2349-e muxlis pirveli punqtis mixedviT, „kompaniis Sida aqtebiT nebadarTu-

lia, kompaniis saerTo krebaze, aqcionerebis SeTanxmebis SemTxvevaSi, dasaqme-

bulebze dividendebis gacema. gansakuTrebuli tipis aqciebis SemTxvevaSi, gan-

sxvavebulia aqciebis gadacemis forma, procedura da uflebebi.“ inglisuri 

Targmanis red. V. Piacentini, Codice Civile Italiano Tradotto in Inglese _ Parte Societaria, 
3rd ed., (2014).
177 2349-e muxlis meore punqtiT,  „saerTo krebaze SesaZloa, TanamSromlebs ga-

daeceT ufleba, romlis mixedviTac, maT SeeZlebaT, marTon kompaniis finansuri 

instrumentebi“ inglisuri Targmanis red. V. Piacentini, 176-e sq.
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Sromlis, ise Svilobili kompaniebis TanamSromelTa CarTvac gamoiwvi-

os. msgavsi gafarToeba iribad aRiarebulia 2358-e muxlis me-3 punqtSi178 
da Semdgom ki, Testo Unico-s 134.3 muxliT (№58/1998), TanamSromlebis 
mier konkretuli kompaniebis aqciebis yidvasTan dakavSirebiT.

2441-e muxlis me-8 punqti179 im akrZalvis an SezRudvis SesaZle-

blobas, romelic exeba uars dasaqmebulTaTvis gamoSvebuli aqciebis 
upiraesi Sesyidvis uflebaze. rogor wesi, am uflebiT yvela partniori 
Tanabrad sargeblobs, gansxvavebiT SemTxvevisa, rodesac kapitalis zr-

dasTan gvaqvs saqme. es ufleba aqcionerebs aZlevs imis SesaZleblobas, 
rom SeinarCunon TavianTi poziciebi da roli kompaniaSi rogorc ad-

ministraciuli, ise finansuri monawileobis TvalsazrisiT.
dabolos, 2358-e muxlis me-8 punqtiT180 dgindeba danawesi, romelic 

krZalavs sesxis gacemas da uzrunvelyofs grantebs kompaniisaTvis 
aqciebis SesaZenad im pirobiT, rom es kompaniis Svilobil sawarmoebs 
daexmareba. zogadad 2358-e muxlis danawesi krZalavs finansur daxmare-

bas. Tumca, am muxlis pirvel paragrafSi mocemuli akraZalvebi msgavsi 
wesebiT dgindeba, rom „kompanias SeuZlia, uari Tqvas sesxebis gacemaze 
da arc imis ufleba misces Tavs, rom gasces grantebi [aqciebis] Ses-
asyidad, an sakuTari aqciebis gamosasyidad“; amas exeba swored 2358-e 
muxli. unda aRiniSnos, rom es norma 2008 wlis sakanonmdeblo refor-

mis Sedegad Secvlilia da igi xels uwyobs finansuri insrtumentebis 
gamoyenebas.

7.4 dasaqmebul-aqcionerTa asociaciebi da xmis micema 
warmomadgenlis meSveobiT (Proxy voting)

arsebobs uamravi mniSvnelovani Rirebuleba, romelic dasaqmebulis sa-
kuTrebasTan aris dakavSirebuli.  swored aseTia gadawyvetilebis kole-

qtiurad miReba. italiam es sakiTxi moagvara sakorporacio samarTlis 
ukanaskneli reformiT.

Testo Unico (konsolidirebuli kanoni) finansuri Suamavlobis Taobaze 

178 2358-e muxlis me-3 punqtis mixedviT, „kompaniis direqtorebi amzadeben moxsene-

bas, sadac ganixilaven samarTlebriv da ekonomikur aspeqtebs, aseve, miTiTebebs 

kompaniis gadaxdisuunarobisa da likvidurobis Sesaxeb da kompaniaSi arsebul 

riskebs“. inglisuri Targmanis red. V. Piacentini, 176-e sq.
179 2442-e muxlis me-8 puqntis mixedviT, „aqcionerebis mier miRebuli gadawyvetile-

ba, Tu am gadawyvetilebis mixedviT, axali aqciebi gamoicema dasaqmebulTaTvis, 

saWiroebs xmaTa umravlesobas“. inglisuri Targmanis red. V. Piacentini, 176-e sq.
180 2358-e muxlis me-8 punqtis mixedviT, „am muxlis me-6 punqtSi mocemuli debule-

bebi vrceldeba aqciebis SeZenis xelSewyobasa da kompaniis marTvaze“. inglisuri 

Targmanis red. V. Piacentini, 176-e sq.
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(1998 wlis 24 Tebervali sakanonmdeblo gankarguleba №58) gansazRvrul 
debulebebs Seicavs dasaqmebulaqcionerTa Sesaxeb.181 

1998 wlis konsolidirebuli kanoni moicavs specialur normebs war-

momadgenlis meSveobiT kenWisyrasTan dakavSirebiT. 141-e182da 142-e183 mux-

lebis mixedviT, aqcionerTa „asociaciebis“ mizani iyo warmomadgenloba 
korporaciul Sekrebebze. 

aqcionerTa umciresobis, kerZod ki, dasaqmebulTa interesebis gaT-

valiswineba da dacva, Semdgom ufro gaZlierda italiis sakorporacio 
samarTlis reformiT (2003 wlis №6/2003 sakanonmdeblo gankarguleba). 
igi miznad isaxavda korporaciuli mmarTvelobis gamWvirvalobis zrdas.

reformiT, 1998 wlis Testo Unico-sTan mixedviT, aRiarebulia aqcioner-

Ta SeTanxmebebisaTvis iuridiuli Zalis miniWeba. garda amisa, mas daema-

ta specialuri samarTlebrivi normebi sindacati di voto, agreTve, sindacati 
di blocco, e.i. aqcionrTa daTqma, romliTac auqcioners SezRuduli aqvs 
aqciebis gasxviseba mesame pirze. miuxedavad Teoriuli SesaZleblobisa, 
rom saaqcio sazogadoebaSi dasaqmebuli aqcionerebi gavlenas moaxdenen 
korporaciul marTvasa da gadawyvetilebis miRebaze, misi praqtikuli 
ganxorcieleba  ver  mianiWebs  dasaqmebul aqcionerebs mniSvnelovan upi-

ratesobas, vinaidan saaqcio sazogadoebaSi gadawyvetilebas iRebs sakon-

trolo paketis mqone aqcioneri. ase rom, acionerTa umciresobis xmis 
micemis uflebis dasacavad, zemoaRniSnuli reformis mixedviT gaTval-

iswinebulia kenWisyraSi monawileobis  ori SesaZlo varianti:  fostiT an 

181 131-e muxlis mixedviT, aqcionerebs SeuZliaT miiRon e.w. „dabrunebuli“ aqciebi. 

yovelive es xels uwyobs kompaniebs Soris arsebuli aqciebis  yidva-gayidvebs. 
182 141-e muxlis 1-li punqti (aqcionerTa asociacia): „aqcionerTa asociaciebi, rom-

lebic floben xmis micemis uflebamosilebas, unda a) dafuZndes damowmebuli 

kerZo werilobiTi SeTanxmebT; b) ar unda moqmedebdnen kompaniis statusiT, gara 

asociaciis miznebis miRwevisaTvis ganxorcielebuli moqmedebebisa; g) unda Sedge-

bodnen, sul cota, 50 pirisagan, romlebic individualurad floben 0,1%-ze nak-

leb wils xmis micemis uflebiT“; me-2 punqti _ „1-li punqtiT gaTvaliswinebuli 

aqcionerebis mimarT ar gamoiyeneba 122-e muxli da me-3 da me-4 punqtebi“; me-3 
punqti _ „warmomadgenlobiTi uflebamosilebis miniWeba xdeba 142-e muxlis Se-

sabamisad (warmomadgenlis meSveobiT xmis micema). xmis micemis uflebamosilebebi 

eniWebaT asociaciis warmomadgenlebs“; me-4 punqti _ „asociacia xmas aZlevs im 

uflebamosilebis farglebSi, rac ganisazRvreba warmomadgenlobis Taobaze for-

maSi. asociaciisTvis ar aris aucilebeli [damatebiTi] uflebis  gadacema“.
183 142-e muxlis 1-li punqti (xmis micema warmomadgenlis meSveobiT): „delegatebze 

xmis ufleba gamoxmobadia da igi SeiZleba, gavrceldes erT Catarebul krebaze an 

Semdgom SesaZlo krebebzec; forma ar SeiZleba iyos carieli, igi unda Seicavdes 

TariRs, delegatis saxelsa da xmis micemis instruqcias“; me-2 punqti _ „ufle-

bamosileba SeiZleba SeizRudos xmis mcemis winadadebiT, romelic miTiTebulia 

uflebamosilebis farglebSi. aqciebi, romelsac aerTinebs uflebamosileba CaiT-

vleba krebis saerTo xmebis raodenobaSi“.
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telekomunikaciis sxva saSualebiT xmis micema (samoqalaqo kodeqsis 2370-
e muxlis me-4 punqti) da kenWisyra warmomadgenlis meSveobiT (samoqalaqo 
kodeqsis 2372-e muxli).

italiis samoqalaqo kodeqsis Tanaxmad,  warmomadgenlis meSveobiT 
xmis micema mkacrad regulirebuli proceduraa (magaliTad, is adgens 
aqcionerTa warmomadgenlebis maqsimalur zRvars da krZalavs anonimur 
warmomadgenlebs), Tumca aqcionerTa jgufebs saSualeba eZlevaT, daniS-

non warmomadgenlebad asociacia, kompania an nebismieri sxva koleqtiuri 
gaerTianeba an dawesebuleba (samoqalaqo kodeqsis 2372-e muxli). aqedan 
gamomdinareobs is, rom SesaZlebelia, Seiqmnas aqcionerTa asociaciebi, 
romlebic imoqmedeben aqcioneris saxeliT da maTi nebis Sesabamisad, raTa 
miscen xma. maSasadame,  2003 wlis  reformis Sedegad, arapirdapir, magram 
mainc Seiqmna samarTlebrivi CarCo.

7.5. rogor ganvaxorcieloT ESOP-i italiaSi 

am etapze, mas Semdeg, rac gamoikveTa finansuri monawileobis saerTaSor-

isod adaptirebuli samarTlebrivi CarCoebi italiaSi, yuradReba unda 
gavamaxviloT imaze, Tu rogor xorcieldeba  realurad ESOP-i italiaSi.

yvela ESOP-i moiTxovs fondis Seqmnas dasaqmebulTa interesebisaT-

vis. miuxedavad imisa, rom amgvari fondebi sayovelTaod gavrcelebulia 
saerTo samarTlis qveynebSi, italiuri kanonmdebloba iTvaliwinebs gan-
sxvavebul samarTlebriv instituts, romelSic nawilobriv gaziarebulia 
trastis maxasiaTeblebi.

mis Sesaqmnelad aucilebelia Semdegi nabijebi: 
1) fondi SesaZlebelia  finansdebodes  kontribuciebisa da kompaniis 

sesxebis meSveobiT. am SenatanebisTvis  SesaZlebelia, SemoRebul iqnes  
TanamSromelTa monawileobis forma. kerZod, italiis samoqalaqo kodeq-

sis 2349-e muxli kompanias aZlevs uflebas, gasces sargebeli TanamSrom-

lebze specialuri kategoriis aqciebis gamocemiTa da maTze usasyidlod 
gadacemiT.

2) SemdgomSi, fonds SeuZlia sesxis aReba bankidan an Tavad kompani-

idan; am ukanasknels, Tavis mxriv, SeuZlia, aiRos krediti bankis an sxva 
finansuri dawesebulebisagan. samoqalaqo kodeqsis 2358-e muxlis me-3 
nawilis Tanaxmad,  kompania uflebamosilia, aiRos sesxi aqciebisa da fa-

siani qaRaldebis SesaZenad, SemdgomSi, TanamSromlebsa da aqcionerebze 
gasanawileblad.

3) samoqalaqo kodeqsis 2441-e muxlis mixedviT, fondi SesaZlebelia, 
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kidev ufro ganviTardes. miznia, uzrunvelvyoT TanamSromlis ufleba, 
Seisyidos  sakuTar kompaniaSi aqciebi. kerZod, samoqalaqo kodeqsis 2441-
e muxlis me-8 punqtiT dgindeba, rom is SemTxvevebi, rodesac izrdeba saaq-
cio sazogadoebis kapitali, sadac erTi meoTxedi aqciebisa SesaZlebelia, 
gaices kompaniis dasaqmebulebze.

aqciebi erToblivad ganTavsdeba fondSi, rac Semdeg garkveuli peri-

odiT nawildeba dasaqmebulTa individualur angariSebze; xangrZlivoba 
damokidebulia, upirveles yovlisa, sakredito davalianebis dafarvasa 
da sagadasaxado valdebulebebis Sesrulebaze. fonds SeuZlia, krediti 
daabrunos kompaniaSi arsebuli SenatanebiTa da dividendebiT.

   aqedan gamomdinare,  italiuri kompaniebi, romlebic miznad isaxaven 
warmatebiT ganaxorcielon ESOP-i, efuZneba trasts. maT unda ixelmZR-

vanelon saerTo samarTlis wesebiT an SeTanxmebiT, romelsac SeiZleba, 
mohyves analogiuri institutebis Seqmna (holdinguri kompania, msgavsi 
struqturiTa da  samarTlebrivad  mboWavi trastis niSnebiT), aseve Sesa-
Zlebelia gamoyenebul iqnes arsebuli Sida [korporaciuli] wesebi (samo-

qalaqo kodeqsis 2349-e, 2358-e, III, da 2441-e muxlebi), agreTve, SeiZleba 
Seiqmnas iseTi instumentebi, rogoricaa fondi da trastuli fondi (negozi 
fi duciari).184

saerTo jamSi, samoqalaqo samarTlis tradiciis qveynebSi, romelebic 
orientirebulia ESOP-is warmatebiT integriaciisaken, arsebobs ori al-

ternativa: trastis legaluri transplantacia, an imitacia kargad apro-

birebuli samarTalis arsebuli normebiT.

7.6   ESOP -sa da SME-s meSveobiT etapobrivi mflobelobis 

mopoveba

mimdinare ekonomikuri krizisis gamo, bevr mcire da saSualo bizness, ro-

melic italiaSi, ZiriTadad, saojaxo xasiaTisaa, mouwevT TavianTi bizne-

sis miyidva kerZo sainvesticio fondisTvis da sxva msxvili investorebi-

sTvis. saseTi gadawyvetileba dadebiTad imoqmedebs dasaqmebulebis 
finansur keTildReobaze da, aseve, mTlianad Sesabamis sazogadoebriv 
jgufzec. amasTan erTad, is daarRvevs evropuli ekonomikuri funqcioni-

rebis regionalur struqturas, rac eyrdnoba mcire da saSualo bizness. 
es safrTxe ki sabolood emuqreba evropuli sazogadoebis rentabeluro-

basa da stabilurobas.
Rirebulia kompaniis aqciebis ESOP-isTvis gadacemis alternativa. 

upirveles yovlisa, ESOP-i saSualebas iZleva, ojaxuri biznesis SemTx-

184 ix. A. Borroni, La Via Italiana all’ESOP, Working Paper Adapt, 10 December 2009, n. 102.
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vevaSi, SenarCundes biznesi ojaxis wevrebisaTvis, an, msxvili kompaniis 
SemTxvevaSi, gansazRvruli raodenoba TanamSromlebs Soris.

ESOP-i Seiqmna rogorc grZelvadiani finansuri instrumenti, romelic 
garantias aZlevs kompaniebs SeinarCunon saqmianobis uwyvetoba,  rac gansa-
kuTrebiT sainteresoa  mcire da saSualo biznesisTvis, radgan igi uzrun-

velyofs etapobrivad mflobelobis gadacemas da ara pirdapir gayidvas.
aseTi etapobrivi moqmedebebi  SeiZleba, miRweul iqnes trastisT e.w. 

`Tanmxlebi gansazRvrebis~ (clausola di accompagnamento) SemotaniT, romelic 
gulisxmobs, mesakuTrisaTvsi kompaniis droebiT CamoSorebas ise, rom mis 
marTvaSi mainc iRebdes monawileobas kompaniisa da mflobeli saboloo 
gancalkevebamde. eseTi mdgomareoba, erTi mxriv, uzrunvelyofs ufro 
xangrZiv uwyvetobas da, meore mxriv, xels uwyobs axali Tanamflobelis 
wardgenas kompaniis menejmentSi. amis garda, ESOP-is ganxorcieleba, ze-

moxsenebul „Tanxmleb gansazRvrebasTan“ erTad, SesaZlebelia, iyos erT-

gvar meqanizmi ojaxuri biznesis gadacemisa da, aseve xeli Suwyos mcire da 
saSualo biznesis warmatebas.

7.7 italiis socialur partniorTa gansxvavebuli damokidebuleba 

finansur monawileobasTan dakavSirebiT

italiis e.w. „CamorCeniloba“ Tavs iCens  dasaqmebuli finansuri monawile-

obisas; upirveles yovlisa, es ganpirobebulia  profkavSirebis, mwarmoe-

belTa da  damsaqmebelTa asociaciebis gansxvavebul Sexedulebebze.
istoriuli perspeqtiviT, italiis sawarmoo urTierTobebSi ukve 

gavrcelebulia mkacri gamijvna damsaqmebel/damfuZnebelsa da dasaqme-

buls Soris. Zvelma, Tumca aRiarebulma, formalurma dasaqmebul-

Ta kavSirebma da asociaciebma  Zlivs moaxerxa dialogi; isini Tavidan 
icilebdnen nebismieri saxis dasaqmebulis CarTulobas meore msoflio 
omis mTeli periodis ganmavlobaSi.185 amasTan, dasaqmebulTa asociaciebi 
da, kerZod, Confederazione Generale Italiana del Lavoro (Cgil), romlis mizania 
ekonomikis politikuri demokraticazia, efuZneba 3 subieqts:  TanamSrom-

lebi (dasaqmebulebi), saxelmwifosa da kompaniebis. aqedan gamomdinare, 
imisaTvis, rom mivaRwioT samarTlian SromiT urTierTobebs da pirobebs 
Cgil-i procesSi CarTulia Zalauflebis „socializacis“ meSveobiT da ara  
sakuTreba/qonebaze dayrdnobiT.

Sedegad, profkavSirebi ar ewinaaRmdegebian  mewarme klasis monopo-

listur sakuTrebas, magram moqmedebs erovnul-politikur doneze, riT-

185 es antagonisturi situacia italiis mewarmeTa klasebs Soris gamZafrda mTeli 

1960-ian-1970-iani wlebis periodSi.
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ac amcirebs calkeul sawarmoTa  gansakuTrebulobis mniSvnelobas (misi 
centraluri xasiaTi, aRiarebul iqna, Tavis mxriv sxva profkavSiris _ 

Cisl-is mier). aqedan gamomdinare,  meore msoflio omis Semdgom period-

Si, italiis korporaciul urTierTobebs aklia  e.w. „socialuri Tanxmo-

bis“  idea.  Taviseburi kompromisi  kapitalizmsa da social-demokratiul 
pozicias Soris iyo, erTiani miznis misaRwevad, italiuri respublikis Se-
qmna. aman, Sesabamisad, gamoiwvia „socialuri sferos“  uaryofa da, masTan 
erTad, gaqra monawileobisa da partniorobis idea, romelic ucxo iyo  im-
droindeli italiuri kulturisa da politikisaTvis.186

Tumca, droTa ganmavlobaSi italia da misi socialuri partniorobis 
miznebi Seicvala iseve, rogorc  maTi tradiciuli poziciebi. dasaqmeb-

ulebis finansuri monawileobis idea ki, isev, sadavod darCa. 
zogadad, italiis ZiriTadi profkavSirebi (Cgil-i, Cisl-i da Uil-i) eTanx-

mebian dasaqmebulebis monawileobis sqemebs, Tumca isinic ewinaaRmdegeba 
dasaqmebulTa safondo (aqciebis) sakuTrebas.

Cisl-i, rogorc zemoT aRiniSna, xels uwyobs finansur monawileobas 
da 1997 wlidan mxars uWers droebiTi samarTlebrivi CarCos Seqmnas, rom-

lis mizani iqneba dasaqmebulis mier aqciebis SeZenis gamartiveba, agreTve 
koleqtiuri organizaciebis arseboba, romlebic pasuxismgebelni iqne-
ba xmebis Segrovebaze da xmis micemaSi eqneba warmomadgenlobis ufle-

bamosileba (proxy voting), izrunebs sagadasaxado SeRavaTebze da a.S.
es keTilganwyobili damokidebuleba mkveTrad gansxvavdeba CGil-is 

mtruli poziciisgan, romelic dadasturda 2000 wlis ekonomikuri de-

mokratiis kongresze. CGil-is warmomadgenlebi amtkiceben, rom dasaqme-

bulisaTvis aqciis gadacema aris sarisko maTi SemosavlebisaTvis,  maTi 
portfolios diversifikaciasTan SedarebiT.  isini axorcieleben inves-
ticias iseT kompaniaSi, romelSic Tavad arian dasaqmebulebi.

Cisl-sa da Cgil-is poziciebs Soris  Sualeduri ikavebs Uil-s. es ukanaskne-

li, SefarviT, mxars uWers dasaqmebulis mier aqciebis flobas, Tumca  
aRniSnavs, rom SeuTavsebelia  erTdroulad  iyo TanamSromelic da aq-
cioneric.

zemoTqmulidan gamomdinare  naTlad ikveTeba  profkavSirebis saer-

To damokidebuleba ESOP-Tan dakavSirebiT:
_ Cisl-i emxroba  TanamSromela wilobriv monawileobas, radgan esaa 

kompaniis marTvaSi farTo wreebis monawileobis SesaZlebloba;
_ Uil-i ewinaaRmdegeba  dasaqmebulT aqcionerobas, magram  Tvlis, rom ase-

Ti finansuri instrumentis xelSewyoba ar Sedis profkavSirebis funqciebSi.
_ Cgil-i ewinaaRmdegeba dasaqmebulTa monawileobas im safuZvliT, 

186 ix. A. Accornero, 1944-1956. Le relazioni industriali alla FIAT nei verbali delle Commissioni 
Interne, vol. III, (1993).
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rom mas tradiciulad memarcxene midgomebi aqvs, rac kapitalistTa da 
dasaqmebulTa urTierTSerevis SesaZleblobas gamoircxavs.187 Cgil adas-

turebs, amasTan, rom  SesaZlebelia dasaqmebulTa finansuri monawileoba 
ukeTesad miiRweva, magaliTad, specialuri   damatebiTi komplementaruli 
fondiT (fondi di previdenza complementare).188

meore mxriv, italiis damsaqmebelTa da mewarmeTa ZiriTadi asociacie-

bi (Confi ndustria, and Confartigianato, Confcommercio, romlebic moicavs mcire 
da saSualo sawarmoebs)  ar arian saerTo platformaze dasaqmebulTa wi-
lobriv monawileobasTan dakavSirebiT.

_ Confi ndustria ar ikavebs mkafio pozicias am mimarTulebiT, Sesabamis-
ad, TiToeuli kompania Tavisufalia gadawyvetilebis miRebaSi: misces Tu 
ara dasaqmebuls sawarmoSi finansuri monawileobis saSualeba. zogadad, 
gaziarebulia dasaqmebulTa wilobrivi monawileoba im pirobiT, rom es ar 
gamoiwvevs „erToblivi mmarTvelobis“ formebs.

_ Confartigianato da Confcommercio emxroba dasaqmebulis finansur monaw-

ileobas, Tu amis mizania fondebis Seqmna, romlebic mimarTuli iqneba mci-

re da saSualo biznesis ganviTarebisaken.189
miuxedavad gansxvavebulia poziciebisa, italiaSi socialurma part-

niorebma, profkavSirebma da politikosebma axlaxan SeimuSeves axali 
RonisZiebebi finansuri monawileobis xelSewyobisTvis, raTa amaRldes 
kompaniaTa socialuri pasuxismgeblobis done da, amavdrouad, waxalis-

des eTikuri organizaciebis formebi. magaliTad,  Cgil-is poziciaSi mniS-
vnelovani cvlilebebi SeiniSneba, romelmac bolo periodSi, aRiara ESOP-
is programis sargeblianoba.

rac Seexeba dasaqmebul aqcionerebs da demokratiul ekonomikas, maTi 
konkretuli aspeqtebi, xSirad, ganxileba profkavSirebsa da iuristebs 
Soris; sakuTriv, aseTebia koleqtiuri organoebis Seqmnis SesaZlebloba, 
romlebSic warmodgenili arian dasaqmebuli aqcionerebi.

aseT koleqtiur warmonaqmnebs aqv SesaZlebloba, monawileoba miiRon 
da gavlena moaxdinon kompaniebis mier gadawyvetilebis miRebis  procesze, 
italiis samoqalaqo kodeqsis Sesabamisad. 

garda amisa, italiaSi wilobrivi monawilebis instrumenti mimdinare 
samarTlebriv da ekonomikur konteqstSi ganixileba rogorc saSualeba, 
rom xeli Seewyos dasaqmebulis CarTulobas kompaniis ganviTarebaSi da 
Semcirdes profkavSirebis roli SromiT urTierTobebSi. aqedan gamomdi-

nare, italiis gamocdileba ESOP-Tan dakavSirebiT, gansxvavdeba  zogadi 

187 R. Molesti, me-4 sq., 247.
188 J. Lowitzsch, La Partecipazione Finanziaria Per Una Nuova Europa Sociale, L’approccio modulare, 
(Berlin, Rome, 2009), at 37.
189 iqve, ix., aseve Pepper IV, (2008), Italy.
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principebisgan, romlebic safuZvlad udevs ekonomikur demokratias. 
magaliTad, 2001 wels italiis mTavrobam gamosca e.w. Libro Bianco, ofi-

cialuri dokumenti, romliTac aRiarebul iqna, rom saWiroa specialuri 
kanonmdeblobis Seqmna, dasaqmebilTa finansuri monawilebis samarT-

lebriv CarCoSi mosaqcevad da am sferoSi bolo regulaciebze dayrdno-

biT,  Libro Bianco-Si yuradRebaa gamaxvilebuli  zogierTi debulebis mniS-
vnelobaze: magaliTad, aseTebia sagadasaxado SeRavaTebi, TFR-is fuladi 
saxsrebis gamoyeneba,  subieqtsa da koleqtiur aqciebs Soris urTierToba 
da sxv.  am dokumentiT warmodgenilia sxvadasxva rekomendacia, romlebic 
mxolod zogad warmodgenebs gviqmnis finansuri monawileobis fenomen-

ze, rasac safuZvlad udevs xelisuflebis intrumentebi, romlebic ar 
agvarebs TanamSromelTa monawileobis SesaZleblobas gadawyvetilebis 
miRebis procesSi.

8.  daskvna 

dasaqmebulTa finansuri monawileoba SeiZleba ganxorcieldes sxvadasxva 
formiT, romelic ar Semoifargleba ganxiluli variantebiT, aramed Seu-

Zlia, gaaerTianos sxvadasxvagvari midgomis elementebi.  saerTo da mTavar 
ganmasxvavebelad miiCneva is, rom igi mimarTulia axali TanamSromlebis 
mizidvisaken (rogorc wesi, koleqtivze dayrdnobiT), korporaciul mo-

gebasa da Sedegisaken. dasaqmebulTa finansuri monawileobis gegmebi did 
mravalferovnebas asaxavs; ase rom, raime miznis misaRwevad finansuri 
monawileobis dadebiTi mxareebis bolomde gamosayeneblad, xSirad ufro 
sasargebloa gansxvavebuli formis kombinireba.

kvlevebi amtkicebs imas, rom  finansuri monawileoba dadebiT gav-
lenas axdens dasaqmebis maCvenebelze; kerZod, SeiZleba aisaxos  biznes 
ciklis  stabilurobis gazrdaze,  aseve SeiZleba kavSiris gazrda saerTo 
Semosavalsa da warmadobas  Soris. maSinac rodesac,  ESOP-i qarxnis dax-

urvis acilebis mizniT ar iyo Seqmnili (igi ufro sistemaSi gaumjobese-

buli Tavisufali mewarmeobis sistemis uzrunvelsayofad SemoiRes), is 
uzrunvelyofs  saSualebas aucilebeli kapitalis formirebisTvis, rom 
gaafarToos kapitalSi monawileobis SesaZleblobebi dasaqmebulebisaT-

vis. iribad, ESOP-i xels uwyobs, aseve socialur-politikuri miznebis 
miRwevas, rasac ganapirobebs misi moqmedeba ufro farTo dasaqmebulTa 
masebisadmi, raTa CarTos is simdidris Seqmnasa da  socialur erTobaSi.190 

190 gansakuTrebiT axali biznesis dawyebis (start-up) finansirebasTan dakavSirebiT, 

monawileobis gegmam SeiZleba, Seasrulos inovaciuri roli ekonomikuri zrdisa 

da industriuli cvlilebebis TvalsazrisiT.
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miuxedavad imisa, rom ESOP-i erT-erTi yvelaze rTuli saxis gegmaa kvali-

ficiuri TanamSromlisaTvis, is unikaluria damxmare da preferenciuli 
xasiaTiT. mas SeuZlia, SesTavazos aqcionerebs gaerTianeba dasaqmeb-

ulebTan, rac  uzrunvelyofs bazars „gasuli“ aqcionerebisaTvis iseve, 
rogor  im mewarmeTa wasvlis strategiis ganxorcielebas, romelTac 
gadawyvites datovon korporacia.191

191 sxva sityvebiT rom vTqvaT, dasaqmebulebi ufro mets isargebleben damsaqme-

belTa momgebiani saqmianobidan da metad daazRveven TavianTi dasaqmebulobis 

perspeqtivasa da sapensio momavals.
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