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bIR3ISAIRIBNL 3063960 BJ30 IBAMIITN LOLITIIZMIRIBM LOIIGAITOL
3406G033300L 3N0LIRINA R LOJIGAIBIKML 306ME3IRIITTM3O3N
30LO N33IZIEGIBNAOL 3NDHBI63IBEMENTMBY

l. 3gLsgoma

bgmdg3mmgdal mog0byBmgdal 3Mb3030 JoMombybmogal dng® LodsGmmagdMogo M-
®0gHnmdal Imbsbomgmomgol 8o(398moa dgbodmgdmmdss, mazo 1ML mymb gMmBsbgmb
dmE0b bom3mdmdoe 396dm babnsmal gMmngMomdgddo mimgdfngo batggdmabs o dgbobyy-
m9dgo 3omEgdnmgdal Gmam s Jobssmbob, obg gobbmm30gmgdol Ladyemgdal gobbsdrgme.
doGonmbgbmngn, BbsMgms 39Mdm 538mbm8onl! 3606(3030b smnaMgdobs s 358030L(398006 go-
3mB80656M g, MMl 533mdL Mmmam (3 BoMmgammomgdmal, abg s®dn@ Mol gmbdz00b 3gbEmmgdady
3 3bMgms Md30LGdn Imadsms 3gd0b bagbow 300Rbg3L Lobgmadg3GMmgdm NBMngMoMdals
56y4gd0l, gobbmmM(309mgdabs s @sbEMmgdal 9o dormnsb 3Mm3qLL.

396dm 338 mbm3nal 3063030l 3G gemnbgds (39t 39mmo 0bengowal dgbadmgdmmdado,
boggomsemn byyMgomom gobbadmzmmb msegobo 396dm (3bmaMgdobgymon MMHmngMommdolb dabssm-
0.2 5B60dbEmn BnBBab Bobombyzem bzl MMzl d93mbigzeda o6 ymebals Bbmmme bo-
3060 domobbdggs. bLabyGggmo dgwganlb dobombBggzem bdoMaw dob bgnMgds bbgs nboogowms
05653mbsBomgmda(3. 93 m35mbsdMHobom gamoggds oy bgdals godmgmgbs 3mddgwgdal magobyye-
mgdob oy 396dm 538 mbmBonl Hgomabgdol Lodmomgdss.?

0b003000930b5m300L 30bnggdyymo bymadg3Emmgdalb dobssMbol mogabyygsemo gsbbsdmamal
dgbadmgdmmds 03 dgdmbggzedn dgodmgds aobmglb domommbgbmognl abamganmomgdgmo, oy
5@bgdmadL 3mbiMmg@mmo LadsmmmgdMoga YMmngMmmdalb dmbsbomagms gsbLbgszgdyma 3mbo-
(309%0 3500 B0gM bo30bE gomEgdymmadsms o) Jommzgal 30 3Mc3695m MRMmgdsms Jobssmbosb
053533069800. 83 EMHML Erab BybMoado agds gsdmgmgbamoa 6ol 3ob3omBgdalb ogy30mgd-
mdob bygombo. oBnmbgbmngo b3gosmn@em d0basmzgal J36al beMds@ o dobsb, Mmdgma(s
0mgomabBobgdl bgmdgzmmgdolb gs63s6Egdal domgammomgdgmo bgbgdol aagbsl. Lagom-
039mmb badmgomsgm 3megdbo* (398amddn — bl 3) dgaso3L L3gnomaEm bm@m3gdL bgmdg Hy-
m9dobs s 65d0b 30dmazmabol 3563568930l Loz0mMbgdmsb s 393300 gdnm, MmIgmas 53 LG SE -
ob 33mggob bogoboo.

ammdamnbs(300L 3Gm(39bob 0963 300 gBIM3bmmo 356mB3gdmmdgdal nbBgMmbszombs-
m0Da300b I3gmmds, Moz Ybogazomgdamo Bgbgdals dgdmdoggdsda godmabs@gds. gb Bgbgdo

*  oby-ob ogMoogmo go3mE@ @b @md@m@sbgoa.

b 3g6dm 03@8mbm3nol 3606303086 3933069300 ab. 39M9bgc0dy ., 396dm Ladsommal @bdmas-
qbo bLobGgdnco (3698980, »d., 2009, 8.

> Erman W., BGB, Handkommentar, 12. Auflage, B. I, Koln, 2008, 344.

> Kereselidze D., AT des ZGB, 2005, 167, (30806 9dnmos: 39M9bgcrody ., 306dm Ladsomal ¢ dmas-

qbo bobgdnEa (3698930, M., 2009, 10.

LogoGmnggmmb bodmdomosdm 3mogdbo, 3oGmsadqb@ob ¢bygdsba, be3obmbdgdmmm @sds@gds, 1997,

Ne31, 1.
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dgbadmms gobboemm 0dbgb Hmamt(s 8sm dgdndeggdsdn Imbsbamyg babgmdBogmgdal dgxgeg-
o 3mbaz09, abg Mg3mdgboaz0s, MmIgmory 30bsbdgbmbomos, gMmgbym 306mbdmgdemmds-
do 033mgdgb@omgdaem 0dbgl o6 dbmmmm dmbsbomyg Labgmdbogmgdolb 30y, 5M83gw dsc dng-
615(3, 306(3 93 90056 LadsMnmgdfng bogc(39dn dgbgmob s Maz30b 3 330M5d0lL go(3bogdmem
LyEgomb 03gmogbgdl.

bogdoMoggmmb 930mabGgamannlb s g3em3gm bLEOYJGNGgd30 byzMmdal ©g3mofoa-
9090 3m0@030sb g53m3nbaty, ambogmmmoes dggobrglb s aosbamadogl ggcm3ogdo-
0l gofmgmgdda dgddaggdmo obgmo 360d3bgmmzgsebo bogozafMgdymoa Bybo, Mmamocs sGab
936m3mo babgmdg3Emmgdm badsmomal 3Mb303930° (398amddn — 3M0b(303980). LGsEG0Ab
3 399emmd0sb g0dm3nbamyg, 33mg30lb bogsbos 3nb(30398dn sbobmmaoa bgmdg3@ymagdals gob-
oM qdol 3oMgammomgdgmo bmmM3gdo, Hm3gmag dgbodmgdgmos gsbboemm 0dbgl, Gmame(s
3609d3b6gmm3gobn Mg3m3gboa30d JoMmzggmo 30bmb3gdmabamgal LL-0b Magm®mdal sumzomgd-
mmdol dgdmbggzada. sbggg, 30Bs6dgbmbamoas assbsmadgdym 0dbgLb LL3-do Imbgbmoggdaemo
bgmdg 3O mmgdol 306350 gd0lb JoMgammomgdgemo bmMmdgdo s dobo Md3Lgdsmdals bszombo
3606(303930b Lol g3y IMbgbMmnagdsbmsb.

Il. bgem3g 3699mgdab 3563368 980b IMbgLMnggds 36nb (303930l dabyznm

bgmdg3mmgdal ao63omEgdol dmbgbEnggdabsls 3G0b3039d0 0mzgemobbnbgdgb 396dm
badsFmamdn dmddgE (30e3gME MgMMgdl. 3o8mygbgdamos Mmame(z dmbgdcngn,b aby bm-
do@oggmon’ 3063568980l Jgomeagda. 3gmdm 538mbmBanbs s bgmadgnmadol msegobygmgdals
3606(3039800056 35dm3nbomyg, 3Mnb(3039d0 (3ombobom d0sMmgdl bymdgMnmgdal dybgdfngo
3563568930l 30M58)gbmdsl, 041335 03 sMJdom, MmMA bgmdg 3 nmgdal 4563568 gdol yzgmo-
bg Loy 3gogbm Ladyemgdsw dbsmgms bogHmm gs6bMobgal sa bl s, 5d9sb 3odmdwnbamy,
3563568 935b 800R67g3L.8 50b036mnsb g58mIabomyg, bgmadg3@Mmmgdolb gs563568gdal s (30-
mgdmmdal bogocmbo bsdmagmgds s6s dbmmmem 35d0b, MmEgbas ngo dga3o3L MESBOHMZsb, dub-
©M306 86 356 33939 ©gdMmgdgdl,’ s6o39m 3530bs(3, MmEgbay 3g&0bdg@sm dgogam ©s (sbs-
0 894bE0 bgmdg3Emmgdol Bbomgms Logmmm bgdsb o dgqbadadgds.

5

Principles of European Contract Law, gg®m3qmo bobgmdggtgmgdm badstommal 36nb3039d0 ool

dmEgm@o 306mbo, 9.6. ,soft law*, Hm3gma(y d939dog9dm 0dbs g3em3mmo bobgmdgzGmmadm

Lods@omaol 3mB0bonlb dog@. 3mdabosl megdgmIsmgmdms sbngma Lodsmmmoal 3Mmgqgbmeo

Mg mobom, Mol gedmg 0mbadbyma 3M0b(303930L s gMbodonm LabgmBmmgdaw »mobomb

3606(30393L“ 300A6g396.

b 3mbgdmngo aobdamBgdal MML M3nMmedgbmds 9bndgds 6gdol as3m3zmgbol bsdwznem 6gdsb. 8o-
mgdabogamogdnmm 6gdal godmzmabol Mmb gomgamabbobgdmm mbos 0dbglb 6930l 0dmadal
0b@gc5bgdo(s, 0339, (3356 96 gd398qdaMgds abgma dgdmbagzs, Mmmgbsz 69dol 30dmgdds
BbBoe n(zmEs, Mo LyMes 6gdob 3sdm3zmgbl, dombgosgewm ndabs, M3 godmamabarma bgds dab
dabogob LyMzamb of dgqbedadgdmes. 835Lmdb 393306 gdnm sb3Mamgdom ob. Brox H., Walker
W-D., Allgemeiner Teil des BGB, 32. Auflage, 2008, 59.

7 bm@3s@ oo 356856 qd0b OH™L M30Mo@gbmds gbodgds godmazmgbaema bgdal mdogd@m& 860d3-
Bgmmdab. 835bmsb s 393306 gdnm ebgMamgdoom ab. Brox H., Walker W-D., Allgemeiner Teil des BGB,
32. Auflage, 2008, 61-62.

8 PECL, Art. 5:101 (1). <http://frontpage.cbs.dk/law/commission_on_european_contract law/PECL%20en-
gelsk/ engelsk partl og IL.htm>, [16.12.2012].

% Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-

don/Boston, 2000, 287.
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Jd900ls Jobgogoo @s bogommggamls 3060b3@gdcmdsdo Jobo 0diergdabgsizool dodsbdgfmbocrmds

bgmdg 3 mmgdal 306356 9d0L bmMIsGommo dgommeo bawszm ©gdamgdal dobss@mbal
356LadM3MabLL 030393L g.6. ,dgmEgnm® sanmb. g56LsdoMmBo ydymgdabsmgol mdogd@nco
360d3b9mmdal dnbnggds dbmmmme 08 dgdmbzgzeda dgadmgds, oy dbafmgoms LoagMom gsbdmobgs
06 gFo-gMmo Ibatnl aobbsmmmgdamo 0b@gmgbo 396 omanbrs.

3606(303930b 5:102 3gbmo Rsdmmgmal (30m3gnm 306 93mgdgdl, Gmdmgdas dgbadmgdg-
oo 35dmygbgdmm 0gbgb bgmdgzGmmgdal gs63s6M@gdobomgal. sebndbymoa gogdmagdgda o
o60b 88m3by@agn, odgoeb 3odmdmabamy, Lobodsmmmmad Bbgoggmmdada dgodmgds doommb ol
35698mgd9d0(3, OmBmgda(s 98 Fgbemdn Bsd8mmgmomo & s60b.'" 5:102 8bedo Bomomgdaem go-
93dmgdgdL dgmdmas 36n0d3bgmmzgeba Mmmo dgobmmmmlb MmamE (3 bgmdg3@mgdol dmbsboemg-
oo bogHom bgdal awaqbsda (3gbemn 5:101 (1), 0bg Mmdogd@ Mo aob3s@Eqdal dgommmals gsdmyg-
6930b ML (3bemn 5:101 (3).12

3606(303930b 5:103-5:107 3ybemgda gbgds bgmdg3mmmadol gs63sM@qdols se@gMmba@nmem
396L0gdb. 360630390 (30mboba saqbl bymdgMmmgdal 3s6356@9d0lb bbgewabbgs g39@mban-
36 gfm-gmmob 30658 gbmdsl. od(3s, asbsmgamabbabgdgmoas ob gomgdmgds, Gm3 5dg356M3ds
1306058 9bMds3 baMgms LdgMom 35bbMsbZzal 0gbmEmnFgds s dabo Lobnbssmdwgam as63sM@g-
35 56 b g5dmnbzomb.

1. bgem3dg369mgdab 3563368 7060b mgmEGagdabl sbabgs 3Mnb(303983n

396356nmo bodsGmmobomgol 360d369mmgabo ,6930L MmgmEMNs® s ,a35dmbs@g0lL cgm-
0s","? BboMmgoms LogHom gobdMabgol 8603369mmdal 3G08s@ 0l go8m, 36nb303980L 8obgrgzaom,
dg30b6Mmgdamo gsdmoyn@gds. ,6930b MmgmEEsLs® s ,a53mbso@z0l MmgmMasl® dmEalb 3mb3y-
96305 360d369mmzgob0s Fbmemme (39mdbMngo dg3m30lb Emd@mababsmgolb s bymdgMmmg-
30l 3068568 930L 5MLL o6 osDSbYBL ™.

bgmdg 3 mmgdal 4o635689d0b mgmMngda sGol dmagemo mgmdo, Mol gomMdgdmz GMos-
m9db 360b(303900. 0l Jom ghmazet Mabantgdsl sbgbl s (3nmmdl 03mgmb damsblbo ,bmda-
99&0" 5 ,mdogdE e mgmEmgdlb dmEab." 3G0b303930L 5:101 (1) Fgbmo (30mbobom sagbl
3bsMgoms LogMom gobdMmabgals dabgogoo bgmdgzmnmgdol 068 gM3Mg@&s(300L > (30mgdemmdsls
03 dgdmbggzada(z 3o, bwss ab aobbbgegmgdmmgl Logygzolb bybEn 860d36gmmmdabogsb. smbad-

535b00b d353d0M9d00 ab. Antoniolli L., Veneziano A., Principles of European Contract Law and Italian

Law, A Commentary, Kluwer Law International, Hague, 2005, 253.

" Bush D., Hondius E.H., van Kooten H.J., Schelhaas H.N., Schrama W.M., The Principles of European Con-

tract Law and Dutch Law, A Commentary, Kluwer Law International, 2002, 247.

von Bar C., Zimmermann R., Grundregeln des Europdischen Vertragsrechts, Teile I und II (Studienaufgabe),

Miinchen, 2002, 347.

»0980L mgmEoal® Babgogom, bgmdg3Gmmadol dabss@bn dgdmasmammmos bgmdg3Gmmgdol

3bofob bomdmoaqgboms s gobdMsbzam, bmmm ,a53mbs@ g0l mgmMoal® dabgogom, bgmdg &ia-

930l dabsambo gobobodmgmgds bgmdg@mmgdol dbamal Bnoge godmamgbaemn 6gdam. 335bmsb

5353906 gbao ab. Pawlowski H-M., Allgemeiner Teil des BGB, Grundlehren des buergerlichen Rechts, 7.,

neu bearbeitete Auflage, Heidelberg, 2003, 203.

4 Canaris C-W., Grigoleit H.C., Interpretation of Contracts, Towards a European Civil Code, 3rd Edition, 2004,
451.

1S Beatson, 31; Treitel, 8-9; Ghestin, No. 390; Ghestin et al., 2001, nos. 9 et seq., Mazeaud H., et al. No. 123;

Cian/Trabucchi, Art. 1362, sub X. Moreover Art. 4.1, 4.2 Unidroit Principles, (30&06qdsmas: Canaris

C-W., Grigoleit H.C., Interpretation of Contracts, Towards a European Civil Code, 3" ed., 2004, 452.
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by dgbodmgdgmos 50bbbsL 08 gogdmgdoom, MHmAd bgmdg3Mmmgds dbsmgms d943bnmas s Im-
Lodomomad 3o@ng0 bos b3glb oc 83306 56 bogmalbbdgg gob6bMobgsl, 353063 30, oy domo
byBgoemo dmbomgbso 56 MMsDMmMZbs® nym gsdmbs@mma." babssmBrogg 398mbggzeda Bbsmggdo
BmE3omabIal bbggM3mbo 3obgdasb. 5333560 Bm@IsmnbIob dgogan dgodmgds ob ogmb, Hm3
dbomggdn 3godmgbgb bgmdg3Emmgdol (3om3gmmo gdmmgdgdoom 3530bs(s 30, o9 doo ob Jg(3-
©m3oom Rsdmoyomndgl, 56 530 dgmgasm smd3mhAbobgb Lo@ysznadn, Gm3gmas M3 gmo dbsGab
8096 o6 ngoMomgdmas."”

»b13099EYM0" @S ,MmdogdGPH0“ MmgmMngdal Mebgomgds bywgds ,Lydogd@ MG mgmEaal
babamagdmme. Lobodsmnmma doMzgmam Ybos LzoEmML dbamgms bagMom gs6DMobgal owa -
b, beogmm o) Jobo g gbs dgydmagdgmons, 35306 dgbadmagdgmos god3mygbgdem 0gbgb mdogdé -
0 3568568930l 8gmmon. '

1.1. ,byd09dGnFM0” mgmens

»b13099E M0 MmgmEonl dobgogom, bgmdgzMnmgdolb 4063568 gd0lb 30bsbos 03 gobbmsb-
30b o 96s, HBMBgmas Mmocmmgnm 3bamgl 3dmbos bgmdg3Mmmadol emgdol EMH™L.' 3606-
(3039%0bL 5:101(1) 3gbmo 3GomEd g Mmoo doohbgzl dbsmgms bogHom gsbdbmsbgol dobgogom
bgmdg30mmgdal 306306 qdsb. 5:101(2) Igbmob Jobgmzom, ghom-gMcn dbstob gobbsgnomgda-
o0 0b&gMgbol gomgemobbobgdom, 3sbdom@gds dbmmme 0d dgdmbgggedas dgbadmgdgmo, Gm-
bz Bgmeg Bbomgl o6 dggdmm, MM o6 bzMEbms bymadg3Mmgdolb sEgdab ™ML 3omgg-
0 3bomal gobbos 3momgdymoa 068 gmgbob dgbobgd.

1.1.1. bgm3g 369mgdab 3mbsbamagms bagmmm 356bDMabgzab agg6s

bgmdg 30 mmgdal Bmbobomgms LagMom gobdMmabzs oMol Jmagofn mEngb@oma, Mol 8o-
bggomsy 3M0b303900 bgmdg3mmgdol 456356 gdsl dmombmgl. dbamgoms LagfMmm gs6dMsb-
30b 5Mbgdmdal dgdmbzgzedo bgmdgzemmadol dybG 360336gmmds m3ob 3mabby 0bo33mgdL.
bgommdomo bgmdgzdmagdob byb@ 3603369mmdsbs s dbafmgms LagMmm gsbbmabgal dmGab
3Mbgmogd@ob s@bgdmdal 3g8mbggzedn M3nMa@gbmds «3560L369mb gbodgds.?’ bgmdg3@mmadals
356350890 3mbadsmmmgd 1bs ©s0bymb dbamgms LagMmm aobdMabzol d53mbBdgdam, HmIg-
mo(3 960bgdmds bgmdg e nmgdol ogdal HML.? 5mbadbnmnwsb asdmdwnbstyg, bgmdg m-
90l s©gdal dgdmamd gfm-gfma dbomol 4o6DMobgzals dg3gmes aogmgbsl 396 dmabogbl nd
bogHom gsbbmaebgal dobgozom dmdgsdy, MmIgmo(s bgmdg3Emmgdol ogdob @MML sMLbgdms-
5 5 MM3gmo(g 3563badrgMgmos basgm gdnmgdal 3obdom@gdobomgal.

6 Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-
don/Boston, 2000, 288.

7" Canaris C-W., Grigoleit H.C., Interpretation of Contracts, Towards a European Civil Code, 3rd ed., 2004, 450.

8 Bush D., Hondius E.H., van Kooten H.J., Schelhaas H.N., Schrama W.M., The Principles of European Con-
tract Law and Dutch Law, A Commentary, Kluwer Law International, 2002, 244.

¥ Canaris C-W., Grigoleit H.C., Interpretation of Contracts, Towards a European Civil Code, 3rd ed., 2004, 452.

2 Bush D., Hondius E.H., van Kooten H.J., Schelhaas H.N., Schrama W.M., The Principles of European Con-
tract Law and Dutch Law, A Commentary, Kluwer Law International, 2002, 244.

2 Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-
don/Boston, 2000, 288.
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bomgos LagMmm 3o6DMobgz0l sMbLdMds aobbs gmmmadam ynMomgdsb ndbabnmadl g.6.
LadmIbISMgdmm bgmdg 3ErMmgdgddn, bas(z bgmdg3Hmadol dnbssmbdn 360d369mm356 danml
039398L bgemdg3mmgdol LEbEIME MmN ©gdMEgds. b 50bndbmb, MM Fbsmgms LagMomm
a06DMsbgs dgbadmgdgmos bgmdg3emmgdal bGebsMmE Mmoo gdmmgdal ML sMLydmdogl,
396dme 35306, Mmegbsag dbomyg, GmIgmbsy o6 dommos Imbsbomgmds bgmdg3@nmgdol &qd-
bob dgagbsdn, Lo 3dotal (3MEBSL BEMBES s J0obbgdms 98 gdmgdab.?? by 3360l (3me-
bodo dgbadmgdgmos L3gznom Mo (3mEbs FmosbdMmgdmogl, Mm3gmog 3mdbdsmgdgmms Gofmom
BEgL 30 o6 0g3b, 3039 3Mb3MaG M PHMgMmmdams 3305803530 39Mad© 356 3394 306U,
dgbodmms, gb nymb 39603y, BmIgmog bgmdgzammgdalb bogbaol dobmegdacm o6 dgdgbom sl
053939090 5 53 beggmm3dn bobgMdmngn godmznmgds goshbos. 5Jgw@seb godmdnbamy, bgmdgs-
Amgdob bGebosGEmn gdnmgdal 5Mbgdmbdabal bogMmm gobdEmsbzal saqgbol @MmL dmbs-
doMonmad bymdg 3Gmmgdol 3gmeg 3bamal bLGdGLo Nbs go0cmz33maLBAbmb. 56 dgadmgds Mogoom
dm3dbdomgdgemb LG sbosMGMma gdnmgdal yzgms gGdmab (3Mm©bs Imgmbmamb.

dbomgms bogHom g56BDMobgals dobgogom, bgmdgzmymadol go63508gdobmab gMmmagzem
Bobosmdmgamdsadn meab dbsmgms nbengommsmato BgMHommdocmn dmmadsmsjgds, Gmdmal do-
bg3005(3 0bobo MBI, MM BgMammdomn bgmdgz@mgds dma3o3L dgmsobbdgdsl dom
dmE0b 5Mbgdmm yzgme Lagombdy s 6gdabdngHo BabobobgmdgzMnmgdm dmmadsmsggds o6 dg-
®0bb3gds, Moz o6 3Gl RsBrommo BgFommdoo dgoaqboem bgmdgMmmgdsdn, 396 asbogds do-
Lo BaBo0.2 (30mm 390 ImbsbHdaL? Babgogam, bagMom asbdMabzal owagbol 3Gm3gbn dg-
®03bgds@ns Bgbmab, Mm3gmag 3O domagl abgmo godmbogmoal 3mgbal, Moz 93LgdL 56 gbnbose-
30093905 BgFnemmdbdoo dgosbbdgdmml, Moash gb bgbo gbgds dbmmme asmgabam gmgdg6@9d0L,
m3madoz @gdnmgdal 360d369mmmdal (3bo0ymgzl s o6 gbabssmdmgagds dsb.

dbomgoms bogmomm aobbMobzol awagbobsls Imbadsmommad gobbsgmmmgdama yudommy-
b 9bs 0og30mb go6g8mgdgdl, Mm3magdoz 3G0b3039d0b 5:102 3mbrdns Rsdmmgmoanmn.?® 53
35698mq3930L bbbs o6 Mol 58m3baMmag0.2 dgbodsdabow, ol o6 oMol Logommgdmmm s o6
30domagh bbgs go6M93mgdgdal 8bgmggmmdseda domgdsbss.?” 5:102 b bgmdg3@mmgdab aob-
oM qdabamzgal 360d369mmdal 3gmby dbmmme yzgmadg gomomm ao3M(39mgdam ©s Mgmg-
35686 dg3mbg9390L gbgds.

1.1.2. bgm3dg 369mgdab 3563568 9ds gMm-gMmna Ibsmab 336bs 3mmMgdayma
06§ 369Lab bobaMmggdmme

3606(303930b 5:101 (2) 3bemo 00935mabbabgdlb bymdg 3@ mmgdal go63s68gdslb gm-gHoma
3bsob go6DMabzal dgbodsedabow, o9 88 303, ™I ngo dobbsw obobsgws bymdgsmmmg-

2 vyon Bar C., Zimmermann R., Grundregeln des Europdischen Vertragsrechts, Teile I und II (Studienaufgabe),
Miinchen, 2002, 342.

»  dgo. PECL, Art. 2:105: Merger Clause.

2 Bush D., Hondius E.H., van Kooten H.J., Schelhaas H.N., Schrama W.M., The Principles of European Con-
tract Law and Dutch Law, A Commentary, Kluwer Law International, 2002, 244.

3 Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-
don/Boston, 2000, 288.

% Bush D., Hondius E.H., van Kooten H.J., Schelhaas H.N., Schrama W.M., The Principles of European Con-
tract Law and Dutch Law, A Commentary, Kluwer Law International, 2002, 247.

2 Antoniolli L., Veneziano A., Principles of European Contract Law and Italian Law, A Commentary, Kluwer
Law International, Hague, 2005, 257.
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dobomgab L3gznx0gznMa 860d369mmmdal Jabaggdal s bgmdg3Emmgdal oEgdol ML dgmeg
dbofgl o6 dggdmm, Hm3 o6 LzMEbmEs 30Mmggmo dbsmal 3obdMabzal dgbobgd.

5b0dbmymo Mgammomgds o6 bgmymab bgmdg 3@mmgdal 8gmeg dbsmol mamgdsl, gbomb
3Mb@®396@0b dogH godmzgmagboem 6g6ob o dnsbogmb ol ob 360d3bgmmds, Moz Labmasome
a00Rb0s. Ladamns nbgo gogdmgdadyg, MHmzs dgmmg AbsGnbomgal oGggma dbamal bgdal go-
9abm a53mbo@zobs s dob Jabogsb gobdMmabgaol Mol 3mbymnd@n 9339Ms@ dg(3bmdawns.
80Rbgmmos, Hm3 5mbadbym Babl asdmygbgdolb dbmmme 30b6m L3gd@mn dgadmgds 3Jmbwgl,
3060000056 dboM0bmz0lb s30m0 36 046908 338 30ozmb dabo Lo@yzgdol sMsRzgmmgdcaga, bdg-
(3098039960 8603369mmdab dg(36mdsmds Jgmeg Ibatinl 8ogm.?

(393gmo 3m3gb@o@mma Inbrolb gs3mygbgdsl dgbadmgdma doohbgsl oo domEGm ad
dgdombggzadn, Mmegbss 3gmeg dbsmgl o6 dggdmm of bzmbmes 3oMggma dbatmob L3gznx0s4-
60 256DMsb3z0L Jgbobgd, 58y 3580bs(3, Mm@gba(s 356 gb 0(3m©s.?? Bab B0g® 50bndbmmals yyu-
30 gdmE sG™39d0L dgdmbggzedn, ngo dnoMggma dbamab L3gEoGnz Mo gs6DMIb3nm 0fbgds
dgdmgoamo.

960-90m0 ImbadMgdal 0ebsbBow,* sebadbymon Babol dobgozom, Abstal b3gzox0zn®mas
306dMsbg0d dgndmagds 0bgzg Rosbozzmmb bgmdgzmmmgdol dybEo 360d369mmds, Gmames gb
5:101 (1) 3gbendos.

1.2. ,md09d& 90" ogmEGas

3606(303930b 5:101 (3) Igbmals Bobgzom, o) dgydmgdgmaos bsmgms gobdMabgals ac-
3969, bgmdg3Emgds ¢Ybos g5bnds@mEmb 03 3603369mmdab dgbadsdabow, Mmdgmbsz Abatggdal
®bsdofn @MBob gmbogMo 30Mmgbgds dab(39dwms 3oL, 0339 3oMg3mgdgddn MmA smdmAgbaemaym.
356%DMobg0l @ggmeMmomgds, Mmamt(y 0bngoEalb v3&mbmdnol g3s6s(300, bLmzoomy® go3m%3-
do o6 oMbgdMEL. ngo 3obs3nmmdgdlL bbgoms dbMowsb gmbagmmm dmmmmeabl, Moy o6 dgndmagds
VYO Idme 0dbgb @sGmzgdamo.”

5333560 0b@gM3Mg@G o300l dmogamn 3Gmdmagds bgmdg M mmadol gmbogMumo s bodsm-
o0sbo 5@bob godmgmgbss.?? oy 36nb303980L 5:101 (2) 8mbmo m3nGs@gbmdsl bgmdgzememg-
d0b 03 dbotigh sboggdl, Gm3gmadsy L3goGng Mo 36ndzbgmmds dobzs dob BogM godmazemagboem
bgdob, 5:101 (3) 3ybema dbgggmmdsdn 0mgdlb 6gdol asdmdgmgbo dbatolb sEobomsbomeo asdm-
bo@ym aobbMobzol, Mol godm(z dgmeg dbomgl 3ofggma dbscnl dogH asdmamagboemo bgdal dbm-
mmE ambog@mmo dggabgds Imgmbmggds s o3 goggdom bgmdgzMmgdalb mdogd@nco 30 g-
0139000 356356895 ©30Ma@qbae dgmmg Absmnl 0b@qgMgbgdl dggbodsdgds. mdogd@mma 36o-
89099300 obgzom, 306356 qds3 56 ¢bws dgnbommb dbsmgms ab ab@gmgbo, Gob godms abnbo
93000696 53 Lobgemdg 3O nmgdm YOmogmmmdada. babsdsGmmmma 3563568 gdnb bodsdom o Mbos

B Antoniolli L., Veneziano A., Principles of European Contract Law and Italian Law, A Commentary, Kluwer

Law International, Hague, 2005, 253.

»®  Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-
don/Boston, 2000, 289.

¥ 0gdsg, 289.

31 Zimmermann R., The Law of Obligations, Roman Foundations of the Civilian Traditon, Juta & Co, Ltd., Cape
Town, Wetton, Johannesburg, 1992, 636.

32 Canaris C-W., Grigoleit H.C., Interpretation of contracts, Towards a European Civil Code, 3rd edition, 2004,
449,
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35055bb35539MMb bgmdg3EMmgds s 56 YMbos bognwgl Fbsmgms 83396 aobbMmabzol Babosc-
8009a.% 50b03bymals mo30006 sboz0mgdmaw 3006303930 0mzgomabbabgdl oGs 3mBEgdLE w6
53m3z5MEborm mdngd@n® 3sb3sMGgdsol, sModg aob3sM@gdsl, Mmdgmbss aodmnygbgdwbgb nds-
39 353m300mgdabs s 08539 3emsbl dognmgbgdamo gambogmo 3omm3zbgdgdo, Hmammas bgmdg 3-
mqdob 8boM 7980 56056.% 506036 mmals goczomabBnbgdom gMmmbs s 0339 6gdal 4odmgmgbols
bgmdg3mmgdsda bbgoabbgs 3oGal dmbobamgmdal dgdmbzgzsdn gobbbgeggdmmoa badstommgd-
6030 3603369mmds dgndmgds 3jmbogl.*

2. bgm3q3699mqdab 3563368980bLsb gobosmgzgsmabbabgdgma 3369dmgdgda

3606(303930b 5:102 3bemo Rsdmmgemal bgmdgzmmgdolb gob3sc @ gdabomgal 36n0d36gemm-
30l 8dmbg ao6g38mgdgdl. Bmamz bgdmo 506036y, b 3o gdmgdgdo 56 sMal 53m3byMsgz0 o
6930b3ngMa bbgs dgadmgds gobogl goedbygzg@n asbdom@qdol Mmb. 38 Rs8mbamgamal Jmags-
0 dobobnomgdgmns om0 MEbEsMEbMInmn Mo (305 03 BodGMMgdnsb, MmImagda(s L3goyn-
3o dobsboomgdgmos bgmdg3mmmgdol dbamgmemgal (domo Fmmadsmsggdgdo, dsmo 43939,
3Lav3L EgdNmadsms oo dmMab 339 domgdmn gobdoM@gds, 3omEgdnmgdol dgbEymagdabsl
dom dmEob Rodmysmndgdmmo 3Mad@n3s), 08 RBod@MMgdabsoggb, Gm3magdars 3oy 33300390
mob ;gomom dgadmgds ngmb 8603369mmazsba (bLagmzgmmamm domgdymon 8603369mmds, Rzga-
93560, 3900mbobeobogMgdol 3G0b(3030).% 580l Bombgmsge, Mmocmmgnmo gb gocgdmgds ms-
bodMom 360d369mmmzs60 dgadmgds ngmb Mmamz Ibamgms bogmom gs6dMobgal awaqbol, abg
ambogmmo 3568568 930b @H™L.F

2.1. 6abaobobymdg36-mgdm 356393930

3606(303930b 5:102 () Igbemob dgbadadobaw, bgmdgmmmgdal 456356 gdol @mL dbgo-
39md53d0 d00mgds 33Mg3mgdgda, Mm3mal 30Mmmdgddos @snm gb bgmdgMmmgds, dso dmMal,
Bobobobgmdg 3@mmgdm dmmadsms3gdgdacs.

03 dgdmbgg3odn, g gMmds dbomgd dgmmg dbamnbomgal dnbgMoem BgHomdo asbbsbrmzmy-
0 3603369mmmds dosbogs gdemgdsl s dgmeg 3bamgd basgme of gsbows ab, Mm(3s dal dg-
bodemgdmmds 80g(39,% bygmdg3Emmgdal 4563568 9ds Imbogds BgMHomdn exgodboMgdmmo ©gegn-
bo(300b gomzomabbobgdom, dobgoazsm 0dabs, snbobs o9y oM ob Bbsfmgms dmEob gogm@mdgdame
bgmdg 3 mmgdseda.

Bobobobgmdg3mmmgdm  dmmadams3gdgdaol dabgogom bgmdgimnmgdal g0635689d0b
OML 35035m0bbabgdym Mbos ngbgl 3G0b303560L 2:105 3ybrob omdds BgMmammdoo dgosb-

3 Bush D., Hondius E.H., van Kooten H.J., Schelhaas H.N., Schrama W.M., The Principles of European Con-
tract Law and Dutch Law, A Commentary, Kluwer Law International, 2002, 242.

3% Antoniolli L., Veneziano A., Principles of European Contract Law and Italian Law, A Commentary, Kluwer
Law International, Hague, 2005, 253.

»  AltKomm-BGB/Hart, &&133/153 Rz 38. (30806gdnmos: Pawlowski H-M., Allgemeiner Teil des BGB,

Grundlehren des buergerlichen Rechts, 7., neu bearbeitete Auflage, Heidelberg, 2003, 209.

Antoniolli L., Veneziano A., Principles of European Contract Law and Italian Law, A Commentary, Kluwer

Law International, Hague, 2005, 257.

37 Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-
don/Boston, 2000, 291.

¥ odsg, 291.
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b39dmmo ©gdNmgdgdolb ymzmobdmd(339mmdal mamdsdy, Hm3mal Babgozoms(s, 6980Lb3ngcn dg-
®obbIgds b6 gob(3bogds, HMIgmo(g 96 M0l ogngboMgdymoa byFammdom bgmdgzMymagdsdo,
o6 bgds 3nbn d93smagbgmn baBoema. s3g356M0 Jgmabbdgds Lobomagdmm dgadmagds agmb 0nd dg3-
ob393590, BmEgbsg Immadsms3gdgdol 3Mm3gbdo dbafmgms dogM ©gzmomamgdamo asbsbowyg-
3930 56 330693980 g531dbgdmms 3oMongdL, MmMBrmgdos Abscgqdds d98am3dn Mamyzql.®?

09) 5333560 3gmsabbdgds bgmdg3Mnmgdsdn ogodboGgdmmo o6 sGob, 3Mab3039dal 2:105
(2) 3ol dgbodedabsw, dbmmmme 030l goMonwn dgadmgds, Mmd dbaggdol asbdMmabgs aym,
300 babobbomn dmmadamszgdgdo o6 dgmabbdgdgda o godbomnym bgmdgiMnmgdol dgdsw-
39690 boboo. Dmgswam 30 360b303980b 2:105 (3) dygbema dgbodmgdmaw 300Rbggl dbstgos
B0bobbomn dmmadamszgdgdal aodmygbgdslb bgmdg@mmmgdal 3o63oM@qdabomgol s ©ogdggd-
mo© 300Rbg3b 98 bmgswo Bgbol godmmozbzolb ob dgbmnwasl, gofMos nbpngnmsmyma dgosb-
b3gd0bs. BobobobymdgzMmgdm dmmadsamszgdgdal dabgogom, bgmdgzMmgdol 306356 gds
dgbadmadgmos gobbsznmmgdoom bobomggdmm ogmb 03 030l bgmdgEmmgdobsmagals, Hm3mals
sbogdsm babaMdmagzn s goMmormmagdmmo Immodsmszgdgdas bogomm.«

2.2. 3bsmgons bgmdg 360l 0d09d0b d93amdn 3mddqgogdgda

3606(303980b 5:102 (3) 3qbeol dgbodsdabow, bymdgi@mmgdal 5685608 gdabsl bgroag-
mdsdn donmygds dbaMgms J(3939, OmIgmo(z b brgsb bymdgzMnmgdal ©ogdslb. 5¢badbyymads
bmdsd dgodmgds 360d3bgmm3zsbn Gmemn dgab&mnmmb gmdgmaansbo gommgdymagdoo bodsm-
0gdM030 YO0 HNMgdal dgdmbggzsda. ab, Moz Ibamgms dmmal MAHmngMmmdal gobbode-
36 9893bg 30hbgmmos dgomsbbdgdymaewm, o6 dgadmgds mMmogmomdol dgdamad g@e3dy aob-
Lb3o3909m0 0bGgM3MgE o (300L Lagsbo gobmgl, M MegEe30Mzgmam o6 ngbs go3bogdemoa sbg-
@0 0b6@gMgbob mamdady.

5b0dbymo dgdmbzgzol banmnb@Mazom (36mdoma dogsmomn, Gmgmas 39Mdsbgmo ba-
mgxoby §996030L o353bsEgdmnbs s AMmnmmgo bagMsbagmadn dobo bomdmdswagbmal babgem-
3936 gdm MHm0gMnmdal gbgds,* dgbadmgdgmos sbggg gobbommm 0dbgl, Bmam@ g 3mb -
96300 3baMgms bgmdg 3 mmgdolb emgdol dgdamdn 3mddgmgdgdal dnbgwgnm asb3smEgdsbs
5 3b3gms dmMab Rsdmysmndgdema 3Mad@n3zob dobgozom 306356 gdslb dmmab.

¥ Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-
don/Boston, 2000, 152.

9 0dsg, 292

58 bgm3g30mmadolb dqbodsdnbew, bgmdg3Emmadolb 358 ymdabgdol as6gdg 8mdmol Babsdom-
35 aym dmgomol 3og@ bszobmo gommgdnmgdolb 860d369mmzgsbo dgnbEmmadmmds. gfm-g@mo
sbgmo gomEgdamagds nym ROnmmagm Lagmebggmdo s@Mbgdam 20 1bnggMbo®gddo ymagmmago-
60 30D080. 3965630l bomdmdaaqbgmo d00Rbgzms, MM ymzgmmazanco 30bodo anmobbdmdl
30b0&L Ibmeme Lobbogmm 3Gm(39L0b 4o63s3mmMbadn s 3G SMEsEYagdal M. 50bodbmmal
30035mabbobgdom, ngo Bgmabawdn 11-%96 LEGMIGMEws MboggMLNE G gOL s 5cbndbymal mom-
35bg obgbos 39656M380L 0bgm@m3nmgdsl. 89656393 4 bemals asbaemal d93waa dgbyznde bgmdg 3-
Grmegds 360d369mmmazo60 dgnbEmmgdmmdal m@ngom. 306500086 bgmdg3Gmadol o©gdowsb 4
Bemal 4063s3mmbadn 39008 MMl B0gM o6 gmagams asdmbo@mmo stegomato Bobsomdwgamds,
ambog@mmom Rsnmgsems ,ymgzgmmgomo 30bo@nb® 4o63s6@qds ImIbsmMoym dbmemmm 08 m399-
30l gomgomobbabgdom, Mmegbss 1bnggcbo@g@do 30dmnbomgmdmes LobBsgmm 3Gm3qba. ob. Lan-
do O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, London/
Boston, 2000, 292.
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2.3. bgem3g3699mgdab 5@bo ©s 30d56a

360b(303980b 5:102 () 3bemals dgbodadabo, bgmdgimnmgdal 4o63568gdabsls dbgogzg-
mmdsdn gbes 0gbgl domgdamo bymdgzMmgdolb s@bo ©s 30bsba. bymdgzMnmgdol Mmame(s
s@bob, 0bg 30Dbab oggbs dgbadmagdgmoas bgmdg3Mmmgdol, Hmamt(g gMomnsbo ©m31dgb@ab,

LobEgIPHa SbomoDom, M3 9bgzy 3603369mmMzaL MMEL SLAHYM9dL bgmdg3GEmmgdol Jomnsbm-
30l 360630300006 353mB0batrg 3568568580l EMH™L.4

2.4. 3b>Mq0d IdmEab Rsdmysmandgdyemo 3Msd@ngs

36063039800 5:102 () 3bob dgbadsdnbow, bgmdg @mmagdal 4o68568gd0basb 8bgoggmm-
3530 ¢9bs 0469L Bomgdymo gob3oMm@gdgda, HMImgdos Abasgbo @gdmmgdgdal dgi3sbgdobsb w339
a0dmaygbgl 8656199035, 05 31548039, mIgma(s 3sm dmMab 0gbs Asdmysmndgdemoa. Hmames dg-
Mo 506036y, 53 3@ 9M0Md0om, 356356 qdsLs s bgmdg3Emmgdol ewgdal dgdamadn dmddg-
096960l dobgogom g56356Egdsb ImMal Drgsfn oMmdomas. obs, Mz FbaMgoms dmEnb Rsdmysmo-
39899 360 @0 3o@ dgndmgds 0dbglb 80Rbgmma, Lagbgdom gmbogmmos 3o6obabmaMmL, Mmam(s
dbomob bgmdg36mmgdol owgdal dgdamadn 439300096 303mdmnbatyg aobdam@gds.

2.5. bygmgzggmosme domgdymao 3603369mmds

3606(303930b 5:102 (g) 3gbemal dgbodsedabew, bgmdg3@madol 3o63sm@qdabab dbgoggmm-
3530 bs 0969 domgdmmo (5693980 s 3odmba@ 3930l 3Mb3M &M bygmmadn bagmzgmmam
30mgdgemn 3603369mmds s ab 406350893980, MmBmgda(z Bbasglb admmgdgdomsb s ogdnmg-
d0o 91339 9MbgdMAL. 83 3M0@gMomdam, as635M@Ggds dgadmgds Labamagdmm aymb 03 ©gdmemg-
396056 30doMmgdsdn, GmImgdbas L3gEogBogP® Lyd@™Eda 8 gdboznMa 360d36gmmmds goshbos,
(3 39bbbgagogds Bsmn Rggmmagdmngn 3603369mmdabegsh.® bmeam 3basgbo @gdmmgdgdob 339

@bgdmmo 306856 qds, 30639 Mogdon, gbgds bgmdg3Emmadol bGebosME e gdamgdgdb.*

2.6. R3g9emgdsban

3606303900l 5:102 (3) Igbemal Igbadsdnbow, bgmdg36mmgdol gsb3s@@qdabsol 3bgoggmm-
3530 ¢bs 0469 Bomadama Rzgnmgdgda. Azgnmgds dgodmagds 4o603sOEGML, Mmam s bagdosbo
MO009M0Mdgdal 3EM(39L0 96 vMOgMMRIMS® (393900 gMomMdmomds, MmImgda(s MMl gsb-
LaDgAY0 3gMomEol 3o63dszmmdsdn bobdmgsmm Jomgdmmos dsm JogM, 30b (5 Addmos bogdo-
96 YO@0gMrm35330.% 3606 (303930b gb bsBomo mbws asb0ds@mb 1:105 Jqbrmmsb gHomngHo joz-
dotdn, Gm3mob dobgogomsz dbsmggdo dgdmgomoa 36006 03 hggnmadgdoom, Hmdmaddg 0bobo

2 9gow. PECL, Art: 5:105.

# Bush D., Hondius E.H., van Kooten H.J., Schelhaas H.N., Schrama W.M., The Principles of European Con-

tract Law and Dutch Law, A Commentary, Kluwer Law International, 2002, 247.

0J39:

# Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-
don/Boston, 2000, 104.
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d900bb3gd00b. g Jgmebbdgds dgadmgds 4o8mabs@mb Mmame(z 9335Msw, 0Ly 3Mb3mngbEMa
3mg39gd00.“¢ 36106303980 1:105 (2) dgbemal dgbedadabsw, Bbsmggdo ndmggdasb abgmn Rggmmg-
39800, H™Imgdo(z babmasme dgbedmagdgmoas doRbgmm 0d6gL Jobamgdaw dbasgl gogdmgdgdda
3gmg0 abgmogg 306Mmzb5d980bomgzal, Mmammgda(s IboMggda 6086, goMms 03 3g3mbzgzobs, Mm-
©aqba(z obgon Bggmmagdol 30dmygbgds sMogmbogfmmo 0gbgdmes. 83 dgdmbggzada o3 Aggnmgdg-
dom dmggs dgbadmgdgmoas dbadgms dgmabbdgdal sGambgdmdal dgdmbggzedas.*

R3gnmagdgdol dobggzom, bymdggmnmgdol gs635mEqdal ML Logdg dggbgds Rggmmg-
398L, HMImgdas gods@mbgdmmos bymdgzMmgdolb ©o©gdol saomdg, 353063 30, HmEaba(s
obgon saomol gobbodmgMs dbgmns.®

2.7 3g0m0mbaboabogMgdab 3605003049

3606(303930b 5:102 (B) dgbemab dgbedsdaba, bgmdgimmmagdol gs63s6@qdabsl dbgogg-
mdado 1bes 0469L Bomgdamn 3g00mbobrabngMgdal 3Gnb(3030. gb 3Mnb(3030 god8maygbgds 56
dbmemme bgmdg3anmgdal 3ob3sM@qdol, 50350 gommgdnmgdal dgbEmmgdals, bgmdgzmg-
30l ogdabs s abo badogommdal 398mE3gd0lb 30bbaom.™

3900mboboobogmgdals 360630300 0bamoby@gbmagsebo dgbadyzobo Mm@ Bobomaw oMol go-
gmgoeo. 3063qemo 6sBogmo ,,good faith” gogqdymmos Bmameg o3 300b(3030L bLydogd& o 3mb-
G9BGS (35&0ombbgds s babugmagg ambgdsda), bmmm dgmeg bobaa , fair dealing® 3606(3030l
900396 3E0&ge0mddg 0390980 89(3968)L s d00Rby3L, ™3, Logdnsb NMMngMrmdsdn Rstrorma
©5369g60 3060l godmy3gmmdal gomgamabbobgdom, dxmdgbos, sGhgzebo dobmgal Lobom-

398mmm 2063508985dg g0 39mw0L.°!

3. bgmdg360mgdab 3363368 9d0b 5em@g@bsG oy 396L0gdL ImAals
36Rg3560b a3539m93>

3606(303980b 5:103-5:107 3ybmagdo sGgammomgdl bgmdgzmmagdolb go63s689d0b ghmndy
3980 dgbadmm 396MLonEsL gMo-gMmal N30Mo@gbmdals smosmgdalb bsgombgdlb. mommgme dg3-
obgg30d0 306303980 (300mmL Y30MdGgbmds dosbogmlb aobdom@gdol abgm sm@gMba@ogsl,

Mm3gma(3, ambog@ma gomonmal baggydzgmbdyg, yggmadg 3@ o ¢bms d99bodsdgdmogl dbomg-
o bogmom go6DMobgsel 9b gMm-gfMma dbamal gobbs 3MoMgdmm s 3o@ngbowgd 0b@gmMaLb.

% Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-

don/Boston, 2000, 104.

0J39:

® von Bar C., Zimmermann R., Grundregeln des Europischen Vertragsrechts, Teile I und II (Studienaufgabe),
Miinchen, 2002, 348.

# Good Faith and Fair Dealing.

0 ombgemosbo o., 39m0mboboabog@gdal 3Gabznd0 bobgmdg@mmgdm Lsdsmmsmdo (JgmsMgdoo-
LodoGmnmgdfngn god3m33mg3d), JoGomymo Ladstmmmol dodmbamgs — L3goomaEa godm3gds,
2007, 16.

St Antoniolli L., Veneziano A., Principles of European Contract Law and Italian Law, A Commentary, Kluwer
Law International, Hague, 2005, 258.
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3.1. abnznsmyMsw dgnmsbbdgdgma qgdnmgdab 356356 qds

36063039800 5:103 3bemal dgbodsdabew, Mmogbss nbmngomsmuMan dgnmsbbdgdgma
©q899mqdob 360d369mmmds dmbomazsbas, m3nms@qbmds dgadmgds ogbogdmb 3sb63sm@gdsl nd dbo-
&0l 068 9M9L5d0L boBobssmdmgamm, HmBgmds(3 gb gdnmads Bsom bgmdg36Gmmgdsdn.

03 ©ydnmgdol ImEgmmo mMogobsmn 0dgdbgds MHmIse GMown(300d0, 356Ls NG doc
3b&0 306 300b(303d0 ,,ambigutas contra stipulatorem 53 @gbomgmdoo ol sm0sMgdmmos Mmamm(s
396mB80gdemmd5d0, 0bg Medog bo(30mbaemm® s LogHmedm@obm 369(39096@ M LodsGmaedn.>

53 ©9dmagdol dmogemn sMbo godmbso@yymos 0d dbomalb 3mbaznal s(33930, MHMIgmacs
bgdg3Emmgdolb Yucm ,LybE* dmbsbomgw semnddgds. dobo Jobsbo o6 oGl dbatgms bsgmomm
356bMsb30l @oanbs.”® ob ogmdbgdmmos 08 ngady, Mm3 batyg, HmMIgmBs(s Jgognbs baws-
30 ©gdmmgds 56 Jomnsbo 3mbBMmag@0, 5&oMmgdl dobo BgdabdngHo bszmmazsebgdal Mol zb.% ol
93M396005(300L 5dma3L 03 MebodgMmgg dmbadasMmomyggdbs s dg3bngcgdl, Gmdmagdos babm-
bom33gm0mbo 9dgdgb bgmdg 3G mgdals Lbodsmmm bEsbosmEm ©qdMmgdgdmsb dGdmmal
894960b398L.” nbmogomsmnmen Jgnmebbdgdgmo ©gdygmgdal 0bozns@m@al LababssmBog-
amE 3563560 qd0L JoDobns on(330L LadsmmgdMogo LGoGYL-33m, HmM3geas noMbydgdws, ©g-
dmgdob 39bmz69380lL b gombo HMI o6 Lsdmastoym wemab BgbMogdn.*®

361063039800 93 IMbmolb Mgammomgdal bogsbos 6gdobdngHn 0boogosmn@mew Jgnmab-

639390 ©gdnmgds, 356bs3nmMmgdom 3o bgmdgzMmmgdal bLEbIMEG MmO dMmgds.”? badma-

bdomgdmm bgmdgmnmgdal bEGbosME Mmoo ©gdnmgdal 4563508 gdal EMML yuGomads dob-
30©9ds 035y, HM3 0l oMo Fbmeme bgmdg3Emmgdol gMon dbatMab, M3y asbnbsdmgMgmo

bA0bodn d0dsmmymo dgomogodgdss. odgmeb gs8m3nbaty, LEGSbLsGEMmn adymagdal dg3-
(3390 bgdg 36 gdal 496358 gdabol mdagd@men gobdsmEgdal 36063039800 ¢bs 30bgem-
3dm3969mm . ngyemobbdgds ol 8603369mmds, Hm3gmoa(z 93 ©gdMmadqdl bgmadg 3Gmmadol 8m-
6560y binznamao gamrgdobogol sgg00.""

35bom3omobBbgdgmos, M3 @gdnmgdal dgdwmagbo Ibsmal Lobnbssmdmgam go6356 8 gdal
Bgbo bamgim3gboszom bobosmabss. ngn gso@manbal gmbdz0sb sbAmmadl.t2 50bndbymoal goo-

2 9.6. Contra proferentem rule.

3 Antoniolli L., Veneziano A., Principles of European Contract Law and Italian Law, A Commentary, Kluwer
Law International, Hague, 2005, 260.

3% Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-
don/Boston, 2000, 294.

% Bush D., Hondius E.H., van Kooten H.J., Schelhaas H.N., Schrama W.M., The Principles of European Con-
tract Law and Dutch Law, A Commentary, Kluwer Law International, 2002, 250.

5% Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-
don/Boston, 2000, 294.

57 Zimmermann R., The Law of Obligations, Roman Foundations of the Civilian Traditon, Juta & Co, Ltd., Cape
Town, Wetton, Johannesburg, 1992, 641.

8 Canaris C-W., Grigoleit H.C., Interpretation of contracts, Towards a European Civil Code, 3rd edition, 2004,
461.

3 Bush D., Hondius E.H., van Kooten H.J., Schelhaas H.N., Schrama W.M., The Principles of European Con-
tract Law and Dutch Law, A Commentary, Kluwer Law International, 2002, 250.

8 Pawlowski H-M., Allgemeiner Teil des BGB, Grundlehren des buergerlichen Rechts, 7., neu bearbeitete Auf-

lage, Heidelberg, 2003, 223.

0J39-

82 Bush D., Hondius E.H., van Kooten H. J., Schelhaas H.N., Schrama W.M., The Principles of European Con-
tract Law and Dutch Law, A Commentary, Kluwer Law International, 2002, 250.
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35m0obB0bgdam, Imbedatomgl dgndmos, (39m 39 aocgdmgdasms 3bgo3gemmdadn domgdoom, nb-
030075 Md© dg9msebbdgdgmo ©gdmmgds 0d dbomal Lobomgagdmmmag 3obdoM@mL, Hmdgem-
35(3 0b bgm3g 36 mmgdsdo dgo@sbos.t

3.2. abengznysmuMiw d9nsbbdgdymma gdgmgdab 303§ gbmdab smascmgds

3606(303930b 5:104 3bmal dgbodsdnbaw, nbpnzoesmumam dgmabbdgdamm @gdemagdsl
13065&qbmds 9bnggds 0bmngomsmnMmo dgucmobbdgdgm ©gdmmgdsbmab dodsmmgdada.

5bndbnymo dmbemn dgbadmgdgmoas gMmage® babgmdgEmmgdm 3mmoboals 3maBgb&ngg-
dgem Bgbo d0g30Rbomo. 59qsb go3mdmnbamyg, Bobadammdolb bsbom s9y30mmgdgmons s@Lgdmdogl
96m0 bgmdg3Mmgds, MmIgmdo gMhobs s 03539 bogombdg NMmngmmbebabssmdmgam Mgan-
m0Mgdss 3m(393mo s 9dqgsb 9Mmn nbmngomsmnMan nym dgmebbdgdmma, Bgmeg 3o — oMe.
03 dgbmoab godmygbgdobomgal o6 ool omz0mgdgmo, Gmdgmndy domgsba nymlb dmbomasba b
MmEbOHMZbo. 30MnJom, nbobo 0dgbsw bomgmons, M3 (3ombobow a0bogds gMHMIsbgmmab dsmo
dg9badadmds. 0beogoEsmaMmew dgmobbdgdaymo ©gdmmgdol M3nMo@qbmdal smasmgds ambog-
o 5Mob dohbgmemon 08 3ofMgdmgdody oyMbmdaom, Mm3 ol gsdmba@eglb dbamgms bsgfmomm
356bMob30L s 365 (3omBbMnga dgoagbomn gdmmgds.* 88 3g8mbggzedn(z 3Gnb3035d0 ,Lmdo-
994&nc0" ogm@onl bobofmg gdmmm obMgds.

9L Bgbo dggbgds s BbmemE megmadnfggmae dgoagbom bgmdgzmmmgdsda sMbgdme
dg99bodadmdgdL, sMedgw 65d0bdngM Imwagn(306gdsl, Mmdgma(z bgmadgzMmgdol sgdal 3g3-
©am3 bogds. 335Lmsb, 360d3bgmmds o6 5930 Jgnbededmds badgdw s bymoaom 6569 bgmdg36ia-
™g393L ImEal 50, o) BgdaMa 0dbs 8bamgms dmmMab gmebbdgds dombgmmn.t® nbonznns-
M50 dgmabbdgdmm gdymgdslb 30Ms@gbmds 1bos dogbogmb bgdabdngm dgdmbggzsdo.

3.3. bgm3g3699mgdab domnsbmdab 360630300056 33dm3nbamg 356336890

36063039800 5:105 dgbemal dgbadadoba, bymdgMnmgdal go63s0Ggdabol gdmmgdg-
30 bgmdg3mgdol 3mmosbmdol 3Mab3030L gomzgemobbobgdom 1bos asbodsm@mb. gb dnbemo
030058 9bmdsL LobEGYAYM aob3oMEGgdol sbnggdl. 6gdaldngMo ©gdnmagds Nbws asbadsmGmb
dabo 3mb@ggLE0Esb go3mdmnbamy, Momasb gbmdmagn bm@m3gdal domgdsd oo bLodybGNwsb
3505bMd ©83330603989mb dgbadmadmmdalb odmagzl (36580L 360d369mmds 0bmmaMmgdmmao gso-
amb.%¢ sbggg, Abamgms bagMom gobdMsobgs dgbadmgdgmos Bbmmmm msbdndwgzGemoa s bobdg-
60 (369398006 5®Lgdmds 0gmb. gMmo s 03039 ©gdMmgds 56 dgodmgds asbbbgszgdymn 36nd-
369emmdom 0dbgb 498 93mn gMmo s 08539 bgmdg 3O mmgdal Lbzswabbgs 6s6nmdn o’

8 Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-
don/Boston, 2000, 294.

% adsg, 295.

8 Bush D., Hondius E.H., van Kooten H.J., Schelhaas H.N., Schrama W.M., The Principles of European Con-

tract Law and Dutch Law, A Commentary, Kluwer Law International, 2002, 253.

Antoniolli L., Veneziano A., Principles of European Contract Law and Italian Law, A Commentary, Kluwer

Law International, Hague, 2005, 265.

87 Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-
don/Boston, 2000, 294.
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9L 8bema 360d369mmzgeb ML dgobErmmgdl §.6. RamRmbgmdg emmadol s 93 bymdys-
A gd0sb godmdobafy dMsogoma bymdgmnmgdal gs63s6gdol dgdmbgggada. ,dmeosbo

bgm3g3mmmgdob® (3693030 Mbos FmosbdFgdmmgl ,bgmdgMmmadosms domgmo gango”,® Gm-
dgmo( 93 Ro@Ambgmdg 3 mgdoesb a53m3enbatyg ngds. o) RombBmbgmdgzMnmgdoosb go-

3mB80bsMg L3gznemaFn bymdgzMmgds NRO™ 3Mb3MgGNE Mganmomgdsb 0mzgemobbobgdl,
dbomgms bogMom aobdMabgzs dgbadmms ydm dg@ow o3 L3gosmy® bgmdgnmgdsdo 0dbgl
sbobgyma. 830G M3 53 EMH™L 3Mb303930b 5:104 Iqbmab gomzgamabbnbgds Mgmm ambag@mmo dg-
0dmgds sdmhbogb.

3.4. bgm3q3699mqdabogal Idmgsga dosmab 303baggdgma 3563568 93ab
9306058 9bmdab smasmgds

3606(303980L 5:106 Igbmol Jgbodedabow, 30Ms@Ggbmds Mbrs Jogbogmb ndazem as63s6-
&9dsb, MHmIgmoa(z bymdgzMmgdolb ©gdmmagdobsmgal ddmgsegn domal dnbaggdsl ¢dENbage-
ymgb, bozzmom 03 go63sMmBgdabs, Gm3gmarz ol sbymamgdsl sbgbb. 5mbndbymoa bgbo wo-
39dbgdmos babmasmE smnsMgdmm oMo dy, MmImoal dobgogomss Abamggdl byGo byem-
3936 gdob 80B653L nombomb gmbogmmmo s LadsMmmosbo badmemgdgdom.t? ambag@emos,
3 5333560 J0Dbob dombggs dgbodmgdgmo 0469ds bgmdg 3Ermmgdol bodmgzammdal s 5o dabo
dosmommdob dgdmbgzgzedo.

36006303900l 53 Ibemalb Mgammomgds gymbmds dboMggdal, Mmamm(s gmbogfo 3oMmg-
693980L, 505690l 3619 DNIR (3000, HMImgdos B0bbs© nbobogwbgb, Mm3 oo ImEal goxm®dg-
dmemo bgm3g3@mmgds bmmo domal 8dmbg ymagaemoym.” sdgeb ao8mBonbatyg, o dmbomagsbo
©qd9mads dgbadmgdgmos, ghmo 3bM03, a9603oMEGML nby, GM3 5356 Jobo dsmammds asdmabgo-
b, s dgmeg dbGog — obg, H™3 5356 dobo bsdgommds bEOMbggmymb s Lozbowg dgo@ebmb
dmbm30698530, LEMMgo 98 93560L369mb Mbrs Fogbogdmlb m3nGs@gbmds.”!

9L B9amms305(3 3o0@msnbal bobosmabes.”? Igbsdsdobsow, Job sMsbogemmgdmmm, batg-
3M3896s(30m 360d3b69mmds og3b.

3.5. ®56M33560b> > MMngnbsmal Jgubsds3mdabl Lszombab 3s36y39§s

36063039800 5:107 3gbmol dgbodsdabow, 03 dgdmbggzada, oyy bgmdgzGmagds dgoagbo-
m0d M 36 89 9bodyg, by M3 oM (3 9gMm Jomasbl o6 gboggds 3nMo@gbmds, 39Mbogdl dmGab
dg9bods3mdal 5Mbgdmdol dgdmbgggzada, m3aMmse@gbmds gboggds as6356Egdsl 0d gg@booo, Mm-
393 magea30M3gmo 06s dgmagboemo.
9L d99b7gds oM dbrmgab, sMsdgwm 3@ 0bdg@ow (3bow s gobaggd gdnmgdsl, MmIgmoa s
% Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-
don/Boston, 2000, 296.

% Cf. e.g. Ghestin et al. No. 33, (308069dgmos: Canaris C-W., Grigoleit H.C., Interpretation of contracts,
Towards a European Civil Code, 3rd edition, 2004, 462.

™ Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-
don/Boston, 2000, 297.

" Bush D., Hondius E.H., van Kooten H.J., Schelhaas H.N., Schrama W.M., The Principles of European Con-

tract Law and Dutch Law, A Commentary, Kluwer Law International, 2002, 255.
2 ogdsg, 255.
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bbgowabbgs 9bsbg dgagbom bgmdgiMnmgdsdn HMmogmmbobobssmdmgam dnbssmbooo s6ab
3503m (3931 m0. 093053063 9ma© dgeagbormoa 3gMmboobamgal 30ms@gbmdolb dnbaggds soblbgds
03 g5Mgdmgdom, MHm3 306500056 30Mzgmom o3 gbadg onbgMs bymdgzMmmgds, ob Loy zgomgbme
353mbo@ogl Bbomgms LagMom gobbMobgal.”? bmg dg8mbggzedo gb 8mbobdmgds dggebgdaymos,
Gmame(z b3ggMmaor®n, aobbs3nmmgdocm 08 ascgdmgdol gomzsmabbnbgdom, Mm3 dbomggdo,
Bmame(z 6gbo, bgmdg3@mmagdslb bbgomabbgs gbsbg 009696 03 0bbom, Moms mommgnmds dsm-
35685 3900 3003mb 8ol Bnbssmbo.”

(3939990 538MM0”° 5B dbmm Fabmbg by gmmdabab yn@maomgdsl s8sbz0mgdl dab g&-
®a356 B0bsom8gamdadg 3006303580 5:103 3bmom mowggboe contra proferentem rule-056 do-
35Mm7gdsdn, g56bos3nmmgdoo 35dab, oy bgmdg3@emgdol mEMognbsmas s nboogo@msmyGon
dg900bb3gdgmo ©gdnmgdgdaz ghmo s 0dsgg dbsmal dogH oMol dgragbommoa. smbabndbagns,
M3 5333500 3mb3gMgb(305 ndz000 dgdmbzgzedn dgndmgds bomdmandgzsl, 3obsnwsb contra profe-
rentem rule 49bm3560 ©gdmgdol 3g3mazobgdgmn dbatal bobnbssmdmgame 3sbdsmE gdab 6gLL
2©396L, HmIgmo(z gRcm b3gosmymo dgdmbgggzes, 30eMg gbmdMng 39MbLogdl dmmal sMbgde-
0 dgnbodsdmds.

Il bgm3g369mgdab 356356 930b IMEgLMmng gds LL 3-0b Jabgezom

bbg bgmdg3Mmgdab 3ob3oM@gdobamgal 360d36gmm 356 gdYmgdgdlb Bmasw baboembs o
39mE dnmgdomo badsMommol bmasw bsBomdo s6gLbHnaqdl. bl -0l Bmaswa babama gbgds 6gdal
30dm3zmabol 306356 gdsL, brmmm gomegdanmagdomo LadsMomalb bmasw Bobomda Lbgowsbbgs
3608909300 obggzom bgmdg3emmgdal 3ob3oM@gdodgs Loydamo.

1. gmbagmuyma a5bbys

bbg-0b 52-9 3gbemal Jgbodsdabow, 6gdolb go8mamgbol 4568568 gdabsl 6gds Mbws a©anb-
©gb ambogmmmo asbbxnb dgwgaem, s s JoMEMMEYb godmmJdnl LoGygzobo@ygnmo 360d369-
mmd0sb. 50b0dbymn gmMmIMmnmgds sMbgdomsm abz-0b® gm@mInmomgdsl gyMmbmds.”” bme-
30b Lo ygobo@ygznmo sbamabal dggasw 360336gmmgabas bgdal godmdgmgbol 6gds owanbogl
5 83 63800 da960bLLL gmbagMyyma 3G gMondgdom 0dbgl bggmmds bosmdsGomyma. ofgwsb
353m3@nbaty, ngn ImMaqgdmmos 5Modnmgdsbogemmgdmmm bgdol gsd8mgmagbsol, MmIgmday o6
5L 5Mgbs@0b bmdal bszomba.” 58l yzgmadg bom3gogbm dogsmomos sbgMdn, GMgma(s

3 Lando O., Beale H.G., Principles of European Contract Law, Parts I and II, Kluwer Law International, Lon-

don/Boston, 2000, 298.

" Canaris C-W., Grigoleit H.C., Interpretation of contracts, Towards a European Civil Code, 3rd edition, 2004,
463.

5 Bush D., Hondius E.H., van Kooten H.J., Schelhaas H.N., Schrama W.M., The Principles of European Con-
tract Law and Dutch Law, A Commentary, Kluwer Law International, 2002, 256.

6 Biirgerliches Gesetzbuch nebst Einfliihrungsgesetz vom 18. 08. 1896, RGBI. Ne 21, 195; &133 - Bei der Aus-

legung einer Willenserklarung ist der wirkliche Wille zu erforschen und nicht an dem buchstiblichen Sinne

des Ausdrucks zu haften.

390abaerodg ., 396dm badstomol dmasqbo babEgdnca (3698930, md., 2009, 252.

0J39-
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85833000698mab 653300 6530b Fgbodedobo go603568)gds.” 6930b oagbs Jobo godmgema-
bob 068 9M5LgdoL (330L gdbabyMgds, o330 30b3sMEgdol Bnbsba dgadmgds oMo Fbmemme bg-
b0l 30dm3zmagbol, ssdge bgdol d0dmgdol 068 gMgbgdalb o(335(3 0ymL, 0bgzg Mmame s 6gdal
353mgmgbolb mdogd@ Mo sebob oaq6s.2 bbg-0b 52-9 8mbma 39 dgobEmmgdl Bnmgdsbogs-
©qdmm 6330L 30dmgmgbol 35635 9d0b MHML 360d369mmzgeb HmEUL. 83 MmgzombabMnbom ngo
obogmb Mg gdgmns.?!

Bman 538ME0% 58 Bmbmob 3m8g680Mgdobal ymMommgdsl 83sb30madl bgmdg3Gmmgdal
(393900 35dmbomgze89d0lb abg a08935bg, Hmams gb bogMomme domgdamas s 56 0Ly, Gm-
ameg gb Abac998b, (39m 3999 306gdL gbdoo. gb FmbaDMgds 54(396@L ao6356@9d0b Mmdngd@n&
3608 9M093%g 039090, Mds(3 3603369mmgzaba Mmena dgadmgds bl g-ab 0d3gFMs@onmo bm@dg-
30b 806356 qd0lb dg3mbgggeda dgobEmmmb. bmem Mmegbs bogdg ob3mbazon&o bedol dg-
Lododobow dgmebbdgdam 30mmdgdl gbgds, of LEmM g dbomal BogM bowsgm gdymgdabsmgal
30bnggdmmo 360d369mmds Mbws 0gmb 3GMomMod g mo, Moz 6gdob gmbagmmm asbbgobsog Im-
qdLaby@gde.

domgdobogomegdamm bgdol as635MEgdabs s m@IbMagem dogommgdymgdgmo bgm-
dg309mgdol aob3smEgdol Imbgboggdalb 30bboom, 360d3bgmmzgsebos LL3-3s gsnmgzamabbabml
361063039800 5:101 3bemals dobssmbo ©s o7396@0 gos3gmmb Ibamgms bLogHom asbdMabzal do-
bggom bgmdg3emmgdol aobdom@qdadg ob gMm-gMma dbamol asbbs3mommgdmma ab@gmgbol
35035m0bb0bgdom 3ob63oM@qdsdyg, Moms MdMMbzgmymaam 0dbgl 396Gdm 538mbmnabs s bgem-
d93609mgdol moz30bx8mgdal 3606(303580L M@ nmo@omab@yma 30bbgdom 3mbimgGodasns.

2. bgm3dg36mgdab 356356§9ds bsMgms byzbmgzMgdgmao spanmab dabgrozem

bbg-0b 337-9 gbeEmob dgbodsdabo, e bgm3g3Mmadol (3om3gmo asdmbscmdzsdgdo dg-
0dmgds aogqg0m 0dbgl bbgoabbgebsoMa, 35d0b N3nmso@gbmds 1bos dogbogmb 0dsl, Gm3g-
a3, B3gmmgdcng, domgdamos bgmdg3mmmgdal sdwgda 3bsmgqdob bozbmamadgm sanmdy.
o930 IbaMggdl Lbgoabbgs bazbmgmgdgmo saomoa sdgm, aowsdbyzg@os 543938960l Locsb-
M3 9390 da0o.

Igbmol 30dmygbgdal sgyz0mgdgmo BobsdoMmdes bgmdgmnmgdal (somzgnmo godmbso-
J3930b sMogMmggzammgabo go63508gd0lb dgbodmgdmmds. ob dgadmgds o6 aymb dmbomagsbo,
099330 0dmgmEab MEMIBOMZobo go39d0b dgbadmgdmmdal. bl 83 bomggbol sdmebzmal bo-
13909bm Lodmemagdao 800hbgzl o636 gdsl bgmdg 3 mmgdol edmgda Ibamggdals bosbmg-
9090 sgomal dobgogom. oy dbafmggdo Lbzoabbgzs sgomsl (3bmgmmdgb, dbmemme 53 dg3-
ob393530 30gbaggds 30658)gbmds 34(393@96@0b bazbmzMgdgm saomb.

bomgms bogHom go6dDMobgals Jobgognm bgmdg3Emmgdol 3063sM@gdalb Jomgammamgdy-
o Bgbob bb 3-d0 sbobzalb dg8mbggzedn, 80bs6dgbmbamas 83 BmMm3sd LydbowayMoa, sd39dwmgds-

™ BGHZ 80, 249; 86, 45 (30806qdmos: Pruetting H., Wegen G., Weinreich G., BGB Kommentar, Luchter-
hand, 2006, 136.

50 2063008 930b 80Bbgdmsb s 393306900 ob. Koehler H., BGB, Allgemeiner Teil, 31. Auflage, Miinchen,
2007, 115 s dg3amdbo.

81 Kereselidze D., AT des ZGB, 2005, 185 (308 06qdgmos: 3969bgemody ., 3960dm badsGomob mbmas-
qbo bLobBgdn&n (3698930, md., 2009, 252.

2 ®mody 8., bodeeromggmmb badmdsmadm 3mogdbol 3m396@stn, bogboa |, »d., 2002, 174.
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95990 360d369mmmds dgodobmb. o9y qdmmgdolb dmbomgsbgdal bsznmbo a@as, Bnbn gobdsm-
&90s LazbmzMgdgmo sEgomab dobgozom dgodmgds o6 ogdmbzgl dbamgms bagMomm gsbdmMsb-
35b. gb Bgbo dgbodmgdgmos ggmamagommoa 3G0dgMondal dobgozom mdagd@&nen gs63s68gdab
96m-96m 30dmgmnbgdom hsomgommb, Mmdgmadsz Mbws smosdmb bydogd@neo gs63s6Egdab
3608 9M0130b N30MdGgbmdes.

2.1. 3bsMgos gmamdmag LyzbmazMgdgm sanmdy
domgdmo 356336890

Mmam&z dgdmo s@mnbadbs, dbosfmgms gMmmmdmong bLobmgmgdgm saomdg Bomgdemmads
30635689353 56 dgodmgds ymzgmmzgol abOHMb3gmymb dbsmgms baghom asbdbMabgal dgbods-
300 dgganb oamas. myYd(3s 83 Mganmomgdol Mdmagcgbo 30Dsbn ndab gmbogmmma goMmomwmn
dgodmgds ymgomaym, Gm3 dbacggdo bLosogm @gdymgdsl bgmdg3Gmmagdol ogdob MHmL 0d
3603d36mmdom 500ng308b96, Moz dom bogbmgmgdgm sgombg oMal domgdymo. dbgsgbo wg-
dgdgdo sbobmmos LaggMabagmol Lodmgsmsadm 3mogdbolb 1189-9 s 0@omoalb badmdsmsm
3mgdbab 1369-7 8mbmd30.5° 50bndbymo Mganmomgdol doMomawa 30 03s §yMEbmds 08 o6-
39396&L, ®m3 babgmdg3EMEgdm dmmadoms 3gdgda dgadmgds 3030bsMmgmdogl bbgs sanmby
5 bgmdgnmgds bbgegsb pon@mb, s Mm3 LabgmdgzMmgdm gomwgdamgdalb dgbEmmgdal
2©a0m0 BAH™ JdoMHmE 50l ©s 353806 53mma bgmdg3Gmmgdal FobosMbmsb.2

2.2. 54(3938°680b LybmzMgdgm Sanmbg
damgdama 356336890

03 dgdmbgg3sdn, MmEabsz bymdgzdmmgdal dbomggdlb Lbgswabbgs LosbmagMgdgmoa swao-
0 5430, 930M5@gbmds dogboggds 54(393&obE0b LazsbmzMgdgm sanmbg domgdam asb3sM@g-
3L, 50bndbyymn Mgammomgds Mgmgzeb@mmas Jomgdsbogommgdamm bgdol gs8mgmagbol dg3-
ob3935d0. 5949086 353m30bsMy, 993938 96@0b bosbmaMgdgmn sanemn Mbos g5603sMEGML, Bm-
am®(3 6930b s gba@ ol sanmbsdymagmo.®

3. bgm3g36mgdab 356336850 bgm3g369mgdab dabss@bmsb
dgbs@ygzobmdab gomgsmabbnbgdom

LL3-0b 338-9 Fnbemal dgbsdsdabew, bgmdg3Mmgdsdn YHMgHMas3mIMn3b3gema ob dMs-
35m360d3b9mmzs60 g53mbom 303930l ™ML 30Ma@gbmds 1bos dogbodmb 03 gsdmbscmdzadl,
mdgmas 4yzgmadg dg@oe dggbs@yzobgds bgmdgzmmmagdol dobsstmbl. gb dnbea badL ¢bgsedl
(393990 ©gomagdol LobEgdyHo, bgmdgzEmmgdol Lbgs ©gdMmgdgdal YMHMngEm 3ogdocda
3568068 930L > (30mgdemmdal,¥ 3065006 3M6E&94LE8s dgbodmgdgmoas 360d36gmmazsbo Mmma
dgobEgmmb Abamgos bogamamom asbdMmabzolb aaqbolb dgdmbzgzedn, oMy basgm gdymag-

83

390abgerody ., 396dm badstomal dmasqbo LabEgdnca (3698930, ., 2009, 257.
Antoniolli L., Veneziano A., Principles of European Contract Law and Italian Law, A Commentary, Kluwer
Law International, Hague, 2005, 270.
N J:jgrﬁgbé%%nndg ®., 3gOdm badsMomol gdmasqbo bobEgdnca (369690, md., 2009, 257.
0330, £99.
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8- 08Bosdgomo, byerdgoegool 30bdsmegos 9ammigwo bobgerdg o yegdm bodstroerol 3tobgo-
Jd900ls Jobgogoo @s bogommggamls 3060b3@gdcmdsdo Jobo 0diergdabgsizool dodsbdgfmbocrmds

30l 0bmmomgdamom 3obbormgsd.¥ sbommmanm@o @gdmmagds gsmzgamabbabgdmmoas 3G0b3035d0l
5:105 3gbdo.

4. bgmdg 360mgdab 3563368935 Lagsgmm Rzgnmgdgdabs s
&M30(30930b gsmn35mabbabgdom

bbg-0b 339-g Fgbmab dgbodsdabsw, bymdgMmmgdal Bbogms MYBmgdgdobs ©s dmzamg-
mdgd0b gobbodEgFmabsl dgadmgds Ibg3z9mmdsdn 0dbglb domgdamoa bogsdtm Rzgmmgdgdo o
GMon(30900.

030bomgol, ®m3 gbs o) ob Bgbo Logogmm Rzgnmagdom s GMowa(zna@ Asnmgammb, s9y30-
m9dgm0d, Hm3 0go 353maygbgdmeal Mol gobbsdrmzMum 39Momman, smosmgdama nymb yzg-
3 dmboboemals Jog6 o o @mdMngaem bmM(309mmgdmmgl 30g3®. Logod®m Bygmmgdgdles ©o
BM300(309830 8mosdMgds dbatgms ImMnl Rsdmysmndgdamo ,bagogem Rzgnmadgdo s GMo-
©0(30980" @s 565 Rzgmmgdgdo, HmBmgdLss 3baggdo 039396, Bmame (3 8mddgm bodsmmarl.®

B30l sbomnboesb godmImanbamy, ngo gs3mbaygbgdmam Lagommgdamm o6 oMab. ab
»890dmgds 3bgggmmdadn 0gbgl domgdamo®. ngo 396 dg3moab 033g@s@omm bmmdgdl, obdm-
Boonco bemMdgdolb dgdmbggzedn 3o — Logogdmm Rzgmmgdgdbs s GMamn(3098L ¢Y3oMs@qgbmds
96049350.% 585Lsb, 56 50l o9y (30mgdgmon, H™B 6gdal aodmIzmgbals 56 6530L 80dmgdobomgals
bogag®m Bggmmgdal ob Mon(300b 56bgdmdal dgbobgd (36mdamo agmb.”!

5. bgmdg36mgdab LGSbEsMGGYma gdYmgdab 356356 9ds

LL3-0b 345-5 Inbmal Igbodsdobaw, o9y bgmdg3Gmadol bGsbosMEmn 3oMmMmdgdal &q4-
LB dbmM3zs60s, 35306 ngn 3obndaM@gds dgmmg dbamal babamMa gdmme.

5bndbnmo bmm3ob Bobbsw dohbgmmos LEIBEIGE MM 0mmdgdob dgdmsgadgdgmals
0dmmgds, Gm3 356 bomgmo s dMoMMdbOHMZabo ©gdmgdgdo dg0@obmb LB bIMEGYm SoGHm-
39890, 5695 abgmo 3ommdgda, MHmImgdos goboggdo 0gbgds Ladymsmm Embals 3mdbsmgdmoabam-
30b.% 306000006 bgmdg36mmgdol LB ebosME Mmoo ©gdmmadqdo IMogomygMowo asdmyqbqdol-
®30bos 3530Dbnmn, sbgzg 03B Mmos doMms gobnbodmgmgmo BMal dndsmm, s3g35M0 bgdal
353m3mq60b @MML a0s3by39@)0 93 YMM0gHNMal Ladmsmmm Imbsbamob d939(36930b (sgdab)
dgbadmgdmmdabo 6, 01y 6gdals godmgmgbs L3gzoomab@ms gobbabrmzMma BMabowdo sGal do-
doMormmo, sbggg docmn Ladnsmm Jgbsdmgdmmdgdo.”?

3606303980 5:103 dgbmo dgozo3L sbommann® dmbgbenggdsl, omds 03 gobbbgegg-
dom, ®™3 ob dggbgds oMs Jbmmmm bgmdg3ammgdal LEBEIME MM ©gdnmgdgdl, sGedgw y39-

87

»3ombohobmgdabomgol ob. dob§amns m., LadoMmzgmmb badmdomodm 3mwadbob 3m3gb@oa,

Bogbo lll, 3., 2001, 163 s 353003 m3bo.

8 Soergel/Wolf, &157, Rn. 63 (308 06M9dnmoas: gob§mos ., bogotmggmmb badmdsmsadm 3mmgdLbob

3M3896@st0, bogboa lll, »d., 2001, 166.

390abgerodg ., 396dm badstomal dmasqbo Lol gdnca (3698930, md., 2009, 258.

N dsb§ 0o ., badmdomadm badsmmmab dmgswon bsBoemo, »d., 2011, 325.

' BGHLM Nr 1 zu &157 (B); Frankf NJW-RR 86, 912; (308 06qdscmons: Pruetting H., Wegen G., Weinreich
G., BGB Kommentar, Luchterhand, 2006, 194.

2 dsb§ oo ., badomggmmb badmdsmadm 3mmgdbal 3mB896@ 960, Bogboa I, @d., 2001, 192.

% Larenz/Wolf, Allgemeiner Teil, &28 C II Ru. 81 ff.; 3080658 mmos: dobBmmns cn., bodmgomsdm bo-

domomab bmaswo bobomo, »d., 2011, 327.
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o 0b0g0@MsENMo© dgnmabbdgdgm qdymadsl. sbgzg gobomgamabbnbgdgmoas 360b303gdab
53 Igbemob bamggmdgbmaszom babosmo, 35306 Mmgbag bbg-ob 345-g 3nbema (sombobow sw@agbl
bgmdg3emmgdal bGobpo@mEmmoa 30Mmdgdal 306350 gdsb dgdmazebgdmab bLobosbm.
30b56396mboemos, 360b303980L dbgagbaw, LL-0b dgbsedsdobo Mgammomgds goxsMomg-
©qb s dg8magobgdmal LabobosmBogam asb3am@gdolb 3G0b3030 dggbmb bgmdgzGmmadal bg-

30b30gM 0boogoEsmYGs© dgnmabbdgdgm ©gdnmgdslb. smbndbymoa godsmmmgdymo ngbgds
3990b0beobngfMgdals 3G06(3030L 3643000 g93mInbaty, Mmdgwmoa(s contra proferentem rule-ls

1093L bogndzms s 0d dbaMal 0b@gMgbgdal o(3gob gdbobymgds, HBmIgmbsy ambogmymo o
3990boboobogco bmds 3Jmbos dgdmazobgdmab s al dogM gs8mzmabormn 65d0b Jodston.

IV. ©3b336s

360630393005 5 bLZ-0b Jgbodsdabo dnbergdal 5650 DaEsE J0Dobdgbmboemns Modwgbndy
3603369mm3o60 Mg3m3gbms(30s 0gbgl d93mdeggdmmoa, Gm3mal gsmgamalbbnbgdolb dg8mbggzeda
LG oeg3 PBRO™ LEYmymEBamo gobEgds bgmdg3HMmgdol 356356 9d0b bsgombal Imbgbog g-
30l mz30mbobGboo s 8@ o IMObmmgads g3mHm3nma Mbogn o0l 3Gmzgbl, M3, megab
db&M0g, 360d369mm 356 ML gobmnmgdl badsmmggmmb 30bmb3gdmmdal LogMmm-gg@mmaye
badaMomgdmng bogM3gdn nbBgamsznabsmgab:

1. byedggmmgdol 4063568 gdab sdmbogam 3@ gmondsm 1bws gobobsdmgmmb dbsmg-
0o LagMmm go6bMobz0l Jobggom go635MGgds, Moz HdMNb3gmymyL 39Mdm o3@&mbmdonbs o
bgmdg3mmgdal mag0bygmgdals 3M0b303930b yzgmsdy M3G0domnE Mgamodaz0ob. mdogdd -
0 3608 gc0mdab dobgozom, 356356 Egds bws Imbogl v 30ncglb dgdmbzgzeda, Hmmgbss dbo-
Mo bagMom aobdMobgzal ob ghm-gMomn dbomals gobbsgnmcgdamo 068 gmgbol owagbal y3g-

o dgbodmm 3(309mmmds bomnds@gdmom abMmmEgds.

2. bgmdggemagdol Lasgm gdgmgdalb bomgms bLozbmazMgdgm saomdg domgdmoa
3603369mmdob dobgognm gobdam@gds Mbws asdmnygbgdmmgl dbmeme 03 3gdmbgzgzedn, Gm-
bz dbamgms bogHom aobdMabzolb owagbs dgndmgdgmos. dgbadsdnbsw, bLLg-ob 337-9 Igb-
00 356badMgMmn bgbob 30dmygbgdal Bobsdnmmds mbrs ngmb sGs dbmemme bgmdg 3&rmmgdal
(393990 35dmMbsc 393580l Lbgaabbgaggama gogqdab dgbadmgdmmds, sbggg gomsmMgds, Gm-
qbaz IbaMgos bagMom gobdMmabzolb @owagbs dgmdmgdgmas.

3. 30%56396mbomns, 3606(303580L dbgogbac, LL3-3s gosxsMommmb contra proferentem rule-ls
M9390mgdob bggHm s Jgdmazedgdgmo dbatob babnbssmdogameo bgmdg mmmadal aobdsm-

&9d0b 3M0b(3030 g93M(39mEgL 36 IbmEmE bgmdg3HMmgdol bGobs@Mm ©gdmmgdadyg, sto-
390 6930b3ngM 0bpozoEMsm Mo dgmsbbdgdgm ©gdmmgdady.

4. bgmdg3emagdol magobyygmgdal 3606(3030b boggMbomuMa babosmowsb gsdmdwnbs-
69, 3mbog@mmmos bb3-do sobabmb 36063035800 5:106 3bemals Igbadadobo Bgba, HmBgmas osw-
390L Loogm gdnmgdobsmgol ddmgago doemal ndbnggdgmo g56doMEgdals Y3oMms@gbmdsl nd
3563568935Lmsb JodoMmgdada, MmIgmoa(z Job dsmommmdal nb3930.
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1.3gbsg5mn

bosgmzo@m bsoydmmagds, gfomn dgbgmgom, boobGgmgbms dbmmme 3Mm(3gLbysmmm&o
»3ombabMabom, dog®ed Lom@dabgnmo 33mg3s (3boymab, Gm3 dob dgndmgds oo do@gfn-
L3 dMNMdMng0n G Z0MM3s(3 3Jmbrogl. 535bmsb, boswgmzsdm Londmmgdal Lodmds-
modmbodaMomgdMogn (335 9M ymgxoms JoMmmm og@oogm mo@gMs@nmado b3gosmmn&o
33930b Logsboa. 98gbs, 53 bodMMBab GoMmamgddo LEmEmgo Ladmdsmsgmbsdsmommagdmaga bo-
Bomos babgobabdgmo, Gobomgobs(s, (3bow0s, basgmzs@m bondmmagdol LadMmgbm sb3gd@g-
30l dgbbogma(s, 390 3399mbomaw, 360d369mmmgab0s. dgbedsedabaw, baszmzs@m bsnydmmgdal
©5(330L bLadmdomodmbodommmgdMogo bogndgzmgdol godmbszzgomo, ©30Mggmglb ymgmaobs, go-
LoM 339309, 0] HMIge LB gMMgdL dmo(393L Mzom Lodsagm goGm LanEdmmgds. sbg3g Loswgm jo-
&™ LdnENdmmgdol (36980L dmznEmdolb gobbabmgMs 360d3bgmmzgsebos 0dol abowagbow, 0y
Mmame dgademgds ob 3gmdmbedsmomgdmog gemmogHomdgddo go8mamnbogb. 9b 3093 YBM™ o7-
GOm0 030l gomzamabbabgdom, HmI @gMdnbom ,bssgmo@m Lonndmmgds® Mm3gMamgdl
Lodmmzgbm badsmmmab dg360g6gds s ynMmomgdal domds MRgds dobo 3o@gMosmma@mbadem-
0gdc0g0, 3gHdme badmdsmsmbsdsmmmagdmago sb3gd@gda. 835bmdb, sbndbym 3Mbgowgb-
(30996 0bRMETs(3000L doMomoa© 0(393L bogomggmmb 3mbbE 0@y (309, Lobbmol badsGamal
3m0gdbo, bLadmgomadm gmogdbo, 3obmba ,o3m30@ms dgbobgd® s s@zm3sGms 3MHmygboymo
90030b 3megdbo. 01330 boomggmmb 306mbB3gdmmds 56 0(36mdL B9Mdnbl ,boswgmgsdm bs-
003mmgds“. sbggg 90530560L YRmMgdsms gzEm3nmo 3mbgzgbz300 03o3L 5bndby Lonydem-
905b. 3gLsds80bo, 80bs6dgbmbamos g3mmbaobedsmommml 3mbaznal 3odm3zgms basgmzs@m
LooEMImmgdsbmab s 3ogdamgdao.

33m930b 80bs60s, omanbogl Losgmio@m Landmmagdal (36930l Bmzmmmds ©s 306
dgodmgds 53 Mmogmomdol bndngdgdo 0yzbgb, Moms godmonzggmmb sMgbs@gda, gobsy dog-
dommngds dmomme bosamzodm boodmmagdol s(339. 3o 8dabs, gobbsgmmmgdoom o8-
M0 bosgmgo@m booydmmgdals Logndzgmdg BoM3mdmdamo MAMngHNHMdal dobssmbob
(mBmgds-dmazamgmdgda) dgbbsogmes. scbadbmmal doDsobns, 3560bsbmzMmb, o Medmgborss gob-
Lbgoggommo gb YOHMogHmmds Lbgs LadsMommagdMogo YHM0gMHOHMdobasb s Mmdgmo msg0bgdy-
9098000 bobnomEgds ab. 385Lmsb, 53M3GLS s 3mNgbGL MmOl Bam38mImdamon MMHMngFmm-
d0b oMbl goM 33930 bLodmemmme Losgm go@m booydmmgdal bgmymaobomgol 3sbyboldggdmm-
30l boggmdgmgdal (bydagd@&gdo, Dosba, dsGrmmbebabssmdmgam §890gds, 80bgdmdMmnga 303300
5 365m0) Im g 3sbbomgaba(z gmobbdmdl. gb bsgombo ¢ 303d0Mgds LadsMommgdMogo dmmb-
m360b @oygbgdals 3Mmdmgdal s dgadmads Bomdmadzsels dmmbmabams 3mbin&mabzns.

*

boaoﬁ)mqmb cgmd@)mﬁ)o, mb‘a-nb n‘g(ﬁnggn‘g@n qgod'c]gl@)a@)nb 8(\1630'3@0 Qlad@)mﬁm.
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03m9bowm, D8mambadbym sb3gdEgdL Mmame (3 mgmmonmo, abg 3Mad@ 03 36n0336gmm-
35 0g3b. abobo gobbomuyemoas dgsmgdombedsmommgdagn, bm@mds@onm-omads@ndo, sbsmabo-
bo s Lobomgbal, bmommmaonca dgomegdal aodmygbgdom, Moms 3GMdmgds LEMma® nymb
dgbbogmomo. 53gbsw, 60bsdwgdsmg bsdmman sfnl J3gmmds, aobabsdmgmmb boswgmo@m
booNdmmgdal badmdsmsedmbadammmgdMogo o(330L bogdgmgda, Hm3 3Msgd0zobs oy cgm-
0590 5MbgdYmo baMzgbgdol smdmogbzMsb.

2. byszmgzs@m bsodmmgdab (36980L Amzymmds

LogoGmggmmb 306mb3gdmmds o 0ygbgdl &gcdnbl ,boswgmzs@m bonydmmgds®, og-
653 dgo(303L 30l ©ad(303 bmEBgdL. 3obmbo ,o3mM 359G s dgbabgd®, Lobbmal badsMomal 3mwgd-
Lo, badmdomagm gmegdbo 036mdL 3Gmagbomem bsoydmmgdsl ob 30g3 3MbBNLab30omYM nb-
B3 (3000, H™Igmdos gfm-geom bggHmem Imosbmgds bosgmzs@m banndmmgds.

5 30D56396mbormns @sDNLE gL, 09y B ImosbMmgds Loswgm o@m bagddnsbmdsdn, Mams go-
06339L, 09y H™Igm bygMmgdb bos gbgdmogl bosgmzs@m bsoydmmads. ol bdnMsw gsdmo-
496905 3Gmgxzgbogem bonmdmmgdsbmab ddnmmm 39330630, sMas basamzsdm boomdmmgds
Mo dgadmgds gobabomgdmegl, Mmamz dbmmme 3mogb@ol dmbm3mman®a bggmm; bagdg
0bos, ®m3 ol yggmoxgmb gbgds, Mo(3 903m30@3s Lagymamn 3Mmeygbogymoa boddnsbmdabsls dongm.
53 YPD0gMHomdol bobadoMmmdss banndmml 3gmmdgmolb dogH s@gmgo@nbmgol dobos@ ol do-
boggds.! ond (3o Logdg abos, HME LosgmzsGm s 3Gmxgbommo bsondmmgds Mo Lbzswabbgs
booEmdmm bggfmms. 3Mmygbommo bonndmmgds 3G (39m@gds 560 dbmeme sE3m3o@&gddyg, sMo-
390 Lbggdby(3.2 IgLedsdabow, 3Hmaggbommo bonmdmmgds gs30mgdoom GoMmms, 300Mg boswo-
3m35@™ LooEdmmgds; basgmys@m bonEdmmgds gMom-gMon 3Gmygboymo booydmmgdss.

»0©3M 3™ Jgbabgd® bogoMmzgmmb 3obmbals 39-2 Iqbmmolb mebsbdsw, bosgm zo@m bod-
3006mdadn ngyemalbbdgds s@3m3s@ob dog onmMaomo Mhggal dozgds 3oMabogol, Mmdgmds s
3ol @obdomgdabogol d0dsmms; 3m0gb@nl bomdmdsmggbmmds bszmbb@ndyiom ©agzal, bob-
beob, bodmJomsogm 96 53060bEMs30ma Ladsmmmol bogdgdg LobsdsMommmadn, sda@Mmaydo,
05393900, dm33mg30bs s g83mdagdol mMasbmgddn, 3gbadg 306ab Bndsmo LbadsMmmgdfmngon
©m39396@9d0lb dm3bowgds s 3mngb@olb Labgmom 6gdobdogHo ©m3ndgb@ o300l BoMmagbs;
abgmo oggMoEogmn Esb3sMgdob gobgzs, MmBgmas 3gbodg 306nb Bobsdg bomdmdswmggbemmdsl o6
139300600985, 3gLsds30bo, basazmyaGm LonMdmmgds(s 93 bygmmagdl gbgds.

bosgmza@m booydmmgdal o33 dgodmgds dggbmb 3m8ybogonalb Lodmsmadgdbscs
(9xmbE), 306s50sb LbmMge domn obdomgdam dgadmagds go03bs36mb aoM339mmo 3mbyo-
396300 ME0 0bxmEBs(300 s bgmymazol bag@mbg 394865L.2 535bmsb, 5b0dbym3s dgbodmms
ol bgbmnado @esygbmb 396dm bLggMmb s330L (30 dmmds.* 5308 mas(3 basgmgs@m ba-

' Aufsichtsbehorde iiber die Rechtsanwilte 2001.06.12. (AR 01 3) Entscheidung.

2 Niggli M. A., Unterstehen dem Berufsgeheimnis nach Art. 321 StGB auch Unternehmensjuristen? (Eine Ver-
teidigung des materiellen Strafrechts gegen die Freunde des Verfassungs rechts, zugleich eine Antwort auf
Pfeifer), ,Anwalts Revue Del’ Avocat”, 8/2006, 279.

3 Hilgard M. C., Kein Anwaltsgeheimnis fiir den Schriftverkehr zwischen Unternehmen und Unternehmen-
sjuristen, in: “CH-D Wirschaft”, 4/2008, 15-16.

4 Rioult J-L., Vock M. B., Schumacher Gr. K., Jokl J., Sichere E-Mail Kommunikation bei Rioult & Partner
Rechtsanwilte/ Anleitung zur Benutzung des Secure Messaging von PrivaSphere, 1-3, <http://www.anwalt-
zh.ch/pdf/Securemail— infobrief.pdf>, [05.02.2013].
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0@M3mmgds asbobomagds, Hmam@g 3gMdm (3bm3z6Hgdolb ©o330L MRmgdal ao@ 33900 sb3gd@o.°
9L 1396503690, Mmoz0L 603, 1393300 ds MRMIdIL Mg0mgsdmM33935DY, 306500056 Loswgm-
39&™ Laoydmmgds dgadmgds ImnsdMgdgl doMmgbmmo (36mdgdol aom3m(39mgdmmdal ¥eg3-
L. 830@M3d(3 5bndbyymn 3mzgmgbs LonEBmmgdals (335D 3063390 gd3mbsGmmgdss,
98mqdbamo Mgod(3000.8 0 3Mdmads me bygMmmDg 30 (39mEads: ) 3MEMaL3mbogb30980b dmd-
Mmoo 5 ) 5©3MIdG6 NHM0gMNMBaLIL Bmbs3gdms (dmasmsm banndmmgdal) o3gody.”
Jdgbodadnbow, dgadmgds 6oM3madgal 0b@Bgmbms 3mbxmad@o(s. o330 9Mss gadmMasbymo, ba-
2@3mM3o@¢™ bondmmgds dombg Iamdbmdoomg bazgmmagdbaz dggbmb. 835bmsb, bosgmgs@m bo-
0@M3mmgds as30mgdoom Bomms 8gmdons, 3oy 8mba(3g8ms a(339.2 Logdg obos, BmB s3gm 3o
396 30b0bomoglh Loszmzs@m Looydmmgdsl, Mmammy dbmmme dmbs3gdms ©s(330L ,gydmo-
969L" YBmgdsb. szm3dG0 Ybos gHomb, Mm3 dmbs(398ms @s(330L NYRMgdal Gomomm 0bg-
369893000 394365L 3mbgmod@m&o bogs(309d0, Hm3maddo(s s@3m3o@ds b go@sbygo@mb,
d9gbadadgds o oMs 3mogb@al 8mbsa(398ms @s(330L YRmgdoom NBOHNYE3gmymAom 068 gMgbgdl
3mbo(3999d0, ®mM3mgda(s 8gLodg 3069dL (s oMs 3m0gb@L) dggbgds. md(3s ab dmbs(393gdn, M-
m9do(3 bosgmzodm Lonndmmagdal bLogsbo sMss (dogsmoms, Mobsddmmdmobs s 303bmmgd-
ol 3mba(393900), 9393300505 3mbs(39300 (330L Bmasm MYRmadsb. gb 30 o6 J36nb dmbs(3gdms
©5(330b QRgds3mbormgdal oagbol o4 50mgdemmdsb.’

dgbodsdnbow, 53 3Mmygbomm booydmmgdsdn 0gmmobbdgds yzgmoxngho (Bog@gdo, om-
319896&930), M55 903m3dBL 3396l 30gb@mab 3ol Logd0s6mbal baggndggmbyg. s30&mBs(3 s-
390 3mogb@nmob Joge sgmzs@nbomgzal 8560l gomamgddn Bnbomdamoa banwmdmmgds. '
0993(35 9003M3dG0b ngH sbLBs-g5635MEgdsdn 3mngb@nlb dodstm Rsdmysmadgdymoa dggsebgdg-
d0(3, M5(3 MMz gboymo bLsgdnsbmdobal Jomgdym 0bymMmIs(305L gB4dbgds, 3Mbynwgbznommdals
bgmymazes, 306500006 58 bbb dgai3obgdgdds dgadmgds 3emngbBob bsnmdmm bgg@m Jgmsbmb. "

sbggg Logymabbdms, M3 Londmmb ©s(330L dMzgamgmds FoMmmms S JmogbGms gom-
(335930 dg8gas(3 aMdgmoagds.? bosgmzo@m bonpmdmmagds asbbsznmmgdnm Gmmb ob-
Ggdb 898 33006 9980bmg0b (36mdgdal Bomoagbals dmzgemgmdabmeb s 3e330Mgdom. Mmgs Sb-
g dab 5xdsLOMmgdmabogzgolb dobo d0d@nbsomg bLogdnsbmdbol godm 353 330M oMol sgM 3oG M6
NP0 gOHNMdabal (36mdamns 496 3390 BogEgdn, 35d0b ol 3omEgdmmoas, Mm3 o6 gosbdammmb
0b0bo, 30bs0sb 353 330M5dgmb Ybos dggdmmb 3MbrnEgb30omMdslb egyHEbmML. ond(3s odg-

5 Spielmann D., Das anwaltliche Berufsgeheimnis in der Rechtsprechung des EGMR, sterreichisches Anwalts-
blatt 2010/07-08, 346-355.

¢ Hdrtig N., Anwaltsgeheimnis: Schutz vor dem Datenschutz, Der Beschluss des Kammersgerichs vom
20.8.2010, in: AnwBI 1/2011, 50-51.

7 Hoffet F., Der Schutz des Anwaltsgeheimnisses im Verfahrensrecht des Bundes, Thema/Question Du Jour,
Anwalts Revue Del’ Avocat, 5/2012, 226.

8 KG: Anwaltsgeheimnis stérker als Datenschutz, in: “Anwaltsblatt”, Herausgeber Busse F., Jahrgang 60,

11/2010, 802-803.

BRAO-Novellierung, Vorschlige des DAV zur Anderung der Bundesrechtsanwaltsordnung (Stand: 30.

August 2006), Entwurf einer Anderung der Bundesrechtsanwaltsordnung Textvorschlag, in: AnwBI 11/2006,

740.

10" Beschluss der Aufsichtskommission iiber die Rechtsanwilte vom 2. September 2004, 4.

50603693 b s 303d06gd00 ab. bbod ,LadoMmggmmb sgm oG ms SLmz0s(300L“ gmozob 3m3abo-

ob 2011 Bemob 9 0g3emobob gosbyszg@nmgds (Ne029/11).

12 Dorjee-Good A., Das Anwaltsgeheimnis ist auch gegenueber den Erben des Klienten zu wahren (BGE 135 111
597), Successio Heft Nr. 4/2010, 301.
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36 3MomMmn@ g@&ymo 0b@gMagbos 353330M9dmal d33mgmmdol @gmng@ob goblbs 56 393 3300-
9mdab badoBormosbow go65bnmagds (356bs 3mmMgdom Logsmmgdmmm boga)."

330bmsb, s3mM3dGgd0 BENbs396 3Mmyqboma boondmmgdal s (335bg s3bIsM g 30t g-
30l 3g339mdomas(s.™ 3gbedadnbow, bosgmgs@m Londmmgdsdn Mbws 8mnsbdMgdmugl ab (36m-
39003, MmImgda(z bosgmza@m bogdnsbmdal gobbmm(309mgdabsl o3 306gdds doomgl.

03m9bowm, 0Mo@oymn Esbdomgdob Dgdmom smbndbyma Lobggdo dma3o3L (3oMs Bomdm-
3500396mmdabos) Lbgs Labob oMoonm obdsMgdsbs(s. s30@mM3Bd(3 MmmangMas, MmI boswgm-
39&™ Loodmmagdsdo gogmmasbogl (36mdgdo, Mmdmadoy sgm3gs@ds d03bmdnbasb doormm
(306 BoMImBoa gbemmdals). bos@gmzs@m Landmmgds 560l bbgosbbgs Lobal (36mdgda,
Mm3gmms (3mEbs(z (30 dgmns s©3m3s@nlb dogH omGoommo abdamgdal smd8mbahgbsc.
530@m3a(3 bosgmgo@m LonMdmmgdal obs(3e3o0 30bobdgbmbarmns, HmM3 Loswgmgo@m Loo-
©dmmgds BoMome ogmb 0b@gM3MgG0Mgdymoa, Moms dob dmoasgel Jmogb@obasb s@gmzs@oab-
»30b do(398mmo (36m3980, HMBgemms 3030 (39mgds 3emngb@nbmzal sMobobymggmos. '

bogddg obos, MM 33 03l (36mdgda dgadmagds b3dobdngMa 3GmMygLoal BomdmBog 9bmgd-
056 53533069800 sMbLYdMdIL s Fomndy 3gM 3o3M(39edS ,o3MIIGMS dgbabgd® 356mbo,
30650056 0l IbMEME S©3M oG dL gbgds. 53obmdb, Fomasb goblbbzaggdnmoas dbmaswaw bomIm-
35003960l badsmomnmgdfngo damdomgmdss. 308m3 3nbsbdgbmbamos, 30bgm3ddmagebgmmo
&9M30boo ,LosgMoG™ LanENAmmgds®, MmMIgmos YbEs on335L LodoMmgzgmmb sEzm3sG o
sbm(z05(300d0 oM ga0LGM0Mgdmmds 5@3M 35 3.

3. basgmizs@m byandmmgds, Mmagm@g bLydmdosmasdmbadsmamgdmanga
PWEHn0gMnmdab mdogd@o

5©3M3o@&0b bLoadobybobdggdmm 3mbazns LadoMmmmgdMngowss godystgdamoa bosgmgse-
&™ booMImmgdadn. 503M33G s YYbES 03350 bodszmzsGm Lonndmmgds 67d0b3ngM 30Mmsb
53938069300, M3 9dbmG Mo ggrmgdob bL3goxngob sbobsgl, 30bs0Esb s8LmmmEMMas
DRmgdgdo, ,Om3mado(z 3gndemgds dgomabmb 63dobdngMo 3ol Jog@ s 530@m3 s(3mmos bg-
30b30gMo 30M0bash®.!” gb gmgdgdo bomdmadmds dom dgbs oty bydogd@meb gMmow Ladsm-
0gdM030 NOHN0gHNMdob g0 gm."® 5]geb 30dmImnbsmgmdl Losgmzs@m bsowymdmmgdal
©5(330b dmgammgmds, Mm8gmo(s asbnbomgds s3m 3@ ab bogd0s6mdolb Dbgmdag Lobyobow.'

3 Kiinzle H. R., Interessenkollision im Erbrecht: Willensvollstrecker, Notar, Anwalt, SIZ 108/2012, 7-8.

4 Hoffet F, Der Schutz des Anwaltsgeheimnisses im Verfahrensrecht des Bundes, Thema/Question Du Jour,
Anwalts Revue Del’ Avocat, 5/2012, 224; baszmgs@m ©d badsbzm boondmmgdgdol gHmdsbgmabasb
3580 360b dgbobgd ab. Miiller T., Das Geheimnis um das Bankkundengeheimnis, in: Jusletter 3 Mai, 2010, 8.
Kpacasuuxosa JI., Jlnunas >KU3Hb TpaXkIiaH 110 0XpaHoii 3akoHa, «lOpun. Jlut-pa», M., 1983, 153-154.

16 Rioult J.-L., Vock M. B., Schumacher Gr. K., Jokl J., Sichere E-Mail Kommunikation bei Rioult & Partner
Rechtsanwilte/ Anleitung zur Benutzung des Secure Messaging von PrivaSphere, 1-3, <http://www.anwalt-
zh.ch/pdf/Securemail— infobrief.pdf>, [05.02.2013].

Bpamyce C., Hogpghe O., I'paxaanckoe npaso, «3HaHue», M., 1967, 41; 3m3060dy o., badmdomodm badsm-
»omo, dmgswn 6sBoemo, 6. 1, »d.,2001, 100.

Prediger E. J., Die Grundlagen des Eigentumsrechts, <http://doctorate.ulbsibiu.ro/obj/documents/REZ-
GERM-PREDIGER .pdf>, [07.05.10]

Kpacasuuxoea JI., JInmanas xKU3Hb TpakiaH IO 0XpaHoif 3akoHa, «tOpua. Jlut-pa», M., 1983, 152, bosgm-
39@™ 90035Dg, o6 ao03M(39mMb 3086Md0L LonEMBmmgds, HMBgma(z s@3mM3dGL goobrogl boom-
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53obmab, 3oMoo sMsdmbgdMngn Ngmgdgdol mdngd@gdns 5Me3s@gMnsmuda bozgmggdo,
o) bbgos 53 96 353dm3nbomgmdl domo sMbNEsb. ngoMmengds, HmA gb sdbmey Mo YRmgdgdo
LadommmgdMogo YOHMN0gHNMI0L gocgo sMbgdmMAL s ol dom 30 o6 sMgammomgdl, sMsdgw do-
@0 EMM39g30LoL NBOYb3gmYmMBL oo (3300.7 83gbsE, KMo Bod@&nb domom Ladsm-
0 gdMogo YO0 gMommdol domds sMbgdmmo sdbmEYGNMo YPmgds bodsmmgdMoag ,LodmbL®
dg0dgbl @s gobgds Ladsmmmgdmogo MmngMmmdalb mdogd@o. Igbsdsdobs, sGseds@gfmasmama
Loggmggdo, EMBmMgdo(s 35393900 S dMNB3YYbsMms, Ladmdsmsdmbadsmmmgdfag yEmo-
96mmdadn AggnmgdMogo mdogd@gdos.

53 9996989 Iggomadoom Rmadsl, 8oL Y3nMabioMmgds 3Mb3MgGma d306nlb dmgamagm-
33, 5600y 30 390 353mb 3mddggdal gobbmEm(309mgdabasb, 563390 gobsbmmzngmmb a0 339-
@m0 3mbogonco ImJdgogds Mamgdsdmbomoa 306ob bobomggdmme.?! Jgbodsadobow, of 39Mbm-
bogo(306Mgdnmo 56056 biydagd@gdo? s Mgms@onmo MBmgdgda BoMmIM0dmds LodsGmmgdMo-
30 9AN0gMHOM0b 3D000.%2 58gbs, 39BoM©gdomo NRmgds 3ormEgdnmadomo YHM0gHomdal
BMamgddn ImosdMmgds s dobo Mmdogd@ o 0db6gds mgoom 93 badsMomgdfng YMmngmmmdsado.

530@md a(39m0s ob bondmmgds, Mmdgmos 3036mdIs s©3M3dGL 3osbom dobrsadnb
MHN0gHOM0b FoMmamgddn.2 Jgbsdsdabow, o bymdgz@mmagdalb megobagmgdol 36G0b(3030L%
boggmdggmbdg Mmdogd@ o sMRgmmos basazmzs@m banmdmmads, 8bsggdo 0dmddgwgdgb 3oem-
©g0mgdomn M@0 gHmnmdal goMamgddo. mdss sbgoma bgmdgzmmagdol mdogd@osb ©s33-
dogd0o 0dnmgdomo (3306 335Ms@nb RoboMmmggmam s (30mgdgmos baswagm o m banmdmm-
905 5939330690 03 babgmdg 3B Ymadm PYMHMNgMmMdab Mdogd@L, Mmdgma(z 3obmbdgbadadabo,
Moo s 3M9b35mb65605605.% Bogomoma, Losbmdob s (339, 96g5M0dal Rsdsmgds. babs-

smdga dgdmbggzedn 3bgoggmmdado bws nymlb domgdygma dbmmme sdbmen@nen HMmogH-
omdab b3dg 30803960 60d6gd0.

4. Lysgm33@m LyaEnImmgdawsb bsmImImdaema Ye3emgds-dmzamgmdgda
Mg (3 (36mdomos, badmgomsdm ggmgdado ImasbMgds badmdsmsm 306mbdpgdmmdoo

Lodmgomsgm Momngmomdab bdngd@obmgal 30bogdgdmmo bodsGmmgdMaga domongmgds, @o-
0(335b baggmsto 0b@gcgbgda, dosm dmmal bobodsMommb gbom. mgom badmjomsdm amgdgdo,

30l Loggdggmdy, ab. boiikos A., DTHUecKHe HOPMBI IEATETLHOCTH COBETCKOTO anBokaTa, «CoBeTcKas

foctunusi>, Ne10, 1966, 16.

Jlanau B., CucremMa 00bEKTOB IPRKIAHCKUX NpaB: TEOPUs M cylaeOHas mpakTuka, «lOpuandeckuil NeHTp

ITpeccy, Cankr- [lerepOypr, 2002, 115, 106.

Hoghgpe O., CoBerckoe rpakJaHCKOE IIPaBo, 00MIas YacTh. IPAaBO COOCTBEHHOCTH. o0Iee yaeHue oo o0si3a-

TenbcTBax, U3n. Jlenunrpanckoro Yu-ta, JI., 1958, 75.

Maneun H., Tpakganckuii 3akoH u npaBa muaHoct B CCCP, «HOpun. mut-pa», M., 1981, 105.

B Prediger E. J., Die Grundlagen des Eigentumsrechts, <http://doctorate.ulbsibiu.ro/obj/documents/REZ-
GERM-PREDIGER.pdf>, [07.05.10].

2+ Beschluss der Aufsichtskommission tiber die Rechtsanwilte vom 2. September 2004, 4.

2 bgmdg3emmadob mez0bmamadob 360b6(3030b 9Lobgd ob. Chanturia L., Das neue Privatrecht, In: Geor-
gien — Postsowjetische Umbriiche und Hoffnungen auf Europa. Arbeits- und Diskussionspapier (Alexander
von Humboldt Stiftung), 6/2006, 28.

% 60dbgdal Bqbobgd, HmBrmgdas MHomngmomdab mdogddb Mbos 3mbogl, ob. Ocarse K., CpaBHUTEIH-
HOE [IPaBOBEACHHE, CXeMaTH4eCKuid komMeHTapuid, «Opuctey, M., 2008, 93, 543-544, 82.
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356 bodmgomadm 3mogdLobs, 8mzg8mmos bbgs 306mbgddn(3.7 LEmMgo 58 goagdnm Loswgm go-
&™ booNdmmgdol @s(330L YREgds, MmamE(3 SLMEYEG N0 YRS, ES(3Ymns badmdsmsm
3M0gqb3dn. od3e YIPSEME LdsgmMsG™ bonydmmgdol 6ndbgdol dgbobgd 360d36g9emmzgabas
»O3M 3oGMd dgbobgd® 306mbags.

50b0dbymo 356mbol 3g-19 3ol 1-gmo Boboemnl Bobgwgom, szmzs@n magol baddosbm-
35 dbmM(309mgdL bgmdg3mmmgdol bogydzgmdyg, Mm3gmdog yggmes sbgdoon doMmdss goom-
35m0obb0bgdmmoa. o330 Ibgzgmmdadns dobamgda sbggg ob, EMI szm3s@L g3z dg3-
063939330 bs 3JMmbrglb Lamsbswm Bgboom gogm@mdgdyma Jobomdarmmds 86 mMogHo (,ogm-
3o@@o dgbabgd® 306mbals 3g-19 3bemals 8g-2 bobomo).

53obmob, 5©3M39Bgd0 5M05b YRmgdsdmbomo 3oMgdo, MmImgdo(s bos 0y3b96 mogz0sbm
Bqdsdmbomagdols 303398 30Mgomsb MMm0gmmmdabsl ghomayma (Lobom). s3n0@md sw3m 3o-
&ob Bmgdsdmbomgdsdo dofMomsns Bmgdsdmbomgdol 303(3930 300l 06GgMgbms o339
(Lbg-ob 709-9 B8bmn).2 5mb0dbymo MHngHNMBoEsb BomImadmds bdg0gozncn dmgamgmds
503M 3@ 0L dmgamagmdal babom, s0(330L 3emogb@ ol Lanyydmm (3Gmaggboymo booydemmygds).
9L dmgamagmds bos gsbobomgdmegl bsgmmamo 3mngb@gdabowdo gMmanmgdol dmgamagmdals
356bs3nomgdmm 358mgmnbgde.?? 50badbyma 1m30380Mwmgds MEMbgdmmal 8mgzomgmdal, 8o-
3bmEmL 35Mb3bgdgmb o 30mgdgmo 0bgmMds30s, bremm dmmbmgbol dgdmbggzeda — dosbm-
mb @ogomgdab dgb&mnmagdal dgbobgd (36mdgdo s dgbEmmgdol dgdmga — Rosdsmmb sbgsmndn
(LLg-0b 713-g IgbEob 1-mo Bobaga).

5356056, 30dMbgFMabob 5MbgdMAL Laswgm 3o@m bondmmagdol bymymanl LogMmbg. gbdg-
admgds dggbmb 8gHdbmdosmy, gmozs@n® 093gdb.* s808m8 s3gm3a@ds 8sgbndsrmMaw Mbos
50(335L 3MbR0gb(305mmmds, Hmdgma(z LL-ob 714-9 3mbenals 1-cmo Bobomomas godystgdyema.

LEmE g Londmmb dgbsbzal Fabbom Mbos BENMbsgEal s3mo@&n d0dbmdals 0dxMbad)g-
&ob 9bONB39mymRoLs s s(335bg. bogddg gbgds 339moga30nMo oMawammo 3MbLymEGsznab-
030b 30356030L5L 8086MBal 0bGgMgboms s NRmadsms bgmdgnbgdemmdals 4o6bs 3@ gdame
LodofmmgdMog damdsMgmdsl. sdobmab, boswgmza@m 0dnbodg@n gmmobbdmdl sgmzs@nb,
bos@gmgo@m ©m31dgb@ o300l s 3Hmeyqgboma bygdnsbmdabmgal o 30emgdgmo dgbmdals, 3emo-
96@™5b dsgm3o@ ol 3m3bogssonl, sbggg 3mogb@ol, MGmamm(s sgm3sGMsb 3mIybosznal
dgbobgd 0bgmmdszool 3mEgbnn@o Bysmmb, bymdgnbgdmmdab. dgbedsedabow, Losgms@m
d9 b m3980 0bxmM@ds300L g0dmygbgdabiol 3M(39m@gds oMo Ibmemme 3mogb@ ol 6gdsbs s nb-
&9M9bgddg, 5639w dob 0dnbad 9@ Dy, H™MIgmoa(z boswgmo@m boondmmgdomss dEHNbzgmym-
Bomo. 5309bs©, bm 3oMms bymymeaabsgsb boswgmzs@m Landmmgdol s(330L 3GMMdmads
™6 dofMomo sb3gJ@L gbgds: o) bosgmodm 0dnbadg@bs s d) Igbsdg SoMmmomzal boswgmzs@m
bonEMdmmgdab bgm3obobzmdmdslb boBstmmgdmngsm ©obodggdo bogmdgmgdnm.?' s8sbmsb,
bosgmys@m doncmgddo dgadmgds doM@nzom 39Jdbomds 3gmmgdds s BIsgsd@omads jomds
354mb bosgmgo@m donmm 80bamgdobasb b dmbazgmo mmabobasb. dgbedsdobaw, nnaoas-

27

FobB 05 ., bodoMmzmmb badmJomadm badsmmal dBmgswa 6sBoma, ,LodsGmama®, md., 2011,
98

28 Bundesgericht, I1. zivilrechtliche Abteilung, Urteil vom 15. September 2009 (4A— 15/2009) (privatrecht), Das
Anwaltgeheimnis nach dem Tode des Klienten, mit Bemerkungen von Prof. Fargnoli L., 3.

2 Aufsichtsbehorde tiber die Rechtsanwilte 2001.06.12. (AR 01 3) Entscheidung.

3 Hilgard M. C., Kein Anwaltsgeheimnis fiir den Schriftverkehr zwischen Unternehmen und Unternehmen-

sjuristen, in: “CH-D Wirschaft”, 4/2008, 15-16.

Hununenxo FO., OCHOBHBIC HAaIIPaBIICHUS MCCIEOBAHMS aIBOKATCKON TaiiH!, Yacomuc AkaaeMii aqBoKaTypH

VYipainu, No2, 2009, 22-24, <http://www.nbuv.gov.ua/e-journals/Chaau/2009-1/09pysiat.pdf>, [06.02.10 ].

31

28



dobgoes dogos, Lsdmgsesgmbsdsmoergdmogo dobybolidggdermds bsswgmsgm
bsow@ydemgdols byeoymaobogols

o 3mbbaym@onolb Mmb bLbgs 3mogb@gdo MM o6 gosngd(3696 3Gm(3gbolb Mebs8mbsbomggda,
53M 3535 35633900 30MHmdgd0 1bs d943bsb. 5808 m3 Nbs ngmb N dHNYE3gmymegnmo, gMmo
3b&03, bogbmg@albda bs3dsmobo bdsgondGommds s, gmeyg 3bMog, ob, Hm3 3m0gb@gdo Imba(s-
g modbdo o6 gb3bgb 9P NmDb s bLosgm o@m doycmadn bgndMmmdabalb Lbgs 3mngb@gd-
056 s39330M93mmo bogddggdo o6 aymb as6dgdm 80dmRsbEmm0.%2 585b;sb, ,8mBabssm8ogag
boMgms 5003M 3G gL oM Mbrs Job3admmgm gMHm86gmal 0bgm®m3s(300bg bgmoa; abs, HM3 abo-
bo 30domdgb g dgbmdadn, oM gobobomgds 3mMbgnab(z0smmdal sMmggzem®. 88 3Mb(3030l
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oo 360d3b69mmdol dJmby g3o@&qol, Gm3magdas 3@ 30(3909L o6 Logommgdgb s 03 GogG 9oL,
GmIgmos obosb@MMmgdman bogsmmgdmmms 88 30(3989mgdsms Bommagbs.?

035b0306, 38 30(3900L B30MM0 3G (39S Fo@ Mo Ro9gddy.

yzgemos bodmgomodm ©agol gobbomgabol o6 bomdmgdlb dbamgms dmEnb 3@ 30(3900L &306M-
o0l gobsbomgds. 38303980 3Gm3gLbob 0bozomgds bgds 03 dm3sbybaol BogM, Gmdgmag o6
(36m3L LabaMRgEM FmabM3zbsl. o Im3abybg (36mL Lomhgml, 85306 dmbamAgmg gomagobyyey-
m9dmos babomRgmm god8gd0b 838 30(3900bogsb. sbgo dg3mbgzggado dmbambgmg o6 sfal
35mE 0o boMmoanbmb s gsdmsgzgybmb dob bgmo s@bgdmmo 3@ 30390mgdgdo.

bogdobamgal 860d369emmdol 3dmby Gog@mdMago aomgdmagdgdol oagbs ¢393d0Mmgds
bogdgd0 dmbsbaeng 86 ggdabs s Lobsdsmmmmb bedmmzgbm dmJdgwgdgdal dgbEmmgdsl, 396-
dme, 3@ 30(390mgdoms bofmoagbsls, 38 30(390mmgdoms dgammaggdsl, 3@ 3039dmmgdoms godm 3-
3930bo s dg8am3 dom Jggabgdsl. dbomggdlbs s babadsMmmmb dm@al g3bg30980b ©sbsbo-
m9d0b 30babl BoMdmoa gbb Logdnbamzalb 360d369mmdal dJmby bLosegm Gog@mdMaga gotgdmg-
3960b @o@agbs. 3@ 30(3900L Gz0Mmmal gobobamgdals dsmom, ghmo 3oy, Mmdgmads(s 406339
Lobob g3od@&gdo ©bes 8538 30(3ML, Mog0bYBMEYds 03 RBodGgdob @ 30(3900bo36, AmMgema(s
dm3abmbg 3baM g3 1bos 5538 30(3MbL s doMagdom, Im3sbby magobyRmmgds 08 GBogd@gdolb sd-
830(3900bo356, HM3gmog ImbamAgm g3 b ss3@30(3ML. dgbodadoba, dbstgms dmmMal 3@ go-
(39000 &306Mm0b gobsbomgdol Bgbo dommomgdl mE doMoms God@midy, 3gMdmm, 3Gmgbob
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3m3zomgmdnbogsb mogobygmogds 3Mm(35L0L dmbobamyg gbs o) ol dbaty.

5bobndbogns ol gomgdmgdscs, HmI Ibamgms dmeMob 88303980l GzoMmal gobsboemgdsl
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mgdal dgnbEmgdmmdom ©sdasto sGababy@ggmo do@gMmosmm@mbsdamommgdmogn dgogan
©30a90s 03 3bstol dndofm, MmIgmos ®gMM3bow o dgabmnmagdl dnobomgol @s30bMgdaem ag-
Moo dmgamagmosb.

03m9bom, Mbrs ©s35L3365m, MMA dbatgoms ImGnl 88303930l Ggomal gsbsboemgds bs-
dmgomagdm badsMmmombamdmgdsda dbatgms mzomaba(3ns@ngobs s sg@onEmmdob asdmgmgbal
Bobo3omdos.

535b01b, 38 30(3900L B30l gobsbamgdol 3603369mmds @owns 03 Mmzgambabdmaboms(s,
™3 ogo bEINmL odmggl FbosMgms of&oMmdsL — dmadomb s BotmEanbmb LabsdsGmeml

3 Gottwald P., Beweislast und Beweisfithrung im Wettbewerbsprozef3, Rechtsvergleichende Untersuchung zum

deutschen, amerikanischen und schwedischen Recht, GRUR Int 1982, 695, <http://beck-online.beck.de/?vpat
h=bibdata%5Czeits%5Cgrurint%5C1982%5Ccont%5Cgrurint.1982.695.1.htm&pos=19&hlwords=beweisla
stumkehr#xhlhit>[17.10.2010].
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3830(39%0bL 30600l 336560mgdab boggndzmgda
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Bobomgzgolb ymggmmzob mabsbBEmGn 1brs ngmb. gb msbsbBm@mmds babmgsmgdagn MMHmngmom-
3980b 6980b8096 bLygMmMBn Wb sababmb s go3M(39megL .Y docm ImAab, badMmzgbm Lodsm-
0mgdMog YOHMN0gMHNMEGE30(3. NBMGdsMS 0565LEMMMAsL 1360d3bgmmazabgbo Gmea s 30bMos
bodmgdomsgm badmmzgbm bodsmmsmyGmngmmmdal gsbgnmamgdsdo.

bodoMmombomdmgds badmgomsdm baddggddg bm@(z0gmegds Ibamgms dgradMgdocmdal
Logndggmdy, Go3 gmabbdmdl, Mm3 bsddgdo dmbsobamyg dbomggdo Laagdmmdgb Mdbsdsmo
DRmgdg8005 8 dgLodmgdmmdgdom, EssLEdNMME Megz056mn Bmmbm3zbgda, YofMymb ob gosdem-
Bymmmb dgmmg dbatol dmmbmzbgdo, ImbsdMgdgda 56/ 3@ 30(30909mgdgdo. dgx0dMHgdocmmdal
36063030 3bagms Logdnsbmdal dbmemm boddal God@mdMogo gocg3mgdgdal oaqgbol Leyg-
mdo dma(303L. g ndMgdommdal 3Mnb(3030L 3mMb3Mg@mmn gsdmgmgbss bagsGmggmmb L 3-ab
102-9 39bmdo 35638303900 ©gdmagds 030l Mmomdsdy, HmI mommgnmds dbatgd ¢bos ©s-
038 303mML gofMgdmgdabo, MMAmaddgesz ngo 83yaMgdl magol dmmbmgbgdbs s dgboggdgmb.
3gx%08698000mdals 3M0b3030L 3mb3Mg@&mmo go8mzmgbss LogoMmggmmb Lbg-ob 232" 8bemoa,
3ol dgbadadoba, 3m3sbybol o 201-9 8bemal 8g-2 bsBomoo omagboem 30530 3sbmbals
(3gboggdgmal) Bomdmmoaqgbemmdabsl, o9 gb as8mBggmos sMsbads@nm dnbgbom, 3mbedstmmgl
bg3060 Imbdgbol gofgdg aodmodzb onbbmgdgmo gowsbyzg@omgds.

©0b3mbaz0mEMdalb 3G0b3030L dmddgrgdal Gomamgdda Labodsmmmm dgbemnoymos,
3boMggdn o300 3obbodmgMeggb, sdMmob oy oo Lamhgma babadsMmmmadn, Mmame bomdsm-

4

OmEEM0S 0., ogBMdMoz0 306 53madgdals 360336gmmmds bsgabaigom babsdsommdn, md., 2011,

273.

5 Gschnitzer F., Allgemeiner Teil des biirgerlichen Rechts, 2. neubearbeitete Auf. Springer-Verlag. Wien/New-
York 1992, 11, 12, 8ooomgdaemas: 3a@moaemo 0., badgbs@dgm (bagodeim) badstommal gobgomaemgds
LogoGmnggemmadn s g9c3sbnsdo (3goemgdombedsmommgdfngn 33emgss), md., 2007, 21, 3abgogom.

¢ Seelmann K., Rechtsphilosophie, 2 Auf., Miinchen 2001, 65. 3ocnmgdamemos: 3mmomemo o., badgbsdgm

(bogogmm) badaMommal gobzomamgds badsmggmmdn s ggcdsbnado (dgoamgdombsedstomemmgdmon-

30 33a39), 0., 2007, 21 3obgogno.
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badaMommb. FbsGgoms BngMm Bomomgdamo B3od@gdn dgomag696 LobedsMmemmb boenmanddL.” gbg-
bo 3mb3M g, EMHMLS s bLogM (3930 4obLsbM3MYYm Imgmgbgdas, MmImgdo(y bLadsMmmgdfn-
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36m39b0 dgagds mGo LEobagsb: 1. 3@ 30(300mgdgdol Bomdmoanbs 38 30(3980L 396mbom
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ds. 3830(3900L 3Mm39L3n ggM3sbgmo dmbadsMmmmyg MBmgdsdmbomons msgabo nbozns@ozom
©33000bmb Ibomgqdo, ©5603bmb gJL3gMEnbs, sd35mML dbaMggdL Bomdmaanbmb doc bymo
6bgdmmo ©m3n3g6@gda. Lobodsmmmmb Mgmgds 543b dbaMgms dmsdpamdmmdol gocgdy s
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3obgds (g0 sbgm LadMm3gbm dmgdgegdsl 3gmbrs sanmn) o6 J3bab bszdomals Laggmdggmb,
™3 bodsonmob d93xemgdgmo mMasbm ©smb3boglb abawagbo gol@mdMoaga gocgdmgdals
65830mm35d0."°

Joomoa bLadmmzgbm badsMomal dbgagbae, obdmbozonMmdowsb edggdnm aof33g-
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(3900L &3060m0b goobsborgdol Bgbo 3563@ 30390 m0s LogMsbagmal LLz-ob 89-9 3mbedo,
M3l ©sbsbgbom, ymggmo 3bsmg 3ommgdamoas 30bmbac gomgemabbnbgdmmo bgbom ©ss3-
&303mb Bo9d@9d0 80bo Bmmbmzgbol sbs38symepnmadmo.' BsMmamos gMsbamm badmmzgbm
bods@mamdn 3Mm3gbaomn@n nba3058 035 30b0gdgdmmo sqz0 3baMggdL, mnd(3s, boggmsbggmda
dmgdgn 3obmbdgdmmdoo dmbadsMomyg YBmgdsdmboemoas dbsMgms dog® doomomgdyymo go-

7

Lommagob3a (396 d. syllogismos) — g d30m60 ©b33bs, GmM3gmday mEo dm393mmn dbggmmdo-
56 (65603dm3600056) aodmeal 3gbsdy (sl 336s). ab. gibm Lo yzems mgdbogmbo, 393 9bgema
Fododz0emo ., »d., 1964, 350.

8 Rosenbeg L., Schwab K., Gottwald P., Zivilprozessrecht, Miinchen, 2009, 638.

®  Michalski L., Bayreuth, “Beweisvereitelung” durch beweisbelastete Partei und Nachholbarkeit in der Beru-
fungsinstanz, NJW 1991, 2069, <http://beckonline.beck.de/?vpath=bibdata%5Czeits%5Cnjw%5C1991%5C
cont%5Cnjw.1991.2069.1.htm&pos=5&hlwords=beweislastumkehr#xhlhit> [17.10.2010].

I'paxxnanckoe npoueccyansHoe yaoxenue ['epmanuu, nepsoa ¢ Hemeuxoro, M., 2006, 94.

" Vincent J., Gulnchard S., Proceedure Civile, 27¢ ed, Paris, Dalloz, 2003, 57.
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3963560 s BMIbammoa badmmzgbm Ladsmmmabomgal sdsbsbnsmgdgmo got 339mmo
®030b7589693980b dgbbogmal dgmgasm dgagndmas Rsdmgseysmodmm gMmagstn bgogs 38 30(39-
30l 3Mm(39Lbd0 dmbadaMomoal 8@ ommdals gofmamgdol gogsmmmgdal 3nmboom: Jofmmym bo-
dmgdomagdm Ladmmzgbm Lodsmamadn oab3mbaz0nmmMdalb 3Mab3030b bgdg@ o bob@ds a(3353
™3 o6 35dmnbgzomb, ymggm 3mbiMg@&m dgdmbzggzada, basdsmommm gowsbyzg@nmgdgdol do-
0905 5 36 dg0dO ML Bmassw LadsGmmal dgdamadn gobgnmamgds, babsdsMomm o6 Mboos
0ymb 8bmeme dbsmgms 3Gm3gbmsmacn 3gx0dmal dsbogmo bgsdbgggmo s Imbsbomgmdal
356937 o6 bs gemmemb dsmn dgx0dM0b Ladm(3qbmbsdsMmmgdmng dggal. mdogd@nEmdal
dgbshmbgdoom LabadsMmmmad 9@ oMo Mbws Nbgmddmgsbgmmb 3Gm39LL. dbsmgms dgxnd-
95000m30b bgmddmzobgmmdals 3m(39Ldn LabsdoFmmEmad oMo JoMEGm Mbos gsbndsmEGmL bod-
39d0 3mbasbog 30693l domo NgBmgdqdo s IMmzamamdgdo s gssgMmmbormmb obabo bad®mmzgbm
3md390093930b dgbEmagdobs s dgnbemadmmdol dgbedemm dgmgagdal dgbobgd, scedgw oo-
6533OMBemmds bs aombomlb dsm NRmadgdol Mgomadsznedn, d543b6sb Loddalb gomgdmagdgdal
sboagbsm 3@ 30(390mgdoms ymggmadb@ngo s LMo godmzzmggabs s doBgmnsmuMa 3o-
bmb3gdemmdol LEMG0 g58mygbgdol Babodnmmdgdo. dom NRcm, bamhgmda Jomomgdamo god-
B™dM0g0 356Mgdmgdgd0b 3mb3EMgEm 358 gMnsmaMmbadsmmmgdfng bmm3sbmsb dgbadadabmdal
©30a965 LabadsMmnmmb MRmgds(30s ©s 3omEgdnmgds(s. d30L badsGmmgdfngn dggobgdabsl
dmbodomomyg bBmMos s3MY30Egdgmos, 35bbbzogzgdom 3Mm 3Ll Bod@mdmoag Logyydgmgd-
by 3m3omdobagseb s oM oMal dgdmdamo abdmDazamEmdal o6 dgx0dMgdommdal 36nb3039-
d00. IbaGgms 309 Botra 9bnemn Immbmgbgdabs s dmblgbgdamo god@mdmngn gotgdmgdgdals
Lodomonmagdmogo dgxsbgds 30 bmmme dmbadsMmmol 3MgHmas@ngss. dmbadsmmmol od@ne-
Mol gomamgdob gogemomgdslb bszdsme oo 360d3bgmmds gbodgds 3Gm39Lal badsmoma-
360 abEMM9d0bsm30L. MB35 36 Mbd 3353069l aba(s, HmM3, 53 4] 03 Ladmdomsodm @segal
L39(30830300056 35dmM3nboMm g, Imbadsmmnmal 594G 0Mmmdal GoMamgdal gobbsdmgms dgndmgdg-
m0s bogdgdg 360d3b9mmzebo God@MdMaga LoGsz00l SBomaDal gomgdy.

12 Code de Procédure Civile. 100¢ ed., Dalloz, 2009, Art. 322.
B 0d3g, Art. 84-198.

" 0g3g, Art. 295.

B 0gdsg, Art. 138-142.

' 0g3g, Art. 11.

7 0dsg, 132-137.
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©5 06330D030960 36m(39b9d0L osbEmmMgdal abgda. Lo 3gmgs LagoMbmab dndstmgdoo gobbo-
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35m0bB0bgdmmon 38 30(3900L Bg0Mmal gobsBamgdals sbmgdm® aosdMgdsb.

LobGgFMgLms 8d3-0l Fmegmo, Lasz Jombgs 0dab dgbobgd, oy GmMIgmds dbamgd Mbo
0588 30(3mb qbs 0 ab goMgdmgds, Bygds LabsBsMmmmlb 30g@.%" LsMmBIN6gdol Gz0Mmn, Bm-

B 936m30b Loddmb JobobGEms 3mBad g ol 1994 Bemob 13 mJ@mBdMob Mg3m8qboszns NeR (94) 12,
3mbadsmomg o Jommnmdbogmmgds, boomggmmlb 1bsbogbo Labsdsmmm, s@sd0nsbolb yegmyg-
doms (39680, md, 2001, 28.

" Gardley J., Foundation of Private Law, Property, Tort., Contract, Unjust Enrichment, Oxford, 2006, 116.

2 Vincent J., Gunichard S., Procédure Civile, 27° ed., Paris, Dalloz, 2003, 231-232.

21 Baicker-Mckee S., Janssen W. M., Corr J. B., A Student’s Guide to the Federal Rules of Civil Procedura, St.
Paul, Minn, 1997, 148.
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39mbo(z b3oMow 9doboob ommB3nbgdemmdal Mab 3b, asbbbgsgzgdmm d9m9aqdl 06393L.22 baty,
Mm3gmbaz 930bMgds sMmB3NBgdal GzoMmn, bosggdl 3Mm(3gLl, oo 396 dgdmgdl dmbadem-
ooy s BbagMmadol oMB3N6dsl Bod@MIMng aofgdmgdgdda bamsbawm 88 30(39dmmgdg-
30l Bomggb0c.2 88 30(398mgdoms Bgbobgd ggogmoma® Bgbgddn 396 393b30g30m 883039800
&300m0b 356560mgdob BoMgammomgdgm LodsMmmgdmog bm®m3gdL.2 obobgmgdmmo bmM8gda
BOEINmoMEgds 3898 gdal 3Gm3gbmemn@ 396mb3gdmmdsbs s md@mabada. badmdsmsjm
36m(39b0b GagMsmama bgbgdol cmobsbdsw, 8bamgd LamRgmal Bomea gbabsl Mbws doymammb
dmmbmzgbol baggydgmgddy, sbg) Bod@&gddyg, Hm3gmms baggydzgmby s bomdmandgs bosogm Ladem-
DO gHnmds. ImbaMRgmal dogH Jocmnmgdnmo 3@ gdoms s Im3sbybal dg3sbabgdom 3o,
Labodammmm badmmmme asbbsbrgMogh, v BmBgm batglb §30bMHgds eMEMbgd0lb G3nMmmn.?

bogdoMmggmmadn dgrndMgdocmdol 3(0b6(3030L dmJdgadol Gomamgddn Labsdsmemb
Geaemo 3@ 30(3909magdsms dgammggdsda bszdomm dgbomnnmos, 4o6Lbbgsaggdom LagMmm Ladsm-
ool 43946930 go3m(300mgdobogsb. smbadbyma 085bg dommomgdl, HmI dbmmme dbsmggdo
(Bmbamfgemg, dm3abybyg, 39Lsdg 3oMgdo sdmYz0gdgmo babomhgmm Jmmbmgboo ©s dgbedy
306980 odme 3009390 babamRgmm dmmbmazbol gogdg) 96056 gomEgdema, Bamaanbmb bo-
Lodomommdo 3@ 30(3909mgdgd0. bobadsmmmml dbmmmme 35bmbom gobbabrgmym dgdmbggsgd-
do dgpdemos ge8mombmagmb 8@ 30(390mmgds obgma 8banbogsb, Mmdgma(z oMses gomeEadymo gb

R3oJ@0 0@ 3ozmb.
2.4. Ibsgons ImMab 3§ 30(3930b 30600l 336560mgdab Bgbo

bodmgomagm badsMmsombamdmgdsada sbgdmdl 3@ 303980 Gz0mmab gobsbomgdab bL3gzo-
Mo ©d Dmaswo bybgdo. Bmaogmo dgdmbgzgzadn, 3@ 30(3960L Ggommol gobsbomgdal Bgbgdo
Rodmyamndgdamons 358 gMnsmambsdsmmmgdfng bm@dgddo o godmbsdmmoas 033gMa@ 0o
gm@3oo. 9b ob dg3mbggges, MmEgbsg Dmang@mo bm@mds, oG gMsmu@mbadstmmmgdfogo Ji3930L
BgLgdmsb gMma, dgn(303L sbggg 3Bm35LnemMbadsMmmmgdfng 3m33mbgb@gdLa(s. sbgm bm-
398L BoM3maanbgb abgmo Ladmgomagmbedamommgdmagn bm@mdgdo, GmImgdars JobssMbmdmon-
350 3baMgms mMab 38 30(3900L B 30600l gobsbamgdsdg doymomgdgb.

dbomgms dmmnl 3@ 30(3900L GgoMmal go6s60mgdal doGomawn Bgbo gMmggemmgabos bs-
Jomnggmmbs o 3 9cM8s600b badmdsmsgm badmmgbm badsMmsmdn. mMngg 439960 LodsGmaem-
bomdmgdado sgomo o3l @abdmbazom@mmdal 3Mnb(3030006 goabzgzal 3obmbom owagboem
353mbs3mabgdlb. Lamdomns bobadsMommmb Rofmgzedy 3gMdmbedsmmmagdmoag MMmngmonmdgddo.
308500, bobsdsmommb dgdmoas msgobo 0bozns@ngom ©sz0mbmb dbomggda, @ebndbml g4-
L3gMB 0D, sd35mML FboMggdlL BaMoanbmb om bgmo s@mbgdymo m 33968 gda. ond(zs xb-

2 Levin L., Shuchman A., Yablon P, Charles M., Cases and Materials in Civil Procedure, Westburg, New York,
1997, 83.

» Federal Rules of Civil Procedurea, 1997-98, Educational Edition, St. Paul, Minn, 1997, 07. 38 30(398)mg-
3980b dgbobgd ggogMemaa Babgdo dgndmgds gobbomem odbgl, GmamE(y 8830390 mgdomo
LodoGmnmob bGobLoMmE 0 Mmamt(s BgEaMs(305380, 0by 3Ge@&qddn. BggMormncn Bgbgdol domy-
3530 dbmmme mob 3Go@dn dmJdgmadms 3@ 30(3909mgdoms 3megdbo — 3omogm@mbosdn, bay
®gMLdo, 306BoLdo, 0@ sda. ab. Muller C., Kirkpatrick L. C., Evidence, Boston, New York, Toronto, Lon-
don, 1995, 4, 5.

2 Joseph W., Glannon A., Student’s Guide to Understanding Civil Procedure, Boston, Toronto, 1987, 199-205.

% Kane M. K., Civil Procedure in a Nutshell, 3" ed., St. Paul, Minn, 1991, 159-160.
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5 00 g3ob, O™ LobodoBnmmb 88 Bmgdsdmbamgdsls goshbas Ladmmzgbm 3o6mbIgdemmdom
33o(3Md@ Mgamsdgb@ntgdymo bobosma. MRmgdsdmbomgdol Mgamsdgb@ozns asdmobo@gds
03530, ®™3 LobodoMoammb 93 0bazns@ngsl gbogommgds Ladmmzgbm 3mwgdbom 33s(3Me© -
39600 Bobodnmmdgdol @s(330. 39Mdme, 5bndbymo Y@mgdsdmbomgdom babodsMomm bom-
398mmdL 08 dg8mbzggzedn, o o) 88 30(390Mmgdol dgacmzggds, asdmzzmgge s dggobgds o6
o@0b bogdaMobo 0dobomzgal, HmI badsmmmoal dgdgemgdgmn MMasbm smb3Nbogl sbawagbo
Bd@™MIM030 30693mMgdol sMbgdmdadn; 3) dmbadsmomg Mgmgdsdmbomos dg300mb3gdo ombgsl
3boMggdL Logdnb gosbyzg@abomgol 36n0d36gmmdal 3dmby gomgdmgdgdol godmbem 33935w; )
bogdob gobbomgabmsb s 30330 gdmm 360d369mmm356 bs 3ombbg Labsdsmmmb dgmdmos msegabo
060300803000 ©56036mb g4L3gHE0bS Logdob gobbomazal 6gdaldng® bGswnady.

Joommao s 39M3sbygmo LadMmzgbm badsmmmoabogsb gobbbzoggdoom, 38 30(39d0L 3Gm-
(300065dg @GS NE0 Fomomgdgdoom godmomhigzs LagMom badsMommol Lob@gdal 39969030
dmd3g0n 3830390000 badsMmama, Moy gobszzomo o6 mbs 0gmb, o) go30m35mobbabgdom 0d
350Mgdmgdsls, Hm3 bagMom LadsGmmab LobEgdob 43996903dn (0bgmalin, 533) 3@ 3o(3gd0b 3Gm(39-
ML o dmasom 3@ 30(390mgdgdlb, 3mbEG0bgbdmEn g3mm3anl LobEgdob J3gybgdabogsb (Lo-
Jomggmm, 3a9Mdsbos, baggMmsbygmn) 4obbbgeggdoom, 4obbs 3nmmgdymo yymomgds gmdmds. osm-
603699em0 bo3ombgdo (30em 39 LodsB Mmool sMmaom —,88 30398000 LadsMmmom*“? MgammoMogds.

0bgmobob 3830396000 Ladsmamadn gMmIsabgonbogsb gobsbbgezgdgb 3@ 303900L GzoMmb
©5 388 30(3900mgdoms Bamdmmagbol G 30Mmb. 30M3gmn 839330098 mns o gMosmm@o bo-
doMomol beMdgdmsb, bmnemm dgmMg — doMomsa o3 badmm(3gbm gomegdynmagdol dJmbg biymdo-
9989g0036. 88303900 gdsms Batmdmmagbol G30Mmn ¢bos dgbmmogl LadsmmamBamdmgdal
Lobyal g@o3dg @s F0Bbs© nbobagl 3Mm(3gLol obabygdaw L 3damabo 3@ 30(390mgdol bofmoag-
Bob. 3mbamBgemg 93 9893bg byads Mo Labal dsngMb. EsLobYnbdn 356 b Bofmomgobmb bs 3-
domabo 3@ 30(390mgdgdo. Bobssmdmga dgdmbggzadn, dmbadamomyg d9by3g@L Logdgdyg Ladom-
®omBM3mgdab. o930 ImbomBgmyg aoamabagh 88 damagmb, 3L gemmegds d53aman domngHo
— 538 30(3900L 30Nl Mgomadgds. gbss LaMhgmdn Jomomgdnm Gog@mdMog aomgdmgdgddo
babodoBoremmlb smB3nbgddn.?’

0dm9bom, 38 30(390Mmgdoms bomImmagbols Ggofmmol s3m(3565 ©ogol oMbLob aagbss,
bbgs Lo@yzgdoo MM g3odzom, a30L dgdomagbgmo doMamamon bsgnmbgdol godmazmgbs. dmbed-
Bogdgm LBENodY brgds 30l Logbolb oy gbs s JgrndMgdomn Jomammgdol gozgms, Mo
bgmb mbymadl dbstgoms 0bgm@mdnmgdammdsl s Lobsdstmmm bbpmdsbg dmymmobymmdal
9989d&0b 053006 5(30mmgdsl. Mmam (3 3bgs3m, 0bgmabn® badsMmsmbamdmgdsda 3@ o390l
&30600b 980%69ds 88 30(390Mmgd5d0L Bomdmoanbol 3om@gdmmgds. Medwgbows(s dobo dgbera-

m9dd oM anmobbdmdlb Mondg Bogd@ob ©ed@3o(3gdsl, somgdgmos dbmmmm 9@ 30(39dnmgds-
9 ,3mb3mds“. 1995 Bl Lodmgomadm Lodommombomdmgdolb dqbabgd Babgdoom, babsdsMmmm

bgmddmgebgmmds @oyme@amos MM ®aBew. 30M39m KaBRL 3093036900 LobsdsMoammb gom-
©q89mads, dmmbmomb 8bsmgqdl 9McB8sbgmmsb 03653dMIMBmmdabezqb. dgmeg xamyb dng-
30036935 0bgmabol babsdsMmmmgdal gomgdygmgds 3Gmgbal bgmaddmgabgmmdolb dgbobgd.
53 30Dbom, Lobodsmnmma LamRgmal boMagbosb 3odLndsmyMmaw LEMogowm Mbws dmabonbml
boogm sb3gd@&gdob 0gb@ngn(30Mgds; dmbsbamgmds doommlb 3@ 30(390mgdsms dggbgdado,
396dme, Rss@ommb 8mbdgbs s dgogmmagmb 88 30(390mmgdgda Lo gmgnmbm o Lbgs 3mdeg-

26 Evidence Law “.

27 Cross R., Wilkins N., Outline of the Law of Evidence, London, 1987, 27-28.
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b03o(300L Ladomgdom; gesg@mdgmmb o6 dgadmgmmb badm3gbm 8mddgwgdal dgbBmmagdal 3o-
©5; d90hgmmUL Logd0l gobbomas 83ds o) 03 Imgmgbsdoyg 96 3osdwy; dmmbmomlb dbsmgl o6 dob
BomImBogagbgmb, godmbomgl Lobsdsmmmmdo s 9.9. Mgcm dg@a(s, dM0Gebgomalb Ladmds-
mogdm LabadoMmmnmm MYRgdsdMbos go53mbGEMmmb 38 30390 gdsms dgammggdals 3Gm(3g-
bo, 535bMsb BomMocmb bawagm bszombgddg s dsmn babsdsMmommmmadn Bofmoagbal byMbgddyg. o3
3noboo 0bgmoabdn dgo339ms @MBnbomgdnmo @obdmbazom®mdal 3M0b3030L dabssMbo s bog-
30b gobboemgs 339 o6 560l 8IM 30gdMmo IbmemmE s0bE ML SoMms 6gdal godmazmagbs-
bg 5 FboMgms @e30M0b3oMgdabols, basz 3mbadstmmmyg dbmemme sMdo@ Mol MHmel sbfmmmgdl,
©a0begds 3Ms Mmdogd@nco Lodstmmg, sMsdge bodsGomemy, Mmdgmoa 3Mm3gLob LadsMomnsb
abAnmgdsl g3babnmgds.?

2.5. 369dndg (30900 Mmam (3 3§ 30(3930L §306mab 336560mgdab baggmdzgmo

38 30(3900L E306000L g565bnmgdal bogmdzmgdlb bomdmaowmagbl samgmgg badmdsmasgm bs-
dommamdn 3om3z5mabbabgdamo goMonwgdo (9.6. 3Mgbmdxy(30980). ,3MgdMIG(30900L 5GLgOMS
bogo@ms 080bamgal, MM MEMogMcmdol dmbsbomggda asym® 33939, dmbom3zsb damdstgm-
3580 56 503mRBEb6 s 8smn LadsMmmmgdMaga bLgs@Mbo 35960 56 nymb asdmzngdmmoa®.2? ba-
dmgdomagm badammamdn o6 sM0b 3gbMdg(30900L 364 Bbosmgmes ImEnb 8@ 30(3980L G300l go-
bobomgdol abEmmadygmoa bob@gds. bmgogmo dgdmbggzedn, 3obmba 56 dga(3o3L oM@ad0t do-
200098506 035D g, g MMBgeds Fbomgd 3mb3Mg@Mma© Mo BogdGo Mbws o530 (3ML, 36 3mb3Mg-
Gmo HmIgmo God@gdol od@30(3960L bLogndzgmdg bomdmadmds gomanwo bbgs 13o98gdab
b gdMdo-3M5MLYdMdal dgbabgd. gb dmbgdFngo3es, Mo@ash ,LodsMmmamb o6 dgmdmons s oM(3
M6 oog0gdLoMmL YRmgdgdobs s Imgamgmdgdals Mmebosgammmdal yzgms dgbadmm gofMasb-
0. Ladsmnmalb bmn@sol dgmdmos aobsbobogmmlb dbmmme doMomswn 6ndbgdo. sdo@ma sMab,
3 bodsMoal ben™3s YHMngMmmdolb Imbsbomggdol 3mddgwgdgdal dgmgagdl aobbodmgmagl
dbmmme s3bGMOJE Mo BMAIoc. goMEs 330bs, badsMmamo mogabo gobzomsmgdals 3Gim(zgLbdn
Rodm@hgds Labmasmgdfngn MHmngMmmdgdol gobgzomsmgdsl. badsmmmob gb 3mbLgMzs@obdo
md09d@ e bLogommgdl 3m83g6baz0ob babmasmgdag MMmngmomdgdmsb dabo 3mbEed@nb
36m(39b30. sbgor 3mM33gbLo30M Bbnsl sLENMgdL bobsdsMommm Ladsmmmoab dgnsmogdol
36m(39L30".% 08 J93mbgzgzedn, BmEgbsz do@gMosmnmn LodsMmmo o6 sa96L Rod@olb 36g-
g 3000, 03 Lygombl SbgLMNagdL LobsdsGmmm. 53 dgdmbggzeda, badsmmmal dgdgemmgdgmo
bgm3dm3zob9mmdL dbomgms ImGnl 3@ 30(3900L G300l gobsBomadol dmgswn Mgammasoom
(bLogoGonggmmb Lbz-ob 102-9 dgbmo). gotes 53abs, dbsmgms dmmab 38 303900 GzoMmal gobos-
Bomgdal Bmgogmon bgbo ©anbgds Lobodsmmm 3Mad§nz0m, Ma(s, megob dbMng, 536gdL 306mb-
30090mmdadn sMbgdmm batzgbgdL. 83 mzambsdMobom, LbmMgo babadsMomms ol g gdsdm-
bogo mEgsbm, HmMIgmbeg dgmdmos oG gFmsmnma 396mbo dg3ama dgozbmb s gobsgomsmmb.

30609900900 (9.6. 3G9d3x(30980) 353mMm30bsMgmMdL 3@ gMnsmua badsmomals bm@m3dgdo-
06, 535bmsb, 3@ 30(3900L B30HMOL gobsbomgdols Logmdzmgdas. badsMmmembamdmgdsda 36 g-
b3y (30900b ImJdggdab aboo brgds dbsmgms dmmal 3@ 3o3gd0b G3oMmal gobsbomygds. 3obm-

8 Baicker-Mckee S., Janssen W. M., Corr J. B., A Student’s Guide to the Federal Rules of Civil Procedura, St.
Paul, Minn, 1997, 149-151.

¥ Fsb§ oo ., Jgbagsmo badmgomsgm LadsGommol bmaswm 65Bnmdn, »d., 1997, 160.

0 bmdms a., badsMmmob mgmtos, md., 2004, 132.
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69d0 6306 dgdmbzgzdn dgo393L goMaMEgdl (9.6. 3G9 dM3RB(3098L) Bogd@&gdob sMbgdmdal momdos-
Bg. 017 36bgdMBL 306mboc gomgamnbbobgdema baddob gogdmgdgdabomgal sdsbabnsmgdgmo
60369530 gogd@ob 3MgDndx0obomgal, 35d0b bogsMmommazo Gog@&o 38 3o3gdsl o6 Logommgdl.
3og5m0md, 3Mm (3968 gd0b goobrnl gomogdnmgds dgadmgds bomdmadgsl abgoma bogmdzemg-
300356, Hm3mgdo(z LogMomm 56 BamIMIMBL bosbob s6sbmon@mgdal gomEgdymadsl. 3 9Mdsbal
bodmgomagm Lxmmmogdal §288-9L msebabda, mzamals Bngf gymon 3om@gdamgdals dgbHy-
m9dab 350000 go@s(30emgdob dg8mbzggzedn 3MgoGmMMmL ymzgmagemo @sds@gdoma 3@ 30390 g-
3930b Bom8ma 960l go6gdg dgmdmos Bmambmgmb 3Gm(3968)980b goobs.®! 8@ 30(3930L Logo-
mgdb ol gogd@n, Gm3gmoa 3ol sbednmgdl ©s sbggg bm@m3al dgdsanbmmds, Mm3gma(s
369033000 3g0(393L. 930L badoMobloMmw, Imbabssmdwmgag IbsMgd 306mbdgdmmdom ©sd3g-
dem gafamgddo Mbs 538 3ozmb bobabssmdmgam, 39Gdme, 3sb Mbrs 3@ 30(3ML, HMI o6 oMb g-
dmdL bogoMmamogso God@n. bm@mdsl, Mm3gmoas 3Mgdydg30ob 3ga303L, B3nMow o8 gMasmamo
badaMmamo nmgamabBobgdl s dgbadadobo 3Gim(zgbobamagabos 3sb3momzbomma. 3G9bMdg(30900L
358 gMnsm@mbadsmomgdmngn m30bgds anmabbdmdl gom 339mma ds@gMosemnMbadsmommgdfn-
30 39930L @oam3al Fo@ Mooy LadsmmamaMmmogHomdol bdogd@gdobomgab.

03m9bom, @og0olb dgdmbzggzedn, ImJdgadl do@gMnsmumbadsmmmgdmngn 3Gdndy30g-
30l 3Mm 3L m@bsdsmmnmadMogo gbdzngdo. ymzgm 3mbiMgG e dgdmbgggedo 3mbawgds
bodmgomogmbadommmgdfng bmmMdsdo sMbgdmmao 3Mgbmdyzns 369390306905 o oo 0bB)g-
M9Lob bLgggOHmb s Mol o9y sMs dgbedmgdgma dobo gs8mygbgdocm dbatgoms dmGnl 3@ o390l
830600b goobsbagds.

3. bagsmamggmmb badmdsmadm badmmzgbm 3meqdboo gosmgsmabbnbgdama
38 30(3990b §3060mab abmgzszouMma 356560mgdab ms30bL9dnMqd36a

3.1. 38 30(39%0b 30600l abmgzsz0@ma 356560mgdab ms30bgdnMgds
Lomgsbm Logdgms gobbamzabsl

396mb3gdmmdadn 0bmgs(znoms ©bgMagzs dab LEYmymasl 1 303d0Mgds. bojsMmgg-
b badmdsmagm badGmzgbm 3mmgdbda dg@sbamo mabmgbo (33momgdgdo dmazegl badmdomes-
o Ladmm39bm badsMmmobomazal sy 0(36md 0bbEGNEL. Jobdo ImasdFmgds sbama (3698930,
0009930, 3358 9gamMogdo. bosbemggda bgmb 1bymdl Ladmdomadm Lodmasmgdol Rsdmysmndgdsl
LodsGmmgdmoago bobgmdbogmb ggomamgdda, Gocs om(30mgdgmos J39460bamaab.

Logo@mggmmb badmgomagm badmsgbm badsMmaman stgammomgdl asbbbgeggdamo me-
93930 s 0b@gMgLbgdal babodsMommm ©a(330L bybl. 88 Logdggdal oG gMasmMbadstmommgd-
030 89b9ds 6936 dgdmbzg3530 353emabsL sbYbL Joma gobbomazalb 3Mm(39NMILS s BMEIsDy.
bogdoMmggmmb badmgsmosgm LadMmgbm 3mogdLbob 39330004 3oMdo gb3gdom Ladmdsmadm be-
oMmombamdmgdal 083356 0bLE0EEgdL, EMImgda(s aobbbzogogds Ladmgomadm LadMmzgbm
LodsGmmom Mganmomgdamo 9Rmgdgdob o(330L 65MARGb LabaMhgmm gmmIabogsb. bojsm-
039emb badmgomogm badmmzgbm 3mogdbol 3gdz00g 30630 dmdgmmo 3o@&gamaal bogdggdo
dggbgds bomgsbmbadsmmmgdMngn YMcngMmmdnEsb BsM3mdmdam @eggdLbas, Gm3moabaomgzabs(s

31

demogmndzoemn B., gmmomo 30mmgdmadol dgbEmmgdal 0o30bgdm@gdeba, md., 2005, 45-46.
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©330bbosmgdgmo mo30b5dMgdgdnm 6B MgLgds gsd8mbBagmmoas 88 3o@gammnal bogdggddy
383039%0L &306M000L gobsboemgdal sMe@Mawasogma baboo, Mmdgmos bomdmmagbamos dgmg-
@m0 mMdoo, Mo(3 bd3356dm sanmb 030398 bofmBmgdmem 33emg35da.
bomgobmbadommmgdfngo YHMNgMmmMdoEsb Bomdmdmdamo ©eggdal gobbomaalb msgalyg-
39909 30630MHmMdgdyemns ndom, M3 bamgsbm yOmogMmmdgdo doMo@mo s gMdgmazsnsbn
bobosmabos s, 0dsgMmmMmMma©, Ima3o3L s@obEMMbM36550L 06&9MgLgdal o(335L(3.

»J60-96000 BbsdgbG MM Mog30bgdnmgdsl, bbgs 3o@gammool Lagddgms gobbomgabogsb
a0bbbgo39600m, 6oMImoa 6L bsddgdMm 3Mnb(3030L YBRO™ Gofmme asdmygbgds. babsdstmmmb,
Mm3gemog 0bomagl 3mb3Mgdm bomgobmbodsGmmadfng @ogzol, dabndgdmmao og3b memads, o6
bR gMEIL Fbmeme IbaMgoms dogM bomdmeoagbom 3@ 30390 gdgdL s Magobo nbozns@ogom
356LoD3MML 03 gomgdmgdoms 66, HMIgmms sagbal gomgdg dgadmagdgmoas bogdal LEmGsw©
35056Yy39@&° (8@ 30(3900b Logsbo), sbgzg IbaMgoms sblBs-a568568gdal 3mbdgbal ddga m30mmb
a53mombmazmb 38 30(39099mgdgdo, GmMIgmdgosz IbaMggdlb o6 dogmamgdosm, dogMsd 83 3@ 3o-
(39099 gd93L 360336g9mmds 593L 3@ 30(3900L Lagsbdo dgdsgom @oboanb aofMgdmgdosms @obs-
3LEGMMgdmoE. 3o35bosdy, badofmgmmmb L g-0b 354-g Fnbemal 3oMm3zqmn babomoo gomazamab-
Bobgdnmo ©gdmmagds oMol L3gEosmyGo bmMmds s dob Y3oMa@gbmds gboggds 103-9 Igbmom
35m350bb0bgdmm bmasw bm@8sbmeb dgosmgdom ™.
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37 Palandt O., Biirgerliches Gesetzbuch, Verlag C.H.Beck, Miinchen, 2002, 61-62.

38 Cherednychenko O., Fundamental Rights, Contract Law and the Protection of the Weaker Party, A Compara-
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bosanmdadymm Bogbo, bmem bodstmggmmadn bogstm Mgqb@mab Rsbsbgmgda sbEmemg-
396 9xmgdgdab sAbgdmdal 8@ 30398 mgdolb Hemenb. '

3o gM0smMo a589300, bogsMmmdal 36063030 Bogbol dabssmbol LobEmMabs s bLobdal-
&0ob bomdal mdysmgdl Ladsmmmgdfngo M@0 gHNmMdals Imbsobomggdl. Losaomdsdymm Bog-
Bab, Lagamm Mggb@&mab LogsMmmds azo3Lb 3gomombaboabogm 393dgbL. Jomormma 356mbE3gd-
mmds, 930m3mo 3obmbdmgdmmdal dbgogbaw, sbgbnggdl MdMsego bogmal 3gmambobrabngfo
dgddgbob Lo gombl. ,08 oMol Lobsmagdmmem, Mm3gmas googgdal bagndggmbg bbgs 3oMabs-
356 0dgblb MmM3gmndg Y@mgdsel s gb Nxmgds go3bbgobgdmoal babgmbg ogm Hggb@&Mmda Mgaab-
BM0Mgdmmoa, Hggb@mal Robsbgmn nmgmgds LbmMaw, goMms 08 3gdmbazgzabs, Gmzs 88 Rsbsbg-
ol boBoboomdmgamm dg@sbamoas baRngata, 86 398dgb3s nzmms, M3 Rsbobgmn mbybGma®. '
3990mboboobogmo d93dgbal sbgmn NRmadmozo doamdstgmds gsdmbagymoas Logsmm Mggb-
&Mab L3g(3083039M0 ©s60dbYmgbdoo Ladmdsmsdm dGbgob 3940603 da. LL3-0b 312-g9 Igbmmom
35035m0bb0bgdmmo Hggb@&malb 3mbazgdms B yMsMmdabs s LobMmymal 3GgbMdgz0s mogabo
d1bgd00 BoM3maaqbl oyMooye g3od30sL, Mmool msbsbdsw ngoMonwgds, Hmd MgqbE@dn
DR3mgdob Bga0bEMmaz00b oo LENmem s LEMMs® 5Mnb gsbbmM0gmadayma. 5mbndbymo
304305 603653L 03sb, B3 Mdogd@ Mo sMbgdmmoa 6dobdogMo Bogd@n, Hm3gmos doymocmgdl
©930bEMS(300L baMz9dby, 396 g98mMa(zbagL aobbobamggmo bm®3oo oM 3oMOnL Mggb-
&®do Mga0bBEoMgdymo Mxmgdolb FoMmgdnmmdsbmeb ©s303d069800."° 39momboboabogmg-
35 60dbsgl, MHm3 3xgmmmdgmo ©sMB3Nbgdmmos bsgnmemn 8gmmdgmmdal dommnmbmdngmgdsdo,
9. 0. 300Rb0s, H™3 3ol JogH Jmbgdol 3m3mggdals baggmdggmo Lo 3dsmabns, GM3 gosRbogl bsgyom-
930b gnmagds." @dMoga Jmbgdolb dgdgbol MM @dMozn Bogmgdol Lobommdals 3619bMdg 300
33593L Lobgdy s ImJdggdL dgbadgbo MRmadolb bsdgommdol goMmanwa. badmdsmadm d&ub-
30b 93mbogomos 3gmomboboobog@gds, Mo aodm3obsmgmdl Lodmdsmadm d&mbgol dmbsobo-
mgmd 0698 gMgbgdnsb. Mggb@mob Rsbobgmgdol d0dsfmm ImJdgogdl Y@ymommdabs @s bobfmy-
mob 369Dn3g(309, 9. 0. MggbGMoL BsbsBgMgd0 ncngmgds LEmEow, 30006 56 G 30300908 domn
QLB ™s." gb bm@3gda §86al 396mBab3ngH 3Mgbag300l, MmMB Logsmm Mggb@®mda Mganl-
BM0Mgdmmo qRmgds badmgoma sMbgdmadl, 56 sMbgdmdl 08 dpgmdsmgmdsdan, Mmam@da(s 0an
s@0b Mganb@momgdamo s bogsmm Gggb@mdo Numgdsdmbom oMow Mganb@momgdamo oMo

Anexcees B., HeBIkeMoe HMYIIECTBO: TOCYIaPCTBEHHAs PETUCTPALHS M IPOOIEMBI TIPABOBOTO PEryIHPOBa-

Hus, M., 2007, 19-20.

3 Schoner H., Stiiber K., Grundbuchrecht, Band 4, Handbuch der Rechtspraxis, Verlag-C-H, Beck, Miinchen,
2012, 4.

% bbg-ob 312-9 I 8gbemo.

1bgbogbo babadsmommb badmdsmogm bogdgms oma@al 2011 Bemal 31 nobgmals gosbysg@nmg-

do Neol-465-435-2010.

Xsocmos B. M., Cuctema pumckoro mpasa, M., 1996, 253, doomomgdamas: gmbodznemo 4., dgmmdgmmdabes

5 bagmmmMgdol NAHNNgMNEsdM30gdnmgds, ,bsdsMommal gumbamoa®, Nel, 2011, 124,

7 bbg-0b 312-9 | 3nbema.
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bobsdgnmagda(s 3M0b YPmgdsdmbamo. Bbasgbow 33abs, oy bagsmm Mggb@®madn Mgaab@maty-
o 9gmagds sdmdmoamo 0dbgds, ngoMmammagds, ®m3 ngo 3o9ddws. '

LogsMm MgqLb@&Mab M@ Ymommdalb 36 5bMIR 300 bodsMmnmgdfngsw doMEGm bogsMm Ggql-
&M30 Y@ gdodmbor 3oMsw Mgaob@Mmamgdama 306l 068 gmgbgdb Gmwoa a3o3b. 8L 8@ 0 3b0d-
369mmds 9bnggds 0dom, Bm3 0gn a3o3L sbggg Ladmgomadm d&wbgzal 03 3mbsBomgl, Mm3gma(s
3990b0brobngMoe gbmmds Lagsmm Magb@&mab Rsbsbgmadal @ ymommdsl. badsMommgdfngn
©5(335 30 39dmabs@Ggds 035dn, MMA dMo3z Jmbgdobmab s 3o3d0Mgdmmo Bmgdgdal 3goambab-
©0bogMo d93dgba 3oMgdo 0dgbgb Logsmm MggLb@Mmdn Mgaob@Mmomgdym abgo YBmgdgdl, GmAI-
m9do(3 bobsdzomgdo o6 sMLdMAL s, dgLodsdobaw, Fobsbgfmn MLBMEMMs. 53sbmsb, bogstm Mg-
9bE®d0 Mga0bGMmoMgdmmo, BogMad bobsdgamado sMoMmbgdyma NRmadol dgdgbs obodzgdas
dbmmmE g56bsdmgAHNmo, 396mbom g boma Babsdnmmdgdal sGLgdmdobab." 3g90mnmboboo-
Log@gdal 3M0b(3030 nbrngnwol 3mddgegdsl bodotmmosbmdols 3M0GgMamdmsb HMmagmom 3o3-
30630 aobobomaogh.?? LEmMgo 3gonmbobonbng@gdal 36Gnb303L wsd3q8gdsmgdamo 8mddgwg-
d0b 930L9BMgdoEsb 35dmdnbsmgmdl bydogd@ob dogm bbgs 3oMal 0b@gMmgbgdal gomgamal-
606960l gomEgdmmagds 03 dmzmmmdoo, Gm3gmoa(z o6 063936 magam 30bo 0bBgMgbgdal sGoms-
65DMBog JgbrozeL.?!

bogdoMmggmmb 1dgbsgbds Lobsdsmmmma magol gosbyzg@nmgdsdo 3obdam@os, Hm3 bo-
ROOM M99LEBEL ©obndbymadss badmdomasgm dGmbzal bLEsdomyGEmMdal NbEONB3gmymes. ab
BomImoggbl 3gomnmbnboabngfn 3sM@bom&al Mamgdal o330L gomsb@L. byb@own 88 3Mab-
(3030056 358m30bstMg, Mm@aLaz Mggb@Mab dmba(3gdms NG YsMmdabs s bobEnmal 36gbya-
g 300b gobomago 3gmamboboobngfo d9ddgbals nbLE &G L GBoMamagdda, bb 3-0b 312-9 dnbeals
39-2 Bobomoo s 185-g dgbmom bablbgbgd &qc80b ,a353bbgabgdgmadn” ymzgmmgol ogmmobbdg-
35 3060, MM3gmo(z M 30l NRmgdsdmbomo, assbbgobmlb bogstm Mggb@®madn dob bobgmbg M g-
30bEE0MgdMmo YPmMgds ©s 33w 6o, nb 56 3Mab NYRmgdsdmbomo, smb gb gsMogqds. bab-
& 08 d93mbzg398dn, GmEabyz NdEog bogmb sbbgabgdl besdnbme sMengmgdsdmbama oMo,
30gM53 MganbBMmomgdnmos Lagstm Mggb@mdo, Mmamtz 93 YRmgdolb dgbszymmyg, bsjdomw
oo 360d36gmmds gbodgds LL3-0b 185-9 3bmoo o d93dgbol B gdsl, 396dmw, asb-
babomazgmo 6ol Mebabda, d93dgbal 0b@gMgbgdwseb gsdmdmnbamyg, 453Lbbgabgdgmoa nmgmy-
35 dgbogmomge, oy ngo sbgmae sl Mgaob@mMomgdygmo bogscm Ggqb@®mdn, gomos 0d dgd-
ob393900bs, MHmzs 993dgb3s n(3m@s, MM g53bbgabgdgma 56 ngm dgbsgnmdyg. asbbsbomagman
B30l JoDobos Lodmgomadm dmbzal o339 s, dgbodsadabsw, LogsMm Mggb@®madn Mgmgdal
930bEMS(300L BB oLs©In Fomamo bomdal YdAHNBzgmymazs. 56 dgndemgds d53dgblb dmgmbm-
3mb 035dg 9@ (3m©bs, M3 39bmbom sMob aaqgboemo. M30fMggmgl ymgmobs, 360d36gmmazs60s
o, ®m3 bagemm Mggb@madn Mganb@momgdnmo god@&nbowdn bomds gmmabbdmdl, Hm3 amads,
Mm3gmo(z 9a0bGMoMgdgmoas bogsmm Mggb@®Madn, badwgomaw g3nmgbal go3Lbgabgdgmb, s64
03 306, MM3gmo(g 3odmbsa@ogl 6gdsl, aosbbzobmb dab Lobgmbg Mga0bEHaMmadayma Mgmgds.
039bo, Ladmdsmagm dMbzol LEsdomMMbs 6ndbogl badmdsmsdm MMmngMmMdgdol dmbo-
Boemgms 8085600 bmdabs s 3gmombnboobogmgdsl, Mag dMYbsgmymagamos bogsmm Mggb-
&m0l RbobgMgdal LobbmEabs s LobEmnmal 36 gdN3gG30000. 38gbs©, 356Lsbomzgmo Bm@Iab
®bobo, 390m0mboboobngfa dgddgbol Mgmagds bsgnmmgdsdg Bamdmadmds s@s ndn@md, Gm3

B dodgmmodzocmo B., babogom badsmamo, md., 2009, 189.

¥ 0d39,190.

0 9M9bgem0dg ., 396dm badsBmmob Mdmaswgbo bLab@qdnma (3655980, M., 2009, 83.
0d30-
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s@opmgdsdmbomo 303bbgabgdgmo Mganb@ms3nob god@nom gobos Lagsmm Mggb@mdo Mgaab-
GM0oMgdymo ndMogo Jmbgdals dgbognmy, ssdgo 0do@md, HmI bodmdsmasdm dMbgol 068 g-
©9Lgd0b s(330L F0Dbom, 3obmba gsbLs MG dmm 360d369mmmdal 560dgdL aoMgabymom owm-
0 gddo© 39948 gdb, Bm3mal 03560 5®LgdmML abadygmgdamoa bomds. 3mbiMg@mm dgdmbggzseda
08 gogd@gdb a0bg3mmgbgds Logs®m Mggb@®mdn Mamgdalb Hganb@o30s.2 bagsmm Mggb@mal
3mba(399mo YGYomMIabs s LoDdYLE L 3MgbMIG(305 360336gmmMz60 FoM6EG s badmdsmmsm
d64bgedn 833300695990 bomdabs s 3gmambaboobogfmgdol 3Mnb(3030b ©s(330Lom30L. 0gn
byl BymdL LodmJomogm 36rmb3ob L sdomnEmmdslb.?

bogommmdob gm@dsmama 30b(3030 gmabbdmdl bosanmdsdnmm Bogbolb mosmdsl go-
Lobmda LodsMmmmgdMogn dGbznl dmbsbormggdobsmgalb.? basmgomdsdnemm Bogbol Bomdm-
90530 gMo-gfMmo doMomao 3M0b3030 bagsmmmdalb 360b30308, Mm3mal sGLos ob, Mm3 dobob
6033900Dg Lognmmgds, sbggg dMog bogmgddy LognmMgds 35d0b oMol smoaMgdmmo, 3o 0go
3Mb3M 98 o 3oMab Lobgmbg G ga0b@Gamademoas Mggb@&mdn, 535bmsb, Mganb@mazns gdbobe-
6935 Jomombgbmngnl MbEHNE3gmymesebs(s.?

gmOIsmaEo 3G0b30300 ob, O™ Losanmdsdgmm Boabal, Logstm Hggb&mob Rsbsby-
930 00ss 6330L3ngHo ©0bEIMaLadmmo doMabomzal.? bbz-do Bomomgdamoas, Hm3 bagstm
799Gl Bom3mgdabs s bgmdabobzmdmdal Bgbgdo s 30Mmdgda gsbabodmgFmgds 3obmbao.
dgbodadobag, ,LogsMm Mggb@Mab dgbobgd® 306mbab dabgogom, LagsMm Mggb@mdo Mggob@o-
900 3mbs(399960 s FoMganb@fmnmgdge mEmasbmdo s(39mo Em3MdgbE o300 oMb Lagscm
3 bgm3nbobzmm3dns gobszbmdaw 63dabdngMa 3nMmabamzgal. o3 (3e sMLYdMEL 3 bybowsb godm-
6o 3mabo, 306500056 ,Bmaso s@3nbob@Msznnmo 3mogdbo® sbggg nmgemabBobgdl nbgm®™3ds(30-
900b @s(330L LanBmmgdol Lo 3nmbgdl s LEmMgo sbgm gedmbs 3mabgddy doymamgdl Dgdmm
5b0dbgyemn 3obmba.?’

bogommmds Batdmndgs oMs mgm@ogmo 54330 gdmmdoo, 503390 Mgormmdbdoom, sMbgdymo
3654@030b dgmaasm, 39Mdmw, 03 393mbzg3900L 05300056 5(30mgdals F0Dbom, BmEaLyz ghmo ©s
03539 99dMo30 Bngmal goyomgs begdmms Medmgbxg®dy gMmommeyman Lbgsmabbzs 30mbg.2 be-
RKOOM bgmdnbobzmdmds 3393mnbgds gMm-gMo s 30mgdgm doMmdsm, Mmdgmoacs dAbagm-
g4mgb Hmamg Mganb@msool babommdsl, sbgzg Lodmasmmgdal 3MbEGHMEML smggob@mamg-
3o 3mbo(398930b 6580030emmdLMSb ©83933069800.%° LagsBMMBab 3GmMB(3030 50l 0l doGoms-
0 3M06(3030, HmM3mob Laggyydzgmdys LodmgomsJmbsedsmomgdfngo d6bzal dmbsBoemgl xbam-

22

LogoGmnggemmb mbgbogbo babsdsMommb badmdomadm oma@al 2011 Benals 31 0sbgMnl gosbysg-

&omgds Nesl-465-435-2010.

B aobRabgds Ne33-932-02, 9 093933960, 2002 ob. bodsmmggmmb mbqbsgbo babsBsBmmmb owa 3s-
@0l gos6y39@0mgdqdda godmygbadym bm@mdoms gob3sMGgdsbn, md., 2009. 4063568 9d0b bo-
3560 M99LGEM0b IMbs(398ms NG YMsMMdabs s bLobEnmal 36 5byYdg30s.

2 Schoner H., Stiiber K., Grundbuchrecht, Band 4, Handbuch der Rechtspraxis, Verlag-C-H Beck, Miin., 15.
Aufl., 22.

2 Das Grundbuch, DStR 1991, 284, <http://beck-online.beck.de/>.

% Grundbuchordnung[1], In der Fassung der Bekanntmachung vom 26., Mai 1994[2], §17, <http://beck-online.
beck.de/>.

7, bogemm Mggb@mab dgbobad® Lo JeMmggmmb 306mbal 89-5 | dmbema.

B Emunvanoea E., TIpaBoBble IPOOIEMbI TOCYAaPCTBEHHON PETUCTPAIIAH MPaB Ha HEJBHKAMOE HMYIIECTBO U

caenok caum, C., 2003, 14.

¥ Jlazapesckuii A. (peo.), CUCTEMBI pETHCTPAIINH ITPaB Ha HEBIKAMOE HMYIIeCcTBO. OIBIT 3apyOeXKHBIX CTPaH,
M., 2000, 12.
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Rbogds boddz0y, 306500056 ,M97LEMAL LagsMMMds dMB30lL FMbBsbagl Mow3z0mgdl, LMo
063m®35(300 Joommb mo30L0 36HEBoMEMOL MRmMgdsms 65830 Bgmdatgmdal Bgbobgd.

bosaordsdnmm Bogbob go(36mds dgmdmoas 6330L30gM b g gLgdmem 306b.2! 0bG g gbo
1bs 0ymb gmbog@mmo s godstmmmgdama. (36mdalbdmygamgmds, sts3maddggbdma ob 56 39-
20boboobogmo 30bDbgdo Mbos 3o8mamosbmb.? 4g@H8sbmm Ladstmaoman ,LogsBmmdab” 3606-
(3030 @@ ,bo0dgEmMmdab® 3M0b(3030 gogMmnsbos s dggasm Asdmysmndms Loswanmdsdymm
B0gbol LogsMmmmdob bomdal 3M0b(3030, Moz 60dbs3L, HMI Lasaomdsdmmmm Bogbol dobss@lbo
396mbB0gMa 560l smnsmgdmmo yzgmobomaals, 306(3 8mndmgs 8nbobg Lo 3@ gdal Ma3mqds.® bo-
s@anm3s3mmm Bogbol dgbogaml ,306mbogmgdal obabyoblbai® Mbmwgd6.% LogsBmMmal 360b-
(3030 gyemobbdmdl, Gm3 6gdobdogmn o4@n, MmMIgmbsg od3Lb Lobogmmbsdstmmgdfngn baboson
(Logmomgdob gumgdol goms393s, LyMz0EMENL Loagbs, 0dmmgzs s o. 3.), Nbrs ngmb Losw-
30em303mm B0gbdn AsbgMamo s 3 3mdg6@0wab ndgbl ngyMawaye daemsl dgbadyg 3omgdabomgab.

Mmgm@ (3 90060369, gb 36063030 godmaba@gds basaomdsdmmm Bngbobawdo bogstm bom-
4530, dabo LobBm@L 369Dmag(300d0. 530l MebsbIs, Bnbolb ymggmo asmnggds dgo@obgds Losw-
30m3s3mm bogbdo o 3300 (36mdama brgds bLabmasomgdaobsmgal mommgamoa 30bab bs33gmab
dq000 (§§891, 892, 893, 894); qdmsg bogmgddg bLobogomm namgdgdo 65dznmaw dgbedhbggos ym-
3900 ©506@9Mgbgdmmo 3oMabomzolb s m9) 30635L ©0b@gMgLgdL 39o3mbImb 30639l Lo gnmMgds
@dfog bogodyg, dgmdmoas hoobgomb bLogsmm Mggb@mal 3mba(3939330 s ngosb doommb dobmgal
LB gMgbm 0bgM@Is(300.%

5. 93mgd505 3dM3byMa30 Rs3mbsmgzasmal 3Mab(303n

QRmgdsms 53m3bMaz0 Rsdmbomgamal 3Mabz030 ammobbdmdl, Gm3 s6bgdmdl ndwgbo
babogom MgPmads, M8z gobgMamos 3o6mbB30* (numerus clausus), 565 Lobogom M@mgdsms
b6y 3obmbom 53m3byMmagoss hodmmgmoamoa. sGLgdmdl 0dwgbo babogomm Ygmgds, Medwgba(s 3o-
Bmbomss semnomgdamo. gbgbos: Lo 3mmmgds, smbsgmds, byMz08 G0, YDYROYJG0, gocogbmds,
03mm939.Y 9L 36063030 MdFog0 Bogmgdol 36106(303938L ao693m03693s, (30 93539 ML bo-
ROOM Mg9LGEdom Mganb@ms300b 3Mab30350 dgodmgds Rsnmgammb.

0 Bmody 8., Jooema bobogomm badsmaemo, md., 2003, 365.

31 Bohringer Rpfleger 1987, 181; Bohringer Rpfleger 1989, 309; Franz NJW 1999, 406; Melchers Rpfleger
1993, 309; Schmidt-Rdéntsch VIZ 1993, 432, 433; Schreiner Rpfleger 1980, 51. Vgl. RdNr. 14, 22, 45dmyqbg-
demos 6od6mdda: Sicker F, J., Rixecker R., Miinchener Kommentar zum Biirgerlichen Gezetzbuch, 2009,
5. Aufl., Rdnr. 21-23, <http://beck-online.beck.de/>.

2 KGJ 20 A 173, 175; Meikel/Béttcher § 12 GBO RdNr. 4ff, 458myqbqdmmos bod@mada: Sicker F., J,

Rixecker R., Miinchener Kommentar zum Biirgerlichen Gezetzbuch, 2009, 5. Aufl., Rdnr. 21-23 <http://beck-

online.beck.de/>.

Emunvanosa E., TlpaBoBbie IpoOIeMbI TOCYTapCTBEHHON PETUCTPAINH MPaB Ha HEJBIKUMOE MMYIIECTBO H

caenok caum, C., 2003, 12-13.

Hlepweneguy I, YaeOHHK PyCCKOTO TpaXkKIaHCKOTO TpaBa (1o u3m., 1907), M., 1995, 149; domomgdamos

bodm3d0: Emunvanosa E., IlpaBoBble mpoOiIeMbl TOCYIapCTBEHHONW PErMCTPAlMY NPaB Ha HEIBHIKUMOE

UMYIIECTBO U caenok cHum, C., 2003, 12-13.

¥ Bmody 3., Jooema bobogom badsmaemo, md., 2003, 7.

3¢ Wilhelm J., Sachenrecht, 2. Aufl., 2002, Rdnr. 10; Wolf M., Sachenrecht, 2. Aufl., 2005, Rdnr. 22f.; Vieweg K.,
Werner A., Sachenrecht, 2. Aufl., Kéln-Berlin-Bonn-Miin., 2005, 4.

T Bmody 8., Jooema bobogom bsdsmmaemo, md., 2003, 5.
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»)OD0gMH0mM0b mbobomggdlb dgndmoesm bogmdy do@mbmdal dbmemme ob gm®3gda (13-
g3930) a58m0ygbmb, HmBmgda @a©agbomons 396mMbom“.® s®lLgdmdl, gMma dbfng, Lobogom
DRBmgdg60b 30b6mbom gobLobMzMma Bn3gdal sdm3By@megn hodmbomgsmo (&odal admmgds s
&030b d9bm3)* s, Bgmmg bMog, 3 MRBmgdgdol d0bssbol 3obmbom goblbodmgMmmmds.©
3mE0gk030M9dnmo Bmgdgdol dobss@bmdMogo goxm@dgds ©obadzgdos Ibmmmm 356mbom
35m35m0bb0bgdmm ggoamgddo (&30l gagbacgns).”

bogofms 50060dbmb, Mm3 ,LagsMm Mggb@mal dgbobgd® 306mbo nmgamalbbnbydl Mggab-
BMs(300b bagomegdaemmdol 3 6gbnsb 3o3mbs3mabl. 39Mdmw, 03 gdmbggzedn, e gomnggdals
3mbobomyg gfon bty 396dm LodsGmmal ngMoogman 30M0d s 3oM0aqgds OIS 9Mm
bgmdg 3g@0 gowom, 3530nb ngomals, Jggogsmal, Josgbmdal, J39J0Meg6mdal, mbmggdals, mabab-
a0l s 9dMeg bngmdg Lo gnmEgdol Ngmgdsbmsb s 393d06gd4ma 3omEgdnmgdgda 99393wgds-
935 Logommgdamm Mganb@Mmso30ob.4

»0omgeo babogom ggmgdol Lobg ByYbG e 3560bsbM3Mds 396mbom s Fbmeme 39bm-
boor gomzamabbnbgdym gomamgddo 9d393mgdemgds nbngnwal 69dab Logmdzgmdg asbbode-
3600, dgbadadoba, MYHmogMmommdol dbomggdo 396 830039696 3obMbobagsb gobbbgseggdmem bo-
bogom maymgdgdl.?

bobedamommgdal IbGowsb nym d(3gmmds 83 53m3byMag babogmm gmgdgdda 3megd-
&0Mgdal dg@obabs, 39Mdme 30g3 mMa bsbogmm oMowomo gmgdol 358 gds. gbgbos: go-
(309960 bd 3 gdab NRmgdal gows(39ds s Ladmdagmm Mg gdalb domgdal dmmbmgbals veg3-
mgds. 30650056 gb 06o(300@ 035 LobodsMommmgdosb 3mBnbsMgmdms s 5o bgmdgEmmgdal
35983mM3980b Mo30LBMgdowsb, Jgbodsdabow Numerus clauses 363063030 56 0465 dg(33eoema.*

6. 336L>dMzMEYMmdalb (bL3g0smyMAmdab 360nb3030)

356bdbEgONEMal 3M06(3030L MdbobIs, abals bs3zzgmn, MMBgmdy s anbgds Ladsm-
0mgdMogzo NBmgds, sbgzg 03 3060l 306omds, MMMl NgBmgdss Mga0bBMoMLads, s obamg-
30b&M0Mgdgmo NRmgdalb Jobssmbo Mbos 0gmb gsbbodrgEmMma G YMsMowm s bEnmaw (1@&yn-
O™ ©d bobEmmg).®

53 3606(3030L Mdbob3ow, bobogomm YBmgdgdo dbmemme (3o 3gMm bogmgddy sMbgdmdL. gb
60dbogl, MHm3 goMoggdgdo dgadmgds Ibmmme 0bongosmnMom 3sbbsdmgmnm bogmgdl dg-

B dob§ oo ., mdEogo bogmagdab bsgnm@gds, md., 2001, 167.

¥ Staudiger A.,Seiler Ch., Einladung zum Sachenrecht, Rdnr.38; Schwab K.H., Priitting H., Sachenrecht, 32.
Aufl., 2005. Rdnr. 17, omomgdamos bsdcmdda: Vieweg K., Werner A., Sachenrecht, 2. Aufl., K6In-Berlin-
Bonn-Miin., 2005, 4.

Y Bauer J.F, Stiirner R., Sachenrecht, 17. aufl., 1999, §1, Rdnr.7, 3ocmomgdsemos bad®madoa: Vieweg K., Wer-
ner A., Sachenrecht, 2. Aufl., K6éln-Berlin-Bonn-Miin., 2005, 4.

4 Schoner H., Stiiber K., Grundbuchrecht, B. 4, Handbuch der Rechtspraxis, Verlag-C-H, Beck, Miin., 15. Aufl.,
2012, 19.

2 bogomm Mgqgb@mab dgbobad” bojemmggmmb 306mbool 39-11 8bema.

#  Erp S.V., Comparative Property Law, in: Reimann M., Zimmermann R., (eds), The Oxford Handbook of Com-
parative Law, 2006, 1053, 3omomgdeemas bsd@mddo: ;9m9bgcrady ., 396dm badstomol qdmas-
qbo bLobgdnca (3698900, »d., 2009, 219.

4  Vieweg K., Werner A., Sachenrecht, 2. Aufl., KéIn-Berlin-Bonn-Miin., 2005, 4.

4 Schoner H., Stiiber K., Grundbuchrecht, Band 4, Handbuch der Rechtspraxis, Verlag-C-H, Beck, Min., 15.
Aufl., 2012, 18.
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9698mEL, Moz a39Mgmdom aobbodmgmnm bngmgddg Lobagmm gomoagdgdol s®Lgdmdsl asdm-
Gogbagh®.

39635600L 306mMbIgdmmdolb dabgmzom, bosanmdsdymm bogbo @obymdammas g6 3394-
o dobol 6s3390900L dabgzgom. mammgymabsmgol bosgomdsdymm bogbdo gsdmymaomoas
(3960390 ,BYO(3gen”, HmBgmoag 39a9ds Medwgbndg 439M@nbogsb s oymagamas by bo-
Bomo: bo@o@mm gumzgmo; Lonbggb@omm RsbsbgMo s badn gobymaomads: gobymgnmgds I;
aobymaamgds Il; 456gmazamgds Il

baGo@mmm Ga@gmo gdbsbamgds 80bal bs339m0b LodsGmmgdMog 0gb&ngngsznsb.?
ybogomm Mg9bEMmal dgbabgd® Ladommggmmb 396mbBal Moboblow, MdMseg bngmgddy Mumadsms
99L@®3d0 Mga0L@M0Mgdymo YBmgdal Imbs(3939d0b gos sbggg dgo@obgds Y@mgdal bLiydo-
99&0bs @ Mdogd@ob bangb@ognzszom 8mbs(3989d0, 3sm dm@al, mdEsgn Bogmal by 3osbEG ™
dmbs(3939d0 (3g-11 11 3bema).

@gobsmgal 3mb@nbgb@nfa g3Mm3al 4936 J3994565L 593L AmamE (3 mobsdgommag bEmm-
ymgomo dsmmgbo bafmabbob 3osbG Mo, sbggg 0339 d0Bab bs3390980L bLogndzgmdg G-
30l Mgaob@Mmazns — ogomoma, aqgMdsbosl, s3b@Mnsbs s dz90(306050, 03 ML, HmEaLs(s
9360m39mo bdgmmsdns Dmgolb §399690L s sxdmbegmago g360m30b 4394690L bogmdgmawm sgzm
3osbEMa, MmBmgda(z o6 oMol LEMmo 56 gobsbemgdmmo, s, 3Mb(303d0, 39430 YRO™ ©Sdsmo
0goomo domal gotnagdgdob Mganb@®sznalb bob@g8gda.

bbgoabbsgs d399o6sdn sGLgdMAL MdMsga bogmgdalb mdogd@gddg Bobsbgmgdol gobbbsggdea-
0 Lol gds, o3 NIMogEgbmds o6 30l LM mymPamoa. DmgogMon J39960L LobBgds Fbmeme
6oBoeml dma303L, DmangGmo (3998 0bsGImgds, BmangFmmo @sdsma banbbobss, dmangGomb o6
593L bsgdsmabo onMoommo dos. 530@ma 3936 39956530, 3o Mol 58mbagmgo g3Mm3sdo
5 dmangmom aobgomemgdsm 3996530, asbobomgds 58 bobGgdgdal gondxmdgbgdal gomosb@gdo.
0993 (39009 330bdmz0L LogoMms 360d36gmmzsbn Bmbrgdn s MgbyMmbgdo. 3oy Jocmn MgymEmdo-
95 o06ygds, 85608007 oMo Mbws 0d6qL Jgbbsgmamo ws d933s3984mo Jgomeagda.?

Lo gaob@mszom Lob@gdal aomdxmdgbgdabomgal somadgmos Moz dgodmgds oM@ n-
30 3gomEgdal dgdndeggds. myyz0 3Mbgdmdl asbbodmgmma LadYbEGLb dmbg RsbobgMgdo o
13990, 439mody 3oMan go3mbagamos dsmn mabdndegzMmmo gondxmdgbgds, dsgsmoma, Hm-
am®z gb aobbm@30gmes 33909 dn. o930 Lagomms bmasmam gomabgosgs, 36 dggma dmbasg-
390 oM oMbgdmdgb, 35dnb Ydxmdgbos Lol gds@ndgdymom asbbmE(30gmealb gondxmdgbgds,
M3xmdgbos, 0930 ghmdsbgmals ogmmgdom msbdndmgzdmmam gobbmM(30gmmgds mnmmgyymn
Ao0mba.%0

35Md bgdmambadbmmoabs, bodsMmggmmb 3obmbo ,Lagsmm Mggb@malb dgbobgd® nmgs-
mobbnbgdlb Mganb@mszool Dmasm 3Mnb30393L, Mm3gmda(z 3mosdMgds, oy Mmame Bomdmgdl
©930bEMS(300, 39MdmE, Bmame (3 PIgsmme bamganbGmsom oy bbgs @m313968gdab, satgom-
39 99 @™ 31396@5(300L Lomsbom Egbno dg43boema gmgd@mmbymoa sbemgdol boggmdggmdy, sbggg

¥ Schwab H. K., Sachenreht, Aufl. 22, 6, 8omnmgdamemos bsd@mmada: gob@mmos (., mdGago bogmgdals
Lo gmomgds, md., 2001, 167-168.

Jlazapesckuii A. (ped.), CHCTEMBI peTUCTPAIAH MTPaB Ha HEABIDKUMOE HMYTIECTBO. OTBIT 3apyOe)KHBIX CTpPaH,
M., 2000, 19.

Jlapcon I'., CucteMsl mH(OpMAIAN 0 3eMJIEe U HEIBIKUMOM nmytiectBe, Koponesckuii Texamueckuit MucTH-
TyT, CToKTONBEM, 2003, <http://Wwww.geo-garant.ru/cgi-bin/content.pl?p=50&nid=17>.

0J39:

0J39:
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J3969P0by wsgsBo, 1Moy bogmgody Jmbyomogo aamgdgool Ggsolg@mogool 3hobgoigdo Jomoryeo
@8 89Mmdsbycro jJobmbdwgdermdols Jobgegoo

930bEMS(30590 3o@oMgdal Jgbobgd asb(3bogdal Bomoanbol bgbbs @s 53mMbsbgMal s Ly zs-
obEmm 39330 ao3930b (30 gdmmdsL."T gb 6o 3mgda dgadmgds dogsznmgbmo wdnsmme
©930bEMS(300L Bmasw 3G06(30393L. 5xbndbmma Mganb@msznob gobbmm(s30gmgdal 3Gm(3904-
0L 3M0b30350 YBM™ dgadmgds Asamgamab. gb beMds Mdnsmme sbamganbBomomgdgmo do-
Lol Bamoagbal Babbs s Mgaab@msoznal gobbmmz0gmadolb 39dmga m3396@gdal go(3930L
BgbLL dmnsdMgdL.

1dFog 603098Dg Lo 3 gdab YBmgdal bomdm3mdabomgzal bb g asbbsdmgmmm Bobsdnmm-
398L 0b675L7gdL. 530bomgal bogamEgdymms goMngqgdol owgds BgMommdoma gm@doo ©s d93dgb-
by 98 goMngqdom aobbadmaMmmo b 3MmMgdal HBmgdob Mganb@Mso30s bogsm Mggb@Mmadn.? »3
3606(3030b dgbodadabag, Labogom Y@mgdoms 3gmmdgmo, 53 Rmgdsms bogsbo s dobssmbo,
sbg39, 9B Mdngdd Dy M3 603y NBEgdal sELgdMdal dgdmbggzedn, 58 MEmgdsmes Meban beyb-
o Mbos nymb gsbbadmgHnmo s 8gbadg 3oMmmsmgal bammow gobsoggdn.®

7. 33LEM3g(300L 3G0b(3030

33bEMad(300L 3Mnb(3030 39MBsbmm LadsMmamdn dmd3ggdl. 53 3Gnb3030b baggmdggmbyg
LobogombadsMomgdfngo MHmngMmmmdgdo @sdme30gdgmos babngmmbsedsmommgdmoga bodobm
3560398980b 80Bbgd0bs s Bam3smgmdabogsb;* agmdsbool Ladsmmmoal Babgmgnom, 8s30moa-
dnmo s ,3563060330L“° asM0agdgdo gMm3abgmobagsb @sdmy3nEgdma, ,o8bEMs]@nmon”
a56oboemgds. ,a580%360L 3063030 s0dMgdMmas g9MH3sbonl badsMmsmda(s, ondzs Moo om-
939 5391 DL sy (30mgdemmds by s Ba8mysmodos s8LEMs(300L 3Gnb(3030. oz5mEgdemgdgma
35603930L domommds go3mgbols o6 sbgblb gob635Ma30lL goMnggdol 658z0mmdadg.%” 8sLmasb,
53 93960b 36930 Im0sbMgds Lobogom MRmMadolb 63dobdogMa Lobgzgmomgds, 56¢): BoMIMImds,
3933009, 39693989.% ,,dmdMo3 Bngmgddg b gnm@gds asmswob d98dq6dg babogmm bgmdg 3Ermma-
30b (0996b3mMd0b) s bogmnl gows3gdal dgdggmdom. dobab bo3zgomdg Lo gmogds 3o — Labogom
bgmdg36mmgdal (@sm8mdab) bagndggmby s Lysgom8sdnmm Boabdo dg3dgball Mgaab@mo-
3000“.% bodsmggmmadn, 3mb&nbgb@nmo g3m3ol ssgfmma Lbgs Ladsmmmgdmogo BgbHoaal

T bagge®m Gg9b@ @b dgbobgd® Lodommggmmb 3obmbol 89-9 dmbema.

2 bbg-ab 183-9 8xbema.

B Gob§ oo ., mdsg0 bogmqdob bsgmmmgds, md., 2001, 167.

' ogsg, 168.

3 Verfiigung® doomomgdamons 65d6Gmdda: 39Mmgbgerody ., 3960dm badsGmmalb bmaswgbo bLob@gdey-

60 (3698950, »d., 2009, 218.

weausa®, 3omocmgdamos 6sdmm3ddo: 39Mm9bgerody ., 396dm badsMomol ndmaswgbo bobdgdyma

(3693980, »4., 2009, 218.

83 dmaoo Bgbowsb (Lobogom Mgmadol Boscdmdmdal gommgdymadoo NRmgdsdy ©sdm3zo@g-

demmdob dgb.) ggm3sbygem Lodsmamdo godmbszmabgdag sGbdmdL (goMagbmds, ndmmg s, bo-

bobbofn Robsbgmn), ob. Wolf M., Bestindigkeit und Wandell im Sachenrecht, NJW, 1987, 2647, 2651,

300009 d¢mos bodemdda: y9Mmgbgmndy ., 3960dm LodsGmnmal MDmaswabo Lob@gdyma (3698930,

»d., 2009, 218.

8 Palandt/Heinrichs/Ellenberger, BGB, 2008, Uberblick vor §104, RdNr. 19 ff,, Palandt/Bassenge, BGB, 2008,
Einleitung vor § 854, RsNr. 10, 13; Larenz/Wolf, AT des Biirgerlichen Rechts, 2004, § 23, RdNr. 63 ff., 78 ff.,
300009 dmos bodemado: y9Mmybgmndy ., 39dm LodsEmnmal Mdmasabo Lob@gdnmo (3696930,
»d., 2009, 219.

¥ dob§ oo ., mdEsgo bogmgdab bognm@gds, »d., 2001, 164-165.
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(Bogomoma, bogMmsbogdobs®® s o3b@mMnabe’) Bbasgbow, 8md8gwgdl 3ombDomama bob@gds.
dgLodsdnba, 0d0xbgds YRmadol goms(3930b bogdggmo (,3onbs™) s Bogmnb gos(393s oy be-
bogom go6nggds.%2 30mboemm@o bobBgdsb 30mmdgddo babngmm asmoagdal badwgommds «days-
mmE 5M0b sdmzogdamo dobo boggedzmoal bodwgommdsby.t?

SdLBMOg(300L 3M0b(3030 dMEdMgdmmas Mmamz dg(360gMgdadn, sbggg LabodsGoemm
361598 03530. m36535000m39 396 3sb¢ma badsMmmob dobgogom, bs 3nmmgdal dgbadgbso o6 33s-
o dbmeme 3omEgdamgdombsedsmommgdmago bgmdgzGmmgdol ©©gds, 5Medgm o4 (30emgdgmas
bobogom bgmdg 3 mmads(s, M3 amobbdmdl dbsmgms 3gmabbdgdsl, gowab396 bogooa. dofome-
0 bgmdg3mmgdal domnma smnagdol dgdmbgggeda babogomm bgmdg3Emmgdol dommoam dgbo-
39069 MRgds bogmal d53dg6n. ymgznma 3gbszmodg dmombmal Bogmal 396 dMNMBdL 5o
3060035(300b Lobogmm Ngmgdal bogndzgmbyg, sGedgo Mbogmdzmm asdwamgdoo domgdama
Jmbgdal 306@035(300b 3omEadnmgdombsdsmommgdfogo 8mmbmgbol Logmdggmbg.t4

8. bogbmdmangn 3gdmbIgdal 3Mnb(3030 (mgasma@g@ob 3Mnb303n)

Lobogom Bmgdal dgbobgd LadsMommgdmngn gofnggdal dabss@ban Mbos aymb bosmma
5 3mbiMg@&nmom 3obbabdmgmemo, aby Gm3 dgbadg 30Mmb, ymggmagemo Lbgs Bystmb asmgdy,
dg9dmmb 30633939, 09) M Lobogmm MRmgdals Jo@omMgdgmos 3mbzMgG Mmoo bogmn s dobmab
0053533060980 s babol badsGomgdmogo (33mmomgds bm®(309m©g3s.%° gb 53 3G0b3030l 85@)g-
M05ME0 8539050,

BMEOIsno go39000, gb 3Mabz030 ImJdgegdl dbmmmu Losanmdsdymm badsmmal
(m83mgdgdal Mganb@mMsoz00lb) dgdmbgggedn s 60dbogh 83 3MmzgLbolb dbsm3mgdgmn dmbgmals
809 Bsbobgmob g0390980L 3Gm(39L80 FMEIsem@o 39bmbogMgdol dgdmbdgdab.t gl 3nb(3030
3603990 bogommggmmb Latgaob@mazom Lob@gdadys.

% BogMmobmgdal badmdsmsdm 3moaqdbol 3:84-q | dmbema: , Voor overdracht van een goed wordt vereist
een levering krachtens geldige titel, verricht door hem die bevoegd is over het goed te beschikken.” docmomg-
demns 6536Mm3dn: 39M9bgemody ., 396dm badsmmoab Mdmaswgbo LobGgdnma (3653980, d., 2009,
217.

1 53b@M00b Bmaswo Ladmgsmadm 3mmgdbol 380-g 3s@oamoqa (,Ohne Titel und ohne rechtliche Erwer-
bungsakt kann kein Eigentum erlangt werden®), sbgsq: Eccher in: Koziol/Bydlinski/Bollenberger, ABGB-Kom-
mentar, 2007, § 380, RdNr. 1 ff; Koziol/Welser/Kletecka, Biirgerliches Recht I, 2006, 310f. dooomgdmmos
6od6mado: y9Mm9bgcmody ., 396dm LadsGmnmab Mdmaswgbo bob@gdncn (3698980, »d., 2009, 217.

2 Drobnig, Transfer of Property, bogbdn: Hartkamp A.S., Hesselink M., Hondius E.H., du Perron E., Joustra

C., Veldman M.(eds.), Towards a European Civil Code, 2004, 734 et seq., oonmgdgmons 65d60m3do: 3959-

bgemody ., 396dm LadsGmnmob 9 dmaswgbo LobGgdnEo (3698900, »d., 2009, 218.

Joomma Ladofmmmol s6hg306006 s 3o330M9d00m ab. @obgemns 9., 3530%360L 3G0b3030 Beydg-

30l bgemdg 3Emmgdal dogemomdy, ,Jomgma badofmmmob dodmbomgs® (b3gzosmaEn godm393s),

2008, 42 s d93gm360, omocmgdemas 6536m3da: 39M9bgemody ., 390dm Ladsmmal mbmaswg-

Lo Lob@gdyMa (3693900, »d., 2009, 218.

8 dsb§ oo ., mdsg0 bogmgdob bsgmmmgds, md., 2001, 185.

& BGHZ 21, 52 (56)=NJW 1956,1356; Wolf M., Sachenrecht, 21. Aufl. 2005, Rdnr. 26ff, 8omomgdammos 653-
6 mddo: Vieweg/Werner, Sachenrecht, 2. Aufl., K6ln-Berlin-Bonn-Miin., 2005, 4.

% Schoner H., Stiiber K., Grundbuchrecht, Band 4, Handbuch der Rechtspraxis, Verlag-C-H, Beck, Miin., 15
Aufl., 2012, Rdnr. 20.
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9. 930658 9bmdab (3GamMaGg&Yemmdab) 3Gabz030

3M0mE0dg@nmmdals 5@ gMnsmafa 3G0b3030L Mabsbda, 1dMeg bogmgddy Y@mgdoms
03000M05 g560bodEZgMgds basanmdsdnmm Boabdo Mgaob@msznolb Mebdndwgzmmdal dobgwo-
300 (abg §879).

RMEOIsnEo 30063030 MobobIow, 306(3 YRO™M sy BoMmowanbs @mgds sbamgaab-
BM0M9dma, 8o 306560930l MRGH™ Jomamo batobbo o43b.c8

JoGomo 30b6mb3gdbmmdom, oz bLoMgaob@mszom mdogd@dg Immbmgbomoas Modwyg-
6039 gm0 s 03539 d0bssMmbal Rmgdalb MganbBMmazos, MmMImgdos 56 godmMn3baggb gMcds-
bgob, 35306 33 Rmgdsms Mganb@ms300b Gogommds gs6absdmzMgds doma batganbEmsome
Bomaqbol @Hmab dgbodednbo.t” 53 Lo 3ncbl LadsMmmadagn 3mbxmanddnl Bsc8m3mdob d43-
ob3z935d0 mngbo 360d369mmds gbodqde.

358900590 306Mo@qbmdals 3M0b(3030L obsbdew, Medwgbndg YBmgdal sbgdmdabsl,
HM3momd(3 @oG3MMmos Jobob 6 339m0, Bogommds gobobsbdmgmgds Mganb@maznnlb dodwgz-
Mmdol dobgegom, o) gxmgdgdo Mgaob@momgdgmos basanmdsdymm Mggb@mob ghmbs o
03039 a9bymazomgdsdn. o9 @mgdgdo Mgaob@Momgdygmoas bbgewabzs asbymegnmgdado, 353ab
1306058 9bmds 9bodgds 03 NGmgdsol, MmIgmaz Mga0LbEMaMmgdymos YBRO™ sEMbogemn msfMn-
000; ghnbs s 03539 @@l Mgaob@Momgdaem amgdgdl 943b mebsdstn Mogn. gbz nmgamab-
B0bgdl sbgzg Ibocg9dol dgmsebbdgdols 3gdmbggzedn Magommdalb bbgoabbgs Bgbob owggbsl,
353M53 0dobomzgal, Hm3 53 Bybl oyMowoggma dogms 3Jmbrgl, bagnfms 83 goblbbgsggdama Bgbob
bosaomBsdymm Mgqgb@Mmdo Mganb@Mso300.”0 s@bobodbogns, MmB M3nMsGgbmds gbodgds sy
©3Mga0LGMoMgdm YRmgdsb.

BmOIsmaEo 3G0b(3030L MsbsbBow, Lomgaob@Mazom mEMasbmdn M3oMmsGgbmds 0d oMb
960935, HmMIgmo(3 NRO™ 506 3508)96L gob(3b50gdsL Bganlb@ o300l Immbmzbals momdaby.”!

9b356900L Lodmdsmadm 3mwgdLbol Bobgognm, MdFseg bngzmgddy b 3o gdolb MYRmgds gbo-
985 08 84039, Bm3gmBs(y 30639mB8s o3Mga0LE MM Mog0bo YRmgds bagstm Mggb@mdn.”?
960 9dE53 Md0gd@meb s 3o3dnfgdoo M Labngmm MRmgdsl dmMab 36 9@gbboobal Y3aMedg-
Lmds gbaggds 08sb, HMIgeo(3 YBM™M SO nym M ganbG oM gdamo bosaomdsdmmm bogbdo.

10. @g30L@A>300b 360b(3030

930b@Mo(300L oG gMosmnMa 3Mnb(3030L dabgogom, ©dMeg bngmgddy bsgnmmgdobs s
bbgo Labogom YRmMydgdol Bomdmdmds, dg33ms, dgbyz9@ s 9d393gdomgds Lagstm MgqbE@dn
930LGMd(300L s 330b dg3gg BaMImadmds gb YRmgdgda. Laxsmm Mgab@Mdo Mganb@ms(zn-

87 Schoner H., Stiiber K., Grundbuchrecht, Band 4, Handbuch der Rechtspraxis, Verlag-C-H, Beck, Miin., 15
Aufl., 2012, Rdnr. 21.

0J39-

¥ Lbogomm Mgqb@mab dqbobad® bajommzgmmb 306mbab 89-13 1l dqbema.

70 Biirgerliches Gesetzbuch, Verkiindungsstand: 23.01.2013, § 879, <http://beck-online.beck.de/>.

" Schéner H., Stiiber K., Grundbuchrecht, Band 4, Handbuch der Rechtspraxis, Verlag-C-H, Beck, Miin., 15.
Aufl., 2012, Rdnr. 21, <http://beck-online.beck.de/>.

Jlazapesckuii A. (pen.), CuCTEMbI PErUCTPALIMY TIPAB Ha HEIBIHKUMOE UMY IIecTBO. OTBIT 3apyOeKHBIX CTPaH,
M., 2000, 18.
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0o 653mndmds sbggg dgdmymmo bobogom MBmgdgdo — smbosgmds, K dYRGNJE0, bygHz0&mEo,
obggg Imobmzbals mbOHNMB39mymegal badnsmgds — ndmmgzs s MgaobEMoMgdamo gofMogbmds.”

bosanmdadygmm Boabgddo smomobgds 0bgmmdszns MdMsego bogmgdol mdngd@gdol bo-
domonmgdmngo dpamdamgmdals dgbobgd. 93 30bbol dabombggem owagbomoa bybob dobgwgoom,
MdMd3 6030356 083533054 bgdabdogmo od@o, MmIgmbsz dgmgasm 3m3yzqds ydcsg bng-
090%7 9Rmgd5d0L aoo(393s (bdgmMgdal MYRmgdal gows(39ds, ndmomgzob 96 LyGgod@ab
503905 s o. 3.), 9bws nymb dg@&sbama bssanmdsdymm bngbdn, dbmmme 3l dgdwga 0dgbgb
ogMoom doemsl 39bedg 3oMgdobomgal.”

535b03b, MganbBMma300L EOHML Mbws 0ymb o3 ol Mmoo Bobsdnmmdgdo, Mo(s
> (30e9dgmos MdMmago bogmab Lagstm Hggb@@mdn obomganb@Mmomgdmoem.”® 306mba sg0mmy-
d9mgdlb AHm0gmonmdol dmbsbomgqgdl, Gmd dabol 6533900056 ©s3o3d0Mgdmmo yggms Lobng-
oM 9Pmgds go@ebmb basanmdsdmemm bngbdo;® Mgqb@mal Imbs3939dal Jodator dmJdgogdl
D& YoMmMdobs s LobHmal 3GgbNIg 30, MggbGMob 3mbs(39390 cmgmgds LbmEMow, oMy o6

538 30(309%5 domo dnbEmds.”

11. 39036b333ab (3mbLbLyLAL) 3Mnb(303a

Lobogom YBmgdol aos(393s o gMasmymo 3mblbgblybol 3M0b3030L mobsbdom brogds.
MRBmgdolb go@s(3980bsmzal, MgaabEmsznalb goMms, sm30mgdgmos dgmsebbdgds. abz-ob §873
0m35mabBobgdl, ®m3 dobab 6o 3390 Dg bognm@mgdolb M@mgdal gos3gdnbomgal, Jobo yamaydoom
58 30Mm3z0bom30L, sbggg Sbgoo YBRMgdol 3o (3930Ld MY YRMgdMngz0 oG 3oMmgobomgol bo-
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