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winamdebare komentari Seqmnilia GIZ-is (Deutsche Gesellschaft für Interna-
tionale Zusammenarbeit) finansuri mxardaWeriT. 1993 wlidan GIZ-i saqarT-

veloSi xels uwyobs samarTlisa da iusticiis reformebis gatarebas. 

sxva RonisZiebebTan erTad GIZ-i zrunavs iuridiuli literaturis Se-

qmnasa da samarTlis popularizaciaze. GIZ-i ar iRebs pasuxismgeblobas 

naSromis Sinaarsobrivi mxaris sisworeze.

winamdebare komentari Seiqmna amerikis xalxis keTili nebiT, amerik-

is SeerTebuli Statebis saerTaSoriso ganviTarebis saagentos (USAID) 

meS veobiT. komentaris Seqmna SesaZlebeli gaxda proeqtis `kanonis 

uzenaesobis mxardaWera saqarTveloSi~ (PROLoG) farglebSi, romelsac 

axorcielebs aRmosavleT-dasavleTis marTvis instituti (EWMI). komen-

taris SinaarsisaTvis pasuxismgeblebi arian avtorebi. igi ar warmoad-

gens amerikis mTavrobis oficialur mosazrebas da ar asaxavs amerikis 

SeerTebuli Statebis mTavrobis, SeerTebuli Statebis saerTaSoriso 

ganviTarebis saagentos an aRmosavleT dasavleTis marTvis institutis 

Sexedulebebs.
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saqarTvelos samoqalaqo kodeqsis 

axali komentari

saqarTvelos samoqalaqo kodeqsis pirveli komentaris gamocem-

idan 15 welze meti gavida. am xnis manZilze qarTuli samoqalaqo 

samarTali mniSvnelovnad ganviTarda, kodeqsSi Sevida bevri cvli-

leba, Camoyalibda axali samosamarTlo samarTali, Seiqmna didZali 

iuridiuli literatura, daixvewa samecniero naSromebis momzadebis 

meTodika, dagrovda axali codna da gamocdileba, asparezze gamo-

vidnen axali Taobis iuristebi. yovelive es unda asaxuliyo kodeq-

sis axal komentarSi, romlis momzadebac komentirebis Tanamedrove 

standartebisa da moTxovnebis Sesabamisad qarTuli samarTlis mec-

nierebisa da praqtikis warmomadgenlebma iTaves. 

sam welze metxans gagrZelda axal komentarze muSaoba. Seswavlil 

iqna aseulobiT sasamarTlo gadawyvetileba, mravalricxovani iu-

ridiuli literatura, kodeqsis aqtualur Temebs mieZRvna ramdenime 

seminari da samuSao Sexvedra. mudmiv dialogsa da azrTa urTierT-

gacvlaSi ixveweboda komentaris stili da teqsti. dainteresebu-

li mkiTxvelis mosazrebebis Sekrebisa da gaTvaliswinebis mizniT 

gamoqveynda komentaris onlain versia. mkiTxvelTa winadadebebi da 

SeniSvnebi gaTvaliswinebulia winamdebare gamocemaSi. iuridiul sa-

zogadoebasTan interaqciam udavod gaamdidra komentari axali Si-

naarsiTa da midgomebiT.

kanonis komentari iuristis samagido wignia. Sesabamisad, didia 

komentarTan dakavSirebuli molodinic: man unda asaxos samarTlis 

ganviTarebis Tanamedrove done, is unda iyos mudmivad aqtualuri, 

iTvaliswinebdes samosamarTlo samarTals, samarTlebriv praqtikasa 

da samarTlis mecnierebis miRwevebs. komentarSi mkiTxveli kompaq-

turi formiT unda poulobdes pasuxs misTvis saintereso kiTxvebze. 

es mizani daisaxes avtorebma samoqalaqo kodeqsis axali gamocemis 

momzadebisas.

samoqalaqo kodeqsis winamdebare komentari gansxvavdeba winamo-

rbedi komentarisagan rogorc struqturiT, ise masSi mocemuli 

masalis moculobiT. mkiTxveli ufro iolad moZebnis informacias 

konkretul sakiTxebze, rasac xels uwyobs komentaris dawvrilebiTi 

sarCevi da velis numeracia. avtorTa Semadgenlobamac ganicada cv-

lileba. pirveli komentaris avtorebi, profesorebi: sergo jorbe-

naZe, zurab axvlediani, Salva CikvaSvili, mayvala kaxaZe, samwuxarod, 

cocxlebi aRar arian. maTi adgili axali Taobis iuristebma daikaves 

da komentari friad saintereso da daxvewili kvlevebiT Seavses. 

winamdebare komentaris mizans warmoadgens samoqalaqo kodeq-

sis muxlebis struqturirebuli da sistemuri ganxilva sasamarT-

lo, gansakuTrebiT saqarTvelos uzenaesi sasamarTlos praqtikis, 
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iuridiuli literaturisa da relevanturi sakanonmdeblo masalis 

safuZvelze. 

avtorebma miznad daisaxes komentaris daaxloeba samarTlebriv 

praqtikasTan da masSi samoqalaqo kodeqsis gamoyenebis sakiTxebis 

asaxva. Teoriuli debulebebi da diskusiebi mxolod am aspeqtiT 

ganixileba. vinaidan komentari warmoadgens SemoqmedebiTi Sromis 

Sedegs, yoveli muxlis komentaris avtori pasuxismgebelia gadmoce-

muli debulebebis sisworesa da dasabuTebulobaze, Sesabamisad, ko-

mentaris yovel gverdze aRniSnulia avtoris gvari.

samoqalaqo kodeqsis komentari umTavresad gankuTvnilia iurid-

iuli profesiebis warmomadgenelTaTvis. rogorc advokatebis, mosa-

marTleebis, notariusebis, sawarmos iuristebis, mecnieri iuristeb-

is, samarTlismcodneobis studentebis samagido wigni, komentari 

cdilobs daamkvidros iuridiuli enis maRali standartebi da gan-

amtkicos samarTlebriv praqtikasa Tu samarTlis mecnierebaSi aRi-

arebuli iuridiuli cnebebi da terminebi. amavdroulad, komentaris 

teqsti gasagebia araiuristebisTvisac da maT aZlevs saWiro infor-

macias samoqalaqo kodeqsis gamoyenebis calkeul sakiTxebze. 

komentaris struqtura da Sinaarsi Seesabameba komentirebis aRi-

arebul standartebs. wigni Seicavs samoqalaqo kodeqsis yvela mux-

lis komentars. saWiroebis SemTxvevaSi ganxilulia mocemul muxlTan 

organulad dakavSirebuli specialuri kanonis an misi calkeuli mux-

lebis normebic. gansaxilvel muxlebTan, normebTan an samarTlebriv 

institutebTan mimarTebaSi komentari iTvaliswinebs damkvidrebul 

sasamarTlo praqtikasa da samecniero mosazrebebs, Tuki aseTi arse-

bobs. 

sasamarTlo praqtikis gamoyenebisas, pirvel rigSi, gamoyenebulia 

uzenaesi sasamarTlos gadawyvetilebebi da ganCinebebi, xolo Semdeg _ 

saapelacio sasamarTloebis samosamarTlo samarTali. konteqstidan 

gamomdinare gamoyenebulia sakonstitucio sasamarTlos relevantu-

ri gadawyvetilebebic. 

saerTaSoriso sasamarTloebis, magaliTad, adamianis uflebaTa ev-

ropuli sasamarTlos an ucxo qveynis sasamarTloebis gadawyvetile-

bebi gamoyenebulia maSin, roca maT mniSvneloba aqvT konkretuli 

normis komentarisTvis. analogiurad aris gamoyenebuli saerTaSor-

iso saarbitraJo sasamarTloebis gadawyvetilebebic. 

samecniero mosazrebebi miTiTebulia konkretuli normis komen-

tirebis aucileblobisas. komentari iuridiul mecnierebaSi arsebu-

li diskusiis asaxvis adgilia. amitom avtorebi Seecadnen, eCvene-

binaT literaturaSi arsebuli gansxvavebuli mosazrebebi am Tu im 

sakiTxze. 

vinaidan komentari emyareba kanonis teqsts, konkretul muxlsa da 

masSi mocemul normebs, gakeTebuli daskvnebi logikurad da azro-
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brivad gamomdinareobs kanonis teqstidan. sasamarTloseuli inter-

pretaciis analizisas Cans konteqsti, kavSiri normasa da sasamarT-

los gadawyvetilebas Soris. komentaris teqstSi muqi SriftiT aris 

gamoyofili erTi an ramdenime sakvanZo sityva Tu debuleba. 

muxlis komentaris struqtura agebulia Semdegi sqemis Sesabamisad: 

I. zogadi debulebebi _ 

  normis istoria (Tuki amis gamoyofis aucilebloba arsebobs)

II. normis sagani da mizani

1. gamoyenebis sfero

2. konkretuli magaliTebi an praqtikidan, an avtoris 

   mier Sedgenili

III.  normis mier Sesrulebuli funqcia sxva normebsa da insti-

tutebTan kavSiris CvenebiT 

IV.  sakvanZo debulebebis ganmarteba (sakvanZo debulebebi unda 

aRiniSnos muqi SriftiT)

V. Semadgenlobis sxva niSnebis daxasiaTeba

1. gamoyenebis winapirobebi

2. samarTlebrivi Sedegebi

ganvlili oci wlis manZilze samoqalaqo kodeqsis mravali 

debuleba Seicvala. bevri sakiTxi axleburad mowesrigda. miuxeda-

vad amisa, kodeqsis bevri norma Tu instituti kvlavac dasaxvewia. 

komentaris avtorebi am aspeqtiTac ganixilaven kerZo samarTlis am 

umniSvnelovanesi kanonis muxlebs da Sesabamis winadadebebsac sTava-

zoben kanonmdeblebs. 

komentaris winamdebare gamocemas mxarSi edgnen germaniis saer-

TaSoriso TanamSromlobis sazogadoeba (GIZ) da amerikis SeerTebuli 

Statebis saerTaSoriso ganviTarebis saagentos (USAID) proeqti „kan-

onis uzenaesobis mxardaWera saqarTveloSi“ (EWMI-PROLoG), romelTa 

finansurma Tu saeqsperto Tanadgomam SesaZlebeli gaxada am proeq-

tis ganxorcieleba.

imedia, qarTveli iuristebi interesiT gaecnobian samoqalaqo 

kodeqsis axal komentars da TavianT profesiul saqmianobaSi ga-

mosayenebel da sasargeblo bevr debulebas ipovian masSi. 

lado Wanturia

13.12.2016
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winaTqma

saqarTvelos samoqalaqo kodeqsi ZalaSi Sevida 1997 wels. samo-

qalaqo kodeqsis warmoSobis qronologiasTan dakavSirebiT kodeqsis 

Tanaavtori, profesori lado Wanturia ixsenebda:

„1991 wels, uSualod saqarTvelos saxelmwifoebrivi damoukide-

blobis aRdgenis Semdeg, dRis wesrigSi dadga axali samoqalaqo 

kodeqsis miRebis sakiTxi. saqarTvelos maSindelma mTavrobam imave 

wels gadawyvita Seeqmna komisia, romelic imuSavebda axali samoqa-

laqo kodeqsis SemuSavebaze. komisiis SemadgenlobaSi Sediodnen ro-

gorc Teoretikosebi, agreTve praqtikosi iuristebi. komisiis xel-

mZRvanelad dainiSna profesori sergo jorbenaZe. 

1991 wlis bolos momxdarma saxelmwifo gadatrialebam, preziden-

tis Camogdebam da Semdgomma samoqalaqo omma (1992-1994) komisiis 

muSaobas didi dabrkolebebi Seuqmna. miuxedavad am sirTuleebisa, 

komisiis wevrebs muSaoba ar SeuwyvetiaT. 1993 wlis dasawyisidan dai-

wyo germanel kolegebTan TanamSromloba bremenis universitetis 

profesoris rolf kniperis xelmZRvanelobiT. 1995 wlis dekember-

Si komisiis mier SemuSavebuli kanonproeqti waredgina iusticiis 

ministrs. es kanonproeqti 1996 wlis ivnisSi pirveli mosmeniT iqna 

miRebuli da erTi wlis Semdeg, 1997 wlis 26 ivniss, saqarTvelos par-

lamentis mier rogorc pirveli samoqalaqo kodeqsi damoukidebeli 

saqarTvelos istoriaSi erTxmad mxardaWerili.“1

saqarTvelos axali samoqalaqo kodeqsis ZiriTad orientirs war-

moadgenda germaniis federaciuli respublikis samoqalaqo kodeqsi, 

romelic Tavis mxriv pandeqtur samarTals efuZneba da gasagebad 

da erTmniSvnelovnad asxvavebs kerZo da sajaro samarTals. saqa-

rTvelos samoqalaqo kodeqsi, gansxvavebiT Tanadroulad SemuSave-

buli dsT-s kanonis modelisgan, Seicavs erTgvarovan sakuTrebis 

cnebas. kodeqsze momuSave avtorebma Tavisufal sabazro ekonomi-

kaze gadasvlis kvaldakval kanonSi gaiTvaliswines xelSekrulebis 

axali formebi da agreTve win gauswres valdebulebiTi samarTlis 

reformas germaniaSi, am reformis zogierTi Sedegis qarTul kanonSi 

asaxviT. magram, rogorc yvela sxva kodifikacia, saqarTvelos samo-

qalaqo kodeqsic ar aris srulyofili, rac savsebiT normaluria. 

samoqalaqo kodeqsis yoveldRiuri gamoyeneba da misi Tanmimdevruli 

ganviTareba saWiroebs samarTlis am dargis iuristebis arsebobas, 

pirvel rigSi, mosamarTleebis. swored am sakiTxs Seexo lado Wan-

turia zemoT xsenebul statiaSi, romelic 2001 wels daibeWda: 

„miuxedavad mravalgzis mcdelobisa, dRemde msoflios verc 

erTma kanonmdebelma ver moaxerxa, Seeqmna unaklo da yvela moqala-

1  Lado Chanturia, Das neue Zivilgesetzbuch Georgiens: Verhältnis zum deutschen Bürgerlichen Gesetzbuch, in: 
Aufbruch nach Europa, 75 Jahre Max-Planck-Institut für Privatrecht (2001). 
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qisTvis gasagebi kanonebi. es imiT aixsneba, rom yofiTi urTierTobe-

bi imdenad kompleqsuria, „rom maTi dalageba SeuZlebelia ramdenime 

martivi winadadebiT, romelic xalxis wiaRidan amosuli nebismieri 

adamianisTvis gasagebi iqneboda“. (...)

verc erTi kanoni ver gascems realuri cxovrebidan warmoSobil 

yvela kiTxvas amomwurav pasuxs. aqedan gamomdinare, Tanamedrove 

iurisprudenciisTvis cxadia, rom kanonebi xarvezebisgan srulad 

Tavisufali ar aris. piriqiT, kanonebis arasrulyofileba saWirod 

aRiqmeba. arc erT gamocdil iurists ar aqvs unaklo kanonebis arse-

bobis iluzia. 

ra iqneboda Tanamedrove samarTali, sasamarTloebs rom ar 

hqondes samosamarTlo samarTlis ganviTarebis SesaZlebloba da 

kontrolirebadi uflebamosileba? bevri instituti, romelic Zal-

ze mniSvnelovania Tanamedrove samoqalaqo samarTlisTvis, Seiqmna 

sasamarTlo praqtikis safuZvelze. SeuZlebelia Tanamedrove samar-

Tlis mxolod moqmedi kanonmdeblobis safuZvelze gageba. (...) qar-

Tul samoqalaqo kodeqsSi moxda Tanamedrove sasamarTlo praqtikis 

gamocdilebis gaTvaliswineba da Sesabamisi wesebis gawera, romelic 

bevr qveyanaSi mxolod samosamarTlo samarTlis ganviTarebis Sede-

gis saxiT arsebobs. magaliTis saxiT warmogidgenT ramdenime maTgans: 

a. pirovnuli uflebebi;

b. garigebis safuZvlis mospoba; 

g. brali xelSekrulebis dadebisas (Culpa in contrahendo);

d.  valdebulebis arakeTilsindisieri Sesruleba, riTac ziani mi-

adga meore mxares. 

es magaliTebi ara mxolod, erTi mxriv, im faqts usvams xazs, rom 

qarTuli samoqalaqo kodeqsi Zalze Tanamedrovea, aramed, meore 

mxriv imasac, rom agreTve axali kanonebic Zveldeba, Tu ar moxdeba 

maTi mudmivi ganaxleba samosamarTlo samarTliT.

saqarTvelos samoqalaqo kodeqsis samecniero-praqtikuli komen-

taris Sedgenis saWiroeba pasuxobs samoqalaqo samarTlis mudmivi 

ganaxlebis tendencias misi dargobrivi gamoyenebis gziT. zogadad 

moqmedebs, rom qarTuli sasamarTloebis sasamarTlo praqtika gavxa-

doT gamoyenebadi yvela praqtikosi iuristisTvis. yvela iuristisT-

vis cnobili unda iyos, Tu ras Seicavs sasamarTlo gadawyvetilebebi 

samoqalaqo samarTlis normebis ganmartebebis kuTxiT, rac, saerTo 

jamSi, miznad isaxavs samarTlis normebis erTiani da Tanmimdevruli 

gamoyenebis praqtikis danergvas. amasTan, am SemTxvevaSi saqme yov-

elTvis uwinaresad kerZo samarTlis ganviTarebas rodi exeba, aramed 

samarTlis normebis profesionalur ganmartebas maTi gamoyenebisas. 
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amiT samarTlis gamoyeneba ufro winaswar ganWvretadi xdeba. 

qarTuli samoqalaqo kodeqsi me-2, me-4, me-5, me-9 da me-10 mux-

lebis saxiT ukve dasawyisSive Seicavs regulaciebs, romelic gasaT-

valiswinebelia samoqalaqo samarTlis normebis ganmartebisas. gansa-

kuTrebiT me-5 muxlSi mocemulia kanonisa da samarTlis analogiis 

definicia, im SemTxvevebisTvis, Tu kanonismier danawesSi gaCndeba 

gauTvaliswinebeli xarvezi. 

garda amisa, arsebobs kodificirebuli samarTlis ganmartebis 

zogadi wesebi.2 kanonis wesis ganmartebisas, pirvel rigSi, yuradReba 

eqceva am regulaciis teqsts, wesis logikur Sinaarss, mTlianad kan-

onis sistematikas, mis statuss kanonmdeblobaSi da agreTve, srulad 

damsaxurebulad, kanonmdeblis nebas.3 es ukanaskneli gamomdinare-

obs, maT Soris, sakanonmdeblo masalebidan, ramac gadamwyveti roli 

iTamaSa kanonis miRebisas, misi dasabuTebis kuTxiT. 

Tu kanonmdeblis (istoriuli) neba zustad ver dgindeba, kano-

ni SeiZleba ganimartos dRes arsebul mizanTan Tanxvedris kuTxiT. 

es ukanaskneli iTvaliswinebs „samarTlis avtonomias“. mosamarTlis 

movaleobas ar warmoadgens samarTlis avtonomiurad an damoukide-

blad ganviTareba, aramed samarTlis Tanmimdevruli ganmarteba da 

saWiroebis SemTxvevaSi misi ganviTareba moqmedi samarTlis safuZv-

elze.4 komentaris avtorebis movaleoba ki imaSi mdgomareobs, gaac-

non sxvebs moqmedi moZRvrebebi da sasamarTlo praqtika. 

ingo fon miunihma GIZ-sTvis daweril statiaSi, romelic 2003 wlis 

ivnisSi gamoqveynda, ganmarta konstituciis komentirebis saWiroeb-

isTvis sityva „komentaris“ mniSvneloba. misi SeniSvnebi yuradRebis 

Rirsia winamdebare wamowyebasTan dakavSirebiTac: 

„sityva „komentars“ germanulSi ramdenime mniSvneloba aqvs. sasau-

bro enaze es sityva gamoiyeneba, rodesac vinme konkretul SedegTan 

dakavSirebiT an sxva piris naTqvamze gamoxatavs sakuTar SefasebiT 

pozicias, an aqebs, an akritikebs mas. am sityvas agreTve samarTlis 

dargSic gansxvavebuli gamoyeneba aqvs. (...) komentari iuridiuli no-

menklaturis viwro gagebiT warmoadgens (...) wigns, romelSic gan-

martebulia („komentirebulia“) konstitucia an erTi rigiTi kanoni, 

magaliTad, samoqalaqo kodeqsi. komentari am gagebiT gansxvavdeba 

saxelmZRvanelosgan. maSin, rodesac saxelmZRvanelo ixilavs mTel 

rig samarTlebriv sakiTxebs, komentari mWidrodaa dakavSirebuli im 

2  saerTo samarTalTan (common law) dakavSirebiT Sdr. William Burnham, Introduction to the Law 
and Legal System of the US, me-5 gamoc., gv. 54-63. 

3  fridrih karl fon savini (1779-1861) werda, rom ganmartebis mizani unda yofiliyo 

imaSi, rom „Cawvde kanonmdeblis azrebs da moaxdino SenSi misi saqmianobis xelovnurad 

inscenireba“ an „gaacocxlo Sen warmosaxvaSi mkvdari asoebiT warmodgenili cocxali 

azrebi“.  

4  Sdr. Rolf Knieper: Interpretation, Analogie und Rechtsfortbildung: Delikate Abgrenzungen zwischen Judika-
tive und Legislative (WiRO 2003, 65). 
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kanonis teqstTan, romlis komentirebasac is axdens. sxva sityvebiT: 

saxelmZRvanelos avtori kiTxulobs da amuSavebs kanons nawil-nawil; 

komentaris avtori kiTxulobs da amuSavebs kanons sityvasityviT.“ 

rogor SeiZleba warmovidginoT kanonis damuSavebis es midgoma? 

zemoT naTqvamis Sesabamisad samuSao ZiriTadad Sedgeba kanonis ter-

minologiis, winadadebebisa da wesebis sistematuri ganmartebisgan. 

komentaris avtori axdens normis analizs, is detalurad ixilavs 

mas. meore mxriv, is mas warmoadgens momijnave normebTan kavSirSi; is 

mas ganixilavs saerTo kanonismieri mowesrigebis konteqstSi. amosav-

ali wertilia kanonis winaaRmdegobebisgan Tavisufali Sefasebisa 

da agreTve mTlianad samarTlebrivi sistemis erToblioba. kanonis 

wesis ganmarteba, misi faqtobrivi arsisa da miznidan gamomdinare, 

SesaZloa ufro mniSvnelovani gaxdes, vidre mxolod normis teqsti, 

ise rogorc is ikiTxeba erTi SexedviT nebismieri mkiTxvelisTvis. 

kanonebis komentirebisas SesaZlebelia gaTvaliswinebul iqnes 

Semdegi Semecnebis wyaroebi:

•  wesis sityvasityviT gageba, misi mniSvneloba enis Cveulebrivi 

gamoyenebisa da iuridiul terminologiasTan dakavSirebiT ar-

sebul azrTa sayovelTao Tanxvedris pirobebSi;

•  konkretuli kanonis sistematika da misi statusi saerTo kanon-

mdeblobaSi;

• sakanonmdeblo motivebi;

•  samarTlis gamoyenebis praqtika, samarTalbrunvis monawile mo-

qalaqeebisa da iuridiuli pirebis mier;

• saerTo sasamarTloebis sasamarTlo praqtika;

•  saqarTvelos konstitucia da sakonstitucio sasamarTlos praq-

tika (Sdr. sk-is. me-2 mux. pirveli naw. da saqarTvelos kon-

stituciis me-6 mux. pirveli naw.);

• iuridiuli literatura;

• samarTlis normebis gamoyenebis saerTaSoriso praqtika.

bolos dasaxelebuli punqti exeba ara mxolod ratificirebul 

konvenciebs, aramed, Zalze zogadad, ucxo qveynebis kanonmdeblobas, 

romelic SesaZloa gaTvaliswinebul iqnes SedarebiTi samarTlis 

kuTxiT. gansakuTrebiT, rodesac saqme exeba monaTesave samarTlis 

mqone qveynis kanonmdeblobas, is SesaZloa Zvirfas damxmare saSuale-

bad iqces qarTuli erovnuli kanonmdeblobis ganmartebisas orient-

aciis kuTxiT. rac ufro met informacias vflobT, ufro ukeT Seg-

viZlia ganvsazRvroT Sesabamisi kanonis mizani da efeqti. 

komentaris sakvanZo kiTxvaa: „ras awesrigebs konkretuli norma?“ 

Tumca komentars SeuZlia sxva mraval kiTxvasac gasces pasuxi, 

rac amartivebs normis gamoyenebas. am mimarTulebiT SeiZleba bevri 
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aspeqtis CamoTvla, romelic, gamomdinare konkretuli normis saxe-

obidan, SeiZleba metad an naklebad mniSvnelovani iyos. mocemul 

SemTxvevaSi SemovifarglebiT Semdgomi magaliTebis warmodgeniT: 

• ramdenad farToa normis moqmedebis sfero?

• romeli winapirobebis arsebobisas gamoiyeneba es norma?

• ra SemTxvevebze vrceldeba is, ra SemTxvevebze ara? 

• ra mniSvneloba eniWeba terminebs da sakvanZo cnebebs?

• romelia normis Semadgeneli niSnebi?

• ra samarTlebrivi Sedegebi gamomdinareobs misgan?

• raSi mdgomareobs normisa da kanonis arsi da mizani?

• ra funqcia aqvs normas sakanonmdeblo konteqstSi?

• ra Sedegebi mohyveboda normis darRvevas? 

•  ras ukavSirdeba norma, gasaCivrebis saSualebebs Tu procesua-

lur regulacias (mag., „viszea mtkicebis tvirTi“)?

kanonebis komentirebasTan dakavSirebuli sxva kiTxvebi gamomdin-

areobs komentirebis enisa da stilisgan da agreTve mis xarisxTan 

dakavSirebuli moTxovnebisgan. 

enasa da stilTan dakavSirebiT SeiZleba iTqvas, rom qveynis sa-

marTlebriv saxelmwifod CamoyalibebisTvis yoveli moqalaqisTvis 

marTlmsajulebis xelmisawvdomobis didi mniSvnelobidan gamomdin-

are, arcTu umniSvneloa, rom zogadad yvelasTvis gasagebad xde-

bodes azris gadmocema. bunebrivia, Teoriuli da praqtikuli ganaT-

lebis mqone praqtikosi iuristebi (mosamarTleebi, prokurorebi, 

advokatebi, notariusebi, moxeleebi da a.S.) iyeneben iuridiul ter-

minologias. marTalia, kanonis komentirebisas komentaris avtorebis 

movaleobas ar warmoadgens uari Tqvan am terminologiaze, Tumca 

isini unda Seecadon SeZlebisdagvarad ganmarton dargobrivi cnebe-

bi da gasagebi gaxadon is magaliTebisa da kazusebis warmodgeniT. 

kargad da gasagebad Sedgenili komentari paralelebs avlebs moZ-

Rvrebas, marTlmsajulebasa da praqtikas Soris. komentaris werisas 

saqme mxolod monawile dargobrivi wreebis informirebas rodi exe-

ba, aramed mosaxleobis samarTlebrivi TviTSegnebis amaRlebas. amri-

gad, yovelTvis gamowvevas warmoadgens kompromisis povna, erTi mx-

riv, mokle da lakoniur komentars, xolo, meore mxriv, mis gasagebi 

formiT SeTavazebas Soris. komentari unda ikiTxebodes da gasagebi 

iyos agreTve araiuristebisTvisac. 

komentaris xarisxTan dakavSirebiT unda aRiniSnos, rom kargi 

avtori mkiTxvels mxolod sakuTar xedvas ki ar warmoudgens, aramed 

is samarTals aSuqebs misi ganviTarebisa da praqtikuli gamoyeneb-

is WrilSi ise, rogorc is zogadad da yvelasTvis erTnairad moq-

medebs. komentaris avtori gansxvavebul samarTlebriv mosazrebebs 

yuradRebis miRma ki ar tovebs, aramed aRwers maT sakuTar samarT-
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lebriv SexedulebebTan erTad da amasTan, diskusiisTvis samarTle-

briv argumentebs gvTavazobs. 

meToduri midgoma iuristisgan iTxovs sxvadasxva perspeqtividan 

Sexedos samarTals. kanonis komentireba maSin warmoadgens samarT-

lis mecnierebasa da praqtikaSi Setanil nayofier wvlils, rode-

sac is maqsimalurad obieqturad xorcieldeba. aqedan gamomdinare, 

WeSmaritebis calmxrivad gaSuqebas unda vamjobinoT analitikuri 

diskursi. zemoT dasaxelebuli wesebis Sesabamisad normebis inter-

pretaciis winapirobaa, rom komentaris avtorma rac SeiZleba meti 

aspeqti moicvas, gaiTvaliswinos ganmartebis SesaZlebeli Sedegebi 

da awon-dawonos mignebuli gamosavlis dadebiTi da uaryofiTi mxa-

reebi. 

samoqalaqo samarTali viTardeba xelSekrulebebis Sedgenisa da 

agreTve kerZo mxareebs Soris konkretul samarTlebriv davebze 

miRebul sasamarTlo gadawyvetilebebze dayrdnobiT. am procesSi 

mudmivad iCens xolme Tavs axali konstelaciebi da samarTlebrivi 

sakiTxebi. ar arsebobs arc imgvari kanoni, romelic nebismier SesaZ-

lo SemTxvevaze gamoyenebadi iyos, iseve rogorc, ar arsebobs iuris-

ti, romelic yovelTvis uSecdomod iyenebs kanons, da miT ufro ar 

arsebobs komentari, romelsac nebismieri konstelaciis pirobebSi 

SeuZlia mogvces kargi rCeva kanonis swori gamoyenebisTvis. 

dabalansebuli da mravalmxrivi komentari, romlic cdilobs sa-

marTlebriv sakiTxebTan dakavSirebiT SeZlebisdagvarad srulyofi-

lad warmoadginos samarTlis mecnierebisa da praqtikis aqtualuri 

mdgomareoba, kargi sawindaria misi warmatebulad gamoyenebisTvis. 

is amiT ufro informaciulia, vidre didaqtikuri. komentaris mkiTx-

velma mxolod avtoris interpretaciis Sedegi ki ar unda Seityos, 

mas komentarma, garda amisa, unda misces sakuTari azris Seqmnis Ses-

aZlebloba masSi warmodgenili samarTlebrivi Sexedulebebis mrav-

alferovnebidan gamomdinare. 

iens depe

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ),
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Sesavali debulebebi

muxli 1. cneba. moqmedebis sfero

es kodeqsi awesrigebs pirTa Tanasworobaze damyarebul kerZo xasia-

Tis qonebriv, saojaxo da pirad urTierTobebs.
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   miRebis Semdeg ..............................................................................................9 

I. zogadi debulebani

1. normis mizani da funqcia

samoqalaqo kodeqsis pirveli muxli zogadad gansazRvravs samoqa-

laqo kodeqsiT mosawesrigebeli urTierTobebis sferos da asrulebs 

saorientacio funqcias. marTalia, masSi CamoTvlili urTierTobebi 

ar aris amomwuravi, magram Seicavs sajaro samarTlisagan kerZo sa-

marTlis ganmasxvavebel TiTqmis yvela kriteriums da normatiulad 

ganamtkicebs im debulebas, rom samoqalaqo samarTali kerZo samar-

Talia.

pirveli muxlis funqcia `specifikuria“, radgan `igi uSualod 

emsaxureba kodeqsis teqstis organizaciis amocanas“ da iuridiuli 

Zalis mqonea samoqalaqo samarTlis normebis ganmartebisas.1 

saqarTvelos samoqalaqo kodeqss ara aqvs preambula. amiT is gansx-

vavdeba zogierTi sxva qveynis samoqalaqo kodeqsisagan.2 am Tvalsaz-

1 niniZe, samoqalaqo kodeqsis pirveli muxlis struqtura, 2013, gv. 151.

2  axali kodifikaciebidan magaliTad gamodgeba qvebekis samoqalaqo kodeqsis preambula, 

xolo Zvelidan _ saqarTvelos ssr samoqalaqo samarTlis kodeqsi. ix. niniZe, samoqalaqo 

1
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risiT pirveli muxli asrulebs preambulis funqciasac. 

kodeqsis moqmedebis sferos gansazRvris garda, pirveli muxli 

Seicavs samoqalaqo samarTlis legaluri definiciis mcdelobasac, 

romlis Tanaxmad, samoqalaqo samarTali `awesrigebs pirTa Tanas-

worobaze damyarebul kerZo xasiaTis qonebriv, saojaxo da pirad 

urTierTobebs“.

2. kerZo da sajaro samarTali

samoqalaqo kodeqsma saqarTveloSi normatiulad pirvelad gana-

mtkica ̀ nacionaluri samarTlis sistemis danawevreba kerZo da sajaro 

samarTlis sferoebad“.3 amiT kodeqsma sakanonmdeblo doneze aRiara 

kontinenturi evropis samarTlisadmi qarTuli samarTlis kuTv-

nilebis faqti.4 

kerZo samarTali aris samarTlis sistemis nawili, romelic 

awesri gebs kerZo pirTa Soris Tanasworuflebianobis safuZvelze 

warmoSobil urTierTobebs, romelTac safuZvlad udevs pirTa nebis 

gamovlenis Tavisufleba da sxva pirebTan urTierTobis damyarebis 

survili _ kerZo avtonomia.5 

kerZo avtonomia sakuTrebis uflebasTan erTad Seadgens kerZo 

samarTlis fundaments.6 kerZosamarTlebrivi urTierTobebis magal-

iTebia: nasyidoba, Cuqeba, qiravnoba, ijara, daqorwineba, anderZi da 

a.S.

sajaro samarTali awesrigebs saxelmwifos mier sajaro uflebamo-

silebaTa ganxorcielebisas pirTa subordinaciuli daqvemdebarebis 

niadagze warmoSobil urTierTobebs, romelTa inicireba xdeba ara 

kerZo avtonomiis, aramed saxelmwifos an misi organoebis nebis safuZ-

velze. 

sajaro samarTali gansazRvravs samarTlebriv urTierTobeb-

Si saxelmwifosa da misi organoebis monawileobis winapirobebsa da 

wesebs, romelTa Sesabamisad saxelmwifo aRasrulebs konstituci-

iTa da sajaro samarTlis sxva kanonebiT dakisrebul funqciebs. am 

gagebiT sajaro samarTali warmoadgens saxelmwifosTvis Seqmnil spe-

cialur samarTals.7

kodeqsis pirveli muxlis struqtura, gv. 152-153. 

3 niniZe, samoqalaqo kodeqsis pirveli muxlis struqtura, gv. 156.

4  jorbenaZe, sk-is komentaris pirveli gamocemis winaTqma, wigni I, 1999, gv. 8; misive, saqa-

rTvelos respublikis momavali samoqalaqo kodeqsis ZiriTadi problemebi, 1994; zoiZe, 

evropuli kerZo samarTlis recefcia saqarTveloSi, 2005, misive samoqalaqo samarTlis 

reformis istoriuli Zirebi saqarTveloSi, Jurnali „samarTali“, #5-6, 1996, gv. 54-61 

da sxv. 

5 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 2. 

6 Sdr. Medicus, BGB AT, 10. Aufl., Rn. 4 a. 
7  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 13, Sdr. Lüke, Zivilprozessrecht, 9. 

Aufl., 2006, Rn. 52. 
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kerZo samarTlisagan gansxvavebiT, romelSic pirebi gadawyvetile-

bebs kerZo avtonomiis safuZvelze iReben, sajaro samarTalSi misa-

Rebi gadawyvetilebebis umetesoba kanoniT aris dadgenili: saxelm-

wifos ar unda hqondes Tavisi Zalauflebis SeuzRudavad gamoyenebis 

SesaZlebloba.8 

sajaro-samarTlebrivi urTierTobebis magaliTebia: samSeneblo 

nebarTvebisa da licenziebis gacema, policiuri funqciebis Sesrule-

ba, samarTaldarRvevebis aRkveTa, gadasaxadebisa da mosakreblebis 

administrireba da a.S.

3. samoqalaqo kodeqsis regulirebis sagani

pirveli muxli gansazRvravs samoqalaqo kodeqsis, rogorc kerZo 

samarTlis kanonis, gamoyenebis sferos da adgens samoqalaqo kode-

qsiT mosawesrigebeli urTierTobebis kriteriumebs. 

a. pirTa Tanasworoba

 

pirTa Tanasworoba niSnavs nebis Tavisufali gamovlenisa da urTi-

erTobis Tavisuflad damyarebisa Tu kontragentis arCevis Se s a-

Zleblobas, urTierTobis monawileTa mier `iniciativis gamoCenas, 

gareSe pirTa Caurevlobas“.9 erTi piris brZanebis an misi diqtatis 

safuZvelze warmoSobili urTierToba, magaliTad, policielis mier 

jarimis dakisreba, ar warmoadgens samoqalaqo kodeqsis mowesrigebis 

sagans. 

pirTa Tanasworoba ar gamoricxavs kerZo samarTalSi subordi-

naciul urTierTobebs, e.i. xelisuflebasa da daqvemdebarebaze 

damyarebuli urTierTobebis arsebobas, magaliTad, urTierTobani 

samewarmeo sazogadoebis partniorebsa da marTvis organoebs anda 

mSoblebsa da Svilebs Soris da a.S. 

pirTa Tanasworoba arsebiTad kerZo avtonomiis sinonimia da niS-

navs nebis Tavisuflad, sxvisi iZulebis gareSe, gamoxatvis unars.10 

b. kerZo xasiaTis urTierTobebi

 

samoqalaqo kodeqsi awesrigebs mxolod kerZo pirebs, individebs 

Soris warmoSobil urTierTobebs, miuxedavad imisa, warmoadgens Tu 

ara es urTierTobebi saxelmwifo an sazogadoebrivi interesis sa-

gans, magaliTad, mSoblebis movaleoba izrunon Svilebze da a.S. am 

gagebiT samoqalaqo samarTali yoveldRiurobis momwesrigebel ur-

8 Sdr. Medicus, Allgemeiner Teil des BGB, Rn. 5. 
9 jorbenaZe, sk-is komentari, wigni I, muxli 1, gv. 29.

10 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 4. 
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TierTobebs, yvelasa da TiToeuls exeba.11 

kerZo pirad miiCneva urTierTobis monawile yvela subieqti, 

romelic Tanasworobis safuZvelze da arasajaro funqciis Sesas-

ruleblad iyenebs samoqalaqo-samarTlebriv konstruqciebsa Tu in-

stitutebs, magaliTad, nasyidobis an nardobis xelSekrulebebs. am 

pirebis definicias Seicavs 8 I muxli.

saxelmwifos an sajaro samarTlis sxva iuridiuli pirebis mona-

wileoba urTierTobaSi avtomaturad ar iwvevs am urTierTobis 

gadaqcevas sajaro-samarTlebriv urTierTobad, Tuki saxelmwifo 

maTSi ar aRasrulebs sajaro funqciebs, magaliTad, ar axorcielebs 

gadasaxadebis akrefas.

 

g. qonebrivi urTierTobebi

 

samoqalaqo kodeqsiT mowesrigebuli urTierTobebis umetesoba 

qonebrivi xasiaTisaa da isini warmoiSoba qonebriv sikeTeebTan daka-

vSirebiT, miuxedavad imisa, qonebrivi sikeTe materialuria Tu ara-

materialuri (7, 147). 

sajaro samarTalSi warmoSobili qonebrivi urTierTobebi ar wes-

rigdeba samoqalaqo kodeqsiT, vinaidan isini ar arian kerZo xasiaTis 

da maT safuZvlad ar udevT pirTa Tanasworuflebianoba, magaliTad, 

saxelmwifos sabiujeto urTierTobebi. 

saxelmwifos monawileoba qonebriv urTierTobebSi ar iwvevs am 

urTierTobebis gadaqcevas sajaro-samarTlebriv qonebriv urTi-

erTobebad, magaliTad, saxelmwifos mier maRaziaSi samsaxurebrivi 

avtomanqanis SeZena nasyidobis xelSekrulebis dadebiT. saxelmwifos 

mier avtomanqanis SeZenis Sesaxeb gadawyvetilebis miRebis procesi 

warmoadgens sajaro-samarTlebriv urTierTobas da masze samoqa-

laqo kodeqsi ar vrceldeba.12 

qonebrivi urTierTobebis kvalifikaciis problema warmoiSoba sa-

xelmwifo qonebis privatizaciis SemTxvevaSic. gadawyvetileba priva-

tizaciis Sesaxeb da am gadawyvetilebis procedura warmoadgens 

sajaro samarTals, xolo saxelmwifo qonebis miyidva SemZenze form-

deba kerZosamarTlebrivi xelSekrulebiT.

privatizaciis xelSekrulebis SefasebasTan dakavSirebiT uzenae-

si sasamarTlo Tavis adreul sasamarTlo gadawyvetilebebSi zogadi 

administraciuli kodeqsis me-2 muxlis pirveli nawilis `z“ punqtze 

dayrdnobiT Tvlida, rom privatizaciis xelSekruleba warmoadgenda 

administraciul garigebas da dava administraciul saqmeTa palatas 

unda ganexila.13 

11 jorbenaZe, sk-is komentaris pirveli gamocemis winaTqma, wigni I, gv. 7. 

12 es urTierTobebi wesrigdeba kanoniT saxelmwifo Sesyidvebis Sesaxeb.

13  saq. uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2001 

10
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d. saojaxo urTierTobebi

 

samoqalaqo kodeqsi awesrigebs saojaxo urTierTobebsac. Tavisi 

bunebiT saojaxo urTierTobebi SeiZleba iyos piradic da qonebriv-

ic.14 magram pirvel muxlSi saojaxo urTierTobebis calke gamoyofiT 

samoqalaqo kodeqsi gaemijna 70-wlian sabWoTa tradicias, romlis 

mixedviTac saojaxo samarTali calke iyo mowesrigebuli saqorwi-

no da saojaxo samarTlis kodeqsebSi. mravali postsabWoTa qveyana 

dRemde am tradiciis erTguli darCa.15 

e. piradi urTierTobebi

 

piradi urTierTobebiT sruldeba samoqalaqo kodeqsiT mowes-

rigebuli urTierTobebis saorientacio CamonaTvali. maTSi igulis-

xmeba saxelis, pativisa da Rirsebis, sakuTari gamosaxulebis, saqmiani 

reputaciis da a.S. dacva.

pirad urTierTobebs ganekuTvneba avtorobis uflebidan warmo-

Sobili urTierTobebic.

literaturaSi aris mosazreba `piradi uflebebis“ `pirovnuli 

uflebebiT“ Secvlis Taobaze. vidre samoqalaqo kodeqsi iyenebs 

termins ̀ piradi uflebebi“, mizanSewonilia am terminiT sargebloba.16

4. kerZo da sajaro samarTlis gamijvna

samarTlis sistemis dayofa kerZo da sajaro samarTlad samarT-

lis mecnierebis erT-erTi uZvelesi Temaa da mas mieZRvna mravali 

Teoria, romelTagan aRsaniSnavia interesebis, subordinaciis, subieq-

tis da specialuri samarTlis Teoriebi.17

Teoriulis garda sayuradReboa gamijvnis praqtikuli mniSvnelo-

ba, romelTagan aRsaniSnavia ori sakiTxi: pirveli, romeli norma unda 

iqnes SerCeuli urTierTobis mosawesrigeblad konkretul SemT-

xvevaSi da, meore, romelma sasamarTlom unda ganixilos mocemuli 

dava _ samoqalaqom Tu administraciulma. 

samarTlis normis SerCevis sakiTxi mniSvnelovania rogorc kanon-

Semoqmedebis, ise samarTalgamoyenebis dros.

kanonSemoqmedebis dros kanonmdebelma unda gadawyvitos, mizanSe-

wonilia urTierTobis mowesrigeba saxelmwifos monawileobiT (sa-

wlis 10 oqtombris 3k/332-01 da 3k/554-01 ganCinebebi. 

14 Sengelia, saojaxo samarTali, 1999; CikvaSvili, saojaxo samarTali, 1999. 

15  zoiZe, evropuli kerZo samarTlis recefcia saqarTveloSi, aseve, Knieper/Chanturia/
Schramm, Das Privatrecht im Kaukasus und in Zentralasien, BWV, Berlin, 2010, S. 53 ff. 

16 amis Taobaze ix. kereseliZe, uzogadesi cnebebi, gv. 131-133. 

17  am Teoriebis ganxilva ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 

9-14. 
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jaro samarTali), Tu sakmarisia TviT am urTierTobis monawileTa 

iniciativa da aqtiuroba (kerZo samarTali). magaliTad, SromiTi ur-

TierTobebi SesaZlebelia mTlianad kerZo samarTliT mowesrigdes 

Sromis xelSekrulebis safuZvelze anda saxelmwifom sajaro-samarT-

lebrivad gansazRvros samuSaos mimRebTa samarTlebrivi statusi. 

samarTalgamoyenebis dros mosamarTlis amocanaa SearCios davis 

gadasawyvetad Sesabamisi norma da gadawyvitos sakiTxi imis Sesaxeb, 

dava sajaro-samarTlebrivia Tu kerZosamarTlebrivi, magaliTad, Tu 

saxelmwifos asprocentiani monawileobiT Seqmnili saaqcio sazoga-

doebis organoebma miiRes gadawyvetileba momsaxurebis an produqtis 

Sesyidvis Sesaxeb, garigebis samarTlebrivi Sefasebisas gadasawyveti 

iqneba sakiTxi imasTan dakavSirebiT, Tu romeli kanonis safuZvelze 

unda moxdes es Sefaseba _ mewarmeTa Sesaxeb Tu saxelmwifo Sesyid-

vebis kanonebis safuZvelze.

kerZo da sajaro samarTlis gamijvna problematuria gansjadobis 

sakiTxis gadawyvetisas, romelic paralelurad ramdenime saproceso 

samarTlis arsebobisas _ samoqalaqo da administraciuli _ warmoi-

Soba. kerZod, pasuxi unda gaeces kiTxvas, Tu romelma sasamarTlom 

unda ganixilos mocemuli dava. 

wlebis manZilze administraciuli saproceso kodeqsi davis ad-

ministraciul-samarTlebrivad misaCnevad sakmarisad Tvlida sax-

elmwifos an misi organoebis monawileobas garigebaSi, rac iwvevda 

saxelmwifos monawileobiT dadebuli samoqalaqo garigebebis ganx-

ilvis aucileblobas administraciuli sasamarTloebis mier (subieq-

tis Teoria). 2005 wlis 25 ivniss zogad administraciul kodeqsSi 

Setanili cvlilebebiT es midgoma Seicvala: amjerad mniSvnelovania 

is, Tu ra uflebamosilebiT monawileobs saxelmwifo urTierTobebSi 

_ Tuki sajaro funqciebs axorcielebs, maSin dava administraciulma 

sasamarTlom unda ganixilos, Tu ara _ samoqalaqo sasamarTlom (spe-

cialuri samarTlis Teoria). amiT gansjadobis sakiTxis gadawyveti-

sas upiratesoba mieniWa ara am urTierTobis monawileebs, magaliTad, 

saxelmwifos (subieqtis Teoria), aramed sadavo samarTalurTierTo-

bis bunebas (specialuri samarTlis Teorias).18 

5. kerZo samarTlis sistema

kerZo samarTali Sedgeba samoqalaqo samarTlisa da kerZo samar-

Tlis sxva dargebisagan.

samoqalaqo samarTali, rogorc samoqalaqo kodeqsisa da mis 

safuZvelze warmoSobili samosamarTlo samarTlis normebis erTo-

blioba, zogad kerZo samarTals warmoadgens. am debulebas aRiarebs 

18 ix. saqarTvelos zogadi administraciuli kodeqsis 65-e muxli. 

18

19

20
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uzenaesi sasamarTlos praqtikac.19 samoqalaqo samarTali kerZo sa-

marTlis birTvia da gansazRvravs kerZo samarTlis fuZemdeblur 

debulebebs, rogoricaa pirebi, garigebebi, kerZo avtonomia, xelSe-

krulebis Tavisufleba, sakuTrebis ufleba da a.S.

garda zogadi kerZo samarTlisa, arsebobs aseve kerZo samarTlis 

specialuri dargebi, romlebic kerZo samarTlis calkeul kanonebSi 

aris ganmtkicebuli.20

zogad kerZo samarTlad samoqalaqo samarTlis aRiareba niSnavs 

samoqalaqo kodeqsSi ganmtkicebuli normebisa da institutebis ga-

moyenebas kerZo samarTlis specialur dargebSic. magaliTad, garige-

bani, vadebi da xandazmuloba, iuridiuli pirebi gamoiyeneba sakor-

poracio samarTalSic.21 

kerZo samarTlis specialur dargebs ganekuTvneba: mewarmeTa, in-

teleqtualuri sakuTrebis, Sromis, sakorporacio, gakotrebis da a.S. 

samarTali.

saerTaSoriso kerZo samarTliT mowesrigebuli urTierTobebi 

aseve kerZosamarTlebrivia da ganekuTvneba kerZo samarTals.22 

kerZo samarTlis specialuri dargebis es CamonaTvali ar aris 

amomwuravi. 

6. sajaro samarTlis sistema

 

sajaro samarTals ganekuTvneba: konstituciuri, saxelmwifo, ad-

ministraciuli, sagadasaxado, sabaJo, sisxlisa da saproceso, saekle-

sio samarTali. 23

konstituciuri (saxelmwifo) samarTlis Semdeg moculobiTa 

da Sesrulebuli roliT gansakuTrebuli adgili ukavia adminis-

traciul samarTals. zogadi administraciuli samarTlis gverdiT, 

romelic 1999 wlidan saqarTveloSi kodificirebulia, mniSvnelova-

nia specialuri administraciuli samarTlis dargebi: sagadasaxado, 

sabaJo, safinanso, sabiujeto, sapolicio, sapasporto, samSeneblo, 

sasoflo-sameurneo, garemos dacvis, sagzao, komunaluri, samoxeleo 

da a.S. samarTali. 

saproceso samarTali mTlianad, rogorc sisxlis, ise adminis-

traciuli da samoqalaqo procesi, ganekuTvneba sajaro samarTals.

sajaro saerTaSoriso samarTali aseve sajaro samarTals warmoad-

19  saq. uzenaesi sasamarTlos gadawyvetilebani samoqalaqo, samewarmeo da gakotrebis 

saqmeebze (susg), 1/2008, gv. 20. 

20 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 14. 

21 iqve, gv. 15. 

22  liluaSvili, saerTaSoriso kerZo samarTali, 2001; gamyreliZe, saerTaSoriso kerZo 

samarTlis Sesavali, wigni I, 2000; gabisonia, saqarTvelos saerTaSoriso kerZo samar-

Tali, 2006.

23 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 17-18. 

22

21

23

24

25

26
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gens, gansxvavebiT saerTaSoriso kerZo samarTlisagan, romelic ker-

Zo samarTlis nawilia.

sajaro samarTlis nawilia saeklesio samarTali, romelic awes-

rigebs eklesiasa da mis wevrebs Soris warmoSobil urTierTobebs.

 II. samoqalaqo samarTlis kodifikacia

1. samoqalaqo kodeqsis Seqmnis istoria

 

1991 wels saqarTvelos saxelmwifo damoukideblobis gamocxa-

debam, kerZo sakuTrebisa da sabazro ekonomikis principebis aRi-

arebam dRis wesrigSi daayena axali samoqalaqo kodeqsis Seqmnis au-

cilebloba. am mizniT Seiqmna samTavrobo komisia (SemdgomSi komisia), 

romelsac profesori sergo jorbenaZe xelmZRvanelobda. komisiis 

SemadgenlobaSi Sediodnen samarTlis mecnierebisa da praqtikis war-

momadgeneli sxvadasxva Taobis iuristebi.24 

axali samoqalaqo kodeqsis SemuSavebis aucilebloba sabWoTa kav-

Siris daSlis Semdeg sxva yofil sabWoTa respublikebSic iqna danax-

uli. iniciativa ruseTma gamoiCina da damoukidebel saxelmwifoTa 

Tanamegobrobis (dsT) saparlamento asambleis farglebSi Seqmnilma 

kerZo samarTlis centrma profesor aleqsandre makovskis xelmZ-

RvanelobiT daiwyo muSaoba dsT-is modelur samoqalaqo kodeqsze. am 

kodeqsis SemuSavebaSi monawileobis Taobaze miwveva saqarTvelomac 

miiRo. gasuli saukunis oTxmocdaaTian wlebSi saqarTveloSi mrav-

lad iyvnen rogorc politikosebi, ise iuristebi, romlebic dsT-is 

modeluri kodeqsis miRebas uWerdnen mxars.25 

paralelurad daiwyo TanamSromloba germanel iuristebTan bre-

menis universitetis profesoris rolf kniperis xelmZRvanelobiT.26 

am TanamSromlobas germaniis mTavrobis davalebiT uzrunvelyof-

da germaniis saerTaSoriso TanamSromlobis sazogadoeba.27 komisiam 

arCevani gaakeTa germanelebTan TanamSromlobaze da uari Tqva dsT-

is modeluri samoqalaqo kodeqsis SemmuSavebel jgufTan koopera-

ciaze.28

24  samoqalaqo kodeqsis Seqmnis istoria ix. zoiZe, qarTuli samoqalaqo kodeqsis Seqmnis 

istoriidan, qarTuli samarTlis mimoxilva, 6/2003-1, gv. 86-114; misive ̀ evropuli kerZo 

samarTlis recefcia saqarTveloSi“ da `samoqalaqo samarTlis reformis istoriuli 

Zirebi saqarTveloSi“, Jurnali samarTali, 5-6/1996, gv. 54-61. 

25  am diskusiis Sesaxeb ix. Чантурия, Итоги и перспективы реформы частного права в Грузии. Пути 
к новому праву, 1998. С. 35-47; misive Предотвращение законотворческого хаоса _ важная задача 
правовой реформы. 1998. С. 157-158.

26  qarTuli samarTlis ganviTarebis saqmeSi Setanili wvlilisaTvis rolf kniperi jer 

Tbilisis saxelmwifo universitetis sapatio doqtori gaxda, xolo mogvianebiT _ saqa-

rTvelos sapatio moqalaqe. 

27  2011 wlis 1 ianvramde am sazogadoebas erqva germaniis teqnikuri TanamSromlobis sa-

zogadoeba (GTZ). 
28   am uaris motivebis Sesaxeb ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011 gv. 21. 

29

28

27

30
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komisiis mier momzadebuli samoqalaqo kodeqsis pirveli proeqti 

iTargmna germanul enaze. am teqstis eqspertizis safuZvelze ger-

maneli iuristebis mier SemuSavda kodeqsis proeqtis axali varianti, 

romlis yovel winadadebasa da muxlze oTxi wlis ganmavlobaSi _ 

1993-1997 wlebSi _ mimdinareobda muSaoba. kodeqsze muSaobas ar-

Tulebda mravali institutisa da debulebis siaxle da qarTuli iu-

ridiuli enis moumzadebloba axali samarTlebrivi realobisaTvis. 

samarTlis mecnierebisa da sasamarTlo praqtikis ganviTarebam mrav-

ali problema da sirTule gamoitana saaSkaraoze. 

1996 wels saredaqcio jgufma daasrula muSaoba samoqalaqo kod-

eqsis proeqtze da is iusticiis ministrma Tedo niniZem warudgina 

saqarTvelos maSindel prezidents eduard SevardnaZes, romelmac 

proeqti gansaxilvelad saqarTvelos parlaments gadaugzavna.

kodeqsis proeqtze muSaoba erTi wlis ganmavlobaSi gagrZelda 

parlamentSic. sabolood 1997 wlis 26 ivniss saqarTvelos parla-

mentma erTxmad miiRo saqarTvelos istoriaSi damoukidebeli sax-

elmwifos pirveli samoqalaqo kodeqsi.29 samoqalaqo kodeqsi ZalaSi 

Sevida 1997 wlis 25 noembridan (1504).

2. samoqalaqo samarTlis ganviTareba kodeqsis miRebis Semdeg

 

samoqalaqo kodeqsis miRebam mniSvnelovani roli iTamaSa saqa-

rTveloSi Tanamedrove, ganviTarebuli samoqalaqo samarTlis re-

cefciisa da damkvidrebis saqmeSi. man daaCqara sabWoTa samarTlis 

reliqtebis gauqmeba da axali qarTuli samarTlebrivi cnobierebis 

Camoyalibeba.30

asparezze gamovidnen axali Taobis qarTveli iuristebi, romlebmac 

samoqalaqo samarTali axali kodeqsis safuZvelze Seiswavles, xolo 

maTma erTma nawilma ganaTleba dasavleTis qveynebSi miiRo. es Taoba 

sruliad Tavisufalia sabWoTa samoqalaqo samarTlis ideologiuri 

gadmonaSTebisagan. 

samoqalaqo kodeqsma safuZveli Cauyara qarTuli civilistikis 

ganviTarebas, rac gamoixateba samoqalaqo kodeqsis calkeuli in-

stitutebis Taobaze momzadebul da gamoqveynebul mravalricxovan 

publikaciaSi.31 pirvelad qarTuli samarTlis istoriaSi momzadda 

da gamoica samoqalaqo kodeqsis eqvstomiani komentari.32 

saqarTvelos samoqalaqo kodeqsi mravaljer iyo ucxoeTSi Ses-

29 parlamentis uwyebani, № 31, 24 ivlisi, 1997, gv. 1. 

30 ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 23-32. 

31  mag., zoiZe, qarTuli sanivTo samarTali, 2003; Sengelia, saojaxo samarTali, 1999; axv-

lediani, valdebulebiTi samarTali, 1999;, Wanturia, Sesavali saqarTvelos samoqalaqo 

samarTlis zogad nawilSi, 1997 da a.S.

32  saqarTvelos samoqalaqo kodeqsis komentari eqvs wignad. gamomcemloba `samarTali“, 

1999-2002 wlebi. 

33

31

34

32

35
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rulebuli samecniero kvlevebis saganic.33 ucxoelma avtorebmac mi-

uZRvnes naSromebi qarTul samoqalaqo kodeqss.34 sazRvargareT ga-

mocemul samecniero krebulebsa Tu monografiebSic iyo samoqalaqo 

kodeqsi kvlevis obieqti.35

samoqalaqo kodeqsis safuZvelze momzadda araerTi saxelmZRvane-

lo Tu damxmare saxelmZRvanelo, ramac SesaZlebeli gaxada samoqa-

laqo samarTlis farTomasStabiani swavleba universitetebSi. 

samoqalaqo kodeqsma gavlena moaxdina sasamarTlo praqtikaze. sasa-

marTlo gadawyvetilebebis gamoqveynebiT 1999 wlidan xelmisawvdomi 

Seiqna samosamarTlo samarTali, ramac SesaZlebeli gaxada mecniere-

basa da praqtikas Soris mWidro kavSiri.36

samoqalaqo kodeqsis safuZvelze miRebuli zogierTi sasamarT-

lo gadawyvetileba samarTalSefardebis meTodologiis srulyofis 

TvalsazrisiTac imsaxurebs yuradRebas, ris gamoc isini calke 

kvle vis obieqtic ki gaxda.37 qarTuli sasamarTlo praqtikis zogi 

problemuri sakiTxi ucxoeli mosamarTleebis msjelobisa da pub-

likaciis saganic iyo.38

samoqalaqo kodeqsma SesaZlebeli gaxada saerTaSoriso kontaqteb-

is, ucxoel kolegebTan TanamSromlobisa da erToblivi samecniero 

kvlevebis wamowyeba da maTi farTod ganviTareba. mravali proeqti 

dRemde warmatebulad xorcieldeba.39 aman ki xeli Seuwyo qarTuli 

samoqalaqo samarTlis evropeizaciis process.40 

33  mag., Kupraschwili, Schweigen beim Vertragsabschluss. Eine rechtsvergleichende Untersuchung unter 
Berücksichtigung von Deutschland und Georgien, 2006; Kereselidze, Der allgemeine Teil des Georgischen 
Zivilgesetzbuches von 1997, 2004 usw. 

34  mag., Muth, Neues Recht zwischen Tradition und Systemwechsel: Beratung des georgischen Arbeitsrechts 
in der Praxis, 2004; Pellegrino, Postkommunismus und Zivilrecht. Das Obligationenrecht Georgiens. 1996. 

35  mag., Knieper/Chanturia/Schramm, Das Privatrecht im Kaukasus und in Zentralasien, 2010; Chanturia, Das 
neue Zivilgesetzbuch Georgiens: Verhältnis zum deutschen Bürgerlichen Gesetzbuch. In Aufbruch nach Eu-
ropa. 2001. S.893-904; Chanturia, The Development of Civil Law in Georgia, in Georgia in Transition King/
Khubua (eds.), 2009, p. 1-17. 

36  1999 wlidan saqarTvelos uzenaesma sasamarTlom, pirvelma, postsabWoTa sivrceSi, 

daiwyo sasamarTlo gadawyvetilebebis gamoqveyneba da uari Tqva uzenaesi sasamarTlos 

plenumis e.w. normatiul dadgenilebebze. 

37  mag., boelingi/Wanturia, samoqalaqo saqmeebze sasamarTlo gadawyvetilebaTa miRebis 

meTodika, 2003. 

38  mag., Bölling, Recognition as an Unworthy Heir and the Deprivation of the Right to a Compulsory Portion 
according to the Civil Code of Georgia (and Some Comments on the Method of Interpretation of Law), in: 
Georgian Law Review 6/2003. p. 517-525. 

39  mag., germaniis saerTaSoriso TanamSromlobis sazogadoebis samarTlis reformis pro-

eqti. am gamocdilebis Sesaxeb ix. Knieper, Juristische Zusammenarbeit: Universalität und Kontext. 
2004.

40  2007 wlis 24 maiss hamburgis maqs-plankis institutSi institutis direqtoris pro-

fesor klaus hoptis iniciativiT Catarda konferencia Temaze `qarTuli samarTlis 

evropeizacia“. ix. Chanturia, Die Europäisierung des georgischen Rechts _ bloßer Wunsch oder große 
Herausforderung? In Rabels Zeitschrift, Band 74, Heft 1, 2010, S. 154-181 

37

36
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muxli 2. samoqalaqo kanonmdebloba

1. samoqalaqo kodeqsi, kerZo samarTlis sxva kanonebi da maTi gan-

martebebi unda Seesabamebodes saqarTvelos konstitucias.

2. erTi da imave donis samarTlis normaTa koliziis dros gamoiyene-

ba specialuri da ufro axali kanoni. am kodeqsiT gaTvaliswinebul 

zogad normebsa da specialur normebs Soris koliziisas gamoiyeneba 

specialuri normebi.

3. samoqalaqo urTierTobebis mosawesrigeblad kanonqvemdebare 

nor matiuli aqtebi gamoiyeneba mxolod maSin, Tu isini avseben kanonis 

normebs. Tu es aqtebi ewinaaRmdegeba kanons, moqmedebs kanoni.

4. Cveulebani gamoiyeneba mxolod maSin, Tu isini ar ewinaaRmdegeba 

samarTlisa da zneobis sayovelTaod aRiarebul normebs an sajaro wes-

rigs.

I. zogadi debulebebi .................................................................................... 11 

1. mizani da gamoyenebis sfero ................................................................ 11

2. kavSiri sxva normebTan da institutebTan ......................................... 12

II. samoqalaqo samarTlis wyaroebi .............................................................. 12

1. cneba da struqtura ............................................................................. 12

2. samoqalaqo kodeqsi da kerZo samarTlis 

   kanonebi (2 I)............................................................................................ 13 

3. kanonqvemdebare normatiuli aqtebi (2 III)........................................... 14 

4. Cveulebani .............................................................................................. 14 

III. samoqalaqo kodeqsis sistema .................................................................. 15 

1. Sesavali .................................................................................................. 15 

2. zogadi nawili ........................................................................................ 15 

3. zogadi nawilis saxeebi ......................................................................... 16 

4. normaTa kolizia (2 II) ........................................................................... 16 

I. zogadi debulebebi

1. mizani da gamoyenebis sfero

 

me-2 muxli gansazRvravs samoqalaqo kanonmdeblobis sistemas da 

mis Sesabamisobas saqarTvelos konstituciasTan (2 I). garda amisa, aR-

niSnuli muxlis normebi pasuxs Seicaven kiTxvebze, romlebic gasuli 

saukunis 90-ian wlebSi didi diskusiis sagani iyo da bevr postsabWoTa 

qveyanaSi aqtualoba dRemde ar daukargavT, rogoricaa, magali Tad, 

samoqalaqo kodeqsis aRiareba e.w. superkanonad, rogorc es dsT-is 

modeluri samoqalaqo kodeqsiT aris gaTvaliswinebuli. kerZod, am 

kodeqsis me-2 muxlis me-2 nawilis Tanaxmad, samoqalaqo kodeqss unda 

Seesabamebodes yvela sxva kanoni. 

1



12

lado Wanturia

me-2 muxlis ZiriTad mizans warmoadgens samoqalaqo samarTlis 

wyaroebis sistematizacia da samarTalgamoyenebis TvalsazrisiT 

mniSvnelovani debulebebis ganmtkiceba, magaliTad, samarTlebrivi 

normebis koliziisas gamosayenebeli normebis Sesaxeb (2 II). 

samoqalaqo kodeqsma normatiulad pirvelad ganamtkica `naciona-

luri samarTlis sistemis danawevreba kerZo da sajaro samarTlis 

sferoebad“1 da amis aRsaniSnavad me-2 muxlma SemoiRo `kerZo samar-

Tlis kanonebis“ cneba, romlis sinonimad kodeqsi aseve gamoTqmas 

`samoqalaqo kanonebi“ iyenebs (6, 8 II, 9).

2. kavSiri sxva normebTan da institutebTan

 

me-2 muxli ganxilul unda iqnes me-3, me-5 da me-6 muxlebTan kav-

SirSi. maTSi gaTvaliswinebuli sakiTxebi ar ganekuTvneba mxolod 

samoqalaqo samarTlis sferos da samoqalaqo kodeqsSi maTi Setana 

istoriulad ganpirobebuli iyo kodeqsis SemuSavebisas normatiuli 

aqtebis Sesaxeb kanonis ararsebobiT. am muxlebis mravali debuleba 

dRes normatiuli aqtebis Sesaxeb kanonis debulebebs asaxavs.2 

garda amisa, aucilebelia me-2, me-3, me-5 da me-6 muxlebis ganxilva 

normatiuli aqtebis Sesaxeb kanonis Sesabamis muxlebTan. es ukanas-

kneli kanoni warmoadgens specialur kanons da is normaTa koli-

ziis sakiTxebis ganxilvis drosac imsaxurebs saTanado yuradRebas, 

magaliTad, kanonis an samarTlis analogiis anda kanonis ukuZalis 

sakiTxebis ganxilvisas (normatiuli aqtebis Sesaxeb kanonis me-5 da 

24-e muxlebi).

II. samoqalaqo samarTlis wyaroebi

1. cneba da struqtura

 

samoqalaqo kodeqsi, kontinenturi evropis samarTlis tradiciis 

Sesabamisad, samarTlis wyaroTa or saxes ganamtkicebs _ kanonsa da 

Cveulebebs (2 I, IV).3

kanoni qarTuli samoqalaqo samarTlis umTavresi wyaroa. erTmane-

Tisagan gansxvavdeba kanoni formaluri gagebiT da materialuri 

gagebiT. 

formaluri gagebiT kanonad miiCneva mxolod sakanonmdeblo or-

ganos _ parlamentis _ mier an referendumis gziT miRebuli norma-

1 niniZe, samoqalaqo kodeqsis pirveli muxlis struqtura, gv. 156.

2 saqarTvelos kanoni normatiuli aqtebis Sesaxeb, 2009 wlis 22 oqtomberi.

3  Sdr. Rüthers, Rechtstheorie, 4. Aufl., 2008, Rn. 217 ff.; Schelhammer, Schuldrecht nach Anspruchsgrund-
lagen samt BGB Allgemeiner Teil, 7. Aufl., 2008, Rn 2 ff.; Larenz/Wolf, AT des bürg. Rechts, 9. Aufl., 2004, § 
3 Rn. 6.

muxli 2

2

3

4

5

6
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tiuli aqtebi.4

materialuri gagebiT kanonad CaiTvleba saxelmwifos kompetentu-

ri organoebis mier miRebuli yvela normatiuli aqti. am gagebiT erT-

maneTisagan gansxvavdeba sakanonmdeblo aqtebi, romelTac kanonebic 

ganekuTvneba, da kanonqvemdebare normatiuli aqtebi (2 III).5 

saqarTveloSi moqmedi normatiuli aqtebis ierarqiuli struqtu-

ra ganmtkicebulia normatiuli aqtebis Sesaxeb kanonis 10 I muxlSi. 

mravalricxovani da mravalferovani normatiuli aqtebis ierarqiis 

saTaveSi dgas konstitucia, romelsac yvela sxva danarCeni kanoni da 

kanonqvemdebare aqti unda Seesabamebodes (saqarTvelos konstituci-

is me-6 muxli).

imave debulebas ganamtkicebs 2 I muxli, romlis Tanaxmad samoqa-

laqo kodeqsi, kerZo samarTlis sxva kanonebi da maTi ganmartebebi 

unda Seesabamebodes saqarTvelos konstitucias.6

 

2. samoqalaqo kodeqsi da kerZo samarTlis kanonebi (2 I)

 

normatiuli aqtebis ierarqiul sistemaSi samoqalaqo kodeqsi dgas 

kanonebis gverdiT. iuridiuli Zalis mixedviT is warmoadgens kan-

ons da misi didi faqtobrivi mniSvneloba kerZo samarTlisaTvis mas 

gansakuTrebuli Zalis mqone kanonad, romelsac sxva kanonebi unda 

Seesabamebodes, ver gadaaqcevs. amiT saqarTvelos samoqalaqo kode-

qsi gansxvavdeba dsT-is modeluri samoqalaqo kodeqsisagan, romlis 

mixedviT, yvela sxva kanoni kerZo samarTlis sferoSi samoqalaqo 

kodeqss unda Seesabamebodes.7 

kodeqsis legaluri definicia ganmtkicebulia kanonSi normati-

uli aqtebis Sesaxeb, romlis Tanaxmad kodeqsi aris gansazRvruli 

(erTgvarovani) sazogadoebrivi urTierTobebis momwesrigebel sa-

marTlebriv normaTa sistematizebuli normatiuli aqti (normatiu-

li aqtebis Sesaxeb kanonis 2 VI muxli). 

kerZo samarTlis sxva kanonebis CamonaTvals samoqalaqo kodeqsi 

ar Seicavs da es arc aris kodeqsis funqcia. 

kerZo samarTlis kanonebs ganekuTvneba kanoni mewarmeTa Sesaxeb, 

kanoni saavtoro da momijnave uflebebis Sesaxeb, kanonebi Cekisa da 

Tamasuqis Sesaxeb, gakotrebis Sesaxeb da a.S.

4  sakanonmdeblo wesiT kanonebis miRebis procedura saqarTveloSi ganmtkicebulia kanon-

iT normatiuli aqtebis Sesaxeb (me-15-22-e muxlebi). 

5 normatiuli aqtebis Sesaxeb kanonis me-7 muxli. 

6  saqarTvelos sakonstitucio sasamarTlos praqtikaSi samoqalaqo kodeqsis normebis ga-

moyenebis Sesaxeb ix. zoiZe, sakonstitucio kontroli da RirebulebaTa wesrigi saqarT-

veloSi, 2010. 

7  dsT-is modeluri samoqalaqo kodeqsis me-2 muxlis pirveli nawilis me-2 abzaci. 

muxli 2

7

8

9

10
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3. kanonqvemdebare normatiuli aqtebi (2 III)

 

kanonebTan kanonqvemdebare normatiuli aqtebis mimarTebis sa-

kiTxs awesrigebs kanoni normatiuli aqtebis Sesaxeb, romlis 7 VII 

muxlis Tanaxmad sakanonmdeblo aqtebs aqvs upiratesi iuridiuli 

Zala kanonqvemdebare normatiuli aqtebis mimarT. 

amave ideas ganamtkicebs 2 III muxli, romelic kanonqvemdebare nor-

matiuli aqtebis gamoyenebis SesaZleblobas iTvaliswinebs mxolod 

maSin, roca isini avseben kanonis normebs. 

problema kerZo samarTalSi SeiZleba warmoiSvas maSin, roca 

garigebis monawileebma TavianTi urTierTobebis mosawesrigeblad 

airCies kanonqvemdebare normatiuli aqti, romelic ewinaaRmdege-

ba kanons. davis ganxilvisas unda gamoiyenos Tu ara sasamarTlom 

kanonsawinaaRmdego, magram mxareebis mier arCeuli kanonqvemdebare 

aqti? 3 III muxlis mixedviT gamoyenebul unda iqnes kanoni da garigeb-

is monawileebis mier arCeul kanonqvemdebare aqts ar unda mieniWos 

upiratesoba. 

4. Cveulebani

 

samoqalaqo kodeqsi samarTlis wyarod aRiarebs Cveulebebs, Tum-

ca maT legalur definicias kodeqsi ar iZleva. samagierod kodeqsi 

gansazRvravs Cveulebebis gamoyenebis farglebs, kerZod, 2 IV muxlis 

mixedviT, Cveulebani gamoiyeneba mxolod maSin, Tu isini ar ewinaaRm-

degeba samarTlisa da zneobis sayovelTaod aRiarebul normebs an sa-

jaro wesrigs. 

sirTuleebTan aris dakavSirebuli Cveulebis Sinaarsis dadgena, 

radgan Cveuleba xangrZlivi gamoyenebis Sedegad yalibdeba da weri-

lobiT ar aris dafiqsirebuli. Sesabamisad, praqtikuli mniSvnelo-

bisaa sakiTxi imis Sesaxeb, Tu vin da ra kriteriumebiT unda daadgi-

nos Cveulebis arseboba.

Cveulebad SeiZleba miCneul iqnes mxolod socialuri jgufis 

mier Sesasruleblad savaldebulod aRiarebuli wesi (an wesebi). aseTi 

wesebis arsebobis faqti sasamarTlos dasadgenia.8 

Cveulebis arsebobis dadasturebiT an aRiarebiT sasamarTlos ar 

warmoeSoba misi gamoyenebis valdebuleba. sasamarTlo valdebulia 

Seamowmos Cveulebis Sesabamisoba 2 IV muxlis moTxovnebTan. magali-

Tad, marTalia, daqorwineba sacolis motacebis gziT Cveulebas war-

moadgens, magram kanonsawinaaRmdegobis gamo is ar SeiZleba samoqa-

laqo samarTlis wyarod iqnes miCneuli.9 

CveulebiTi samarTlis norma SesaZlebelia sakanonmdeblo nor-

8 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 58. 

9 iqve, gv. 58. 

muxli 2

11

12

13

14

15

16



15

lado Wanturia

mis warmoSobis safuZveli gaxdes. magaliTad, komersantebs Soris 

dumiliT garigebis dadebis wesi CveulebiTi samarTlidan gadmovida 

samoqalaqo kodeqsebSi (335).

samosamarTlo samarTali ar warmoadgens CveulebiT samarTals da, 

Sesabamisad, ar aris gasaziarebeli literaturaSi arsebuli am ideis 

mxardamWeri mosazreba.10 

III. samoqalaqo kodeqsis sistema 

1. Sesavali

 

saqarTvelos samoqalaqo kodeqsis sistema Seesabameba pandeqturi 

samarTlis sistemas.11 mas aqvs mTlianad kerZo samarTlisaTvis saer-

To zogadi nawili. 

samoqalaqo kodeqsi Sedgeboda eqvsi nawilisagan, romelTac wigne-

bi ewodeba: zogadi debulebani, sanivTo (qonebrivi) samarTali, val-

debulebiTi samarTali, inteleqtualuri sakuTrebis samarTali, sao-

jaxo samarTali da memkvidreobis samarTali. 

1999 wels, saavtoro da momijnave uflebebis Sesaxeb kanonis miRe-

bis Semdeg, sakanonmdeblo paralelizmis Tavidan acilebis mizniT 

samoqalaqo kodeqsidan amoRebul iqna saavtoro samarTlis mom-

wesrigebeli normebi, ris gamoc meoTxe wigni mxolod miTiTebiTi 

normebisagan Sedgeba. 

mniSvnelovani siaxlea saojaxo samarTlis integracia samoqalaqo 

kodeqsSi. amiT samoqalaqo kodeqsi gansxvavdeba samoqalaqo samarT-

lis postsabWoTa kodifikaciebisagan, romlebSic saojaxo samarTali 

kvlavac saqorwino da saojaxo samarTlis kodeqsebSia moTavsebu-

li. calke arsebuli saqorwino-saojaxo kodeqsi damaxasiaTebeli iyo 

mxo lod socialisturi qveynebis samarTlisaTvis.12 

2. zogadi nawili

 

samoqalaqo kodeqsis pirvel wignad zogadi nawilis gamoyofa ger-

maniis samoqalaqo kodeqsis pandeqturi sistemis gavleniT moxda da 

mas safuZvlad pragmatuli mosazrebebi udevs. kerZod, zogadi naw-

ili Seicavs fundamentur debulebebsa da institutebs, romlebic 

mTlianad kerZo samarTalSi gamoiyeneba kanonis teqstSi maTi mud-

mivad ganmeorebis gareSe. magaliTad, zogadi nawilis debulebebi 

nebis nakliT dadebuli garigebebis Sesaxeb gamoiyeneba yvela ker-

10 dawvrilebiT ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 58. 

11  jorbenaZe, saqarTvelos respublikis momavali samoqalaqo kodeqsis ZiriTadi proble-

mebi, gv. 142. 

12  iqve, gv. 143.
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ZosamarTlebrivi xelSekrulebis mimarT, am xelSekrulebebSi nebis 

naklze miTiTebebis gakeTebis miuxedavad.

zogadi nawilis institutebi, rogoricaa pirebi, garigebebi, vade-

bi, xandazmuloba, uflebaTa ganxorcieleba da a.S. gamoiyeneba kerZo 

samarTlis yvela dargSi, magaliTad, sakorporacio an Sromis samar-

TalSi. am gagebiT samoqalaqo kodeqsis pirveli wigni warmoadgens 

mTeli kerZo samarTlisaTvis zogad nawils.

3. zogadi nawilis saxeebi

 

samoqalaqo kodeqsi ganamtkicebs ramdenime zogad nawils, rom-

lebic samoqalaqo kodeqsis sxvadasxva nawilSia ganTavsebuli da 

gansxvavebuli funqciebi akisriaT.13 

zogadi nawilis calkeuli saxeebi gaTvaliswinebulia kodeqsis 

calkeul wignebSi da safuZvels qmnian am wignebiT gansazRvruli 

urTierTobebis mosawesrigeblad, magaliTad, valdebulebiTi sa-

marTlis zogadi nawili gamoiyeneba yvela tipis valdebulebiT-sa-

marTlebrivi urTierTobebis mimarT rogorc saxelSekrulebo, ise 

kanonis mieri valdebulebiTi urTierTobebis mimarT.

zogadi nawilis erTi saxe damaxasiaTebelia konkretuli insti-

tutebisaTvis da misi mniSvneloba mxolod am institutiT Semoifar-

gleba, magaliTad, zogadi debulebani valdebulebis Sesrulebis naw-

ilSi.

4. normaTa kolizia (2 II)

 

zogadi nawilis normebi, marTalia, saerToa yvela an umetesi ur-

TierTobisaTvis, magram isini yovelTvis srulad ver asaxaven mo-

sawesrigebeli urTierTobis specifikas. amis Sedegad SesaZloa 

warmoiSvas normaTa kolizia _ zogadi nawilis norma SesaZloa ewi-

naaRmdegebodes specialur normas. es kolizia SeiZleba arsebob-

des rogorc samoqalaqo kodeqsis, ise sxvadasxva kanonis calkeul 

normebs Soris.14 

normaTa koliziis orive SemTxvevisas upiratesoba eniWeba specia-

lur normebs (2 II 2). magaliTad, samoqalaqo kodeqsis 128 III muxlis 

Tanaxmad, xandazmulobis saerTo vada Seadgens aT wels. mewarmeTa 

Sesaxeb kanonis me-15 muxlis mixedviT ki moTxovnaTa saerTo vada 5 

welia. samewarmeo sazogadoebebis partniorebs Soris davis ganxil-

visas xandazmulobis vadebTan dakavSirebiT gamoyenebul unda iqnes 

specialuri norma, e.i. mewarmeTa Sesaxeb kanonis me-15 muxli.

kolizia SeiZleba warmoiSvas specialur normebs Sorisac. aseT 

13 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 44-47.

14 iqve, 2011, gv. 48. 
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SemTxvevaSi upiratesoba eniWeba `ufro axal kanons“, e.i. ufro gvian 

miRebul specialur normas (2 II 1). analogiur debulebas Seicavs 

kanoni normatiuli aqtebis Sesaxeb, romlis 7 VIII muxlis mixedviT, 

Tanabari iuridiuli Zalis mqone normatiul aqtebs Soris winaaRm-

degobis SemTxvevaSi upiratesoba eniWeba ufro gvian miRebul nor-

matiul aqts.

kolizia SeiZleba arsebobdes Tanabari iuridiuli Zalis mqone 

normatiul aqtebs Soris.15 

15 normatiuli aqtebis Sesaxeb kanonis 7 VIII muxli.
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muxli 3. samoqalaqo kanonis Sesvla ZalaSi

1. kanoni da kanonqvemdebare normatiuli aqtebi ZalaSi Sedian mxo-

lod dadgenili wesiT oficialur organoSi sayovelTao gacnobisaT-

vis maTi gamoqveynebis Semdeg.

2. kanonis arcodna an misi arasaTanadod gageba ar SeiZleba iyos 

kanonis gamouyeneblobis anda am kanoniT gaTvaliswinebuli pasuxis-

mgeblobisagan ganTavisuflebis safuZveli.

3. kanoni kargavs Zalas, Tu amis Sesaxeb pirdapir uTiTebs axali 

kanoni, an Zveli ewinaaRmdegeba axals, an axali kanoni moicavs ZveliT 

mowesrigebul urTierTobas, anda, Tu aRar arsebobs is urTierToba, 

romelsac awesrigebda kanoni.

4. zogadi xasiaTis kanoni ar auqmebs specialur kanons, Tu amgvari 

gauqmeba ar warmoadgens kanonmdeblis pirdapir mizans.

5. im kanonis gauqmeba, romliTac gauqmda Zveli kanoni, ar niSnavs 

Zveli kanonis amoqmedebas.

I. zogadi debulebebi .....................................................................................19 

1. mizani da gamoyenebis sfero .................................................................19

2. kavSiri sxva normebTan ...........................................................................19

II. normatiuli aqtis Sesvla ZalaSi (3 I) ......................................................19

1. normatiuli aqtebi  ...............................................................................19

2. dadgenili wesiT gamoqveyneba  .............................................................20

3. sayovelTao gacnoba  .............................................................................20

III. kanonis arcodnis an arasaTanadod gagebis

    samarTlebrivi Sedegebi (3 II) ...................................................................21
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2. kanonis gamouyeneblobis dauSvebloba  ...............................................21

3. pasuxismgeblobisagan gaTavisuflebis
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IV. kanonis gamocxadeba Zaladakargulad (3 III)  ..........................................22

1. normis mizani da sagani  ........................................................................22

2. pirdapir miTiTeba axal kanonSi ...........................................................22

3. kolizia Zvelsa da axal kanons Soris .................................................23

4. Zveli urTierTobebis mowesrigeba axali kanoniT ...............................23

5. urTierTobis ararseboba ......................................................................24

V. axali kanonis gauqmebis Sedegi (3 V) ........................................................24
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I. zogadi debulebebi

1. mizani da gamoyenebis sfero

me-3 muxli gansazRvravs normatiuli aqtebis ZalaSi Sesvlis, 

gauqmebisa da kanonis codnis prezumfciis zogad debulebebs da mas 

raime mxolod samoqalaqo samarTlisaTvis damaxasiaTebeli specifi-

kuri daniSnuleba da funqcia ar gaaCnia. 

me-3 muxlSi mocemuli normebi saerToa mTlianad samarTlis sis-

temisaTvis da isini Seicaven kanonis droSi moqmedebis universalur 

wesebs. Sesabamisad, es sakiTxebi ufro dawvrilebiT aris mowes-

rigebuli kanonSi normatiuli aqtebis Sesaxeb.1

kanonis moqmedeba droSi ganisazRvreba kanonis amoqmedebisa da 

misi Zaladakargulad aRiarebis dros Soris arsebuli drois mo-

nakveTiT.2

2. kavSiri sxva normebTan

 

me-3 muxli ganxilul unda iqnes, erTi mxriv, me-2, me-5 da me-6 mux-

lebTan, xolo, meore mxriv, normatiuli aqtebis Sesaxeb kanonis 22-e 

muxlTan. es ukanaskneli warmoadgens specialur kanons da samoqa-

laqo kodeqsis normebTan koliziis SemTxvevaSi upiratesoba unda 

mieniWos specialur kanons, rogorc ufro gvian miRebul normatiul 

aqts. 

II. normatiuli aqtis Sesvla ZalaSi (3 I)

1. normatiuli aqtebi

 

normatiuli aqtis legalur definicias ganamtkicebs normatiuli 

aqtebis Sesaxeb kanonis 2 III muxli, romlis mixedviTac normatiu-

li aqti aris uflebamosili saxelmwifo an adgilobrivi TviTmmarT-

velobis organos (Tanamdebobis piris) mier saqarTvelos kanonmde-

blobiT dadgenili wesiT miRebuli (gamocemuli) samarTlebrivi 

aqti, romelic Seicavs misi mudmivi an droebiTi da mravaljeradi 

gamoyenebis qcevis zogad wesebs. 

Tavis mxriv normatiuli aqtebi iyofa sakanonmdeblo da kanonqve-

mdebare normatiul aqtebad (normatiuli aqtebis Sesaxeb kanonis 7 I 

muxli). 

1 Sdr. saqarTvelos kanoni normatiuli aqtebis Sesaxeb, 22-e muxli. 

2 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 59.

1

2

3
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2. dadgenili wesiT gamoqveyneba

 

3 I muxlis mixedviT, normatiuli aqtebi ZalaSi Sedis mxolod 

dadgenili wesiT oficialur organoSi gamoqveynebis Semdeg.

normatiuli aqtebis gamoqveynebis dadgenili wesi mocemulia saqa-

rTvelos konstituciis 68-e da normatiuli aqtebis Sesaxeb kanonis 

22-e da 27-e muxlebSi. 

normatiuli aqtis oficialur gamoqveynebad iTvleba misi sruli 

teqstis `saqarTvelos sakanonmdeblo macnes“ vebgverdze pirvelad 

ganTavseba. oficialuri iuridiuli Zala aqvs agreTve `saqarTvelos 

sakanonmdeblo macnes“ vebgverdze eleqtronuli formiT ganTavse-

bul sistematizebul normatiul aqtebs (normatiuli aqtebis Sesaxeb 

kanonis 26 I muxli).

saerTo wesis mixedviT, normatiuli aqtebi ZalaSi Sedis gamo-

qveynebisTanave, Tu TviT am normatiul aqtebSi ZalaSi Sesvlis sxva 

vada ar aris miTiTebuli (normatiuli aqtebis Sesaxeb kanonis 23 I 

muxli) anda mocemuli aqtisaTvis ar aris dadgenili ZalaSi Sesvlis 

specialuri vada, magaliTad, sakanonmdeblo aqti ZalaSi Sedis ga-

moqveynebidan me-15 dRes (normatiuli aqtebis Sesaxeb kanonis 23 III 

muxli). Cveulebriv, normatiul aqtSi mieTiTeba misi ZalaSi Sesvlis 

vada, magaliTad, samoqalaqo kodeqsis ZalaSi Sesvlis dro aris 1997 

wlis 25 noemberi (1504).

Tu kanoni ZalaSi Sedis gamoqveynebisTanave _ es niSnavs, rom nor-

matiuli aqti ZalaSi Sedis gamoqveynebis dRes 24 saaTze (normatiuli 

aqtebis Sesaxeb kanonis 22 II muxli).

3. sayovelTao gacnoba

 

normatiuli aqtebis gamoqveyneba, rogorc normatiuli aqtis 

ZalaSi Sesvlis konstituciuri winapiroba, miznad isaxavs am aqtis 

mosaxleobisaTvis sayovelTaod gacnobis uzrunvelyofas. dadgeni-

li wesiT normatiuli aqtis gamoqveyneba gulisxmobs, rom mocemuli 

aqti mosaxleobisaTvis ukve xelmisawvdomia.3

garda oficialuri gamoqveynebisa, SesaZlebelia normatiuli 

aqtebis gamocema kerZo gamomcemlobebis mier. normatiuli aqtebi 

ganekuTvneba iseT nawarmoebTa kategorias, romlebzec ar vrcelde-

ba saavtoro ufleba da amitom maTi tiraJireba da gamocema dasaSve-

bia nebismieri gamomcemlobisaTvis. 

sayovelTao gacnobisaTvis normatiuli aqtis gamoqveynebasTan 

dakavSirebulia kanonis codnis prezumfcia, romelic mniSvnelovan 

3  saavtoro da momijnave uflebebis Sesaxeb saqarTvelos kanonis me-8 muxlis pirveli pun-

qtis `a~ qvepunqtis Tanaxmad, oficialur teqstebze, romelTac kanonebic ganekuTvneba, 

ar vrceldeba saavtoro uflebebi. 

lado Wanturia muxli 3
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samarTlebriv Sedegebs iwvevs (3 II), kerZod, ivaraudeba, rom gamo-

qveynebuli kanoni yvelasaTvis xelmisawvdomia. 

III. kanonis arcodnis an arasaTanadod gagebis 

samarTlebrivi Sedegebi (3 II)

1. Sesavali

 

3 II muxli romis samarTlidan momdinare or mniSvnelovan princips 

ganamtkicebs: pirveli, kanonis gamouyeneblobis dauSvebloba da, me-

ore, pasuxismgeblobisagan gaTavisuflebis dauSvebloba kanonis ar-

codnis gamo.

kanonis am or princips ori gansxvavebuli adresati hyavs: pirveli 

principi exeba mosamarTles, romelmac kanoni unda gamoiyenos, xolo 

meore _ kerZo pirs, romelmac ar Seasrula nakisri valdebuleba an 

sxvagvarad aramarTlzomierad miayena ziani sxva pirs. 

2. kanonis gamouyeneblobis dauSvebloba

 

kanonis gamouyeneblobis dauSveblobas safuZvlad udevs romis 

samarTlis principi iura novit curia _ sasamarTlom icis kanoni. umTavre-

sad saproceso samarTalSi gamoyenebadi es principi mosamarTles av-

aldebulebs kanonis codnas, magram imave valdebulebas ar akisrebs 

kerZo pirs: misTvis sakmarisia mosamarTlis winaSe mxolod faqto-

brivi garemoebebis Sesaxeb informaciis miwodeba. 

mosamarTles ara aqvs ufleba uari Tqvas kanonis gamoyenebaze kan-

onis arcodnis an misi arasaTanadod gagebis momizezebiT. msgavs 

akrZalvas Seicavs 4 I da II muxlebic. mosamarTle ara marto valdebu-

lia icodes kanoni, aramed unda gamoiyenos kidevac es kanoni. igi 

valdebulia moZebnos davis gadasawyvetad saTanado kanoni da misi 

norma. kanonis gamouyenebloba iqneba mosamarTlis mier konstituci-

uri movaleobis Seusrulebloba.

gamonaklisi am zogadi wesidan moqmedebs sasamarTlos mier sxva 

qveynis samarTlis gamoyenebisas, radgan aRiarebuli wesis mixedviT 

mosamarTle ar aris valdebuli icodes ucxo qveynis samarTali.

3. pasuxismgeblobisagan gaTavisuflebis dauSvebloba

 

kanonis arcodnis gamo pasuxismgeblobisagan gaTavisuflebis Sesa-

Zleblobas Tanamedrove samarTali ar icnobs. aRniSnuli akrZalvac 

romis samarTlis principebs ganekuTvneba _ Ignorantia legis non excusat _ 

kanonis arcodna ar amarTlebs. sxva sityvebiT, samarTlis ucodinroba 

an Secdoma ar aris pasuxismgeblobisagan gaTavisuflebis safuZveli. 

lado Wanturiamuxli 3
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miuxedavad imisa, rom aRniSnuli principi umTavresad sisxlis an 

administraciuli samarTaldarRvevebis samarTalSi gamoiyeneba, 3 

II muxls safuZvlad daedo avstriis zogadi samoqalaqo kodeqsis § 2, 

romlis Tanaxmad, `kanonis saTanadod gamoqveynebis momentidan ara-

vis ar SeuZlia Tavi imarTlos imiT, rom kanoni misTvis ucnobi iyo“. 

moqmedi kanonis gamoyeneba, aRiarebuli Sexedulebis Tanaxmad, ar 

aris adresatebis mier mis codnaze damokidebuli.4 

marTalia, rigiTi moqalaqe ar aris valdebuli icodes kanoni, ma-

gram kanonis arcodna mas ar aTavisuflebs arc erTi samoqalaqo-sa-

marTlebrivi valdebulebis, maT Soris saxelSekrulebo valdebuleb-

is, Sesrulebisagan.5

IV. kanonis gamocxadeba Zaladakargulad (3 III)

1. normis mizani da sagani 

 

kanonis amoqmedebasTan erTad aseve mniSvnelovania Zaladakargu-

lad kanonis gamocxadeba. 3 III muxli Seicavs kanonis Zaladakargulad 

gamocxadebis ramdenime SemTxvevas, romlebic aseve gaTvaliswinebu-

lia normatiuli aqtebis Sesaxeb kanonis 25-e muxlSi.

3 III muxlis garda, samoqalaqo kodeqsis amoqmedebiT kanonis 

Zaladakargulad gamocxadebis sakiTxebi konkretulad mowesrigebu-

lia samoqalaqo kodeqsis gardamaval debulebebSi (1505-1507).

3 III muxli uTiTebs kanonis Zalis dakargvis ramdenime safuZvelze: 

Zveli kanonis gauqmebis Sesaxeb pirdapiri miTiTeba axal kanonSi, ko-

lizia Zvelsa da axal kanons Soris, Zveli urTierTobis mowesrigeba 

axali kanoniT, mosawesrigebeli urTierTobis ararseboba. es Camo-

naTvali ar aris amomwuravi da mas mxolod saorientacio funqcia 

aqvs.

2. pirdapir miTiTeba axal kanonSi

 

samoqalaqo normebis gauqmebis erT-erTi safuZvelia axali kanonis 

gamocema, romelic auqmebs Zvel kanons.6 gauqmebis Sesaxeb pirdapir 

unda iyos miTiTebuli axal kanonSi an axali kanoni unda awesrigeb-

des Zveli kanoniT mowesrigebul urTierTobas. magaliTad, samoqa-

laqo kodeqsis 1505-e muxlSi CamoTvlilia samoqalaqo kodeqsis amo-

qmedebis Sedegad gauqmebuli kanonebi.

kanoni SeiZleba konkretulad ar Seicavdes Zaladakarguli 

4 Sdr. Koziol/Bydlinski/Bollenberger, Kurzkommentar zum AGBG, 2. Aufl., 2007, S. 2-3.
5  Sdr. „No man shall, under the pretence of ignorance oft he law, excuse himself from the performance of 

his obligations“: Festschrift für Hans Stoll zum 75. Geburtstag, 2001, S. 105, Fn. 174. 
6 Sdr. normatiuli aqtebis Sesaxeb kanonis 25-e muxlis 1-li punqtis b qvepunqts.

lado Wanturia muxli 3
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kanonebis nusxas, magram zogadad uTiTebdes garkveuli kategoriis 

normatiuli aqtebis Zaladakargulad gamocxadebaze. magaliTad, 1506 

I muxli Zaladakargulad acxadebs yvela kanonqvemdebare normatiul 

aqts, romlebic ar Seesabameba saqarTvelos samoqalaqo kodeqss. sak-

iTxi imis Sesaxeb, Tu romeli normatiuli aqti ar Seesabameba samoqa-

laqo kodeqss, unda gadawydes interpretaciis safuZvelze.7

3. kolizia Zvelsa da axal kanons Soris

 

Zaladakargulad kanonis gamocxadebis erT-erTi safuZvelia ko-

lizia Zvelsa da axal kanonebs Soris. kerZod, Tu Zveli kanoni ewi-

naaRmdegeba axal kanons, Zveli kanoni miiCneva Zaladakargulad. am 

dros axali kanoni ar Seicavs miTiTebas imaze, Tu konkretulad 

romeli kanoni unda gamocxaddes Zaladakargulad. TviT koliziis 

faqti xdeba Zveli kanonis gauqmebis safuZveli. 

Tu axali kanoni zogadi xasiaTis kanonia, misi amoqmedeba ar iwvevs 

moqmedi specialuri kanonis gauqmebas (3 IV). am normis gamoyenebisas 

problemad rCeba im sakiTxis garkveva, Tu romeli kanoni unda CaiT-

valos specialurad da romeli zogadad. 

zogadi xasiaTis kanoni mxolod erT SemTxvevaSi auqmebs specia-

lur kanons: Tuki specialuri kanonis gauqmeba warmoadgens kanon-

mdeblis pirdapir mizans (3 IV). dasazustebelia, Tu rogor unda 

gamoixatebodes `kanonmdeblis pirdapiri mizani“. Tu axali kanoni 

pirdapir uTiTebs gasauqmebel kanonze, maSin saxeze iqneba 3 III mux-

liT gaTvaliswinebuli SemTxveva, magaliTad, 1505-e muxlma gaauqma 

iseTi specialuri kanonebi, rogoric iyo kanoni sakuTrebis uflebis 

Sesaxeb an sabinao kodeqsi. 

4. Zveli urTierTobebis mowesrigeba axali kanoniT

 

kanonis amoqmedebamde arsebuli urTierTobebis mowesrigeba axali 

kanoniT iwvevs Zveli kanonis gamocxadebas Zaladakargulad. zogadi 

wesis mixedviT, axali kanoni, maT Soris samoqalaqo kodeqsi, vrcel-

deba mxolod im urTierTobebze, romlebic warmoiSoba kanonis (kod-

eqsis) amoqmedebis Semdeg (1507 I) da adre warmoSobil urTierTobeb-

ze mxolod gamonaklis SemTxvevebSi gavrceldeba. amitom es sakiTxi 

kavSirSia kanonis ukuqceviTi Zalis sakiTxTan (6). 

Cveulebriv, axali kanoni Seicavs miTiTebas warsulSi warmoSobil 

urTierTobebze, romlebic unda moawesrigos axalma kanonma, magali-

Tad, 1507 III muxli.

axali kanoni SeiZleba arc Seicavdes miTiTebas axali kanoniT mo-

sawesrigebel, magram adre warmoSobil urTierTobebze. aseT SemTx-

7 Sdr. normatiuli aqtebis Sesaxeb kanonis 25-e muxlis me-6 punqts. 

lado Wanturiamuxli 3
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vevaSi interpretaciis safuZvelze unda dadgindes, iwvevs Tu ara 

axali kanonis miReba moqmedi kanonis gauqmebas.

5. urTierTobis ararseboba

kanoni Zaladakargulad iTvleba maSinac, roca aRar arsebobs 

kanoniT mosawesrigebeli urTierToba, miuxedavad imisa, Zveli kanoni 

formalurad gauqmebulia Tu ara. magaliTad, sakolmeurneo urTi-

erTobebis gauqmebam gamoiwvia yvela im sakanonmdeblo aqtis faqto-

brivi gauqmeba, romlebic am urTierTobebs awesrigebda, miuxedavad 

imisa, oficialurad gauqmda es aqtebi Tu ara. 

V. axali kanonis gauqmebis Sedegi (3 V)

 

marTalia, axali kanonis ZalaSi Sesvla iwvevs Zveli kanonis gau-

qmebas, miuxedavad Zaladakargulad gamocxadebis konkretuli safuZ-

vlebisa, magram axali kanonis gauqmeba, rac praqtikaSi ar aris iS-

viaToba, avtomaturad ar xdeba Zaladakarguli kanonis amoqmedebis 

safuZveli. magaliTad, 1997 wlis samoqalaqo kodeqsis gauqmeba ar 

gamoiwvevs 1964 wlis saqarTvelos sabWoTa socialisturi respub-

likis samoqalaqo samarTlis kodeqsis amoqmedebas.

23
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muxli 4.  samoqalaqo saqmeebis ganxilvisas marTlmsajulebis gan-

xorcielebaze uaris Tqmis dauSvebloba

1. sasamarTlos ara aqvs ufleba uari Tqvas samoqalaqo saqmeebze 

marTlmsajulebis ganxorcielebaze im SemTxvevaSic, Tu samarTlis 

norma ar arsebobs, an igi bundovania.

2. sasamarTlos ara aqvs ufleba uari Tqvas kanonis gamoyenebaze 

im motiviT, rom mas kanonis norma usamarTlod an arazneobrivad 

miaCnia.

I. zogadi debulebebi .................................................................................... 25 

1. normis mizani da funqcia ..................................................................... 25 

2. normis adresatebi ................................................................................. 26 

II. marTlmsajulebis ganxorcielebaze uaris 

   dauSvebloba (4 I) ....................................................................................... 26 

1. cneba da mniSvneloba ............................................................................ 26 

2. normis ararseboba ................................................................................. 27 

3. normis bundovnoba ................................................................................ 27 

III. kanonis gamoyenebis valdebuleba (4 II) ................................................... 28 

1. cneba da mniSvneloba ............................................................................ 28 

2. kanonis konstituciurobis Semowmeba ................................................. 28 

3. kanonis normis usamarTloba an arazneobrioba................................. 29 

I. zogadi debulebebi

1. normis mizani da funqcia

 

Tavisi bunebiT me-4 muxlis norma saproceso-samarTlebrivia da 

samoqalaqo saqmeebis ganxilvisas mosamarTlis moqmedebis princi-

pebs ganamtkicebs. miuxedavad amisa, msgavsi normebi zogierTi qvey-

nis samoqalaqo kodeqsebSicaa ganmtkicebuli, magaliTad, safrange-

Tis samoqalaqo kodeqsis me-4 muxli, romlis mixedviTac SemuSavda 

qarTuli normac.1

normis mizania samoqalaqo saqmeebze marTlmsajulebis uwyvetad 

funqcionirebis uzrunvelyofa sakanonmdeblo xarvezebis arsebobis 

miuxedavad. saerTo samarTlis qveynebis gamocdileba adasturebs 

marTlmsajulebis funqcionirebas kanonebis arsebobis gareSec.2

miuxedavad me-4 muxlis saproceso-samarTlebrivi bunebisa, is 

gana mtkicebs marTlmsajulebis ganxorcielebis materialur-samarT-

lebriv aspeqts. kerZod, materialur-samarTlebrivi normis ararse-

1  ̀mosamarTle, romelic uars ityvis saqmis ganxilvaze kanonis xarvezis, misi bundovno-

bis an arasakmarisobis sababiT, SeiZleba miCneul iqnes braleulad marTlmsajuleb-

is ganxorcielebaze uaris TqmaSi~: Французский гражданский кодекс: учебно-практический 
комментарий. - Москва.: Проспект, 2008 г.

2 Sdr. Schnitzer, Vergleichende Rechtslehre, Bd. II, 2. Aufl., 1961, S. 443.

1
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boba an misi bundovaneba ar warmoadgens sasamarTloSi Semosuli 

davis ganuxilvelad datovebis safuZvels. gansaxilveli davis ganux-

ilvelad datovebis saprocesosamarTlebriv winapirobebs iTvalis-

winebs samoqalaqo saproceso kodeqsi (185-187).

samarTlebrivi politikis TvalsazrisiT me-4 muxli mniSvnelovan 

debulebas Seicavs da samarTlebrivi saxelmwifosa da samarTle-

brivi stabilurobis erT-erT samarTlebriv garantias ganamtkicebs: 

sakanonmdeblo xarvezebisa da kanonSemoqmedebis donis miuxedavad, 

samoqalaqo saqmeebze marTlmsajuleba uwyvetad unda ganxorciel-

des.

2. normis adresatebi

me-4 muxlSi ganmtkicebuli valdebulebis subieqts warmoadgens 

mosamarTle. norma exeba samoqalaqo saqmeebis ganmxilveli yvela in-

stanciis sasamarTlos, miuxedavad imisa, saqmis ganxilva xorcield-

eba erTpirovnulad Tu kolegiurad.

me-4 muxlis Tanaxmad, mosamarTled ar unda iqnes miCneuli saa-

rbitraJo sasamarTlos arbitri, radgan saarbitraJo sasamarTloe-

bi kerZo avtonomiisa da saxelSekrulebo Tavisuflebis safuZvelze 

iqmneba da maTi funqcia ar aris saxelmwifo marTlmsajulebis ganx-

orcieleba.3 isini davis gadawyvetis valdebulebas xelSekrulebis, 

e.w. saarbitraJo SeTanxmebis safuZvelze kisruloben da konsti-

tuciiT gaTvaliswinebuli marTlmsajulebis ganxorcielebis val-

debuleba maT ar ekisrebaT.4 

mosamarTlis mier kanonis gamoyeneba yvela SemTxvevisaTvis erT-

droulad warmoadgens rogorc mis uflebas, ise movaleobas.5 imav-

droulad, mosamarTlem unda icodes gamosayenebeli kanoni (me-3 mux-

lis komentari).

II. marTlmsajulebis ganxorcielebaze uaris dauSvebloba (4 I)

1. cneba da mniSvneloba 

kontinenturi evropis samarTlis tradiciis Sesabamisad, mosamar-

Tle gadawyvetilebas iRebs konkretuli kanonis safuZvelze. gadaw-

yvetilebaSi mosamarTle uTiTebs ara marto konkretul kanons an 

mis normas, aramed asabuTebs mocemuli normis gamoyenebis mizanSe-

wonilobasa da aucileblobas, mis safuZvelze axdens faqtobrivi 

3 cercvaZe, saerTaSoriso arbitraJi, 2008, gv. 30-33. 

4  Wanturia, kerZo marTlmsajuleba _ saxelmwifo marTlmsajulebis konkurenti Tu misi 

racionaluri damateba, daviT furcelaZe 110, saiubileo krebuli, samarTlisa da poli-

tikuri azrovnebis istoriis narkvevebi. 2012, gv. 635-647.

5 Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2011, gv. 107.

3

4

5

6

muxli 4



27

lado Wanturia

garemoebebis iuridiul Sefasebas.6 problema warmoiSoba konkret-

uli davis gadasawyveti kanonis normis ararsebobis an bundovnobis 

SemTxvevaSi. 

kanonis normis ararsebobis motiviT saqmis ganuxilvelad da-

tovebis SesaZleblobas samoqalaqo kodeqsi ar iTvaliswinebs.7 e.w. 

marTlmsajulebis gakotrebas8 samoqalaqo kodeqsi ar uSvebs. me-4 

muxlis Tanaxmad, konkretul saqmeze mosamarTlem gadawyvetileba 

maSinac unda miiRos, roca ar arsebobs Sesabamisi kanoni. am amocanis 

ganxorcielebas emsaxureba misTvis kanonisa da samarTlis analogiis 

instrumentebis micema (5).

marTlmsajulebis ganxorcielebaze SesaZlo uaris or SesaZlo 

safuZvels iTvaliswinebs 4 I muxli: Sesabamisi normis ararseboba da 

normis bundovnoba.

2. normis ararseboba

 

4 I muxlis SesaZlo gamoyenebis erT-erTi winapiroba aris kanonis 

xarvezi, e.i. kanonis normis ararseboba, rac mosamarTles aZlevs ara 

marTlmsajulebis ganxorcielebaze uaris uflebas, aramed akisrebs 

mas xarvezis Sevsebis valdebulebas.9

kanonis Sesabamisi normis ararsebobis SemTxvevaSi warmoiSoba 

analogiuri kanonis (kanonis analogia) gamoyenebis valdebuleba (5 I). 

analogiuri normis ararseboba safuZveli xdeba samarTlis analogi-

is gamoyenebisaTvis (5 II). 

Sesabamisi materialur-samarTlebrivi normis ararseboba mo-

samarTles arc erT SemTxvevaSi ar aZlevs davis Riad datovebis 

uflebas. 

3. normis bundovnoba

 

arc materialur-samarTlebrivi normis bundovnobis SemTxveva-

Si Tavisufldeba mosamarTle davis gadawyvetis valdebulebisagan. 

kanonis bundovani adgilebi kanonis ganmartebis safuZvelze unda 

dazustdes da es ar aZlevs mosamarTles marTlmsajulebis ganxor-

cielebaze uaris uflebas. 

kanonis xarvezis Sevseba Seadgens mosamarTlis amocanas, rasac 

igi normis ganmartebisa da samosamarTlo samarTlis normebis Camo-

yalibebis safuZvelze qmnis.10 kanonis normis gamoyenebisas mosamar-

6  liluaSvili/xrustali, saqarTvelos samoqalaqo-saproceso kodeqsis komentari, 2007. 

mux. 249, gv. 442.

7 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 66. 

8 Sdr. Schnitzer, Vergleichende Rechtslehre, Bd. II, S. 448. 
9 jorbenaZe, sk-is komentari, wigni I, mux. 4, gv. 33.

10  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 69. Sdr. Staudinger/Coing/Hon-

7
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Tle faqtobrivad axorcielebs kanonis ganmartebas, azustebs mis 

calkeul debulebebs da a.S. 

III. kanonis gamoyenebis valdebuleba (4 II)

1. cneba da mniSvneloba

 

moqmedi kanonebis codnis garda (3), ZalaSi myofi kanonis gamo-

yeneba mosamarTlis konstituciuri movaleobaa.

yoveli konkretuli dava mosamarTlem kanonis konkretuli norm-

is safuZvelze unda gadawyvitos. mosamarTlis valdebulebaa davis 

monawileTa moTxovnebis samarTlebrivi safuZvlis moZebna.11 kodeqsis 

yvela norma ar Seicavs moTxovnis samarTlebriv safuZvels.12 ami-

tom mosamarTlis gadasawyvetia, Tu romeli normis safuZvelze unda 

gadawydes dava. moTxovnis safuZvlis sworad SerCeva mosamarTlis 

umniSvnelovanesi funqciaa.13 

aRiarebuli Sexedulebis Tanaxmad, romelsac me-4 muxlic iz-

iarebs, ̀ mosamarTle valdebulia, masTan misuli yvela sadavo sakiTxi 

kanonidan gamomdinare gadawyvitos. mas ara aqvs ufleba uari Tqvas 

davis gadawyvetaze“.14 mosamarTlem dava unda gadawyvitos zusti 

sakanonmdeblo regulirebis arsebobis miuxedavad.15 

2. kanonis konstituciurobis Semowmeba

mosamarTles ufleba aqvs sakonstitucio sasamarTlos mimar-

Tos kanonis konstituciurobis, e.i. konstituciasTan Sesabamisobis 

sakiTxis Sesamowmeblad da SeaCeros saqmiswarmoeba.16 sakonstitucio 

sasamarTlosaTvis konstituciuri wardginebiT mimarTvis formas da 

wess gansazRvravs kanoni `saqarTvelos sakonstitucio sasamarTlos 

Sesaxeb“.17

sakonstitucio sasamarTloSi kanonis normis konstituciurobis 

Sesamowmeblad mimarTva marTlmsajulebis ganxorcielebis nawilia 

da es ar warmoadgens uars marTlmsajulebis ganxorcielebaze. 

sell, Einl. I zum BGB, 2004, Rn. 124.
11 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 130-132. 

12  Sdr. biolingi/lutringhausi, sk-is calkeuli moTxovnis safuZvlebis sistemuri ana-

lizi, gv. 105-137.

13 CaCava, moTxovnebisa da moTxovnis safuZvlebis konkurencia, 2011, gv. 18.

14 Sdr. Staudinger/Coing/Honsell, Einl. I zum BGB, 2004, Rn. 121. 
15 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 68. 

16 saqarTvelos samoqalaqo-saproceso kodeqsis 6 II muxli.

17  saqmiswarmoebis SeCerebisa da konstituciuri wardginebis mimarTvis proceduris Sesax-

eb ix. liluaSvili/xrustali, saqarTvelos samoqalaqo-saproceso kodeqsis komentari, 

mux. 6, gv. 12-13.
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3. kanonis normis usamarTloba an arazneobrioba

 

samarTlianobis an amoralurobis motiviT kanonis gamoyenebaze 

uaris ufleba mosamarTles ara aqvs. mosamarTlis amocana ar aris 

kanonis samarTlianobis an zneobriobis Sefaseba. im SemTxvevaSic, 

roca kanoni, mosamarTlis azriT, usamarTloa an moralis normebTan 

Seusabamo, is valdebulia gamoiyenos es kanoni. 

Tu kanoni imdenad usamarTlo da amoraluria, rom saeWvoa misi 

Sesabamisoba konstituciiT gaTvaliswinebul ZiriTad uflebebTan, 

maSin mosamarTles aqvs sakonstitucio sasamarTloSi sakonstitucio 

wardginebiT mimarTvis ufleba.

12
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muxli 5. kanonisa da samarTlis analogia

1. kanonSi pirdapir gauTvaliswinebeli urTierTobis mosawesrige-

blad gamoiyeneba yvelaze ufro msgavsi urTierTobis maregulirebeli 

samarTlis norma (kanonis analogia).

2. Tu kanonis analogiis gamoyeneba SeuZlebelia, urTierToba unda 

mowesrigdes samarTlis zogadi principebis safuZvelze, agreTve sa-

marTlianobis, keTilsindisierebisa da zneobis moTxovnebis Sesabamis-

ad (samarTlis analogia).

3. specialuri urTierTobebis momwesrigebeli normebi (sagamonak-

liso normebi) ar SeiZleba gamoyenebul iqnes analogiiT.

I. zogadi debulebani .................................................................................... 30

1. mizani da gamoyenebis sfero ................................................................ 30

2. cnebebi .................................................................................................... 31

II. gamoyenebis winapirobebi .......................................................................... 31

1. kanonis analogiis .................................................................................. 31

2. samarTlis analogiis ............................................................................ 32

III. analogiis gamoyenebis dauSvebloba ....................................................... 32

1. sagamonakliso normebi .......................................................................... 32

2. sasamarTlo praqtika ............................................................................ 32

I. zogadi debulebani

1. mizani da gamoyenebis sfero

 

me-5 muxlis mizani aris mosamarTlisaTvis me-4 muxliT dakis-

rebuli kanonis gamoyenebisa da marTlmsajulebis ganxorcielebis 

valdebulebis Sesasruleblad aucilebeli samarTlebrivi instru-

mentebis micema. kanonisa da samarTlis analogia kanonis gamoyenebis 

SesaZleblobas iZleva maSinac, roca kanoni xarvezs Seicavs an mo-

sawesrigebel SemTxvevas pirdapir ar iTvaliswinebs.

kanonis xarvezi kanonis sakanonmdeblo procesis bunebriv Tana-

mdev movlenad1 anda samarTlis ganviTarebisaTvis aucilebel 

winapirobad2 iTvleba. urTierTobis momwesrigebeli konkretuli 

normis ararsebobisas me-5 muxli mosamarTles analogiuri urTier-

Tobis momwesrigebeli normis gamoyenebis uflebas aZlevs. 

analogia gamoiyeneba mxolod maSin, roca konkretuli urTier-

Tobis mosawesrigebeli norma gamosayenebel kanonSi ar aris. Sesa-

bamisad, mosamarTle unda darwmundes aseTi normis ararsebobaSi. 

kanonis xarvezi obieqturad unda arsebobdes. kanonis normis arcod-

1 MüKo/Säcker, BGB, 4. Aufl., 2001, Rn. 61. 
2 Knieper, Gesetz und Geschichte, 1996, S. 139-141. 

1
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na ar aZlevs mosamarTles analogiiT sxva normis gamoyenebis ufle-

bas. uzenaesi sasamarTlos azriT, kanonis analogiiT yvelaze ufro 

msgavsi urTierTobis maregulirebeli norma gamoiyeneba mxolod ma-

Sin, Tu sasamarTlo darwmundeba imaSi, rom kanonSi pirdapir ar aris 

gaTvaliswinebuli mosawesrigebeli urTierToba.3 

analogiis adresati aris mosamarTle. mxolod mas SeuZlia sa-

marTalgamoyenebis am meTodiT sargebloba. am gagebiT me-5 muxli 

Seicavs mosamarTlis qcevis standarts.4 sxva Tanamdebobis pirs an 

saxelmwifo organos warmomadgenels ufleba ara aqvs gamoiyenos kan-

onis an samarTlis analogia. 

analogiad ar miiCneva SemTxveva, roca kanoni Seicavs miTiTebas 

sxva normaze da am normis gamoyenebaze. magaliTad, 138-e muxli miu-

TiTebs 139-e da 140-e muxlebis gamoyenebaze. 

2. cnebebi

me-5 muxli erTmaneTisagan ganasxvavebs kanonisa da samarTlis ana-

logias. maT legalur definicias Seicavs rogorc samoqalaqo kode-

qsi, ise saqarTvelos kanoni normatiuli aqtebis Sesaxeb (me-5 muxli). 

kanonis analogiad miiCneva „kanonSi pirdapir gauTvaliswinebel 

SemTxvevaSi“ yvelaze ufro msgavsi urTierTobis maregulirebeli 

samarTlis normis gamoyeneba (5 I).

samarTlis analogia gamoiyeneba kanonis analogiis, e.i. msgavsi ur-

TierTobis maregulirebeli samarTlis normis ararsebobis SemTx-

vevaSi da gulisxmobs urTierTobis mowesrigebas samarTlis zogadi 

principebis safuZvelze (5 II).

II. gamoyenebis winapirobebi

1. kanonis analogiis

 

aRiarebuli Sexedulebis Tanaxmad, analogiis gamoyenebis winapiro-

ba aris kanonis e.w. daugegmavi, e.i. winaswar gauTvaliswinebeli ar-

asrulyofileba.5 im SemTxvevebSi, roca kanonmdebels urTierToba 

mowesrigebis gareSe Segnebulad aqvs datovebuli, kanonis analogia 

ar gamoiyeneba. amitom unda Semowmdes, dagegmil xarvezTan gvaqvs 

saqme Tu ara. 

analogiis wesiT SeiZleba mxolod ZalaSi arsebuli normis gamoye neba. 

Zaladakarguli kanonis normebis gamoyeneba analogiiT dauSvebelia,6 

3  saq. uzenaesi sasamarTlos 2013 wlis 16 oqtombris gadawyvetileba saqmeze #as-321-306-

2013. 

4 kereseliZe, uzogadesi cnebebi, gv. 64. 

5  Coing/Honsell in Staudinger BGB, Eckpfeiler des Zivilrechts, B. Einleitung, 2010, Rn. 61. 
6 Sdr. Larenz/Wolf, AT, §4, Rn. 80.
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Tundac Zaladakarguli kanonis norma srulyofilad awesrigebdes 

am urTierTobebs.

analogiuri norma SeiZleba iyos erTi an ramdenime. amitom mosa-

marTlis mizanSewonilobazea damokidebuli, Tu romel normas ga-

moiyenebs analogiiT. miuxedavad amisa, yoveli norma „yvelaze ufro 

msgavs urTierTobas“ unda awesrigebdes.

norma analogiuria Tu ara, unda gadawydes normis ganmartebis 

safuZvelze. aqedan gamomdinare, ganmarteba da analogia samarTlis 

meTodologiis centraluri institutebia.7 amiT aixsneba is faqti, 

rom kanonisa da samarTlis analogiis sakiTxebis ganxilva, rogorc 

wesi, xdeba normaTa ganmartebis meTodebisa da saxeebis ganxilvis 

paralelurad.8

kanonis analogiis wesiT analogiuri normis gamoyenebisas 

mniSvnelovania kanonis miznis gansazRvra, radgan swored kanonis miz-

ani iZleva pasuxs kiTxvaze, SeiZleba Tu ara mosawesrigebeli urTi-

erTobis mimarT analogiuri normis gamoyeneba. 

2. samarTlis analogiis

 

kanonis analogiisagan gansxvavebiT, samarTlis analogiis gamoye-

neba ufro rTulia, radgan mosamarTles am dros davis gadawyveta 

uwevs ara konkretuli, Tundac analogiuri normis safuZvelze, ar-

amed samarTlis zogadi principebis safuZvelze, romlebic unda Se-

esabamebodes samarTlianobis, keTilsindisierebisa da zneobis moT-

xovnebs.

samarTlis analogiis gamoyenebis arsebiTi winapirobaa kanonis 

konkretuli normis ararseboba, romlis safuZvelzec SesaZlebeli 

iqneboda davis gadawyveta. 

samarTlis analogiis sirTule imaSi mdgomareobs, rom mosamar-

Tles uwevs abstraqtuli cnebebiTa da kategoriebiT operireba. sa-

marTlis zogad principebTan erTad, dakonkretebas moiTxovs samar-

Tlianobis, keTilsindisierebisa da zneobis cnebebic.

III. analogiis gamoyenebis dauSvebloba

1. sagamonakliso normebi

 

specialuri urTierTobebis momwesrigebel normebs samoqalaqo 

kodeqsi sagamonakliso normebs uwodebs (5 III) da maTi gamoyeneba 

analogiis wesiT dauSvebelia. Tumca dazustebas saWiroebs TviTon 

specialuri urTierTobebisa da maTi momwesrigebeli normebis cneba. 

7 Coing/Honsell in Staudinger BGB, Eckpfeiler des Zivilrechts, B. Einleitung, 2010, Rn. 61.
8 mag., TumaniSvili, Sesavali saqarTvelos kerZo samarTalSi, 2012, gv. 23-29. 
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Cveulebriv, aseTi normebi kanonmdeblis mier eqskluziurad miiRe-

ba da konkretuli samarTlebrivi urTierTobis mowesrigebas isaxavs 

miznad.9

literaturaSi gakritikebulia kanonmdeblis aseTi mkacri midgoma 

sagamonakliso normebis analogiiT gamoyenebis akrZalvis mimarT. am 

mosazrebis mixedviT, mosamarTlis gadasawyveti unda iyos analogi-

iT nebismieri normis gamoyenebis sakiTxi.10 

sagamonakliso normis magaliTad uTiTeben 624-e muxls, romlis 

mixedviT sesxis xelSekrulebis namdviloba werilobiTi formis 

ararsebobisas ar SeiZleba mxolod mowmeTa CvenebiT dadgindes. am 

wesis gamoyeneba sxva xelSekrulebebis mimarT ar SeiZleba.11

2. sasamarTlo praqtika

 

sasamarTlo praqtika xSirad awydeba sagamonakliso normebis gan-

martebisa da maTi kvalifikaciis sakiTxebs. 

Sromis-samarTlebrivi kontraqtis mimarT samoqalaqo kodeqsis 

normebis gamoyenebis sakiTxze uzenaesma sasamarTlom Semdegi gan-

marteba gaakeTa: „specialuri xasiaTis norma, romelic specialur 

subieqtTa urTierTobas awesrigebs, ar SeiZleba gamoyenebul iqnes 

sxva specialuri urTierTobis mosawesrigeblad analogiis saxiT, 

xolo, rac Seexeba zogad normebs, romlebic kerZosamarTlebrivi 

urTierTobis sivrceSi zogadi xasiaTis debulebebs Seicavs, isini 

gamoyenebul unda iqnes specialuri urTierTobebis mowesrigebis 

dros, Tu aRniSnuli urTierTobebis mowesrigebas specialuri kano-

ni ar iTvaliswinebs“.12 

uzenaesma sasamarTlom 832-e muxliT gaTvaliswinebuli e.w. sub-

rogaciis wesi13 daaxasiaTa rogorc sagamonakliso xasiaTis norma, 

romelic specialur urTierTobebs aregulirebs da dauSveblad 

miiCnia misi gamoyeneba piradi dazRvevis mimarT analogiis wesiT re-

gresuli moTxovnis dasasabuTeblad.14 

sagamonakliso normad CaTvala uzenaesma sasamarTlom mewarmeTa 

Sesaxeb kanonis 32-e muxli, romelic awesrigebs solidaruli pasux-

ismgeblobis sazogadoebasa da mis partniorebs Soris urTierTobas, 

da dauSveblad miiCnia analogiis wesiT misi gamoyeneba Sps-asa da mis 

9 kereseliZe, uzogadesi cnebebi, gv. 63. 

10 kereseliZe, uzogadesi cnebebi, gv. 63. 

11  pepanaSvili, saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli, Tbilisi, 

2014, gv. 106. 

12 susg samoq. 1/2008, gv. 21. 

13   dawvrilebiT ix. mowoneliZe, subrogacia rogorc mzRvevelis moTxovnis dakmayofileb-

is saSualeba, 2015, sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis 

mosapoveblad. 

14  saq. uzenaesi sasamarTlos 2012 wlis 17 Tebervlis #as-663-624-2011 ganCineba, gv. 72: 

http://www.supremecourt.ge/files/upload-file/pdf/kr201211.pdf

12

13

14

15
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partniorebs Soris urTierTobaze.15 

uzenaesma sasamarTlom specialur sagamonakliso normad CaTvala 

274 IV muxli da giravnoba Sewyvetilad ar miiCnia ganaCenis safuZvel-

ze saxelmwifos sakuTrebaSi usasyidlod gadasul giravnobiT dat-

virTul avtomanqanaze.16

analogiis wesiT dauSvebelia vadebTan dakavSirebiT saproceso 

normis gamoyeneba materialur samarTalSi, _ aRniSna uzenaesma sasa-

marTlom samoqalaqo-saproceso kodeqsis 61-e muxlis analogiiT ga-

moyenebis sakiTxis Semowmebisas.17 

15  saq. uzenaesi sasamarTlos 2014 wlis 31 ianvris gadawyvetileba saqmeze #as-771-732-

2013. 

16  saq. uzenaesi sasamarTlos 2012 wlis 8 oqtombris gadawyvetileba saqmeze #as-743-699-

2012.

17  saq. uzenaesi sasamarTlos 2013 wlis 1 noembris gadawyvetileba saqmeze #as-1595-1498-

2012.

16
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muxli 6. samoqalaqo kanonTa ukuqceviTi Zala

kanonebsa da kanonqvemdebare normatiul aqtebs ara aqvT ukuqcevi-

Ti Zala, garda im SemTxvevebisa, roca es pirdapir aris kanoniT gaTval-

iswinebuli. ar SeiZleba kanons mieces ukuqceviTi Zala, Tu igi zianis 

momtania an auaresebs piris mdgomareobas.

I. normis arsi da daniSnuleba kodeqsSi ..................................................... 35

II. ukuZalis saxeebi ....................................................................................... 35

1. namdvili (retroaqtiuri) ukuZala ...................................................... 36

2. aranamdvili (retrospeqtuli) ukuZala .............................................. 38

I. normis arsi da daniSnuleba kodeqsSi

me-6 muxlSi daregulirebuli kanonis ukuZalis akrZalva norma-

tiuli aqtebis Sesaxeb kanonis 24-e muxlis Sinaarsis msgavsia da kon-

stituciis 42-e muxlis me-5 punqtSi daregulirebuli ukuZalis zog-

adi saxis akrZalvis gagrZeleba. miuxedavad imisa, rom konstituciaSi 

daregulirebuli ukuZalis akrZalva Tanabrad moqmedebs samarTlis 

yvela sferoSi, kanonmdebelma mainc CaTvala saWirod samoqalaqo 

kodeqsSi daezustebina normis ukuZalis dasaSvebobis/dauSveblobis 

konkretuli wesi. 

aRsaniSnavia, rom normatiuli aqtebis Sesaxeb kanonis 24-e muxli 

ufro metad morgebulia sisxlis samarTalze1 da mas naklebi dat-

virTva aqvs samoqalaqo samarTalSi. kerZod, 24 II muxlis formulire-

ba „normatiul aqts, romelic adgens an amZimebs pasuxismgeblobas, 

ukuZala ara aqvs“ _ sisxlissamarTlebrivi xasiaTisaa. Sesabamisad, 

me-6 muxlis me-2 winadadebis formulireba _ „Tu igi zianis momta-

nia an auaresebs piris mdgomareobas“ _ iTvaliswinebs samoqalaqo-sa-

marTlebrivi urTierTobis xasiaTs. kanonmdeblis mizani me-6 muxlis 

danawesis SemoRebiT aris ukuZalis akrZalvisa da dasaSvebobis zoga-

di wesis Semotana samoqalaqo samarTalSi. gasaTvaliswinebelia isic, 

rom sisxlis samarTalSi ukuZalis absoluturi akrZalva ar vrcel-

deba zogadad mTel samarTlebriv sistemaze.2 amasTanave, normis uku-

Zalis daSveba yovelTvis ar ewinaaRmdegeba konstitucias (maT Soris 

sisxlis samarTalSic3). 

II. ukuZalis saxeebi 

me-6 muxlis 1-li winadadeba gansazRvras ukuZalis dasaSvebobis 

an dauSveblobis aucilebel pirobas: kanonSi (an ganmartebiT baraT-

1  sisxlis samarTalSi ukuZalis moqmedebasTan dakavSirebiT ix. turava, saqarTvelos kon-

stituciis komentari, 2013, gv. 558 da Semdg. muxlebi. 

2  Svabe, germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, gv. 335. 

3 turava, iqve. 
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Si, romelic Tan erTvis kanons) pirdapir unda iyos miTiTebuli Seta-

nili cvlileba moqmedebs Tu ara warsulSi dasrulebul an mimdinare 

urTierTobebze. magaliTad: 2013 wlis 12 dekembris kanonSi samoqa-

laqo kodeqsSi cvlilebebis Taobaze, romlis mixedviTac ganisaz-

Rvra fizikur pirebs Soris gaformebuli ipoTekis xelSekrulebisa 

da ipoTekiT datvirTuli uZravi nivTis kreditoris (ipoTekaris) 

sakuTrebaSi gadasvlis sxvagvari wesi, miTiTebulia, rom „am kanonis 

amoqmedeba ar gamoiwvevs mis amoqmedebamde dadebuli xelSekrule-

bebis pirobebis gadaxedvas“. Tu mocemuli iqneboda sapirispiro 

formulireba da kanonmdebeli miuTiTebda, rom „kanonSi Setanili 

cvlilebebi vrceldeba dasrulebul an mimdinare urTierTobebze 

da iwvevs xelSekrulebebis gadaxedvas“, maSin kanonSemfardebels 

yovel calkeul SemTxvevaSi mouwevda Sefaseba _ ganxorcielebu-

li cvlileba xom ar iqneboda zianis momtani an xom ar gaauaresebda 

piris mdgomareobas.4 rogorc vxedavT, kanonmdebeli kanonis ukuZa-

lis dasaSvebobis Sesamowmeblad awesebs or safexurs: 1. ukuZalis 

Sesaxeb daTqma unda iyos miTiTebuli kanonSi da 2. kanonis ukuZa-

la ar unda amZimebdes piris mdgomareobas. „damamZimebeli kanoni ar 

aris mxolod iseTi kanoni, romelic iTvaliswinebs raime saxis ga-

dasaxads an raimes akrZalvas, aramed aq igulisxmeba yvela moqmedi 

norma, romelic auaresebs piris/pirTa samarTlebriv mdgomareobasa 

da pozicias“.5 Tumca, samoqalaqo-samarTlebriv urTierTobebSi yo-

velTvis rTulia Sefasdes ramdenad uaresdeba piris mdgomareoba an 

ramdenad adgeba mas ziani, vinaidan samoqalaqo-samarTlebriv urTi-

erTobaSi yovelTvis ori mxarea da kanonis cvlilebiT erTis mdgo-

mareoba SesaZloa umjobesdebodes, xolo meoris uaresdebodes.6 

imisda mixedviT, Tu rogori saxiT exeba kanoni warsulSi dasrule-

bul urTierTobas an warsulSi dawyebul da mimdinare urTierTobas, 

erTmaneTisagan ganasxvaveben namdvil (retroaqtiur) da aranamdvil 

(retrospeqtul) ukuZalas. 

1. namdvili (retroaqtiuri) ukuZala 

 

„namdvili (retroaqtiuri) ukuZala saxezea, rodesac kanoni mogvi-

anebiT, anu garkveuli drois gasvlis Semdeg, axorcielebs warsulSi 

mowesrigebuli, amowuruli da realizebuli faqtobrivi elementebis 

cvlilebas da amiT iWreba maT sferoSi“.7 namdvili ukuZalis mqone 

kanonebis arakonstituciuroba gamomdinareobs konstituciiT garan-

tirebuli Tavisuflebis fundamenturi uflebebisa da samarTlebri-

4 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 61.

5 Svabe, iqve.

6 kereseliZe, qarTuli samarTlis mimoxilva 7/2004-1, gv. 20.

7  Svabe, germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, gv. 

335. 
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vi saxelmwifos principidan.8 ukuZalis akrZalvis safuZveli ukav-

Sirdeba samarTliani saxelmwifos ideas, rameTu kanonismieri ndobis 

principi, amasTanave, gulisxmobs kanonebis stabilurad arsebobis 

principsac: mas, visac kanoni exeba, ufleba aqvs hqondes molod-

ini, rom darRveuli ufleba darRvevis momentSi arsebuli kanoniT 

gadawydeba. samoqalaqo urTierTobaSi monawile pirebs unda hqon-

deT kanonieri ndoba moqmedi normebis mimarT, rac gulisxmobs imas, 

rom dRes ganxorcielebuli moqmedeba momavalSi miRebuli kanoniT 

ar iqneba gadawyvetili. Sesabamisad, samarTlebrivi mdgomareobis 

gamauaresebeli kanonebi, romlebic ukuqceviTi ZaliT awesrigeben 

ukve amowurul garemoebebs, rogorc wesi, ar Seesabameba samarTle-

brivi saxelmwifos princips, romlis erT-erTi ZiriTadi komponentia 

samarTlebrivi stabiluroba, rac, pirvel rigSi, calkeuli moqala-

qis ndobis dacvas gulisxmobs9, ndobaSi ki igulisxmeba is, rom aR-

iarebuli, ucvleli darCeba ukve amowurul faqtobriv elementeb-

sa da garemoebebTan dakavSirebuli samarTlebrivi Sedegebi10 (mag., 

kanonmdebeli, rogorc wesi, arRvevs samarTlebriv stabilurobas, 

rodesac is gadasaxadis gadaxdis wessa da odenobas gadamxdelis sa-

zianod ukuqceviTi ZaliT cvlis). daculia samarTalsubieqtis ndoba 

kanonis da ara samarTlebrivi mdgomareobis mimarT, romelic kanonis 

SefardebiT (dadgenili praqtikiT) warmoiqmneba.11 

gamomdinare zemoaRniSnulidan, namdvili ukuZala ZiriTad SemTx-

vevebSi srulad dauSvebelia. SesaZlebelia mxolod ramdenime SemTx-

vevis gamoyofa, rodesac misi dasaSveboba SeiZleba gamarTlebuli 

iyos:12 1. mosalodneli iyo kanonis Secvla da axali regulirebis 

SemoReba,13 anu maSin, rodesac dadga kanoniT gaTvaliswinebuli Ses-

abamisi samarTlebrivi Sedegi, mosalodneli iyo axali normis miRe-

ba (mag., manamde arsebuli myarad dadgenili sasamarTlo praqtikis 

kodi ficireba). am SemTxvevaSi mxolod sakanonmdeblo iniciativebi 

ar iTvleba sakmarisad da ukuZalis dasaSvebobis argumenti ver iqne-

ba is, rom mosalodneli iyo axali kanonis miReba, radgan wardgenili 

iyo kanonproeqti da es samarTalsubieqtma icoda. cnobilia, rom 

sakanonmdeblo procesi dakavSirebulia bevr winaRobasTan da kanon-

proeqtic SeTavazebuli redaqciiT yovelTvis ar Sedis ZalaSi. amis 

8 Schönfeld, Bergmann, DStR 2015, 257.
9  Svabe, germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, gv. 335; 

„kanonmdebels ar aqvs ufleba umaRlesi instanciis sasamarTlos mier saTanadod gamoy-

enebuli norma Secvalos ukuqceviTi ZaliT mxolod im mizniT, rom sasamarTlo praqtika 

kanonTan Seusabamo gaxados da Seasworos“, _ amonaridi gadawyvetilebidan BVerfGE 18, 
429 - 440.

10 BVerfGE 13, 261 - 274. 
11 Schönfeld, Bergmann, DStR 2015, 257. 
12  SemTxvevaTa aRniSnuli jgufebi moyvanilia germaniis umaRlesi federaluri sakon-

stitucio sasamarTlos mier dadgenili praqtikidan. 

13 BVerfGE 13, 261 (272). 
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daSveba daangrevda moqalaqis ndobas samarTlebrivi stabilurobis 

mimarT. msgavs SemTxvevebSi yovelTvis gasaTvaliswinebelia sakanon-

mdeblo procesis gamWvirvalobis xarisxic. 2. Zveli kanoni iyo bund-

ovani da araerTazrovani da kanonmdebelma es xarvezi cvlilebiT 

gamoaswora.14 kanonmdeblis amgvari Careva ukve dasrulebul ur-

TierTobebSi gamarTlebulia, vinaidan samarTlebrivi saxelmwifos 

principi moiTxovs, rom axali gamarTuli normiT aRdges samarTle-

brivi stabiluroba da usafrTxoeba.15 am jgufs miekuTvneba aseve 

is SemTxvevebi, rodesac normis Sinaarsi calsaxad konstituciasTan 

da mTlian samarTlebriv sistemasTan Seusabamo Sinaarss atarebs da 

es samarTalsubieqtebis mier naTlad SesamCnevia.16 3. axali kanonis 

SemoReba ar iwvevs mniSvnelovan zians da piris samarTlebrivi mdgo-

mareobis gauaresebas.17

2. aranamdvili (retrospeqtuli) ukuZala

 

namdvili ukuZala, romelic ereva warsulSi dasrulebul samarT-

lebriv urTierTobaSi, gansxvavdeba awmyo drois, aqtualuri da jer 

kidev amouwuravi faqtobrivi elementebis samarTlebriv urTier-

TobaTa sferoSi Carevisa da maTze zegavlenisagan (e.w. aranamdvili, 

retrospeqtuli ukuZala).18 am dros saxezea warsulSi dawyebul da 

awmyoSi mimdinare samarTalurTierTobaSi Careva. aranamdvili uku-

Zala ZiriTadad dasaSvebia da konstituciasTan Sesabamisi, magali-

Tad, sasamarTlo procesis mimdinareobisas kanonmdeblis mier sasa-

marTlo da saadvokato xarjebis gazrda,19 saproceso vadebis gazrda 

an Semcireba,20 sagadasaxado valdebulebebis (ganWvretadi) Secvla 

(magaliTad, 2015 wlis 25 ivliss Sevida ZalaSi kanoni, romliTac 2015 

wlis sagadasaxado wlisaTvis qonebis gadasaxadi 15%-dan izrdeba 

20%-mde, vinaidan qonebis gadasaxadis gadaxda 2015 wlis kalendaru-

li wlisTvis 2016 wlis 1 aprilamde uwevs, sagadasaxado-samarTle-

brivi urTierToba ar aris jer dasrulebuli, Sesabamisad, saxezea 

aranamdvili ukuZalis SemTxveva). 

maSasadame, rogorc wesi, aranamdvili ukuZala dasaSvebia da 

dauSvebelia mxolod gamonaklis SemTxvevebSi, vinaidan ar arsebobs 

zogadi absoluturi ndobis principi kanonebis mudmiv (Seucvlel) 

moqmedebasTan dakavSirebiT da kanonmdebels unda hqondes SesaZle-

bloba sakanonmdeblo CarevebiT moaxdinos reagireba saxelmwifos 

14 BVerfGE 7, 129 (151); 11, 64 (73); 13, 261 (272). 
15 Svabe, gv. 336. 

16 BVerfGE 13, 215 (224); 19, 187 (197).
17 BVerfGE 14, 288 (299); 337 22, 241 (252). 
18 Svabe, iqve. 

19 ix. BVerfGE 11, 139 - 149.
20 saq. uzenaesi sasamarTlos 2010 wlis 13 Tebervalis # as-58-57-2010 ganCineba.

7
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winaSe damdgari gamowvevebis dasaregulireblad. Sesabamisad, ar ar-

sebobs absoluturi ndoba normebis stabilurobis mimarT, vinaidan 

rogorc sazogadoebriv-samarTlebrivi urTierTobebi, kanonebic 

unda ganicdides cvlilebas. aranamdvili ukuZalis dauSvebloba 

SesaZloa saxeze iyos maSin, rodesac 1. kanoni axdens iseT Carevas, 

romelsac samarTalsubieqti ver gaiTvaliswinebda da Sesabamisad, 

Tavis moqmedebasac ver Seusabamebda dagegmil cvlilebas. moqalaqe 

ver miuTiTebs samarTlebrivi stabilurobisadmi ndobaze, rodesac 

dagegmili cvlilebebis Sesaxeb sajaro diskusiebi gaimarTeba, an 

saxelmwifo organoebi Caatareben sainformacio kampaniebs dagegmi-

li cvlilebebis danergvis mizniT; amis Semowmeba unda moxdes mkac-

ri masStabiT. 2. moqalaqis ndoba ufro met dacvas imsaxurebs, vidre 

kanoniT dagegmili cvlilebis sargebeli. yovel calkeul SemTxveva-

Si amis dadgena unda moxdes Tanazomierebis SemowmebiT: erT mxares 

dgas saxelmwifos mier kanonis cvlilebiT misaRwevi sargebeli, 

xolo meore mxares sapirwoned _ samarTalsubieqtis samarTlebri-

vi mdgomareobis damZimeba. Tanazomierebis principidan gamomdinare, 

mniSvnelovania, rom kanonmdebeli qmnides gardamaval debulebebs. 

magaliTisaTvis: 50 wlis policielma kreditiT iyida saxli, romlis 

gadaxdac mas misi xelfasis gaTvaliswinebiT 15 weli mouwevs. miRe-

bulma kanonma policielebisTvis sapensio asaki daswia 60 wlamde. 

im SemTxvevaSi, Tu kanoni ar gaiTvaliswinebs gardamaval debulebas 

(mag., „policielebi, romlebsac am kanonis miRebamde SeusruldaT 

50 weli, ufleba aqvT sapolicio saqmianoba ganaxorcielon kidev 15 

weli“), maSin SeiZleba CaiTvalos, rom kanoni Tanazomierebis prin-

cipis Seusabamo da arakonstituciuria. am midgomas iziarebs qarTu-

li sasamarTlo praqtika, magaliTad, SromiT-samarTlebriv davebSi, 

saapelacio sasamarTlom ar gaiziara pirveli instanciis msjeloba, 

rom 2013 wlis 12 ivniss Sromis kodeqsis 38 VI muxlSi Sesuli cvlile-

ba gasaCivrebis erTTviani vadis SemoRebis Taobaze gavrcelebuliyo 

kanonis miRebamde dawyebul SromiT-samarTlebriv urTierTobebze 

da Seemcirebina manamde kanoniT arsebuli gasaCivrebis 3-wliani xan-

dazmulobis vada.21

21 Tbilisis saapelacio sasamarTlos 2014 wlis 9 ivlisis # 2b/2099-14.
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muxli 7. kerZo samarTlis obieqtebi

kerZosamarTlebrivi urTierTobis obieqti SeiZleba iyos qonebrivi 

an araqonebrivi Rirebulebis materialuri da aramaterialuri sikeTe, 

romelic kanoniT dadgenili wesiT brunvidan ar aris amoRebuli.

I. zogadi debulebani .................................................................................... 40 

1. mizani da gamoyenebis sfero ................................................................ 40

2. obieqtis cneba ....................................................................................... 41

II. nivTebi ........................................................................................................ 41
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2. uZravi nivTebi ....................................................................................... 42

3. moZravi nivTebi ...................................................................................... 42

III. aramaterialuri qonebrivi sikeTeebi .................................................... 43

1. cneba ........................................................................................................ 43

2. uflebebi ................................................................................................ 43

3. moTxovnebi ............................................................................................. 43 

IV. qoneba da misi monawileoba samoqalaqo brunvaSi ................................ 44 

1. cneba ........................................................................................................ 44 

2. monawileoba samoqalaqo brunvaSi ....................................................... 44 

V. sawarmo, rogorc kerZo samarTlis obieqti ......................................... 45 

1. cneba ........................................................................................................ 45 

2. sawarmo, rogorc nasyidobis obieqti ................................................. 46 

I. zogadi debulebani

1. mizani da gamoyenebis sfero

 

me-7 muxli Seicavs kerZo samarTlis obieqtebis legalur defini-

cias da mas mxolod saorientacio funqcia aqvs. qonebrivi obieqtebis 

calkeuli saxeebi da samoqalaqo brunvaSi maTi monawileobis pirobe-

bi ganmtkicebulia sanivTo samarTalSi.

me-7 muxli ganxilul unda iqnes 147-e muxlTan kavSirSi. me-7 mux-

lis „obieqti“ da 147-e muxlis „qoneba“ identuri cnebebia.1

me-7 muxli gulisxmobs sikeTeebs, romlebic brunvidan ar aris 

amoRebuli. amitom iseTi araqonebrivi sikeTeebi, rogoricaa pativi, 

Rirseba, saqmiani reputacia, saxeli da maTi msgavsi sxva araqonebrivi 

sikeTeebi, marTalia, warmoadgenen samoqalaqo-samarTlebrivi dacvis 

obieqtebs, magram ara samoqalaqo brunvis obieqtebs. Sesabamisad, maTi 

kvalifikacia me-7 da 147-e muxlebiT ar aris marTebuli.2 

1  ix. kereseliZe, uzogadesi cnebebi, gv. 185; Wanturia, samoqalaqo samarTlis zogadi 

nawili, 2011, gv. 139.

2 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 139.

1
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2. obieqtis cneba

kerZo samarTlis obieqti (qoneba), me-7 da 147-e muxlebis Tanax-

mad, aris yvela nivTi da aramaterialuri qonebrivi sikeTe, romelTa 

floba, sargebloba, gankargva da SeZena SeiZleba SeuzRudavad, Tuki 

es akrZaluli ar aris kanoniT an ar ewinaaRmdegeba zneobis normebs. 

samoqalaqo kodeqsi ar Seicavs konkretuli obieqtebis CamonaT-

vals. Sesabamisad, moqmedebs principi _ brunvaunariania yvelaferi, 

rac kanoniT ar aris brunvidan amoRebuli. obieqti aris yvelaferi, 

risi flobac SeuZliaT adamianebs da rac marTlwesrigis mier konk-

retul adamians SeiZleba miekuTvnos.3 

kerZo samarTlis obieqtebi iyofa nivTebad da aramaterialur 

qonebriv sikeTeebad.

II. nivTebi

1. cneba

 

nivTebis legalur definicias samoqalaqo kodeqsi ar icnobs.4 

iuridiul literaturaSi arsebuli Sexedulebis Tanaxmad, nivTebi 

pirovnulobas moklebuli, brunvaunariani, pirTa batonobas daqvem-

debarebuli, naturiT gamijnuli da sxeulebrivad erTiani sagnebia.5 

nivTebis normatiuli cnebis mixedviT nivTebs ganekuTvneba iseTi 

sagnebi, romelTa floba, sargebloba, gankargva da SeZena SesaZlebe-

lia marTlzomierad da zneobis normebis darRvevis gareSe (147).

adamiani an misi sxeuli ar warmoadgens nivTs.6 adamianis sxeulis 

nawilebi nivTebad SeiZleba gadaiqcnen mxolod adamianis organiz-

midan maTi mocilebisa da maTze garigebis dadebis momentidan, Tuki 

kanonmdeblobiT es akrZaluli ar aris.7 qarTul samarTalSi ada-

mianis sxeulis nawilebis gasxviseba SesaZlebelia kanoniT adamianis 

organoTa gadanergvis Sesaxeb.8

sadavoa adamianis cxedris (gvamis) miCneva nivTad.9 

cxovelebs samoqalaqo kodeqsi ar miiCnevs nivTebad, Tumca maTi 

gaTanabreba nivTebTan SesaZlebelia, gansakuTrebiT maSin, roca isini 

nasyidobis an sxva garigebis sagans warmoadgenen.10

3 Sdr. germanul samarTalSi: Schack, BGB-Allgemeiner Teil, 12. Aufl. 2008, Rn. 149.
4  Sdr. germaniis samoqalaqo kodeqsis § 90-s: „nivTebs am kanonis Tanaxmad warmoadgenen 

mxolod sxeulebrivi sagnebi“.

5 zoiZe, qarTuli sanivTo samarTali, gv. 26-28. 

6 zoiZe, qarTuli sanivTo samarTali, gv. 26; kereseliZe, uzogadesi cnebebi, gv. 203.

7 kereseliZe, uzogadesi cnebebi, gv. 204.

8  adamianis sxeulis nawilebis brunvaunarianobis Sesaxeb ix. zoiZe, qarTuli sanivTo sa-

marTali, gv. 27, kereseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, gv. 203-206.

9 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 142-143. 

10 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 143.
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samarTlebrivad mniSvnelovania nivTebis dayofa uZrav da moZrav 

nivTebad.

2. uZravi nivTebi

 

149-e muxlis Tanaxmad, uZrav nivTebs miekuTvneba miwis nakveTi 

masSi arsebuli wiaRiseuliT, miwaze aRmocenebuli mcenareebi, aseve 

Senoba-nagebobani, romlebic myarad dgas miwaze.

sajaro reestris Sesaxeb kanonis me-2 muxlis a qvepunqtis mixed-

viT, uZravi nivTi _ es aris miwis nakveTi masze arsebuli Senoba-nage-

bobebiT an mis gareSe. miwaze mdgari Senobis gayidva samarTlebrivad 

niSnavs miwis nakveTis gayidvas. dauSvebelia saxlis gayidva im miwis 

nakveTis gareSe, romelzec es saxli dgas an piriqiT, miwis nakve-

Tis gazidva masze aRmarTuli kapitaluri nagebobis gareSe, garda 

im SemTxvevebisa, roca iyideba miwis nakveTi, romelic datvirTulia 

aRnagobis uflebiT.11

miwis nakveTi uZrav nivTad miiCneva mxolod maSin, roca is sa-

jaro reestrSi registrirebulia kanoniT dadgenili wesiT.12 arc 

ukanono nageboba miiCneva samoqalaqo samarTlis obieqtad, radgan 

masze kanoniT gaTvaliswinebuli wesiT ar SeiZleba dadgindes arc 

sakuTreba da Sesabamisad, arc mflobeloba.13 

3. moZravi nivTebi

 

samoqalaqo kodeqsi ar Seicavs moZravi nivTebis definicias. mis-

gan gansxvavebiT, sajaro reestris Sesaxeb kanonis me-2 muxlis b qve-

punqti ganamtkicebs moZravi nivTebis cnebas: moZravia nebismieri niv-

Ti, romelic samoqalaqo kodeqsiT ar aris uZravi.

moZravi nivTebis mravalferovnebis gamo maTi CamoTvla sakanon-

mdeblo teqnikis TvalsazrisiT ar aris mizanSewonili. 

sayuradReboa inteleqtualuri Semoqmedebis obieqtebze sakuTre-

bisa da am obieqtebis matareblebze sakuTrebis urTierTkavSiri. 

magaliTad, moZrav nivTs warmoadgens wigni, magnitofiri, disketa, 

kompaqtdiski an cifruli video da a.S. Tumca am nivTebze sakuTre-

bis SeZeniT ar warmoiSoba inteleqtualuri sakuTrebis obieqtze, 

magaliTad, romanze saavtoro ufleba.14

11  ix. CitoSvili, uZrav qonebaze sakuTrebis uflebis warmoSobis ZiriTadi samarTlebrivi 

aspeqtebi, 2006.

12 saq. uz. sasamarTlos 2013 wlis 8 aprilis gadawyvetileba #as-101-6-2013.

13 saq. uzenaesi sasamarTlos 2003 wlis 18 noembris #as-515-1171-03 gadawyvetileba.

14 dawvrilebiT: Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 147.

9
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13

14

15

III. aramaterialuri qonebrivi sikeTeebi

1. cneba

 

aramaterialur qonebriv sikeTeebs ganekuTvneba moTxovnebi da 

uflebebi (152-e muxli), e.w. „usxeulo nivTebi“.15 uflebebisa da 

moTxovnebis aramaterialur qonebriv sikeTed, e.i. obieqtebad aRi-

arebis winapirobebia: a. brunvaunarianoba _ sxva pirTaTvis gadace-

mis SesaZlebloba, b. materialuri sargeblianoba, g. sxva pirisagan 

raimes moTxovnis ufleba.16 

imis gamo, rom aramaterialuri qonebrivi sikeTeebis monawileoba 

samoqalaqo brunvaSi garkveuli specifikiT gamoirCeva, maTze ufle-

bebi da maTi dacva specialuri kanonmdeblobiT aris mowesrigebuli, 

magaliTad, kanoni saavtoro da momijnave uflebebis Sesaxeb.17 

2. uflebebi

aramaterialuri qonebrivi sikeTeebis kategorias ganekuTvneba 

saavtoro da momijnave uflebebi. saavtoro uflebaTa obieqtebs war-

moadgens mecnierebis, literaturisa da xelovnebis nawarmoebebi.18 

aramaterialur qonebriv sikeTeebs warmoadgens uflebebi sam-

rewvelo sakuTrebis obieqtebze (patenti), magaliTad, gamogonebebi, 

sasargeblo modelebi an samrewvelo nimuSebi.19

zogierTi aramaterialur qonebriv sikeTeebs gankuTvnili ufle-

bebi ganmtkicebulia samoqalaqo kodeqsSi, magaliTad, uzufruqti, 

giravnobis ufleba da a.S.

3. moTxovnebi

 

aramaterialur qonebriv sikeTeebs miekuTvneba brunvaunariani 

moTxovnebi. brunvaunariani moTxovnebi SeiZleba iyos rogorc saxel-

Sekrulebo, ise kanonismieri, magaliTad, zianis anazRaurebis moTx-

ovna rogorc saxelSekrulebo, ise deliqturi.

198-202-e muxlebiT gaTvaliswinebuli daTmobadi moTxovnebi gane-

kuTvneba aramaterialur qonebriv sikeTeebs da Sesabamisad, warmoad-

gens samoqalaqo samarTlis obieqtebs.20

15 zoiZe, qarTuli sanivTo samarTali, gv. 46. 

16 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 154.

17 dawvrilebiT: zoiZe, qarTuli sanivTo samarTali, gv. 47-48. 

18 mowesrigebulia kanonSi saavtoro da momijnave uflebebis Sesaxeb. 

19 mowesrigebulia saqarTvelos kanonSi sapatento kanoniT. 

20 zoiZe, qarTuli sanivTo samarTali, gv. 188-199.
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IV. qoneba da misi monawileoba samoqalaqo brunvaSi

1. cneba

 

qonebis cnebas samoqalaqo kodeqsi ramdenime gagebiT iyenebs. 

gansxvavebiT 147-e muxlSi gaTvaliswinebuli qonebisagan, romelic 

obieqtis sinonimad ixmareba, samoqalaqo kodeqsi qonebas sxva gageb-

iTac icnobs. magaliTad, 320-e da 321-e muxlebSi miTiTebuli „qone-

ba“ ar aris konkretuli obieqtis identuri.

erTi gagebiT qoneba niSnavs konkretul qonebriv obieqts, romel-

ic individualizebis gziT samoqalaqo brunvaSi monawileobs (147-e 

muxli), meore gagebiT qoneba warmoadgens qonebriv sikeTeTa erTo-

bliobas, romelic, samoqalaqo brunvis interesebidan gamomdinare, 

dakonkretebas moiTxovs (320).21

rogorc wesi, qonebad miiCneva qonebrivi uflebebis erToblioba, 

romelic konkretul pirs ekuTvnis.22 am azriT, qonebas ganekuTvneba 

mxolod aqtivebi (e.i. uflebebi) da ara pasivebi (e.i. valdebulebebi).23 

aseTi SinaarsiT gamoiyeneba qonebis cneba samoqalaqo pasuxismgeblo-

bis sakiTxis gansazRvrisas, magaliTad, 24 I muxlis mixedviT, iurid-

iul pirs aqvs „sakuTari qoneba“ da „Tavisi qonebiT damoukideblad 

agebs pasuxs“. e.i. qoneba am aspeqtSi warmoadgens im qonebriv sikeT-

eTa erTobliobas, romliTac SesaZlebelia kreditorebis dakmayo-

fileba.

2. monawileoba samoqalaqo brunvaSi

 

qoneba ar warmoadgens erTian obieqts da masze uflebis dafiq-

sireba calkeuli nivTebis msgavsad SeuZlebelia. magaliTad, ar 

SeiZleba mTliani qonebis registracia sajaro reestrSi, rac Sesa-

Zlebelia calkeul uZrav nivTebze. qoneba SeiZleba Seicavdes iseT 

obieqtebsac, romelTac ar sWirdebaT registracia. 

qoneba ar aris sanivTo samarTlis erTi konkretuli obieqti. miuxe-

davad imisa, rom 254-e muxli saubrobs „qonebis dagiravebaze“,24 ar 

SeiZleba qonebis dagiraveba an ipoTekiT datvirTva imgvarad, ro-

gorc es xdeba calkeuli moZravi an uZravi nivTebis SemTxvevaSi.25 

qoneba ar warmoadgens samarTlebrivi dacvis erTian obieqts. magal-

iTad, zogadad, qonebis mimarT ar gamoiyeneba vindikacia, rogorc es 

21 dawvrilebiT: Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 158.

22  Sdr. mag., germanul samarTalSi aseTad miiCneva uflebebi, romelTa Rirebulebis fu-

ladi gamoxatva SesaZlebelia da romelTac bazarze garkveuli fasi aqvT: Rüthers/Stadler, 
Allgemeiner Teil des BGB, 16. Aufl., § 12, Rn. 1; Larenz/Wolf, Allgemeiner Teil, § 21, I 1 Rn. 8. 

23 Sdr. Larenz/Wolf, Allgemeiner Teil, § 21 I 1 Rn. 3 ff.
24 es gamoTqma samoqalaqo kodeqsSi Sevida 2006 wlis cvlilebebis Sedegad.

25 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 159.
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sxvisi ukanono mflobelobidan nivTis gamoTxovis dros xdeba.

qoneba SeiZleba iyos valdebulebiT-samarTlebrivi garigebebis sa-

gani. aseTi garigebisaTvis samoqalaqo kodeqsi savaldebulo weri-

lobiT formas moiTxovs. magaliTad, 321-e muxlis Tanaxmad, xelSe-

kruleba, romliTac erTi mxare iRebs valdebulebas, mTeli Tavisi 

amJamindeli qoneba an am qonebis nawili gadasces sxvas, moiTxovs 

werilobiT formas. es garemoeba ar gadaaqcevs qonebas samarTlis 

obieqtad da sakuTrebis gadacema SemZenze xdeba qonebaSi Semaval 

calkeul qonebriv obieqtebze sakuTrebis gadacemisTvis dadgenili 

wesis mixedviT.

samoqalaqo brunvaSi monawileoben mxolod calkeuli obieqtebi, 

Tumca samoqalaqo kodeqsi mraval adgilas iyenebs qonebis cnebas, 

magaliTad, meuRleTa saerTo qoneba 1158-e muxlis mixedviT.26 

V. sawarmo, rogorc kerZo samarTlis obieqti

1. cneba

 

sawarmos, rogorc kerZo samarTlis obieqts, samoqalaqo kodeqsi 

calke ar ganamtkicebs. arc kanoni mewarmeTa Sesaxeb icnobs sawarmos 

legalur definicias.27 termins „sawarmo“ 65 II muxli arasrulwlovanis 

emansipaciasTan kavSirSi iyenebs. miuxedavad amisa, sawarmos, rogorc 

mewarme subieqtis sakuTrebaSi an mflobelobaSi myofi samewarmeo 

miznebisaTvis gamoyenebuli nivTebisa da uflebebis erTobliobas,28 

ekonomikur urTierTobebSi didi mniSvneloba aqvs. dasazustebelia 

sawarmos obieqtunarianoba samoqalaqo samarTlisaTvis. 

gavrcelebuli Sexedulebis mixedviT, sawarmo warmoadgens qone-

briv kompleqss, romelic Sedgeba rogorc materialuri qonebrivi 

sikeTeebisagan (miwis nakveTebi, qarxnebi, manqana-danadgarebi da a.S.), 

ise aramaterialuri qonebrivi sikeTeebisagan (patentebi, moTxovne-

bi, sxvadasxva ufleba da a.S.), e.i. nivTebisa da qonebrivi uflebebis 

erTobliobas.29 TiToeuli es sikeTe TviTon warmoadgens samoqalaqo 

brunvis obieqts. Sesabamisad, ar aris mizanSewonili sawarmos aRi-

areba samoqalaqo samarTlis erT obieqtad.30 

26 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 160.

27  sawarmos cnebis Taobaze ix. Wanturia/niniZe, mewarmeTa Sesaxeb kanonis komentari, gv. 

12-13.

28 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 161.

29  kereseliZe, uzogadesi cnebebi, gv. 208; Wanturia, samoqalaqo samarTlis zogadi nawili, 

2011, gv. 161-162.

30 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 162. 
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2. sawarmo, rogorc nasyidobis obieqti

 

marTalia, sawarmo samoqalaqo samarTlis erT obieqts ar war-

moadgens, magram sawarmos SeZena an gasxviseba aris samarTlebrivi 

regulirebis sagani da mizani. magaliTad, sawarmoTa SeZenas evropis 

kavSirSi calke direqtiva awesrigebs, kerZod, 2004 wlis 21 aprilis 

direqtiva sawarmos SeZenis Taobaze savaldebulo SeTavazebis Se-

saxeb.31

erTmaneTisagan ganasxvaveben sawarmoTa SeZenis an gasxvisebis or 

SesaZleblobas: pirveli, sawarmos, rogorc qonebis, yidva (Asset Deal), 
da meore, sawarmos wilebis, aqciebis yidva (Share Deal). es cnebebi 

umTavresad gamoiyeneba fasiani qaRaldebis bazris samarTalSi da 

isini scdeba samoqalaqo samarTlis farglebs.32 

sawarmos, rogorc qonebis, nasyidobisas sakuTrebis gadace-

ma SemZenze xdeba sawarmoSi Semavali yvela qonebrivi obieqtis 

cal-calke gadacemiT. erTmanTisagan unda gaimijnos sawarmos gasx-

visebis valdebulebiT-samarTlebrivi xelSekruleba da sawarmos 

qonebriv obieqtebze sakuTrebis gadacemis sanivTo-samarTlebrivi 

wesi. magaliTad, Tu sawarmos SemadgenlobaSi Sedis miwis nakveTi, ma-

Sin masze sakuTrebis gadacemisaTvis aucilebelia sawarmos SemZenis, 

rogorc mesakuTris, registracia sajaro reestrSi, Tumca sawarmos 

sxva qonebrivi obieqtebisaTvis aseTi registracia savaldebulo ar 

aris.33

Sps-is wilebis an saaqcio sazogadoebis aqciebis nasyidobisas 

SemZeni moipovebs kontrols sawarmoSi Semaval qonebriv obieqteb-

ze, SemZenis saxelze am obieqtebis gadaformebis gareSe. nasyido-

bis xelSekrulebis sagans am dros warmoadgens ara sawarmos qonebis 

calkeuli obieqtebi.

31  Directive 2004/25/EC of the European Parliament and of the Council of 21 april 2004 on takeover bids, 
Official Journal L 142 , 30/04/2004 P. 0012 - 0023. 

32  mag., Directive 2004/25/EC of the European Parliament and of the Council of 21 april 2004 on takeover 
bids, Official Journal L 142 , 30/04/2004 P. 0012 - 0023; Ek /Hoyenbergn, Unternehmenskauf und -verkauf, 
1. Aufl. 2007.

33 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 163.
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muxli 8. kerZo samarTlis subieqtebi

1. kerZosamarTlebrivi urTierTobis subieqti SeiZleba iyos nebis-

mieri fizikuri an iuridiuli piri. es wesi gamoiyeneba rogorc same-

warmeo, aseve arasamewarmeo, saqarTvelosa Tu sxva qveynis pirebis mi-

marT.

2. saxelmwifo organoebisa da sajaro samarTlis iuridiuli pireb-

is kerZosamarTlebrivi urTierTobebi sxva pirebTan aseve wesrigdeba 

samoqalaqo kanonebiT, Tuki es urTierTobebi, saxelmwifoebrivi an sa-

zogadoebrivi interesebidan gamomdinare, ar unda mowesrigdes sajaro 

samarTliT.

3. samarTlebrivi urTierTobis monawileni valdebulni arian 

keTil sindisierad ganaxorcielon TavianTi uflebebi da movale-

obani.
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I. zogadi debulebebi

1. normis mizani

 

me-8 muxli sami nawilisagan Sedgeba da sam mniSvnelovan debulebas 

ganamtkicebs. pirveli, 8 I muxli, gansazRvravs kerZosamarTlebrivi 

urTierTobis subieqtebis wres; meore, 8 II muxli adgens kerZo samar-

TalSi sajaro samarTlis iuridiuli pirebis monawileobis princips, 

xolo mesame, 8 III muxli, ki gansazRvravs kerZosamarTlebrivi ur-

TierTobis monawileebis qcevis masStabs _ keTilsindisierebis val-

debulebas.1

muxlis mizani, erTi mxriv, aris kerZosamarTlebrivi urTierTo-

bis monawileTa wris gansazRvra, xolo, meore mxriv, am urTierTobis 

monawileTa qcevis Sefasebis universaluri Sefasebis dadgena. 

garda amisa, muxli sakanonmdeblo politikis TvalsazrisiT 

mniSvnelovan debulebas Seicavs. 8 II muxli SesaZleblad miiCnevs Ta-

visi bunebiT kerZosamarTlebrivi urTierTobis mowesrigebas saja-

1 mas aseve keTilsindisierebis principi ewodeba: kereseliZe, uzogadesi cnebebi, gv. 83. 

muxli 8

1
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ro samarTliTac. magaliTad, kerZo samarTlis iuridiuli pirebis 

dafuZnebaSi saxelmwifos monawileobis sakiTxebi SeiZleba sajaro 

samarTliT mowesrigdes.2 

2. kavSiri sxva normebTan

 

me-8 muxli Seicavs zogadi xasiaTis debulebebs da maTi konk-

retizacia samoqalaqo kodeqsis sxvadasxva institutSi an muxleb-

Si xdeba. amitom, gamoyenebis TvalsazrisiT relevanturia muxlis 

debulebebis ganxilva maTTan kavSirSi, magaliTad, fizikuri pirebis 

monawileoba samoqalaqo samarTalSi mowesrigebulia 11-23-e muxleb-

Si. 

keTilsindisierebis valdebulebis analizisas sayuradReboa 8 

III muxlis kavSiri sxva institutebTan, magaliTad, sakuTrebis keT-

ilsindisier SeZenasTan (187-e muxli). am TvalsazrisiT keTilsindis-

ierebis principi gamoiyeneba mTlianad kerZo samarTalSi. 

II. kerZosamarTlebrivi urTierTobis subieqti (8 I)

 

8 I muxli ganamtkicebs kerZo samarTlis erT-erT centralur 

debulebas _ kerZosamarTlebrivi urTierTobis monawile SeiZleba 

iyos nebismieri fizikuri an iuridiuli piri. es norma mxolod zog-

ad debulebas Seicavs da misi ganxorcielebisaTvis aucilebelia da-

konkreteba. magaliTad, sakmarisi ar aris mxolod imis aRniSvna, rom 

urTierTobis monawile SeiZleba iyos nebismieri fizikuri piri. au-

cilebelia, rom es fizikuri piri iyos uflebaunariani (me-11 muxli) 

da qmedunariani (me-12 muxli). 

8 I 2 muxlis mniSvnelovani mizani mdgomareobs subieqtTa Tanas-

woruflebianobis principis ganmtkicebaSi. am aspeqtiT gamoyofilia 

oTxi kategoria subieqtebisa, romelTa mimarTac Tanasworuflebi-

anobis principi gansakuTrebul yuradRebas imsaxurebs: samewarmeo 

da arasamewarmeo subieqtebi, saqarTvelosa Tu sxva qveynis pirebi. am 

debulebis dakonkretebac samoqalaqo kodeqsis Tu sxva kanonebis 

calkeul debulebebSi xdeba, magaliTad, iuridiuli piris uflebau-

narianoba (25-e muxli). 

samarTlebrivi praqtikisaTvis mniSvnelovania ucxo qveynis iu-

ridiuli pirebis monawileoba SidasamarTlebriv urTierTobebSi. 

kerZod, gasarkvevia, Tu ra formiT monawileoben isini nacionalur 

samarTalSi _ filialis an warmomadgenlobis meSveobiT (magaliTad, 

28-e muxli) an Svilobili sazogadoebis dafuZnebiT anda amis gareSe. 

am sakiTxis garkveva relevanturia aseve samoqalaqo procesisaTvis.

2  kodeqsis am debulebis kritika naxeT: pepanaSvili, saqarTvelos samoqalaqo kodeqsis 

komentari, wigni I, 2014, gv. 121.

2

3

4

5

muxli 8
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8 I muxli kavSirSia aseve 10 I muxlTan, romelic samoqalaqo ufle-

bebis politikuri uflebebisagan, magaliTad, moqalaqeobasTan aso-

cirebuli uflebebi, damoukideblobis princips ganamtkicebs. 

iuridiuli pirebis, rogorc kerZosamarTlebrivi urTierTobis 

monawileebis statusis analizisas, mniSvnelovania 8 I muxlis kav-

Siris 24-26-e muxlebTan, romlebic gansazRvraven pirTa gaerTi-

anebebis, rogorc iuridiuli pirebis, kvalifikacias da urTierTo-

bebSi monawileobis winapirobebs. 

relevanturia 8 I muxlis kanoni mewarmeTa Sesaxeb kanonTan da 

am kanoniT gansazRvrul samewarmeo sazogadoebaTa samarTlebriv 

formebTan. 

kerZosamarTlebriv urTierTobebSi ucxo qveynis moqalaqeebis 

monawileobis ufleba ar niSnavs maTTvis gamonaklisebis dawesebis 

SeuZleblobas, magaliTad, ucxoelebisaTvis qveyanaSi kanonierad 

yofnis ufleba, rogorc sakuTrebis SeZenis winapiroba da a.S. am as-

peqtiT yuradRebas imsaxurebs sasoflo-sameurneo miwis nakveTebze 

ucxoelTa sakuTrebis uflebis ganxilvac.

III. sajaro samarTlis iuridiuli pirebi kerZo samarTalSi (8 II)

 

8 II muxli ganamtkicebs samoqalaqo samarTlis erT-erT centra-

lur princips, romlis Tanaxmad, kerZosamarTlebrivi urTierTobis 

Sinaarsi damoukidebelia masSi monawile subieqtisagan. gansakuTre-

biT exeba es saxelmwifos monawileobas kerZo samarTalSi. saxelm-

wifos monawileoba kerZosamarTlebriv urTierTobebSi, magaliTad, 

nasyidobis xelSekrulebaSi, ar gadaaqcevs am urTierTobas saja-

ro-samarTlebrivad.

8 II gamoyofs saxelmwifosa da sajaro samarTlis sxva iuridiuli 

pirebis kerZosamarTlebriv urTierTobebs sxva pirebTan, magaliT-

ad, saxelmwifos mier avtomanqanebis SeZena kerZo avtomaRaziisagan. 

Tumca es ar gamoricxavs TviT sajaro samarTlis iuridiul pirebs 

Soris kerZosamarTlebrivi urTierTobebis arsebobas, magaliTad, 

saxelmwifos mier miwis nakveTis gadacema ijariT saxelmwifo uni-

versitetisaTvis. 

8 II muxlis norma zogadia da is ganxilul unda iqnes 24 III da 24 IV 

muxlebTan kavSirSi (ix. 24-e muxlis komentari). 

IV. ufleba-movaleobaTa keTilsindisierad ganxorcielebis

valdebuleba (8 III)

1. cneba da mniSvneloba

 

8 III muxli kerZosamarTlebrivi urTierTobis monawileebs akisrebs 

6

7

8

9

10

muxli 8
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uflebebisa da movaleobebis keTilsindisierad ganxorcielebis val-

debulebas.3 marTalia, keTilsindisiereba urTierTobis monawileTa 

zneobriv movaleobadac miiCneva,4 magram 8 III muxli sxva muxlebTan 

kavSirSi SeiZleba moTxovnis samarTlebriv safuZvladac ganvixiloT.5 

uzenaesma sasamarTlom erT-erT gadawyvetilebaSi miuTiTa Semdegi: 

„aRniSnuli norma deklaraciuli xasiaTis ar aris da ndobisa da keT-

ilsindisierebis principis darRveva zogadad damrRvevisaTvis val-

debulebis dakisrebis moTxovnis safuZvels warmoadgens“.6 

rogorc literaturaSia aRniSnuli, keTilsindisierebis principi 

individis moqmedebas samarTlianobis kriteriumebTan urTierTkav-

SirSi ganixilavs da igi individis moqmedebis Tavisuflebis erTgvari 

SezRudvaa, sxva piris interesebis gaTvaliswinebis valdebulebaa im 

moculobiT, romelic ar iwvevs Tavad misi interesebis araTanazomi-

er SezRudvas.7 am gagebiT keTilsindisierebis principi kerZo samar-

Tlis universaluri SefasebiTi kategoriaa.8 

keTilsindisierebis principi damaxasiaTebelia kontinenturi ev-

ropis samarTlisaTvis da is ucxoa saerTo samarTlis qveynebisaT-

vis. es principi xelSekrulebis mxareebs mouwodebs, rom urTierT-

valdebulebebi Seasrulon keTilsindisierad _ urTierTndobisa da 

rwmenis safuZvelze. „inglisur samarTalSi xelSekrulebis mxareebs 

maTi xelSekrulebis Sesrulebisas ar sWirdebaT yuradRebis gamax-

vileba urTierTndobasa da rwmenaze. principulad yvelafers wyvets 

xelSekrulebis mSrali asoebi da arafers avnebs, Tu erT-erTi mxare 

Tavis saxelSekrulebo uflebebs usamarTlod an borotad gamoi-

yenebs“.9 aseve ucxoa mxareTa savaldebulo SeTanxmeba imis Taobaze, 

rom isini xelSekrulebas ndobisa da rwmenis safuZvelze Seasrule-

ben. magaliTad, banki, romelic valdebulebis uzrunvelmyof qonebas 

(giraos) yidis, sulac ar aris valdebuli, es qoneba maqsimalurad 

maRal fasSi gayidos ise, rom mesakuTresac darCes rame.10 

keTilsindisierebis instituti gansakuTrebiT mniSvnelovania samo-

qalaqo samarTlisaTvis da igi mTlianad kerZo samarTlis umTavres 

princips warmoadgens.11 literatura iziarebs aseT midgomas da aRi-

arebs, rom samoqalaqo kodeqsSi gaTvaliswinebulia keTilsindisier-

3  qarTul samoqalaqo samarTalSi keTilsindiserebis principis gamoyenebis Taobaze naxeT: 

vaSakiZe, keTilsindisiereba saqarTvelos samoqalaqo kodeqsis mixedviT _ abstraqcia Tu 

moqmedi samarTali, „qarTuli samarTlis mimoxilva“, 10/2007, gv. 14-58. 

4 jorbenaZe, sk-is kodeqsis komentari, wigni I, mux. 115, gv. 301.

5  moTxovnis samarTlebrivi sakiTxis Sesaxeb naxeT: CaCava, moTxovnisa da moTxovnis safuZ-

vlebis konkurencia, 2011.

6 saq. uzenaesi sasamarTlos 2012 wlis 21 maisis #as-221-213-2012 ganCineba, gv. 71-77.

7 kereseliZe, uzogadesi cnebebi, gv. 83. 

8 kereseliZe, uzogadesi cnebebi, gv. 83.

9  Sdr. Triebel/Hodgson/Kellenter/Müller, Englisches Handels- und Wirtschaftsrecht. 2. Aufl., 1995, S. 66-67.
10 iqve, gv. 67. 

11 saq. uzenaesi sasamarTlos 2011 wlis 24 maisis #as-23-18-2011 ganCineba, gv. 70-73. 

11
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ebis principis universaluroba.12 

keTilsindisierebis principis ZiriTadi funqcia samarTliani 

Sedegebis dadgoma da amave dros, aSkarad usamarTlo Sedegis Tavidan 

acilebaa, riTac miRweul unda iqnes samoqalaqo urTierTobis stabi-

luroba da simyare, _ aRniSna uzenaesma sasamarTlom.13

2. sasamarTlo praqtika

sasamarTloebi Tavis gadawyvetilebebSi arcTu iSviaTad iyeneben 

8 III muxls, magaliTad, energokompaniis mier momxmareblebisaTvis 

eleqtroenergiis aRricxvis uvargisi xelsawyos miwodeba CaiTvala 

8 III muxliT gaTvaliswinebuli keTilsindisierebis movaleobis dar-

Rvevad.14 aRniSnuli gadawyvetilebiT momxmarebels ar daekisra val-

debuleba mricxvelis damowmebis brjenebiT aRWurvis Taobaze. 

SemkveTis mier menardisaTvis Zvelvargisi relsebis miuwodeblo-

ba, ris gamoc menardem ver SeZlo nakisri valdebulebis droulad 

Sesruleba, saapelacio sasamarTlos mier miCneul iqna keTilsindis-

ierebis valdebulebis darRvevad. sakasacio sasamarTlom ar gai-

ziara es mosazreba da miuTiTa, rom keTilsindisiereba ukavSird-

eba pirisaTvis dakisrebuli valdebulebis Sesrulebas da ara imis 

Sesrulebas, rac mas arc xelSekrulebiT da arc sxva saxiT mxaris 

mimarT ar ukisria.15

12 kereseliZe, uzogadesi cnebebi, gv. 92. 

13 saq. uzenaesi sasamarTlos 2011 wlis 24 maisis #as-23-18-2011 ganCineba, gv. 70-73. 

14 saq. uzenaesi sasamarTlos 2007 wlis 13 Tebervlis #as-505-889-06 ganCineba, gv. 133-140. 

15 saq. uzenaesi sasamarTlos 2011 wlis 23 ivnisis #as-1388-1224-10 ganCineba, gv. 9-12. 

12



52

lado Wanturia muxli 9

muxli 9. samoqalaqo kanonTa mizani

samoqalaqo kanonebi uzrunvelyofen saqarTvelos teritoriaze 

samoqalaqo brunvis Tavisuflebas, Tu am Tavisuflebis ganxorcieleba 

ar xelyofs mesame pirTa uflebebs.

me-9 muxli gansazRvravs samoqalaqo kanonTa mizans da misi 

debulebebi ufro deklaratorulia. is ar warmoadgens moTxovnis 

samarTlebriv safuZvels. normis mizans Seadgens saqarTvelos teri-

toriaze saqonlis, momsaxurebisa da kapitalis Tavisufali gadaadg-

ilebis samarTlebrivi uzrunvelyofis konstatacia.
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muxli 10.  samoqalaqo uflebaTa damoukidebloba politikuri uf le-

bebisagan. samoqalaqo samarTlis imperatiuli normebi

1. samoqalaqo uflebaTa ganxorcieleba ar aris damokidebuli 

politikur uflebebze, romlebic ganisazRvreba konstituciiT an sa-

jaro samarTlis sxva kanonebiT.

2. samoqalaqo urTierTobis monawileebs SeuZliaT ganaxorcielon 

kanoniT aukrZalavi, maT Soris kanoniT pirdapir gauTvaliswinebeli 

nebismieri moqmedeba.

3. uflebaTa borotad gamoyenebisagan sxvaTa Tavisuflebas icavs 

samoqalaqo kanonebis imperatiuli normebi. moqmedebebi, romlebic 

ewinaaRmdegeba am normebs, baTilia, garda im SemTxvevebisa, roca kano-

ni pirdapir miuTiTebs sxvagvar Sedegebze. calkeuli Carevebi admin-

istraciuli aqtebis meSveobiT akrZalulia, Tu es aqtebi konkretuli 

kanonis safuZvelze ar aris gamoyenebuli.

I. zogadi debulebebi .................................................................................... 53 

1. normis mizani ......................................................................................... 53

2. samoqalaqo ufleba ............................................................................... 54

3. samoqalaqo uflebaTa SeZena, gadacema da Sewyveta ............................. 55

II. samoqalaqo uflebaTa damoukidebloba

   politikuri uflebebisagan ..................................................................... 57

III. kerZo avtonomia da xelSekrulebis Tavisufleba ............................... 57

1. cneba da Sinaarsi ................................................................................... 57

2. kerZo avtonomiis farglebi ................................................................. 58

IV. uflebis borotad gamoyenebis dauSvebloba ........................................ 58

1. cneba da mniSvneloba ............................................................................ 58

2. kavSiri sxva institutebTan ................................................................. 59

I. zogadi debulebebi

1. normis mizani

 

me-10 muxli ganamtkicebs samoqalaqo uflebaTa ganxorcieleb-

is sam fuZemdeblur princips. pirveli, samoqalaqo uflebaTa da-

moukidebloba politikuri uflebebisagan, meore, kanoniT aukrZalavi 

nebismieri saqmianobis Tavisufleba da, mesame, uflebis borotad ga-

moyenebis akrZalva.

garda amisa, me-10 muxli adgens kanonis imperatiuli normebis 

darRveviT samoqalaqo uflebaTa gamoyenebis samarTlebriv Sedegebsa 

da administraciuli aqtebis meSveobiT kerZosamarTlebriv urTier-

TobebSi Carevis winapirobebsa da farglebs. 

me-10 muxlis moqmedeba ar Semoifargleba samoqalaqo samarTliT 

da is vrceldeba mTlianad kerZo samarTalze. Sesabamisad, muxli gan-

1

2
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amtkicebs mTlianad kerZo samarTlisaTvis relevantur zogad normas.

2. samoqalaqo ufleba

 

samoqalaqo ufleba aris kerZo pirTa interesebis dasacavad, maT 

Soris sasamarTlos meSveobiT, samoqalaqo kanonmdeblobiT miniWebu-

li samarTlebrivi Zalaufleba.1

samoqalaqo uflebebi SeiZleba iyos ganmtkicebuli rogorc samo-

qalaqo kodeqssa da sxva kanonebSi, ise kanonqvemdebare aqtebSi, 

xelSekrulebebsa Tu iuridiuli pirebis wesdebebSi. konteqstidan 

gamomdinare, samoqalaqo uflebebi mimobneulia samoqalaqo kodeq-

sis sxvadasxva nawilSi, magaliTad, mesakuTris uflebebi _ sanivTo 

samarTalSi, xolo myidvelis uflebebi _ nasyidobis TavSi. am ufle-

baTa aRsaniSnavad samoqalaqo kodeqsi iyenebs moTxovnis an moTxovnis 

uflebis (128 I) cnebebs, riTac akonkretebs uflebis gamoyenebas 

mocemul konteqstSi.2 

praqtikisaTvis mniSvnelovania samoqalaqo uflebaTa dayofa abso-

lutur da relatiur (fardobiT) uflebebad.3

absolutur uflebebze ar vrceldeba sasarCelo xandazmulobis 

vadebi, magaliTad, sakuTrebis uflebaze, xolo fardobiTi uflebebi  

eqvemdebareba sasarCelo xandazmulobas, magaliTad, zianis anazRau-

rebis moTxovnis ufleba.

absolutur uflebebs ganekuTvneba: piradi uflebebi, piradi sao-

jaxo uflebebi, nivTebsa Tu aramaterialur qonebriv sikeTeebze 

(uflebebsa da moTxovnebze) batonobis uflebebi.4 

piradi uflebebis erTi nawili ganmtkicebulia samoqalaqo kode-

qsis zogad nawilSi: saxelis ufleba, piradi araqonebrivi uflebebi, 

piradi uflebebis dacva gardacvalebis Semdeg (me-17, me-18 da me-19 

muxlebi), sxva piradi uflebebi gaTvaliswinebulia valdebulebiT 

samarTalSi: sxeulisa da janmrTelobis dacva (408 II) an inteleqtua-

luri sakuTrebis samarTalSi, magaliTad, avtorobis ufleba.

saojaxo samarTalSi ganmtkicebulia piradi saojaxo uflebebi, 

rogoricaa, magaliTad, Svilebis mimarT mSobelTa uflebebi (1197-

1198).

1  samoqalaqo uflebis definiciis Taobaze diskusia naxeT: kereseliZe, uzogadesi cnebebi, 

gv. 185, Wanturia, zogadi nawili, gv. 76-77, Wanturia, zogadi nawili, gv. 98-99.

2  Sdr. germanul samoqalaqo samarTalSi gamoiyeneba sxvadasxva termini imis mixedviT, 

ufleba valdebulebiT-samarTlebrivi Tu sanivTo-samarTlebrivia. sanivTo-samarTle-

briv uflebas ewodeba der Anspruch, xolo valdebulebiT-samarTlebrivs _ die Forderung. 
qarTuli samarTlebrivi ena aseT dayofas ar icnobs. amitom gamoiyeneba moTxovnis er-

Tiani cneba.

3  es klasifikacia aseve kavSirSia samoqalaqo-samarTlebriv urTierTobaTa dayofasTan 

absolutur da SefardebiT urTierTobebad: Sengelia, samoqalaqo samarTali, wignSi „qa-

rTuli samarTlis safuZvlebi“, 2000, gv. 134.

4 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 100. 

3

4

5
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absolutur uflebebs Soris ekonomikuri TvalsazrisiT sayu-

radReboa nivTebsa da aramaterialur qonebriv sikeTeebze batonobis 

uflebebi, e.w. sanivTo uflebebi: sakuTreba (170 da Semdgomi muxle-

bi) da SezRuduli sanivTo uflebebi _ aRnagoba, servituti, ipoTeka 

da a.S. mflobeloba ar warmoadgens uflebas, radgan kodeqsi mas 

„nivTze faqtobriv batonobad“ akvalificirebs (155 I).

aramaterialur qonebriv sikeTeebze batonobis uflebebs ganekuT-

vneba saavtoro, sapatento uflebebi, uflebebi sasaqonlo niSnebze 

da a.S. 

relatiur uflebebs miekuTvneba: moTxovnebi, aRmWurveli ufle-

bebi da Sesageblebi.5

moTxovnebi, rogorc relatiuri uflebebis yvelaze TvalsaCino 

magaliTi, SeiZleba warmoiSvas rogorc saxelSekrulebo, ise kan-

onismieri valdebulebiTi urTierTobebidan, rogorc saojaxo, ise 

sanivTo samarTlis safuZvelze. magaliTad, sakuTrebidan, rogorc 

absoluturi uflebidan, warmoiSoba vindikaciis ufleba, romelic 

moTxovnis uflebas warmoadgens.

aRmWurveli uflebebi uflebamosil pirs aniWeben samarTlebriv 

urTierTobaze calmxrivad zemoqmedebis _ misi Secvlis an Sewyve-

tis _ uflebamosilebas, magaliTad, xelSekrulebidan gasvla cal-

mxrivad (355) da garigebis Secilebis ufleba (59 II 2).

Sesageblebi uflebamosil pirs aniWeben gansazRvrul moqmedeba-

ze uaris Tqmis uflebas da amiT meore mxares ar aZleven sakuTari 

uflebis ganxorcielebis SesaZleblobas. magaliTad, me-500 muxlis 

Tanaxmad, gamyidvels ufleba aqvs daitovos nivTi an daakavos gzaSi 

manam, sanam myidveli ar aunazRaurebs Sesabamis Tanxas.6 

3. samoqalaqo uflebaTa SeZena, gadacema da Sewyveta

 

samoqalaqo samarTali erTmaneTisagan ganasxvavebs samoqalaqo 

uflebaTa pirvelad da nawarmoeb (derivatiul) SeZenas. 

uflebis pirveladi warmoSobisas ufleba SemZenTan Tavdapirve-

lad aRmocendeba garigebis gareSe, magaliTad, 190-e muxlis Tanax-

mad, Tu piri mflobelobaSi iRebs upatrono moZrav nivTs, igi iZens 

sakuTrebas am nivTze. uflebis pirveladi warmoSobis sxva SemTxveve-

bia: sakuTrebis SeZena ganZze (192), sakuTrebis SeZena xandazmulobiT 

(165-168), sakuTrebis warmoSoba moZravi nivTebis Serwymis (194) an 

masalis gadamuSavebis (195) Sedegad, saavtoro uflebis SeZena nawar-

moebis Seqmnis Sedegad da a.S.

uflebaTa nawarmoebi (derivatiuli) warmoSoba praqtikaSi ufro 

gavrcelebulia. uflebis gadasvla SemZenze xdeba winamorbedi 

5 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 101.

6 iqve, gv. 101. 

7

8

9
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pirisagan, romelsac es ufleba hqonda. uflebis gadasvlis safuZ-

veli SeiZleba iyos rogorc garigeba, ise kanoni. magaliTad, sawar-

mos gayofis SemTxvevaSi gayofis Sedegad warmoSobil sawarmoebze 

uflebebi gadadis gayofis Sesaxeb xelSekrulebis Tanaxmad, xolo 

Serwymis Sedegad warmoSobil sawarmoebze uflebebi gadadis kanon-

is safuZvelze. memkvidreebisaTvis sakuTrebis gadacema samkvidro 

qonebaze aseve xdeba kanonis safuZvelze.7 

uflebaTa derivatiuli warmoSobis daxasiaTebisas gadamwyvetia 

is garemoeba, rom uflebis gadasvla xdeba winamorbedi pirisagan, mi-

uxedavad am pirTan gankargvis uflebamosilebis arsebobisa. Sesa-

bamisad, sakuTrebis keTilsindisieri SeZena 187-e muxlis Tanaxmad 

unda CaiTvalos uflebis nawarmoeb warmoSobad.

samoqalaqo uflebebi, Cveulebriv, gadacemadi uflebebia, magaliTad, 

152-e muxli aramaterialur qonebriv sikeTeebTan mimarTebaSi. ufleb-

is gadacemis samarTlebrivi safuZveli am SemTxvevaSic aris garigeba 

an kanoni. magaliTad, memkvidreebze samkvidro qonebis gadacemis wesi 

kanoniT memkvidreobisas kanoniT ganisazRvreba, xolo myidvelze saku-

Trebis gadacemis pirobebi nasyidobis xelSekrulebiT. 

samoqalaqo uflebaTa gadacemis wesi gansxvavebulad SeiZleba iyos 

dadgenili uflebis obieqtis mixedviT. magaliTad, uZrav nivTze 

sakuTrebis gadacemisaTvis aucilebelia werilobiTi garigeba da 

SemZenze garigebiT gansazRvruli sakuTrebis uflebis registracia 

sajaro reestrSi (183-e muxli). moZrav nivTze sakuTrebis gadacema 

xdeba namdvili uflebis safuZvelze SemZenisaTvis nivTis gadacemiT. 

piradi uflebebi ar ganekuTvneba gadacemad uflebebs, radgan isini 

mWidrod arian konkretul pirTan dakavSirebulni, magaliTad saxe-

lis ufleba arc garigebiT da arc kanoniT sxva pirze ar gadadis.8 

samoqalaqo uflebis Sewyveta xdeba garigebis an kanonis safuZv-

elze.

garigebis safuZvelze uflebis Sewyvetis TvalsaCino magaliTebia 

uaris Tqma uflebaze (190 II muxli) an uflebis vadis gasvla, romelic 

garigebiT iyos gansazRvruli, magaliTad, qiravnobis vadis gasvla. 

kanonis safuZvelze uflebis Sewyveta, rogorc wesi, ukavSirdeba 

kanoniT dadgenili miznis miRwevas, magaliTad, valis dabrunebiT 

wydeba am valis uzrunvelsayofad dadgenili ipoTeka, rogorc aqce-

soruli ufleba. 

samoqalaqo kodeqsi ar icnobs uflebas subieqtis gareSe. amitom 

uflebis matarebeli piris, e.i. uflebis subieqtis gardacvalebis 

SemTxvevaSi avtomaturad adgens mis uflebamonacvles, magaliTad, 

1319-e muxlis mixedviT samkvidro ixsneba piris gardacvalebis mo-

7 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 102.

8  iqve, 2011, gv. 102-103.

12

13

14



57

lado Wanturiamuxli 10

mentidan, e.i. misi uflebebi avtomaturad gadadis memkvidreebze.9 

II. samoqalaqo uflebaTa damoukidebloba politikuri uflebebisagan

 

samoqalaqo uflebebi, rogorc kerZosamarTlebrivi uflebebi, 

Cveulebriv, politikurad neitraluria. es garemoeba ara mxolod 

samoqalaqo uflebebis bunebiT aixsneba, aramed 9 I muxlidan pirda-

pir gamomdinareobs: samoqalaqo uflebaTa ganxorcieleba ar aris 

damokidebuli politikur uflebebze, romlebic ganisazRvreba kon-

stituciiT an sajaro samarTlis sxva kanonebiT. 

marTalia, zogierTi samoqalaqo ufleba konstituciiT ganmt-

kicebuli ZiriTadi uflebidan gamomdinareobs, magaliTad, sakuTre-

bis ufleba konstituciis 21-e muxlis mixedviT, magram sakuTrebis 

samoqalaqo-samarTlebrivi uflebis ganxorcielebisaTvis, magaliT-

ad, gasxviseba, vindikacia da a.S. ar aris aucilebeli moqalaqeoba an 

sxva politikuri uflebebis qona.10 

„politikuri uflebebis SezRudvam an warTmevam ar SeiZleba xel-

yos piris samoqalaqo-samarTlebrivi mdgomareoba, romelsac sruli-

ad sxva Sinaarsi da sxva socialuri datvirTva aqvs“.11 Tumca es ar 

niSnavs zogierTi uflebis SezRudvis dauSveblobas, magaliTad, 

calkeul SemTxvevebSi ucxoelebs SeiZleba SeezRudoT sakuTrebis 

ufleba sasoflo-sameurneo miwis nakveTebze. 

10 I muxli normatiulad ganamtkicebs pirovnebis, rogorc poli-

tikuri arsebis, da pirovnebis, rogorc kerZo samarTlis subieqtis, 

gansxvavebul statuss.12 amiT qarTuli samoqalaqo kodeqsi gaemij-

na sabWoTa samoqalaqo samarTals, romelSic politikuri da ker-

ZosamarTlebrivi uflebebi organulad iyo Serwymuli erTmaneTTan, 

roca erTis dakargva iwvevda meoris dakargvasac.13 

III. kerZo avtonomia da xelSekrulebis Tavisufleba

1. cneba da Sinaarsi

 

10 II muxli ganamtkicebs mxareTa kerZo avtonomias, romelic kerZo 

samarTlis erT-erT fuZemdeblur princips warmoadgens. mis Tanaxmad 

kerZosamarTlebrivi urTierTobis monawileebs SeuZliaT ganaxor-

cielon kanoniT aukrZalavi nebismieri moqmedeba, maT Soris, iseTic, 

9 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 104.

10  dawvrilebiT am sakiTxze ix. zoiZe, sakonstitucio kontroli da RirebulebaTa wesrigi 

saqarTveloSi, 2007, gv. 91-127. 

11 jorbenaZe, sk-is komentari, wigni I, mux. 10, gv. 3. 

12 zoiZe, evropuli kerZo samarTlis recefcia saqarTveloSi, gv. 198. 

13 iqve, gv. 198.
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romelic kanoniT pirdapir ar aris gaTvaliswinebuli.14 magaliTad, 

ar aris savaldebulo mxareebis mier dadebuli xelSekruleba samoqa-

laqo kodeqsSi an sxva kanonSi pirdapir iyos gaTvaliswinebuli. 

kerZo avtonomiis praqtikul gamovlinebas warmoadgens xelSe-

krulebis Tavisufleba (319 I muxlis komentari). 

xelSekrulebis Tavisufleba ori elementisagan Sedgeba: xelSe-

krulebis dadebis Tavisufleba da xelSekrulebis Sinaarsis gansaz-

Rvris Tavisufleba. pirveli gulisxmobs SesaZleblobas, dados an ar 

dados pirma xelSekruleba. gamonaklisi SemTxvevebis garda, xelSe-

krulebis dadebis valdebulebas kanoni ar icnobs, magaliTad, 319 II 

muxli. xolo meore niSnavs xelSekrulebis mxareTa SesaZleblobas, 

xelSekrulebaSi gaiTvaliswinon nebismieri sakiTxi, romelic kanon-

iT ar aris akrZaluli.15 

kerZo avtonomiis Sinaarsi moicavs aseve TviTpasuxismgeblobas: 

piri TviTon agebs pasuxs sakuTari moqmedebisaTvis. TviTpasuxismge-

bloba da pasuxismgeblobis dakisrebis safrTxe ekonomikuri win-

svlis katalizatorad miiCneva.16 

2. kerZo avtonomiis farglebi

 

kerZo avtonomiis farglebi, rogorc wesi, ganisazRvreba kanoniT 

da exeba an garigebis formas an garigebis Sinaarss. magaliTad, uZra-

vi nivTis nasyidobis xelSekrulebis namdvilobisaTvis aucilebelia 

xelSekrulebis gaformeba werilobiT. 

kontrahirebis iZuleba kerZo avtonomiis SezRudvis erT-erT 

SemTxvevas warmoadgens (319 II muxlis komentari). es valdebuleba 

Cveulebriv vrceldeba bazarze gabatonebuli mdgomareobis mqone 

subieqtebze, romelTac SesaZlebloba aqvT xelSekrulebis kontra-

hents Tavs moaxvion kabaluri pirobebi.

sasamarTlo praqtikis azriT, xelSekrulebis Tavisufleba saxel-

Sekrulebo samarTlianobis farglebSi moqmedebs da samoqalaqo ur-

TierTobis monawileebma samoqalaqo uflebebi keTilsindisierad 

unda ganaxorcielon.17 

IV. uflebis borotad gamoyenebis dauSvebloba

1. cneba da mniSvneloba

 

kerZo avtonomiis SezRudva gamoixateba aseve samoqalaqo uflebeb-

14 ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 90.

15 iqve, gv. 93.

16 iqve, gv. 92.

17  saq. uzenaesi sasamarTlos 2007 wlis 13 Tebervlis #as-505-889-06 ganCineba, gv. 133-140. 
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is keTilsindisierad ganxorcielebis valdebulebis dakisrebasa (8 III 

muxlis komentari) da uflebis borotad gamoyenebis dauSveblobaSi 

(10 III). orive SemTxvevaSi am SezRudvis mizani aris sxvaTa Tavisu-

flebis dacva. 

uflebis borotad gamoyenebis akrZalvis mizans samoqalaqo kode-

qsi aRwevs, erTi mxriv, imperatiuli normebis dawesebiT, romlebic 

baTilad miiCneven uflebis borotad gamoyenebas, xolo, meore mxriv, 

Sikanis akrZalviT (115-e muxlis komentari). 

uflebis borotad gamoyenebis sakanonmdeblo dakonkretebis 

mcdelobas Seicavs 170 I muxli, romelic sakuTrebis uflebis boro-

tad gamoyenebad akvalificirebs sakuTrebis iseT sargeblobas, rom-

liTac mxolod sxvebs adgebaT ziani ise, rom ar aris gamokveTili 

mesakuTris interesis upiratesoba da misi moqmedebis aucilebloba 

gaumarTlebelia (170 II). 

uflebis borotad gamoyeneba SeiZleba garigebis baTilobis safuZ-

veli gaxdes, magaliTad, baTilia garigeba 55 II muxlis Tanaxmad, roca 

is dadebulia erTi mxaris mier meoreze gavlenis borotad gamoy-

enebiT, roca maTi urTierToba dafuZnebulia gansakuTrebul ndo-

baze. 

samoqalaqo uflebis ganxorcielebiT urTierTobis meore monaw-

ilis Cayeneba araxelsayrel mdgomareobaSi avtomaturad ar iwvevs 

uflebis ganxorcielebis kvalifikacias uflebis borotad gamoyene-

bad, Tuki uflebamosil pirs hqonda dacvis Rirsi samarTlebrivi in-

teresi am uflebis ganxorcielebis mimarT.18

2. kavSiri sxva institutebTan

 

uflebis borotad gamoyeneba zogad da SefasebiT kategorias war-

moadgens. aqedan gamomdinare, sayuradReboa misi ganxilva sxva mona-

Tesave institutebTan, romlebic akonkreteben uflebis borotad ga-

moyenebis Sinaarss. am aspeqtSi mniSvnelovania Sikanis akrZalva (115), 

aucilebeli mogerieba (116), ukiduresi aucilebloba (117), TviTdax-

mareba (118-120) da a.S. 

 

18 ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 110.
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kari pirveli
pirebi

Tavi pirveli

fizikuri pirebi

muxli 11. uflebaunarianoba

1. fizikuri piris uflebaunarianoba _ unari, hqondes samoqalaqo 

uflebebi da movaleobebi, warmoiSoba dabadebis momentidan.

2. memkvidred yofnis ufleba warmoiSoba CasaxvisTanave; am uflebis 

ganxorcieleba damokidebulia dabadebaze.

3. fizikuri piris uflebaunarianoba wydeba misi gardacvalebiT. 

gardacvalebis momentad iTvleba Tavis tvinis funqcionirebis Sewyve-

ta.

4. ar SeiZleba fizikur pirs waerTvas uflebaunarianoba.

I. zogadi mimoxilva ........................................................................................60 

II. uflebaunarianobis cneba ..........................................................................61 

III. uflebaunarianobis warmoSoba (11 I) ........................................................62 

IV. Canasaxis nawilobrivi uflebaunarianoba (11 II) ....................................63 

V. uflebaunarianobis dasasruli (11 III) .....................................................64 

I. zogadi mimoxilva

 

samoqalaqo kodeqsis adresatebi arian kerZo uflebisa da mova-

leobis mqone samarTlis subieqtebi. aseTebia fizikuri (adamiani) da 

iuridiuli (samewarmeo, arasamewarmeo da sajaro samarTlis) pirebi, 

romelTa saerTo niSans (maxasiaTebels) warmoadgens uflebaunari-

anoba.1

piris mTavari cneba miekuTvneba samarTlebriv-teqnikur katego-

rias.2 fizikuri piris cnebaSi igulisxmeba adamiani, romelic samarT-

lebrivi pirovnulobis („Rechtspersönlichkeit“) mqonea. samarTlebrivi 

pirovnuloba wesrigdeba me-11 muxliT mxolod maSin, rodesac adami-

ani uflebaunariania da samarTlebrivi azriT warmoadgens pirovne-

bas.3 

uflebaunarianoba, rogorc axali drois, kerZod, bunebiTi sa-

marTlisa da germanuli idealizmis, produqti da yvela adamianis 

Tanasworobis idea, ganuyofelia erTmaneTisagan.4 Tanamedrove sa-

marTali konstituciurad ganamtkicebs aRniSnul damokidebulebas. 

1 Anwaltkommentar zum BGB AT, 2005, §1, Rn.1
2 Heinrichs, in Palandt BGB Komm, 67. Aufl., §1, Rn. 1
3 Anwaltkommentar zum BGB AT, 2005, §1, Rn. 2.
4 Anwaltkommentar zum BGB AT, 2005, §1, Rn. 4.

1
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fizikuri piri, romelSic igulisxmeba adamiani, saqarTvelos kon-

stituciis me-14 muxlis Tanaxmad, „dabadebiT Tavisufalia da kanon-

is winaSe Tanasworia ganurCevlad rasisa, kanis ferisa, enisa, sqesisa, 

religiisa, politikuri da sxva Sexedulebebisa, erovnuli, eTnikuri 

da socialuri kuTvnilebisa, warmoSobisa, qonebrivi da wodebri-

vi mdgomareobisa, sacxovrebeli adgilisa“.5 uflebaunarianoba ar 

warmoadgens sakanonmdeblo-samarTlebrivi wesrigis qmnilebas, igi 

kanonamde ufro adrea warmoSobili. uflebaunarianoba axasiaTebs 

yvela dabadebulsa da jer kidev cocxal adamians. yvela adamianis 

mier uflebaunarianobis SeZena konstituciis aRniSnuli muxlidan 

gamomdinareobs. uflebaunarianoba, rogorc samarTlis subieqtis 

ganmsazRvreli faseuloba, yvela adamianisaTvis erTiania da misi 

diferenciacia ewinaaRmdegeba saqarTvelos konstituciis me-7 mux-

lis moTxovnebs.

II. uflebaunarianobis cneba

 

me-11 I muxlis Tanaxmad, „fizikuri piris uflebaunarianoba _ 

unari, hqondes samoqalaqo uflebebi da movaleobebi _ warmoiSoba 

dabadebis momentidan“. uflebaunarianobis aseTi ganmarteba emyare-

ba civilistur doqtrinaSi istoriulad gabatonebul definicias. 

uflebaunarianoba, ufleba _ movaleobaTa qonebis abstraqtuli Ses-

aZleblobaa da amdenad, fizikuri piris, rogorc samarTlis subieq-

tis arsebobis ganmsazRvrelia. ar arsebobs subieqti am SesaZleblo-

bis gareSe.

uflebaunarianoba gansxvavdeba uflebisagan. uflebaunariano-

ba zogadi kategoriaa, ufleba ki _ konkretuli. uflebaunariano-

ba gaaCnia yvela adamians, maSin roca, ufleba mxolod konkretul 

samarTlebriv urTierTobasTanaa dakavSirebuli da mxolod mis 

monawiles aqvs.6 konkretuli ufleba, uflebaunarianobis SinaarsSi 

SesaZleblobis saxiT mocemuli uflebis, konkretul urTierTobaSi 

gamovlenis Sedegia. verc erTi konkretuli ufleba ver iarsebebs, 

Tu ar iarsebebs is SesaZleblobis saxiT. uflebaunarianobasa da 

uflebas Soris iseTive mimarTebaa, rogori mimarTebacaa SesaZle-

blobasa da sinamdviles Soris.

uflebaunarianobisgan gansxvavebiT, qmedunarianoba gulisxmobs 

samarTlebrivad relevanturi (faseuli) qmedebis ganxorcielebis 

unars. qmedunarianoba _ esaa moqmedebis SesaZlebloba,7 rac Tavis 

TavSi calkeuli qmedebisagan TavSekavebasac moicavs.

5 Anwaltkommentar zum BGB AT, 2005, §1, Rn. 4.
6  Wanturia, samoqalaqo samarTlis zogadi nawili, 2012, gv. 176; aseve: Wanturia, sk-is 

komentari, wigni I, mux. 11, gv. 41.

7 MüKo/Schmitt, BGB, 6. Aufl., 2012, §1, Rn. 7. 
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uflebaunarianoba gansxvavdeba garigebaunarianobisagan (rac 

gulisxmobs kanoniT daSvebuli garigebis damoukideblad dadebis 

unars) da pasuxismgeblobisa Tu deliqtunarianobisagan (rac gulisx-

mobs sakuTari moqmedebiT miyenebuli zianis anazRaurebis unars).8 

samoqalaqo samarTlisgan gansxvavebiT, samoqalaqo-saproceso 

samarTalSi moqmedebs procesunarianoba, rac gulisxmobs samarT-

lebrivi davis SemTxvevaSi, saproceso-samarTlebrivi urTierTobis 

monawiled yofnis unars, saproceso moqmedebebis damoukideblad an 

kanonieri warmomadgenlis meSveobiT ganxorcielebis unars.9 proce-

sunariania is piri, romelic imavdroulad aris uflebaunariani.

uflebaunarianoba aseve unda gaimijnos administraciul da saga-

dasaxado samarTalSi saproceso moqmedebis ganxorcielebis unari-

anobisagan.10 

III. uflebaunarianobis warmoSoba (11 I)

uflebaunarianobis warmoSoba ar aris damokidebuli piris asakze, 

janmrTelobaze, an sxva raime xasiaTis samarTlebriv aqtze.11 ufle-

baunarianoba 11 I muxlis Tanaxmad, „warmoiSoba dabadebis momen-

tidan“. dabadeba gulisxmobs samarTlis subieqtis dabadebas. ami-

tomac, dabadebis momentis gansazRvrazea damokidebuli, iarsebebs 

Tu ara samarTlis subieqti. saqarTvelos kanonmdeblobiT ar aris 

dadgenili dabadebis momenti. mniSvnelovania, am SemTxvevaSi mox-

des bavSvis dedis saSvilosnosagan bunebrivi Tu xelovnuri gziT 

gamoyofa da man icocxlos garkveuli drois ganmavlobaSi, rogorc 

adamianma. amdenad, uflebaunariania dedis organizmisagan gamijnu-

li, damoukidebeli arseba, mniSvneloba ara aqvs, rogori iqneba misi 

sicocxlisunarianobis Semdgomi perspeqtiva. mTavaria, dabadebis mo-

mentSi iyos igi sasicocxlo funqciis matarebeli.12 amrigad, ufle-

baunarianoba warmoiSoba im momentidan, roca bavSvi gamoeyofa dedis 

sxeuls da Tanamedrove medicinis Tanaxmad, igi CaiTvleba cocxal 

arsebad.13

mniSvnelovania, cocxlad dabadebis mtkicebis tvirTis movale-

oba, rac ukavSirdeba uflebis warmoSobas. ar arsebobs cocxlad 

dabadebis kanonismieri prezumfcia. samoqalaqo aqtis CanawerSi 

dabadebis registracia aris imis mtkiceba, rom pirovneba cocxa-

li daibada. „samoqalaqo aqtebis registraciis wesis“ me-15 muxlis 

Tanaxmad, dabadebis registraciis safuZvelia samedicino organos 

8 AnwaltKommentar zum BGB AT, 2005, §1, Rn. 12. 
9 AnwaltKommentar zum BGB AT, 2005, §1, Rn. 13. 
10 AnwaltKommentar zum BGB AT, 2005, §1, Rn. 14. 
11 Wanturia, saqarTvelos samoqalaqo kodeqsi, wigni I, mux. 11, gv. 40-41.

12 MüKo/Schmitt, BGB, 6. Aufl., 2012, §1, Rn. 2, Rn. 16.
13 Wanturia, samoqalaqo samarTlis zogadi nawili, 2009, gv. 168.
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mier gacemuli dabadebis damadasturebeli dokumenti.

IV. Canasaxis nawilobrivi uflebaunarianoba (11 II)

marTalia, uflebaunarianoba dabadebis momentidan warmoiSo-

ba, magram Tanamedrove samarTali, romis samarTlidan mokidebu-

li, aRiarebs jer kidev daubadebeli bavSvis _ Canasaxis (nasciturus) 
SezRudul uflebaunarianobas. romis samarTali, miuxedavad imisa, 

rom Canasaxs ganixilavda dedis nawilad, mas mainc aRiarebda samemkv-

idreo uflebis subieqtad.14 Canasaxis uflebas aRiarebs da icavs ara 

marto samoqalaqo samarTali, aramed sisxlis samarTali — abortis 

akrZalviT, sakonstitucio samarTali — misi ZiriTadi uflebis sub-

ieqtad aRiarebiT.15 

11 II muxlis Tanaxmad, Canasaxi SezRuduli da pirobiTi uflebau-

narianobis mqonea. SezRudulia uflebaunarianoba imitom, rom igi 

mxolod „memkvidred yofnis uflebas“ moicavs. pirobiTia imitom, 

rom am uflebis ganxorcieleba damokidebulia dabadebaze.16 amdenad, 

ufleba, rogorc faseuloba, Canasaxis, rogorc samarTlis SezRud-

uli uflebaunarianobis mqone subieqtis ganmsazRvrelia. radganac 

es ufleba CasaxvisTanave Cndeba, amiT Canasaxi xdeba im konkretuli 

memkvidreobiTi urTierTobis subieqti, romelic SeiZleba warmoiS-

vas Casaxvidan dabadebamde drois monakveTSi. dabadebis faqtiT xde-

ba manamde warmoSobili uflebis realizacia da ara Tavad uflebis 

warmoSoba. dabadebis Semdeg saxezea sruli uflebaunarianobis mqone 

subieqti _ fizikuri piri, romelic am momentidan xdeba uflebau-

narianobaSi moazrebuli uflebebis SeZenaze zogadi uflebamosileb-

is mqone.

Canasaxi SezRuduli uflebaunarianobis mqonea ZiriTad ufle-

bebTan mimarTebiTac. sicocxlis ufleba, romelsac icavs saqa-

rTvelos konstituciis me-15 muxli, Canasaxzec unda gavrceldes. 

Canasaxs dabadebamdec axasiaTebs Tavisi genetikuri identoba da Se-

sabamisad, ganumeorebeloba da Seucvleloba. Canasaxs, rogorc jer 

kidev daubadebel adamianur sicocxles, gaaCnia Rirseba da marTl-

wesrigi icavs misi sicocxlis uflebas.17 germaniis federaluri 

sakonstitucio sasamarTlos SefasebiT, sicocxlis ufleba garan-

tirebulia yvelasaTvis, vinc „cocxalia“, maT Soris daubadebeli 

cocxali arsebisaTvis.18 

Canasaxis uflebaunarianoba 11 II muxliT gaTvaliswinebuli mem-

kvidreobis uflebis garda, zogjer moicavs zianis anazRaurebis 

14 Гарридо, Римское частное право: Казусы, иски, институты, 2005, gv. 225.
15 Wanturia, samoqalaqo samarTlis zogadi nawili, 2012, gv. 169.

16 Wanturia, sk-is komentari, wigni I, mux. 11, 1999, gv. 42.

17 AntwaltKommentar zum BGB AT, Ring, §1, Rn. 39.
18 BVerfGE 39, 1, 41 f = NJW 1975, 573, 575. 
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uflebasac. 1006-e I 1 muxlSi aRniSnulia, rom „dazaralebulis gar-

dacvalebis SemTxvevaSi zianis mimyenebelma sarCos dawesebiT unda 

aunazRauros ziani im pirebs, romelTa rCenac dazaralebuls evale-

boda“. samarTlebriv literaturaSi arsebuli ganmartebiT, am nor-

miT gaTvaliswinebul sarCen pirebSi, aseve igulisxmeba jer arda-

badebuli, magram Casaxulic, romlis rCenazec gardacvlili iqneboda 

pasuxismgebeli misi dabadebis SemTxvevaSi.19 

samarTlis sxvadasxva sistemaSi Canasaxis samarTlebrivi mdgo-

mareobis mowesrigebisas problemuria is SemTxvevebi, rodesac bavSvi 

seriozuli fizikuri nakliT ibadeba da SesaZlebeli iyo mosalod-

neli Sedegebis mSobiarobamde dadgena. am dros SeiZleba Canasaxs 

warmoeSvas saxelSekrulebo an deliqturi moTxovnis safuZveli. 

is faqti, dedas rom scodnoda Canasaxis avadmyofobis Sesaxeb, igi 

ar gaaCenda mas, ver warmoSobs Canasaxis uflebas „ararsebobaze“, 

vinaidan es iqneba misi sicocxlis uflebis Selaxva. aseTi midgoma 

gasaziarebelia qarTul samarTalSic.20 

V. uflebaunarianobis dasasruli (11 III)

 

iseve, rogorc 11 I muxlis mixedviT, uflebaunarianobis warmo-

Soba ukavSirdeba dabadebis faqts, amave muxlis me-3 nawiliT, gar-

dacvaleba iwvevs mis Sewyvetas. uflebaunarianoba wydeba piris 

fizikuri sikvdiliT da ara e. w. „samoqalaqo sikvdiliT“ (magali-

Tad, berad Sedgoma), rac ucnobia samoqalaqo kodeqsisaTvis. gar-

dacvalebis faqts ukavSirdeba subieqtis qonebrivi ufleba-movale-

obebis Semdgomi bedi. kerZod, ixsneba samkvidro (1313) da wydeba 

valdebuleba (453).

mniSvnelovania gardacvalebis drois dadgena. Tanamedrove medi-

cinis mecnierebis safuZvelze aseTad unda CaiTvalos adamianis 

gulis an tvinis sikvdili. gulis sikvdili Seesabameba sikvdilis 

klasikur gagebas, rogoricaa, gulis moqmedebis, sisxlis mimoqcevi-

sa da sunTqvis SeCereba, e. w. „klinikuri sikvdili“. tvinis sikvdili 

gulisxmobs tvinis funqciis Seuqcevad dakargvas misi reanimaciis 

SesaZleblobis gareSe,21 roca samedicino aparati sabolood wyvets 

tvinis funqcionirebis amsaxveli talRebis Cvenebas.22 saqarTvelos 

samoqalaqo kodeqsi Tavis tvinis funqcionirebis Sewyvetas ukav-

Sirebs adamianis gardacvalebis moments.

„adamianis organoTa gadanergvis Sesaxeb“ saqarTvelos kanonis me-12 

muxlis Tanaxmad, „adamiani gardacvlilad CaiTvleba mxolod mas Sem-

19 kereseliZe, uzogadesi cnebebi, 2009, gv. 106.

20 iqve, 2009, gv. 107.

21 Anwaltkommentar zum BGB AT, 2005, §1, Rn. 22.
22 kereseliZe, uzogadesi cnebebi, 2009, gv. 103.
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deg, rodesac dadgindeba Tavis tvinis sikvdili an gulis Seuqcevadi 

gaCereba da sisxlis mimoqcevis Sewyveta“. rogorc vxedavT, mocemuli 

kanoni afarToebs gardacvalebis momentis definicias da ar Semoi-

fargleba marto samoqalaqo kodeqsis SedarebiT viwro ganmartebiT. 

aseTi midgoma unda asaxavdes medicinis ganviTarebis Tanamedrove 

miRwevebs.

gardacvalebis momentis gansazRvrisadmi gansxvavebulma midgomam 

samarTlis mecnierebaSi ganapiroba misi diferencirebuli gamoyeneb-

is aucilebloba. kerZod, im uflebis (magaliTad, memkvidreoba) war-

mosaSobad, romlisTvisac gadamwyvetia sikvdilis dadgomis momentis 

cneba, gardacvaleba ukavSirdeba gulis gaCerebas. im SemTxvevaSi, 

roca sikvdilis faqtis dadgena saWiroa raime uflebis gansaxor-

cieleblad, magaliTad, rogoricaa sxeulis organos transplanta-

cia, maSin mis dasadgenad unda gamoviyenoT Tavis tvinis funqcion-

irebis Sewyveta.23 sikvdilis faqtisadmi aseTi dualisturi midgoma 

Sedegobrivad uvargisi unda iyos. ris safuZvelzec ar unda CaiTva-

los piri gardacvlilad, es faqti Seuqcevadia da Sesabamisad, sa-

marTlebrivi Sedegebi ukavSirdeba am faqts da ara misi dadgomis 

mdgomareobas.

dRevandeli samedicino gagebiT, gardacvaleba ar aris erTjeradi 

aqti, igi garkveuli procesis dasasrulia. dRes medicinas SeuZlia 

calkeuli organoebis funqcionirebis SenarCuneba, maSinac, roca sa-

sicocxlod mniSvnelovani organo, rogoricaa tvini, ukve didi xania 

ufunqcioa.24

gardacvalebis momentis dadgena mniSvnelovania transplantaciis 

problemebis gadasaWrelad, roca sasicocxlod mniSvnelovani or-

ganos funqciis uunarobis SemTxvevaSi, SesaZlebelia, rom sxeulis 

calkeuli nawilebis funqcionireba SenarCundes. maTi transplant-

acia dasaSvebia mxolod im SemTxvevaSi, roca gardacvalebis faqti 

utyuaria. kanoniT gansazRvruli pirebis uflebamosileba, Tanxmoba 

ganacxadon gardacvlilis sxeulis nawilebis transplantaciis miz-

niT gamoyenebaze, mxolod maSin warmoiSoba, roca donori CaiTvleba 

gardacvlilad.

SeiZleba Tu ara uflebaunarianoba Sewyvetilad CaiTvalos piris 

gardacvlilad gamocxadebis SemTxvevaSi (22). piris gardacvlilad 

gamocxadeba warmoadgens iuridiul fiqcias, romelic efuZneba 

garkveuli faqtobrivi garemoebebidan gamomdinare gardacvalebis 

varauds. gardacvlilad gamocxadeba iwvevs arsebiTad imave samoqa-

laqo-samarTlebriv Sedegebs, rasac iwvevs piris fizikuri sikvdili. 

aqedan gamomdinare, swori unda iyos, rom gardacvlilad gamocx-

adebis logikur Sedegad CavTvaloT uflebaunarianobis Sewyveta, 

23 Wanturia, samoqalaqo samarTlis zogadi nawili, 2012, gv. 177. 

24 MüKo/Schmitt, BGB, 6. Aufl., 2012, §1, Rn. 19.
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rogorc aseve samarTlebrivi fiqcia. aralogikuria subieqtis gar-

dacvaleba warmoadgendes fiqcias da uflebaunarianoba, romelic 

misi samarTlebrivi pirovnulobis ganmsazRvreli faqtoria, ar war-

moadgendes fiqcias.

adamiani, romlis uflebaunarianobac Sewyda gardacvalebis Sede-

gad, rCeba nawilobriv uflebaunarianad pirovnulobasTan dakavSire-

buli uflebebis dacvis konteqstSi.25 me-19 muxlis Tanaxmad, daint-

eresebuli pirebis mxridan „dacvas eqvemdebareba iseTi uflebebi, 

romelic pirovnebis arsebis ganmsazRvrelia da grZeldeba sikvdi-

lis Semdegac“. gardacvlili piris „uflebaunarianobisadmi“ aseTi 

damokidebuleba gamomdinareobs RirebulebaTa konstituciur-sa-

marTlebrivi gagebidan, romlis Tanaxmadac, pirovnebis saxe momava-

li Taobebis mexsierebaSi rCeba gardacvalebis Semdegac da igi dacu-

lia mesame pirTa mxridan. adamianis Rirseba daculia gardacvalebis 

Semdegac da raime drois monakveTiT SezRudvas ar eqvemdebareba.26

25 Anwaltkommentar zum BGB AT, 2005, §1, Rn. 31. 
26 Anwaltkommentar zum BGB AT, 2005, §1, Rn. 32.
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muxli 12. qmedunarianoba

1. qmedunarianoba, anu fizikuri piris unari, Tavisi nebiTa da moq-

medebiT sruli moculobiT SeiZinos da ganaxorcielos samoqalaqo 

uflebebi da movaleobebi, warmoiSoba srulwlovanebis miRwevisTanave.

2. srulwlovania piri, romelmac 18 wlis asaks miaRwia.

3. qmedunarianad iTvleba piri, romelmac 18 wlis asakis miRwevamde 

iqorwina.

4. qmedunarianad iTvleba fsiqosocialuri saWiroebis mqone piri 

(Semdgom _ mxardaWeris mimRebi), anu piri, romelsac aqvs myari fsi-

qikuri, gonebrivi/inteleqtualuri darRvevebi, romelTa sxvadasxva 

dabrkolebasTan urTierTqmedebam SesaZloa xeli SeuSalos sazoga-

doebriv cxovrebaSi mis srul da efeqtian monawileobas sxvebTan Tana-

bar pirobebSi, Tu es piri akmayofilebs am muxlis me-2 an me-3 nawilis 

pirobebs, amasTanave, aRniSnuli dabrkolebebi saTanado rCevisa da 

daxmarebis gareSe mniSvnelovnad arTulebs piris mier sakuTari nebis 

Tavisuflad gamoxatvas da informirebuli da gaazrebuli arCevanis 

gakeTebas sasamarTlos mier gansazRvrul sferoSi.

5. mxardaWeris mimRebad sasamarTlom SeiZleba cnos agreTve aras-

rulwlovani im farglebSi, romlebSic, saqarTvelos kanonmdeblobis 

Tanaxmad, mas Tavisi ufleba-movaleobebis ganxorcielebisas kanonie-

ri warmomadgenlis Tanxmoba ar sWirdeba.

6. 7 wlamde asakis arasrulwlovani (mcirewlovani) qmeduunarod iT-

vleba.

saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba 

№2/4/532,533 _ vebgverdi, 28.10.2014w.

saqarTvelos 2015 wlis 20 martis kanoni №3339 _ vebgverdi, 31.03.2015w.

I. qmedunarianobis cneba (12 I) ...................................................................... 68

II. srulwlovaneba (12 II) ................................................................................ 70

III. qmedunarianad emansipacia (12 III) ............................................................. 70

IV. fsiqosocialuri saWiroebis mqone piris

   (mxardaWeris mimRebis) qmedunarianoba .................................................. 71

V. fsiqosocialuri saWiroebis mqone 

   arasrulwlovani piris (mxardaWeris mimRebis) 

   qmedunarianoba .......................................................................................... 74 

VI. qmeduunaroba mcirewlovnobis gamo (12 VI) ........................................... 75 
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I. qmedunarianobis cneba (12 I)

 

Tuki uflebaunarianoba ufleba-movaleobaTa qonis abstraqtuli 

SesaZleblobaa subieqtis moqmedebis unaris miuxedavad, qmedunari-

anoba mTlianad subieqtis unarzea damokidebuli. qmedunarianoba _ 

esaa subieqtis unari, TviTon, Tavisi moqmedebiT moaxdinos ufle-

baunarianobis Sinaarsis praqtikuli realizacia. 12 I muxli iZle-

va qmedunarianobis normatiul cnebas, romelic emyareba samarTal-

Si aRiarebul (damkvidrebul) ganmartebas. kerZod, „qmedunarianoba 

_ esaa fizikuri piris unari, Tavisi nebiTa da moqmedebiT sruli 

moculobiT SeiZinos samoqalaqo uflebebi da movaleobebi“. unda 

vivaraudoT, rom yvela adamiani qmedunariania. kanoniT gaTval-

iswinebuli SemTxvevebi, roca piri qmeduunaro (mcirewlovani) an 

SezRudulad qmedunariania, unda CavTvaloT im gamonaklis SemTx-

vevebad, romelTac specialurad awesrigebs samoqalaqo kodeqsi.1 

mocemuli samarTlebrivi kategoriebi _ uflebaunarianoba da qme-

dunarianoba _ organulad arian erTmaneTTan dakavSirebuli. isini 

erTmaneTis gareSe ar arseboben, maSinac ki, roca fizikuri piri 

qmeduunaroa. am SemTxvevaSi, uflebaunarianobis „mamoZravebeli“ 

xdeba sxvaTa (kanonier warmomadgenelTa) qmedunarianoba. Tuki ar 

iarsebebda sxvisi qmedunarianobis gamoyenebiT sakuTari qmeduunar-

obis Sevseba, maSin yvela fizikuri piri verc uflebaunariani da Se-

sabamisad, verc samarTalis subieqti iqneboda.

cnobilia zogadi qmedunarianoba da specialuri qmedunarianoba. 

12 I muxlSi mocemulia zogadi qmedunarianobis cneba. kerZod, esaa 

zogadad piris unari, sakuTari nebiT ganaxorcielos (marTos) esa 

Tu is samarTlebrivi Sedegis momtani moqmedebani2 da ara misi un-

ari, ganaxorcielos erTi romelime konkretuli moqmedeba.3 zoga-

di qmedunarianobis formebad unda CaiTvalos garigebaunarianoba 

da deliq tunarianoba, Tumca am terminebs samoqalaqo kodeqsi ar 

iyenebs.4 isini „qmedunarianobis“ gvareobiTi cnebis specialuri 

formebia. garigebaunariania piri, romelsac Seswevs unari Ta-

visi nebiT dados nebadarTuli garigeba, rac SesaZlebelia kerZo 

avtonomiis pirobebSi. samoqalaqo kodeqsi qmedunarianobas miiCnevs 

garigebis namdvilobis aucilebel pirobad (63, 67). Tu ar aris piri 

qmedunariani, is verc garigebaunariani iqneba. vinc garigebaunaria-

nia, imavdroulad qmedunarianicaa. deliqtunarianoba _ esaa zianis 

gamomwvevi qmedebisaTvis pasuxismgeblobis qonis unari zianis anaz-

Raurebis movaleobis formiT.5

1 ix. garigebaunarianobis WrilSi: MüKo/Schmitt, BGB, 6. Aufl., 2012, §104, Rn. 2.
2 Larenz/Wolf; AT des bürg. Rechts, 1997, S. 131, Rn. 4.
3 kereseliZe, uzogadesi cnebebi, gv. 116.

4 Palm in Erman BGB, §1, Rn. 1.
5 Larenz/Wolf, AT des bürg. Rechts, 1997, S. 132, Rn. 5.

1

2
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qmedunarianoba dakavSirebulia adamianuri moqmedebis sxva for-

mebTan, rac arc garigebaunarianobaa da arc deliqtunarianoba.6 

magaliTad, rogoricaa masalis gadamuSaveba anda gadakeTeba (195), 

napovari (191). 

2015 wels kodeqsSi Setanili cvlilebebis mixedviT, siaxlea, rom 

norma fsiqosocialuri saWiroebis mqone pirs aRiarebs qmedunarian 

pirad. fsiqosocialuri saWiroebis mqone piri, anu piri, romelsac 

aqvs fsiqikuri, gonebrivi an/da inteleqtualuri darRvevebi, samo-

qalaqo-samarTlebriv urTierTobebSi miiCneva qmedunarianad, anu 

subieqtad, romelsac SeuZlia Tavisi nebiTa da moqmedebiT ganaxor-

cielos samoqalaqo uflebebi da movaleobebi. 12 I muxlSi miTiTebu-

li subieqtisgan gansxvavebiT, fsiqosocialuri saWiroebis mqone 

pirs Tavisi nebisa da moqmedebis gansaxorcieleblad esaWiroeba sxva 

piris daxmareba (mxardaWera). muxlSi miTiTebuli cnebac mxarda Weris 

mimRebi normis am arsis gamomxatvelia.

normis Sinaarsi aseTi formiT Camoyalibda samoqalaqo kodeqs-

Si 2015 wlis 1 aprils Sesuli cvlilebebis Tanaxmad. es cvlileba 

orma mniSvnelovanma garemoebam ganapiroba:7 a) saqarTvelos sakon-

stitucio sasamarTlos gadawyvetileba; b) konvenciiT aRebuli val-

debulebebi.8 sakonstitucio sasamarTlos gadawyvetilebiT normis 

is Sinaarsi, romlis Tanaxmad Wkuasustobis an suliT avadmyofobis 

gamo piri miiCneoda qmeduunarod, cnobil iqna arakonstituciurad 

konstituciis me-14 da me-16 muxlebTan mimarTebaSi. gadawyvetileb-

is mixedviT, dauSvebelia pirs srulad waerTavs qmedunarianoba 

misi individualuri gonebrivi SesaZleblobebis gaTvaliswinebis 

gareSe. SezRuduli SesaZleblobebis mqone pirTa uflebebis gaer-

os konvencia saqarTvelos mier ratificirebul iqna 2013 wlis 26 

dekembers, riTac saqarTvelom aiRo valdebuleba samarTlebrivad 

uzrunvel yos konvenciiT aRiarebuli uflebebis dacva. konveciis 4 

I a-b muxlis Tanaxmad: „wevri-saxelmwifoebi iReben valdebulebas[…] 

a) miiRon yvela saWiro sakanonmdeblo, administraciuli an sxva 

zoma am konvenciiT aRiarebuli yvela uflebis uzrunvelsayofad; 

b) miiRon yvela saWiro zoma, sakanonmdeblos CaTvliT, raTa Secva-

lon, an gaauqmon kanonebi, dadgenilebebi, adaTebi da praqtikebi, 

romlebic diskriminaciulia SezRuduli SesaZleblobis mqone pirTa 

mimarT“. normis am saxiT Camoyalibebis mizani fsiqikuri an gonebri-

vi/inteleqtualuri darRvevebis mqone SezRuduli SesaZleblobis 

mqone piris mimarT warsulSi arsebuli uTanasworo, diskriminaci-

uli midgomis aRmofxvraa. fsiqosocialuri saWiroebis mqone piri 

sxvebTan Tanaswor pirobebSi Tavisi nebiT ganaxorcielebs sakuTar 

samoqalaqo uflebebsa da movaleobebs.

6 Larenz/Wolf, AT des bürg. Rechts,1997, S. 132, Rn. 7.
7  ix. saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris №2/4/532,533 gad-

awyvetileba.

8  ix. gaerTianebuli erebis organizaciis ̀ SezRuduli SesaZleblobebis mqone pirTa ufle-

bebis konvencia~, 13/12/2006.

3

4
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II. srulwlovaneba (12 II)

 

kanoniT dadgenili asakis SesrulebisTanave, piri avtomaturad 

xdeba qmedunariani yovelgvari samarTlebrivi aqtis gareSe.9 sru-

li moculobiT, fizikuri piris qmedunarianoba warmoiSoba srul-

wlovanebis miRwevisTanave. am momentidan fizikur pirs SeuZlia samo-

qalaqo uflebaunarianobaSi moazrebuli uflebebi da movaleobebi 

ganaxorcielos sruli moculobiT, Tu ar arsebobs kanoniT gaTval-

iswinebuli Semaferxebeli garemoebani. 12 II muxlis Tanaxmad, „srul-

wlovania piri, romelmac Tvrameti wlis asaks miaRwia“. igulisxmeba, 

rom am asakSi piris gonebrivi da fizikuri ganviTarebis done iseTia, 

rom mas SeuZlia sworad Seimecnos da Seafasos kerZo uflebebTan 

dakavSirebuli garemoebebi da miiRos Tavisufal nebaze damyarebuli 

gadawyvetileba. sxva sityvebiT, am asakis pirisaTvis nebis gamovlenis 

asparezi kerZosamarTlebriv sivrceSi Tavisufalia. 

srulwlovanebis miRwevisTanave wydeba mSoblebis mxridan Svileb-

is mimarT mzrunvelobis valdebuleba (1304, I b.). saojaxo samarTalSi 

srulwlovanebas mosdevs daqorwinebis ufleba (1108, I), memkvidreo-

biT samarTalSi _ anderZis Sedgenis unari (1345). srulwlovanebis 

asakTanaa dakavSirebuli samoqalaqo-saproceso qmedunarianobisa da 

saarCevno uflebis warmoSoba. 

mniSvnelovania Tvrameti wlis asakis Sesrulebis drois gansaz-

Rvra. saamisod, analogiiT gamoyenebul unda iqnes 122-e muxliT gaT-

valiswinebuli wesi, romlidan gamomdinare, gaangariSebaSi CaiTvle-

ba dabadebis dRec. Tvrameti weli sruldeba sicocxlis meTvramete 

wlis bolo dRis amowurviT.10 

samoqalaqo kodeqsi ar iTvaliswinebs arasrulwlovnobis mdgo-

mareobis arc Semcirebas da arc gazrdas. ar arsebobs srulwlovno-

bis naadrevad dadgomis SesaZlebloba. Tvramet wlamde qorwinebis 

faqtiT arasrulwlovani ar xdeba srulwlovani. igi mxolod aras-

rulwlovani piris moqmedebis farglebis gafarToebas iwvevs.11

III. qmedunarianad emansipacia (12 III)

 

samoqalaqo kodeqsi zog SemTxvevaSi iTvaliswinebs arasrulwlo-

vani pirebis srul gaTanabrebas (emansipacias) srulwlovani pireb-

is uflebebTan. 12 III muxlis Tanaxmad, „qmedunarianad iTvleba piri, 

romelic iqorwinebs Tvrameti wlis asakis miRwevamde“. 1108 I muxli 

saqorwino asakad miiCnevs 18 wels. aqedan gamonaklisia 15073 I mux-

lis danawesi, roca garkveuli pirobebis (garemoebebis) arsebobisas, 

9 Wanturia, sk-is komentari, wigni I, mux. 12, 1999, gv. 45. 

10 MüKo/Schmitt, BGB, 6. Aufl., 2012, §2, Rn. 2. 
11 MüKo/Schmitt, BGB, 6. Aufl., 2012, §2, Rn. 3, Rn. 4.

6

7

8

9

5
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rogoricaa bavSvis dabadeba, dasaSvebia 17 wels miRweuli arasrul-

wlovani piris qorwineba sasamarTlos TanxmobiT. arasrulwlovani 

xdeba sruli qmedunariani. ojaxis Seqmnis safuZvelze arasrulw-

lovani eqceva kerZosamarTlebrivi urTierTobis iseT sivrceSi, 

romelSic misi srulfasovani funqcionireba (Segueba) SeuZlebelia 

sruli qmedunarianobis statusis gareSe. sruli qmedunarianoba am 

urTierTobis obieqturi moTxovnilebaa.

praqtikuli TvalsazrisiT mniSvnelovania, Tu ra gavlenas axdens 

qmedunarianobaze arasrulwlovanis ganqorwineba, an qorwinebis ba-

Tiloba srulwlovanebis miRwevamde. samoqalaqo kodeqsi ar iZleva 

amaze pirdapir pasuxs. erTi SexedviT, ganqorwineba an qorwinebis 

baTiloba avtomaturad unda spobdes (wyvetdes) piris qmedunariano-

bas da iwvevdes mis Tavdapirvel mdgomareobaSi dabrunebas. Tuki 

daveyrdnobiT qmedunarianobis warmoSobis safuZvels, am SemTxvevaSi, 

SeuZlebelia igi misi SenarCunebis safuZvelic ar iyos. Cveni azriT, 

ar iqneboda swori qmedunarianobis imgvarad dakavSireba qorwine-

basTan, rom igi mizezobrivad mxolod qorwinebasTan dakavSirebul 

faqts warmoadgendes da ara piris samarTlebrivad angariSgasawev 

nebelobiT mdgomareobas. sasamarTlos Tanxmoba migvaniSnebs imaze, 

rom qorwinebis faqti ver iarsebebda, arasrulwlovanis nebelobiTi 

mzaoba, an masze moTxovnilebis obieqturad gardauvali aucileblo-

ba rom ar iyos. 

IV. fsiqosocialuri saWiroebis mqone piris

(mxardaWeris mimRebis) qmedunarianoba

 

termini `fsiqosocialuri saWiroebis mqone piri~ moiazrebs sam 

ZiriTad komponents, romelTagan erT-erTis ararseboba gamoricxavs 

piris fsiqosocialuri saWiroebis mqone pirad (mxardaWeris mimRe-

bad) aRiarebas. termini gulisxmobs: 1) fizikur pirs, romelsac aqvs 

myari fsiqikuri, gonebrivi/inteleqtualuri darRvevebi; 2) es dar-

Rvevebi sxvadasxva dabrkolebasTan urTierTqmedebaSi xels uSlis 

sazogadoebriv cxovrebaSi am piris srul da efeqtian monawileobas; 

3) sazogadoebriv cxovrebaSi piris sruli da efeqtiani monawileoba 

izomeba sxvebTan Tanabar pirobebSi monawileobis SesaZleblobiT.

1) fsiqikuri, gonebrivi/inteleqtualur darRvevebis dasadgenad 

aucileblad unda arsebobdes samedicino daskvna, romlis Tanax-

mad pirs aqvs iseTi daavadebebi, rogoricaa Sizofrenia, gonebrivi 

CamorCeniloba, alchaimeri da a.S. samoqalaqo kodeqsSi am terminis 

SemoRebamde, mxolod da mxolod samedicino daskva iyo sakmarisi 

imisaTvis, rom piri sasamarTlos eRiarebina qmeduunarod da uari 

eTqva misTvis samoqalaqo uflebebisa da movaleobebis ganxorciel-

ebaze, rac principul winaaRmdegobaSi modis saerTaSoriso midgo-

10
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masTan, radgan konvencia `SezRuduli SesaZleblobebis mqone pirTa 

uflebebis dacvis~ msgavs midgomas miiCnevs adamianis fundamenturi 

uflebebis SezRudvad da pirvel muxlSi acxadebs: `winamdebare kon-

venciis mizania, xeli Seuwyos, daicvas da uzrunvelyos SezRudu-

li SesaZleblobis mqone pirebis mier adamianis yvela uflebiTa da 

fundamenturi TavisuflebiT srulyofil da Tanaswor sargeblobas 

da maTi Tandayolili Rirsebis pativiscemas.~ am midgomis gaTval-

iswinebiT, samedicino daskvnis arseboba ar aris sakmarisi faqto-

brivi garemoeba imisaTvis, rom dRis wesrigSi dadges piris samo-

qalaqo qmedunarianobis ganxilvis sakiTxi. amisaTvis, aucilebelia 

damatebiT qvemoT ganxiluli ori komponentis arsebobac.

2) sxvebTan Tanabar pirobebSi sazogadoebriv cxovrebaSi sruli da 

efeqtiani monawileoba. fsiqikuri, gonebrivi/inteleqtualuri dar-

Rvevebi sxvadasxva dabrkolebasTan urTierTqmedebaSi xels uSlis 

sazogadoebriv cxovrebaSi piris srul da efeqtian monawileobas. 

aq, upirveles yovlisa, uaria naTqvami warsulSi arsebul midgoma-

ze, romlis Tanaxmad, pirs srulad warTmeuli hqonda samoqalaqo-

samarTlebriv urTierTobebSi araTu damoukideblad, aramed meur-

vis daxmarebiT monawileobis ufleba (misi neba mxardaWerili ki 

ara, Canacvlebuli iyo meurvis nebiT). kanonmdebeli miiCnevs, rom 

fsiqosocialuari saWiroebis mqone pirs (mxardaWeris mimRebs) gaaC-

nia samoqalaqo qmedunarianoba, Tumca, SesaZloa, misi fsiqikuri, 

gonebrivi mdgomareobisa da socialuri unar-Cvevebis gamo mas samo-

qalaqo-samarTlebrivi uflebebisa da movaleobebis ganxorcielebis 

procesSi damoukideblad ar SeeZlos sruli da efeqtiani monawile-

oba da amisaTvis saWiroebdes mxardamWeris daxmarebas (terminebi: 

a) mxrdamWeris mimRebi, anu fsiqosocialuri saWiroebis mqone piri, 

romelic saWiroebs mxardaWeras da b) mxardamWeri, anu vinc exmareba 

fsiqosocialuri saWiroebis mqone pirs samoqalaqo uflebebisa da 

movaleobebis ganxorcielebaSi). saqarTvelos sakonstitucio sasa-

marTlos gadawyvetilebiT, pirisTvis samoqalaqo qmedunarianobis 

warTmeva fsiqikuri an gonebrivi darRvevebis gamo, piris individu-

aluri Sefasebis gareSe, ewinaaRmdegeba konstituciis me-16 muxls, 

romelic `icavs pirovnebis avtonomiurobas, piris Tavisuflebas, 

Tavisi Sexedulebisamebr gankargos sakuTari Sinagani samyaro, misi 

piradi gonebrivi da fizikuri sfero, sxvebisgan Caurevlad, piradi 

gadawyvetilebiT daamyaros da ganaviTaros urTierToba sxva pire-

bTan da garesamyarosTan. saqarTvelos konstituciis me-16 muxliT 

daculia piris ufleba, akontrolos sakuTari Tavis warmoCena sa-

zogadoebis TvalSi da pirovnuli ganviTarebisa da realizacii-

saTvis aucilebeli moqmedebebis ganxorcielebis Tavisufleba. 

pirovnebis avtonomiurobis, misi Tavisufali da srulyofili gan-

viTarebisaTvis gansakuTrebuli mniSvneloba eniWeba rogorc gare 
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samyarosTan urTierTobis damoukideblad gansazRvris Tavisufle-

bas, aseve individis fizikur da socialur identobas, intimuri cx-

ovrebis xelSeuvalobas.12 konstituciis me-16 muxlis am zogadi gan-

martebidan gamomdinare, fsiqikuri an gonebrivi darRvevebis gamo 

piris qmeduunaroba ewinaaRmdegeba adamianis uflebebis moyvanil 

midgomas. kerZod, „sasamarTlo xazgasiT aRniSnavs, rom aRniSnuli 

kategoriis pirebi unda ganixilebodnen rogorc uflebaTa subieqte-

bi da ara rogorc mxolod pacientebi“.13 fsiqosocialuri saWiroebis 

mqone piris qmedunarianobas (samarTlis subieqtobas) aRiarebs „Sez-

Ruduli SesaZleblobebis mqone pirTa uflebebis“ konvenciis 12 I 

muxli: „SezRuduli SesaZleblobis mqone pirebs yvelgan aqvT ufle-

ba samarTlis subieqtad aRiarebaze“. SezRuduli SesaZleblobebis 

mqone piris statusi (mocemul SemTxvevaSi „fsiqosocialuri saW-

iroebis mqone piri _ mxardaWeris mimRebi“) ar unda gaxdes safuZveli 

samarTal unarianobaze uaris TqmisaTvis.14 

3) saTanado rCevisa da daxmarebis gareSe moqmedebis SeuZlebloba. 

sazogadoebriv cxovrebaSi piris sruli da efeqtiani monawileoba 

sxvebTan Tanabar pirobebSi gulisxmobs samoqalaqo-samarTlebri-

vi uflebebiTa da movaleobebiT sxvebis Tanasworad sargeblobas. 

`SezRuduli SesaZleblobebis mqone pirTa uflebebis~ konvenciis 12 

V muxli: `wevri saxelmwifoebi iReben yvela saTanado da efeqtur 

zomas, rom uzrunvelyon, SezRuduli SesaZleblobis mqone pirebis 

Tanabari ufleba sakuTrebis flobaze an memkvidreobiT miRebaze, sa-

kuTari finansuri saqmeebis marTvasa da sabanko sesxebis, ipoTekebisa 

da finansuri kreditebis sxva formebis Tanabar xelmisawvdomoba-

ze da uzrunvelyofen, rom ar moxdes SezRuduli SesaZleblobis 

mqone pirebisaTvis sakuTrebis TviTneburad CamorTmeva~. Sesabamis-

ad, fsiqosocialuri saWiroebis mqone pirma, misi individualuri 

SesaZleblobebis Sefasebis Semdeg, mxardamWeris daxmarebiT, Tavad 

unda miiRos monawileoba samoqalaqo-samarTlebriv urTierTobebSi, 

iseve, rogorc msgavs gadawyvetilebas iRebs qmedunariani piri. 

garda zemoT moyvanili sami komponentisa, kanonmdebeli 12 IV 

muxlSi azustebs, rom fsiqosocialuri saWiroebis mqone piri 

amavdroulad unda akmayofilebdes 12 II, III muxlis pirobebs, anu aris 

srulwovani, 18 wels miRweuli piri, an aris piri, romlis emansipacia 

moxda 18 wlamde, qorwinebis gamo. 

amdenad, miuxedavad imisa, rom aRniSnuli dabrkolebebi saTanado 

rCevisa da daxmarebis gareSe mniSvnelovnad arTulebs piris mier 

12  ix. saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris №2/4/532,533 gad-

awyvetileba, samotivacio nawili, veli 3.

13  ix. saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris №2/4/532,533 gad-

awyvetileba, samotivacio nawili, veli 38. 

14  ix. SezRuduli SesaZleblobebis mqone pirTa uflebebis komitetis zogadi komentari 

#1(2014). 
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sakuTari nebis Tavisuflad gamoxatvas da informirebuli da gaaz-

rebuli arCevanis gakeTebis SesaZleblobas, kanonmdebeli fsiqoso-

cialuri saWiroebis mqone pirs miiCnevs qmedunarian pirad, romelic 

Tavis nebas mxardamWeri piris mier gaweuli daxmarebiT gamoxatavs. 

Sesabamisad, yvela adamians gaaCnia samarTalsubieqtoba. uflebau-

narianobisa da qmedunarianobis aseTi ganmarteba Seesabameba SezRud-

uli SesaZleblobebis mqone pirebis socialuri statusis Tanamed-

rove koncefcias da misi ganuyofeli nawilia.

saqarTvelos sakonstitucio sasamarTlos mier gakeTebuli gan-

marteba, romlis Tanaxmad, dauSvebelia piris qmedunarianobis xarisx-

is dadgena, am piris individualuri Sefasebis gareSe, gulisxmobs 

kompleqsur midgomas. `fsiqosocialuri saWiroebidan gamomdinare 

eqspertizis Sesaxeb~ kanoni adgens eqspertizis Catarebis aucile-

blobas, romelic gulisxmobs disciplinaTSoris saqmianobas samedici-

no-fsiqiatriuli, funqciuri, fsiqologiuri, socialuri adaptaciisa 

da sxva aspeqtebis Sefasebis mizniT. eqspertizis Catarebis ZiriTadi 

amocanaa piris gonebrivi/inteleqtualuri darRvevis xarisxis dadge-

na, misi socialuri adaptaciis Sefaseba da aqedan gamomdinare, piris 

mxardaWeris Taviseburebebis gansazRvra. saboloo gadawyvetilebas, 

piri aRiarebul iqnes Tu ara mxardaWeris mimRebad da ra sferoebSi 

esaWiroeba mas mxardaWera, iRebs sasamarTlo. sasamarTloSi mimarT-

visa da ganxilvis wesebi mowesrigebulia samoqalaqo-saproceso kode-

qsiT (Tavi XIV11, piris mxardaWeris mimRebad cnoba).

V. fsiqosocialuri saWiroebis mqone arasrulwlovani piris

(mxardaWeris mimRebis) qmedunarianoba

 

saqarTvelos samoqalaqo kodeqsi erTmaneTisagan mijnavs mcire-

wlovanisa da arasrulwlovanis qmedunarianobis farglebs. aras-

rulwlovanis mimarT, anu piris mimarT, romelic aris 7-dan 18 wlam-

de asakis, samoqalaqo urTierTobebi dasaSvebad miiCnevs mSoblis 

mowonebis SemTxvevaSi an mis gareSe garigebis dadebis SesaZleblobas 

(15). Sesabamisad, mxardaWeris farglebic swored am specifikis gaT-

valiswinebiT dgindeba. kerZod, fsiqosocialuri saWiroebis mqone 

arasrulwlovani piris mimarT mxardaWeris farglebis gansazRvri-

sas sasamarTlom damatebiT aRniSnul faqtorebze unda gaamaxvilos 

yuradReba. kerZod, arasrulwlovan pirs garigebis dasadebad esaW-

iroeba Tu ara kanonieri warmomadgenlis Tanxmoba. im SemTxvevaSi, Tu 

fsiqosocialuri saWiroebis mqone piris kanonieri warmomadgeneli 

da mxardamWeri erTi da igive piria, maSin arasrulwlovani am piris 

mxardaWeriTa da TanxmobiT debs garigebas. iseTi garigebis dadeb-

isas, rodesac arasrulwlovani iRebs sargebels da ar esaWiroeba 

kanonieri warmomadgenlis Tanxmoba, swored sargeblis sworad aRq-

18
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misa da namdvili nebis CamoyalibebisaTvis SesaZlebelia saWiro gax-

des procesSi mxardamWeris monawileobac.

VI. qmeduunaroba mcirewlovnobis gamo (12 VI)

samoqalaqo kodeqsi icnobs asakis gamo qmeduunaro pirebs. 12 VI 

muxlis mixedviT, aseTebia Svid wlamde asakis pirebi. samoqalaqo 

kodeqsi maT uwodebs mcirewlovnebs. es asakobrivi zRvari mTavrde-

ba sicocxlis meSvide weliwadis ukanaskneli dRis amowurviT. am 

momentidan bavSvi iTvleba SezRuduli qmedunarianobis mqoned.15 

qmeduunaroebs ekrZalebaT samoqalaqo urTierTobebSi Sesvla ro-

gorc damoukideblad, ise kanonieri warmomadgenlis TanxmobiT. maTi 

samarTalsubieqtoba mxolod uflebaunarianobiT Semoifargleba. 

isini moklebulni arian Sefasebaunarianobas, kerZod, maT ar ZaluZT 

sakuTari qmedebebisa da masTan dakavSirebuli garemoebebis srul-

fasovnad Secnobisa da Sefasebis unari.

praqtikaSi farTodaa gavrcelebuli SemTxvevebi, rodesac 

kanonieri warmomadgenlis TanxmobiT mcirewlovnebi deben sxvadas-

xva wvrilman (yofiT) garigebebs, romelTa samarTlebrivi Sedegebic 

maTTvisaa gaTvaliswinebuli. magaliTad, mSobeli aZlevs eqvsi wlis 

bavSvs fuls da es ukanaskneli yidulobs saReW rezinas, kanfets 

da a.S. cxadia, gaCndeba kiTxva, ras warmoadgenen mcirewlovnebi am 

SemTxvevaSi? samoqalaqo urTierTobis monawileebs Tu am urTierTo-

bis „iaraRs“ kanonieri warmomadgenlis xelSi? „qmeduunarobis“ mi-

uxedavad, mcirewlovnebs sakmaod xSirad kargad aqvT Secnobili da 

Sefasebuli calkeuli moqmedebis xasiaTi da Sedegebi, rac unda mig-

vaniSnebdes maTi qmedunarianobis garkveul xarisxze mocemul urTi-

erTobebSi. aseTi garigebebi, romlebic kanonis enaze arara garige-

bebia, faqtobrivad warmoSobs samarTlebriv Sedegebs. es SemTxvevebi 

SesaZloa ganvixiloT qmeduunaro _ qmedunarianobis zRvarze myof 

mdgomareobad da yoveli konkretuli faqtis individualuri Sefase-

biT unda dadgindes amiT gamowveuli samarTlebrivi Sedegebi. am 

varaudis safuZvels iZleva is faqtic, rom sxvadasxva qveyanaSi samo-

qalaqo kodeqsebi adgenen qmedunarianobis sxvadasxva zRvrul asaks, 

an saerTod ar iTvaliswineben mas. magaliTad, maSin, roca avstriul 

da germanul samarTalSi zRvruli asakia 7 weli,16 berZnulSi _ 10 

weli, franguli da Sveicariuli kanonmdebloba saerTod ar awesebs 

qmeduunarobis zRvrul asaks.17 aseTi midgomebi kidev ufro zrdis 

sasamarTlo praqtikis mniSvnelobas qmeduunarobis kvalifikaci-

is saqmeSi, miuxedavad imisa, rom samoqalaqo kodeqsi Svid wlamde 

15 MüKo/Schmitt, BGB, 6. Aufl., 2012, §104, Rn. 8.
16 kereseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, gv. 122-124 

17 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 180.
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pirebs miiCnevs qmeduunaroebad.

asakis gamo qmeduunaro pirebs samoqalaqo urTierTobebSi war-

moadgenen maTi kanonieri warmomadgenlebi. marTalia, 12 VI muxlSi 

amis Sesaxeb araferia naTqvami, samoqalaqo kodeqsSi mainc ikiTxeba 

kanonmdeblis neba, rom mcirewlovnebze gavrceldes kanonieri war-

momadgenlobis instituti, romelic pirdapiraa gaTvaliswinebuli 

srulwlovani pirebisaTvis. amis safuZvels iZleva saojaxo samarT-

lis normebic (1198 II, III, IV; 1275 I).18 

qmeduunaro piri arc deliqtunariania. deliqtunarianoba dgeba 

10 wlis asakidan (994 I).

18 kereseliZe, uzogadesi cnebebi, gv. 124-125.
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muxli 13. qmedunarianobis SezRudvis dauSvebloba garigebiT 

qmedunarianobis SezRudva daiSveba mxolod kanoniT gaTvalis-

winebul SemTxvevebSi. dauSvebelia qmedunarianobis SezRudva ga-

rigebiT.

I. qmedunarianobis SezRudva kanoniT (13 I 1)

 

qmedunarianobis SezRudva xdeba rogorc obieqturi, ise subieq-

turi garemoebebis safuZvelze „mxolod kanoniT gaTvaliswinebul 

SemTxvevebSi“. erT SemTxvevaSi es dakavSirebulia piris asakTan. 

kerZod, Svididan Tvramet wlamde arasrulwlovani SezRuduli qme-

dunarianobis mqonea (14). meore SemTxvevaSi, asakis miuxedavad xdeba 

qmedunarianobis SezRudva alkoholis an narkotikuli nivTierebebis 

gamoyenebis gamo (16). qmedunarianobis SezRudva emsaxureba rogorc 

aRniSnuli kategoriis pirTa dacvas, aRzrdasa da Sesabamisad, maT 

srul qmedunarianebad Camoyalibebas, ise samoqalaqo brunvis usa-

frTxoebas, roca garigebis meore mxaris interesebsac eweva angar-

iSi.1 asakis gamo qmedunarianobis SezRudva Tanabrad exeba yvela ara-

srulwlovans, imis miuxedavad, individualurad (subieqturad) nebis 

gamovlenis ra unari gaaCniaT maT. roca SezRuduli qmedunariano-

bis mqone piri debs iseT garigebas, riTac kanonieri warmomadgenlis 

Tanxmobaa saWiro, es ukanaskneli wyvets arasrulwlovnis nebis ga-

movlenis samarTlebriv Zalaunarianobas. alkoholis an narkotikuli 

nivTierebis gamoyenebis gamo qmedunarianobis SezRudva ki emyareba 

subieqtur garemoebebs, yoveli SemTxveva individualurad fasdeba.

samoqalaqo kodeqsi icnobs mxolod qmedunarianobis SezRudvis 

instituts da ara fizikuri pirebis nawilobriv qmedunarianobas, 

romelsac cnobda saqarTvelos sabWoTa samoqalaqo samarTali da 

amJamad icnobs zogierTi postsabWoTa qveynis samoqalaqo kodeqsi.2 

aseTebad miCneuli iyvnen ToTxmetidan Tvramet wlamde pirebi. 

I. qmedunarianobis SezRudva kanoniT (13 I 1)

 

qmedunarianobis SezRudva garigebiT dauSvebelia. qmedunariano-

ba fizikuri piris nebaunarianobis obieqturi mdgomareobaa. kanoniT 

SezRudvis SemTxvevebic arsebiTad mocemuli mdgomareobis amsax-

velia. 12 I muxliT gansazRvruli „fizikuri piris unari“ iseTi mdgo-

mareobaa, romelsac subieqti verc gazrdis da verc Seamcirebs. igi 

subieqtisgan ganuyofelia. amitomac, nebismieri garigeba, romelic 

qmedunarianobis SezRudvas Seexeba, iqneba usagno, vinaidan „piris 

unari“ pirisgan ganuyofeli (mouSorebeli) Tvisebaa. is, risi identi-

1 MüKo/Schmitt, BGB, 6. Aufl., 2012, §106, Rn. 2. 
2 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 183. 
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ficirebac pirisgan SeuZlebelia, SeuZlebelia iyos garigebis sagani. 

SeuZlebelia piri, romelic samarTlebrivi urTierTobis subieqtia, 

imavdroulad iyos misi obieqti. Tuki Cven davuSvebdiT garigebiT mis 

SezRudvas, savsebiT SesaZlebelia Sefasebis obieqturma kriteriumma 

Tavisi mniSvneloba dakargos da piris nebis gamovlenis unariano-

ba damokidebuli gaxdes garigebis monawileTa nebaze. amis daSvebiT 

dairRveoda kerZo samarTalSi damkvidrebuli RirebulebaTa obieq-

turi wesrigi da samoqalaqo brunvaSi qaosi gabatondeboda.

qmedunarianobis SezRudvis gauqmeba exeba rogorc asakis gamo 

qmedunarianobis SezRudvas, ise sxva safuZvliT mis SezRudvas (m. 14, 

m. 16). 

3
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muxli 14. SezRuduli qmedunarianoba

1. arasrulwlovani Svididan Tvramet wlamde SezRuduli qme-

dunarianobis mqonea.

2. SezRuduli qmedunarianobis mqoned iTvleba aseve srulw-

lovani, romelsac sasamarTlom dauwesa mzrunveloba. SezRuduli 

qmedunarianobis mqone piri Tavis qmedunarianobaSi uTanabrdeba ara-

srulwlovans.

3. qmedunarianobis SezRudva uqmdeba maSin, roca aRar aris is safuZ-

veli, romlis gamoc pirs SeezRuda qmedunarianoba.

I. asakobrivi SezRuduli qmedunarianoba .................................................. 79 

II. asakis miuxedavad SezRuduli qmedunarianoba ...................................... 80 

III. qmedunarianobis SezRudvis gauqmeba ..................................................... 81 

I. asakobrivi SezRuduli qmedunarianoba

samoqalaqo kodeqsi imperatiulad adgens, rom „arasrulwlovani 

Svididan Tvramet wlamde SezRuduli qmedunarianobis mqonea“. es 

ar niSnavs imas, rom igi nawilobrivi qmedunarianobis mqonea, rac 

gulisxmobs subieqtis garkveul urTierTobebSi qmedunarianobas, 

garkveulSi ki _ qmeduunarobas.1 SezRuduli qmedunarianobis insti-

tuti emsaxureba am kategoriis arasrulwlovnebis dacvasa da maTi 

aRzrdis gziT srul qmedunarianobamde miyvanas. imavdroulad, igi 

emsaxureba meore mxaris interesebsac.2 SezRuduli qmedunarianobis 

mqone piri qmedunariania, oRond, misi nebis gamovlena jer kidev ar 

aris im Tvisebis (avtonomiurobis) mqone, rom man, rogorc wesi, sxva 

pirTa Sefasebis gareSe, damoukideblad gamoiwvios samarTlebrivi 

Sedegi. nebis gamovlenas arasrulwlovani axdens, magram misi Zalau-

narianobis aRiareba damokidebulia imaze, ramdenad unariania igi 

iyos nebis gamovlenidan gamomdinare ufleba-movaleobis aqtiuri 

matarebeli. nebis gamovlenis, e.w. „ZalaSi Sesvlis“ normatiulad 

dadgenili wesi, ar aqcevs pirs qmeduunarod. qmeduunarobis SemTx-

vevaSi piris nebis gamovlena saerTod ar arsebobs da Sesabamisad, 

rac ar arsebobs, igi verc Sefasdeba. mcirewlovani saerTod ar war-

moadgens nebis gamovlenis subieqts, maSin, roca Svididan Tvramet 

wlamde arasrulwlovani nebis gamovlenis subieqtia. esaa misi saku-

Tari, arasrulwlovnis nebis gamovlena, romelic SeiZleba CaiTvalos 

namdvilad, SeiZleba _ ara. maSasadame, nebis gamovlena da nebis gam-

ovlenis namdviloba erTmaneTisagan gansxvavdeba. baTili nebis gamo-

vlena mainc nebis gamovlenaa. amdenad, arasrulwlovani qmedunariani 

imitomaa, rom is nebis gamovlenis subieqtia. Tu srulwlovnis nebis 

1 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 183-184.

2 MüKo/Schmitt, BGB, 6. Aufl., 2012, §106, Rn. 2.
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gamovlena uSualod fasdeba namdvilobis kuTxiT, arasrulwlovnis 

nebis gamovlenis namdviloba damokidebulia damatebiT garemoebaze, 

rogoricaa kanonieri warmomadgenlebis Tanxmoba.

bunebrivia, Svididan Tvramet wlamde asakobrivi zRvaris SigniT 

arasrulwlovanTa mier samarTlebrivad jansaRi (vargisi) nebis gamo-

vlenis unarianoba gansxvavdeba erTmaneTisagan. subieqtis normaluri 

ganviTarebis procesSi, rac ufro meti asakisaa arasrulwlovani, miT 

ufro samarTlebrivad gonivruli iqneba mis mier gamovlenili neba da 

miT metadaa savaraudo, rom igi iuridiuli Zalis mqone iqneba. kanon-

mdebeli ver gansazRvravda aRniSnuli asakobrivi zRvaris SigniT, 

asakis matebis yoveli konkretuli SemTxvevis dros, ra kate goriis 

nebis gamovlena iqneboda samarTlebrivad gamarTlebuli. kanonmde-

beli zogadi danawesebiT Semoifargleba. igi adgens, rom arasrul-

wlovnis nebis gamovlenis namdvilobisaTvis aucilebelia kanonie-

ri warmomadgenlis Tanxmoba. Sesabamisad, imis miuxedavad, ramdeni 

wlisaa aRniSnuli asakobrivi zRvaris monakveTSi da ra kategoriis 

garigebas debs arasrulwlovani, es Tanxmoba aucilebelia. amasTan, 

kanonmdebeli imasac adgens, rom aRniSnuli Tanxmoba ar aris saW-

iro, roca SezRuduli qmedunarianobis mqone piri garigebiT iRebs 

sargebels (15, 63 I, 65) an gankargavs e.w. „jibis fuls“ (65 I). Tvramet 

wlamde asakis pirebi, romlebic imyofebian qorwinebaSi, utoldebian 

srul qmedunarianebs (12, III). Teqvsmeti wlis asaks miRweuli piri, 

romelsac mSobeli aniWebs sawarmos damoukideblad gaZRolis ufle-

bas, am sferoSi SeuzRudavad qmedunariani xdeba (65 II); SezRuduli 

qmedunariani pirebi SeiZleba moqmedebdnen, rogorc warmomadgen-

lebi (105), magram maTi pasuxismgebloba SeiZleba SezRuduli iyos 

garkveuli garemoebebiT. 

SezRuduli qmedunarianobis statusi Svididan Tvramet wlamde 

pirs eniWeba Svidi wlis asaks miRwevisTanave, anu dabadebis 00:00 

saaTze. am droidan arasrulwlovani SezRudul qmedunarianad iT-

vleba. SezRuduli qmedunarianobis mdgomareoba mTavrdeba me-18 

weliwadis ukanaskneli dRis gasvliT, anu 24:00 saaTze.3 

II. asakis miuxedavad SezRuduli qmedunarianoba

 

Tuki Svididan Tvramet wlamde arasrulwlovnebi yovelgvari ga-

monaklisis gareSe iTvlebian SezRuduli qmedunarianobis mqoned, 

srulwlovani piri, aseTad SeiZleba CaiTvalos mxolod im SemTxveva-

Si, Tuki mas sasamarTlo uwesebs mzrunvelobas (14 II 1). mzrunvels 

dainteresebuli piris gancxadebis safuZvelze niSnavs sasamarTlo, 

Tuki daadgens, rom srulwlovani piris mimarTac arsebobs is zogadi 

safuZveli, ris gamoc kanonmdebelma Svididan Tvramet wlamde ara-

3 MüKo/Schmitt, BGB, 6. Aufl., 2012, ‚§106, Rn. 8. 
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srulwlovnebi aRiara SezRuduli qmedunarianobis mqoned. kerZod, 

mzrunveli SeiZleba daeniSnos srulwlovan pirs, romlis gonebrivi, 

inteleqtualuri ganviTarebis saerTo mdgomareoba iseTia, rom mas 

ar ZaluZs damoukideblad miiRos samarTlebrivad awonil-dawonili 

(gonivruli) gadawyvetileba kerZosamarTlebrivi urTierTobis dam-

yarebis procesSi, garda kanoniT dadgenili gamonaklisi SemTxveve-

bisa. 

14 II muxliT gaTvaliswinebuli SemTxveva gansxvavdeba 1277 II 2 mux-

liT gaTvaliswinebuli SemTxvevisagan, roca meurveobisa da mzrun-

velobis organo srulwlovan qmedunarian pirs misi TxovniT uniSnavs 

mzrunvels, imitom, rom janmrTelobis mdgomareobis gamo ar Seu-

Zlia damoukideblad ganaxorcielos Tavisi uflebebi da Seasrulos 

Tavisi movaleobebi. es SemTxveva ar warmoadgens qmedunarianobis 

SezRudvas. qmedunarianobis SezRudva SezRudvis subieqtis nebisgan 

damoukideblad xdeba. samoqalaqo kodeqsi krZalavs garigebiT qme-

dunarianobis SezRudvas (3). qmedunarianobis SezRudva piris faq-

tobrivad SezRuduli qmedunarianobis formaluri aRiarebaa. is, 

rac faqtis saxiT ar aris mocemuli, verc sakuTari nebiT da verc 

formalurad ver moxdeba misi aRiareba. amitomac, roca piri iTxovs 

mzrun velis daniSvnas, ivaraudeba, rom amas iTxovs qmedunariani piri, 

romelic janmrTelobis mdgomareobis gamo uZluria ganaxorcielos 

kuTvnili ufleba-movaleobani. amis gamoa, rom mzrunveli kanonier 

warmomadgenlad iTvleba da gansakuTrebuli uflebamosilebis gare-

Se warmoadgens mis uflebebsa da kanonier interesebs mesame pirebTan 

urTierTobaSi, maT Soris sasamarTloSi (1290). 

III. qmedunarianobis SezRudvis gauqmeba

roca asakis gamo xdeba qmedunarianobis SezRudva, kanoniT dadge-

nili asakis miRwevisTanave (12 II) an garkveuli garemoebebis dadgomis 

SemTxvevaSi (12 III), uqmdeba SezRudvis safuZveli da piri xdeba sruli 

qmedunariani. sxva SemTxvevebSi (14 II; 16 I) qmedunarianobis SezRudva 

uqmdeba sasamarTlos gadawyvetilebiT.

5
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muxli 15. warmomadgenlis Tanxmoba SezRuduli qmedunarianobisas

SezRuduli qmedunarianobis mqone piris nebis gamovlenis nam-

dvilobisaTvis aucilebelia misi kanonieri warmomadgenlis Tanxmo-

ba, garda im SemTxvevebisa, rodesac SezRuduli qmedunarianobis mqone 

piri garigebiT iRebs sargebels.

I. mniSvneloba da gamoyenebis sfero .......................................................... 82 

II. Tanxmobis gamomxatveli nebis gamovlena ............................................... 83 

1. Tanxmoba .................................................................................................. 83 

2. moculoba ............................................................................................... 83 

III. sargeblis momtani garigeba .................................................................... 83 

I. mniSvneloba da gamoyenebis sfero

 

me-15 muxli warmoadgens SezRuduli qmedunarianobis mqone piris 

uflebis ganmsazRvrel centralur normas.1 igi icavs mas im uaryof-

iTi samarTlebrivi Sedegebisagan, rac SeiZleba mohyves am piris mier 

ganxorcielebul moqmedebas SezRuduli qmedunarianobis niadagze. 

SezRuduli qmedunarianobis mqone piris mier kanonieri warmomadgen-

lis Tanxmobis gareSe nebis gamovlena namdvilad CaiTvleba, Tuki igi 

am garigebiT iRebs sargebels. kanonieri warmomadgenlis TanxmobaSi 

erT SemTxvevaSi igulisxmeba nebarTva, rogorc winaswar gacemuli 

Tanxmoba (100) da mowoneba, rogorc Semdgomi Tanxmoba (101). mkacri 

wesebi moqmedebs calmxrivi garigebis mimarT (66). me-15 muxli exeba 

qmedunarianobis specialur SemTxvevas — garigebaunarianobas. msgavs 

regulirebas Seicavs 63 I muxli.2 miuxedavad imisa, rom am muxlSi 

saubaria im pirebze, romelTac qmedunarianoba SezRuduli aqvT 

arasrulwlovnobis safuZvelze, me-15 muxli afarToebs am normis 

moqmedebis farglebs da avrcelebs mas SezRuduli qmedunarianobis 

mqone yvela pirze.3 

me-15 muxli vrceldeba rogorc yvela kategoriis nebis gamov-

lenaze, ise garigebis msgavs moqmedebebze, garda realuri aqtebisa. 

igi gamoiyeneba saojaxo-samarTlebrivi nebis gamovlenisas, rogor-

icaa niSnoba, Tumca, ar exeba, magaliTad, arasrulwlovnis Tanx-

mobas sakuTar samarTlebriv sikeTeSi Carevaze, rogoricaa, ope-

raciaze Tanxmoba. gadamwyvetia aseT SemTxvevebSi gonierebisa da 

gadawyvetilebis miRebis unari.4 

1 Baldus, Anwalt kommentar zum BGB AT, 2005, §432, Rn. 1.
2 Wanturia, sk-is komentari, wigni I, 1999, mux. 15, gv. 49. 

3 kereseliZe, uzogadesi cnebebi, 2009, gv. 374. 

4 Erman in Erman BGB, 12. Aufl., §107, Rn. 2.
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II. Tanxmobis gamomxatveli nebis gamovlena 

1. Tanxmoba

Tanxmoba warmoadgens miRebasavaldebulo, formiT Tavisufal 

nebis gamovlenas, romelic mis miRebamde SeiZleba ukan iqnes ga-

moxmobili (100). kanonier warmomadgenels SeuZlia SezRuduli qme-

dunarianobis mqone piris an garigebis meore mxaris winaSe winaswar 

an garigebis dadebisas gamoxatos Tavisi neba. Tanxmobis gamoxatva 

SeiZleba konkludenturi moqmedebiTac.5 me-15 muxlis safuZvelze 

kanonieri warmomadgenlis TanxmobiT dadebuli garigeba, unda gan-

vasxvaoT im garigebisagan, romelsac kanonieri warmomadgeneli debs 

SezRuduli qmedunarianobis mqone piris saxeliT. es piri sakuTari 

saxeliT debs garigebas, maSin, roca kanonieri warmomadgeneli moq-

medebs sxvisi saxeliT. kanonieri warmomadgenlis TanxmobiT SeiZleba 

daidos iseTi garigebebi, romlebic SeiZleba ar iyos uflebrivad 

sargebliani.

2. moculoba

 

Tanxmobas me-15 muxliT daculi interesis (miznis) fargleb-

Si SeiZleba sxvadasxva moculoba hqondes. erT SemTxvevaSi saxezea 

specialuri Tanxmoba, romelic exeba mkacrad gansazRvrul garige-

bas. meore SemTxvevaSi saxezea gvareobiTi Tanxmoba, romelic exe-

ba garkveuli kategoriis garigebebs. mesame SemTxvevaSi generaluri 

Tanxmobaa, romelic mravali garigebis dadebas exeba.6 aseTi Tanxmoba 

SezRuduli generaluri Tanxmobaa da exeba miznobrivad erTmaneTTan 

dakavSirebul garigebebs. roca SezRuduli qmedunarianobis mqone 

pirs kanonieri warmomadgeneli Tanxmdeba dados mgzavrobis xelSe-

kruleba, mas amiT ufleba eZleva damoukideblad dados is garige-

bebic, romlebic mgzavrobis miznebs emsaxureba (rogoricaa, tvirTis 

gadatanis, sastumros momsaxurebis, kvebis produqtebis SeZenis da 

a.S.).7 

III. sargeblis momtani garigeba 

me-15 muxliT ar aris gansazRvruli im sargeblis cneba, romelsac 

SezRuduli qmedunarianobis mqone piri iRebs kanonieri warmomadgen-

lis Tanxmobis gareSe garigebis dadebisas. kanonmdebelma samoqalaqo 

kodeqsis miRebisas uari Tqva germaniis samoqalaqo kodeqsis analo-

5 Erman in Erman BGB, 12. Aufl., §107, Rn. 9. 
6 Larenz/Wolf, AT des bürg. Rechts, 8.Aufl., gv. 493, Rn. 30. 
7 Wanturia, samoqalaqo kodeqsis zogadi nawili, 2011, gv. 186. 
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giuri normis _ § 107-is sityvasityviT gadmotanaze da Sesabamisad, 

iq mocemul terminze, rogoricaa `uflebrivi sargebeli~. es gare-

moeba samarTalgamomyenebels afiqrebinebs, rom saqarTvelos samo-

qalaqo kodeqsis me-15 muxli sargeblis zogadi cnebis SemotaniT, 

imaze metad afarToebs mis Sinaarss, vidre igi mocemulia germaniis 

samoqalaqo kodeqsSi. amiT unda iyos gamowveuli literaturaSi ar-

sebuli mosazreba, romlis Tanaxmadac sargeblis Sefasebisas gasaT-

valiswinebelia misi rogorc ekonomikuri, ise pedagogiuri mxare.8 

rogori Sefasebac ar unda mieces me-15 muxliT gaTvaliswinebuli 

sargeblis cnebas da ra kategoriis sargebelic ar unda moiazre-

bodes masSi, vinaidan garigebis samarTlebriv Sedegebs exeba saqme, 

nebismieri Sedegi Sefasdeba uflebrivi sargeblianobis kuTxiT. am-

itomac, ekonomikuri sargebeli mxolod maSin SeiZleba CaiTvalos 

samarTlebrivad angariSgasawev sargeblad, roca igi SezRudulad 

qmedunariani pirisaTvis uflebrivadaa sargebliani. garigeba war-

moadgens uflebriv urTierTobas da Sesabamisad RirebulebiTi sas-

wori, romliTac misi pozitiuri da negatiuri Sedegebi fasdeba, 

esaa uflebrivi saswori. aqedan gamomdinare, swori unda iyos me-15 

muxliT gaTvaliswinebuli sargeblis uflebrivi sargeblis fokus-

Si moqceva, roca ufleba-movaleobaTa erTmaneTTan Sewovnis Sede-

gad aRniSnuli saswori uflebis sasargeblod ixreba. miiRo Tu ara 

SezRuduli qmedunarianobis mqone pirma uflebrivi sargebeli, amas 

wyveten misi kanonieri warmomadgenlebi.9 

a) calmxrivi garigeba uflebrivi sargeblis momtania. magaliT-

ad, rogoricaa: uprocento sesxi, roca SezRuduli qmedunariano-

bis mqone piria gamsesxebeli; Sexseneba valis gadaxdis Taobaze. 

metwilad aseTi garigebebi samarTlebrivad wamgebiania. magaliTad, 

qiravnobis xelSekrulebis, procentiani sesxis moSla, samkvidros 

miRebaze uari.10 

b) mavaldebulebeli garigebebi. am kategoriis garigebebs miekuT-

vneba iseTi garigebebi, romelTa safuZvelzec piri kisrulobs raime 

moqmedebis Sesrulebis an misgan TavSekavebis valdebulebas.11 aseTia 

ormxrivi garigebebi, romlebic SezRuduli qmedunariani pirisaTvis 

ar iwvevs marto uflebriv sargebels. SeiZleba igi ekonomikurad 

misTvis momgebianad (sasargeblod) gamoiyurebodes, magram ufle-

brivad ar iyos sargebliani.12 SezRuduli qmedunarianobis mqone 

pirs ki, kanonieri warmomadgenlis Tanxmobis gareSe SeuZlia dados 

mxolod uflebrivi sargeblis momtani garigeba. ormxrivi garige-

bebiT SezRuduli qmedunarianobis mqone piri imavdroulad itvirTe-

8 Wanturia, samoqalaqo kodeqsis zogadi nawili, 2011, gv. 186.

9 iqve, gv. 186.

10 Erman in Erman BGB, 12. Aufl., §107, Rn. 3. 
11 Wanturia, samoqalaqo kodeqsis zogadi nawili, 2011, gv. 307.

12 Erman in Erman BGB, 12. Aufl., §107, Rn. 5.
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ba movaleobebiT. rac gamoricxavs mxolod uflebrivi sargeblis 

miRebas. magaliTad, Txovebis xelSekrulebis SemTxvevaSi SezRudu-

li qmedunarianobis mqone piris moqmedeba ar aris dakavSirebuli 

marto uflebriv sargebelTan, misi moqmedebebi dakavSirebulia mov-

aleobebTanac. roca gamnaTxovreblis rolSi gamodis, 615-e muxlis 

safuZvelze igi iRebs valdebulebas usasyidlo sargeblobaSi ga-

dasces nivTi monaTxovres, xolo, roca SezRuduli qmedunarianobis 

mqone piri monaTxovrea, 621 I muxlis safuZvelze igi valdebulia 

xelSekrulebiT dadgenili vadis gasvlis Semdeg naTxovari nivTi 

ukan daubrunos gamnaTxovrebels. roca SezRuduli qmedunariani 

piri usasyidlo mibarebis xelSekrulebisas mimbarebelia, igi ar 

iRebs marto uflebriv sargebels, radganac 769-e muxlis safuZv-

elze valdebulia aanazRauros nivTis TvisebebiT gamowveuli ziani. 

dazRvevis xelSekruleba, sabanko garigeba, sesxi, ar aris martood-

en sargeblis momtani SezRuduli qmedunarianobis mqone pirisaT-

vis da saWiroebs kanonieri warmomadgenlis Tanxmobas. calmxrivad 

mavaldebulebeli xelSekruleba damoukideblad SeiZleba dados 

man mxo lod im SemTxvevaSi, roca valdebuleba exeba xelSekrulebis 

partniors.13 mavaldebulebeli garigeba, romelic SezRuduli qme-

dunarianobis mqone pirs aniWebs mxolod moTxovnis uflebas, iTvle-

ba uflebrivi sargeblis momtanad. magaliTad, rogoricaa saCuqris 

dapireba (525, III). mniSvneloba ara aqvs, SemdgomSi, vidre saCuqris ga-

dacema moxdebodes, gaizrdeba Tu Semcirdeba Sepirebuli nivTis Ri-

rebuleba kerZo Tu sajaro datvirTvebis Sedegad.14 samarTlebrivad 

momgebianad ver CaiTvleba, roca qonebasTan erTad pirs daekisreba 

is valdebulebac, romlis uzrunvelsayofadac gamoiyeneba es qone-

ba.15 samarTlebrivi sargeblis momtanad ver CaiTvleba samemkvidreo 

wilis Cuqeba, romelic datvirTulia valebiT. am SemTxvevaSi saWiroa 

kanonieri warmomadgenlis Tanxmoba.

g) gankargviTi garigeba. gankargviTi garigebiT xdeba ukve arsebu-

li uflebebis Sinaarsobrivi Secvla, gadacema, datvirTva an gau-

qmeba.16 gankargviTi garigeba SezRuduli qmedurianobis mqone pirma 

SeiZleba dados kanonieri warmomadgenlis Tanxmobis gareSe, roca 

am gankargviT igi Rebulobs sargebels. kerZod, mocemul pirze sa-

kuTrebis gadacema an moTxovnis daTmoba namdvilia, roca SemZeni ar 

iqneba datvirTuli valdebulebebiT, risTvisac igi pasuxs agebs ara 

marto SeZenili qonebiT, aramed sakuTari qonebiTac.17 

mniSvneloba ara aqvs qonebis SeZenisas datvirTulia Tu ara igi 

SezRuduli sanivTo uflebebiT, ramac SeiZleba gamoiwvios saku-

13 Erman in Erman BGB, 12. Aufl, §107, Rn. 5. 
14 Erman in Erman BGB, 12. Aufl, §107, Rn. 5. 
15 kereseliZe, uzogadesi cnebebi, gv. 378.

16 Larenz/Wolf, AT des bürg. Rechts, 8. Aufl., gv. 450, Rn. 36. 
17 Erman in Erman BGB, 12. Aufl., §107, Rn. 5. 
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Trebis uflebis sruli an nawilobrivi gamofitva. rogorc ar unda 

Semcirdes misi qonebis Rirebuleba, uflebrivi sargebeli, romelic 

pirma miiRo sakuTrebis SeZeniT, SenarCundeba, vinaidan sanivTo-sa-

marTlebrivi tvirTebi ar iwvevs SemZenis pasuxismgeblobas.18 

germanul literaturaSi arsebobs mosazreba, romelic, SezRud-

uli qmedunarianobis mqone pirze qonebis gadacemisas, saWirod miiC-

nevs kanonieri warmomadgenlis Tanxmobas,19 aseTma pirma umiznod 

rom ar gamoiyenos es qoneba. es argumenti ar SeiZleba CaiTvalos 

safuZvlianad, vinaidan qonebis gamoyenebis procesSi dadebuli axa-

li garigebis namdviloba, misi xasiaTidan gamomdinare, damokidebu-

li iqneba kanonieri warmomadgenlis Tanxmobaze. miwaze sakuTrebis 

gadacema datvirTuli rom iyos, tradiciuli sajaro-samarTlebrivi 

valdebulebebiT, es ar gamoiwvevs uflebrivi sargeblis gauqmebas 

me-15 muxlis azriT, vinaidan igi araviTar safrTxes ar uqmnis Sez-

Ruduli qmedunarianobis mqone piris kanoniT dacul interesebs.20 

magaliTad, Tuki mSobeli Tavis arasrulwlovan Svils aCuqebs miwis 

nakveTs, romelic Semdgom gadasaxadiT daitvirTeba, Cuqeba iqneba 

uflebrivi sargeblis mqone.

d) sazogadoebebSi arsebuli wilis gadacema arasrulwlovanisTvis 

umetesad dakavSirebulia pasuxismgeblobis riskTan da/an sxvadasxva 

valdebulebasTan, ris gamoc igi ar aris marto uflebrivi sargeblis 

momtani. es wesi moqmedebs maSinac, roca valdebulebebi dakavSire-

bulia komandit partniorebTan. uflebrivad sargebliania srulad 

anazRaurebadi aqciebis gadacema.21

e) neitraluri garigeba iseTi garigebaa, romelic arc uflebrivi 

sargeblis momtania da arc wamgebiani. igi gaTanabrebulia sargeblis 

momtan garigebasTan da ar saWiroebs kanonieri warmomadgenlebis 

Tanaqmedebas. magaliTad, nivTis gankargva arauflebamosili aras-

rulwlovnis mier, roca es xdeba uflebamosili piris TanxmobiT (101 

I), an roca mas iZens keTilsindisieri SemZeni (187, 312). am garige-

bebs ar moaqvT ziani arasrulwlovnisTvis, vinaidan igi sxvis qonebas 

gankargavs. magram es garemoeba ar aris sakmarisi garigeba namdvilad 

rom CaiTvalos. garigebis namdviloba ganpirobebulia imiT, rom xde-

ba me-15 muxlis farTo ganmarteba da masSi am tipis garigebis moaz-

reba.

iuridiulad neitraluri garigebis specialur SemTxvevas miekuT-

vneba SezRuduli qmedunarianobis mqone piris nebis gamovlena war-

momadgenlobiTi uflebamosilebis safuZvelze (105).22

18 Шапп, Система германского гражданского права, 2006, gv. 258.
19  Medicus, ATdes BGB, 2006, § 39, Rn. 566. Sdr. Medicus, Burgerlicher Recht, 19, Aufl. Rn. 171. gaziarebu-

lia: kereseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, gv. 376. 

20 Erman in Erman BGB, 12. Aufl, §107, Rn. 6.
21 Erman in Erman BGB, 12. Aufl, §107, Rn. 6. 
22 Шапп, Система германского гражданского права, 2006, gv. 261-262.
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v) nivTis miTvisebisas upatrono moZrav nivTs SezRuduli qme-

dunarianobis mqone piri eufleba 190 I muxlis safuZvelze. am dros 

misi mxridan xdeba nebis gamovlena, romelic mimarTulia samarT-

lebrivi Sedegis dadgomisaken. SezRuduli qmedunarianobis mqone 

piri nebis gamovleniT iRebs sargebels da miuxedavad imisa, rom 

msgavs SemTxvevebSi (191, 192) masTanaa dakavSirebuli kanonismieri 

valdebulebebis Sesruleba, es ar abaTilebs uflebrivi sargeblis 

momtan xasiaTs.23

23 kereseliZe, uzogadesi cnebebi, 2009, gv. 377.

11
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muxli 16.  qmedunarianobis SezRudva alkoholis an narkotikuli niv-

Tierebebis gamoyenebis gamo

1. sasamarTlos mier mzrunveloba SeiZleba dauwesdes srul wlovan 

pirs, romelic borotad iyenebs alkohols an narkotikul nivTiere-

bebs da amis gamo Tavis ojaxs mZime materialur mdgomareobaSi ayenebs. 

igi uflebamosilia dados qonebis gankargvis garigeba, agreTve gankar-

gos xelfasi, pensia an sxva saxis Semosavali mxo lod mzrunvelis Tanx-

mobiT, garda wvrilmani yofiTi garigebebis dadebisa.

2.  qmedunarianobis srulad aRdgena iwvevs mzrunvelobis gauqmebas.

I. qmedunarianobis SezRudvis safuZveli

16 I muxlis moqmedeba exeba srulwlovan pirs, romelic borotad 

iyenebs alkohols an narkotikul nivTierebebs. TavisTavad alkohol-

isa da narkotikuli nivTierebebis miReba ver iqneba qmedunarianobis 

SezRudvis safuZveli. qmedunarianobis SezRudvisaTvos mniSvneloba 

ara aqvs imas, Tu ra gavlenas axdens piris janmrTelobis mdgomare-

obaze alkoholisa Tu narkotikuli nivTierebis miReba. borotad 

gamoyenebis makvalificirebeli niSani is aris, rom piri `amis gamo 

Tavis ojaxs mZime materialur mdgomareobaSi ayenebs“. mZime mate-

rialur mdgomareobas iwvevs is faqti, rom srulwlovani piri Tav-

is Semosavlebs iyenebs aramiznobrivad alkoholisa da narkotikuli 

nivTierebebis SesaZenad. unda vivaraudoT, rom adgili aqvs ojaxis 

arsebobisaTvis aucilebeli saxsrebis gaflangvas, rac ojaxis mZime 

materialur mdgomareobaSi Cayenebad kvalificirdeba. amitomacaa, 

rom mas qmedunarianoba ezRudeba mxolod im urTierTobebSi, rac 

dakavSirebulia aRniSnuli Semosavlebis gankargvasTan. kerZod, 16 

I 2 muxlis Tanaxmad, `igi uflebamosilia dados qonebis gankarg-

vis garigeba, agreTve gankargos xelfasi, pensia an sxva Semosavali 

mxolod mzrunvelis TanxmobiT.~ am SezRudvas aqvs prevenciuli 

mniSvneloba, vinaidan srulwlovani piri ver SeZlebs damoukide-

blad iseTi garigebis dadebas, rac SeiZleba misi ojaxisaTvis zianis 

momtani aRmoCndes. qmedunarianobis SezRudvis aRniSnuli garemoebe-

bi, rogoricaa alkoholisa da narkotikuli nivTierebebis borotad 

gamoyeneba da ojaxis mZime materialur mdgomareobaSi Cayeneba, miz-

ezSedegobrivadaa erTmaneTTan dakavSirebuli. SeiZleba piri iyeneb-

des alkoholsa da narkotikul nivTierebebs, magram amiT ojaxi ar 

vardebodes mZime materialur mdgomareobaSi. am SemTxvevaSi arc qme-

dunarianobis SezRudvis safuZveli iqneba. sasamarTlo valdebulia 

qmedunarianobis SezRudvis yoveli konkretuli SemTxvevis Sefasebi-

sas daadginos, ayenebs Tu ara ojaxs mZime materialur mdgomareobaSi 

piris moqmedeba, vinaidan TavisTavad qmedeba ki araa kerZosamarT-

lebrivi Sedegis gamomwvevi, aramed qmedebis xasiaTi, rac kanoniT 

1
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gansazRvrul SedegTan aucilebel mizezobriv kavSirSia. 

qmedunarianobaSezRudul pirs ufleba aqvs damoukideblad da-

dos `wvrilmani yofiTi garigeba.~ am garigebebs igi debs im saSuale-

bebis gamoyenebiT, romelTa gankargvac, rogorc wesi, mzrunvelis 

TanxmobiT xdeba. samoqalaqo kodeqsi ar iZleva `wvrilmani yofiTi 

garigebis~ cnebas. aseT garigebad unda CavTvaloT piris arsebobi-

saTvis aucilebeli masobrivi, yoveldRiuri moxmarebis sagnebis Ses-

aZenad dadebuli garigeba (magaliTad, sigaretis, kvebis produqteb-

is da a.S. sagnebis SeZena). wvrilmani garigebis kategoriaSi arsebiTad 

xvdeba bevri iseTi garigebai, romelTa dadebis uflebac aqvT asakis 

gamo SezRuduli qmedunarianobis mqone pirebs.

alkoholisa da msgavsi nivTierebebis gamoyenebis Sedegad qme-

dunarianobaSezRuduli piri, Tuki droebiT ugono an sulieri 

moSlilobis mdgomareobaSi sxva pirs miayenebs zians, amisaTvis igi 

pasuxs agebs rogorc deliqtunariani piri (996)

aRniSnuli xasiaTis normas Seicavs postsabWouri qveynebis samo-

qalaqo kodeqsebi. erT dros mas Seicavda germaniis samoqalaqo kod-

eqsic. am kategoriis normis arseboba Tanamedrove samoqalaqo kod-

eqsebSi saeWvod unda miviCnioT, vinaidan qmedunarianobaSezRuduli 

piri sruli qmedunarianobis Tvisebas atarebs yvela danarCen urTi-

erTobaSi.

II. SezRudvis gauqmeba

 

qmedunarianobis SezRudva uqmdeba, Tuki piri Tavs daanebebs 

alkoholisa da narkotikuli nivTierebebis borotad gamoyenebas. 

Sesa Zlebelia piri kvlavac iyenebdes alkohols an narkotikul niv-

Tierebebs, magram amiT Tavis ojaxs ar ayenebdes mZime materialur 

mdgomareobaSi. sasamarTlo auqmebs qmedunarianobis SezRudvas da 

Sesabamisad uqmdeba mis mimarT mzrunveloba.

2

3
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muxli 17. saxelis ufleba

1. yovel fizikur pirs aqvs saxelis ufleba, rac moicavs saxelsa da 

gvars.

2. saxelis Secvla dasaSvebia. amisaTvis saWiroa piris dasabuTebuli 

gancxadeba, romelic dadgenili wesiT unda ganixilos saTanado orga-

nom.

3. saxelis Secvla ar warmoadgens im uflebebisa da movaleobebis 

Sewyvetis an Secvlis safuZvels, romlebic SeZenili iyo adrindeli 

saxeliT. piri movalea miiRos aucilebeli zomebi saxelis Secvlis Ses-

axeb kreditorebisa da movaleebis gasafrTxileblad.

 

I.zogadi debulebani ......................................................................................91 

II. saxelis, rogorc samarTlebrivi institutis 

   mniSvneloba .................................................................................................91 

1. saxelis SeZena .........................................................................................91 

2. gansxvaveba saxelsa da saxelwodebas Soris ........................................92 
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IV. 17 II saxelis Secla ....................................................................................97 

1. saxelis Secvlis uflebis sakanonmdeblo

     mowesrigeba ..............................................................................................97
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     institutebTan .........................................................................................100
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2. udavo warmoeba .......................................................................................101 

X. normis gamoyeneba praqtikaSi ...................................................................101

I. zogadi debulebani

 

saxelis ufleba zogadi pirovnuli uflebis erT-erTi gamovline-

baa da igi pirovnulobis ganuyofel elements Seadgens.1 pirs gaaC-

nia uflebamosileba, yvela sxva subieqts Tavisi saxelis aRiareba 

da misi xelyofisgan Tavis Sekaveba mosTxovos.2 saxeli warmoadgens 

anbanis asoebisgan Semdgar sityvas, romelic registrirebulia Ses-

abamis organoSi piris identificirebis mizniT da romelic ganasx-

vavebs mas sxva pirebisgan.3 saxelis ufleba konstituciur doneze 

daculi uflebaa. mis sakonstitucio safuZvlad SeiZleba miviCnioT 

saqarTvelos konstituciis me-16 muxlSi gawerili pirovnebis Tavis-

ufali ganviTarebis ufleba, romlis farglebSic pirs ufleba aqvs 

sakuTar saxelze.4 

fizikuri piris saxelad cifrebis, geometriuli figurebis, 

sasveni niSnebis, grafikuli gamosaxulebis, simboloebis, ucenzuro 

da Seuracxmyofeli xasiaTis sityvebis an mravalwevriani (orze meti 

saxelisgan Semdgari) saxelis gansazRvra dauSvebelia.5 

Tanamedrove teqnologiur ganviTarebasTan erTad saxelma SeiZina 

eleqtronul sivrceSi (internetSi) individualizebis funqcia.6 ada-

mianTa umetesobas, saxelidan gamomdinare, aqvs Seqmnili eleqtronu-

li fosta, romlis saSualebiTac erTmaneTTan sxvadasxva saxis kon-

taqts amyareben.

II. saxelis, rogorc samarTlebrivi institutis mniSvneloba

1. saxelis SeZena

 

fizikurma pirma saxeli SeiZleba SeiZinos dabadebiT, qorwinebiT 

an/da saxelis Secvlis safuZvelze.7 CamoTvlilTagan saxelis Secv-

lis yvelaze gavrcelebuli saSualeba fizikuri piris dabadebaa, 

romlis drosac, umetes SemTxvevaSi, bavSvis saxels misi mSoblebi 

1  sajaia, avtorobisa da saxelis ufleba _ qarTuli saavtoro samarTali da Tanamedrove 

samarTlebrivi tendenciebi, samarTlis Jurnali,1/2013, gv. 236. 

2 niniZe, sk-iskomentari, wigni I, mux. 17, gv. 52. 

3 Wüstenberg, Das Namensrecht der Domainnamen, GRUR, Heft 2, 2003, gv. 109.
4  gociriZe, saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba. 

adamianis ZiriTadi uflebani da Tavisuflebani, 2013, mux. 16, gv. 92.

5  ix. saqarTvelos iusticiis ministris 2012 wlis 31 ianvris №18 brZanebis me-20 muxlis 

me-8 punqti.

6 ix. Koos, Der Name als Immaterialgut, GRUR, Heft 10, 2004, gv. 808. 
7 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv.203. 
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urTierTSeTanxmebiT gansazRvraven (1194).8 bavSvs gvari miecema mSob-

lebis gvaris mixedviT, magram im SemTxvevaSi, Tu mSoblebs saerTo 

gvari ar aqvT, Svils dedis an mamis gvari, an mSoblebis SeTanxmebiT 

SeerTebuli gvari mieniWeba (1195). 

im SemTxvevaSi, Tu bavSvs dabadebis Semdeg mSobelma ar mianiWa 

saxeli da gvari (ar daaregistrira fizikur pirad Sesabamis organo-

Si) da Tu sasamarTlos gziT igi aRiarebulia mitovebulad (11931 da 

„Svilad ayvanisa da mindobiT aRzrdis Sesaxeb“ saqarTvelos kanoni), 

maSin am ukanasknels saxelsa da gvars aniWebs meurveobisa da mzrun-

velobis organo,9 romelmac mimarTvaSi unda Caweros bavSvis saxeli 

da gvari („samoqalaqo aqtebis Sesaxeb“ saqarTvelos kanoni).

Tu uflebamosili piri bavSvs ar mianiWebs saxels, maSin aRniSnuli 

prerogativa eniWeba samoqalaqo aqtebis registraciis organos, bavS-

vis sqesidan gamomdinare, damaxasiaTebeli saxelebidan SemTxveviTi 

SerCevis principiT („samoqalaqo aqtebis Sesaxeb“ saqarTvelos kanon-

is 25-e muxlis me-2 punqti). 

gvaris SeZenis (gvaris Secvlis safuZvelze) saSualebaa qorwineba, 

rodesac meuRles „samoqalaqo aqtebis Sesaxeb“ saqarTvelos kanonis 

53-e muxlis safuZvelze erT-erT meuRles gaaCnia uflebamosile-

ba, airCios sakuTari gvari, an sakuTari da meuRlis gaerTianebuli 

gvarisgan erToblivi gvari.

saxelis SeZenis erT-erT saSualebas warmoadgens aseve saxelis 

Secvla, romelic aucilebelia ganxorcieldes nebayoflobiT,10 saqa-

rTvelos kanonmdeblobiT dadgenili wesis Sesabamisad.11 saxelis 

SecvlisTvis ar aris mniSvnelovani ganmcxadeblis motivaciis dad-

gena da survili, mTavaria, igi Seesabamebodes moqmed sakanonmdeblo 

wess.12 

2. gansxvaveba saxelsa da saxelwodebas Soris

 

saxelis, iseve rogorc saxelwodebis arCevisas misi momavali 

matarebeli (iuridiuli piris SemTxvevaSi _ damfuZnebeli) Tavisu-

falia,13 garda garkveuli gamonaklisisa. magaliTad, or arakomer-

ciul (arasamewarmeo) iuridiul pirs ar SeiZleba gaaCndes erTi 

da igive saxeli,14 rac ar vrceldeba komerciul iuridiul pireb-

8 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 204. 

9 Sengelia/Sengelia, saojaxo samarTali, 2009, gv. 199.

10 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv.204. 

11  saxelis Secvlis Taobaze sakanonmdeblo mowesrigebis sakiTxi ixileT: pepanaSvili, 

saqarTvelos samoqalaqo kodeqsis komentari, wigni I, 2014, gv. 157-160.

12 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv.204. 

13 Schöpflin, in Beck OK BGB, §57, Rn. 6. 
14 ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv.201.
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ze15 da sxv. gansxvavebiT saxelisgan, iuridiuli piris identifik-

aciis saSualebas saxelwodeba warmoadgens.16 igi ganxilul unda 

iqnes iuridiuli piris dasaxelebis an konkretuli brunvaunariani 

produqtis, aseve konkretul sferoSi arsebuli obieqtis gamijvnis 

saSualebad. saxelwodeba iuridiuli piris qonebas warmoadgens,17 

xolo saxeli _ fizikuri piris qonebad ar SeiZleba iqnes miCneuli.

saxelis darad, saxelwodebis gamoyeneba xorcieldeba nebismier 

sferosa da samarTlis nebismier dargSi. magaliTad, politikur par-

tiebs gaaCniaT sakuTari saxelwodeba, romliTac xdeba maTi erT-

maneTisgan gansxvaveba.18 aseTi saxelwodebis ararsebobis SemTxvevaSi, 

realurad problema Seeqmneboda iseT ZiriTad uflebas, romelsac 

pirovnebis saarCevno ufleba hqvia, vinaidan misTvis rTuli iqneboda 

erTmaneTisgan gaemijna konkretuli politikuri Sexedulebis mqone 

dajgufebebi.19 

III. 17 I saxelis ganmarteba

1. saxeli da gvari

 

fizikuri piris saxels „samoqalaqo saxelsac“ uwodeben.20 Tana-

medrove qarTul saxelSi erovnuli anTroponimikis istoriaSi gaba-

tonebuli orwevriani sistema aisaxa,21 rac, Tavis mxriv, qristianul 

tradiciebs Seesabameba22 da romlis mixedviTac, piris identifikaciis 

ZiriTad saSualebas saxelisa da gvaris qonis ufleba warmoadgens.23

saxelisa da gvaris tarebis ufleba Tavis mxriv garkveul movale-

obasac warmoadgens,24 vinaidan aRniSnulis mimarT moqmedebs saxelm-

wifo da socialuri interesebi.25 

2. bavSvisTvis saxelis darqmevis valdebuleba

1990 wlis 2 seqtembridan ZalaSi Sevida gaerTianebuli erebis or-

ganizaciis mier bavSvTa uflebebis konvencia, romelsac saqarTve-

lo 1994 wels SeuerTda. aRniSnuli konvenciis me-7 muxlis mixedviT, 

15  aRniSnul sakiTxze ixileT, xubaSvili, safirmo saxelwodebis dacvis materialuri da 

saproceso-samarTlebrivi saSualebebi, marTlmsajuleba da kanoni #4(43)14, gv. 174.

16 ix. Wanturia/niniZe, mewarmeTa Sesaxeb kanonis komentari, mux. 6, gv. 98.

17  xubaSvili, arakeTilsindisieri konkurencia safirmo saxelwodebasTan mimarTebiT be-

sarion zoiZe 60,saiubileo krebuli, 2013, gv. 79.

18  Schmitt-Gaedke/Arz, Der NamensschutzpolitischerParteien, NJW, 2013, Heft37, S. 2730. 
19 ix. iqve. 

20 niniZe, sk-is komentari, wigni I, mux. 17, gv. 52. 

21 iqve.

22 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv.195. 

23 iqve. 

24  Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 165 

25 niniZe, sk-is komentari, wigni I, mux. 17, gv. 52.
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bavSvs dabadebidanve unda hqondes saxeli da gvari, rac, Tavis mxriv, 

mSoblebis movaleobas warmoSobs, saxelis darqmevis kuTxiT.26 

3. fsevdonimi

fsevdonimi, iseve rogorc samoqalaqo saxeli, individualizebis 

saSualebas warmoadgens.27 fsevdonimis dacvis ufleba pirs gaaCnia 

mas Semdeg, Tu igi sayovelTaodaa am fsevdonimiT cnobili.28 fsev-

donimi ar gulisxmobs samoqalaqo saxelis Secvlas, Tumca igi ani-

Webs mis matarebels SesaZleblobas, moiTxovos sakuTari uflebebis 

dacva imave saxiT, rac samoqalaqo saxelis SemTxvevaSia gaTvalis-

winebuli. miuxedavad imisa, rom me-17 muxli fsevdonimze ar sau-

brobs, aRniSnuli samarTlebrivi instituti mowesrigebis gareSe ar 

rCeba, vinaidan misi samarTlebrivi winapirobebi gansazRvrulia spe-

cialuri kanoniT.29

fsevdonimze vrceldeba zogierTi iseTi saxis uflebamosileba, 

rac pirs samoqalaqo saxelidan gamomdinare gaaCnia. magaliTad, per-

sonaluri monacemebis dacvis kuTxiT, romelic pirad saidumloebas 

exeba.30 aRniSnuli ganpirobebulia im faqtoriT, rom fsevdonimis 

dros, iseve rogorc samoqalaqo saxelisas, xdeba piris identifi-

cireba da maT Soris gansxvaveba mxolod dasaxelebasa da gansxvave-

bul saxelwodebaSia.31 amasTan, saxelis uflebisgan gansxvavebiT, 

fsevdonims SeiZleba ramdenime piri erToblivi saqmianobisTvis 

iyenebdes.32 aseTis arsebobisas, misi dacva xdeba erTi fizikuri 

piris mier fsevdonimis tarebis samarTlebrivi normebis dacvis gaT-

valiswinebiT.

fsevdonimiT nawarmoebis gamocemisas avtoris uflebebis dacva 

xdeba gamomcemlis mier, garda im SemTxvevisa, Tu avtorma Tavisi sax-

eli ar gamoaaSkarava.33 fsevdonimi, iseve rogorc avtorobis ufle-

ba, warmoadgens piris pirad araqonebriv uflebas, romlis gankarg-

vac SeuZlebelia. man SeiZleba uari Tqvas, magaliTad, fsevdonimze,34 

Tumca uflebis datvirTvis TvalsazrisiT mas mxolod qonebrivi 

uflebebiT sargeblobis SesaZlebloba gaaCnia.

26 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 195.

27 iqve, gv. 197.

28 MüKo/Säcker, BGB, 6. Aufl., 2012, §12, Rn. 11.
29  sajaia, avtorobisa da saxelis ufleba _ qarTuli saavtoro samarTali da Tanamedrove 

samarTlebrivi tendenciebi, samarTlis Jurnali,1/2013, gv. 241.

30  ix. Roßangel/Scholz, Datenschutz durch Anonymität und Pseudonymität - Rechtsfolgen der Verwendunga-
nonymer und pseudonymer Daten, MMR (Multimedia und Recht), Heft 12, 2000, S. 721 ff.

31  Härting, Anonymität und Pseudonymität im Datenschutzrecht, NJW, Heft 29, 2013, S. 2066.
32  ix. sajaia, avtorobisa da saxelis ufleba _ qarTuli saavtoro samarTali da Tanamed-

rove samarTlebrivi tendenciebi, samarTlis Jurnali,1/2013, gv. 243.

33  ZamukaSvili, ZamukaSvili/jorbenaZe/Sengelia/xrustali/gabunia, „saavtoro da momij-

nave uflebebis Sesaxeb“ saqarTvelos kanonis komentari, 2003, mux. 10, gv. 66. 

34 ix. jorbenaZe, saavtoro uflebebi cxovrebaSi, gv. 104.
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4. naTlobis saxeli, araoficialuri sakuTari saxeli da zedmetsaxeli

 

araoficialuria sakuTari saxeli, romelic arc fsevdonims war-

moadgens da arc samoqalaqo saxels.35 igi SeiZleba ukavSirdebodes 

naTlobas an mSoblebis survils, dauZaxon Svils gansxvavebuli saxe-

li.36 aRniSnuli, upirveles yovlisa, gamomdinareobs tradiciebidan, 

romlis safuZvelzec pirs miecema e.w. „meore saxeli“.37 samoqalaqo 

saxelisgan gansxvavebiT, igi ar warmoSobs raime saxis samarTlebriv 

Sedegs. aseTi saxeli ZiriTadad JReradobis, Semoklebisa da sxva 

faqtebis gamoa Serqmeuli.

naTlobis saxeli aseve gansxvavdeba samoqalaqo saxelisagan. 

saeklesio kanonis safuZvelze, ar aris savaldebulo, piri mxolod 

wmindanis saxelze moinaTlos,38 Tumca religiuri adaTis gaTval-

iswinebiT, iseTi saxelis darqmeva, romelic cnobil wmindans an 

dResaswauls ukavSirdeba, rekomendebulia.39 Tundac pirovnebas 

samoqalaqo saxelisgan gansxvavebiT, sxva naTlobis saxeli hqondes, 

samarTlebrivi urTierTobisTvis swored samoqalaqo saxelis gamoy-

eneba iqneba savaldebulo.

zedmetsaxeli gamoiyeneba fizikuri piris samoqalaqo saxelisgan 

gansxvavebuli, identifikaciis saSualebis mqone araoficialuri mi-

marTvis formis mizniT. zedmetsaxeli ar eTiTeba romelime saxis 

oficialur dokumentSi (maT Soris sasamarTlo gadawyvetilebebSi), 

Tu igi saqmis viTarebasTan oficialur kavSirSi ar aris.40 

5. wodeba, tituli

 

nebismieri saxis wodeba an tituli (akademiuri an sxv.) ar warmoad-

gens samoqalaqo saxelis Semadgenel nawils.41 specialuri normebidan 

gamomdinare, saqarTveloSi ar xdeba misi darTva piradobis dama-

dasturebel an sxva oficialur dokumentze. aRniSnuli mowesrige-

ba gansxvavdeba msoflios araerT qveyanaSi arsebuli praqtikisgan, 

romlis mixedviTac, magaliTad, doqtoris, profesoris da sxv. re-

galiis miTiTeba saxelis win Sesabamisi statusis gansazRvris mizniT 

SesaZlebelia.42 amasTan, piris statusidan an titulidan gamomdinare 

Sesabamisi moTxovnis dayeneba samarTlebriv safuZvelsaa moklebuli 

da mas ar gaaCnia dacvis meqanizmi me-18 muxlis mixedviT. aRniSnuls 

35 niniZe, sk-is komentari, wigni I, mux. 17, gv. 53. 

36 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 196. 

37 Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 165

38 CikvaiZe, marTlmadidebluri saeklesio samarTali, 2013, gv. 53.

39 iqve.

40 ix. mag., saqarTvelos uzenaesi sasamarTlos 2013 wlis 23 maisis #2k-36ap-13 ganCineba.

41 MüKo/Säcker, BGB, 6. Aufl., 2012, §12, Rn. 13.
42 iqve, Rn. 15. 
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ganapirobebs am sakiTxis mxolod sazogadoebrivi eTikis Semadgenel 

nawilad kuTvnileba.43 

6. sasuliero saxeli

sasuliero saxeli, romelic sasuliero pirebs SeiZleba mieniWos, 

aseve ar warmoadgens samoqalaqo saxelis analogs. Tumca, gansxvave-

biT samoqalaqo saxelis matarebeli pirisgan, sasuliero saxelis 

mqone pirze vrceldeba garkveuli gamonaklisi, romelic, upirveles 

yovlisa,saqarTvelos saxelmwifosa da saqarTvelos samociqulo 

avtokefaliur marTlmadideblur eklesias Soris dadebuli kon-

stituciuri SeTanxmebis me-2 muxlidan gamomdinareobs, romliTac 

saeklesio saidumloebis (sasuliero pirisTvis gandobili informa-

ciaa) dacvaa gansazRvruli. aRniSnuli Tavis mxriv, asaxvas povebs 

calkeul samarTlebriv normebSi. magaliTad, sisxlis samarTlis sap-

roceso kodeqsis 50-e muxlis 1-li nawilis „g“ qvepunqtidan gamom-

dinare, mowmed yofnis valdebuleba ar gaaCnia im sasuliero pirs, 

romlisTvisac konkretuli garemoeba aRsarebis an sxvagvarad gando-

bis safuZvelze gaxda cnobili.

7. vebgverdis saxelwodeba

 

vebgverdi Tanamedrove msoflioSi komunikaciis damyarebis 

erT-erTi umTavresi SesaZleblobaa.44 rogorc wesi, vebgverdis Se-

qmnisTvis piri xelmZRvanelobs sakuTari samoqalaqo saxeliT, fsev-

donimiT, safirmo an masTan identifikaciis mqone sxva saxelwodebiT. 

vebgverdis Seqmna SeuZlebelia e.w. „domeinis gareSe“, romelic inter-

netSi teqnikuri misamarTis erT-erTi saxeobaa.45 Tavis mxriv, domein-

Tan erTad, vebgverdis misamarTi (saxelwodeba), samoqalaqo saxelis-

gan gansxvavebiT, maSin iRebs samarTlebriv datvirTvas, rodesac mas 

garda misamarTisa, gaaCnia Semdegi saxis niSnebi: saxelwodebis win 

erTvis _ „www“ da saxelis Semdeg „ge“, „com“, „edu.ge“46 an sxv.47 iseve, 

rogorc samoqalaqo saxelis SemTxvevaSi, vebgverdis saxelwodebis 

uflebazec vrceldeba me-12 muxliT gaTvaliswinebuli pirobebi da 

Sesabamisi moTxovnis dayenebis SemTxvevaSi, mis mflobels ufleba 

gaaCnia kodeqsiT gaTvaliswinebuli normebis safuZvelze moaxdinos 

uflebis dacva.

43  Rifai, Anspruch eines Beamten auf die Anrede mit akademischem Grad, NVwZ, Heft 13, 2009, S. 816.
44 jorbenaZe/baxtaZe/maWaraZe, mediasamarTali, 2014, gv. 42.

45  Kleespies, Die Domain als selbständiger Vermögensgegenstand in der Einzelzwangsvollstreckung, GRUR, 
Heft 9, 2002, gv. 765.

46 TiToeul domeins gaaCnia gansxvavebuli mowesrigeba.

47 ix. Wüstenberg, Das Namenrecht der Domainnamen, GRUR, Heft 2, 2003, gv. 110.
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IV. 17 II saxelis Secla

saxelis Secvlis ufleba fizikur pirs gaaCnia dasabuTebuli 

gancxadebis safuZvelze, romliTac man unda mimarTos samoqalaqo 

aqtebis registraciis organos.48 dasabuTebul gancxadebaSi igulisx-

meba nebismieri saxis motivacia, romelic ar ewinaaRmdegeba saqarT-

velos moqmed kanonmdeblobas. 

aseTi saxis dasabuTeba SeiZleba iyos qorwinebisas gvaris Secvlis 

Taobaze dayenebuli moTxovna. kerZod, meuRlis gvarze gadasvla 

ise, rom meuRlis mxolod gvari SeiZinos meore meuRlem49 an kanoniT 

gansazRvruli wesebis dacviT moaxdinos orive gvaris erTdroulad 

daregistrireba. 

1. saxelis Secvlis uflebis sakanonmdeblo mowesrigeba

saxelis Secvla dauSvebelia im SemTxvevaSi, Tu ganmcxadebeli sa-

xelad cifrebis, geometriuli figurebis, sasveni niSnebis, grafi-

kuli gamosaxulebis, simboloebis, ucenzuro da Seuracxmyofeli 

xasiaTis sityvebis an mravalwevrian (orze meti saxelisgan Semdgar) 

saxels irCevs („samoqalaqo aqtebis Sesaxeb“ saqarTvelos kanonis 68-e 

muxlis 1-li punqti).

garda kanoniT gaTvaliswinebuli SemTxvevebisa, pirs saxe-

lis Secvlis ufleba mxolod erTxel gaaCnia. uSualod saxelis-

gan gansxvavebiT, gvaris arCevis SemTxvevaSi, specialuri normiT 

gansazRvrulia CamonaTvali, romlis mixedviTac, pirs SeuZlia mii-

Ros axali gvari, Tu igi warmoadgens: a) pirdapiri aRmavali Stos 

naTesavis gvars; b) mSobelTa SeerTebul gvars; g) faqtobrivi aRmzr-

delis gvars; d) mSvileblis gvars; e) meuRlis gvars; v) sxva saxelm-

wifos uflebamosili organos mier misTvis miniWebul gvars („samoqa-

laqo aqtebis Sesaxeb“ saqarTvelos kanonis 64-e muxlis me-2 punqti). 

CamoTvlilTagan ukanasknel SemTxvevaSi gamoiyeneba „saerTaSoriso 

kerZo samarTlis“ Sesaxeb saqarTvelos kanonis 68-e muxli, romlis 

safuZvelzec, saqarTvelo ucxo qveynis kanonier ZalaSi Sesul gad-

awyvetilebebs cnobs50 da Sesabamisi piris mier ucxo qveyanaSi saxe-

lis Secvlis Taobaze Suamdgomlobis dayenebis SemTxvevaSi, Tu ar 

arsebobs kanoniT gaTvaliswinebuli damabrkolebeli garemoebani, 

sasamarTlo Suamdgomlobas aRsasruleblad miaqcevs.51

48 pepanaSvili, saqarTvelos samoqalaqo kodeqsis komentari, wigni I, 2014, gv. 157. 

49 ix. Hebermann, in Staudinger BGB, 2013, §12, Rn. 294.
50 ix. mag., sus ganCineba, 11 ivnisi, 2012, №a-2330-S-50-2012.

51 ix. sus ganCineba, 14 maisi, 2009, №a-476-S-22-09.
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2. saxelis Secvla mSvileblis moTxovniT

naSvilebisTvis saxelisa da gvaris miniWeba mSvileblis TxovniT 

xorcieldeba (1257). „Svilad ayvanisa da mindobiT aRzrdis Sesax-

eb“ saqarTvelos kanonis mixedviT, bavSvs SeiZleba Seecvalos saxeli 

mSvileblis moTxovniT im SemTxvevaSi, Tu aRniSnuli ganpirobebu-

lia konfidencialurobis dacvis mizniT. gamonakliss warmoadgens 

SemTxveva, rodesac bavSvi 10 wels miRweulia. aseT SemTxvevaSi gaT-

valiswinebul unda iqnes uSualod bavSvis mosazreba (Tanxmoba, 1257 

II). bavSvis survilis gaziareba xdeba maSinac, rodesac Svilad ayvanis 

gauqmebis SemTxvevaSi sasamarTlos mier Svilad ayvanisas bavSvisTvis 

mikuTvnebuli saxelisa da gvaris Secvlis Taobaze unda iqnes gad-

awyvetileba misaRebi.

3. Svilis gvaris gamocvla

SvilisTvis gvaris gamocvla, romelic mSobelTan qorwinebis 

Sewyvetis an baTilad cnobis Semdeg darCa, SesaZlebelia sasamarTlo 

gziT, Svilis interesis Sesabamisad (1196 II). aRniSnuli Tavis TavSi 

gulisxmobs obieqturi garemoebebis arsebobas, romelic ganmcxadeb-

lis mier sasamarTloSi unda iqnes dasabuTebuli. mSoblis survili, 

SvilisTvis gvaris gamocvlis aucileblobis Taobaze, ver gaxdeba 

mtkicebulebis sagani da misi gaziarebisgan aseT SemTxvevaSi sasa-

marTlo Tavs Seikavebs.52 

V. 17 III uflebamonacvleoba saxelis Secvlisas

saxelis Secvlis SemTxvevaSi, piri xdeba adrindeli saxelis mqone 

piris uflebamonacvle da ara samarTalmemkvidre. Sesabamisad, sax-

elis cvlileba ar warmoadgens valdebulebis gamomricxav garemoe-

bas. misi gaTvaliswineba dauSvebelia aseve xelSekrulebiT nakisri 

valdebulebebis Seusruleblobis kuTxiTac, vinaidan Sesrulebis 

SeuZleblobis samarTlebrivi instituti uSualod qmedebis ganxor-

cielebis SeuZleblobas gulisxmobs da ara misi monawile mxaris mier 

Sesabamisi maidentificirebeli monacemebis axlidan Camoyalibebas.

1. ufleba-movaleobebis SenarCunebis faqtori

 

saxelis SecvliT ar icvleba samarTlebrivi institutis Sinaarsi. 

magaliTad, Tu pirs dadebuli aqvs xelSekruleba da nakisri aqvs 

valdebuleba, Sesabamisi qmedebis ganxorcielebis kuTxiT, man es val-

debuleba unda Seasrulos xelSekrulebis Sinaarsidan gamomdinare. 

52 ix. sus ganCineba _ aRwerilobiTi nawili, 5 Tebervali 2008, №as-888-1195-07.
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saxelis Secvla mxolod kontrahentis formalur aspeqtebs Seicavs 

da garigebis SinaarsTan mas ar gaaCnia raime saxis gavlena. 

2. kreditorTa da movaleTa informirebis savaldebuloba

 

saxelis Secvlis SemTxvevaSi piris valdebulebaa, Seitanos cvli-

leba yvela im dokumentSi, romelic misi identifikaciis damadas-

turebel sabuTs warmoadgens.53 magaliTad, Tu pirma Seicvala saxeli 

da ar Seatyobina kreditors an movales, am ukanasknels SeeZleba 

Sesabamisi moTxovnis dayeneba 390-393-e an me-400-404-e muxlebidan 

gamomdinare, vinaidan piris umoqmedoba, Seutyobineblobis kuTxiT 

aseT SemTxvevaSi CaiTvleba kreditoris an movalis mier vadis gada-

cilebad.54 

VI. saxeli, rogorc piradi araqonebrivi ufleba

saxeli warmoadgens piris pirad da absolutur uflebas,55 romlis 

araqonebrivi xasiaTic misi dacvis samarTlebrivi meqanizmidan ga-

momdinareobs. kerZod, me-18 muxli uSualod gansazRvravs araqone-

brivi uflebebis dacvis samarTlebriv mowesrigebas, romlis erT-

erT Semadgenel elementsac saxelis uflebis dacva warmoadgens.56 

saxelis uflebis araqonebriv xasiaTs misi brunvaunarianad cnobis 

SeuZlebloba gansazRvravs. sasaqonlo niSnis saxiT registrirebuli 

saxelis uflebis gadacema sxva pirisTvis dasaSvebia. aseT SemTxveva-

Si piris mier sxva pirisadmi xdeba aramaterialuri qonebrivi sikeT-

is gadacema, romelic savaWro urTierTobebisTvis iqneba Sesabamisi 

gamoyenebis mniSvnelobis mqone.57 sxva mxriv, nebismieri araqonebrivi 

sikeTis da maT Soris, saxelis sxva pirze gadacema dauSvebelia. 

VII. saxeli, rogorc aramaterialuri qonebrivi sikeTe

 

samoqalaqo brunvaSi saxelis gamoyeneba xdeba mxolod im aspeqtSi, 

riTac saxelis, rogorc safirmo saxelwodebis an sasaqonlo niSnis 

sakuTrebis uflebis safuZvelze gankargvis SesaZlebloba gaaCnia 

pirs.58 aRniSnulis magaliTad SeiZleba moyvanil iqnes saavtoro 

samarTliT mowesrigebuli sakiTxi, romlis safuZvelzec gansaz-

Rvrulia saavtoro qonebrivi uflebis gankargvis SesaZlebloba59 da 

53 niniZe,sk-is komentari, wigni I, mux. 17, gv. 56.

54 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 205.

55 kobaxiZe, samoqalaqo samarTalis zogadi nawili, 2000, gv. 127. 

56 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 200. 

57 iqve, gv. 201

58 iqve. 

59 ix. jorbenaZe, saavtoro uflebebi cxovrebaSi, gv. 168 da Semdgomi. 
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romelic mas mijnavs saavtoro pirovnuli uflebisgan.60 

safirmo saxelwodebis SemTxvevaSi calke dasaxelebis gasxviseba 

dauSvebelia.61 mxareTa SeTanxmebiTac ki, romlis mixedviTac, konk-

retuli safirmo saxelis tarebis uflebaze SeiZleba iuridiuli 

piris kanonierma warmomadgenelma uari Tqvas da Seucvalos saxel-

wodeba, es ar gulisxmobs saxelwodebis gasxvisebas, vinaidan aseTive 

saxelis darqmevis uflebamosileba warmoeSoba ara mxolod SeTanxme-

bis meore mxares, aramed pirTa ganusazRvrel wres. 

VIII. kavSiri kerZo da sajaro samarTlis institutebTan

1. kerZo samarTlis calkeuli institutebi

saxelis uflebis kavSiri kerZo samarTlis TiTqmis yvela in-

stitutTan mimarTebiT SeiZleba iqnes ganxiluli, ramdenadac sa-

marTali, upirveles yovlisa, pirTa Soris urTierTobis damyareb-

is mowesrigebis mizniT gamoiyeneba, TiToeuli normis farglebSi, 

misi saSualebiT uflebis dacvisas, piris identifikaciis faqtori 

umTavres rols TamaSobs. 

kerZo samarTlis institutidan gamosayofia „saavtoro da momi-

jnave uflebebis Sesaxeb“ saqarTvelos kanonis me-10 muxliT mowes-

rigebuli avtorobis prezumfciis sakiTxi. amave kanonis me-4 muxliT 

ki avtorobis definiciaa mocemuli, romlis safuZvelzec gansaz-

Rvrulia is, Tu vin SeiZleba iyos konkretuli nawarmoebis avtori. 

magaliTad, aseTi SeiZleba iyos piri, visi saxelica da gvaric 

miTiTebulia nawarmoebze.62 

aRsaniSnavia aseve „mewarmeTa Sesaxeb“ saqarTvelos kanoni, romel-

Sic sawarmos registraciis Taobaze Sesabamisi daTqmaa gansazRvru-

li. magaliTad, dasaxelebuli normis me-5 muxlis 1-li punqtis „d“ 

qvepunqtis Sesabamisad, registraciisTvis savaldebuloa partnior-

Ta xelmowerili da saTanado wesiT damowmebuli ganacxadi, romel-

Sic maTi saxeli da gvari unda mieTiTos,63 rac imas gulisxmobs, rom 

partnioris saxelisa da gvaris gareSe sawarmos dafuZneba (registra-

cia) SeuZlebelia.

2. kavSiri sajaro samarTalTan

piris identifikacia kerZo samarTlis msgavsad, sajaro samarTal-

Sic swored saxelis uflebidan xorcieldeba. magaliTad, Tanamdebo-

60 kereseliZe, uzogadesi cnebebi, gv. 192.

61 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 202.

62 ix. saqarTvelos uzenaesi sasamarTlos 2007 wlis 30 maisis №as-869-1225-06 ganCineba.

63 ix. Wanturia/niniZe, mewarmeTa Sesaxeb kanonis komentari, mux. 5, gv. 76.
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bis piris samarTlebrivi institutis mowesrigeba, romelic SeiZleba 

iyos mxolod is piri, visac gavlili aqvs Sesabamisi registracia da 

romlis Taobazec Sesabamisi informacia Setanilia saxelis erTian 

bazaSi Sesabamisi organos mier. amasTan, Tanamdebobis piris mier ga-

mocemuli, samarTlis Zalis mqone brZaneba (saqarTvelos iusticiis 

ministris brZaneba da sxv.), an saqarTvelos sakanonmdeblo organos 

mier miRebuli kanonis (magaliTad, saqarTvelos konstitucia) Zala-

Si Sesvla damokidebulia Sesabamisi Tanamdebobis piris xelmoweraze, 

romliTac Tavis mxriv, xdeba am piris identifikacia. saxelis regis-

tracia kerZo samarTlis principebze dafuZnebiT sajaro-samarTle-

briv proceduras warmoadgens.

IX. normis datvirTva saproceso samarTalSi

1. samoqalaqo-saproceso procedurebi

samoqalaqo procesis Catareba SeuZlebelia im SemTxvevaSi, Tu 

dadgenili ar iqneba mosarCelis an mopasuxis saxeli an saxelwodeba.64 

samoqalaqo-saproceso kodeqsis 178-e muxlis 1-li nawilis „b“ qve-

punqtis mixedviT, sarCelSi unda aRiniSnos mosarCelisa da mopasuxis 

saxeli (an saxelwodeba). aRniSnuli daTqma warmoadgens sasamarTlos 

mxridan mosarCelis identifikaciis SesaZleblobas. dasaxelebuli 

normiT ganisazRvreba saxelis aRniSvnis garkveuli savaldebulo 

wesi. magaliTad, mowmis dakiTxva, romelic misi saxelisa da gvaris 

garkveviT unda daiwyos (ix. amave kodeqsis 148-e muxlis me-2 nawili) 

da sxv. 

2. udavo warmoeba

 

saxelis uflebis datvirTva samoqalaqo-saproceso samarTalSi 

calke mniSvnelobis mqonea udavo warmoebis samarTlebrivi insti-

tutidan gamomdinare.65 aRniSnulis safuZvelze, sasamarTlo ganix-

ilavs iuridiuli mniSvnelobis faqtebis dadgenis Sesaxeb, romlis 

erT-erT gamovlinebasac saxelis uflebis damtkiceba da gansazRvra 

warmoadgens.66 

X. normis gamoyeneba praqtikaSi

 

gansaxilveli normis gamoyeneba praqtikaSi didia imdenad, ramdena-

dac saxelis gareSe piri moklebuli iqneba SesaZleblobas, daamyaros 

64 qurdaZe/xunaSvili, saqarTvelos samoqalaqo-saproceso samarTali, 2012, gv. 82. 

65 iqve, gv. 439.

66 ix. sus ganCineba, 13 ianvari 2014, №as-958-916-2013.
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samarTlebrivi urTierToba. magaliTad, dabadebis registraciisas 

pirs eniWeba piradi nomeri, romelic piris unikalur saidentifika-

cio monacems warmoadgens. Tu kanoni dabadebis registracias piradi 

nomris miniWebis gareSe iTvaliswinebs, piradi nomris miniWeba regis-

traciis gareSe dauSvebelia. Tavis mxriv, Tu pirs ar eqna piradi no-

meri, igi ver moaxerxebs iseTi uflebamosilebis ganxorcielebasac, 

rogoricaa aqtiuri an pasiuri saarCevno xmis ufleba da sxv.

normis praqtikul daniSnulebas gansazRvravs aseve „samoqalaqo 

aqtebis Sesaxeb“ saqarTvelos kanonis 58-e muxlis me-3 punqti, rom-

lis mixedviTac samoqalaqo aqtebis registraciis organo ufleba-

mosilia ar ganaxorcielos ganqorwinebis registracia, Tu ganqor-

winebis Sesaxeb sasamarTlos mier Tavisi gadawyvetilebiT ar aris 

dadgenili meuRleTa saxeli da gvari. amasTan, calkeul samarTle-

briv urTierTobebSi saxelisa da gvaris miTiTeba da aRniSnulidan 

gamomdinare, xelmoweriT piris mier nebis gamovlena umniSvnelovanes 

rols TamaSobs iseTi samarTlebrivi institutebis SemTxvevaSi, ro-

goricaa, magaliTad, xelSekrulebis dadeba,67 SromiTi urTierTobis 

damyareba68 da sxv.

saxelisa da gvaris arCevis ufleba gansakuTrebul aqtualurobas 

iZens im periodSi, rodesac pirovneba srulwlovanebas miaRwevs. 

kanonmdebloba am mxriv garkveul Tavisuflebas aniWebs pirs, Tavad 

miiRos gadawyvetileba saxelsa da gvarze. magaliTad, ataros misi 

biologiuri mamis an gamzrdeli mamis gvari69 da sxv. amdenad, garda 

gamonaklisebisa, saxelisa da gvaris Secvlaze gadawyvetilebas iRebs 

uSualod is piri, vinc am saxelsa da gvars atarebs.70 

67  svanaZe, ZlieriSvili/svanaZe/cercvaZe/cercvaZe/janaSia/robaqiZe, saxelSekrulebo sa-

marTali, Tbilisi, 2014, gv. 94-95.

68 Hebermann, in StaudingerBGB, 2013, §12, Rn.23.
69 sus ganCineba, 3 ivnisi, 2015, №as-307-294-2015.

70 ix. sus ganCineba _ aRwerilobiTi nawili, 5 Tebervali, 2008, №as-888-1195-07. 
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muxli 18. piradi araqonebrivi uflebebi

1. visac saxelis tarebis uflebas Seecilebian, an visi interesebic 

ilaxeba misi saxeliT unebarTvo sargeblobiT, mas ufleba aqvs xelmy-

ofs mosTxovos moqmedebis Sewyveta an uaris Tqma masze.

2. pirs ufleba aqvs sasamarTlos meSveobiT, kanoniT dadgenili 

wesiT daicvas sakuTari pativi, Rirseba, piradi cxovrebis saidumloe-

ba, piradi xelSeuxebloba an saqmiani reputacia Selaxvisagan. 

3. Tu piris pativis, Rirsebis, saqmiani reputaciis an piradi cx-

ovrebis saidumloebis Semlaxveli cnobebi gavrcelebulia masobri-

vi informaciis saSualebebiT, maSin maTi uaryofac unda moxdes amave 

saSualebebiT. Tu amgvar monacemebs Seicavs organizaciis mier gace-

muli sabuTi, maSin es sabuTi unda Seicvalos da amis Sesaxeb ecnobos 

dainteresebul pirebs.

4. pirs, romlis pativisa da Rirsebis Semlaxveli cnobebic gamo-

qveynda masobrivi informaciis saSualebebSi, ufleba aqvs gamoaqveynos 

sapasuxo cnobebi informaciis imave saSualebebSi.

5. am muxlis pirvel da me-2 nawilebSi gaTvaliswinebuli moTxovnis 

ufleba aqvs pirs maSinac, roca misi gamosaxuleba (fotosuraTi, kino-

filmi, videofilmi da a.S.) gamoqveyndeba misi Tanxmobis gareSe. piris 

Tanxmoba ar aris saWiro, roca fotogadaReba (videogadaReba da a.S.) 

dakavSirebulia mis sazogadoebriv aRiarebasTan, dakavebul Tanamde-

bobasTan, marTlmsajulebis an policiis moTxovnebTan, samecniero, 

saswavlo an kulturul miznebTan, anda fotogadaReba (videogadaReba 

da a.S.) moxda sazogado viTarebaSi, anda pirma pozirebisaTvis miiRo 

sazRauri.

6. am muxliT gaTvaliswinebuli sikeTis dacva xorcieldeba, miuxe-

davad xelmyofis bralisa. xolo, Tu darRveva gamowveulia braleuli 

moqmedebiT, pirs SeuZlia moiTxovos zianis (zaralis) anazRaurebac. 

zianis anazRaureba SeiZleba moTxovil iqnes im mogebis saxiT, romelic 

warmoeqmna xelmyofs. braleuli xelyofis SemTxvevaSi uflebamosil 

pirs ufleba aqvs moiTxovos araqonebrivi (moraluri) zianis anazRau-

rebac. moraluri zianis anazRaureba SeiZleba qonebrivi zianis anaz-

Raurebisagan damoukideblad.

I. zogadi debulebebi ....................................................................................106 

1. piradi araqonebrivi uflebebis ganmarteba .......................................106 

2. araqonebrivi uflebebis gamijvna qonebrivi 

   uflebebisgan ..........................................................................................107

3. araqonebrivi ufleba, rogorc adamianis 

   ganuyofeli ufleba ..............................................................................108

4. iuridiuli piris araqonebrivi uflebebi ..........................................108

5. normis sakonstitucio winapirobebi ...................................................109

6. sityvisa da gamoxatvis Tavisufleba

   samoqalaqo samarTalSi .........................................................................110 
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a. informaciis Sinaarsisa da misi ganTavsebis 

   farglebi .............................................................................................111

b. informaciis wyaro/profesiuli saidumloeba ................................112 

g. dasaSvebi kritikis farglebi ............................................................113 

d. azri .....................................................................................................115 

e. faqti....................................................................................................116 

II. 18 I Secileba saxelis tarebis uflebaze ...............................................117 

III. 18 II piradi araqonebrivi uflebebis dacva

    sasamarTlos gziT ...................................................................................118

1. piradi araqonebrivi uflebebis diferenciacia ................................118

a. pativi ...................................................................................................118

b. Rirseba ................................................................................................118

g. piradi cxovrebis saidumloeba da piradi 

   xelSeuxebloba ....................................................................................119

e. saqmiani reputacia .............................................................................121

2. araqonebrivi uflebebis Selaxva ............................................................122

3. termini „kanoniT dadgenili wesiT“ _ specialur 

   kanonze miTiTeba .......................................................................................123 

4. ciliswameba ................................................................................................123

a. kerZo piris ciliswameba ....................................................................125 

b. sajaro piris ciliswameba .................................................................125 

g. ciliswamebis gamomricxveli garemoebebi .......................................126 

aa. politikuri debatebi, saxelmwifoebrivi

    valdebulebebis Sesruleba .......................................................126

bb. sasamarTlo sxdomaze gakeTebuli 

    gancxadeba ...................................................................................126 

gg. uflebamosili organos moTxovniT 

     gakeTebuli gancxadeba .............................................................127 

dd. kvalificiuri privilegia 

     ciliswamebisTvis ......................................................................127 

ee. faqtebis ucodinroba ................................................................128

d. bodiSis moxdis moTxovnis dauSvebloba ........................................128

e. ciliswamebis Taobaze sasamarTlo davis 

   dauSvebloba ........................................................................................128

IV. 18 III araqonebrivi uflebebis Semlaxveli 

    cnobebis uaryofa ....................................................................................128 

1. gavrcelebuli cnobebis uaryofa masobrivi

   informaciis saSualebiT .......................................................................129 

2. organizaciis mier gacemuli sabuTi ...................................................130

V. 18 IV piris ufleba, gaavrcelos sapasuxo cnobebi ..............................130 

VI. 18 V araqonebrivi uflebebis dacva gamosaxulebis

    gamoqveynebis SemTxvevaSi .......................................................................131

1. gamosaxulebis gamoqveyneba Tanxmobis gareSe ...................................131 

2. moTxovnis dauSveblobis farglebi ....................................................132
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VII. 18 VI araqonebrivi uflebebis dacva da 

    zianis anazRaureba ..................................................................................133

1. araqonebrivi uflebebis dacva xelmyofis 

   bralis miuxedavad .................................................................................133 

2. araqonebriv uflebaTa xelyofiT qonebrivi zianis 

   moTxovnis uflebamosileba — kavSiri 993-e 

   muxlTan ..................................................................................................133

3. zianis anazRaureba xelmyofis mier 

   miRebuli mogebis saxiT ........................................................................134 

4. araqonebrivi (moraluri) zianis arsi .................................................135 

a. brali ...................................................................................................135 

b. marTlwinaaRmdegoba ..........................................................................136 

g. mizezobrivi kavSiri ...........................................................................137 

d. zneobrivi tanjva (sulieri tkivili) ..............................................137 

5. araqonebrivi zianis anazRaureba araqonebrivi 

   uflebebis darRvevisTvis ....................................................................137 

a. pasuxismgeblobis subieqtebi araqonebrivi

  zianis miyenebis SemTxvevaSi ...............................................................138 

b. araqonebrivi zianis anazRaureba, kavSiri 

   413 I muxlTan ......................................................................................139 

g. araqonebrivi zianis kompensacia gonivruli da

   samarTliani anazRaurebis saxiT ......................................................140 

d. araqonebrivi zianis anazRaureba

   janmrTelobisTvis zianis miyenebis SemTxvevaSi 

   — kavSiri 413 II muxlTan ....................................................................142

6. araqonebrivi zianis anazRaureba qonebrivi

   zianisgan damoukideblad .....................................................................144 

VIII. xandazmulobis vadebi araqonebriv 

     uflebebTan mimarTebiT ........................................................................144

IX. kavSiri sxva samarTlebriv institutebTan ..........................................145

1. piradi araqonebrivi uflebebis dacva 

   administraciul samarTalSi ................................................................145 

2. piradi araqonebrivi uflebebis dacva

   sisxlis samarTalSi ...............................................................................146

3. piradi araqonebrivi uflebebis dacva 

     administraciul samarTaldarRvevaTa 

     kodeqsis mixedviT ..................................................................................147

4. araqonebrivi zianis anazRaureba `saavtoro da 

   momijnave uflebebis Sesaxeb~ saqarTvelos 

   kanonis mixedviT ....................................................................................147 

X. normis datvirTva saproceso samarTalSi ............................................148 

1. zogadi principebi .................................................................................148 

2. kumulaciuri pirobebis arseboba ........................................................148

3. mauwyeblis TviTregulirebis meqanizmi .............................................148
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4. arbitraJisTvis araqonebrivi uflebebis Taobaze

   saqmis gadacemis dauSvebloba ..............................................................149 

I. zogadi debulebebi

gansaxilveli norma piris saxelis tarebis uflebis dacvas iTval-

iswinebs. normis arsidan gamomdinare, piradi araqonebrivi uflebeb-

is dacva unda ganxorcieldes im piris mimarT, romelmac xelyo igi 

mcdari informaciis gavrcelebiT Tu sxva gziT.1 

araqonebrivi uflebebi (kerZo samarTlis WrilSi) absoluturi 

xasiaTisaa. Sesabamisad, gansaxilvel normaSi mocemuli uflebebis 

dacva sakonstitucio normiT gansazRvruli uflebebis fargleb-

is damdgenia, ar moxdes kerZo doneze maTi SezRudva,2 rac Tavis 

mxriv, normas konstituciasTan SeusabamobaSi moiyvanda. am mxriv 

mniSvnelovania, erTmaneTisgan gaimijnos araqonebrivi uflebebi-

sa da gamoxatvis (sityvis, informaciis gavrcelebis) Tavisuflebis 

farglebi. araqonebrivi uflebis dacvis sakiTxi gamoxatvis Tavisu-

flebis zRvarze gadis. marTalia, gamoxatvis Tavisufleba, aseve, 

sakonstitucio uflebaa, Tumca e.w. „dasaSvebi kritikis“ farglebis 

ararsebobis SemTxvevaSi, Tanazomierebis principis arsidan gamom-

dinare, maTi SezRudva SesaZlebelia maSin, rodesac kritika dasaSveb 

zRvars gadascdeba da Seuracxyofa (ciliswameba) pirvel planze 

iqneba wamoweuli.3 swored SezRudva SeiZleba gaxdes araqonebrivi 

uflebis Taobaze zianis miyenebis mtkicebis da Sesabamisad, aseTis 

moTxovnis SemTxvevaSi − kompensaciis dakisrebis safuZveli.

1. piradi araqonebrivi uflebebis ganmarteba

kontinenturi samarTlis ramdenime qveyanaSi piradi araqonebrivi 

uflebebi sasamarTlo praqtikis Sedegad Camoyalibebuli samarTle-

brivi institutebia, romelTa safuZvelzec maTi recefcia ganxor-

cielda kodeqsSi.4 

araqonebriv uflebebs moixsenieben pirovnul uflebebadac,5 

romelic Rirsebis, pativiscemisa da individis ganviTarebis ufleb-

isgan warmoSobil uflebas warmoadgens da romelic TiToeul pirs 

(maT Soris, saxelmwifosac) pativiscemis movaleobas akisrebs.6 

1 sus ganCineba, 23 maisi, 2006, #as-1422-1638-05.

2 ix. CikvaSvili, pasuxismgebloba moraluri zianisTvis, gv. 136. 

3  luTringhausi, deliqturi samarTali, Snitgeri/luTringhausi/SuSke/tolkmiti, mokle 

konspeqtebi, 2011, gv. 24-25. 

4 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 74. 

5 ix. kereseliZe, uzogadesi cnebebi, gv. 132. 

6  biWia, kerZo cxovrebis cnebis moculoba saqarTvelos kanonmdeblobisa da sasamarTlo 

praqtikis mixedviT, samarTlis Jurnali 1/2011, gv. 78. 

1

2

3

4
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gansaxilvel normaSi mowesrigebuli piradi araqonebrivi uflebebi, 

maTi arsidan gamomdinare, SesaZlebelia gansxvavdebodes specialur 

kanonSi mowesrigebuli araqonebrivi uflebebisgan. magaliTad, samo-

qalaqo kodeqsiT gaTvaliswinebuli piradi araqonebrivi uflebebis 

warmoSobis sakiTxi gansxvavdeba saavtoro samarTliT mowesrigebu-

li araqonebrivi uflebebis warmoSobis sakiTxisgan7 da sxv.

araqonebrivi uflebebi gaaCnia nebismier fizikur pirs (iuridi-

uli piris Taobaze ix. amave muxlis komentari qvemoT). magaliTad, 

pirebs, romelTac SezRuduli aqvT araqonebrivi uflebis aRqmis un-

ari. aseve, sameurveo piris qorwinebaze Tanxmobis micemasTan daka-

vSirebiT, sadac meurvis kompetencia piradi araqonebrivi Sinaarsis 

urTierTobebze ar vrceldeba.8 

2. araqonebrivi uflebebis gamijvna qonebrivi uflebebisgan

 

samarTali pirad araqonebriv uflebebs qonebrivi uflebebisgan, 

pirvel rigSi, maTi brunvaunarianobis xasiaTidan gamomdinare ganasx-

vavebs. marTalia, araqonebrivi ufleba qonebrivis msgavsad SeiZle-

ba kerZo samarTlis obieqts warmoadgendes (7), Tumca qonebrivisgan 

gansxvavebiT, piradi araqonebrivi uflebebis gasxviseba an sxva saxis 

(saxelSekrulebo samarTlis) obieqtad qceva dauSvebelia.9 swored 

amaSi mdgomareobs misi absoluturi xasiaTi.10 aRniSnuli dayofa 

uflebis qonebrivi da aramaterialuri xasiaTidan gamomdinareobs. 

kerZod, aramaterialuri sikeTis gasxviseba SesaZlebelia zog SemTx-

vevaSi, Tu mas qonebrivi xasiaTi gaaCnia, rac araqonebrivi uflebis 

SemTxvevaSi gamoricxulia.11 

araqonebrivi uflebebis qonebrivisgan gamijvnis safuZvels zianis 

anazRaurebis sakiTxic gansazRvravs. araqonebrivi uflebebis dacva 

SesaZlebelia rogorc samarTlebrivi, ise moraluri normebis dar-

Rvevisas,12 rac qonebrivi urTierTobebisas gansxvavebuli saxiT gvx-

vdeba. qonebrivi zianis anazRaurebisas kompensaciis dadgena iolia. 

araqonebrivi zianis anazRaurebisas ki gasaTvaliswinebelia TviT 

dazaralebuli pirovnebis sulieri mdgomareoba da zianis dakisre-

7  sajaia, avtoris piradi araqonebrivi uflebebi, naSromi doqtoris akademiuri xarisxis 

mosapoveblad, Tsu, 2014, gv. 106.

8  ix. saqarTvelos sakonstitucio sasamarTlos 2014 wlis 10 oqtombris #2/4/532,522 gad-

awyvetileba saqmeze saqarTvelos moqalaqeebi _ irakli qemokliZe da daviT xaraZe saqa-

rTvelos parlamentis winaaRmdeg.

9 kereseliZe, uzogadesi cnebebi, gv. 133. 

10  aRniSnulis Taobaze ix. biWia, samoqalaqo-samarTlebrivi urTierTobis obieqti, samar-

Tlis Jurnali, 1/2012, gv. 31 da Semdgomi. 

11 kereseliZe, uzogadesi cnebebi, gv. 135.

12 ix. sus ganCineba, 28 noemberi, 2003, #as-278-952-03.

5

6
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bis Sedegis gansazRvra.13/14 qonebrivi ziani ufro materializebuli 

saxiTaa warmodgenili da misi sidide ganisazRvreba konkretuli 

faqtebidan gamomdinare arsebuli mtkicebulebebiT. araqonebrivi 

zianis SemTxvevaSi mtkicebisTvis sakmarisia mxolod aseTi uflebis 

darRvevis faqtis dadastureba.15 magaliTad, Sefasebis sazoms Sei-

Zleba warmoadgendes qoneba, rac piris (dazaralebulis, subieqtis) 

gareT arsebul obieqtur faqtorebs efuZneba.16 

3. araqonebrivi ufleba, rogorc adamianis ganuyofeli ufleba

garkveuli araqonebrivi uflebebi (magaliTad, Rirseba) adamians 

gaaCnia dabadebidan gardacvalebamde (uflebis dacva SesaZlebelia 

piris gardacvalebis Semdegac, Tumca mxolod qonebrivi zianis anaz-

Raurebis kuTxiT17 _ 19).18 masze uaris Tqma pirs survilis SemTxveva-

Sic ki ar SeuZlia.19 amasTan, mniSvneloba ar aqvs, Tu rogori repu-

taciiT sargeblobs piri sazogadoebaSi, mas araqonebrivi uflebebi 

unarCundeba da Sesabamisad, misi dacvis uflebamosilebac gaaCnia.20

4. iuridiuli piris araqonebrivi uflebebi

araqonebrivi uflebebis umetesi kategoria fizikur pirs gaaCnia. 

iuridiuli piris araqonebrivi uflebebis arsi uwinaresad 27 V mux-

lidan gamomdinareobs, romlis safuZvelzec aseT uflebas saqmiani 

reputacia warmoadgens.21/22 aRniSnuli Seesabameba iuridiuli piris 

samarTlebriv bunebas, romelsac ar SeiZleba gaaCndes fizikuri Tu 

sulieri tanjva,23 magaliTad, Rirsebis sakiTxis ganxilvisas.24 

iuridiuli piris araqonebrivi uflebebis Selaxvis SemTxvevaSi, 

unda arsebobdes saqmiani reputaciis Selaxvis imgvari faqti, rom 

es ukanaskneli veRar axorcielebdes Tavis saqmianobas,25 radgan 

13  sajaia, presa da moraluri ziani, sasamarTlo praqtikis mimoxilva, qarTuli samarTlis 

mimoxilva, 8/2005-1/2, gv. 176. 

14 ix. iqve. 

15 sus gadawyvetileba, 25 Tebervali, 2013, #as-1149-1169-2011. 

16 zoiZe, sk-is komentari, wigni III, mux. 413, gv. 469.

17 ix. sus gadawyvetileba _ 27 dekemberi, 2012, #bs-78(k-12).

18 ix. kereseliZe, uzogadesi cnebebi, gv. 135. 

19  gociriZe, saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeo-

ba. adamianis ZiriTadi uflebani da Tavisuflebani, 2013, mux. 17, gv. 109. 

20  sajaia, avtoris piradi araqonebrivi uflebebi, naSromi doqtoris akademiuri xarisxis 

mosapoveblad, Tsu, 2014, gv. 86. 

21  ix. gociriZe, saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqa-

laqeoba. adamianis ZiriTadi uflebani da Tavisuflebani, 2013, mux. 17, gv. 109. 

22 sus gadawyvetileba, 30 seqtemberi, 2015, #as-1052-1007-2014. 

23  CikvaSvili, moraluri zianis anazRaureba iuridiuli piris araqonebrivi uflebebis 

xelyofisTvis, samarTali, #1-2/2004, gv. 42-43. 

24 ix. kereseliZe, uzogadesi cnebebi, gv. 132.

25 Tbilisis saapelacio sasamarTlos ganCineba, 25 ivnisi, 2013, #2b/696-13.

8
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gavrcelebuli informacia iuridiuli piris „sabazro saxes“, komer-

ciul Sexedulebas ewinaaRmdegeba.26 amasTan, konkretul SemTxvevaSi 

mkafiod unda ganisazRvros, magaliTad, Tu vis mimarT moxda gancxa-

debis gakeTeba − iuridiuli piris Tu misi direqtoris27 da sxv. 

5. normis sakonstitucio winapirobebi

 

konkretuli samarTlebrivi institutis konstituciur-samarTle-

brivi da samoqalaqo-samarTlebrivi ganmarteba erTmaneTisgan gansx-

vavebda.28 ase, magaliTad, Rirsebis uflebis SemTxvevaSi,29 Tumca es 

ar gulisxmobs, rom dasaxelebul uflebas konstituciuri winapiro-

ba ar gaaCnia. swored aRniSnulidan gamomdinare, gansaxilveli nor-

mis sakonstitucio safuZvlad, upirveles yovlisa, saqarTvelos 

konstituciis me-17 muxli unda ganisazRvros,30 romelic socia-

luri saxelmwifos umTavres princips, adamianis Rirsebis SenarCu-

nebas emsaxureba31 da romlis mTavar Rirebulebas adamiani, rogorc 

TviTmyofadi, Tavisufali da sxva adamianebis Tanaswori subieqti 

warmoadgens.32 Rirsebis Selaxva garkveuli gamonaTqvamiT, garkveuli 

gamoxatviT SeiZleba ganxorcieldes, rac saqarTvelos konstituciis 

me-19 da 24-e muxlebidan gamomdinare SeiZleba SeizRudos. pirovneb-

is azris Tavisuflad gamoxatvas gaaCnia Sesabamisi valdebulebani 

da pasuxismgebloba, romelic SeiZleba mas daekisros. aRniSnulidan 

gamomdinare, me-18 muxli efuZneba, upirveles yovlisa, saqarTvelos 

konstituciasa da adamianis uflebaTa evropul konvencias.33 

amave muxlis mowesrigebis sagania pirovnulobisa da Tavisuflebis 

xelSeuxeblobis ufleba, rac mis sakonstitucio safuZvlad, aseve, 

saqarTvelos konstituciis me-18 da me-20 muxlebs moiazrebs. amasTan, 

saxelmwifos mxridan Sesabamisi zianis miyenebis sakiTxTan mimarTebiT 

gansaxilveli norma SesabamisobaSia konstituciis 42-e muxlis me-9 

punqtTan.

26 sus gadawyvetileba, 30 seqtemberi 2015, #as-1052-1007-2014. 

27 ix. Tbilisis saapelacio sasamarTlos ganCineba, 25 ivnisi, 2013, #2b/696-13. 

28  ix. Tbilisis saaapelacio sasamarTlos ganCineba, 7 oqtomberi, 2014, #2b/6800-13; aseve 

sus ganCineba, 4 maisi, 2015, #as-1155-1101-2014.

29  ix. saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris #2/2/389 gad-

awyvetileba saqmeze saqarTvelos moqalaqe maia naTaZe da sxvebi saqarTvelos parlamen-

tisa da saqarTvelos prezidentis winaaRmdeg. 

30  ix. biWia, Rirsebis samoqalaqo-samarTlebrivi dacvis ramdenime aspeqti (qarTuli da 

evropuli midgomebi), gv. 82 da Semdgomi.

31  saqarTvelos sakonstitucio sasamarTlos 2009 wlis 27 agvistos #1/2/434 gadawyvetile-

ba saqmeze saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg.

32  saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris #2/2-389 gad-

awyvetileba saqmeze saqarTvelos moqalaqe maia naTaZe da sxvebi saqarTvelos parla-

mentisa da saqarTvelos prezidentis winaaRmdeg.

33 ix. sus gadawyvetileba, 25 ivnisi, 2002, #3k-337-02. 
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6. sityvisa da gamoxatvis Tavisufleba samoqalaqo samarTalSi

 

gamoxatvis Tavisufleba samoqalaqo samarTalSi ar aris absolu-

turi. misi SezRudvis dasaSveboba pirovnebis araqonebrivi ufle-

bebis dacviskenaa mimarTuli,34 raTa ar moxdes cru informaciis 

(dezinformaciis) gavrceleba35 da sxv. gamoxatvis Tavisuflebis 

SezRudva dasaSvebia kanoniT gaTvaliswinebul SemTxvevebSi Tana-

zomierebis principis dacviT,36 rodesac SezRudva iqneba aucilebe-

li (mniSvnelovani) demokratiuli sazogadoebisTvis.37 aseTi CareviT 

gansazRvruli qmedeba dacul sikeTes unda aRematebodes.38 kerZod, 

sasamarTlom unda Seafasos gamoxatvis Sinaarsisa da formis Rire-

buleba, misi sazogadoebrivi mniSvneloba da aseve, uflebis real-

izaciis Sedegad miyenebuli ziani.39 aRniSnuli ki, Tavis mxriv, asaxvas 

me-18 muxlSi gawerili araqonebrivi uflebebis arsidan gamomdinare 

povebs.40 amdenad, gamoxatvis Tavisuflebis SezRudva saxelmwifos 

mier SesaZlebelia mwvave sazogadoebrivi saWiroebis SemTxvevaSi,41 

rac SeiZleba, magaliTad, sxvisadmi damamcirebel damokidebulebaSi 

gamoixatos.42 

sakonstitucio-samarTlebrivi urTierTobebisgan gansxvavebiT, 

romelSic uflebis subieqts warmoadgens nebismieri is piri, romel-

Ta uflebebsac saxelmwifo icavs,43 samoqalaqo-samarTlebrivi urTi-

erTobisas gamoxatvis Tavisuflebis SezRudva pirTa Tanasworobazea 

dafuZnebuli. SezRudvis farglebs sasamarTlo awesebs da swored 

subieqturi Tu obieqturi Sexedulebani TamaSobs gadamwyvets rols. 

ase, magaliTad, Jurnalists respodentis mier gamoTqmuli mosaz-

rebisgan gamijvna evaleba, raTa ar gaavrcelos siZulvilisa44 Tu 

34 sus ganCineba, 3 aprili, 2012, #as-1477-1489-2011. 

35  ix. jorbenaZe, gamoxatvisa da informaciis Tavisufleba, rogorc demokratiuli sax-

elmwifos arsebobis winapiroba, zurab axvlediani 80, gv. 174. 

36  izoria, adamianis uflebebis SezRudva da Tanazomierebis principi, adamianis uflebaTa 

dacva erovnul da saerTaSoriso samarTalSi, 2004, gv. 44 da Semdgomi. 

37  ix. magaliTad, Tbilisis saapelacio sasamarTlos ganCineba, 25 ivnisi, 2013, #2b/696-13. 

38 sus ganCineba, 15 noemberi 2013, #as-378-359-2013. 

39  saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 noembris #1/3/421,422 gad-

awyvetileba saqmeze saqarTvelos moqalaqeebi _ giorgi yifiani da avTandil ungiaZe 

saqarTvelos parlamentis winaaRmdeg.

40  ix. saqarTvelos sakonstitucio sasamarTlos 2004 wlis 11 martis #2/1/241 gada-

wyvetileba saqmeze moqalaqe akaki gogiCaiSvili saqarTvelos parlamentis winaaRmdeg.

41 sus gadawyvetileba, 30 seqtemberi, 2015, #as-1052-1007-2014.

42  zoiZe, saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba. 

adamianis ZiriTadi uflebani da Tavisuflebani, 2013, mux. 24, gv. 259.

43 ix. gegenava (red.), sakonstitucio samarTali, meore gamocema, gv. 344. 

44  qarTul realobaSi siZulvilis enis Sesaxeb ixileT, mamulaSvili, margvelaSvili, si-

Zulvilis ena mediaSi − gamoxatvis Tavisuflebis farglebi, media, eTika da samarTali, 

2015, gv. 144-145 − naSromSi moyvanilia aseve kvleva, romliTac dasturdeba, rom dRe-

vandel realobaSi asi gamokiTxulidan 76%-s miaCnia, rom ismenen televiziiT siZulvi-

lis enis Semcvel informacias.

13

14

muxli 18sergi jorbenaZe



111

Zaladobis Semcveli gancxadeba;45 masve evaleba informaciis gadamow-

meba da misi sisworis dadgena.46 aRniSnulis amomavali wertilia is, 

rom Jurnalisti unda avrcelebdes iseT informacias, romelic san-

do/gadamowmebuli da sinamdvilesTan Sesabamisi iqneba.47 respoden-

tis mier gamoTqmuli mosazrebis dadastureba mxolod aRniSnul 

wyaroze dayrdnobis SemTxvevaSia dasaSvebi, Tundac es ukanaskneli 

simarTlesTan Seusabamo informacias avrcelebdes. aseT SemTxveveb-

Si, pirs moTxovnis ufleba uSualod respodentis mimarT warmoeSoba 

da saxelmwifos roli sasamarTlos gziT darRveuli uflebis Sede-

gad marTlmsajulebis ganxorcielebaSi vlindeba. amasTan, Jurnal-

ists akisria e.w. „mokvlevis valdebuleba“. aRniSnulis farglebSi 

igi iqneba valdebuli gaavrcelos ara 100%-iT obieqturi, aramed 

simarTlesTan yvelaze Sesabamisi informacia.48 

masobrivi informaciis saSualebaSi gaSuqebuli statiisa an in-

tervius gadacemis SemTxvevaSi igi avtomaturad iZens sajaro xasi-

aTs. sityvisa da gamoxatvis Tavisuflebis farglebidan gamomdinare, 

pirs, romlis mimarTac gaJRerebulia garkveuli gancxadeba/infor-

macia (simarTlesTan Seusabamo da sxv.), ufleba aqvs, sapasuxo gancx-

adeba/informacia gaavrcelos sasamarTloSi sarCelis Setanamde, 

Tundac gancxadeba/informacia informaciis pirvelad gamavrcele-

blisadmi usiamovno teqsts Seicavdes. es ukanaskneli valdebulia, 

iTminos adresatis qmedeba. Tmenis samarTlebrivi farglebi srul-

deba maSin, rodesac am gancxadebiT/informaciiT Seilaxeba (moxde-

ba uxeSi xelyofa) araqonebrivi uflebebi.49 aRniSnulis kvalad, Tu 

araqonebrivi uflebebi da zogadad kanonmdebloba ar dairRveva (maT 

Soris, ciliswamebis faqti ar iarsebebs), saxeze ar iqneba gamoxatvis 

Tavisuflebis SezRudvis safuZvelic.50 

a. informaciis Sinaarsisa da misi ganTavsebis farglebi

 

informaciis gavrceleba sityvisa da gamoxatvis Tavisuflebis 

erT-erT gamovlinebas warmoadgens.51 gamavrcelebeli, rogorc wesi, 

media saSualebaa. amdenad, piradi araqonebrivi uflebebis darRvevis 

yvelaze gavrcelebuli magaliTebi swored mediis saqmianobisas gvx-

vdeba, sadac xSirad konfliqti warmoiSoba mediis sazogadoebriv 

45 sus ganCineba, 23 aprili, 2014, #as-1332-1258-2012.

46 alfaiZe, Jurnalistis samarTlebrivi statusi, adamiani da konstitucia, 4/2004, gv. 82.

47 alfaiZe, media samarTali, gv. 222.

48  luTringhausi, deliqturi samarTali, Snitgeri/luTringhausi/SuSke/tolkmiti, mok-

le konspeqtebi, 2011, gv. 25. 

49 ix. sus gadawyvetileba, 10 oqtomberi, 2001, #3k-548-01. 

50 sus ganCineba, 30 aprili, 2015, #as-1179-1124-2013.

51  ix. zoiZe, saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba. 

adamianis ZiriTadi uflebani da Tavisuflebani, 2013, mux. 24, gv. 260 da Semdgomi. 
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funqciasa da pirTa interesebs Soris.52 amdenad, mniSvnelovania, gan-

isazRvros, Tu sad gadis zRvari informaciis gavrcelebis uflebasa 

da gavrcelebis SezRudvis/Tavis Sekavebis valdebulebas Soris.

magaliTad, uxams gancxadebad moazrebulia iseTi Sinaarsis gancx-

adeba, romelsac politikuri, kulturuli, samecniero an sagan-

manaTleblo mizani ar gaaCnia da romelic uxeSad arRvevs sazoga-

doebaSi sayovelTaod damkvidrebul eTikur normebs. aRniSnuli ki, 

Tavis mxriv, gamoxatvis Tavisuflebis arsidan gamomdinare, misi Sez-

Rudvis erT-erTi saxea,53 romlis darRvevis SemTxvevaSic mosarCelem 

SesaZlebelia ciliswamebisTvis sasarCelo moTxovna swored uxamsi 

gancxadebis gavrcelebaze daafuZnos.54 uxamsobas SeiZleba siuJet-

is, statiis, gancxadebis da sxva saxiT gavrcelebuli informaciis 

calkeuli sityva moicavdes, Tumca „uxamsad“ rom iqnes aRqmuli, 

mniSvnelovania, igi erTian konteqstSi iqnes ganxiluli.55 magaliTad, 

sityva „mokveTa“ − igi SeiZleba moiazros pirma ramdenime aspeqtSi, 

Tumca, Tu dasaxelebuli sityva ara muqaris an Seuracxyofis, aramed 

faqtis dadasturebis mizniTaa moyvanili, maSin igi uflebis dar-

Rvevis winapiroba ar gaxdeba.56

calke ganxilvis Temaa socialuri qselis saSualebiT piris mier 

gavrcelebuli informacia, gamoTqmuli azri an dafiqsirebuli 

raime monacemebi, romliTac SesaZlebelia sxvaTa uflebebis darRve-

va. aseTi qmedeba, romelic ganxorciebuli iqneba socialuri qselis 

konkretuli momxmareblis mier e.w. statusis daweriT, Sefasdeba ro-

gorc sajarod gavrcelebuli informacia57 da nebismier sxva pirs 

SeeZleba am informaciis gaziareba, gavrceleba da sxv. (pirveladi 

wyaros dacviT). rac Seexeba e.w. „daxurul jgufSi“ dafiqsirebul 

pozicias, misi gasajaroebis uflebamosileba imave jgufis arc erT 

wevrs ar gaaCnia.58 TiToeul SemTxvevaSi informaciis gavrceleb-

is farglebi swored misi ganTavsebis Taviseburebidan gamomdinare 

unda Sefasdes, rac piris ZiriTadi uflebebis realizaciis safuZve-

li gaxdeba.59

b. informaciis wyaro / profesiuli saidumloeba

„sityvisa da gamoxatvis Tavisuflebis“ Sesaxeb saqarTvelos kan-

onis me-7 muxlis me-7 punqtSi pirdapir gansazRvrulia sityvis Tav-

52  Wanturia, piradi araqonebrivi uflebebi Tanamedrove samoqalaqo samarTalSi, samar-

Tali, 11-12/1997, gv. 27. 

53 jorbenaZe/baxtaZe/maWaraZe, media samarTali, gv. 77.

54 sus ganCineba, 3 agvisto, 2012, #as-1739-1720-2011.

55 sus gadawyvetileba, 20 Tebervali 2012, #as-1278-1298-2011.

56 sus ganCineba, aRwerilobiTi nawili, 19 marti, 2007, #as-385-780-06.

57 sus ganCineba, 9 ianvari, 2014, #as-1559-1462-2012.

58 ix. igive ganCineba.

59 jorbenaZe/baxtaZe/maWaraZe, media samarTali, gv. 46.
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isuflebis SezRudvis dauSvebloba im SemTxvevaSi, Tu mopasuxe ar 

amxels informaciis wyaros an profesiul saidumloebas. aseT SemTx-

vevaSi erT-erTi maTganis gamxelisgan Tavis Sekaveba, rogorc mt-

kicebulebis wardgena sasamarTloSi (samoqalaqo-saproceso kodeq-

sis 136-e muxlis me-5 nawili), sapatio mizezad unda iqnes miCneuli.60 

sxva mxriv, informaciis wyaros samarTlebriv institutsa da profe-

siuli saidumloebis arss azri daekargeboda.

 

g. dasaSvebi kritikis farglebi

gamoxatvis Tavisuflebis arsidan gamomdinare, kritika dasaSvebia, 

rodesac didia sazogadoebrivi interesi.61 aseTi interesi SeiZleba 

Seexebodes janmrTelobas, eqimis kvalifikacias da sxv. magaliTad, 

ukmayofilo pacientis mier gakeTebuli gancxadeba, Tundac amiT 

ziani eqimis (an am sferoSi moRvawe Sesabamisi piris) saqmian reputa-

cias miadges, gamoxatvis Tavisuflebis farglebSi eqceva.62 

dasaSvebi kritika, upirveles yovlisa, sajaro pirebze, maT Soris 

politikosTa mimarT gakeTebul gancxadebebze vrceldeba. magaliT-

ad, politikuri Tanamdebobis pirebis SemTxvevaSi, rac ufro didia 

maTi pasuxismgebloba, dasaSvebi kritikis farglebi ufro farTod 

unda iqnes gagebuli.63 aseTi daTqma gamomdinareobs Sesabamisi saqmi-

anobidan − politikosis saqmianobisadmi sazogadoebrivi interesi 

ufro didia, vidre Cveulebrivi moqalaqis saqmianobis mimarT.64 es ga-

momdinareobs saxelmwifos demokratiuli wyobis mdgradobis inter-

esebidan,65 rac imis safuZvelia, rom Tanamdebobis pirebma dasaSvebze 

meti kritika iTminon.66 

zemoaRniSnuls ganapirobebs, aseve, mediis Tavisuflebis samarT-

lebrivi principi. media xSirad adamians awvdis informacias, romlis 

gavrcelebac am ukanasknelis survils ar warmoadgens.67 magaliTad, 

sajaro polemikis dros, romelSic sajaro piri (politikosi) monaw-

ileobs, an rodesac sakiTxi sazogadoebriv da ara pirad interess Se-

exeba. aseve, mediis mier gavrcelebuli informaciisas rogorc ker-

60  am sakiTxze saintereso msjeloba ixileT: simoniSvili, mtkicebis standarti piradi 

araqonebrivi uflebebis dacvisa da sityvisa da gamoxatvis Tavisuflebis konkurencii-

sas, mtkicebiTi samarTlis aqtualuri sakiTxebi, statiaTa krebuli, Tbilisi, 2016, gv. 

103. 

61 ix. sus gadawyvetileba, 24 aprili, 2003, #3k-1240-02.

62 sus ganCineba, 15 noemberi, 2013, #as-378-359-2013.

63  kereseliZe, gamoxatvis Tavisufleba, sasamarTlo praqtikis mimoxilva, qarTuli samar-

Tlis mimoxilva, 5/2002-4, gv. 620.

64 ix. sus gadawyvetileba, 18 ivlisi, 2001, #3k/376-01. 

65  beqaia, saqarTvelos kanoni sityvisa da gamoxatvis Tavisuflebis Sesaxeb, qarTuli sa-

marTlis mimoxilva, 7-2/3(1)/2004, gv. 438.

66  ix. adamianis uflebaTa evropuli sasamarTlos praqtika _ kastelsi espaneTis winaaRm-

deg (Castells v. Spain, 11798/85, 1992).
67 sus ganCineba, 23 aprili, 2014, #as-1332-1258-2012. 
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Zo piris, ise sajaro piris pativi da Rirsebac daculi unda iyos 

Selaxvisgan.68 aseTis arsebobisas gamoxatvis Tavisufleba kanoni-

er CarCoSia moqceuli, Tundac polemikisas konkretuli mosazreba 

(pasuxi an sxv.) araobieqturi an/da gadaWarbebuli iyos.69 magaliTad, 

konkretul regionSi arsebuli ekonomikuri da socialuri sakiTx-

ebis Sesaxeb faqtebze dafuZnebuli informacia SeiZleba kritikis 

dasaSveb farglebSi eqceodes.70 mediis mier informaciis gavrceleba 

wyaroze miTiTebiT dasaSvebi kritikis farglebs ar scdeba. 

dasaSvebi, anu saqmiani kritika gamoxatvis Tavisuflebis CarCoSi 

jdeba manam, sanam igi ar gascdeba kanoniT gansazRvrul farglebs.71 

politikur (aseve − politikosebze) da maTTan gaTanabrebul Tan-

amdebobis pirebze dasaSvebia Tavisufali kritika, maTi pirovnebis 

sazogadoebrivi SefasebisTvis,72 Tu aseTi saxis kritika (aseve, gamo-

qveynebuli informacia73) ar xelyofs maT pirad cxovrebas.74 kerZod, 

Tu kritika mxolod piris saqmianobas exeba da masSi aRniSnuli ar 

aris piradi cxovrebis raime elementi.75 pirad cxovrebasTan dakav-

Sirebuli sakiTxebi ar SeiZleba gamarTldes sazogadoebrivi/sajaro 

interesiT. aRniSnulis erT-erT safuZvels ki is faqti warmoadgens, 

rom mediis Tavisuflebas absoluturi xasiaTi ar gaaCnia.76 Tavis mxriv, 

sajaro piris mimarT sazogadoebrivi interesi ar Semoifargleba mx-

olod sazogadoebis cnobismoyvareobiT mis pirad cxovrebaze. in-

teresis obieqts im funqciebis ganxorcieleba unda warmoadgendes, 

ris safuZvelzec mas sajaro piris statusi aqvs miniWebuli.77 

kerZo piris mimarT dasaSvebi kritikis farglebi ufro SezRudu-

lia.78 aseT SemTxvevaSi kanoniT daSvebuli kritika SesaZlebelia, Tu 

kerZo piri konkretul SemTxvevaSi sajaro miznisTvis axorcielebs 

saqmianobas. kritikis farglebi ganisazRvreba piris sazogadoebisad-

mi pasuxismgeblobiT, romlis proporciuladac unda dadgindes kri-

tikis farglebi.79 

68 jorbenaZe/baxtaZe/maWaraZe, media samarTali, gv. 77. 

69 sus ganCineba, 21 ivlisi, 2004, #as-322-605-04.

70 sus ganCineba, 28 ianvari, 2004, #as-84-791-93 

71 sus gadawyvetileba, 25 ivnisi, 2002, #3k-337-02.

72 sus gadawyvetileba, marti, 2002, #3k/1044.

73  ix. barabaZe, saxelis, pativis, Rirsebisa da saqmiani reputaciis dacvis Sesaxeb aRZrul 

saqmeTa ganxilvisa da moraluri zianisaTvis kompensaciis dakisrebis zogierTi Tavise-

burebani, marTlmsajuleba da kanoni, 4(31)11, gv. 116.

74 sus gadawyvetileba, 18 ivlisi, 2001, #3k/376-01.

75 ix. sus ganCineba, 14 ivnisi, 2006, #as-1106-1352-05.

76  ix. adamianis uflebaTa evropuli sasamarTlos praqtika, saqme Tameri estoneTis 

winaaRmdeg (Tammer v. Estonia, 41205/98, 2001).
77 sus ganCineba, 3 aprili, 2012, #as-1477-1489-2011.

78  ix. adamianis uflebaTa evropuli sasamarTlos praqtika, saqme lingensi avstriis 

winaaRmdeg (Lingens v. Austria, 9815/82, 1986).
79 ix. kereseliZe, uzogadesi cnebebi, gv. 155.
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d. azri 

azrSi igulisxmeba nebismieri SefasebiTi gamonaTqvami, romelic 

Sedgeba gansjis, damokidebulebisa da Sefasebis elementebisgan da 

romlis marTebuloba pirad Sefasebazea damokidebuli.80 azri ar 

eqvemdebareba sisworisa Tu mcdarobis mtkicebas.81 swored aRniSnul-

ze dafuZnebiT miiCnevs sasamarTlo, rom saxelmwifom da xalxma maT-

Tvis gamaognebeli informaciis mosmena unda aitanos,82 rac demokra-

tiuli sazogadoebis miznebs Seesabameba.83 

specialuri kanonidan gamomdinare, azri daculia absoluturi 

privilegiiT, Tu misi gasajaroebis SemTxvevaSi ar Seilaxeba sxvaTa 

uflebebi.84 Sesabamisad, komentaris, SefasebiTi msjelobis, Tval-

sazrisisa da sxva Sexedulebis gamoxatva, romelic poziciis dafiq-

sirebas, pirovnebis, sagnis an movlenis mimarT damokidebulebis 

gamoxatvas warmoadgens, samarTlebriv farglebSi dacul ZiriTad 

uflebaTa gamovlinebad miiCneva da igi ar CaiTvleba ciliswamebad.85 

TiToeuli aseTi SemTxvevisas aucilebelia gaimijnos da calke 

saxed ganisazRvros SemTxveva, rodesac, marTalia, calkeuli sity-

va an gamonaTqvami ar moswons mxares, magram erTiani konteqstidan 

gamomdinare, aseTi gamonaTqvami, rogorc absoluturi azris mqone, 

calke ganxiluli ver iqneba.86 amdenad, ciliswameba ar moxdeba erTi 

sityviT da miT umetes, sakuTari poziciis daxasiaTebiT. Sesabamis-

ad, sasarCelo moTxovnasac am SemTxvevaSi praqtikuli mniSvneloba 

eqneba dakarguli.87 

Tu azri Seicavs mtkicebas garkveul sakiTxTan mimarTebiT, Sesa-

Zlebelia aRniSnuli araqonebrivi zianis miyenebis sawindari gaxdes.88 

Tavis mxriv, azris gavrceleba Tanabradaa SesaZlebeli rogorc si-

tyvierad an werilobiT, aseve, nebismieri sxva saSualebiT,89 magaliT-

ad, JestebiT, simboloebiT da sxv.90

aRsaniSnavia Sefasebis sakiTxis mimarTeba azrTan. sasamarTlo 

praqtikis mixedviT, Sefaseba ganxilul iqnes, rogorc subieqturi 

damokidebuleba, rac uflebis darRvevad ar miiCneva.91 amgvari pozi-

80 sus gadawyvetileba, 24 aprili, 2003, #3k-1240-02. 

81 sus ganCineba, 3 aprili, 2012, #as-1477-1489-2011.

82  es pozicia gaziarebulia Semdeg saqmeSi: sus ganCineba, 30 aprili, 2015, #as-1179-1124-

2013.

83 sus ganCineba, 20 Tebervali, 2012, #as-1278-1298-2011.

84 sus ganCineba, 24 seqtemberi, 2012, #as-677-638-2011. 

85 ix. magaliTad, Tbilisis saapelacio sasamarTlos ganCineba, 29 maisi 2012, #2b/1297-12.

86 sus ganCineba, 10 seqtemberi, 2015, #as-979-940-2014.

87 ix. igive ganCineba. 

88 sus ganCineba, 7 maisi, 2004, #as-721-1360-03.

89 kublaSvili, ZiriTadi uflebebi, mesame gamocema, 2014, gv. 211.

90 iqve.

91 sus ganCineba, 7 maisi, 2015, #as-962-920-2013.

25

26

27

28

sergi jorbenaZemuxli 18



116

cia SesaZloa calkeul SemTxvevaSi sakamaTo gaxdes.92 ufro zustad, 

gadamwyveti roli mieniWeba imas, ramdenad gaiyvans sasamarTlo Se-

fasebas absoluturi privilegiis WrilSi. aseTis arsebobis SemTx-

vevaSi, gamoxatvis Tavisuflebis farglebi ufro farTod iqneba war-

moCenili. 

e. faqti

gansxvavebiT azrisgan, faqti realuri Sedegis gadmocemas war-

moadgens. igi ar SeiZleba SefasebiT msjelobas Seicavdes.93 faqtSi 

igulisxmeba realuri garemoebebi an/da sagnebi, romelTa mtkice-

bulebiT dadastureba SesaZlebelia.94 saeWvo qmedeba, romelsac ar 

gaaCnia Sesabamisi mtkicebuleba/informaciis wyaro, ar CaiTvleba 

utyuar faqtad da Sesabamisad, am informaciis gasajaroeba ar iqneba 

kanonieri.95 magaliTad, Tu piris mimarT sisxlissamarTlebriv dana-

Saulze miuTiTeben, sasamarTlo ganaCenidan gamomdinare, unda mieT-

iTos aseT saqmeze, romelic kanonier ZalaSi iqneba Sesuli. winaaRm-

deg SemTxvevaSi aRniSnuli CaiTvleba ara faqtad, aramed piris 

araqonebrivi uflebebis Selaxvad.96 kerZod, gasajarovdeba konkret-

uli mtkicebulebebiT daudasturebuli informacia. 

faqtebis sasamarTloSi wardgena sasarCelo moTxovnis iuridiu-

lad gamyarebis safuZvelia. faqtis sakiTxi iuridiuli normis real-

izaciis safuZvlad unda iqnes miCneuli,97 romelic Tavis mxriv, war-

moaCens im realobas, romlis safuZvelzec sasamarTlom unda miiRos 

Sesabamisi gadawyvetileba. magaliTad, Tu pirovneba (istorikosi Tu 

sxv.) ikvlevs istoriul faqtebs, valdebulia, konkretuli mosaz-

reba, warsulSi mniSvnelovani figuris (romelic istoriaSi dRemde 

rCeba aqtualurad) an misi memkvidris Taobaze Sesabamis mtkicebule-

bebsa da faqtebs daafuZnos.98 

azrisa da faqtis erTmaneTTan mWidro kavSiris gamo, maTi gamijv-

na sakmaod rTulia. xSir SemTxvevaSi azri eyrdnoba faqts,99 xolo, 

92  igive ganCineba − mcire amonaridi: „[...] Tu mopasuxe ityoda, rom mosarCeleebi arian 

„cudi menejerebi“. sakasacio palatis SefasebiT, msgavsi gamonaTqvamis gavrcelebis 

SemTxvevaSi, mas ver mivakuTvnebdiT faqtis kategorias, vinaidan aseTi gamonaTqvami 

pirovnebisadmi (menejerisadmi) subieqtur damokidebulebas (Sefasebas) asaxavs [...]“. am 

msjelobidan gamomdinare, pirovnebis Sefaseba, romelic SeiZleba garkveul usiamo-

vno da misi profesionalizmisadmi Seusabamo sityvebs Seicavdes, ar gaxdeba uflebis 

darRvevis sakiTxi. sasamarTlos amgvarma damokidebulebam SesaZloa problema Seqmnas 

samomavlod praqtikis ganviTarebis TvalsazrisiT.

93 sus ganCineba, 7 maisi, 2015, #as-962-920-2013. 

94 sus ganCineba, 3 aprili, 2012, #as-1477-1489-2011. 

95 ix. sus gadawyvetileba, 17 Tebervali, 2005, #as-843-1095-04. 

96 ix. igive gadawyvetileba.

97  ix. Tordia, faqtisa da samarTlis sakiTxis urTierTgamijvna, marTlmsajuleba da kano-

ni, #4(27)10, gv. 15. 

98 ix. sus ganCineba _ aRwerilobiTi nawili, 26 noemberi, 2003, #as-203-890-03. 

99 sus ganCineba, 3 aprili, 2012, #as-1477-1489-2011. 
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faqti warmoadgens azris safuZvels, romliTac adasturebs an uary-

ofs mas.100 swored amitom, sadavo gamonaTqvamis swori kvalifikaci-

isaTvis unda Semowmdes misi Sinaarsi, gamoTqmis forma da gamoTqmis 

konteqsti _ ra faqtobrivi elementebisagan Sedgeba gamonaTqvami.101 

magaliTad, sagazeTo statiis SefasebiT, ramdenad dairRva piradi 

araqonebrivi uflebebi. aseTi publikacia mTlianobaSi unda gaana-

lizdes da ara saerTo azrisgan ganyenebuli winadadeba.102

II. 18 I Secileba saxelis tarebis uflebaze

 

gansaxilveli norma gansazRvravs araqonebrivi uflebebis dacvis 

zogad danawess. aRniSnulis farglebSi Sesabamisi moTxovnis dayeneba 

konkretuli Sinaarsis mqone danawesidan unda ganxorcieldes, iqne-

ba es am muxlis Sesabamisi nawili,103 Tu specialuri kanoniT mow-

esrigebuli samarTlebrivi sikeTe.104 specialur kanonSi arsebuli 

daTqmis safuZvelze saxeli da Sesabamis normaSi arsebuli samarT-

lebrivi instituti (magaliTad, avtorobis ufleba) erTmaneTTan ar 

unda gaigivdes.105

saxelis tarebis uflebaze Secilebas me-18 muxli or ZiriTad aspe-

qtSi gansazRvravs: a) pirisTvis saxelis tarebis uflebis Secilebisa 

da b) sxvis mier saxelis unebarTvod tarebisa da sargeblobisTvis 

moqmedebis Sewyvetis an masze uaris Tqmis samarTlebriv safuZvlebs. 

TiToeul SemTxvevaSi pirs unda elaxebodes kanoniT gaTvaliswinebu-

li uflebebi.106 pirvel SemTxvevaSi SesaZlebelia moTxovnis dayeneba 

saxelis aRiarebis Taobaze,107 romelic, aseve, SeiZleba Seexebodes 

fsevdonimsac.108 meore aspeqtidan gamomdinare, moTxovna saxelis 

tarebis gamoyenebis Sewyvetas exeba.109

Tavis mxriv, moTxovna SesaZlebelia moqmedebis Sewyvetis an sa-

xelze uaris Tqmis uflebis Taobaze iqnes dayenebuli. TiToeulis 

arsebobisas, Tu mosarCeles miadga ziani, iqneba es qonebrivi Tu 

araqonebrivi, mas anazRaurebis moTxovnis uflebamosileba warmoe-

Soba.110

100 Tbilisis saapelacio sasamarTlos ganCineba, 25 ivnisi 2013, #2b/696-13. 

101 sus ganCineba, 3 aprili, 2012, #as-1477-1489-2011. 

102 sus gadawyvetileba, 25 ivnisi, 2002, #3k-337-02. 

103 ix. sus ganCineba, 29 maisi, 2002, #3k-641-02.

104 ix. sus ganCineba, 1 agvisto, 2011, #as-152-146-2011.

105 ix. biWia, piradi cxovrebis dacva, 2012, gv. 146.

106 niniZe, sk-is komentari, wigni I, mux. 18, gv. 59.

107 biWia, piradi cxovrebis dacva, 2012, gv. 144.

108 ix. niniZe, sk-is komentari, wigni I, mux. 18, gv. 59.

109 biWia, piradi cxovrebis dacva, 2012, gv. 145.

110 niniZe, sk-is komentari, wigni I, mux. 18, gv. 60.
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III. 18 II piradi araqonebrivi uflebebis dacva sasamarTlos gziT

18 II muxlis mizani upirvelesad, gamoxatvis Tavisuflebis far-

glebSi darRveuli piradi araqonebrivi uflebebis dacvaa.111 am miz-

niT Sesabamisi sasarCelo moTxovnis dayenebis uflebamosileba gaaC-

nia pirs, romlis Sesaxebac gavrcelda informacia da ara im pirs, 

romelmac ivarauda, rom es cnobebi mas Seexeboda da rom am cnobeb-

Si igi igulisxmeboda (ar igulisxmeba me-19 muxli).112 araqonebriv 

uflebaTa dacvis formebia: araqonebriv uflebaTa aRiareba, xel-

myofi moqmedebis Sewyveta an maTze uaris Tqma (uaryofa)113 da aseve, 

araqonebrivi zianis anazRaureba. TiToeulis arsebobisTvis saWiroa 

CamoTvlilTagan erTi an ramdenime sikeTe mainc Seilaxos.114

1. piradi araqonebrivi uflebebis diferenciacia

a. pativi

 

pativis qveS igulisxmeba pirovnebis moraluri Tu sxva Tvisebebis 

obieqturi Sefaseba sazogadoebis mier, romelic pirovnebis mimarT 

sazogadoebis damokidebulebas gansazRvravs115 da iZleva individis 

socialur daxasiaTebas,116 warmoadgens socialur Sefasebas.117 ker-

Zod, pativis ganmartebaSi unda moviazroT piris sociluri presti-

Ji, pativiscema, renome, imiji,118 sazogadoebis mxridan mis mier Seqm-

nili garkveuli faseulobis aRiareba119 da sxv. 

b. Rirseba 

 

Rirseba Tavad pirovnebis mier moraluri Tu sxva Tvisebebis Se-

fasebas warmoadgens.120 esaa piris Sexeduleba, Tu rogor aRiqmeba 

111 ix. sus ganCineba, 10 seqtemberi, 2015, #as-979-940-2014.

112 sus ganCineba, 1 dekemberi, 2005, #as-448-775-05.

113 sus gadawyvetileba, 24 aprili, 2003, #3k-1240-02.

114 sus gadawyvetileba, 18 ivlisi, 2001, #3k/376-01.

115  saqarTvelos sakonstitucio sasamarTlos 2004 wlis 11 martis #2/1/241 gadawyvetile-

ba saqmeze saqarTvelos moqalaqe akaki gogiCaiSvili saqarTvelos parlamentis winaaRm-

deg.

116  biWia, pativis samoqalaqo-samarTlebrivi cnebis moculoba (qarTul-evropuli 

midgomebi), Tanamedrove samarTlis mimoxilva, #1(2), gv. 14.

117  barabaZe, saxelis, pativis, Rirsebisa da saqmiani reputaciis dacvis Sesaxeb aRZrul 

saqmeTa ganxilvisa da moraluri zianisaTvis kompensaciis dakisrebis zogierTi Tav-

iseburebani, marTlmsajuleba da kanoni, #4(31)11, gv. 114. 

118  biWia, Rirsebis samoqalaqo-samarTlebrivi dacvis ramdenime aspeqti (qarTuli da ev-

ropuli midgomebi), gv. 83. 

119  biWia, Rirsebis samoqalaqo-samarTlebrivi cnebis moculoba, samarTlis Jurnali, 

#2/2014, gv. 15. 

120  saqarTvelos sakonstitucio sasamarTlos 2004 wlis 11 martis #2/1/241 gadawyvetileba 

saqmeze saqarTvelos moqalaqe akaki gogiCaiSvili saqarTvelos parlamentis winaaRmdeg. 
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pirovneba sazogadoebis TvalSi121 da is, Tu rogor Seafasebs Tavad 

pirovneba sakuTar sazogadoebriv mniSvnelobas.122 Rirsebis ufleba 

ar gamomdinareobs iqidan, daafasa Tu ara sazogadoebam piri.123 igi 

warmoadgens adamianis ganuyofel araqonebriv uflebas, romelic ab-

soluturi xasiaTisaa.124 

Rirseba zogadi pirovnuli uflebis centraluri sferoa.125 igi 

adamians maSinac gaaCnia, Tu sazogadoebis mier jer kidev ar aris 

dafasebuli da aRiarebuli.126 Rirsebas „Seswevs unari“, moicvas sxva 

pirovnuli uflebac.127 ase, magaliTad, Rirsebis SelaxviT SesaZle-

belia pirs Seelaxos saqmiani reputaciac da sasarCelo moTxovna 

swored am ori uflebis erTdroulad dacvis mizniT daayenos. am 

TvalsazrisiT SesaZlebelia moyvanil iqnes saqarTvelos sakon-

stitucio sasamarTlos mosazreba, romliTac ganimarta, rom Rirse-

bis xelyofa faqtobrivad yovelTvis sxva uflebis darRvevas uka-

vSirdeba.128 aRniSnuli mosazreba SesaZlebelia msjelobis sagnad 

iqces, Tumca is, rom Rirsebis ufleba aseT xarisxSia sakonstitucio 

sasamarTlos mier ayvanili, mis samarTlebriv mniSvnelobasa da sta-

tusze uTiTebs, vinaidan swored am gadawyvetilebiT moxda samoqa-

laqo-samarTlebriv doneze Rirsebis uflebis ganmartebis gamijvna 

sakonstitucio-samarTlebrivi mowesrigebisgan. 

g. piradi cxovrebis saidumloeba da piradi xelSeuxebloba 

pirovnebis xelSeuxeblobaSi rogorc fizikuri, ise verbaluri 

xelyofisgan dacvis savaldebuloba igulisxmeba.129 masSi moiaz-

reba Tavisufleba, rogorc ufleba, romelic pirs konstituciiT 

aqvs miniWebuli. misi SezRudva SesaZlebelia swored araqonebrivi 

uflebis Selaxvis safuZveli gaxdes.130 

121 sus ganCineba, 23 aprili, 2014, #as-1332-1258-2012. 

122 niniZe, sk-is komentari, wigni I, mux. 18, gv. 60. 

123  biWia, Rirsebis sajaro-samarTlebrivi cnebis moculoba, marTlmsajuleba da kanoni, 

#4(43)14, gv. 48-49.

124  Rirsebis absoluturobis, xelSeuxeblobis sakiTxTan dakavSirebiT ixileT: poSeri, 

adamianis Rirseba, rogorc tabu, mixeil biWias Targmani, marTlmsajuleba da kanoni, 

#2(41)14, gv. 51-70. 

125  biWia, Rirsebis samoqalaqo-samarTlebrivi dacvis ramdenime aspeqti (qarTuli da ev-

ropuli midgomebi), gv. 85.

126  biWia, Rirsebis samoqalaqo-samarTlebrivi cnebis moculoba, samarTlis Jurnali, 

#2/2014, gv. 15.

127  biWia, Rirsebis samoqalaqo-samarTlebrivi dacvis ramdenime aspeqti (qarTuli da ev-

ropuli midgomebi), gv. 84.

128  ix. saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris #2/2/389 gad-

awyvetileba saqmeze saqarTvelos moqalaqe maia naTaZe da sxvebi saqarTvelos parla-

mentisa da saqarTvelos prezidentis winaaRmdeg. 

129  cercvaZe, ZlieriSvili/svanaZe/cercvaZe/cercvaZe/janaSia/robaqiZe, saxelSekrulebo 

samarTali, Tbilisi, 2014, gv. 667. 

130  ix. saqarTvelos sakonstitucio sasamarTlos 2012 wlis 24 oqtombris #1/2/519 gad-

awyvetileba saqmeze saqarTvelos axalgazrda iuristTa asociacia da saqarTvelos 
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piradi cxovrebis saidumloeba kerZo piris personaluri monace-

mebTan mimarTebiT SeiZleba iqnes danaxuli. igi SeiZleba Seexebodes 

rogorc piris pirad, ise saojaxo saidumlo monacemebs.131 marTalia, 

informaciis Tavisuflebisa da gamoxatvis Tavisuflebis arsidan ga-

momdinare, sajaro interesis arsebobis SemTxvevaSi, monacemebis ga-

sajaroeba dasaSvebia, Tumca, praqtikuli TvalsazrisiT, kerZo piris 

piradi monacemebi amgvar farglebSi ar eqceva.132 aRniSnuli gamom-

dinareobs im faqtidan, rom piradi cxovrebis saidumloeba moicavs 

iseT cxovrebiseul momentebs, romelic, marTalia, realurad moxda, 

magram individs misi gasajaroeba ar surda.133 

pirad sferoSi Carevas unda gaaCndes mxolod kanoniT zustad 

gansazRvruli mizani. calke ganxilvis Temaa, Tu ramdenadaa aseTi 

mizani gamarTlebuli maSin, rodesac faruli Canaweri sasamarTlos 

mier SeiZleba mtkicebulebad iqnes miRebuli (samoqalaqo-saproceso 

kodeqsis 103-e muxlis me-3 nawilzea am SemTxvevaSi yuradReba ga-

samaxvilebeli134). saqarTvelos saerTo sasamarTloebis mier amgvari 

Canaweris mtkicebulebad miRebis Taobaze Sesabamisi msjelobaa gan-

viTarebuli, sadac zogierT SemTxvevaSi aseT Canawers iRebs mtkice-

bulebad,135/136 xolo zogierT SemTxvevaSi − ara.137/138 

moqalaqe Tamar CugoSvili saqarTvelos parlamentis winaaRmdeg.

131 kobaxiZe, samoqalaqo samarTalis zogadi nawili, gv. 262.

132  ix. saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris #2/4/532,533 

gadawyvetileba saqmeze saqarTvelos moqalaqeebi _ irakli qemokliZe da daviT xaraZe 

saqarTvelos parlamentis winaaRmdeg.

133 sus ganCineba, 14 aprili, 2004, #as-593-1241-03.

134  ix. magaliTad, mesxiSvili, faruli Canaweri rogorc mtkicebuleba samoqalaqo sasa-

marTlo samarTalwarmoebis farglebSi, qarTuli biznes samarTlis mimoxilva IV, 2015, 

gv. 71-72. avtori Tavis mosazrebas asabuTebs ucxoenovan literaturaze dayrdnobiT 

da gansazRvravs, rom kanonis darRveviT mopovebulia mtkicebuleba, Tu igi sakon-

stitucio principebs ewinaaRmdegeba (ix. gv. 72). aRniSnulis kvalad avtors mohyavs qa-

rTuli sasamarTlo praqtika (miTiTebulia Semdeg SeniSvnebSi), romelSic sasamarTlo 

uSualod konstituciis normas emyareba da ara mxolod mis princips. ufro zustad, 

konstituciis normaze dafuZnebiT iRebs gadawyvetilebas, rac am aspeqtSi SeiZleba 

sakamaTo gaxdes. 

135  ix. magaliTad, Tbilisis saqalaqo sasamarTlos administraciul saqmeTa kolegiis 

dadgenileba, 3 oqtomberi, 2014, #4/6241-14. 

136  marTalia, araerTgvarovani praqtika garkveul SekiTxvebs badebs, Tumca bolo drois 

tendenciidan gamomdinare, sasamarTlo aseT Canawers ar iRebs mxedvelobaSi da mtkice-

bulebad ar urTavs saqmes. moyvanili magaliTebidan, saqalaqo sasamarTlos SemTxveva 

administraciul samarTaldarRvevebis sakiTxs exeba, xolo saapelacio da sakasacio 

instanciebis magaliTebi − kerZosamarTlebriv urTierTobas. TiToeul SemTxvevaSi, 

is, Tu ramdenadaa saqarTvelos konstituciis Sesabamisi norma pirdapir gamoyenebadi 

(ramdenad SeiZleba uSualod sakonstitucio normiT gadawydes kerZosamarTlebrivi 

dava), sakamaToa.

137 ix. aseve, Tbilisis saapelacio sasamarTlos ganCineba, 7 oqtomberi, 2014, #2b/6800-13.

138  ix. aseve sus ganCineba, 4 maisi, 2015, #as-1155-1101-2014. dasaxelebulma ganCinebam 

miiRo precedentuli xasiaTi, rac calkeul SemTxvevebSi sakasacio saCivris dauSve-

blobis dasabuTebaSi gamoixateba. ix. magaliTad, sus ganCineba, 17 ivlisi 2015, #as-

1337-1375-2014; aseve, sus ganCineba, 25 maisi, 2016, #as-290-276-2016. TiToeul SemTx-

vevaSi sasamarTlo sakasacio saCivris dauSveblobis sakiTxis ganxilvisas, swored 2015 

wlis 4 maisis ganCinebaze dafuZnebiT amyarebs msjelobas. 
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piradi cxovrebis saidumloebis darRvevisas mniSvnelovania im 

faqtis dadgena, ramdenad surda an ar surda pirs, gavrcelebuli-

yo sajarod misi piradi saidumloebis Semcveli monacemebi,139 aseve, 

Tu ramdenma pirma Seityo saidumloebis faqti da ramdenad SeiZleba 

gaizardos aseT pirTa wre.140 

zogierT SemTxvevaSi SesaZlebelia sazogadoebrivi interesi imde-

nad maRali iyos, rom am ukanasknelma gadawonos kanonierad dadge-

nili konfidencialurobis valdebuleba.141 amis sapirispirod, aseT 

SemTxvevaSi mniSvnelovania zRvari marTebulad iqnes gavlebuli, 

raTa erTi interesis dacvis mizniT sxvaTa ufleba ar dairRves/

Seilaxos.

d. saqmiani reputacia

saqmiani reputaciis qveS igulisxmeba sazogadoebis mier piris pro-

fesiuli Tu sxva saqmiani Tvisebebis Sefaseba,142 xolo mis Selaxvas 

piris aRniSnuli Tvisebebis diskreditacia warmoadgens.143 saqmiani 

reputaciis aseTi definicia kerZo piris saqmianobis sakiTxs exeba.144 

saxelmwifo politikur, aseve, Tanamdebobis pirebis, maTi saqmianobis 

farglebidan gamomdinare, uflebis ganmartebis aRniSnuli saSuale-

ba gansxvavebulad unda ganimartos.145

piris saqmiani reputacia aris saqmiani brunvis sferoSi konkret-

uli piris saqmiani Tvisebebis, unarebis Sesaxeb Seqmnili azri. aseTi 

azri sazogadoebaSi, sociumSi yalibdeba,146 ramac SesaZlebelia gana-

pirobos rogorc misi samomavlo warmateba, ise − warumatebloba.147 

amdenad, fizikuri piris saqmian reputaciaSi SesaZlebelia misi pativi 

da Rirseba moiazrebodes,148 vinaidan saqmiani reputacia gaTanabrebu-

lia konkretuli profesiis mqone piris avtoritetTan.149

nebismieri gancxadeba, romelSic piris saxelia miTiTebuli, saqmi-

ani reputaciis Selaxvad yovelTvis ar CaiTvleba. magaliTad, piris 

samsaxuridan gaTavisufleba (SromiTi urTierTobis Sewyveta)150 an 

139 kobaxiZe, samoqalaqo samarTalis zogadi nawili, gv. 262. 

140 TumaniSvili, Sesavali saqarTvelos kerZo samarTalSi, gv. 70.

141  ix. magaliTad, adamianis uflebaTa evropuli sasamarTlos praqtika: Fressoz and Roire 
v. France (29183/95, 1999); Radio Twist, A.S. v. Slovakia (622002/00, 2006); aseve, Guja v. Moldova 
(14277/04, 2009).

142 niniZe, sk-is komentari, wigni I, mux. 18, gv. 61. 

143 ix. sus gadawyvetileba, 18 ivlisi, 2001, #3k/376-01. 

144 ix. magaliTad, sus ganCineba, 22 marti, 2006, #bs-1324-900(k-05). 

145 igive gadawyvetileba.

146 Tbilisis saapelacio sasamarTlos ganCineba, 25 ivnisi, 2013, #2b/696-13.

147  cercvaZe, ZlieriSvili/svanaZe/cercvaZe/cercvaZe/janaSia/robaqiZe, saxelSekrulebo 

samarTali, Tbilisi, 2014, gv. 669.

148 sus ganCineba, 1 dekemberi, 2005, #as-448-775-05. 

149 ix. sus ganCineba, 15 noemberi, 2013, #as-378-359-2013.

150 sus ganCineba, 1 marti, 2002, #3k/685a-01. 
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aRniSnulis Sesaxeb brZanebis gamoqveyneba151 da sxv. 

SromiTi urTierTobis sakiTxTan dakavSirebiT saintereso msje-

lobaa ganviTarebuli sus praqtikaSi, sadac sasamarTlo samsaxure-

briv moxsenebiT baraTTan mimarTebiT erTmaneTisgan mijnavs faqt-

sa da avtoris mosazrebas. kerZod, sasamarTlos miaCnia, rom, Tu 

moxsenebiT baraTSi dasaqmebulis qcevis standartTan mimarTebiTaa 

Sesabamisi miTiTebebi (gamonaTqvamebi) gawerili da igi amave baraTis 

Semdgenlis azrs warmoadgens, ar dadgeba ciliswamebis SemTxveva, Tu 

baraTis Semdgenels aseTi mizani ar amoZravdebda.152 aqve unda gani-

martos, rom moyvanili msjeloba ise ar unda iqnes gagebuli, TiTqos 

damsaqmebels (am SemTxvevaSi _ baraTis Semdgenels) absoluturi Tav-

isufleba gaaCnia dokumentis Sedgenisas.

SesaZlebelia, rom konkretul gancxadebaSi piri saerod ar iyos 

uSualod naxsenebi, magram gancxadebis Sinaarsi mis reputacias mainc 

laxavdes.153 zogierT SemTxvevaSi piriqiTaa, magaliTad, avtoris sax-

elis unebarTvo an araswori gamoyeneba SeiZleba misi pativisa da 

reputaciisTvis ufro meti zianis momtani iyos, vidre saxelis miu-

TiTebloba.154 

saxelmwifo politikur, aseve, Tanamdebobis pirebze difamaciis 

arsebobisas saqmiani reputaciis gavrceleba aseT subieqtTa mimarT 

ufro metad SeboWili xasiaTisaa.155 sinamdvilesTan Seusabamo infor-

macia difamaciaa,156 Tumca sajaro piris e.w. „Tmenis valdebulebis“ 

gaTvaliswinebiT, aseT dros ufleba SesaZlebelia ar Seilaxos.

2. araqonebrivi uflebebis Selaxva

 

piradi araqonebrivi uflebebis Selaxvad CaiTvleba iseTi gancxa-

debis an faqtis gavrceleba, romelic me-18 muxlSi CamoTvlili ara-

qonebrivi uflebebidan erT-erTis an ramdenimes erTad xelmyofia157 

da romelic kanonis an moralis normebis darRvevis, uRirsi saqcie-

lis Cadenis Sesaxeb mtkicebas Seicavs.158 magaliTad, gancxadeba, 

qurdobis,159 mkvlelobis dabralebis Taobaze160 da sxv. aseTi gancx-

adebis gakeTebisas, upirveles yovlisa, saWiroa faqtebi arsebobdes. 

amasTan, Tu mosarCelis mier dasabuTdeba, rom mas amgvari qmedeba 

151 sus ganCineba, 18 dekemberi, 2002, #3k-1364-02.

152 sus ganCineba, 27 maisi, 2015, #as-1304-1242-2014. 

153 sus ganCineba, 1 dekemberi, 2005, #as-448-775-05.

154  sajaia, avtorobisa da saxelis ufleba _ qarTuli saavtoro samarTali da Tanamed-

rove tendenciebi, samarTlis Jurnali, 1/2013, gv. 232.

155 sus gadawyvetileba, 18 ivlisi, 2001, #3k/376-01. 

156 alfaiZe, media samarTali, gv. 239.

157 sus ganCineba, 21 ivlisi, 2004, #as-322-605-04.

158 niniZe, sk-is komentari, wigni I, mux. 18, gv. 61.

159 sus gadawyvetileba, 25 ivnisi, 2002, #3k-337-02.

160 sus gadawyvetileba, 24 aprili, 2003, #3k-1240-02.
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ar Caudenia, mas warmoeSoba moTxovnis dayenebis uflebamosileba.161 

uflebis Selaxva realur samarTlebriv safuZvels unda emyare-

bodes. aRniSnulze miuTiTebs „sityvisa da gamoxatvis Tavisuflebis 

Sesaxeb“ saqarTvelos kanoni, romlis mixedviTac, yovelgvari eWvi, 

rac uflebis darRvevis faqts ar asabuTebs, uflebis SezRudvis 

sawi naaRmdegod unda gadawydes.162 aseTi daTqma sityvisa da gamoxat-

vis Tavisuflebis uflebis dacviskenaa mimarTuli.

3. termini „kanoniT dadgenili wesiT“ _ specialur kanonze miTiTeba

 

18 II muxlSi gansazRvrul danawesSi miTiTebul specialur kan-

onSi calkeul kanonebTan erTad, upiratesad igulisxmeba „sityvisa 

da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanoni, romelic 

2004 wels iqna miRebuli.163 me-18 muxlidan gamomdinare, specialuri 

kanonis gamoyeneba, gansakuTrebiT moralur zianTan mimarTebiT, 

xSiradaa gamosadegi, Tumca araqonebrivi uflebebis dacvis yvelaze 

gavrcelebuli specialuri mowesrigebis mqone aqti swored dasax-

elebuli kanonia, romelSic gawerilia ciliswamebis, rogorc ara-

qonebrivi uflebis darRvevis erT-erTi SemTxvevis, samarTlebrivi 

instituti.

4. ciliswameba

 

ciliswameba iseTi saxis gancxadebaa, romelic arsebiTad mcdari 

faqtis Semcvel da saxelis gamtex informacias Seicavs. „sityvisa da 

gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis mixedviT, 

gancxadeba aris informacia, romelic sajarod gavrcelda an mes-

ame pirs gaacno misma gamavrcelebelma. aseTi SeiZleba iyos magal-

iTad, cifrul videodiskze (DVD diskze) Cawerili informacia164 da 

sxv. amasTan, ciliswamebas safuZvlad unda daedos cru monacemebi 

(miTiTeba araswor faqtze,165 anu simarTlesTan Seusabamo faqtze166) 

da ziani, romelic miadga pirs. 

sasamarTlo ciliswamebis Semadgenlobis umTavres elementad si-

namdvilesTan Seusabamo arsebiTad mcdari informaciis gavrcelebas,167 

xolo kompensaciis gansazRvrisas amomaval kriteriumad Semlaxavi 

161 sus gadawyvetileba, 25 ivnisi, 2002, #3k-337-02.

162 ix. sus ganCineba, 3 agvisto, 2012, #as-1739-1720-2011.

163  kritikuli mosazreba aRniSnuli kanonis Sesaxeb ixileT, magaliTad, kakuSaZe, zianis 

anazRaureba ciliswamebisTvis qarTul sasamarTlo praqtikaSi, Tanamedrove samarT-

lis aqtualuri problemebi, 2016, gv. 95. 

164 sus gadawyvetileba, 30 seqtemberi, 2015, #as-1052-1007-2014.

165  osakve, angloamerikul samarTalSi moraluri zianis cneba, klasifikacia da anazRau-

reba, T. SoTaZis Targmani, 70.

166 ix. magaliTad, sus ganCineba, 23 aprili, 2014, #as-1332-1258-2012. 

167  ix. Tbilisis saapelacio sasamarTlos gadawyvetileba, 1 agvisto, 2012, #2b/1476-12. 
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cnobebis gavrcelebis areals miiCnevs.168 amdenad, Tu ciliswamebis 

faqti ar dadasturdeba, imave saxis gavrcelebul informaciaze pirs 

araqonebrivi zianis miyenebisTvis kompensacia ar daekisreba.169 magal-

iTad, Tu faqtebi realuria da mxares ar gaaCnia misi simarTlesTan 

Seusabamobis mtkicebis safuZveli, aseTi gancxadeba cilismwame-

bluri ar aris170 da araqonebrivi zianis anazRaurebis valdebulebac 

ar warmoiSoba. 

ciliswamebaze saubrisas mniSnelovania mtkicebis tvirTis gansaz-

Rvra, romelic mosarCeles ekisreba. iseTi mtkicebulebis wardgena, 

romelic internetis saSualebiTaa gavrcelebuli, umetes SemTxveva-

Si damatebiT sirTuleebTanaa dakavSirebuli.171 kerZod, mosarCelem 

unda daasabuTos, rom mopasuxea swored is piri, vinc internetSi 

Sesabamisi informacia ganaTavsa172 da sxv.

ciliswameba, „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ 

saqarTvelos kanonidan gamomdinare, or aspeqtSi unda ganvixi-

loT: a) kerZo pirisa da b) sajaro piris ciliswameba. specialuri 

kanonidan gamomdinare, kerZo pirs warmoadgens nebismieri fizikuri 

Tu iuridiuli piri, romelic ar aris sajaro piri an administraciu-

li organo; amave kanonis Tanaxmad, sajaro piria specialuri kanoniT173 

gansazRvruli Tanamdebobis piri, aseve, yvela, visi azric an gad-

awyvetilebac mniSvnelovan zegavlenas axdens sazogadoebriv cxovre-

baze. kanonSi arsebuli danawesidan gamomdinare, sajaro pirad, aseve, 

is piri moazreba, romlis garkveuli qmedebis Sedegad calkeul sak-

iTxebTan dakavSirebiT mimarTuli iqneba sazogadoebrivi yuradReba. 

magaliTad, politikosi, sazogadoebisTvis cnobili piri,174 cnobili 

msaxiobi,175 Jurnalisti,176 notariusi177 da sxv. windawinve unda aRin-

iSnos, rom rogorc kerZo, ise sajaro piris diferenciacia praqti-

kuli mniSvnelobis mqonea, gavrcelebuli gancxadebis/informaciis 

adresatad gansazRvrisTvis. kerZod, ciliswamebis gamo Sesabamisi 

pasuxis mgeblobis dakisrebisTvis gadamwyveti mniSvneloba eniWeba 

swored gavrcelebuli gancxadebis adresats.178 

168 alfaiZe, media samarTali, gv. 220.

169 sus ganCineba, 24 ivlisi, 2011, #as-207-194-2011. 

170  ix. adamianis uflebaTa evropuli sasamarTlos praqtika _ kastelsi espaneTis winaaRm-

deg (Castells v. Spain, 11798/85, 1992). 
171 ix. magaliTad, sus ganCineba, 10 oqtomberi, 2013, #as-1378-1300-2012. 

172 ix. sus ganCineba, 10 oqtomberi, 2012, #as-1378-1300-2012. 

173  „sajaro samsaxurSi interesTa SeuTavseblobisa da korufciis Sesaxeb“ saqarTvelos 

kanoni. 2017 wlis 1 ianvridan − „sajaro dawesebulebaS interesTa SeuTavseblobisa da 

korufciis Sesaxeb“ saqarTvelos kanoni“.

174 sus ganCineba, 23 aprili, 2014, #as-1332-1258-2012. 

175 igive ganCineba.

176 sus ganCineba, 25 Tebervali, 2013, #as-1149-1169-2011.

177 sus ganCineba, 6 aprili, 2015, #as-22-22-2014.

178 ix. sus ganCineba, 10 seqtemberi, 2015, #as-979-940-2014.
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windawinve aRsaniSnavia is, rom kerZo da sajaro piris ciliswame-

bis sakiTxis ganxilvisas amosavali wertilia ara is, Tu vinaa gancx-

adebis avtori (ciliswamebis ganmaxorcielebeli), aramed is, vincaa 

gavrcelebuli gancxadebis adresati.179

a. kerZo piris ciliswameba 

pirma, romelsac miaCnia, rom mas cili daswames, unda daasabuTos 

gavrcelebuli faqtebis mcdaroba da zianis miyenebis faqti.180 mo-

sarCeles ekisreba Semdeg faqtobriv garemoebaTa mtkicebis tvir-

Ti: 1. sadavo gancxadebis gamavrceleblis (mopasuxis) dasabuTeba; 2. 

gancxadebiT mosarCelis araqonebrivi uflebebis Selaxvis sakiTxi; 

3. faqtebis simarTlesTan Seusabamoba; 4. gamoxatvis Tavisufleb-

is farglebis (Tanazomierebis principis) gansazRvra; 5. miyenebuli 

zianis dadastureba. ar SeiZleba CamoTvlilTagan romelimes mtkice-

bis tvirTis saxiT mopasuxis mimarT Sebruneba.181 magaliTad, pirma, 

romelmac media saSualebis mier gavrcelebul saredaqcio CanawerTan 

dakavSirebiT, romelze dayrdnobiTac piri miiCnevs, rom mis mimarT 

ganxorcielda ciliswameba, unda waradginos sapasuxo mtkicebule-

bebi, riTac daadasturebs gavrcelebuli informaciis uzustobas182 

da sxv.

b. sajaro piris ciliswameba

 

aRniSnul samarTlebriv instituts safuZvlad udevs Semdegi 

winapirobebi: a) Tu mosarCele daasabuTebs gasajaroebuli faqtis 

simarTlesTan Seusabamobas; b) warmoadgens zianis miyenebis Taobaze 

Sesabamis mtkicebulebas da g) daadasturebs, rom faqtis mcdaro-

ba mopasuxisTvis winaswar iyo cnobili an mopasuxem aSkara an uxeSi 

daudevrobiT gaavrcela igi, ramac mcdari faqtis Semcveli gancx-

adebis gavrceleba gamoiwvia. samive pirobis kumulaciuri arseboba 

ciliswamebis dasabuTebisTvis savaldebulo moTxovnaa.183 

sajaro pirs, misi saqmianobidan, misi statusidan gamomdin-

are, Tmenis meti valdebuleba aqvs. dasaSvebi kritikis farglebis 

msgavsad, sajaro pirebis Tmenis valdebulebis zRvari gadis iq, sa-

dac kritika dasaSveb farglebs ar scdeba.184 sajaro piris aseTad 

moazrebis sakiTxi yoveli konkretuli SemTxvevidan gamomdinare 

unda ganisazRvros. marTalia, televizia an interneti piris cno-

179 sus ganCineba, 30 aprili, 2015, #as-1179-1124-2013.

180 ix. sus ganCineba 14 ianvari, 2008, #as-564-905-07.

181 sus ganCineba, 3 aprili, 2012, #as-1477-1489-2011.

182 sus ganCineba, 19 marti 2007, #as-385-789-06.

183  ix. Tbilisis saapelacio sasamarTlos gadawyvetileba, 1 agvisto, 2012, #2b/1476-12. 

aRniSnuli gadawyvetileba ZalaSi datova saqarTvelos uzenaesma sasamarTlom: ix-

ileT, sus ganCineba, 23 aprili, 2014, #as-1332-1258-2012. 

184 sus gadawyvetileba, 25 ivnisi, 2002, #as-335-319-2013. 
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badobas ufro metad zrdis, vidre romelime sxva saSualeba, magram 

pirovnebis qmedeba sajaro an sazogadoebriv interess aucileblad 

unda iwvevdes.185 

g. ciliswamebis gamomricxveli garemoebebi

 

ciliswamebis saqmeze, Tundac piris mier simarTlesTan Seusabamo 

informacia iyos gavrcelebuli, Tu dadasturdeba, rom arsebobs 

ciliswamebisTvis pasuxismgeblobis gamomricxveli romelime gare-

moeba mainc, sasamarTlom sarCeli ar unda daakmayofilos.186 kerZod, 

specialuri kanoni amomwuravad gansazRvravs ciliswamebis pasux-

ismgeblobis gamomricxvel garemoebebs. TiToeuli maTgani exeba ro-

gorc kerZo, ise sajaro piris ciliswamebas.

aa. politikuri debatebi, saxelmwifoebrivi valdebulebebis Ses-

ruleba

politikuri debatebisas, aseve, parlamentSi kanonproeqtis an 

sxva sakiTxis ganxilvisas, kanoniT gansazRvruli saxelmwifoebri-

vi valdebulebebis Sesrulebisas ar dgeba piris pasuxismgebloba 

cilismwamebluri gancxadebis gakeTebasTan dakavSirebiT. aRniSnuls 

e.w. „Tmenis valdebulebis“ samarTlebrivi instituti ganapirobebs, 

vinaidan politikuri diskusiis/debatebis Tavisufleba demokratiu-

li sazogadoebis Camoyalibebis umTavresi safuZvelia.187 Tavis mxriv, 

aseTi SeiZleba iyos polemika, rodesac sajaro pirebis (politikose-

bis) saqmianoba fasdeba,188 da sxv.

gansaxilveli normidan gamomdinare, politikosTan gaTanabrebu-

lia piri, romelic SeiZleba ar aris im momentSi aqtiurad Cabmu-

li saarCevno kampaniaSi, ar warmoadgens Tanamdebobis pirs, Tumca 

samomavlod apirebs arCevnebSi monawileobas da Tavisi aqtiuro-

biT (gancxadebiT, sakuTari Tavis gacnobiT da sxv.) sazogadoebis 

yuradRebas iqcevs.189 

bb. sasamarTlo sxdomaze gakeTebuli gancxadeba

 

aRniSnuls warmoadgens nebismieri gancxadeba, romelic sasamarT-

lo procesze SeiZleba gakeTdes.190 magaliTad, advokatis gancxade-

185 jorbenaZe/baxtaZe/maWaraZe, media samarTali, gv. 79.

186 ix. sus ganCineba, 24 oqtomberi, 2013, #as-335-319-2013.

187  barabaZe, saxelis, pativis, Rirsebisa da saqmiani reputaciis dacvis Sesaxeb aRZrul 

saqmeTa ganxilvisa da moraluri zianisaTvis kompensaciis dakisrebis zogierTi Tav-

iseburebani, marTlmsajuleba da kanoni, #4(31)11, gv. 117.

188 sus ganCineba, 21 ivlisi, 2004, #as-322-605-04.

189 sus ganCineba, 24 seqtemberi, 2012, #as-677-638-2011. 

190 sus ganCineba, 26 Tebervali, 2015, #as-923-885-2014.
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ba procesis mimdinareobisas191 an mosamzadebel etapze;192 agreTve, 

sarCelSi aRniSnuli gancxadeba, Tundac igi cilismwameblur niSnebs 

Seicavdes;193 aseve, sasamarTlo an/da sagamoZiebo dokumentebi, rom-

lebic konkretul faqtebs Seicavs.194 Seuracxmyofeli gancxadebis 

gakeTeba warmoadgens kanoniT gaTvaliswinebuli pasuxismgeblobis 

safuZvlebs da mis adresats ar warmoeSoba valdebuleba, amtkicos 

simarTlesTan Seusabamo faqtebi. 

gg. uflebamosili organos moTxovniT gakeTebuli gancxadeba

magaliTad, gancxadeba Zebnis gamocxadebis Sesaxeb, aseve, nebismie-

ri iseTi saxis gancxadebis sajarod gamoqveyneba, romelic ufleba-

mosili organos saqmianobis erT-erT Semadgenel elements warmoad-

gens.

dd. kvalificiuri privilegia ciliswamebisTvis

igi arsebobs maSin, rodesac pirma ganaxorciela Semdegi: a) man 

miiRo gonivruli zomebi faqtis sisworis gadasamowmeblad, magram 

ver SeZlo Secdomis Tavidan acileba da qmediTi RonisZiebebi gaat-

ara ciliswamebiT dazianebuli piris reputaciis aRsadgenad; b) igi 

miznad isaxavda sazogadoebis kanonieri interesebis dacvas da dac-

uli sikeTe aRemateba miyenebul zians; g) man gancxadeba gaakeTa mo-

sarCelis TanxmobiT; d) misi gancxadeba warmoadgenda mosarCelis 

mier mis winaaRmdeg gakeTebul gancxadebaze Tanazomier pasuxs; e) 

misi gancxadeba warmoadgenda samarTlian da zust reportaJs im mov-

lenasTan dakavSirebiT, romliskenac mimarTulia sazogadoebrivi 

yuradReba. CamoTvlili pirobebiT sasamarTloSi saqmiswarmoebisas 

mxarem unda daadasturos Sesabamisi garemoeba da mtkicebulebis sax-

iT waradginos.195 amasTan, calke gamosayofia Jurnalistis (faqtze 

dafuZnebuli reportaJis gamavrceleblis) sakiTxi, romelic, Tu ar 

asajaroebs faqtebs gansxvavebuli saxiT (asaxavs realobas), misi qme-

deba absoluturi privilegiiT iqneba daculi.196 magaliTad, ufleba 

ar CaiTvleba darRveulad, Tu Jurnalisti politikur Tanamdebobis 

pirTa saqmianobas mkveTrad afasebs da Tu es Sefaseba Jurnalistis 

xelT arsebul faqtebs efuZneba (iqneba es Jurnalisturi gamoZieba 

Tu sxv.).197

191 sus ganCineba, 24 oqtomberi, 2013, #as-335-319-2013. 

192 sus ganCineba, 3 dekemberi, 2009, #as-268-591-09. 

193 igive ganCineba. 

194 sus ganCineba, 29 maisi, 2002, #3k-621-02 ganCineba. 

195 ix. magaliTad, sus ganCineba, 3 aprili, 2012, #as-1477-1489-2011.

196 sus ganCineba _ aRwerilobiTi nawili, 19 marti, 2007, #as-385-780-06.

197 sus gadawyvetileba, 4 ivlisi, 2002, #3k-390-02.
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ee. faqtebis ucodinroba 

faqtebis ucodinroba ciliswamebis gamomricxvel garemoebad im 

SemTxvevaSi CaiTvleba, Tu piri daasabuTebs, rom man ar icoda da 

arc SeiZleboda scodnoda, rom ciliswamebas avrcelebda. aRniSnu-

lis mtkicebis tvirTi ekisreba mopasuxes, romelic valdebulia, 

daasabuTos ucodinrobis mizezi.198 

d. bodiSis moxdis moTxovnis dauSvebloba

 

specialuri kanoni imperatiulad gansazRvravs, rom bodiSis mox-

dis moTxovnis dayeneba dauSvebelia, Sesabamisad, igi ar warmoadgens 

sarCelis samarTlebriv safuZvels.199/200 aseTi moTxovna dausabuTebe-

lia,201 miuxedavad samarTlebrivi moTxovnis dayenebisa (Tundac igi 

ciliswamebas exebodes),202 Tumca saerTo sasamarTloebSi arsebobs 

iseTi praqtikac, rodesac sasamarTlom (qedis raionulma sasamarT-

lom) pirs bodiSis moxda daavala,203 rac ewinaaRmdegeba specialur 

kanons (msjeloba exeba specialuri kanonis miRebis Semdeg miRebul 

sasamarTlo gadawyvetilebas).

e. ciliswamebis Taobaze sasamarTlo davis dauSvebloba

„sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanoni 

akonkretebs im SemTxvevebs, rodesac ciliswamebis Taobaze sasamarT-

lo dava dauSvebelia. aseT kategorias ganekuTvneba: a) gancxadeba, 

romelic exeba pirTa ganusazRvrel wres da sadac piris identi-

fikacia SeuZlebelia; b) gancxadeba, piradi araqonebrivi uflebeb-

is dacvis Taobaze, romelsac saxelmwifo (administraciuli) organo 

moiTxovs.

IV. 18 III araqonebrivi uflebebis Semlaxveli cnobebis uaryofa

cnoba, romelic piris araqonebrivi uflebis Semlaxvel xasiaTs 

atarebs, unda iqnes uaryofili imave saSualebiT, romliTac Tavda-

pirvelad misi gasajaroeba moxda. gavrcelebuli cnobebis uaryofis 

198 ix. magaliTad, sus ganCineba, 3 aprili, 2012, #as-1477-1489-2011. 

199  ix. magaliTad, sus ganCineba _ aRwerilobiTi nawili, 15 noemberi, 2013, #as-378-359-

2013.

200  ixileT aseve, sus ganCineba _ aRwerilobiTi nawili, 15 noemberi, 2012, #as-1172-1103-

2012

201 ix. sus ganCineba _ aRwerilobiTi nawili, 7 marti, 2011, #as-273-257-2011.

202 sus ganCineba, 25 ianvari, 2013, #as-1336-1261-2012.

203 ix. sus ganCineba _ aRwerilobiTi nawili, 22 dekemberi, 2008, #as-992-1192-08.
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winapirobaa cnobebis pativisa da Rirsebis Semlaxveli xasiaTi.204/205 

me-18 III muxli uaryofis or saSualebas gansazRvravs: a) masobrivi 

informaciis saSualebiTa da b) organizaciis mier gacemuli sabuTiT. 

Tavis mxriv, uaryofa SesaZlebelia rogorc monacemebis gavrcel-

ebiT, ise gavrcelebuli arasruli cnobebis simarTlis Semcveli 

monacemebis SevsebiT.206 amgvarad moxdeba pirvelad gavrcelebuli 

informaciis gaqarwyleba.207 

1. gavrcelebuli cnobebis uaryofa masobrivi informaciis 

saSualebiT

 

masobrivi informaciis saSualebiT uaryofas win unda uZRodes 

aseTi faqtis imave saSualebaSi gavrceleba, rac, magaliTad, beWdur 

mediaSi gavrcelebuli informacia SeiZleba iyos. aseT SemTxveva-

Si, sasamarTlos mier mxedvelobaSi miiReba mosarCelis moTxovna, 

gaavrcelos informacia imave gamocemaSi (igulisxmeba beWduri medi-

is saxeoba da dasaxeleba), imave SriftiT, imave gverdze da a.S.208

amasTan, sasamarTlom unda gansajos, ramdenadaa saWiro axali in-

formaciis gavrceleba. aseTi valdebuleba SeiZleba pirs daekisros, 

magaliTad, rodesac man danaSaulis Camdenad moixsenia sxva piri, yo-

velgvari sasamarTlo ganaCenis (mtkicebulebis) arsebobis gareSe.209 

aseve, Tu piris mimarT gamoqveynebulia informacia, sadac aRniSnu-

lia, rom man Svils gvari ar misca da Tu am faqtTan mimarTebiT 

mamobis dadgena sasamarTlos gziT ar gamxdara sadavo (xolo mamoba 

registraciiT dasturdeba), maSin SeuZlia pirma moiTxovos sapirisp-

iro monacemebis gavrceleba.210 sasamarTlos mier SesaZlebelia pirs 

mxolod sasamarTlo gadawyvetilebis Sesaxeb cnobis gamoqveynebis 

valdebuleba daekisros. aRniSnuli unda gamomdinareobdes konkret-

uli davis arsidan. im SemTxvevaSi, Tu CaiTvleba, rom amgvari gamo-

qveynebiT mosarCelis interesi miRweuli iqneba, sasamarTlo miiRebs 

gansaxilveli normisa da specialur kanonze dayrdnobiT Sesabamis 

gadawyvetilebas.211

informacia unda ganvasxvaoT Sefasebisgan. magaliTad, Jurnal-

istis Sefaseba sinamdvilesTan mtkicebis sakiTxs scdeba da igi ar 

204 sus gadawyvetileba, 24 aprili, 2003, #3k-1240-02.

205  ix. magaliTad, sus ganCineba (garda samotivacio nawilisa, aRwerilobiTi nawili), 3 

agvisto, 2012, #as-208-201-2012.

206  Wanturia, piradi araqonebrivi uflebebi Tanamedrove samoqalaqo samarTalSi, samar-

Tali, 11-12/1997, gv. 30. 

207 niniZe, sk-is komentari, wigni I, mux. 18, gv. 63.

208 iqve.

209 sus gadawyvetileba, 17 Tebervali, 2005, #as-843-1095-04.

210 sus ganCineba, 1 ivnisi, 2006, #as-1284-1520-05.

211 quTaisis saapelacio sasamarTlos gadawyvetileba, 4 ivlisi, 2014, #2/b-437-14.
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CaiTvleba uflebis darRvevad.212 

gansaxilveli muxlis kvaldakval aRsaniSnavia mediis saqmianobis 

kanonismieri SezRudva. Tu sasamarTlo mxares avalebs gavrcelebu-

li informaciis imave saSualebaSi uaryofas,213 mediis warmomadgene-

li valdebulia, aRasrulos sasamarTlo gadawyvetileba. aRniSnuli 

misi saeTero badis (beWdur mediaSi − gverdis moculobis) Tavisu-

flebis SezRudvas warmoadgens. miuxedavad SezRudvis amgvari xas-

iaTisa, piris uflebis dacvisa da mediis statusis arsidan gamom-

dinare, amgvari qmedeba media saSualebis saqmianobaSi saxelmwifos 

mxridan ukanono Carevad ar dakvalificirdeba, vinaidan SezRudva 

samarTlebriv farglebs ar scdeba.

2. organizaciis mier gacemuli sabuTi

 

organizaciis mier gacemuli iseTi sabuTi, romelic araqonebrivi 

uflebebis Semlaxav Sinaarss Seicavs, sasamarTlos gadawyvetilebiT 

SesaZlebelia axlidan iqnes gacemuli, romelic unda Seicvalos da 

aRniSnulis Taobaze informacia yvela dainteresebul pirs miewo-

dos. dainteresebuli piri, aRniSnuli normidan gamomdinare, SeiZle-

ba iyos nebismieri, visTvisac Tavdapirvelad cnobili gaxda uflebis 

Semlaxavi faqtebis Sesaxeb.214 mosarCelis prerogativas warmoadgens 

dainteresebul pirTa wris gansazRvra, romelic SeiZleba Seicavdes 

rogorc konkretikas (pirTa identifikacias), aseve, zogad monace-

mebs maT Sesaxeb (magaliTad, mxolod organizaciis, sazogadoebis 

gaerTianebis dasaxeleba da sxv.).

V. 18 IV piris ufleba, gaavrcelos sapasuxo cnobebi

 

uaryofis moTxovnisgan gansxvavebiT, 18 IV muxli masobrivi infor-

maciis saSualebebSi sapasuxo informaciis gavrcelebis uflebamo-

silebas gansazRvravs. aRniSnuli daTqma pirs informaciis gavrcel-

ebis SesaZleblobas sasamarTlos gareSe aniWebs, xolo, Tavis mxriv, 

media saSualebis mxridan uaris miRebis SemTxvevaSi pirs warmoeSoba 

ufleba, sasamarTlos aseTi informaciis gavrcelebis iZulebis moTx-

ovniT mimarTos.215 „sapasuxo cnobebSi“ moiazreba pirvelad gavrcel-

ebuli cnobebis gamomricxveli, gambaTilebeli an gansxvavebuli 

Sexedulebis mqone informacia, romelic axsna-ganmartebis saxiT, 

konkretul faqtebze dafuZnebiT unda gamoqveyndes.216 

212 sus ganCineba, 27 ivlisi 2005, #as-627-903-04.

213 ix. magaliTad, sus ganCineba, 26 ivlisi, 2005, #as-370-704-05.

214 ix. niniZe, sk-is komentari, wigni I, mux. 18, gv. 63.

215 iqve, gv. 63-64. 

216  biWia, pativis samoqalaqo-samarTlebrivi cnebis moculoba (qarTul-evropuli 

midgomebi), Tanamedrove samarTlis mimoxilva, #1(2), gv. 24. 
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niSandoblivia, rom aseTi ufleba pirs mxolod maSin warmoeSoba, 

rodesac Selaxuli iqneba misi pativi da Rirseba. kanoni ar gansaz-

Rvravs saqmiani reputaciis, aseve, piradi cxovrebis saidumloebisa 

da piradi xelSeuxeblobis Selaxvis217 SemTxvevaSi piris mier analo-

giuri qmedebis ganxorcielebis SesaZleblobas.218 

VI. 18 V araqonebrivi uflebebis dacva gamosaxulebis gamoqveynebis 

SemTxvevaSi

gamosaxulebaze piris ufleba misi damoukidebeli araqonebri-

vi uflebaa, romelSic individis gamosaxulebis iseTi gamoqveyne-

ba igulisxmeba, romliTac misi aRqma, identificirebaa SesaZlebe-

li.219 aRniSnuli piradi cxovrebis dacvis erT-erTi samarTlebrivi 

winapirobaa,220 romelmac araqonebrivi uflebis xelyofac ki SeiZle-

ba moicvas.221 

1. gamosaxulebis gamoqveyneba Tanxmobis gareSe

sakuTari gamosaxulebis fotosuraTze, kinofilmSi, videofilmsa222 

da a.S. gasajaroebis Taobaze piris Tanxmoba, misi gamovlenili nebiT 

unda dasturdebodes. aseTi SeiZleba iyos calmxrivi gancxadeba an/

da xelSekruleba (xelSekrulebaSi detalurad unda aRiniSnos ga-

mosaxulebis gavrcelebis farglebi),223 romelic sxvadasxva formiT 

iqneba gavrcelebuli. 

aRbeWdilma pirma Tavad unda gadawyvitos, ra saxiT moxdeba ga-

mosaxulebis gamoqveyneba.224 Tavis mxriv, gamoqveyneba, upirveles 

yovlisa, gamosaxulebis gasajaroebas gulisxmobs. igi SeiZleba ga-

sajarovdes rogorc pirTa konkretul wreSi, aseve, sajaro sivrc-

eSi. magaliTad, socialuri qselis daxurul jgufSi gamosaxuleba 

vrceldeba pirTa zustad gansazRvruli wrisaTvis.225

gamosaxuleba unda ganvasxvaoT fotografiuli an sxva saxiT Se-

qmnili nawarmoebisgan. saavtoro ufleba, romelic nawarmoebis 

gavrcelebas exeba, me-18 V muxlis msgavsad, piris ganuyofel ufle-

bas ar warmoadgens da qonebriv uflebaTa kategorias ganekuTvne-

ba,226 vinaidan gamosaxulebaze uflebis gadacema pirovnuli uflebis 

217 aRniSnulis Taobaze ix. niniZe, sk-is komentari, wigni I, mux. 18, gv. 64-65. 

218 ix. kereseliZe, uzogadesi cnebebi, gv. 156. 

219 iqve, gv. 65.

220 biWia, piradi cxovrebis dacva, 2012, gv. 142.

221 sus gadawyvetileba, 8 noemberi, 2013, #as-370-352-2013.

222 ix. magaliTad, sus ganCineba, 14 ivnisi, 2011, #as-280-264-2011.

223 niniZe, sk-is komentari, wigni I, mux. 18, gv. 66.

224 kereseliZe, uzogadesi cnebebi, gv. 143

225 ix. sus ganCineba, 9 ianvari, 2014, #as-1559-1462-2012.

226 ix. sus ganCineba, 8 noemberi, 2013, #as-370-352-2013.
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qonebrivi saxiT datvirTvas ar gulisxmobs. amiT, upirveles yovlisa, 

araqonebrivi uflebebis dacva xorcieldeba.

2. moTxovnis dauSveblobis farglebi

 

gansaxilveli norma gansazRvravs im SemTxvevebs, rodesac amave 

muxliT gaTvaliswinebuli moTxovna samarTlebriv safuZvelsaa mok-

lebuli. upirvelesad, aseT safuZvlad miCneulia sazogadoebri-

vi aRiareba, romlis monawileobiTac arsebuli informacia sazog-

adoebis interesis nawilia.227 Tavis mxriv, interesi informaciuli 

Rirebulebidan gamomdinareobs.228 aRniSnulSi moiazreba Sesabamis 

TanamdebobasTan dakavSirebiT gamosaxulebis gavrceleba. aseT Tan-

amdebobaSi, upirveles yovlisa, politikuri Tanamdeboba igulisxme-

ba, Tumca e.w. „Tmenis valdebulebis“ principidan gamomdinare, ase-

Tad SesaZlebelia specialur kanonSi ganmartebuli sajaro piric 

iqnes moazrebuli.

calkea gamoyofili marTlmsajulebis an policiis moTxovnebTan 

dakavSirebiT gamosaxulebis gamoqveyneba. igi samarTlebrivi normis 

dacvis mizniskenaa mimarTuli, radgan saxelmwifo interesebma Sesa-

Zlebelia kerZo piris interesebi gadawonos. magaliTad, dakarguli 

piris gamosaxulebis gamoqveyneba229 da sxv.

CamoTvlili SemTxvevebidan aRsaniSnavia, aseve, samecniero, sas-

wavlo an kulturul miznebTan dakavSirebuli gamosaxulebis gamo-

qveyneba. TiToeulis SemTxvevaSi savaldebuloa, rom mizani ar aRe-

matebodes piris interess da ar arRvevdes mis uflebas. amasTan, 

nebismier SemTxvevaSi, Tu gadaReba sazogadoebriv viTarebaSi moxda, 

amiT ar Seilaxeba araqonebrivi ufleba. aRniSnulis mizezia is, rom 

aseTis arsebobisas piris Tanxmoba igulisxmeba.230 kerZod, sazoga-

doebriv viTarebaSi moiazreba wveuleba, TavSeyris adgili da sxv. 

SemTxvevis marTebulad kvalifikaciisTvis saWiroa, movlena iwvevdes 

sazogadoebis legalur interess,231 romlis srulyofis mizniTac, 

konkretuli piris gamoCena amave konteqstSi iqneba SesaZlebeli.

gamosaxulebis gamoyeneba SesaZlebelia saxelSekrulebo-samarT-

lebrivi urTierTobis obieqtic gaxdes. swored aRniSnulidan gamom-

dinare, me-18 muxli iTvaliswinebs SemTxvevas, rodesac pirs, saz-

Rauris miRebis SemTxvevaSi aseTi uflebis dacvis SesaZlebloba ar 

gaaCnia. sazRauri warmoadgens piris Tanxmobas, romlis farglebic 

relatiur-samarTlebrivi urTierTobis safuZvelze, xelSekrulebis 

SinaarsSi gawerili daTqmidan gamomdinareobs.

227 niniZe, sk-is komentari, wigni I, mux. 18, gv. 68.

228 kereseliZe, uzogadesi cnebebi, gv. 144.

229 iqve, gv. 145.

230 ix. Kereselidze, AT des ZGB, gv. 126.
231 niniZe, sk-is komentari, wigni I, mux. 18, gv. 69.
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dasaxelebuli wesebis darRvevisas SesaZlebelia, pirma moiTxovos 

rogorc qonebrivi, ise araqonebrivi zianis anazRaureba,232 romelic 

18 VI, 413 I, 992-e muxlebze iqneba damyarebuli.233 xolo, Tu piri CaT-

vlis, rom specialuri kanonis darRvevis safuZveli arsebobs, mas, am 

kanonidan gamomdinare, SeuZlia Sesabamisi moTxovnis dayeneba.

VII. 18 VI araqonebrivi uflebebis dacva da zianis anazRaureba

 

kodeqsi araqonebrivi uflebebis dacvis meqanizms iTvaliswinebs 

da amasTanave, zianis anazRaurebis uflebamosilebasac gansazRvravs. 

zianis anazRaureba, gansaxilveli muxlidan gamomdinare, mxolod maSi-

naa dasaSvebi, Tu misi gamoxatuleba obieqturad fasdeba, ara mxolod 

dazaralebulis gadasaxedidan, aramed individualuri Sefasebis 

gziTac.234 aRniSnuli gamomdinareobs, magaliTad, Rirsebis arsidan, 

romelic ise ar unda gavigoT, TiTqos igi yvela adamianisTvis, 

misi Sexedulebidan gamomdinare, subieqtur sikeTes warmoadgens.235 

araqonebrivi zianis arsi vlindeba mis obieqtur gamoxatulebaSi, 

romelic, garda aseTi Sedegis arsebobisa, kanoniT gaTvaliswinebul 

farglebSi unda iqnes moTxovnili.236 

1. araqonebrivi uflebebis dacva xelmyofis bralis miuxedavad

araqonebrivi uflebebis dacvis formebi ramdenime aspeqtSi Sei-

Zleba ganvixiloT: maTi aRiareba, xelmyofi moqmedebis Sewyveta an 

gavrcelebuli cnobebis/informaciis uaryofa.237 gansxvavebiT mora-

luri zianis anazRaurebisgan, aseT SemTxvevaSi xelmyofis braleu-

loba ar aris upiratesi mniSvnelobis. 

2. araqonebriv uflebaTa xelyofiT qonebrivi zianis moTxovnis 

uflebamosileba — kavSiri 993-e muxlTan

 

993-e muxli gansxvavdeba araqonebrivi uflebebis xelyofis saer-

To mowesrigebisgan, romlis safuZvelzec saWiroa arsebobdes qone-

brivi ziani.238 

araqonebrivi uflebebis Selaxvis SemTxvevaSi ganmcxadeblis miz-

ani, zianis anazRaurebis sakiTxTan mimarTebiT, piris sazogadoebis 

232 ix. sus ganCineba, 8 noemberi, 2013, #as-370-352-2013.

233 biWia, piradi cxovrebis dacva, 2012, gv. 142.

234 CikvaSvili, pasuxismgebloba moraluri zianisTvis, gv. 148.

235  saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris #2/4/532,533 gada-

wyvetileba saqmeze saqarTvelos moqalaqeebi _ irakli qemokliZe da daviT xaraZe saqa-

rTvelos parlamentis winaaRmdeg.

236 zoiZe, sk-is komentari, wigni III, mux. 413, gv. 471.

237 niniZe, sk-is komentari, wigni I, mux. 18, gv. 70.

238  sturua, qonebrivi zianis momtani cnobebis gaxmaureba, samarTlis Jurnali, 1/2012, 

gv. 148.
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TvalSi damcirebaa.239 gamoxatvis (sityvis, informaciis) Tavisufleb-

is principebidan gamomdinare, aseTi anazRaurebis miRebis uflebamo-

sileba SeiZleba SeizRudos, Tu arsebobs e.w. kanonieri sazogadoe-

brivi interesi. aseTi SeiZleba iyos politikuri figuris aqtivoba 

da sxv. Tavis mxriv, amgvari daTqmiT 993-e muxli Seesabameba, erTi 

mxriv, saqarTvelos konstituciiT gaTvaliswinebul ZiriTad ufle-

baTa samarTlebriv farglebs da, meore mxriv, specialur kanonSi 

arsebul wess.

3. zianis anazRaureba xelmyofis mier miRebuli mogebis saxiT

mogebis saxiT zianis anazRaurebaSi igulisxmeba qonebrivi zianis 

anazRaureba, romelic SesaZlebelia moTxovnil iqnes rogorc ara-

qonebriv zianTan erTad, ise, misgan damoukidebladac. qonebrivi 

zianis arsebobisTvis mniSvnelovania ramdenime kriteriumi. pirve-

li kriteriumia is qonebrivi danaklisi, rac pirma misi pirovnuli 

uflebebis xelyofiT ganicada da, mogeba, romelic xelmyofma pira-

di araqonebrivi uflebis xelyofis Sedegad miiRo.240 aseTi SeiZle-

ba iyos: profesiuli saqmianobis SezRudva, klienturis, pacientebis 

dakargva, publikaciis tiraJis gazrda, sxvadasxva saxis qonebrivi 

sargebeli da sxv.241 meore kriteriumi marTlsawinaaRmdego moqme-

debaa, romelic SesaZlebelia ganxorcieldes: a) qonebrivi zianis 

momtani faqtebis gavrcelebiT; b) zianis momtani faqtebis gaxmau-

rebiT; g) Tanxmobis gareSe piris gamosaxulebis gavrcelebiT (ix. 

993).242 mesame kriteriumad ki unda ganisazRvros mizezobrivi kavSi-

ri marTlsawinaaRmdego qmedebasa da damdgar qonebriv zians Soris.243 

im SemTxvevaSi, Tu konkretuli qmedebis miuxedavad pirs ar miad-

ga ziani, aseTi moTxovnis dayenebis SemTxvevaSi, mas anazRaurebis 

miRebis samarTlebrivi safuZveli ar warmoeSoba. meoTxe kriteriums 

xelmyofis braleuloba warmoadgens.244 braleulobis damtkicebis 

gareSe moTxovnis dayenebas samarTlebrivi safuZveli ar warmoeSoba.

mogebaSi ar igulisxmeba mxolod wminda ekonomikuri xasiaTis 

mogeba.245 aq mxedvelobaSia misaRebi nebismieri sargebeli, romelic 

xelmyofma aseTi qmedebis Semdeg miiRo. magaliTad, gaavrcela in-

formacia, romelmac miiRo sasaqonlo xasiaTi,246 gazarda tiraJi,247 

239 sturua, dasaxelebuli naSromi.

240 niniZe, sk-is komentari, wigni I, mux. 18, gv. gv. 70.

241 iqve, gv. 71.

242 iqve.

243 iqve, gv. 72.

244 iqve.

245 iqve, gv. 77.

246 ix. kobaxiZe, samoqalaqo samarTalis zogadi nawili, gv. 261.

247 niniZe, sk-is komentari, wigni I, mux. 18, gv. 78.
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aseve, ganaTavsa arasaTanado reklama,248 romelic, Tavisi arsidan 

gamomdinare, yvela im reklamas aerTianebs, romlis eTerSi gaSve-

bac kanonmdeblobis darRvevas warmoadgens,249 xolo, xelmyofi aseTi 

reklamis ganTavsebiT garkveul Tanxas (mogebas) miiRebs.250 

4. araqonebrivi (moraluri) zianis arsi

araqonebrivi (moraluri) ziani niSnavs adamianis fsiqikaSi negati-

uri cvlilebebis gamowvevas,251 romelic simZimis mixedviT SeiZleba 

iyos sulieri (zneobrivi) tkivili (tanjva)252 da sxv. magaliTad, pi-

radi cxovrebis xelSeuxebloba, erTi mxriv, SeiZleba piris Rirse-

bis dacvis winapirobas warmoadgendes,253 xolo, meore mxriv, Sesa-

Zlebelia pirs aRniSnulis safuZvelze araqonebrivi ziani miadges. 

miuxedavad qonebrivi zianis arsebobisa, araqonebrivi ziani, Tavisi 

arsiT, umetes SemTxvevaSi mas aRemateba.254 araqonebrivi ziani meorad 

moTxovnas warmoadgens, romlis dadgomisTvisas jer sxva uflebaTa 

darRveva unda arsebobdes.255 

a. brali

 

samoqalaqo samarTalSi brali piris mier konkretuli qmedebisa 

da misi Sedegebisadmi damokidebulebas gulisxmobs.256 bralis cneba 

qarTul civilistur doqtrinaSi ar aris mkafiod Camoyalibebuli, 

Tumca mecnierebaSi gamoTqmulia mosazreba, romlis safuZvelzec 

ganxorcielebulia bralis gansazRvreba.257 

brali warmoadgens samarTaldarRvevis Semadgenlobis mniSvnelovan 

subieqtur elements,258 romlis cnebis dadgenisTvis calkeul SemTx-

vevebSi samoqalaqo brunvisaTvis Cveuli yuradRebianobis moTxovnis 

dacvac ki SeiZleba gaxdes amosavali.259 aRniSnuls unda amyarebdes 

konkretuli mtkicebulebani.260 im SemTxvevaSi, Tu bralis dadge-

248 ix. sus ganCineba, 26 dekemberi, 2001, #3/k924-01.

249  jorbenaZe, reklamis ganTavseba telemauwyebelze, gv. 103, ix. iqve aseve wina SeniSvnaSi 

aRniSnuli sasamarTlo gadawyvetilebis kritika, gv. 204.

250 ix. niniZe, sk-is komentari, wigni I, mux. 18, gv. 78.

251 alfaiZe, media samarTali, gv. 216. 

252 niniZe, sk-is komentari, wigni I, mux. 18, gv. 73.

253 sus ganCineba, 10 ivnisi, 2009, #1/2/458.

254 TumaniSvili, Sesavali saqarTvelos kerZo samarTalSi, gv. 67.

255 sus ganCineba, 11 maisi, 2015, #as-1084-1034-2014.

256  cercvaZe, ZlieriSvili/svanaZe/cercvaZe g./cercvaZe l./janaSia/robaqiZe, saxelSe-

krulebo samarTali, Tbilisi, 2014, gv. 678.

257  ix. qoCaSvili, brali, rogorc samoqalaqo-samarTlebrivi pasuxismgeblobis piroba 

(SedarebiT-samarTlebrivi kvleva), samarTlis Jurnali, 1/2009, gv. 89.

258 zoiZe, sk-is komentari, wigni III, mux. 394, gv. 370.

259  kvantaliani, pacientis uflebebi da janmrTelobis dacvis personalis samoqalaqo-sa-

marTlebrivi pasuxismgeblobis safuZvlebi, gv. 188.

260 ix. sus ganCineba, 14 noemberi, 2011, #as-1169-1189-2011.
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nisTvis ar iqneba Sesabamisi faqtebi (mtkicebulebebi) wardgenili, 

piris qmedeba marTlsawinaaRmdegod ar CaiTvleba,261 vinaidan brali 

marTlwinaaRmdegobis arsebobas gulisxmobs.262 

samoqalaqo samarTalSi gansazRvruli brali gansxvavdeba sisxlis 

samarTalSi mowesrigebuli bralisgan, romlis safuZvelzec ar ar-

sebobs, magaliTad, ganzraxvis klasifikacia,263 Tumca ganzraxvisa da 

gaufrTxileblobis SemTxveva bralis dadgenisTvis samoqalaqo-sa-

marTlebriv urTierTobaSi gadamwyvet rols TamaSobs,264 vinaidan 

sasamarTlo sakiTxis gadawyvetisas, upirveles yovlisa, swored bra-

lis xarisxs gansazRvravs.265 

b. marTlwinaaRmdegoba 

bralTan erTad araqonebrivi zianis anazRaurebis moTxovnisaT-

vis aucilebelia arsebobdes marTlwinaaRmdegoba. igi Tavis TavSi 

gulisxmobs samarTlisadmi winaaRmdegobas,266 romlis arseboba au-

cilebelia zianis anazRaurebis valdebulebis warmoSobisTvis.267 

kerZod, piris qmedeba kanons/marTlwesrigs unda ewinaaRmdegebodes, 

xolo aseTi darRvevisTvis kanoni araqonebrivi zianis anazRaurebas 

unda iTvaliswinebdes (413 da calkeuli samarTlebrivi aqtiT mow-

esrigebuli Sesabamisi muxlebi). mxolod subieqtis mosazreba, rom 

konkretuli qmedebiT/umoqmedobiT, mas miadga araqonebrivi ziani da 

amiT ganxorcielebulia marTlsawinaaRmdego qmedeba/umoqmedoba, ar 

aris marTebuli. aseT SemTxvevaSi, araqonebrivi zianis anazRaureb-

is moTxovna nebismier sakiTxTan mimarTebiT iqneboda SesaZlebeli 

da 413-e muxlis funqcia Tavis daniSnulebas dakargavda. marTlwi-

naaRmdegoba ar aris damokidebuli imaze, acnobierebda Tu ara piri 

(uflebis damrRvevi) Tavis qmedebas (garda kanoniT gansazRvruli 

gamonaklisi SemTxvevebisa),268 arsebiTad mniSvneloba aqvs damdgar 

Sedegs. magaliTad, Tu araqonebrivi ziani miadgeba pirs, mniSvneloba 

ar aqvs, surda Tu ara zianis mimyenebels aseTi Sedegis dadgoma. Tu 

kanonis darRveva iqneba saxeze, am ukanasknelis pasuxismgebloba unda 

dadges Sesabamisi wesiT. 

261 ix. sus ganCineba, 6 ianvari, 2011, #as-987-928-2010.

262 zoiZe, sk-is komentari, wigni III, mux. 394, gv. 371.

263  ix. cercvaZe, ZlieriSvili/svanaZe/cercvaZe/cercvaZe/janaSia/robaqiZe, saxelSek ru-

lebo samarTali, Tbilisi, 2014, gv. 678-679.

264  sus ganCineba, 10 ivlisi, 2003, #3k-569-02.

265  gelaSvili, gayinuli embrionis samarTlebrivi mdgomareoba, samarTlis Jurnali, 

1/2012, gv.74.

266  qoCaSvili, brali, rogorc samoqalaqo-samarTlebrivi pasuxismgeblobis piroba (Se-

darebiT-samarTlebrivi kvleva), samarTlis Jurnali, 1/2009, gv. 82.

267  cercvaZe, ZlieriSvili/svanaZe/cercvaZe/cercvaZe/janaSia/robaqiZe, saxelSekrulebo 

samarTali, Tbilisi, 2014, gv. 684.

268  qoCaSvili, brali, rogorc samoqalaqo-samarTlebrivi pasuxismgeblobis piroba (Se-

darebiT-samarTlebrivi kvleva), samarTlis Jurnali, 1/2009, gv. 82.
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g. mizezobrivi kavSiri 

 

mizezobrivi kavSiri samarTaldarRvevis erT-erT elements war-

moadgens.269 igi zianis anazRaurebis TvalsazrisiT mniSvnelovani 

faqtoria, romelic qmedebasa da damdgar Sedegs Soris unda 

dadgindes.270 Tavis mxriv, mizezobrivi kavSiris safuZvelze dgindeba, 

Tu rogoria qmedeba, romelic zianis gamomwvevi moqmedebis uSualo 

Sedegs warmoadgens (412). aseTis ararsebobis SemTxvevaSi (faqtebis 

ararsebobisas, rodesac ar dasturdeba qmedebasa da Sesabamis Sedegs 

Soris kavSiri), sakiTxi mopasuxis sasargeblod unda gadawydes.271

d. zneobrivi tanjva (sulieri tkivili) 

 

zneobrivi tanjva (sulieri tkivili) gamoixateba fsiqikuri jan-

mrTelobis darRvevaSi, rogoric SeiZleba iyos: SiSis, mwuxarebis, 

negatiuri emociebis, akviatebuli mdgomareobis, eWvisa da sxva ga-

moxatuleba.272 yoveli adamianis zneobrivi tanjvis siRrme individ-

ualuria,273 Sesabamisad, misi gansazRvra uSualod dazaralebulis 

subieqtur Sexedulebas emyareba, rac obieqturi formiT unda gan-

isazRvros.274 magaliTad, gazeTSi fotosuraTis gamoqveynebisas araa 

aucilebeli, yvela mkiTxvelma icnos piri. sakmarisia, uSualod su-

bieqtma naxos sakuTari suraTi, rom mas SeiZleba miadges sulieri 

tkivili.275 

5. araqonebrivi zianis anazRaureba araqonebrivi uflebebis dar-

RvevisTvis

araqonebrivi uflebebis darRvevisTvis zianis anazRaureba uSu-

alod kanonidan unda gamomdinareobdes, rac, garda samoqalaqo 

kodeqsisa, specialuri normebiTac ganisazRvreba.276 magaliTad, 

„reklamis Sesaxeb“, „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“, 

„pacientis uflebebis Sesaxeb“ saqarTvelos kanonebsa da sxv. ara-

qonebrivi uflebebis darRvevisTvis zianis anazRaureba SesaZlebe-

lia, Tu damtkicda, is, rom Selaxulia piris pirovnuli uflebebi. 

aseTi qmedeba SeiZleba iyos ciliswameba da sxv. 

269 zoiZe, sk-is komentari, wigni III, mux. 378, gv. 368.

270  cercvaZe, ZlieriSvili/svanaZe/cercvaZe/cercvaZe/janaSia/robaqiZe, saxelSekrulebo 

samarTali, Tbilisi, 2014, gv. 688.

271 ix. sus ganCineba _ aRwerilobiTi nawili, 16 ivnisi, 2014, #a-8-8-2014. 

272  kvantaliani, pacientis uflebebi da janmrTelobis dacvis personalis samoqalaqo-sa-

marTlebrivi pasuxismgeblobis safuZvlebi, gv. 153. 

273 iqve, gv. 159.

274 zoiZe, sk-is komentari, wigni III, mux. 413, gv. 469.

275 sus ganCineba _ aRwerilobiTi nawili, 18 aprili, 2003, #3k-1483-02.

276 ix. zoiZe, sk-is komentari, wigni III, mux. 413, gv. 471.
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a. pasuxismgeblobis subieqtebi araqonebrivi zianis miyenebis SemT-

xvevaSi

 

araqonebrivi zianis anazRaurebis sakiTxTan mimarTebiT 

mniSvnelovania mosarCelem sworad gansazRvros pasuxismgeblobis 

subieqti.277 im SemTxvevaSi, Tu mopasuxe administraciuli organos 

Tanamdebobis piria, maSin zianis anazRaurebis Taobaze saqme admin-

istraciul saqmeTa kolegiam/palatam unda ganixilos. kerZod, mo-

sarCelis mier unda moxdes diferencireba imis Taobaze, moTxovnas 

ayenebs konkretuli piris, rogorc Tanamdebobis piris Tu rigiTi 

moqalaqis mimarT.278 

janmrTelobis dazianebis SemTxvevaSi pasuxismgebel subieqtad 

gvevlineba samedicino dawesebuleba (klinika).279 aRniSnuli xdeba im 

SemTxvevaSi, Tu janmrTelobis dazianeba samedicino dawesebuleba-

Si eqimis mier moxda, xolo es ukanaskneli, samedicino dawesebulebis 

valdebulebaTa Sesrulebis mizniT saqmianobda (396). kvalifikaciis 

amgvari forma praqtikaSi damkvidrebuli magaliTebidan gamomdin-

areobs. kerZod, umetes SemTxvevaSi, klinikaSi mkurnalobisas, xelSe-

krulebis erTi mxare aris klinikis xelmZRvaneloba, Sesabamisad, 

997-e muxlis safuZvelze pasuxismgebloba ekisreba klinikas.280 

zianis mimyenebels aseve ar ekisreba pasuxismgebloba, Tu igi: aTi 

wlis asaks miuRwevelia (994); warmoadgens Wkuasust an suliT avad-

myof pirs (995); imyofeba droebiT ugono an sulieri moSlilobis 

mdgomareobaSi (996, garda gamonaklisi SemTxvevebisa) da sxv.

„sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kan-

onis me-6 muxlis me-2 punqtis mixedviT, Jurnalistis mier ciliswame-

bis sakiTxTan dakavSirebiT mopasuxe mxares warmoadgens mediis mesaku-

Tre.281 aRniSnuli, erTi mxriv, gamomdinareobs Jurnalistsa da media 

saSualebas Soris arsebuli SromiT-samarTlebrivi urTierTobidan,282 

Tumca, meore mxriv, igi garkveulwilad Seusabamoa amave muxlis me-5 

punqtTan, romelSic arasaTanado mopasuxis sakiTxia gansazRvruli.283 

277  suxitaSvili, samoqalaqo pasuxismgeblobis subieqtebi, marTlmsajuleba da kanoni, 

#2(29)11, gv. 95 

278 ix. sus ganCineba, 22 oqtomberi, 2009, #as-711-1012-09.

279 ix. sus ganCineba, 13 aprili, 2005, #as-33-406-05. 

280  kvantaliani, pacientis uflebebi da janmrTelobis dacvis personalis samoqalaqo-sa-

marTlebrivi pasuxismgeblobis safuZvlebi, gv. 185-186.

281  „mauwyeblobis Sesaxeb“ saqarTvelos kanoni ar adgens araqonebrivi zianis anazRaurebis 

wess. ix. saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 noembris #1/3/421,422 

gadawyvetileba saqmeze saqarTvelos moqalaqeebi _ giorgi yifiani da avTandil ungi-

aZe saqarTvelos parlamentis winaaRmdeg.

282 jorbenaZe/baxtaZe/maWaraZe, media samarTali, gv. 27. 

283  aRniSnul sakiTxTan dakavSirebiT ixileT: alfaiZe, media samarTali, 223-224; aseve, sus 

ganCineba, 3 dekemberi 2009, #as-440-754-09.
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b. araqonebrivi zianis anazRaureba, kavSiri 413 I muxlTan

 

zogadad, araqonebrivi zianis anazRaureba sakuTari uflebis 

dacvisTvis miyenebuli fizikuri da zneobrivi tanjvisTvis fulad 

kompensacias gulisxmobs,284 Tumca araqonebrivi zianis Sevseba Tanx-

iT pirdapiri mniSvnelobiT ar unda iqnes gagebuli, vinaidan ma-

terialuri saxiT misi gamoxatva, dasabuTeba SeuZlebelia.285 413 I 

muxli gansazRvravs araqonebrivi zianis anazRaurebis wess, romlis 

safuZvelzec, aseTi moTxovnis dayenebis uflebamosileba pirs mx-

olod kanoniT zustad gansazRvrul SemTxvevebSi gaaCnia. magaliTad, 

araqonebrivi zianis anazRaurebis moTxovna mxolod valdebulebis 

darRvevisTvis kanoniT pirdapir gaTvaliswinebuli araa, rac niSnavs 

imas, rom mxolod am faqtze dafuZnebiT moTxovnis dayeneba usafuZ-

vloa.286/287

413 I muxlidan gamomdinare, araqonebrivi zianis anazRaurebis 

safuZvlebi kanoniT zustadaa dadgenili. aRniSnuli ar gulisxmobs, 

rom yvela SesaZlo garemoeba unda mieTiTos kanonSi. gansaxilvel 

SemTxvevaSi, umTavresia, piris braleuloba meore mxaris mimarT war-

moCndes da dadasturdes.288 aseTi qmedebisTvis araqonebrivi zianis 

anazRaurebis winapirobas kanoni unda iTvaliswinebdes. kerZod, mora-

luri zianis anazRaureba dauSvebelia iseTi qmedebisadmi, romelic 

kanonis safuZvelzea ganxorcielebuli. magaliTad, samezoblo sa-

marTlidan gamomdinareobs samezoblo zemoqmedebaTa Tmenis val-

debuleba (175), Tu esTetikuri emisiis an umniSvnelod xelyofis 

gaTvaliswinebiT, mezobeli yoveldRiurad saqmianobs;289 SromiTi ur-

284  ix. galdava, samoqalaqo uflebaTa dacvis formebi da saSualebebi saqarTvelos samo-

qalaqo kodeqsis mixedviT, samarTlis Jurnali, 1/2009, gv. 129.

285  ix. sus ganCineba, 16 maisi, 2002, #3k-352-02.

286  sus ganCineba, 30 ianvari, 2004, #bs-190-361-k-03.

287  zemoT dasaxelebuli msjeloba exeba SemTxvevas, rodesac xelSekrulebiT nakisri val-

debuleba ar Seasrula mxarem jerovnad. aseT dros, ra Tqma unda, araqonebrivi zianis 

moTxovna marTebuli araa. magram, sasamarTlo praqtika icnobs SemTxvevas, rodesac 

piris mier Sesabamisi valdebulebis farglebSi nakisri valdebuleba ar Sesrulda 

jerovnad (gaufrTxileblobas hqonda adgili) da amiT sxva piris janmrTelobas mi-

adga vneba. Sedegad, sasamarTlos mier daekisra pirs Sesabamisi araqonebrivi zianis 

anazRaureba 413 II muxliT. dasaxelebuli magaliTi ki, Tavis mxriv, emyareba iseT 

SemTxvevas, rodesac janmrTelobisTvis vnebis miyeneba uSualo kavSirSi iyo nakisri 

valdebulebis SeusruleblobasTan. aman ki Zlieri sulieri tanjva gamoiwvia. amde-

nad, valdebulebis Seusrulebloba pirdapir mizezSedegobriv kavSirSi movida jan-

mrTelobisTvis vnebis miyenebasTan. am sakiTxis Taobaze ixileT: sus ganCineba, 10 se-

qtemberi, 2015, #as-979-940-2014. 

288  gansxvavebuli pozicia daafiqsira saqarTvelos uzenaesma sasamarTlom Tavis ganCine-

baSi #as-668-931-04 _ 2004 wlis 30 dekemberi, rodesac aRniSna, rom, vinaidan qonebis 

xanZriT dazianebis SemTxvevas kanoni pirdapir ar iTvaliswinebs, moraluri zianis 

anazRaurebis moTxovna aRniSnul faqtze dafuZnebiT aramarTebulia. sasamarTlos ms-

jelobaze dayrdnobiT, yvela SemTxvevas unda iTvaliswinebdes kanoni da ara mis zogad 

danawess.

289 sus ganCineba, 30 aprili, 2004, #as-860-1492-03.
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TierTobis dawyebis an gagrZelebisTvis atestaciis Caubareblobis 

gamo SromiTi urTierTobis ardawyeba pirisTvis araqonebrivi zianis 

miyenebis faqts ar warmoadgens;290 aseve, „sajaro samsaxuris Sesax-

eb“ saqarTvelos kanonidan warmoSobili samarTlebrivi urTierTo-

bani;291 agreTve, araregistrirebul qorwinebaSi myof wyvilebs Soris 

intimuri kavSiris daumyarebloba (daavadebis an sxva mizezis gamo).292 

aRniSnuli efuZneba piris braleulobis samarTlebriv instituts, 

romelic moyvanil magaliTebSi ar arsebobs.

araqonebrivi zianis anazRaurebis sakiTxis ganxilvisas mxed-

velobaSi miiReba bralis xarisxi, mxareTa qonebrivi mdgomareoba, 

socialuri foni da is garemoebani, romlebic mniSvnelovania sakiTx-

is sworad gadaWrisa da kompensaciis gonivruli farglebis dadge-

nisTvis.293 marTalia, mopasuxis qonebrivi mdgomareoba mniSvnelovan 

faqtors warmoadgens, Tumca mxolod misi gaTvaliswineba sakiTxis 

gadawyvetisTvis sakmarisi ar aris.294 

g. araqonebrivi zianis kompensacia gonivruli da samarTliani anaz-

Raurebis saxiT

 

gonivruli da samarTliani kompensaciis odenobis dakisreba emsax-

ureba mizans, romlis mixedviTac unda moxdes dazaralebulis dak-

mayofileba, zianis mimyenebelze zemoqmedebis moxdena, samomavlod 

pirovnuli uflebebis xelyofis Tavidan acileba.295 igi mimarTulia 

uaryofiTi emociebis gasaqarwyleblad296 da ar unda iyos Seusabamod 

didi.297

gansaxilveli sakiTxi or winapirobas erTdroulad iTvaliswinebs. 

kerZod, kanonis safuZvelze iqneba ganxorcielebuli kompensaciis 

dakisreba, Tu gonivrulTan erTad, igi samarTlianic iqneba. mxolod 

erT-erTis arsebobis SemTxvevaSi sasamarTlos gadawyvetileba iu-

ridiul safuZvels moklebulad CaiTvleba. araqonebrivi zianisTvis 

kompensaciis dakisreba SesaZlebelia mxolod im SemTxvevaSi, Tu arse-

bobda raime faqti, rac pirs aseTi zianis miyenebas uqadda.298 

kodeqsi ar ganmartavs moraluri zianis (kompensaciis) gamoTvlis 

wess.299 araqonebriv zians ar moeZebneba fuladi Sesabamisoba (ekviv-

290 sus ganCineba, 15 oqtomberi, 2012, #as-1038-973-2012.

291 sus ganCineba, 27 seqtemberi, 2002, #3k-316-02.

292 sus ganCineba, 10 maisi, 2005, #as-74-4008-04.

293 sus ganCineba, 28 ianvari, 2004, #as-84-791-03.

294 sus ganCineba, 18 aprili, 2003, #3k-1483-02.

295 sus ganCineba _ aRwerilobiTi nawili, 3 aprili, 2012, #as-1477-1489-2011.

296 sus ganCineba _ aRwerilobiTi nawili, 30 ivnisi, 2005, #as-1433-1531-04.

297 sus didi palatis ganCineba, 9 Tebervali, 2004, #107-kol.

298 sus ganCineba, 19 marti, 2007, #as-385-780-06.

299  gelaSvili, gayinuli embrionis samarTlebrivi mdgomareoba, samarTlis Jurnali, 

1/2012, gv. 72.
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alenti),300 Sesabamisad, xelyofili uflebis srulyofili restitu-

cia SeuZlebelia301 da kompensaciis nebismieri odenoba dazarale-

buls uflebis xelyofamde arsebul mdgomareobas ver aRudgens.302 

kompensaciis gamoTvlis dros saWiroa, konkretulad gamoikveTos is 

kriteriumebi, romlebic arsebiT zegavlenas moaxdens araqonebrivi 

zianis dakmayofilebisas.303 gonivrulobaSi igulisxmeba misi obieq-

turi gageba,304 vinaidan, araqonebrivi zianis arsidan gamomdinare, 

sasarCelo moTxovna yovelTvis subieqtur Sexedulebas emyareba.305 

zog SemTxvevaSi sasamarTlos mier „obieqturoba“ Zalian mcire Tanx-

is odenobiT ganisazRvreba.306 aman ki SesaZlebelia eWvi gaaCinos, Tu 

ramdenad Seumsubuqebs moTxovnili didi Tanxis Semcireba dazarale-

buls tkivilis gancdas, anu ramdenad Sesruldeba kompensaciis miz-

ani.307 magaliTad, SedarebiT didi odenobiT kompensacia (gonivruli 

da samarTliani anazRaurebis principis dacviT) SeiZleba daekisros 

pirs, romelmac warsulSi ukve xelyo pirovnuli uflebebi.308 

araqonebrivi zianis odenobis gansazRvris ZiriTadi kriteri-

umebia: damrRvevis bralis xarisxi, fizikuri da moraluri tanjvis 

xarisxi, sxeulis dazianebis simZime/xarisxi, janmrTelobis moSlis 

periodi (xangrZlivia Tu moklevadiani), Sromisunarianobis dakarg-

vis xarisxi (mniSvnelovani, umniSvnelo an mudmivi), zianis mimyene-

blis qonebrivi mdgomareoba (movale gadaxdisunariani, xolo sasa-

marTlo gadawyvetileba aRsrulebadi unda iyos), moTxovnili 

kompensaciis gonivruloba da samarTlianoba.309 amasTan, gamoTvlisas 

mxedvelobaSi unda iqnes miRebuli sxvadasxva sakiTxi. magaliTad, Tu 

zianis mimyenebeli cnobebi gavrcelda mediiT, mniSvnelovania gan-

isazRvros gamoqveynebis forma, xasiaTi,310 adgili, teritoria, sad-

ac vrceldeba aseTi media saSualeba,311 gamoTqmuli azris sajarod 

uaryofis faqti,312 aseve, calkeuli magaliTebis arsebobisas Sesa-

Zlebelia yuradReba mieqces qveynis ekonomikur mdgomareobas313 da 

sxv. TiToeuli zemoT CamoTvlili kriteriumis ganxilva konkretu-

300 CikvaSvili, pasuxismgebloba moraluri zianisTvis, gv. 21.

301 sus gadawyvetileba, 24 aprili, 2003, #3k-1240-02.

302 sus gadawyvetileba _ 27 dekemberi, 2012, #bs-78(k-12).

303 niniZe, sk-is komentari, wigni I, mux. 18, gv. 75.

304 niniZe, sk-is komentari, wigni I, mux. 18, gv. 75.

305  ix. kakuSaZe, zianis anazRaureba ciliswamebisTvis qarTul sasamarTlo praqtikaSi, 

Tanamedrove samarTlis aqtualuri problemebi, 2016, gv. 92-93.

306 sus ganCineba, 18 aprili, 2003, #3k-1483-02.

307  ix. sajaia, presa da moraluri ziani, sasamarTlo praqtikis mimoxilva, qarTuli samar-

Tlis mimoxilva, #8/2005-1/2, gv. 176.

308 niniZe, sk-is komentari, wigni I, mux. 18, gv. 77.

309 sus ganCineba, 3 aprili, 2012, #as-1477-1489-2011.

310 ix. zoiZe, sk-is komentari, wigni III, mux. 413, gv. 473-474.

311 niniZe, sk-is komentari, wigni I, mux. 18, gv. 76.

312 ix. sus ganCineba, 3 dekemberi, 2009, #as-440-754-09.

313 ix. sus ganCineba _ aRwerilobiTi nawili, 3 aprili, 2012, #as-1477-1489-2011.
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li SemTxvevidan unda gamomdinareobdes, vinaidan araqonebrivi ziani 

yovelTvis individualur xasiaTs atarebs.314

araqonebrivi uflebebis darRvevisTvis zianis anazRaurebis 

faqtebi zogierT SemTxvevaSi mediis saqmianobas ukavSirdeba. mediis-

gan aseTi uflebis darRvevis SemTxvevaSi, sasamarTlom mxedveloba-

Si unda miiRos is faqti, rom kompensaciis aragonivrulad gazrdam 

SeiZleba mediis Tavisuflebis dausabuTebeli SezRudva gamoiwvios.315 

kompensaciis dakisrebisas gasaTvaliswinebelia mopasuxisa da sazog-

adoebis interesic. media saSualebis SemTxvevaSi, saxelmwifo inter-

esebis (demokratiuli sazogadoebis TvalsazrisiT) gaTvaliswinebiT, 

kompensacia ar unda uqmnides media saSualebas samomavlo saqmiano-

bis ganxorcielebis damabrkolebel garemoebas.316

d. araqonebrivi zianis anazRaureba janmrTelobisTvis zianis mi-

yenebis SemTxvevaSi — kavSiri 413 II muxlTan

 

moraluri zianis anazRaurebis calke saxes gamoyofs 413 II mux-

li, romlis arsebobisTvisac saxeze unda iyos sxeulis dazianebis an 

janmrTelobisTvis vnebis miyenebis faqti. janmrTelobaze vnebis mi-

yenebis faqtis Taobaze Tanamedrove sasamarTlo praqtikis erT-erT 

gamorCeul magaliTad moiazreba SemTxveva, rodesac dedas sakuTari 

Svilis cxedris gadmosvenebis dagvianebis, aseve am faqtze infor-

maciis miuwodeblobis gamo miadga sulieri tanjva, vneba da man gani-

cada Zlieri emociuri stresi.317 Sedegad, sasamarTlom misi moTxovna 

araqonebrivi (moraluri) zianis anazRaurebis Taobaze daakmayofi-

la.318

aRniSnuli kanoni samoqalaqo urTierTobis monawiles aramateri-

alur faseulobaTa xelyofisgan icavs.319 TiToeul SemTxvevaSi, kom-

pensaciis odenoba ganisazRvreba moraluri tkivilis simZimis, piris 

asakis, sulieri gancdisa da qonebrivi mdgomareobis mixedviT.320 imis 

gaTvaliswinebiT, rom fuladi kompensaciiT janmrTelobis Sefase-

ba SeuZlebelia,321 sasamarTlo yuradRebas amaxvilebs sxeulis dazi-

anebis simZimis xarisxze, janmrTelobis moSlis periodze, Sromisu-

narianobis dakargvis xarisxze, zianis mimyeneblis qonebriv,322 aseve, 

314 sus gadawyvetileba, 3 aprili, 2012, #bs-1107-1096(k-11).

315 niniZe, sk-is komentari, wigni I, mux. 18, gv. 75.

316 sus gadawyvetileba, 24 aprili, 2003, #3k-1240-02.

317 sus ganCineba, 10 seqtemberi, 2015, #as-979-940-2014.

318  aqve aRsaniSnavia, rom sasamarTlom es moTxovna daakmayofila swored 413 II muxlis 

pirdapiri gamoyenebiT da me-18 II muxlze dayrdnobiT aRniSna, rom es sakiTxi gamoxat-

vis Tavisuflebis farglebSi wesrigdeba.

319 sus ganCineba, 10 maisi, 2005, #as-74-4008-04 ganCineba.

320 sus ganCineba _ aRwerilobiTi nawili, 13 aprili, 2005, #as-33-406-05. 

321 sus gadawyvetileba, 8 aprili, 2009, #bs-972-936(3k-08). 

322  kvantaliani, pacientis uflebebi da janmrTelobis dacvis personalis samoqalaqo-sa-
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ojaxur mdgomareobaze323 da sxv. 

miyenebulma fizikurma zianma SesaZlebelia imoqmedos adami-

anis fsiqikur janmrTelobaze, rac, marTalia, aramaterializebul 

zians warmoadgens,324 magram misi mtkiceba SesaZlebelia eqsperti-

zis daskvnas efuZnebodes,325 Tumca aseTis ararsebobis SemTxvevaSi 

mxolod fizikuri zianis miyeneba ar aris sakmarisi araqonebrivi 

zianis dasadgenad.326 marTalia, araqonebrivi uflebebis Selaxvis 

faqtebisTvis kanoni mtkicebulebis dadasturebis savaldebulobas 

ar iTvaliswinebs,327 magram mxarem araqonebrivi zianis anazRaurebis 

moTxovnasTan erTad materialuri zianis damadasturebeli dokumen-

tic unda warmoadginos.328 ase magaliTad, araqonebrivi zianis anaz-

Raureba SeiZleba dakavSirebuli iyos janmrTelobis iseT sakiTxTan, 

rogoricaa: sisxlis gadasxma,329/330 rogorc uxarisxo produqtiT mi-

yenebuli ziani.331 sakiTxis marTebulad gadawyvetisTvis gasaTval-

iswinebelia damzianeblis braleulobisa da marTlwinaaRmdegobis 

sakiTxi.332 magaliTad, im SemTxvevaSi, Tu janmrTelobisTvis zianis 

miyeneba pacientis qmedebidan gamomdinareobs (ar miawoda informa-

cia eqims da sxv.), eqimis braleuloba ar dadgeba.333 

praqtikaSi arsebuli magaliTebidan gamomdinare, pacientis mier 

moTxovnili zianis odenoba ufro metia, vidre umetes SemTxveva-

Si sasamarTlos mier dakisrebuli kompensaciis odenoba,334 rac 

gonivruli da samarTliani gansjis Sedegs warmoadgens.335 pacienti 

amgvar sakiTxs subieqturad ekideba, xolo, sasamarTlos mier sak-

iTxis gadaWra obieqturi garemoebebidan gamomdinare warmoebs,336 

vinaidan miyenebuli ziani unda iyos samarTlebrivad mniSvnelovani 

da angariSgasawevi,337 gansazRvris kriteriumad ki dazianebis simZime 

unda iqnes gaTvaliswinebuli.338 

eqimis braleulobiT pacientis gardacvalebisas araqonebrivi 

marTlebrivi pasuxismgeblobis safuZvlebi, gv. 159-160.

323  sus ganCineba, 25 ivnisi, 2004, #as-894-1514-04.

324 sus ganCineba, 3 aprili, 2012, #as-1477-1489-2011.

325 sus ganCineba, 25 Tebervali, 2005, #as-1426-1535-04.

326 sus ganCineba, 3 aprili, 2012, #as-1477-1489-2011. 

327 ix. sus ganCineba, 23 ivlisi, 2009, #as-1174-1319-08.

328 ix. sus ganCineba, 24 marti, 2014, #as-651-619-2013. 

329 sus ganCineba, 25 seqtemberi, 2007, #as-296-624-07.

330  dawvrilebiT ixileT: zoiZe, wundebuli produqtiT miyenebuli zianis anazRaureba, 

2016, gv. 92 da Semdgomi.

331  aRniSnulis Taobaze ixileT: zoiZe, wundebuli (uxarisxo) produqtiT miyenebuli 

zianis anazRaureba qarTul sasamarTlo praqtikaSi, samarTlis Jurnali, 1/2012, gv. 93.

332  CikvaSvili, pasuxismgebloba moraluri zianisTvis, gv. 127.

333 sus ganCineba, 27 ivnisi, 2011, #as-260-244-2011.

334  kvantaliani, pacientis uflebebi da janmrTelobis dacvis personalis samoqalaqo-sa-

marTlebrivi pasuxismgeblobis safuZvlebi, gv. 157.

335 ix. sus ganCineba, 1 marti, 2012, #as-1766-1746-2011.

336 ix. magaliTad, sus ganCineba, 21 ivnisi, 2012, #as-394-373-2012. 

337 sus ganCineba, 25 Tebervali, 2005, #as-1426-1535-04.

338 TumaniSvili, Sesavali saqarTvelos kerZo samarTalSi, gv. 69.
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zianis anazRaurebis moTxovnis ufleba aqvs gardacvlilis ojaxis 

wevrs (axlobels) misi fsiqikuri da zneobrivi tanjvidan (tanjvis 

xarisxidan) gamomdinare.339 

araqonebrivi zianis anazRaurebis sakiTxs gansazRvravs „pacien-

tis uflebebis Sesaxeb“ saqarTvelos kanonis me-10 muxli, romelSic 

Camoyalibebulia is kriteriumebi, rasac SeiZleba mosarCelis moTx-

ovna daefuZnos. aseTi SeiZleba iyos arasasurveli Casaxva an bavS-

vis dabadeba,340 samedicino dawesebulebis gaumarTavi funqcionireba 

(maT Soris, sanitariuli normebis daucveloba) da sxv.

6. araqonebrivi zianis anazRaureba qonebrivi zianisgan damoukide-

blad

termini _ „qonebrivi zianisgan damoukideblad“ ganamtkicebs 

araqonebrivi uflebis qonebrivi uflebisgan gamijvnis princips. 

aRniSnulis Sesabamisad, moraluri zianis anazRaurebis moTxovna 

pirdapir kavSirSi ar aris qonebriv zianTan. magaliTad, mxolod 

imis mtkiceba, rom valdebulebis darRveviT miadga pirs moraluri 

ziani, samarTlebriv safuZvelsaa moklebuli.341 aseve, mxolod valis 

daubruneblobis safuZvelze araqonebrivi zianis anazRaureba ar 

warmoadgens samarTlebrivad mtkicebis sagans.342 

VIII. xandazmulobis vadebi araqonebriv uflebebTan mimarTebiT

araqonebriv uflebebze moTxovnis dayenebis nawilSi xandazmu-

lobis vadas, garda gamonaklisi SemTxvevebisa, kanoni ar iTval-

iswinebs.343/344 xandazmulobis vadis gansazRvra moTxovnis arsidan ga-

momdinare xdeba. magaliTad, 413-e muxlze dafuZnebuli sarCelisTvis 

xandazmulobis vadad CaiTvleba sami weli. aseTive vadaa gansazRvru-

li, Tu moTxovna deliqturi urTierTobebidan (warmoSobis safuZv-

lebis gaTvaliswinebiT) gamomdinareobs (1008).345 

„sityvisa da gamoxatvis Tavisuflebis“ Sesaxeb saqarTvelos 

kanonidan gamomdinare, xandazmulobis vadad asi dRe ganisazRvreba. es 

vada aiTvleba mas Semdeg, rac piri gaecno an SesaZlebloba hqonda, 

rom gascnoboda konkretul gancxadebas. „SesaZlebloba, gascnoboda 

gancxadebas~ _ ivaraudeba gancxadebis gamoqveynebis TariRi. magali-

Tad, Tu statia sajarod gamoqveynda 2015 wlis 30 ianvars, asdRiani 

339 CikvaSvili, pasuxismgebloba moraluri zianisTvis, gv. 131.

340 gelaSvili, Canasaxis samarTlebrivi mdgomareoba, gv. 193-195.

341 ix. sus ganCineba, 30 seqtemberi, 2004, #as-517-797-04.

342 sus ganCineba, 28 marti, 2003, #3k-1314-02. 

343 ix. axvlediani, sk-is komentari, wigni I, mux. 128, gv. 317.

344 kobaxiZe, samoqalaqo samarTalis zogadi nawili, gv. 366.

345 ix. magaliTad, sus ganCineba _ aRwerilobiTi nawili, 16 ivnisi, 2014, #as-8-8-2014.
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vada swored am dRidan aiTvleba.346 

gansxvavebiT specialuri kanonisgan, mauwyebelTa qcevis kodeqsis 

mixedviT, gancxadebaSi mocemuli mcdari faqtis Tanazomadi saSuale-

bebiTa da formiT Sesworeba, an uaryofis Taobaze moTxovna SesaZle-

belia dayenebul iqnes gancxadebis gamoqveynebidan/faqtis moyvanidan 

aTi dRis vadaSi. aseTi gancxadebiT/saCivriT mimarTvis uflebamo-

sileba mxolod dainteresebul pirebs gaaCniaT. aseTad ki SeiZleba 

moazrebul iqnes is jgufi, romelTac pirdapir an iribad SeexoT 

Sesabamisi siuJeti/gavrcelebuli informacia.347 

IX. kavSiri sxva samarTlebriv institutebTan

1. piradi araqonebrivi uflebebis dacva administraciul samarTalSi

 

administraciul-samarTlebriv urTierTobSi zianis anazRaureb-

is wesi 1005-e muxlidan gamomdinareobs. administraciul samarTal-

Si araqonebrivi zianis miyenebis faqti saxelmwifos an saxelmwifos 

saxeliT moqmedi piris (aseve, kerZo samarTlis iuridiuli piris, 

romelic delegirebis safuZvelze sajaro-samarTlebriv ufleba-

mosilebas axorcielebs348) mxridan garkveuli qmedebis safuZvelze 

SeiZleba warmoiSvas.349 samoqalaqo normebis msgavsad, materialuri 

zianisgan miyenebuli araqonebrivi ziani administraciul samarTalSi 

mtkicebulebebis wardgenis safuZvliT ganisazRvreba.350 aRniSnuliT 

SesaZlebelia dadasturdes sajaro moxelis brali. sajaro moxelis 

pasuxismgebloba dasaSvebia, Tu is ganzrax an uxeSi gaufrTxile-

blobiT ganxorcielebul qmedebas efuZneba,351 xolo, aseT dros sa-

jaro moxelis mimarT saxelmwifos mxridan SesaZlebelia regresis 

wesiT Sesabamisi kompensaciis gadaxda ganxorcieldes.352 aRniSnuli 

ar gulisxmobs, rom mtkicebulebaTa wardgeniT araqonebrivi zianis 

dadastureba xdeba. amgvari faqtebiT mxolod imis gansazRvraa Sesa-

Zlebeli, rom saxelmwifos mier marTla dairRva Sesabamisi ufleba.

araqonebrivi uflebis Selaxvad ar dakvalificirdeba iseTi 

SemTxvevebi, rodesac saxelmwifos saxeliT Sesabamisi piri kanonis 

farglebSi moqmedebs. magaliTad, sasamarTlo procesis mimdinareo-

bisas procesis damswres an monawilis dajarimeba ar unda CaiTvalos 

346 ix. sus ganCineba, 18 oqtomberi, 2010, #as-431-403-2010.

347  kareliZe, TviTregulirebis organoebi regionalur mauwyeblebSi, media, samarTali da 

eTika, 2015, gv. 123-124. 

348  ix. kikilaSvili, iuridiul pirebs Soris urTierTobidan warmoSobili araqonebrivi 

zianis anazRaurebis dros asanazRaurebeli zianis odenobis da pasuxismgebeli subieq-

tis gansazRvris problema, marTlmsajuleba da kanoni #4(43)14, gv. 75.

349 ix. sus gadawyvetileba, 10 aprili, 2014, #bs-648-623(2k-13).

350 ix. sus gadawyvetileba, 30 ianvari, 2004, #bs-283-427-k-03.

351 ix. sus ganCineba, 13 Tebervali, 2004, #bs-464-571-k-03.

352 ix. turava/wkeplaZe, administraciuli samarTlis saxelmZRvanelo, 2013, gv. 235.
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araqonebrivi uflebis Selaxvad. aRniSnuli gamomdinareobs im le-

gitimuri miznidan, romlis farglebSic moqmedebs sasamarTlo.353 

administraciuli organo pasuxismgebelia mxolod im SemTxvevaSi, 

Tu sajaro moxelem samsaxurebrivi uflebamosilebis ganxorcieleb-

isas braleulad imoqmeda. yvela sxva SemTxvevaSi misi pasuxismgeblo-

ba kerZo piris pasuxismgeblobad unda iqnes dakvalificirebuli.354 

calke ganxilvis Temaa, Tu sad gadis zRvari sajaro samsaxur-

Si momuSaveTa/sajaro moxeleTa disciplinur pasuxismgeblobasa da 

araqonebrivi zianis anazRaurebas Soris. sajaro samsaxurSi momuSave 

pirTa mier arsebuli daskvnis safuZvelze (Tundac maT mier dar-

Rveuli iyos sxvadasxva samarTlebrivi norma), daskvnis gasajaroeb-

is uflebamosileba kanonis farglebSi gaaCnia Sesabamis uwyebas. Tu 

moxda ise, rom daskvna, romelic SeiZleba uwyebam ar gaasajaroa, 

magram cnobili gaxda sazogadoebisTvis (daskvna SeiZleba exebodes 

konkretul regionSi/qalaqSi cnobil pirovnebas), es ukanaskneli ver 

gaxdeba pasuxismgeblobis matarebeli, vinaidan man ixelmZRvanela 

kanoniT dadgenili wesiT. Tavis mxriv, araqonebrivi zianis faqti ar 

dadgeba im piris (sajaro uwyebis) mimarT, romlis egidiTac moxda 

informaciis gasajaroeba, vinaidan konkretuli saqmiswarmoebis dar-

Rvevisas, upirveles yovlisa, piris disciplinuri an sxva saxis pasux-

ismgeblobis safuZveli iqneba.355 araqonebrivi uflebis Selaxvis faq-

tis dadastureba SesaZlebelia swored braleuli qmedebis Sedegad, 

romelsac bralTan erTad Sesabamisi Sedegi unda mohyves. 

2. piradi araqonebrivi uflebebis dacva sisxlis samarTalSi

 

sisxlissamarTlebriv urTierTobaze dafuZnebuli araqonebrivi 

uflebebis dacvis sakiTxi samoqalaqo wesiT, 992-e muxlze miTiTebiT, 

unda iqnes Setanili,356 romlis ganmartebasac, aseve, 1005-e muxli iZleva.357 

sisxlis samarTlis saproceso kodeqsi Sesabamisi moTxovnis dayeneb-

is uflebamosilebas gansazRvravs (dasaxelebuli kodeqsis 92-e mux-

li), rac samoqalaqo-samarTlebriv sakiTxTan mimarTebiT, deliqtis 

samarTlebriv instituts eyrdnoba. moTxovna SesaZlebelia wauyenon 

rogorc zianis mimyenebel Tanamdebobis pirs/sajaro moxeles, aseve, 

353  ix. saqarTvelos sakonstitucio sasamarTlos 2014 wlis 27 Tebervlis #2/2/558 gad-

awyvetileba saqmeze saqarTvelos moqalaqe ilia Wanturaia saqarTvelos parlamentis 

winaaRmdeg _ aRniSnuli gadawyvetilebis Taobaze ixileT: qurdaZe, saeqsperto Se-

faseba saqarTvelos sakonstitucio sasamarTlos 2014 wlis 27 Tebervlis #2/2/558 

gadawyvetilebaze, advokati, 3-4/2014, gv. 55-57.

354  megeneiSvili, saxelmwifos pasuxismgeblobis modelebis zogadi mimoxilva, adminis-

traciuli samarTlis problemebi, gv. 148.

355  sus ganCineba, 5 oqtomberi, 2002, #3k/670-01.

356  ix. magaliTad, sus ganCineba _ aRwerilobiTi nawili, 9 ivnisi 2014, #as-322-303-2014. 

357 ix. sus didi palatis ganCineba, 24 marti 2003, #3g/ad-329-k-02. 
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saxelmwifos, orives erTad solidarulad,358 an, aranakleb or sax-

elmwifo organos erTad.359 mosarCeles TiToeul SemTxvevaSi ekisreba 

mtkicebis valdebuleba. magaliTad, sabraldebo daskvna ar SeiZleba 

piris araqonebrivi uflebebis Selaxvad iqnes miCneuli im SemTxveva-

Si, Tu aRniSnuli qmedeba ukanonod araa Catarebuli,360 Tumca aseT-

is arsebobisas Jurnalistma, piris interesebis gauTvaliswineblad, 

informacia identifikaciis Semcveli monacemebis Taobaze ar unda 

gaavrcelos.361 

3. piradi araqonebrivi uflebebis dacva administraciul samarTal-

darRvevaTa kodeqsis mixedviT

sajaro-samarTlebrivi urTierTobisas gamosarCevia, aseve, saqa-

rTvelos administraciul samarTaldarRvevaTa kodeqsis 166-e mux-

li, romlis mixedviTac, gansazRvrulia pasuxismgebloba wvrilmani 

xulignobisTvis. dasaxelebuli muxli, erTi mxriv, sazogadoebrivi 

wesrigis da, meore mxriv, Seuracxmyofeli gamonaTqvamebis samomav-

lod Tavidan acilebis mowesrigebis prevenciul zomas warmoadgens.362 

wvrilmani xulignoba warmoadgens qonebrivi zianis anazRaurebis 

arapirdapir formas, romlis safuZvelzec mxares mxolod maSin gaaC-

nia SesaZlebloba sasamarTlos gziT araqonebrivi zianis anazRaure-

ba moiTxovos, Tu wvrilmani xulignobiT Sesabamisi Sedegi dadgeba 

(miadgeba pirs sulieri tkivili im formiT, romlis mowesrigebac ad-

ministraciul samarTaldarRvevaTa saqmis safuZvelze SeuZlebelia).

4. araqonebrivi zianis anazRaureba „saavtoro da momijnave ufle-

bebis Sesaxeb“ saqarTvelos kanonis mixedviT

saavtoro uflebebis dacvis TvalsazrisiT, qonebrivi da araqone-

brivi ziani SesaZlebelia erTmaneTisgan iyos gamijnuli, vinaidan 

isini moTxovnis dayenebis SemTxvevaSi erTmaneTs ar ganapirobebs.363 

saavtoro uflebebis darRvevis safuZvelze araqonebrivi zianis 

anazRaurebis moTxovnisas mosarCelem unda warmoadginos is mtkice-

bulebebi, romlebic mis sulier tanjvas, anu moraluri zianis mi-

yenebis faqts daadasturebs.364 winaaRmdeg SemTxvevaSi aseTi moTxov-

na samarTlebriv safuZvels iqneba moklebuli.

358 ix. magaliTad, sus gadawyvetileba _ 27 dekemberi, 2012, #bs-78(k-12).

359 Tbilisis saqalaqo sasamarTlo, 23 ivnisi, 2015, #3/807-15.

360 sus ganCineba, 23 Tebervali, 2005, #as-916-1503-k-04.

361 sus ganCineba, 14 aprili, 2004, # as-593-1241-03.

362 ix. Tbilisis saqalaqo sasamarTlos dadgenileba, 3 oqtomberi 2014, #4/6241-14.

363 sus ganCineba, 14 ivnisi, 2011, #as-280-264-2011.

364 Tbilisis saapelacio sasamarTlos ganCineba, 2 ivlisi, 2013, #2b/805-13.
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X. normis datvirTva saproceso samarTalSi

1. zogadi principebi

 

araqonebriv davebze saxelmwifo baJis odenoba, samoqalaqo-sap-

roceso kodeqsidan gamomdinare, Sesabamisi instanciebis mixedviT, 

100, 150 da 300 laria, Tu araqonebrivi davidan qonebrivi dava ar 

gamomdinareobs da Tu es ukanaskneli 100 lars ar aRemateba. amasTan, 

sakasacio saCivris Setanisas araqonebriv davaze dasaSvebobis sakiTxi 

dasaxelebuli kodeqsis 391-e muxlidan gamomdinare ganisazRvreba. 

2. kumulaciuri pirobebis arseboba

sasarCelo gancxadebaSi, romelsac mosarCele mopasuxis mimarT 

waradgens, aucileblad unda aRiniSnos Semdegi pirobebi: a) faqtebis 

mcdaroba (mosarCelis mtkicebis tvirTi); b) zianis faqti (unda arse-

bobdes raime Sedegi) da g) gacxadebuli faqtebis mcdarobis Sesaxeb 

informacia mopasuxisTvis winaswar iyo cnobili an am ukanasknel-

ma gamoiCina daudevroba, ramac am informaciis gavrceleba gamoi-

wvia.365 CamoTvlili pirobebidan erT-erTis ararsebobis SemTxvevaSi 

ar dadgeba piris pasuxismgebloba araqonebrivi zianisTvis.

3. mauwyeblis TviTregulirebis meqanizmi

 

garkveul sakiTxebze pirs, romelic miiCnevs, rom mauwyebelma 

gaavrcela simarTlesTan Seusabamo informacia, uflebamosileba 

gaaCnia, mauwyebelSive arsebuli TviTregulirebis meqanizmiT, siu-

Jetis (informaciis) eTerSi gasvlidan aTdRian vadaSi (ix. amave komen-

taris vn. 123) moiTxovos sawyis gancxadebaSi mocemuli mcdari faqtis 

Tanazomadi saSualebebiTa da formiT Sesworeba an uaryofa sawyisi 

gancxadebis xangrZlivobiT, daaxloebiT im dros, rodesac gakeTda 

sawyisi gancxadeba da imave periodulobiT.366 aseTi faqtis dadgenis 

SemTxvevaSi Jurnalistis pasuxismgeblobis sakiTxis gadawyveta uSu-

alod mauwyeblis prerogativaa367 da dainteresebuli piris mier Ju-

rnalistis pasuxismgeblobis Taobaze dayenebuli moTxovna samarT-

lebriv safuZvels iqneba moklebuli. amasTan, „mauwyeblobis Sesaxeb“ 

saqarTvelos kanonisa da mauwyebelTa qcevis kodeqsis Sesabamisad, 

mauwyeblis TviTregulirebis meqanizmiT saCivris ganxilvis SemTx-

vevaSi saCivris avtors warmoeSoba ufleba, TviTregulirebis meqaniz-

365 sus ganCineba, 16 maisi, 2008, #as-810-1129-07.

366  ganacxadSi misaTiTebeli informaciis Sesaxeb ixileT: kareliZe, TviTregulirebis or-

ganoebi regionalur mauwyeblebSi, media, samarTali da eTika, 2015, gv. 123.

367 ix. jorbenaZe/baxtaZe/maWaraZe, media samarTali, gv. 154.
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mis saapelacio organoSi gaasaCivros ganxiluli sakiTxi. saqarTvelos 

komunikaciebis erovnul komisias an sasamarTlos mimarTos Sesabamisi 

gadawyvetilebis gauqmebis moTxovniT igi ver mimarTavs368 da aseT sa-

Civars Sesabamisi administraciuli organo ar miiRebs.369

4. arbitraJisTvis araqonebrivi uflebebis Taobaze saqmis gadacemis 

dauSvebloba

saqarTvelos samoqalaqo-saproceso kodeqsisa da „arbitraJis 

Sesaxeb“ saqarTvelos kanonis safuZvelze araqonebrivi uflebebis 

Taobaze davis arbitraJisTvis gadacema dauSvebelia.370

368  ix. saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 noembris #1/3/421,422 gada-

wyvetileba saqmeze saqarTvelos moqalaqeebi _ giorgi yifiani da avTandil ungiaZe 

saqarTvelos parlamentis winaaRmdeg.

369  ix. magaliTad, saqarTvelos komunikaciebis erovnuli komisiis 2012 wlis 7 dekembris 

#776/23 gadawyvetileba.

370 ix. magaliTad, cercvaZe, saerTaSoriso arbitraJi, 2008, gv. 252 da Semdgomi.
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muxli 18¹. personaluri monacemebis miRebis ufleba

1. pirs ufleba aqvs, gaecnos masze arsebul personalur monacemebs 

da Canawerebs, romlebic dakavSirebulia mis finansur/qonebriv mdgo-

mareobasTan an sxva kerZo sakiTxebTan, da miiRos am monacemebis aslebi, 

garda saqarTvelos kanonmdeblobiT gansazRvruli SemTxvevebisa.

2. pirs ar SeiZleba uari eTqvas im informaciis gacemaze, romelic 

moicavs personalur monacemebs an Canawerebs mis Sesaxeb.

3. nebismieri piri valdebulia, werilobiTi Txovnis safuZvel-

ze sxva pirs gadasces masTan daculi personaluri monacemebi da 

Canawerebi, Tu igi warudgens im piris werilobiT Tanxmobas, romlis 

personalur monacemebsac warmoadgens Sesabamisi informacia. aseT 

SemTxvevaSi piri valdebulia daicvas aRniSnuli monacemebis, infor-

maciis saidumloeba.

I. zogadi debulebani .................................................................................... 150

1. normis konstituciuri safuZvlebi .................................................... 151

2. informaciis Tavisufleba samoqalaqo samarTalSi .............................. 151

II. 18 I personaluri monacemebis gacnobis

   uflebamosileba ........................................................................................ 152

1. personaluri monacemebis ganmarteba ................................................. 152

2. dainteresebuli piri ............................................................................ 152

3. finansuri/qonebrivi mdgomareobis Sesaxeb

   informacia ............................................................................................. 153

4. kerZo sakiTxebis Sesaxeb informacia .................................................. 153

5. aslebis miRebis uflebamosileba _ kavSiri

   administraciul samarTalTan ............................................................. 153

6. informaciis gacemis damabrkolebeli saSualebani ................................. 154

III. 18 II personaluri monacemebi da Canawerebi .......................................... 154

IV. 18 III mesame piris mier gamoTxovili informacia ................................. 154

1. monacemebis adresatis (subieqtis) werilobiTi

   Tanxmobis safuZvelze informaciis gacemis

   savaldebuloba ..................................................................................... 154

2. konfidencialoba .................................................................................. 155

V. kavSiri sxva samarTlebriv institutebTan ........................................... 155

I. zogadi debulebani

 

personaluri monacemebi piris identificirebis saSualebas war-

moadgens. igi rogorc kerZo, ise sajaro-samarTlebrivi urTierTo-

bisas piris uflebebis dacvis garantiaa. personaluri monacemebis 

Riaoba mxolod kanoniT gansazRvruli SemTxvevebisas aris SesaZle-

1
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beli.1 sajaro samarTalSi arsebuli mowesrigebisgan gansxvavebiT, 

gansaxilveli normis mizans kerZo samarTlis subieqtebisgan infor-

maciis gamoTxova warmoadgens. sajaro samarTlis sivrceSi infor-

maciis Tavisufleba personalur monacemebze iTvaliswinebs zogierT 

gamonakliss2, romelic SeiZleba Tanamdebobis pirebsac exebodes.3 

1. normis konstituciuri safuZvlebi

gansaxilveli normis konstituciur safuZvlad miCneul unda 

iqnes saqarTvelos konstituciis 41-e muxli, romelic informaciis 

Tavisuflebas, kerZod, sajaro dawesebulebebidan piris mier infor-

maciis miRebis SesaZleblobas moicavs. aRniSnuli muxli arapirdapi-

ri saxiT asaxvas povebs kodeqsSi imdenad, ramdenadac, gansxvavebiT 

sajaro-samarTlebrivi mowesrigebisgan, kodeqsSi ganxorcielebulma 

cvlilebebma aseTi informaciis miRebis uflebamosileba pirs ker-

Zo samarTlis iuridiuli pirebisganac mianiWa. personalur monace-

mebTan dakavSirebul informacias gaaCnia e.w. damxmare xasiaTi sxva 

konstituciuri uflebebis dasacavad,4 Tumca sxva uflebebis dacva, 

upirveles yovlisa, im piris uflebebis dacvis pirdapirproporciu-

lad unda iqnes ganxiluli, visac aseTi saxis informacia exeba.

normis konstituciuri safuZveli asaxvas povebs informaciis 

Tavisuflebis SezRudvaSi. saqarTvelos konstituciis safuZvel-

ze, aRniSnuli ufleba ar warmoadgens absoluturi xasiaTis mqone 

uflebas.5

2. informaciis Tavisufleba samoqalaqo samarTalSi

informaciis Tavisufleba samoqalaqo samarTalSi adamianis 

ZiriTadi uflebebis dacvis erT-erT gamovlinebas warmoadgens. 

gansxvavebiT sajaro (administraciuli) samarTlisgan, kodeqsi ar 

gansazRvravs informaciis miRebisTvis konkretuli vadebis dawese-

bas, Tumca analogiis arsidan gamomdinare (szak-is III Tavi), SesaZle-

belia analogiis gziT moxdes gonivruli vadebis dadgena.

im SemTxvevaSi, Tu informaciis gamcemi organo ar awvdis pirs in-

formacias am muxlSi gaTvaliswinebul sakiTxebTan mimarTebiT, sasa-

marTlos gziT aseTi monacemebis miRebis uflebamosileba samoqa-

1 ix. sus ganCineba, 5 ivlisi, 2010, #bs-1278-1210(k-08).

2 ix. sus gadawyvetileba, 4 oqtomberi, 2006, #bs-333-317(k-06). 

3 jorbenaZe, informaciis Tavisufleba, 2012, gv. 23.

4  saqarTvelos sakonstitucio sasamarTlos 2008 wlis 30 oqtombris #2/3/406,408 gad-

awyvetileba saqmeze saqarTvelos saxalxo damcveli da saqarTvelos axalgazrda iurist-

Ta asociacia saqarTvelos parlamentis winaaRmdeg.

5  ix. qanTaria, saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqe-

oba. adamianis ZiriTadi uflebani da Tavisuflebani, 2013, mux. 41, gv. 504.

2
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laqo wesiT ganisazRvreba. Tumca, samarTlebrivi formis miuxedavad 

(Sps, ss da sxv.), informaciis miReba sajaro-samarTlebrivi ufle-

bamosilebis ganxorcielebis safuZvlidan gamomdinareobs, piris 

mier Sesabamisi moTxovnis dayeneba administraciul-samarTlebrivi 

normebis safuZvelze unda ganxorcieldes. 

samoqalaqo-samarTlebrivi urTierToba ar iTvaliswinebs iseT 

SezRudvebs, rogoric es sajaro samarTalSia mocemuli. Tumca, sa-

jaro dawesebulebis mier informaciis gacemis darad, kerZo samar-

Tlis subieqtis mier miwodebuli informacia SeiZleba aseve ar iyos 

srulyofili saxis.6 kerZod, masSi ar iyos naCvenebi is pasuxi, risi 

miRebac informaciis momTxovns surda da sxv. aseTis arsebobisas, 

pirs warmoeSoba uflebamosileba samoqalaqo wesiT moaxdinos saku-

Tari uflebis dacva da sasamarTlos gziT daavalos pirs, srulyo-

fili saxiT miawodos mas sasurveli informacia.

II. 18 I personaluri monacemebis gacnobis uflebamosileba

1. personaluri monacemebis ganmarteba

 

personaluri monacemebis definicia mocemulia „personalur 

monacemTa dacvis Sesaxeb“ saqarTvelos kanonSi. aRniSnuli kanoni, 

erTi mxriv, icavs piris uflebebsa da xelSeuxeblobas, xolo, meore 

mxriv, misi mowesrigebis sfero piris mierve informaciis gamoTxovis 

SesaZleblobas ar ewinaaRmdegeba. personaluri monacemebis arsebo-

bis sakiTxi zog SemTxvevaSi SeiZleba ganmartebis sagani gaxdes. aq 

igulisxmeba iseTi pirobebi, rodesac mesame piri iTxovs informacias 

da mas am informacias ar awvdian saidumloebis gamo. 

personaluri monacemebis diferenciacia mocemulia saqarTvelos 

uzenaesi sasamarTlos praqtikaSi, romlis mixedviTac mas gamoyo-

fili aqvs ori ZiriTadi kategoria: Cveulebrivi da gansakuTrebiT 

mgrZnobiare personaluri informacia,7 rac sadavoa.8 marTalia, aR-

niSnuli administraciul-samarTlebrivi urTierTobidan gamomdin-

are informaciis gamoTxovnis sakiTxs exeba, Tumca misi gavrceleba 

SeiZleba samoqalaqo samarTalzec moxdes.

2. dainteresebuli piri

piri CaiTvleba dainteresebulad informaciis mopovebaze mxolod 

im SemTxvevaSi, Tu aRniSnuli monacemebi mas exeba. gamonakliss war-

6  ix. jorbenaZe, sajaro informaciis gacema saqarTveloSi, samarTlis Jurnali, 1/2012, gv. 

184-195.

7  sus ganCineba, 5 ivlisi, 2010, #bs-1278-1210(k-08).

8  jorbenaZe, saqarTvelos prezidentis gankarguleba, rogorc piradi saidumloebis Sem-

cveli monacemi, samarTlis Jurnali, 2/2012, gv. 71-81.
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moadgens 181 III muxli, romelic sxva piris mier informaciis miRebis 

sakiTxs exeba. dainteresebuli piri ar aris valdebuli, daasabuTos 

is, Tu ra mizniT surs mas informaciis miReba. informaciis gamom-

Txovnis motivs aseT SemTxvevaSi arsebiTi mniSvneloba ar eniWeba.9

3. finansuri/qonebrivi mdgomareobis Sesaxeb informacia

finansur da amasTanave, qonebriv mdgomareobad SeiZleba miCneul 

iqnes informacia piris saxelfaso ganakveTis, aseve Semosavlebis ode-

nobis Taobaze, romlis drosac damsaqmebeli valdebulia, miawodos 

dasaqmebuls aseTi moTxovnis dayenebis SemTxvevaSi informacia sax-

elfaso ganakveTis/Semosavlebis odenobis Sesaxeb. aseve, informacia, 

romelic xelfasis an nebismieri fuladi Semosavlis piris angariSze 

Caricxvis sakiTxs exeba. magaliTad, bankidan ramdenime Tvis (konk-

retuli periodis) saxelfaso amonaweri, romliTac xdeba imis iden-

tifikacia, Tu ra Tanxa iqna piris sabanko angariSze asaxuli da ra 

periodulobiT moaxdina man Tanxis gankargva. banks aseTi informaci-

is gacemaze uaris Tqmis uflebamosileba ar gaaCnia, Tumca sxva pirs 

aseTi saxis monacemebi ar unda miawodos man.10 

4. kerZo sakiTxebis Sesaxeb informacia

 

kerZo sakiTxebis Sesaxeb informacia garda materialurisa, arama-

terialur informaciasac moicavs.11 Sesabamisad, garda finansuri da 

qonebrivi mdgomareobisa, pirs ufleba aqvs informacia miiRos iseTi 

saxis kerZo sakiTxebze, rogoricaa janmrTeloba da sxv. amasTan, 

kerZo sferod moazrebul unda iqnes yvela is sakiTxi, romelic ar 

warmoadgens sajaro sakiTxs da romelic sajaro-samarTlebriv sawy-

isebze ar aris agebuli.12

5. aslebis miRebis uflebamosileba _ kavSiri administraciul sa-

marTalTan

 

informacia, romelic pirs unda miewodos, umetes SemTxvevaSi 

aslebis miwodebis safuZvelze xdeba. aRniSnuli ar exeba cnobebs, 

romlis originalsac gascems konkretuli iuridiuli piri. aslis mi-

wodeba dasaSvebia mxolod im safuZvliT, Tu am qmedebiT ar moxdeba 

9 ix. jorbenaZe, informaciis Tavisufleba, 2012, gv. 46.

10 ix. sus ganCineba _ aRwerilobiTi nawili, 17 maisi, 2012, #as-461-437-2012.

11  saqarTvelos sakonstitucio sasamarTlos 2008 wlis 30 oqtombris #2/3/406,408 gad-

awyvetileba saqmeze saqarTvelos saxalxo damcveli da saqarTvelos axalgazrda 

iuristTa asociacia saqarTvelos parlamentis winaaRmdeg.

12  biWia, kerZo cxovrebisa da saadvokato saidumloebis samoqalaqo-samarTlebrivi dacva, 

Tanamedrove samarTlis mimoxilva, 1/2013, gv. 6.
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sxva pirTa uflebebis darRveva (magaliTad, Tu masSi ar iqneba aR-

niSnuli saxelmwifo, komerciuli an/da sxva saxis informacia). 

6. informaciis gacemis damabrkolebeli saSualebani

informaciis gacemis erTaderT damabrkolebel garemoebad kod-

eqsi gansazRvravs saidumloebis sakiTxs, romelic saqarTvelos 

kanonmdeblobiTaa mowesrigebuli (gamonaklisia181 II muxli, romel-

ic akonkretebs qcevis aRniSnul wess). aRniSnuli SeiZleba exebodes 

saxelmwifo, komerciul an sxva saidumloebas. 

III. 18 II personaluri monacemebi da Canawerebi

saidumloebis arsebobis SemTxvevaSi, kanoni icnobs piris Sesaxeb 

personaluri monacemebis an Canawerebis gacemis savaldebulobas. in-

formacia, romelic mas surs miiRos, SesaZlebelia exebodes saxelm-

wifo saidumloebas, romelSic misi saxeli figurirebs, Tumca aseTis 

arsebobisas, informaciis gamcemi valdebulia dokumentis Sinaarsis 

(dokumentSi arsebuli daTqmis identifikaciis) gareSe gasces aseTi 

saxis Canaweri masze. kerZod, informaciis gamcemi aseTis arsebobi-

sas gascems e.w. zogadi xasiaTis Canawers, romliTac pirs mieTiTeba 

saidumloebis Semcveli faqtis Sesaxeb.

IV. 18 III mesame piris mier gamoTxovili informacia

1. monacemebis adresatis (subieqtis) werilobiTi Tanxmobis safuZv-

elze informaciis gacemis savaldebuloba

personaluri monacemebis xasiaTidan gamomdinare, mesame piris 

mier sxva piris Taobaze aseTi informaciis gamoTxovis SemTxveva-

Si, mas unda gaaCndes werilobiTi Tanxmoba, romliTac dadasturde-

ba, rom informaciis miRebis subieqti Sesabamisi nebis safuZvelze 

moqmedebs. werilobiTi Tanxmoba araa saWiro, rodesac informacias 

iTxovs meurve, kanonieri warmomadgeneli an gardacvlilis memkvidre 

(uflebamosili piri). 

werilobiTi Tanxmoba aucilebelia aseve im SemTxvevaSi, Tu in-

formacia or an orze met subieqts exeba da Tu maTi maidentificire-

beli monacemebis gacemis gareSe informacia Tavis arss dakargavs. 

aseTi Tanxmobis arsebobis SemTxvevaSi informaciis gamcemi valdebu-

lia miawodos pirs sasurveli monacemebi. 

13
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2. konfidencialoba

 

piri, romelic sxva piris Tanxmobis safuZvelze iRebs informacias, 

valdebulia daicvas konfidencialoba, informaciis saidumloeba. 

mas ekisreba analogiuri valdebulebani, rac im pirs, romelTanac 

swored gamoTxovnili informaciaa daculi. konfidencialobis dar-

Rvevis (informaciis gasajaroebis da sxv.) SemTxvevaSi, informaciis 

momTxovns daekisreba analogiuri valdebulebani, rac informaciis 

gamcems, aseTi saxis monacemebi rom gaesajaroebina.

V. kavSiri sxva samarTlebriv institutebTan

gansaxilveli samarTlebrivi institutis kavSiri warmodgenil-

ia informaciis Tavisuflebis sajaro-samarTlebrivi mowesrigebis 

sakiTxTan dakavSirebiT. miuxedavad samoqalaqo-samarTlebrivi ur-

TierTobisa, personaluri monacemebis SemTxvevaSi sakiTxis mowes-

rigeba, administraciuli samarTlis msgavsad, mkacrad gansazRvruli 

CarCoebis dacviT unda moxdes.

personaluri monacemebis gacemis an gaucemlobis safuZvelze 

SesaZlebelia moTxovnil iqnes rogorc qonebrivi, ise araqonebrivi 

zianis anazRaureba. TiToeuli aseTi sakiTxi konkretuli gansjis 

sagans warmoadgens da misi mowesrigeba kodeqsis Sesabamisi normebiT 

ganisazRvreba.
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18

19

sergi jorbenaZemuxli 181



156

muxli 19. piradi uflebebis dacva gardacvalebis Semdeg

me-18 muxlSi aRniSnuli uflebebi SeuZlia gamoiyenos im pirmac, 

romelic, Tumca TviTon ar aris saxelis an piradi Rirsebis uflebis 

matarebeli, magram saamisod aqvs dacvis Rirsi interesi. mas SeuZlia 

saxelisa da Rirsebis iseTi dacvis moTxovnis ganxorcieleba, romelic 

pirovnebis arsebis ganmsazRvrelia da grZeldeba sikvdilis Semdeg-

ac. saxelis, pativis, Rirsebis an saqmiani reputaciis SelaxvisaTvis 

moraluri zianis qonebrivi anazRaurebis moTxovna sikvdilis Semdeg 

dauSvebelia.

I. zogadi debulebani .................................................................................... 156

II. gardacvlilis araqonebrivi uflebebi da

   misi samarTlebrivi farglebi ................................................................. 156 

1. Rirsi interesis arsi ............................................................................ 156 

2. pirovnebis arsebis gansazRvruloba sikvdilis 

   Semdeg ...................................................................................................... 157 

3. moraluri zianis qonebrivi anazRaurebis

   saxiT moTxovnis dauSvebloba.............................................................. 157 

III. normis kavSiri saavtoro samarTalTan ................................................. 159 

I. zogadi debulebani

normis arsi saxelmwifos mxridan adamianis xsovnisadmi pativis-

cemis gamoxatvas gulisxmobs.1 aRniSnuli aisaxeba imave konteqst-

Si, rac cocxali adamianis SemTxvevaSi. ganmcxadebels ar gaaCnia 

uflebamosileba, sityvis Tavisuflebis realizaciidan gamomdinare, 

gaavrcelos cilismwamebluri informacia.2 amasTan, Tmenis val-

debuleba politikosis an sajaro piris gardacvalebis Semdeg imave 

konteqsSti, rac mis sicocxleSi uSualod subieqts gaaCnda, mis 

ojaxis wevrebs an dacvis Rirsi interesis mqone subieqtebs aseve, 

unarCundebaT.3 magaliTad, politikosis sazogadoebrivi pozicia4 

da sxv. 

II gardacvlilis araqonebrivi uflebebi da 

misi samarTlebrivi farglebi

1. Rirsi interesis arsi

 

gardacvlili piris dacva ara mxolod misi axloblebis, aramed 

1  ix. moniava, piradi araqonebrivi uflebebi, pativis, Rirsebisa da saqmiani reputaciis 

dacvis ufleba sazRvargareTis qveynebSi, gv. 32.

2 niniZe, sk-is komentari, wigni I, mux. 19, gv. 80.

3 sus gadawyvetileba, 5 dekemberi, 2001, #3k/754-01.

4 niniZe, sk-is komentari, wigni I, mux. 1, gv. 81. 
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mTeli sazogadoebis interess warmoadgens5 imdenad, ramdenadac ar 

ganxorcieldes sxva pirebzec aseTi saxis Seuracxmyofeli qmedeba. 

Tumca, miuxedavad interesis arsebobisa, moTxovnis dayenebis ufle-

ba mxolod mas SeuZlia, vinc Rirsi interesis matarebelia (specia-

luri kanonic gansazRvravs aseT SemTxvevas6). aseTi pirovneba Sei-

Zleba iyos: ojaxis wevri,7 megobari da sxv., romelic gansakuTrebiT 

mtkivneulad aRiqvams gardacvlilis mimarT araqonebrivi uflebebis 

Selaxvis faqts. Rirsi interesis mqone piris sakiTxs sasamarTlo 

yovel konkretul SemTxvevaSi gansazRvravs.8 

Rirsi interesis mqone piri Tavadac izRudeba Sesabamisi ufle-

bebiT, ar moaxdinos gardacvlilis Sesaxeb saidumlo an uflebis Sem-

laxavi informaciis gavrceleba,9 Tuki kritika uxeSad ar xelyofs 

gardacvlilis interess.10 amdenad, gamoxatvis Tavisuflebis arsidan 

gamomdinare, pirs SeiZleba piradi saidumloebis Semcveli monacemis 

informaciis gasajaroebisas garkveuli pasuxismgebloba daekisros. 

2. pirovnebis arsebis ganmsazRvreloba sikvdilis Semdeg

pirovnebis arsebis gansazRvra Rirsebis uflebidan gamomdinare 

xdeba. adamianis Rirsebis mimarT arsebobs gardacvalebis Semdeg misi 

dacvis interesi imdenad, ramdenadac igi pirovnebis arss gansaz-

Rvravs da maszea pirovnebisadmi pativiscemis sakiTxi damokidebuli.11 

3. moraluri zianis qonebrivi anazRaurebis saxiT moTxovnis dauSve-

bloba

gardacvlilis araqonebrivi uflebebis SelaxvisTvis, moraluri 

zianis anazRaurebis dauSvebloba araqonebrivi zianis arsidan gamom-

dinareobs. gardacvlili piris magivrad sxva pirs ver miadgeba raime 

saxis moraluri tanjva, vinaidan TiToeuli aseTi SemTxveva mxolod 

subieqturi aRqmis sagans warmoadgens da qmedeba damdgari Sedeg-

isTvis uSualo winapirobas unda warmoadgendes.12 aseTive Canaweria 

„sityvisa da gamoxatvis Sesaxeb“ saqarTvelos kanonSic.13 

5 niniZe, sk-is komentari, wigni I, mux. 1, gv. 79.

6  aRniSnulis Taobaze ix. sturua, qonebrivi zianis momtani cnobebis gaxmaureba, samarT-

lis Jurnali, 1/2012, gv. 159;

7 ix. biWia, piradi cxovrebis dacva, 2012, gv. 251.

8  barabaZe, saxelis, pativis, Rirsebisa da saqmiani reputaciis dacvis Sesaxeb aRZrul 

saqmeTa ganxilvisa da moraluri zianisaTvis kompensaciis dakisrebis zogierTi Tavise-

burebani, marTlmsajuleba da kanoni, #4(31)11, gv. 103.

9 niniZe, sk-is komentari, wigni I, mux. 19, gv. 80.

10  pepanaSvili, saqarTvelos samoqalaqo kodeqsis komentari, wigni I, 2014, gv. 192. 

11 ix. kereseliZe, uzogadesi cnebebi, gv. 159.

12 sus gadawyvetileba _ 27 dekemberi, 2012, #bs-78(k-12). 

13 ix. normis kritika: biWia, piradi cxovrebis dacva, 2012, gv. 256-257. 
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araqonebrivi zianis qonebrivi anazRaurebis moTxovnis dauSve-

bloba subieqtis ararsebobasTanaa kavSirSi. Tu subieqts uSualod 

ar adgeba sulieri tanjva, sxva piri ver gansazRvravs, Tu ra sax-

iT unda iqnes sasamarTloSi moTxovna dayenebuli.14 moraluri ziani 

pirovneuli uflebis xelyofiT gamowveuli ziania da swored amitom 

aqvs misi anazRaurebis moTxovnis ufleba mxolod subieqts15 (gar-

dacvlili ar SeiZleba iyos uflebebisa da movaleobebis subieqti16 

da Sesabamisad, am aspeqtSi SeuZlebeli iqneba uflebamonacvleobis 

saxiT Sesabamisi moTxovnis dayeneba17).

adamiani, anu samarTlebriv urTierTobaTa subieqti, gar-

dacvalebis Semdeg qreba, Tumca mis pirovnebas gaaCnia gansakuTre-

buli sulieri Rirebuleba, romelic grZeldeba misi gardacvalebis 

Semdegac.18 amasTan, piradi araqonebrivi uflebebi memkvidreobiT 

ar gadaicema.19 es daTqma efuZneba im SemTxvevas, rom araqonebrivi 

uflebebi pirovnuli xasiaTis matarebelia.20 Sesabamisad, gardacv-

lilis memkvidreebis mier xorcieldeba gardacvlilis pirovnuli 

uflebebisa da ara memkvidreobiT miRebuli uflebebis dacva.21 mem-

kvidreobiT pirma SeiZleba miiRos, magaliTad, sakuTrebis ufleba, 

rac brunvaunarian sikeTesTan mimarTebiT gankargvis winapirobebs 

warmoSobs. aRniSnuli wesi moqmedebs miuxedavad uflebis darRvevis 

xasiaTisa. Tundac sisxlissamarTlebrivi urTierTobidan (mkvlel-

oba, romlis Taobaze ganaCenia kanonier ZalaSi Sesuli) gamomdinare 

moiTxovos pirma araqonebrivi zianis anazRaureba, Tu subieqti, visac 

miadga ziani, cocxali aRaraa, mas aseTi moTxovnisTvis samarTlebri-

vi safuZveli ar warmoeSoba.22 Tavis mxriv, moTxovnis dauSveblobis 

safuZvels uSualod warmoadgens im subieqtis ararseboba, romelic 

gardaicvala, aRar SeuZlia sakuTari uflebebis dacva. sasamarTlo 

sakiTxis ganxilvisas swored gansaxilveli muxlidan gamova.23 

aRniSnuli msjeloba gansxvavdeba SemTxvevisgan, rodesac moxda 

pirisTvis iseTi saxis ganaCenis gamotana, romlis uflebamosilebac 

sasamarTlos ar gaaCnda. aseTis arsebobisas, sasamarTlo praqtika 

msjelobis sagnad gansazRvravs imas, Tu ramdenad SesaZlebelia me-

19 muxlze dafuZnebiT gardacvlilis axloblebis (mSoblebi da sxv.) 

14 sus ganCineba, 30 ivnisi, 2005, #as-1433-1531-04. 

15 sus gadawyvetileba, 5 dekemberi, 2001, #3k/754-01. 

16 sus ganCineba, 14 aprili, 2005, #as-1401-1526-04.

17 sus gadawyvetileba, 3 aprili, 2012, #bs-1107-1096(k-11). 

18 niniZe, sk-is komentari, wigni I, mux. 19, gv. 79.

19 ix. sus ganCineba, 14 aprili, 2005, #as-1401-1526-04.

20 sus ganCineba, 26 noemberi, 2015, #as-889-389-2015.

21 niniZe, sk-is komentari, wigni I, mux. 19, gv. 81

22  ix. sus gadawyvetileba, 24 aprili, 2002, #3k-1218-01 — aRniSnuli sasamarTlo praqtikis 

kritika ixileT: CikvaSvili, pasuxismgebloba moraluri zianisTvis, gv. 133.

23 ix. igive gadawyvetileba, maT Soris: ix. aRwerilobiTi nawili.
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mier araqonebrivi zianis anazRaurebaze uaris Tqma.24 dasaxelebu-

li SemTxvevisas erTmaneTisgan unda gaimijnos gardacvlili piris 

uflebebisa da piris gardacvalebis Sedegad, magaliTad, misi mSob-

lebis uflebebis dacvis sakiTxi, maTTvis Sesabamisi araqonebrivi 

zianis anazRaureba25 da sxv. 

III. normis kavSiri saavtoro samarTalTan

 

araqonebrivi uflebebis dacva aisaxeba specialur kanonSi. na-

warmoebis avtoris piradi araqonebrivi uflebebis dacva „saavtoro 

da momijnave uflebebis Sesaxeb“ saqarTvelos kanonis 35-e muxlis 

safuZvelze SesaZlebelia Sesabamisi pirebis mier.26 aseTi danawesi 

Sesabamameba me-18 da me-19 muxlebs. 

kerZod, avtorobis, saxelisa da nawarmoebis xelSeuxeblobis 

ufleba memkvidreobiT ar gadadis, magram memkvidreebs aqvT mxolod 

am uflebaTa dacvis ganxorcielebis uflebamosileba, romelic 

xandazmulobis vadiT ar izRudeba. metic, Tu memkvidreebi ar ar-

seboben, an arajerovnad axorcieleben avtorobis, saxelisa da na-

warmoebis xelSeuxeblobis uflebaTa dacvas, maSin maTi dacva Sei-

Zleba awarmoos inteleqtualuri sakuTrebis erovnulma centrma _ 

„saqpatentma“. 

24 ix. sus ganCineba, 5 agvisto, 2009, #bs-1512-1478(k-02).

25 ix. magaliTad, sus gadawyvetileba _ 27 dekemberi, 2012, #bs-78(k-12).

26 ix. sus didi palatis ganCineba, 3 ianvari, 2002, #3k/35-02.
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muxli 20. sacxovrebeli adgili

1. fizikuri piris sacxovrebel adgilad miiCneva adgili, romelsac 

igi Cveulebriv sacxovreblad irCevs. pirs SeiZleba hqondes ramdenime 

sacxovrebeli adgili.

2. arasrulwlovanis sacxovrebel adgilad iTvleba mSoblis ufleb-

is mqone mSoblebis sacxovrebeli adgili, xolo sameurveo pirisa _ 

meurvis sacxovrebeli adgili.

3. piris sacxovrebeli adgili ar uqmdeba, Tu igi iZulebis wesiT an 

saxelmwifoebrivi movaleobis Sesasruleblad gansazRvruli vadiT 

tovebs am adgils.

I. zogadi ganmartebani .................................................................................. 160 

II. 20 I sacxovrebeli adgilis ganmarteba ................................................... 161

1. sacxovrebeli adgilis arCevis uflebamosileba ............................... 161

2. ramdenime sacxovrebeli adgilis qonis 

   SesaZlebloba ......................................................................................... 162

3. gansxvaveba sacxovrebel adgilsa da 

   adgilsamyofels Soris ......................................................................... 162

4. gansxvaveba sacxovrebel adgilsa da

   registraciis adgils Soris ................................................................. 162

5. gansxvaveba fizikuri piris sacxovrebel adgilsa

   da iuridiuli piris iuridiul misamarTs Soris .............................. 163

III.20 II arasrulwlovnisa da sameurveo piris 

   sacxovrebeli adgili ............................................................................... 163

IV. 20 III sacxovrebeli adgilis gauqmebis

    samarTlebrivi winapirobebi ................................................................... 163

V. kavSiri sxva samarTlebriv institutebTan ........................................... 164

1. piris ugzo-ukvlod dakargulad aRiareba ........................................ 164

2. valdebulebiTi samarTali ................................................................... 164

3. samkvidros gaxsnis adgili ................................................................... 165

4. saerTaSoriso kerZo samarTali .......................................................... 165

5. normis datvirTva sajaro samarTalSi ............................................... 165 

VI. normis datvirTva samoqalaqo-saproceso 

    samarTalSi ............................................................................................... 165

I. zogadi ganmartebani

sacxovrebeli adgili piris samoqalaqo-samarTlebrivi iden-

tifikaciis saSualebas warmoadgens.1 gansaxilveli norma efuZneba 

saqarTvelos konstituciis 22-e muxlSi arsebul daTqmas, romlis 

mixedviTac piri sacxovrebeli adgilis arCevaSi Tavisufalia. Tavis 

mxriv, arCevanis gakeTebis Tavisufleba garkveul CarCoebSia moqceu-

1 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 205.
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li, romelsac garda samoqalaqo kodeqsisa, specialuri kanonebi da 

saqarTvelos iusticiis ministris brZaneba gansazRvravs. sacxovre-

beli adgilis konstituciuri ufleba SezRuduli xasiaTisaa. kanoni 

awesebs mkacr CamonaTvals, romlis safuZvelzec SesaZlebelia aseTi 

saxis ufleba SeizRudos.2 

II. 20 I sacxovrebeli adgilis ganmarteba

sacxovrebeli adgilis samarTlebrivi mniSvneloba yoveldRiuri 

yofiTi cxovrebis mowesrigebidan gamomdinareobs.3 misi asaxva xdeba 

rogorc kerZo, ise sajaro-samarTlebriv urTierTobebSi da masze 

mravali ufleba da movaleobaa damokidebuli.4 sacxovrebeli adgili 

SeiZleba ganimartos adgilad, romelic adamianis umTavres adgil-

samyofels warmoadgens da romelsac ZiriTad sacxovreblad irCevs 

igi.5 

1. sacxovrebeli adgilis arCevis uflebamosileba

 

sacxovrebeli adgilis arCevaSi piri Tavisufalia. aRniSnuli Se-

esabameba saqarTvelos konstituciiT gansazRvrul normas da piris 

mier yovelgvari zemoqmedebis gareSe Sesabamisi nebis gamovlenas 

gulisxmobs.6 sacxovrebeli adgilis arCevis Tavisufleba da, Sesa-

bamisad, misi registracia ar warmoadgens garigebas.7 literaturaSi 

gamoTqmuli mosazrebis Tanxmad, SesaZlebelia sacxovrebeli adgi-

lis Tavisuflad arCevis ori ZiriTadi principis gamoyofa: a) igi 

damokidebulia piris nebaze da b) pirs unda gaaCndes SesaZlebloba, 

moaxdinos sacxovrebeli adgilis dafuZneba.8 

sacxovrebeli adgilis arCevis Tavisufleba gansazRvrulia sao-

jaxo samarTalSic, romliTac meuRleebs kanoni aseTi saxis qmedebis 

ganxorcielebas aniWebs (1157). imis gaTvaliswinebiT, rom sacxovrebe-

li adgilis arCevis Tavisufleba Tavisi arsiT absolutur uflebaTa 

kategorias ar ganekuTvneba, kanoni saojaxo-samarTlebrivi urTier-

Tobisas SezRudvas awesebs. SezRudvis arsi ojaxis interesebisadmi 

SewinaaRmdegebas gulisxmobs.

2  ix. korkelia, Tavisufali mimosvlisa da sacxovrebeli adgilis Tavisufali arCevis 

ufleba saqarTvelos konstituciis mixedviT, qarTuli samarTlis mimoxilva, 7/2004-4, 

gv. 668 da Semdgomi.

3 Bamberger/Roth/Bamberger, BGB. §7, 2012, Rn. 2.
4 ix. mag., sus ganCineba, 9 ivnisi, 2011, №bs-1896-1849(k-10).

5 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 207.

6  tuRuSi/burjanaZe/mSvenieraZe/gociriZe/menabde, adamianis uflebebi da saqarTvelos 

sakonstitucio sasamarTlos samarTalwarmoebis praqtika, gv. 282.

7 MüKo/Schmitt, BGB, 5. Aufl., 2009, §7, Rn. 18.
8  principebis aseTi saxiT CamoTvla efuZneba Semdeg literaturas: Wanturia, samoqalaqo 

samarTlis zogadi nawili, 2011, gv. 208-209.
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2. ramdenime sacxovrebeli adgilis qonis SesaZlebloba

ramdenime sacxovrebeli adgilis qonis uflebamosileba piris 

mier Tavisufali arCevanis gakeTebis SesaZleblobidan gamomdinare-

obs. aRniSnuli ar exeba iseT SemTxvevebs, rodesac pirs droebiTi 

sacxovrebeli sadgomi miecema sxva farTze9 an Tavad irCevs mas.

ramdenime sacxovrebeli adgilis arseboba ar gulisxmobs ramdenime 

adgilze piris registracias. aseTi daTqma umTavresad, sajaro-sa-

marTlebrivi valdebulebebis ganxorcielebis safuZvlebidan gamom-

dinareobs, vinaidan garkveuli sajaro miznebis Sesasruleblad, pirs 

konkretuli Caweris adgili mxolod erT misamarTze unda gaaCndes.

3. gansxvaveba sacxovrebel adgilsa da adgilsamyofels Soris

sacxovrebeli adgilisgan gansxvavebiT, adgilsamyofeli war-

moadgens piris mier droebiT gamosayenebel adgils. Tu pirs ad-

gilsamyofeli ar aqvs sacxovrebel adgilad gansazRvruli, maSin igi 

CaiTvleba droebiT sacxovrebel sadgomad, romelic SeiZleba iyos 

dasasvenebeli adgili, an nebismieri iseTi adgili, sadac piri mudmi-

vad dafuZnebasa da cxovrebas ar gadawyvets. 

adgilsamyofels meoradi datvirTva gaaCnia. aRniSnuli, upir-

veles yovlisa, samoqalaqo-saproceso normebidan gamomdinareobs, 

romlis mixedviTac, sarCeli mopasuxis adgilsamyofelis mixedviT 

mxolod im SemTxvevaSi Seitaneba, Tu mas sacxovrebeli adgili ar 

gaaCnia.10 

4. gansxvaveba sacxovrebel adgilsa da registraciis adgils Soris

 

pirs gaaCnia uflebamosileba, registracia ganaxorcielos ro-

gorc sacxovrebel, ise sxva adgilze. saqarTvelos kanonmdebloba ar 

adgens aRniSnuli ori cnebis erTmaneTisgan gamomricxav garemoebas.11 

registraciis adgili umetes SemTxvevaSi mxolod erT uZrav nivTze 

xdeba, maSin, rodesac gansaxilveli normiT pirs SeiZleba ramdenime 

sacxovrebeli adgili gaaCndes. 

registraciis adgilis gansazRvra praqtikul daniSnulebas, upir-

veles yovlisa, sajaro-samarTlebrivi urTierTobebis dros povebs. 

magaliTad, saqarTvelos saarCevno kodeqsidan gamomdinare, romlis 

safuZvelzec (31 III), amomrCevelTa erTian siaSi amomrCevlis monace-

mebi Seitaneba misi registraciis adgilis mixedviT. registraciis 

ganxorcieleba avtomaturad ar warmoSobs piris sacxovrebeli ad-

gilis dafuZnebas.12

9 ix. sus ganCineba _ aRwerilobiTi nawili, 23 ivlisi, 2012, №as-791-755-2012.

10 ix. sus ganCineba, 28 ivlisi, 2010, №bs-823-796(g-10). 

11 ix. sus ganCineba _ aRwerilobiTi nawili, 4 noemberi, 2008, №as-595-822-08.

12 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 208.
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5. gansxvaveba fizikuri piris sacxovrebel adgilsa da iuridiuli 

piris iuridiul misamarTs Soris

iseve rogorc fizikuri piris sacxovrebeli adgilis gansaz-

Rvrisas, iuridiuli piris iuridiul misamarTs (adgilsamyofels) 

mniSvnelovani datvirTva gaaCnia rogorc kerZo, ise sajaro-samarT-

lebrivi urTierTobis mowesrigebisTvis (magaliTad, saproceso 

normebidan gamomdinare).13 aRniSnulis erT-erT SemTxvevas regis-

traciisTvis adgilsamyofelis miTiTebis savaldebuloba warmoad-

gens. fizikuri piris arseboba Tu SesaZlebelia sacxovrebeli adgilis 

miTiTebis gareSe, iuridiuli piris registracia da Sesabamisad, misi 

saxeliT saqmianobis ganxorcieleba iuridiuli misamarTis gareSe 

dauSvebelia. aRniSnuli daTqma, upirveles yovlisa, kanonmdeblis 

mier iuridiuli piris geografiuli mdgomareobis aRsaniSnavad ga-

moiyeneba.14 sacxovrebeli adgili SeiZleba gaaCndes mxolod fizikur 

pirs. iuridiul pirs ki mxolod iuridiuli misamarTi gaaCnia. 

III. 20 II arasrulwlovnisa da sameurveo piris 

sacxovrebeli adgili

 

kanoni pirdapir gansazRvravs sacxovrebeli adgilis sakiTxs im 

pirebisTvis, romelTac ar gaaCniaT SesaZlebloba, damoukideblad 

airCion igi (kanoniT gansazRvruli sacxovrebeli adgili).15 erTi 

mxriv, aseT pirad SeiZleba miCneul iqnes nebismieri fizikuri piri, 

romelsac ar miuRwevia srulwlovanebis asakisTvis (garda emansipaci-

is SemTxvevisa) an/da meore mxriv, piri, romelsac kanoniT dadgenili 

wesiT daniSnuli hyavs meurve da miCneulia araqmedunarian pirad.16 

arasrulwlovnis sacxovrebeli adgili kanoniTaa gansazRvruli 

im SemTxvevaSic, Tu meuRleebi ganqorwindebian da cal-calke gad-

awyveten cxovrebas (1201). aseT SemTxvevaSi, swored maT mier unda 

iqnes SeTanxmeba miRweuli, Tu ra CaiTvleba arasrulwlovnisTvis 

kanoniT gaTvaliswinebul sacxovrebel adgilad.

IV.20 III sacxovrebeli adgilis gauqmebis samarTlebrivi winapirobebi

sacxovrebeli adgilis gauqmeba umetes SemTxvevaSi xdeba axali 

sacxovrebeli adgilis dafuZnebiT,17 romlis drosac pirs gaaCnia 

uflebamosileba, sakuTari neba daafiqsiros Sesabamis organoSi. iZu-

lebis wesiT sacxovrebeli adgilis datovebis SemTxvevaSi misi gauqme-

13 ix. MüKo/Reuter, BGB, 5. Aufl., 2009, § 24, Rn. 1.
14 ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 207.

15 iqve, gv. 205. 

16 Wanturia, sk-is komentari, wigni I, mux. 20, gv. 88.

17 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 212. 
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ba dauSvebelia da pirs rCeba Zveli sacxovrebeli adgili.18 aseTi 

magaliTi SeiZleba iyos kanonier ZalaSi Sesuli sisxlissamarTle-

brivi ganaCeni, saomari mdgomareobis gaTvaliswinebiT Sesabamisi 

adgilis datoveba;19 aRniSnuli sakiTxi zog SemTxvevaSi specialuri 

normis mowesrigebis sagania. magaliTad, „saqarTvelos okupirebu-

li teritoriebidan iZulebiT gadaadgilebul pirTa _ devnilTa 

Sesaxeb“ saqarTvelos kanoni, romelic devnilis mudmivi sacxovre-

beli adgilis cnebas gansazRvravs.20 miuxedavad iZulebiTi wesiT 

gadaadgilebisa, aRniSnuli piri warmoadgens saqarTvelos sxva mo-

qalaqeebTan gaTanabrebuls da misi uflebebi sacxovrebeli adgilis 

arCevis sakiTxTan dakavSirebiT arsebiTad ar unda gansxvavdebodes 

Camoyalibebuli qcevis wesisgan.21 

sacxovrebeli adgilis gauqmebis dauSveblobaa gansazRvruli, 

aseve maSin, rodesac piri saxelmwifoebriv valdebulebas asrulebs, 

rac samxedro samsaxurSi msaxurobas an SeiZleba diplomatiuri misi-

iT sxva qveyanaSi samsaxurebrivi uflebamosilebis ganxorcielebas 

gulisxmobdes da sxv.

V. kavSiri sxva samarTlebriv institutebTan

1. piris ugzo-ukvlod dakargulad aRiareba

21-e muxlis mixedviT, sacxovrebel adgilze piris gamoCenis sa-

kiTxs gadamwyveti mniSvneloba eniWeba mis uflebebsa da valdebule-

bebTan dakavSirebiT, romlis safuZvelzec ugzo-ukvlod dakargu-

lad aRiareba swored sacxovrebeli adgilisa da adgilsamyofelis 

sakiTxzea dafuZnebuli.

2. valdebulebiTi samarTali

 

sacxovrebeli adgilis samarTlebrivi instituti mniSvnelovan 

rols ikavebs valdebulebiT samarTalSi, sadac aRniSnulTan uSual-

od kavSirSia: xelSekrulebis calkeuli debulebis ganmartebis (337), 

18 kobaxiZe, samoqalaqo samarTalis zogadi nawili, gv. 132.

19 ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 212.

20  Sedarebis TvalsazrisiT ixileT sus ganCineba, 9 ivnisi, 2011, #bs-1896-1849(k-10), 

romelic devnilTa mudmivi sacxovrebeli adgilis statuss gansazRvravs (sasamarTlo 

gadawyvetileba efuZneba „iZulebiT gadaadgilebul pirTa _ devnilTa Sesaxeb“ saqa-

rTvelos kanonSi gaweril mowesrigebas, romelic 2014 wels gauqmebul iqna, xolo mis 

nacvlad moqmedebs „saqarTvelos okupirebuli teritoriebidan iZulebiT gadaadgile-

bul pirTa _ devnilTa Sesaxeb“ saqarTvelos kanoni. orive SemTxvevaSi Sedarebis kuTx-

iT sasamarTlo praqtikis ganxilva relevanturi xasiaTisaa).

21  saqarTvelos sakonstitucio sasamarTlos 2003 wlis 7 noembris #2/7/219 gadawyveti-

leba saqmeze moqalaqeebi: jano janeliZe, nino uberi, eleonora lagvilava da murTaz 

Todria saqarTvelos parlamentis winaaRmdeg. 
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valdebulebis Sesrulebis adgilis (362 II), kreditoris sacxovrebeli 

adgilis SecvliT gamowveuli xarjebis anazRaurebis (363, aseve 432 

II), fuladi valdebulebis Sesrulebis adgilis (386), Tavdebobis val-

debulebisgan gaTavisuflebis (904 I b) sakiTxebi.

3. samkvidros gaxsnis adgili

 

normis datvirTva gansakuTrebiT mniSnelovania memkvidreobis 

samarTalSi. kerZod, samkvidros gaxsna unda moxdes mamkvidreblis 

sacxovrebeli adgilis mixedviT (1324 I). aRniSnuli norma adgens sam-

kvidros gaxsnis teritoriulobis princips. 

4. saerTaSoriso kerZo samarTali

saerTaSoriso kerZo samarTalSi sacxovrebeli adgilis samarTle-

briv instituts mniSnelovani datvirTva gaaCnia imdenad, ramdenad-

ac swored am ukanasknelis safuZvelze SeiZleba iqnes gadawyvetili, 

ramdenad Seesabameba sakiTxis gadawyveta saqarTvelos sasamarTloe-

bis iurisdiqcias. magaliTad, maT aseTi uflebamosileba SeiZleba 

mieniWoT, Tu mopasuxe mxares saqarTveloSi sacxovrebeli adgili 

eqneba („saerTaSoriso kerZo samarTlis Sesaxeb“ saqarTvelos kanon-

is me-8 muxli). 

5. normis datvirTva sajaro samarTalSi

sacxovrebeli adgilis statusi sajaro samarTalSi ramdenime 

ZiriTadi miznis Sesasrulebladaa gaTvaliswinebuli. magaliTad, 

sagadasaxado miznebi, romlisTvisac sacxovrebel adgils upiratesi 

roli eniWeba. aseve SeiZleba calke gamoiyos sapolicio samarTlis 

dargi, romlis miznebis SesrulebisTvisac dauSvebelia pirs xangr-

Zlivad SeezRudos sacxovrebeli adgiliT sargeblobis ufleba da 

sxv.

VI. normis datvirTva samoqalaqo-saproceso samarTalSi

 

sacxovrebeli adgilis samarTlebrivi instituti saproceso sa-

marTalSi datvirTvas povebs, ramdenadac samoqalaqo sarCeli mo-

pasuxis adgilsamyofelis mixedviT Seitaneba (saerTo gansjadoba). 

aRniSnuli warmoadgens gansjadi sasamarTlos gansazRvris umTavres 

samarTlebriv winapirobas, razec sasamarTlo uwyebis gagzavnis sa-

kiTxia dakavSirebuli (ix. aseve, amave kanonis 38-e muxli).22 

22  ix. mag., sus ganCineba _ aRwerilobiTi nawili, 21 ivlisi, 2014, №as-377-354-2014. 
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muxli 21. piris aRiareba ugzo-ukvlod dakargulad

1. dainteresebuli piris gancxadebis safuZvelze fizikuri piri 

SeiZleba sasamarTlos gadawyvetilebiT aRiarebul iqnes ugzo-ukv-

lod dakargulad, Tu misi adgilsamyofeli ucnobia da ori wlis man-

Zilze igi ar gamoCenila Tavis sacxovrebel adgilas. gadawyvetileb-

is kanonier ZalaSi Sesvlis Semdeg kanoniT memkvidreebi moipoveben 

uflebamosilebas, ukvalod dakargulis qoneba marTon mindobili 

sakuTrebis saxiT, maT Soris, miiRon misgan sargebeli. am qonebidan 

miecema sarCo ugzo-ukvlod dakargulis rCenaze myof pirebs da dai-

fareba valebi.

2. ugzo-ukvlod dakargulad aRiarebuli piris dabrunebis an misi 

adgilsamyoflis aRmoCenis SemTxvevaSi uqmdeba sasamarTlos gad-

awyvetileba misi qonebis marTvis Sesaxeb. meurneobis saTanado gaZ-

RoliT miRebuli sargeblis anazRaurebis moTxovnis ufleba mas ara 

aqvs.
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I. zogadi debulebani

 

fizikuri piris ugzo-ukvlod dakargulad aRiareba warmoadgens 

samarTlebriv prezumfcias,1 romelic garkveul faqtorebze dayrd-

nobiT efuZneba dasabuTebul eWvs.2 aRniSnuli warmoadgens me-11 mux-

lisgan gansxvavebul SemTxvevas, rodesac piris uflebaunarianobis 

dasruleba ara mis fiziologiurad dadasturebul gardacvalebaze 

(11 III), aramed varaudzea damyarebuli.3 Tavis mxriv, varaudi unda 

iyos Sesabamisi dasabuTebiT gajerebuli. mxolod dainteresebuli 

piris mosazreba da mis mier savaraudo faqtebis wardgena ver gaxde-

ba Sesabamisi piris ugzo-ukvlod dakargulad aRiarebis samarTle-

brivi winapiroba.4 

ugzo-ukvlod dakargulad aRiarebis uflebamosileba gaaCnia mxo-

lod sasamarTlos. kanoni am kuTxiT imperatiul moTxovnas ayenebs. 

aRniSnuli gamomdinareobs piris uflebebis dacvis miznidan, romlis 

dadasturebisTvis savaldebuloa Sesabamisi mtkicebulebis arsebo-

ba.5 sasamarTlos mier saqmis ganxilva ar iqneba mizanSewonili, Tu 

sakiTxis gadawyveta administraciuli wesiT moxdeba.6 

II. 21 I ugzo-ukvlod dakargvis samarTlebrivi instituti

1. dainteresebuli piris cneba

kanoni ar gansazRvravs, Tu vin SeiZleba iyos dainteresebuli 

piri, romelic sasamarTloSi udavo warmoebis saqmes daiwyebs piris 

ugzo-ukvlod dakargulad aRiarebis Taobaze. amdenad, yovel konk-

retul pirs aqvs uflebamosileba, mimarTos aRniSnulis Sesaxeb 

sasamarTlos da swored sasamarTlo gamoarkvevs SemdgomSi, Tu ram-

denadaa saxeze ganmcxadebeli piris iuridiuli interesi. aseTi in-

teresi7 SesabamisobaSi modis mizanTan, romelic ganmcxadebels aseTi 

gadawyvetilebis gamotanis TvalsazrisiT unda gaaCndes.8

dainteresebul pirs SeiZleba warmoadgendes samoqalaqo aqteb-

is ganmaxorcielebeli organo, aseve nebismieri is organo, romelic 

dainteresebulia saqmis sworad gadawyvetis kuTxiT.9 amasTan, sasa-

marTlom unda uzrunvelyos yvela im piris CarTva saqmeSi, visac 

kanonieri interesi eqneba saqmis gadawyvetis TvalsazrisiT da aseve 

1 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 189.

2 pepanaSvili, saqarTvelos samoqalaqo kodeqsis komentari, wigni I, 2014, gv. 203.

3 kereseliZe, uzogadesi cnebebi, gv. 108.

4 ix. sus ganCineba, 28 Tebervali, 2006, №as-923-1157-05.

5 ix. mag., sus ganCineba, 25 ianvari, 2011, №as-681-637-2010.

6  ZlieriSvili, samoqalaqo-saproceso samarTlis calkeuli sakiTxebi, 2007, gv. 35. 

7 pepanaSvili, saqarTvelos samoqalaqo kodeqsis komentari, wigni I, 2014, gv. 200.

8 ZlieriSvili, samoqalaqo-saproceso samarTlis calkeuli sakiTxebi, 2007, gv. 45.

9 iqve, gv. 27. 
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survili eqneba, monawileobis miRebis safuZvelze Sesabamisi mosaz-

reba waradginos.10 im SemTxvevaSi, Tu sasamarTlom ar CarTo dainte-

resebuli pirebi saqmeSi, SesaZlebelia maT mier kanoniT dadgenili 

wesiT sasamarTlo gadawyvetileba saapelacio wesiT iqnes gasaCivre-

buli (kanonier ZalaSi Sesuli gadawyvetilebis SemTxvevaSi ganisaz-

Rvreba calkeuli mowesrigeba).11 aRniSnuli asabuTebs dainteresebu-

li piris CarTvis mniSvnelobis faqts.

2. kumulatiuri winapirobebis arsebobis savaldebuloba

 

dainteresebuli piris gancxadeba, garda misi interesisa, upir-

veles yovlisa, or ZiriTad garemoebas unda efuZnebodes. kerZod, 

im piris Sesaxeb, romlis ugzo-ukvlod dakargulad aRiarebis sak-

iTxs exeba gancxadeba: a) ar unda moipovebodes misi adgilsamyofelis 

Sesaxeb informacia da b) igi ori wlis manZilze ar unda iyos mis 

sacxovrebel adgilas gamoCenili. Tu am oridan erT-erTi piroba 

mainc ar aris saxeze, sasamarTlom ganmcxadebels gancxadebis dakmay-

ofilebaze uari unda uTxras.12 

piris adgilsamyofelad SeiZleba CaiTvalos nebismier qveyanaSi 

arsebuli teritoria, sadac igi droebiT, an uvadod (Tavisi nebiT an 

iZulebis wesiT) aris dafuZnebuli. aseTi SeiZleba iyos ucxo qveynis 

romelime samsaxurSi muSaoba, an ucxo qveyanaSi patimroba da sxv. 

sacxovrebel adgilad CaiTvleba me-20 muxlSi gawerili normis Sesa-

bamisad, piris mier arCeuli aseTi adgili. 

im SemTxvevaSi, Tu piris mimarT xorcieldeba operatiul-sam-

Zebro RonisZieba da igi Segnebulad Tavs aridebs gamoCenas, misi 

maidentificirebeli monacemebis gasajaroebas da sxv., aseTi qmedeba 

ar CaiTvleba piris ugzo-ukvlod dakargvad. mxolod saqarTvelos 

sazRvris gadakveTa ar warmoadgens gansaxilveli normis samarTle-

briv safuZvels,13 rac sasamarTlos mier unda iqnes samarTlebrivi 

winapirobebis saxiT gaziarebuli.14 

3. kanoniT memkvidreebis ufleba-movaleobani

ugzo-ukvlod dakargva Tavis TavSi Sesabamisi samarTlebrivi qme-

debis ganxorcielebis damabrkolebel garemoebas ar warmoadgens.15 

sasamarTlos mier aseTi gadawyvetilebis kanonier ZalaSi Sesvlis 

10  dainteresebuli piris Taobaze ixileT: sus didi palatis ganCineba, 4 noemberi, 2002, 

#3g/ad-204-k-02.

11 ZlieriSvili, samoqalaqo-saproceso samarTlis calkeuli sakiTxebi, 2007, gv. 38-39.

12 iqve, gv. 49.

13 ix. sus ganCineba, 5 aprili, 2013, #as-1612-1513-2012.

14 ZlieriSvili, samoqalaqo-saproceso samarTlis calkeuli sakiTxebi, 2007, gv. 47.

15 ix. sus ganCineba, 15 ivnisi, 2005, #as-42-431-05. 
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Semdeg, ugzo-ukvlod dakargulis kanoniT memkvidreebs (ix. 1336 da 

Semdgomi) mis qonebaze mindobili sakuTrebis saxiT (724 da Semdgomi) 

marTvis ufleba warmoeSobaT. kanoni gansazRvravs sargeblis miRebis 

uflebamosilebasac, rac kanoniT memkvidreebs aseT SemTxvevaSi mes-

ame pirebTan mimarTebiT mas mesakuTris uflebamosilebebs aniWebs.16 

piris ugzo-ukvlod aRiarebis SemTxvevaSi ar ixsneba memkvidreo-

ba.17 aRniSnuli gulisxmobs, rom misi qonebis mesakuTreebi ver gaxde-

bian kanoniT memkvidreebi. magaliTad, kanoniT memkvidre ver daireg-

istrirebs Tavis saxelze dakarguli piris uZrav qonebas da sxv.

kanoniT memkvidreebis uflebamosilebani ganisazRvreba, aseve, 

saproceso-samarTlebrivi normebiTac. saqmeSi, romelSic dakarguli 

unda monawileobdes, mis interesebs is piri daicavs, vinc mindobili 

sakuTrebis gziT axorcielebs qonebis marTvas (samoqalaqo-saproce-

so kodeqsis 101 III muxli).18 

4. ugzo-ukvlod dakargulis rCenaze myofi pirisa da kreditorTa 

dakmayofilebis valdebuleba

dakargulad aRiarebuli piris rCenaze myof pirebs unda miec-

es Sesabamisi sarCo, romlis gamoangariSeba uSualod dakargulis 

qonebidan xorcieldeba. sarCenis uflebamosilebisa da, Sesabamisad, 

marCenalis valdebulebis sakiTxi SesaZlebelia mxareTa mier cal-

ke saxiT iyos SeTanxmebuli (941 da Semdgomi muxlebis Sesabamisad). 

im SemTxvevaSi, Tu ugzo-ukvlod dakarguls gaaCnia vali da kred-

itorTa mier warmodgenilia utyuari mtkicebuleba (xelSekruleba 

an nebismieri saxis SeTanxmeba, romelic kanonmdeblobasTan iqneba 

SesabamisobaSi mosuli) aRniSnulis Taobaze, kanoniT memkvidreebs 

aseve warmoeSobaT valdebuleba, kanoniT gansazRvruli wesis dacviT 

moaxdinon Sesabamisi valis dafarva.

III. 21 II ugzo-ukvlod dakargulis dabrunebis 

samarTlebrivi Sedegebi

1. sasamarTlo gadawyvetilebis gauqmeba

 

piris ugzo-ukvlod dakargulad aRiarebis Sesaxeb sasamarTlo 

gadawyvetilebis gauqmeba dasaSvebia or SemTxvevaSi: a) Tu dakargu-

li piri dabrundeba da dadgindeba misi cocxlad yofnis faqti an b) 

Tu aRmoCenili iqneba dakarguli piris adgilsamyofelis Sesaxeb in-

formacia. sasamarTlo gadawyvetilebis gauqmebis Taobaze Sesabami-

16 pepanaSvili, saqarTvelos samoqalaqo kodeqsis komentari, wigni I, 2014, gv. 202.

17 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 194.

18 ix. sus ganCineba, 5 aprili, 2013, #as-1612-1513-2012. 
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si mimarTvis gakeTebis uflebamosileba gaaCnia dainteresebul pirs, 

romlis mimarTvis safuZvelzec iqna igi ugzo-ukvlod dakargulad 

aRiarebuli, aseve nebismier sxva dainteresebul pirsa da uSualod 

pirs, romelsac exeba sasamarTlo gadawyvetileba. aseT SemTxvevaSi, 

Tu damtkicdeba piris realuri arsebobis faqti, sasamarTlo auqmebs 

Tavis winandel gadawyvetilebas da axali gadawyvetilebis safuZv-

elze samoqalaqo aqtebis registraciis organoSi uqmdeba sasamarT-

los Zveli gadawyvetileba (ix. saqarTvelos samoqalaqo-saproceso 

kodeqsis 321-e muxli).

2. anazRaurebis moTxovnis farglebi

 

piris ugzo-ukvlod dakargulad sasamarTlo gadawyvetilebis 

gauqmebis SemTxvevaSi, pirs ubrundeba is qoneba, rac mas dakargvam-

de gaaCnda. aseT SemTxvevaSi, dabrunebul pirs moTxovnis dayenebis 

SesaZlebloba ar gaaCnia mxolod im qonebaze, romelic sarCos saxiT 

iqna gacemuli an romliTac kreditorTa moTxovnebis dakmayofileba 

ganxorcielda. 

dabrunebul pirs ar gaaCnia ufleba, moiTxovos misi qonebis 

safuZvelze kanoniT memkvidreTa mier meurneobis saTanado gaZRo-

liT miRebuli sargeblis anazRaureba. aseTi sargebeli SeiZleba 

iyos nebismieri qonebrivi sikeTe, romelsac kanoniT memkvidre misi 

qonebis kanonieri gankargvis safuZvelze miiRebda, magaliTad, nay-

ofi. misi mesakuTre xdeba piri, romelic mindobili sakuTrebis gziT 

axorcielebda dakarguli piris qonebis marTvas da romelic swored 

am qonebis gankargvis safuZvelze miRebul Semosavals warmoadgens.19 

meurneobis saTanado gaZRoliT miRebuli sargeblis anazRaurebis 

moTxovnis ufleba dabrunebul pirs warmoeSoba mxolod im SemTx-

vevaSi, Tu dadasturdeba, rom mindobili sakuTrebis uflebis mqone 

piri mis mimarT arakeTilsindisierad moqmedebda. magaliTad, ico-

da misi adgilsamyofelis Sesaxeb da Segnebulad ar Seatyobina sasa-

marTlos da sxv.20 

IV. ugzo-ukvlod dakargulad aRiareba, rogorc piris gardacvlilad 

gamocxadebis winapiroba

ugzo-ukvlod dakargulad aRiareba piris gardacvlilad gamoc-

xadebis ucilobel winapirobas ar warmoadgens, magram praqtikuli 

daniSnulebidan gamomdinare, umetes SemTxvevaSi, es amgvarad xor-

19  gansxvavebuli mosazrebaa gamoTqmuli literaturaSi. ixileT: pepanaSvili, saqarT-

velos samoqalaqo kodeqsis komentari, wigni I, 2014, gv. 202.

20 iqve. gv. 204
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cieldeba.21 garda kanoniT gansazRvruli vadebisa, gansazRvrulia 

ramdenime samarTlebrivi instituti, sadac ugzo-ukvlod dakargu-

lad piris aRiareba samarTlebrivad winmswrebi movlenaa piris gar-

dacvlilad gamocxadebis faqtTan mimarTebiT. magaliTad, qorwineb-

is aRdgenis SesaZlebloba, romelic ugzo-ukvlod dakarguli piris 

mimarT axali sasamarTlo gadawyvetilebis gamotanis SemTxvevaSi, 

aseTi qmedebis ganxorcielebas iTvaliswinebs (1135). qorwinebis 

aRdgenas win unda uswrebdes qorwinebis Sewyvetis faqti, romlis 

momwesrigebel normebSi ugzo-ukvlod dakargvis Taobaze araferia 

naxsenebi (1122). amasTan, erT dRes gardacvlil pirTa memkvidreo-

bisa (1321) da gardacvlilad piris gamocxadebis Semdeg samkvidros 

gaxsnis (1322) sakiTxTan mimarTebiT ugzo-ukvlod dakargulad aRi-

areba kanonis safuZvelze swored piris gardacvlilad gamocxadebis 

winapirobadaa gansazRvruli.

V. kavSiri sxva samarTlebriv institutebTan

1. sakuTrebis mindoba

 

dakarguli piris qonebis marTvis sakiTxTan mimarTebiT gamoiyene-

ba 724-e da Semdgomi muxlebi, romelic Tavisi arsiT, aseve, davalebis 

xelSekrulebis (709 da Semdgomi) ZiriTadi principebis gaTvaliswine-

basac moicavs. gansaxilveli normis miznebidan gamomdinare, saxezea 

sakuTrebis mindobis kanonismieri urTierToba.

2. ugzo-ukvlod dakargulad aRiarebis samarTlebrivi datvirTva 

saojaxo samarTalSi

 

saojaxo samarTalSi ugzo-ukvlod dakargulad aRiarebis samarT-

lebriv instituts ramdenime normasTan gaaCnia kavSiri. kerZod, qor-

winebis aRdgena (1135), bavSvis Svilad ayvanis daqvemdebarebisa (1254 

„a“) da meurveobisa da mzrunvelobis (1275 I; 1279 „v“) sakiTxebi.

3. ugzo-ukvlod dakargulad aRiarebis samarTlebrivi instituti 

saerTaSoriso kerZo samarTalSi

gansaxilveli norma datvirTvas povebs saerTaSoriso kerZo sa-

marTalSi. kerZod, „saerTaSoriso kerZo samarTlis Sesaxeb“ saqarT-

velos kanonis me-11 muxlSi gansazRvrulia ugzo-ukvlod dakargu-

lad aRiarebis Taobaze saqarTvelos sasamarTloebis saerTaSoriso 

kompetencia, romlis winapirobasac aucileblad unda akmayofileb-

des ganmcxadebeli, romelic aseTi saxis moTxovnas daayenebs sasa-

21 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 193.
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marTloSi. magaliTad, ucxo qveyanaSi saqarTvelos moqalaqis gauCin-

arebis SemTxvevaSi da sxv. aseTis arsebobisas, piris ugzo-ukvlod 

dakargulad aRiareba moxdeba saqarTvelos kanonmdeblobis Sesa-

bamisad. analogiurad vrceldeba gansaxilveli samarTlebrivi insti-

tuti piris gardacvlilad gamocxadebis (22) sakiTxTan mimarTebiT.

VI. normis datvirTva saproceso samarTalSi

ugzo-ukvlod dakargulad aRiarebis sakiTxi ganekuTvneba udavo 

warmoebis saqmeTa kategorias, romlis mizansac iuridiuli faqtebis 

dadgena warmoadgens22 da romeli uflebis ganxorcielebis SesaZle-

blobac dakarguli pirisgan damoukideblad dgeba.23 saqarTvelos 

samoqalaqo-saproceso kodeqsi mas XXXVII Tavs uTmobs da detalu-

rad gansazRvravs TiToeul proceduras, romlis ganxorcielebis 

uflebamosileba gaaCnia ganmcxadebel pirs da aseve pirs, romelic 

aRiarebulia ugzo-ukvlod dakargulad, misi gamoCenis SemTxvevaSi. 

ugzo-ukvlod dakargulad aRiarebis (sasamarTlo gadawyvetilebis 

gauqmebis) samarTlebrivi mowesrigeba sasamarTlos mier gardacvli-

lad gamocxadebis identuria. 

gancxadeba sasamarTloSi ganmcxadeblis sacxovrebeli adgilis 

mixedviT unda iqnes Setanili (saqarTvelos samoqalaqo-saproceso 

kodeqsis 317-e muxlis Sesabamisad).24 gancxadebaSi mniSvnelovania 

gansazRvrul iqnes ganmcxadeblis motivacia da is utyuari mtkice-

bulebebi, romelic piris dakargvis faqts adasturebs.25 sasamarT-

los mier ganxilvis sagani unda gaxdes mxolod is faqtebi, rasac 

kanonmdebeli mkacrad gansazRvravs. am mxriv, sxva faqtebis wardge-

nis safuZvelze sasamarTlos mier piris ugzo-ukvlod dakargulad 

aRiareba (aseve gardacvlilad gamocxadeba) dauSvebelia.26

Tu piri, romelic ugzo-ukvlod dakargulad iqna aRiarebuli, 

monawileobda sasamarTlo procesSi (saqmeSi), mis warmomadgenlad 

miCneul iqneba piri, romelsac dakarguli piris qoneba gadaecema sa-

marTavad (saqarTvelos samoqalaqo-saproceso kodeqsis 101-e muxlis 

me-3 nawili).27

22 qurdaZe/xunaSvili, saqarTvelos samoqalaqo-saproceso samarTali, gv. 443.

23  ZlieriSvili, udavo warmoebis gansxvaveba sasarCelo warmoebisagan, Tengiz liluaSvi-

li, saiubileo krebuli, 75, 2003, gv. 319.

24 qurdaZe/xunaSvili, saqarTvelos samoqalaqo-saproceso samarTali, gv. 443.

25 iqve

26  liluaSvili/xrustali, saqarTvelos samoqalaqo-saproceso kodeqsis komentari, meore 

gamocema, 2007, mux. 312, gv. 544.

27 ix. sus ganCineba, 15 ivnisi, 2005, #as-42-431-05. 
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muxli 22. piris gamocxadeba gardacvlilad

1. piri SeiZleba sasamarTlos wesiT gamocxaddes gardacvlilad, Tu 

mis sacxovrebel adgilas xuTi wlis ganmavlobaSi ar moipoveba cnobe-

bi am piris adgilsamyofelis Sesaxeb, agreTve, Tu igi ugzo-ukvlod 

daikarga iseT garemoebaSi, romelic mas sikvdils uqadda, anda savarau-

doa misi daRupva raime ubeduri SemTxvevis gamo da aseTi cnobebi eqvsi 

Tvis ganmavlobaSi ar moipoveba.

2. samxedro mosamsaxure an sxva piri, romelic ugzo-ukvlod dai-

karga saomar moqmedebasTan dakavSirebiT, SeiZleba sasamarTlo wesiT 

gamocxaddes gardacvlilad ara uadres ori wlis gasvlisa saomari mo-

qmedebis damTavrebis dRidan.

3. piris gardacvalebis dRed miiCneva misi gardacvlilad gamocxa-

debis Sesaxeb sasamarTlos gadawyvetilebis kanonier ZalaSi Sesvlis 

dRe.

4. am muxlis pirveli da me-2 nawilebiT gaTvaliswinebul SemTxveveb-

Si sasamarTlos SeuZlia piris sikvdilis dRed aRiaros misi savaraudo 

daRupvis dRe.

I. zogadi debulebani ....................................................................................173 

II. 22 I gardacvlilad gamocxadebis samarTlebrivi

   instituti ..................................................................................................174

1. gansxvaveba piris gardacvlilad gamocxadebasa 

   da piris gardacvalebas Soris .............................................................174

2. gardacvlilad gamocxadebis samarTlebrivi

   winapirobebi ...........................................................................................174

3. dainteresebuli piri ............................................................................175

III. 22 II gardacvlilad gamocxadeba saomari

   moqmedebebis gamo .....................................................................................175

IV. 22 III da 22 IV gardacvalebis dRe piris 

   gardacvlilad gamocxadebisas................................................................176

V. normis kavSiri sxva samarTlebriv institutebTan ...............................176

VI. normis datvirTva saproceso samarTalSi ............................................176

I. zogadi debulebani

 

fizikuri piris gardacvlilad gamocxadeba mniSvnelovani samarT-

lebrivi Sedegis dadgomis winapirobaa. normaSi gansazRvrulia piris 

gardacvalebis varaudis yvela SesaZlo Sedegi. magaliTad, termine-

bi _ „ubeduri SemTxveva“ an „saomari mdgomareoba“ _ swored iseTi 

saxis zogadi ganmartebis sagans warmoadgens, rac SeiZleba Sedegze 

aviakatastrofaze, omze da masze damokidebul varauds emyarebodes.

1
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II. 22 I gardacvlilad gamocxadebis samarTlebrivi instituti

1. gansxvaveba piris gardacvlilad gamocxadebasa da piris gar-

dacvalebas Soris

adamianis gardacvaleba 11 III muxlis safuZvelze misi uflebau-

narianobis dasrulebis samarTlebriv winapirobas warmoadgens. gar-

dacvaleba warmoadgens garkveuli movlenebis erTobliobas, pro-

cess, romlis dasasrulic tvinis ujredebis funqciis Sewyvetaa.1 

aseTi faqtis arsebobis SemTxvevaSi varaudi, TiTqos piri ar aris 

gardacvlili, samarTlebriv safuZvels iqneba moklebuli, rac, piri-

qiT, umniSvnelovanes datvirTvas povebs piris gardacvlilad ga-

mocxadebis sakiTxis SemTxvevaSi. amasTan, maregistrirebeli organo 

ar aregistrirebs pirs gardacvlilad maSin, rodesac gardacvlilad 

gamocxadebis Taobaze sasamarTloSia Sesabamisi warmoeba dawyebuli.2 

piris gardacvlilad gamocxadebiT iwyeba an mTavrdeba misi ufle-

baunarianoba.3 aRniSnuli gamomdinareobs im Tanmdevi samarTlebrivi 

Sedegisgan, romelic gardacvalebis identuria.4 miuxedavad amisa, 

aseTi Sedegi, magaliTad, eqimis daskvnisgan gansxvavebiT,5 mxolod 

varauds da am varaudis safuZvelze Sesabamis faqtebs (piris dakarg-

vis an sikvdilis Taobaze an/da sxv.) efuZneba. 

2. gardacvlilad gamocxadebis samarTlebrivi winapirobebi

 

piris gardacvlilad gamocxadebisTvis saWiroa arsebobdes kanon-

iT dadgenili winapirobebi. aseTi saxis SemTxvevaa, rodesac, am piris 

sacxovrebel adgilas misi adgilsamyofelis Sesaxeb xuTi wlis ganmav-

lobaSi araa cnobili. sacxovrebel adgilas misi adgilsamyofelis 

Sesaxeb informacia SeiZleba icodes im pirma, vinc uSualod cxov-

robs an droebiT sargeblobs aRniSnuli misamarTiT. arsebuli pre-

zumfciis Tanaxmad, igi SeiZleba iyos dakarguli piris axlobeli, 

naTesavi, ojaxis wevri da sxv.

gardacvlilad gamocxadebis moTxovniT sasamarTlosadmi mimarT-

va dasaSvebia im SemTxvevaSic, Tu piri aRiarebulia ugzo-ukvlod 

dakargulad iseT viTarebaSi, romelic mas sikvdils uqadda. aRniSnu-

li daTqma erTgvarad warmoadgens 21-e muxlis, rogorc winapiro-

bis gamoyenebis samarTlebriv instituts. mesame winapiroba, romlis 

1 kereseliZe, uzogadesi cnebebi, gv. 103. 

2 ZlieriSvili, samoqalaqo-saproceso samarTlis calkeuli sakiTxebi, 2007, gv. 32.

3  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 178. avtors ganviTarebuli 

aqvs mosazreba, Tu ramdenad marTebulia gardacvlilad gamocxadebis sakiTxis gar-

dacvalebasTan gaigiveba.

4 pepanaSvili, saqarTvelos samoqalaqo kodeqsis komentari, wigni I, 2014, gv. 207.

5 sikvdilis dadastureba gansazRvrulia specialuri kanoniT. ix. iqve, gv. 135.

2
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drosac piris gardacvlilad gamocxadebaa SesaZlebeli, esaa ubed-

uri SemTxvevis saxeze arseboba, romlis drosac misi daRupva savarau-

do unda iyos. ase magaliTad, xanZari, aviakatastrofa da sxv.6 ubed-

uri SemTxvevis arsebobisas, kanoni iTvaliswinebs gamonaklis saerTo 

xuTwliani vadidan da mxolod eqvs Tves gansazRvravs. aseTi vadis 

dacvisTvis aucilebeli winapirobaa, rom ubeduri SemTxvevis faqti 

dadasturebul iqnes Sesabamisi organos mier an moipovebodes utyu-

ari mtkicebulebani faqtis dadgomis Taobaze.

CamoTvlili sami pirobidan erT-erTis saxeze arseboba piris gar-

dacvlilad gamocxadebis samarTlebriv safuZvels warmoadgens. 

termini „agreTve“ gagebul unda iqnes, rogorc „aseve“, „an“, rac 

e.w. kumulatiuri winapirobebis arsebobis savaldebulo xasiaTs ar 

gulisxmobs. kerZod, CamoTvlili sami pirobidan romelimes saxeze 

arsebobis SemTxvevaSi sasamarTlos gadawyvetileba, piris gardacv-

lilad gamocxadebis Taobaze kanonieri iqneba.

3. dainteresebuli piri

dainteresebuli piri, romelic sasamarTlos gardacvlilad ga-

mocxadebis Taobaze mimarTavs, SeiZleba iyos nebismieri subieqti. 

21-e muxlis darad, gancxadebis sasamarTloSi wardgenis Semdeg uSu-

alod sasamarTlos kompetencias warmoadgens gansazRvros is, Tu 

ramdenadaa, erTi mxriv, piris realuri interesi saxeze da meore 

mxriv, ramdenadaa is samarTlebrivi winapirobani daculi, romlis 

farglebSic piri SeiZleba gardacvlilad iqnes gamocxadebuli.7

 

III.22 II gardacvlilad gamocxadeba saomari moqmedebebis gamo

saomari moqmedebebis gamo piris gardacvlilad gamocxadeba war-

moadgens piris dakargvis specialur SemTxvevas,8 romlis arsebobis 

SemTxvevaSic, saomari moqmedebebis damTavrebidan orwlian vadas 

gansazRvravs kanoni. is, Tu ra dRe SeiZleba iqnes miCneuli saomari 

moqmedebebis dasrulebis TariRad, ganisazRvreba specialuri kanon-

iT. aRniSnuli kanoniT gaTvaliswinebulia saqarTvelos prezidentis 

mier Sesabamis brZanebulebaSi saomari moqmedebebis periodulobis 

gansazRvris uflebamosileba, rac, Tavis mxriv, SeiZleba swored 

saomari moqmedebebis dasrulebis TariRs ukavSirdebodes.9

6 pepanaSvili, saqarTvelos samoqalaqo kodeqsis komentari, wigni I, 2014,  gv. 206. 

7 iqve, gv. 205-206.

8 kereseliZe, uzogadesi cnebebi, gv. 113.

9 pepanaSvili, saqarTvelos samoqalaqo kodeqsis komentari, wigni I, 2014, gv. 209.

6
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IV.22 III da 22 IV gardacvalebis dRe piris

gardacvlilad gamocxadebisas

piris gardacvlilad gamocxadebisas piris gardacvalebis dRed 

CaiTvleba saqarTvelos samoqalaqo-saproceso kodeqsis 264-e mux-

liT gaTvaliswinebuli wesiT, sasamarTlo gadawyvetilebis kanoni-

er ZalaSi Sesvlis dRe. sasamarTlos gaaCnia uflebamosileba, Tavad 

gansazRvros piris gardacvlilad gamocxadebis dRe. aseT SemTxveva-

Si man unda ixelmZRvanelos im TariRiT, romelic piris savarau-

do daRupvis dRes warmoadgens. magaliTad, dRe, romelic gamoZieb-

is Sedegad, piris gardacvalebis damadasturebel „yvelaze ufro 

savaraudo“ dros warmoadgens, iqneba es aviakatastrofis TariRi Tu 

sxv.10 

sasamarTlo gadawyvetilebis Tanaxmad, moxdeba Sesabamisi piris 

Taobaze uflebamosil organoSi Sesabamisi monacemebis registracia. 

aRniSnuli mowesrigebulia specialuri kanoniT.11 

im SemTxvevaSi, Tu dadgenili ar aris saomari moqmedebebis das-

rulebis zusti TariRi, an ar moipoveba zusti samarTlebrivi doku-

menti aRniSnulis Taobaze, sasamarTlom unda ixelmZRvanelos 123-e 

muxlis Tanaxmad. Sesabamisad, man piris gardacvalebis dRed unda 

miiCnios saomari moqmedebebis dasrulebis wlidan ori wlis gasvlis 

Semdeg, wlis ukanaskneli kalendaruli dRe.12 

V. normis kavSiri sxva samarTlebriv institutebTan

 

im samarTlebrivi institutebidan, romelTac kavSiri gaaCni-

aT gansaxilvel normasTan, gamosayofia: saojaxo samarTali (piris 

gardacvlilad gamocxadeba qorwinebis Sewyvetis erT-erTi samarT-

lebrivi safuZvelia _ 1122 „b“); memkvidreobis samarTali (gardacv-

lilad gamocxadebis Taobaze sasamarTlo gadawyvetilebis kanoni-

er ZalaSi Sesvlis dRe CaiTvleba samkvidros gaxsnis drod _ 1322) 

da sxv.13 piris gardacvlilad gamocxadeba mniSvnelovan datvirTvas 

povebs valdebulebiT samarTalSic. kerZod, 453 I muxlis Tanaxmad, 

gansazRvruli pirobis arsebobasTan erTad, movalis gardacvaleba 

valdebulebis Sewyvetas iwvevs, xolo 453 II muxli analogiur sa-

marTlebriv Sedegebze kreditoris uflebamosilebaze dayrdnobiT 

saubrobs. norma datvirTvas povebs, aseve, saerTaSoriso kerZo sa-

marTalSic, sadac sakiTxis mowesrigeba ugzo-ukvlod dakargulad 

aRiarebis (ix. 21-e muxlis komentari) identuria. 

10 kereseliZe, uzogadesi cnebebi, gv. 114.

11  ix. pepanaSvili, saqarTvelos samoqalaqo kodeqsis komentari, wigni I, 2014, gv. 210. 

12 ix. sus ganCineba, 25 ianvari, 2011, №as-681-637-2010.

13 Mäsch, in Beck OK BGB (EGBGB), 2013, Art. 9, Rn. 1.

9
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VI. normis datvirTva saproceso samarTalSi

 

normis datvirTva saproceso samarTalSi udavo warmoebis 

saqmeebis samarTlebrivi institutidan gamomdinareobs. 21-e muxlis 

msgavsad, saqarTvelos samoqalaqo-saproceso kodeqsis XXXVII Tavi 

gansazRvravs piris gardacvlilad gamocxadebisTvis gansaxorciele-

bel TiToeul moqmedebasa da iuridiul proceduras (ix. 21-e muxlis 

komentari).

gardacvlilad gamocxadebis sakiTxiT daintereseba SesaZlebe-

lia sasamarTloSi mxareTa mier arsebuli davis farglebSi, rodesac 

Sesa Zlebelia erT-erTi mxaris interesSi ar Sediodes amgvari faqtis 

dadgena. aseTis arsebobis SemTxvevaSi man aucileblad unda warad-

ginos mtkicebuleba, romliTac moxdeba imis gansazRvra, rom piris 

Sesaxeb, romelic gardacvlilad unda gamocxaddes, informacia moi-

poveba an moipoveboda kanoniT gaTvaliswinebul periodSi (sasamarT-

los mimarTvamde periodSi).14 

sasamarTlo procesSi piris interesebs, romelic Tavdapirvelad 

Tavad monawileobda procesSi, xolo Semdeg gardacvlilad iqna ga-

mocxadebuli, misi kanonieri warmomadgeneli daicavs. aRniSnuli 

iqneba memkvidre, romelTac miiRes qoneba, xolo, Tu memkvidreTagan 

aravis miuRia igi, maSin mxared is piri gamova, vinc samkvidro qonebis 

marTvisa da dacvisTvis dainiSna (saqarTvelos samoqalaqo-saproce-

so kodeqsis 101-e muxlis me-4 nawili).

 

14 ix. sus ganCineba _ aRwerilobiTi nawili, 3 ivnisi, 2013, №19-17-2013.

13

14

15

sergi jorbenaZemuxli 22



178

muxli 23. gardacvlilad gamocxadebulis dabrunebis Sedegebi

1. gardacvlilad gamocxadebuli piris dabrunebis an misi adgil-

samyoflis aRmoCenis SemTxvevaSi sasamarTlo auqmebs Sesabamis gad-

awyvetilebas.

2. dabrunebis drois miuxedavad, pirs ufleba aqvs moiTxovos is Sen-

arCunebuli qoneba, romelic misi gardacvlilad gamocxadebis Semdeg 

usasyidlod gadaeca sxva pirs.

3. is piri, romelmac gardacvlilad gamocxadebulis qoneba sasyid-

liT SeiZina, valdebulia daubrunos mas es qoneba, Tu damtkicdeba, rom 

qonebis SeZenisas man icoda, rom gardacvlilad gamocxadebuli piri 

cocxali iyo.

4. Tu gardacvlilad gamocxadebuli piris qoneba gadaeca saxelmwi-

fos da man moaxdina misi realizacia, maSin gardacvlilad gamocxadeb-

is Sesaxeb gadawyvetilebis gauqmebis Semdeg pirs ubrundeba qonebis 

realizaciiT miRebuli Tanxa.

saqarTvelos 2005 wlis 9 dekembris kanoni №2239 _ ssm I, №54, 20.12.2005w. mux.360

I. zogadi debulebani .................................................................................... 178

II.23 I sasamarTlos mier miRebuli gadawyvetilebis

  gauqmebis savaldebulooba ....................................................................... 179

III.23 II SenarCunebuli qonebis moTxovnis

  SesaZlebloba .............................................................................................. 179

IV.23 III gardacvlilad gamocxadebulis qonebis

   arakeTilsindisieri SemZenis valdebuleba ........................................... 180

V. 23 IV gardacvlilad gamocxadebulis qonebis 

   realizacia saxelmwifos mier ................................................................. 180

VI. kavSiri sxva samarTlebriv institutebTan ........................................... 181

VII. normis datvirTva saproceso samarTalSi ........................................... 181

I. zogadi debulebani

gansaxilveli norma gansazRvravs gardacvlilad gamocxadebuli 

piris dabrunebis samarTlebriv Sedegebs. normis mizania, upirveles 

yovlisa, moaxdinos im piris samoqalaqo uflebebis dacva, romelsac 

sasamarTlo gadawyvetilebiT Seuwyda uflebaunarianoba. amasTan, 

norma gansazRvravs gardacvlilad gamocxadebuli piris qonebriv 

mdgomareobasa da akonkretebs im qcevis wess, rac mas uflebamosils 

xdis, SesaZleblobis farglebSi moiTxovos sargeblis miReba.

Tu piri ar aris gamocxadebuli gardacvlilad, aseve araa aRiare-

buli ugzo-ukvlod dakargulad, magram ar gamoCenila mis sacxovre-

bel adgilze da ar aris piris adgilsamyofelis Sesaxeb informacia, 

1

2
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maSin misi qonebis realizaciis uflebamosileba mis memkvidreebs ar 

warmoeSobaT.

II. 23 I sasamarTlos mier miRebuli gadawyvetilebis

gauqmebis savaldebuloba

 

sasamarTlos mier piris gardacvlilad gamocxadebis Taobaze Se-

sabamisi gadawyvetilebis gauqmeba utyuari mtkicebulebebis safuZ-

velze unda moxdes.1 aseTi SesaZlebloba sasamarTlos mxolod ori 

winapirobis arsebobis safuZvelze gaaCnia: a) Tu dabrundeba dakar-

guli piri an b) Tu aRmoCenil iqneba misi adgilsamyofeli. sasa-

marTlom mxedvelobaSi unda miiRos nebismieri is monacemi, romelic 

piris arsebobas adasturebs. aRniSnuli vrceldeba im SemTxvevazec, 

rodesac pirs Secvlili aqvs saxeli2 da sxv.

21-e da 22-e muxlebis msgavsad, sasamarTlosadmi Sesabamisi gada-

wyvetilebis gauqmebis moTxovnis Taobaze gancxadebiT mimarTvis 

uflebamosileba gaaCnia nebismier pirs.

III.23 II SenarCunebuli qonebis moTxovnis SesaZlebloba

sasamarTlos gadawyvetilebis gauqmeba dakarguli piris uflebeb-

is aRdgenis samarTlebriv winapirobas warmoadgens.3 amdenad, pirs 

kvlav warmoeSoba is uflebebi, romelic mas dakargulad gamocxade-

bamde hqonda. Tumca, aRniSnulis miuxedavad, pirs moTxovnis dayeneb-

is SesaZlebloba gaaCnia mxolod im qonebaze, romelic SenarCunebulia 

(ar aris sasyidliani xelSekrulebis gziT gadacemuli sxva pirze) 

an, Tu igi sxva pirs usasyidlod gadaeca. magaliTad, memkvidreebi 

(1322-e muxlidan gamomdinare), romelTac qoneba iuridiuli Sedegis 

dadgomis gaTvaliswinebiT gadaecaT an sxva piri, romelmac Cuqebis 

xelSekrulebis (524-e da Semdgomi muxlebi) safuZvelze qoneba usas-

yidlod miiRo.

dakarguli piris dabrunebis SemTxvevaSi kanoni ar iTvaliswinebs 

xandazmulobis vadebs. Sesabamisad, dakarguli piris uflebebis aR-

dgena dasaSvebia sasamarTlo gadawyvetilebis ZalaSi Sesvlidan (22-e 

muxliT gaTvaliswinebuli pirobebis dadgomidan) nebismier period-

Si. 

im SemTxvevaSi, Tu qoneba, romelic mas gaaCnda gardacvlilad 

gamocxadebamde, gaumjobesebuli saxiT iqneba memkvidreTa (usasy-

idlod gadacemul pirTa) mier ukan gadacemuli, dabrunebuli piri 

valdebulia, aanazRauros yvela is xarji, rac kanoniT gansazRvrul 

1 pepanaSvili, saqarTvelos samoqalaqo kodeqsis komentari, wigni I, 2014, gv. 211.

2 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 192.

3 kereseliZe, uzogadesi cnebebi, gv. 114.

3

4

5

6

7
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pirTa mier qonebis gaumjobesebisTvis iqna gaweuli.4 

IV. 23 III gardacvlilad gamocxadebulis qonebis arakeTilsindisieri 

SemZenis valdebuleba

 

gansaxilvel normasTan dakavSirebiT keTilsindisierebis principi 

8 III muxlidan gamomdinareobs. kodeqsis calkeuli debulebebi icavs 

keTilsindisier SemZens (187). iseve, rogorc nebismier sxva samarT-

lebriv urTierTobaSi, dakargulis qonebis SeZenis faqtis mimarTac 

SemZeni am faqtis mimarT keTilsindisieri unda iyos. keTilsindis-

ierebis faqti nivTis gadacemamde unda arsebobdes (Sdr. 187 I).

piri CaiTvleba arakeTilsindisierad, Tu mas gaaCnda nebismieri 

saxis, maT Soris savaraudo informacia, romelic dakarguli piris 

Sesaxeb arsebobis faqts daadasturebda. aseTi SeiZleba iyos dakar-

guli piris memkvidris megobari, biznespartniori, an sxv., romlis 

interessac samomavlod dakargulis qonebis SeZena warmoadgenda. 

mtkicebis tvirTi, romliTac qonebis dabrunebis valdebuleba 

SeiZleba axal SemZens daekisros, gaaCnia mis pirvandel mesakuTres 

(gardacvlilad gamocxadebuls). aseT mtkicebulebas SeiZleba war-

moadgendes nebismieri saxis Setyobineba, an sxva informacia, romel-

ic man qonebis SemZens gardacvlilad gamocxadebamde gaacno (konfi-

dencialurobis miuxedavad).

V. 23 IV gardacvlilad gamocxadebulis qonebis

realizacia saxelmwifos mier

 

gardacvlilad gamocxadebulis qoneba saxelmwifos gadaecema im 

SemTxvevaSi, Tu mas ar gaaCnia kanoniT an anderZiT memkvidre, aseve, 

Tu arc erTma memkvidrem qoneba ar miiRo an/da roca yvela mem-

kvidres memkvidreobis ufleba CamoerTva (1343). saxelmwifos aseT 

SemTxvevaSi warmoeSoba qonebis realizaciis uflebamosileba. 

imis gaTvaliswinebiT, rom qonebis saxelmwifos sakuTrebaSi ga-

dasvla kanoniT dadgenili wesiT ganisazRvreba — keTilsindisieri 

SemZenis samarTlebrivi instituti mxedvelobaSi ar miiReba. Sesa-

bamisad, gardacvlilad gamocxadebuli piris dabrunebis SemTxveva-

Si saxelmwifos warmoeSoba qonebis realizaciidan miRebuli Tanxis 

masze gadaxdis valdebuleba. 

realizaciidan miRebuli Tanxa gansxvavdeba qonebis sabazro Ri-

rebulebisgan. am SemTxvevaSi wina planze saxelmwifo interesis sak-

iTxi iqneba wamoweuli. saxelmwifos qonebis sabazro Rirebulebaze 

bevrad nakleb fasad (simbolur fasad) romc hqondes qoneba real-

izebuli, dabrunebul pirs mainc ar warmoeSoba mis mimarT sabazro 

4 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 192. 

8

9

10
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Rirebulebis anazRaurebis uflebamosileba. 

miuxedavad aseTi saxis sakanonmdeblo Canawerisa, keTilsindisier-

ebis principis dacva saxelmwifos mxridanac aucileblobas warmoad-

gens. Tu pirma, romelic saxelmwifo struqturaSi muSaobs, icoda 

gardacvlilad gamocxadebulis adgilsamyofelis an misi arsebobis 

sxva garemoebis Sesaxeb, masze gavrceldeba zianis anazRaurebis da 

uflebamosilebis Sesabamisad kanoniT gaTvaliswinebuli pasuxismge-

blobis Sesabamisi normebi.

saxelmwifos mier aRniSnuli qonebis usasyidlod mesame pirze 

gadacemis SemTxvevaSi, dabrunebul pirs sakuTrebis SeZenis zogadi 

principebidan gamomdinare ufleba warmoeSoba mosTxovos keTilsin-

disier SemZens misi ukan dabruneba, saxelmwifosgan damatebiTi anaz-

Raurebis miRebis gareSe (187 II).

VI. kavSiri sxva samarTlebriv institutebTan

gardacvlilad gamocxadebulis dabrunebis SemTxvevaSi dab-

runebul pirs aRudgeba is ufleba-movaleobani, rac mas gardacv-

lilad gamocxadebamde kreditorTa an movaleTa mimarT gaaCnda. 

aRniSnuli SesabamisobaSi unda modiodes calkeul samarTlebriv 

normebTan (mag., 590 I da sxv.).

gardacvlilad gamocxadebulis dabrunebis SemTxvevaSi gonivru-

li farglebi mxedvelobaSi unda iqnes miRebuli mis mier nakisri 

valdebulebebis SesrulebasTan dakavSirebiT (Sdr. 453 II). aseT SemTx-

vevaSi, Sesabamisi samarTlebrivi urTierTobis gagrZelebis Taoba-

ze upirates rols mxareTa SeTanxmeba warmoadgens (xelSekrulebaSi 

gawerili e.w. forsmaJoruli garemoebebis gaTvaliswinebiT).

gardacvlilad gamocxadebulis uflebebis aRdgena mowesrigebu-

lia saojaxo samarTalSi, romlis safuZvelzec sasamarTlos gaaCnia 

piris gardacvlilad gamocxadebis (ugzo-ukvlod dakargulad aRi-

arebis) safuZvliT Sewyvetili qorwinebis aRdgenis uflebamosileba 

(1135 I). kanoni iTvaliswinebs uflebamosilebis damabrkolebel gare-

moebas, Tu gardacvlilad gamocxadebuli piris meuRle sxva pirTan 

iuridiul qorwinebaSi imyofeba (1135 II).

VII. normis datvirTva saproceso samarTalSi

gardacvlilad gamocxadebulis Taobaze sasamarTlo gada-

wyvetilebis gauqmeba saqarTvelos samoqalaqo-saproceso kodeqsis 

321-e muxliTaa mowesrigebuli da igi ugzo-ukvlod dakargulad ga-

mocxadebuli piris gamoCenis SemTxvevaSi saproceso warmoebis mom-

wesrigebeli wesebis analogiuria (ix. 21-e muxlis komentari).

14

15

16

17

18

19
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Tavi meore

iuridiuli piri

saqarTvelos 2006 wlis 14 dekembris kanoni №3967 _ ssm I, №48, 22.12.2006w., mux.336

I. zogadi debulebani

muxli 24. cneba. saxeebi

1. iuridiuli piri aris gansazRvruli miznis misaRwevad Seqmnili, 

sakuTari qonebis mqone, organizebuli warmonaqmni, romelic Tavisi 

qonebiT damoukideblad agebs pasuxs da sakuTari saxeliT iZens ufle-

bebsa da movaleobebs, debs garigebebs da SeuZlia sasamarTloSi gamov-

ides mosarCeled da mopasuxed.

2. iuridiuli piri SeiZleba iyos korporaciulad organizebuli, 

wevrobaze dafuZnebuli, wevrTa mdgomareobaze damokidebuli an mis-

gan damoukidebeli da misdevdes an ar misdevdes mewarmeobas.

3. sajaro samarTlis iuridiuli pirebi samoqalaqo-samarTlebriv 

urTierTobebSi monawileoben iseve, rogorc kerZo samarTlis iuridi-

uli pirebi. maTi Seqmnis, organizebisa da saqmianobis wesi ganisazRvre-

ba kanoniT.

4. saxelmwifo da adgilobrivi TviTmmarTveli erTeuli samoqa-

laqo-samarTlebriv urTierTobebSi monawileoben iseve, rogorc ker-

Zo samarTlis iuridiuli pirebi. saxelmwifos an adgilobrivi TviTm-

marTvelobis uflebamosilebebs am dros axorcieleben misi organoebi 

(uwyebebi, dawesebulebebi da a. S.) ise, rom isini ar arian iuridiuli 

pirebi.

5. iuridiuli piri, romlis mizania samewarmeo (komerciuli) saqmi-

anoba, agreTve misi filiali unda Seiqmnas „mewarmeTa Sesaxeb“ saqarT-

velos kanonis Sesabamisad.

6. iuridiuli piri, romlis mizania arasamewarmeo saqmianoba, unda 

daregistrirdes am kodeqsiT dadgenili wesiT.

saqarTvelos 2006 wlis 14 dekembris kanoni №3967 _ ssm I, №48, 22.12.2006w., mux.336

I. normis mizani ..............................................................................................183

II. moZRvreba iuridiuli piris Sesaxeb

   (istoriuli mimoxilva) .............................................................................183

1. ZiriTadi Teoriebi ................................................................................184

2. moZRvrebis warmoSoba saqarTveloSi ..................................................185

III. iuridiuli elementebi ............................................................................186

1. mizani ......................................................................................................187

2. sakuTari qoneba .....................................................................................187
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3. organizebuloba ....................................................................................189

4. damoukidebeli qonebrivi pasuxismgebloba ........................................190

5. sakuTari saxeli .....................................................................................190

6. garigebaunarianoba ................................................................................191

7. saproceso uflebaunarianoba da qmedunarianoba .............................192

IV. iuridiuli piris ZiriTadi tipologiuri

    klasifikatorebi .....................................................................................192

1. korporaciuli organizebuloba ..........................................................192

2. wevrobaze dafuZneba .............................................................................193

3. wevrTa mdgomareobze damokidebuloba da 

    misgan damoukidebloba ........................................................................193

4. samewarmeo da arasamewarmeo saqmianoba .............................................194

I. normis mizani

24-e muxli warmoadgens iuridiuli piris kerZosamarTlebrivi su-

bieqtobisa da am sferoSi misi moqmedebis konceptualur safuZvels.1 

samoqalaqo kodeqsi, kerZo samarTlis iuridiuli pirebisa Tu sx-

vagvari gaerTianebebis, araregistrirebuli kavSirebis (39) gverdiT, 

sxva normebSic miuTiTebs sajaro samarTlis iuridiuli pirebis Se-

saxeb, Tumca maT mimarT mas definiciur-regulatoruli funqcia ara 

aqvs. sajaro samarTlis iuridiuli piri mxolod kerZosamarTlebri-

vi xasiaTis urTierTobebSi eqceva samoqalaqo kodeqsis iurisdiqciis 

qveS, e. i. iZens kerZo samarTlis subieqtobas (8 II, 24).

aRniSnuli muxlis daniSnuleba iuridiuli piris cnebis, saxeebis 

(jgufebis), sajaro samarTlis iuridiuli pirebisa da sxva sajaro 

dawesebulebebis kerZosamarTlebriv sferoSi moqmedebis fundamen-

turi debulebebisa da, aseve, samewarmeo da arasamewarmeo iuridiu-

li pirebis normatiuli safuZvlis gansazRvriT amoiwureba.

24-e muxlis reforma dRemde mxolod erTxel, 2006 wels ganxor-

cielda.2 aRniSnuli cvlileba mTlianad Seexo iuridiuli pirebis 

zogad samoqalaqo samarTals da misi axali ZiriTadi principebi Ca-

moayaliba.

II. moZRvreba iuridiuli piris Sesaxeb (istoriuli mimoxilva)

 

iuridiuli piris Sesaxeb Teoriuli moZRvreba arsebiTad konti-

nenturevropul, ZiriTadad, germanuli samarTlis mecnierebas eku-

1  saqarTvelos samoqalaqo kodeqsis moqmedebisa da regulirebis sferoebis Sesaxeb ix; 

niniZe, samoqalaqo kodeqsis pirveli muxlis struqtura, Wanturia (red.), prof. akaki 

labartyavas saiubileo krebuli, 2013, gv. 151 da momdevno.

2  saqarTvelos 2006 wlis 14 dekembris №3967 kanoni „saqarTvelos samoqalaqo kodeqsSi 

cvlilebebis Setanis Sesaxeb“.

1

2
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Tvnis.3 moZRvrebis zogierTma elementma, rogoric aris, magaliTad, 

iuridiuli piris, misi damfuZneblisa Tu wevrisagan gancalkevebuli 

da damoukidebeli pirovnuloba, gansakuTrebuli ganviTareba hpova 

precedentuli samarTlis sistemaSic.4 aRniSnuli saerTo doqtrinis 

sxvadasxva principi dRes axleburi gagebiT gamoiyeneba.5 qvemoT war-

modgenili iqneba moZRvrebis ramdenime istoriuli aspeqti, romlis 

miuxedavadac, iuridiuli piris Sesaxeb SexedulebaTa ganviTarebis 

mTavar periodad mainc XIX da XX saukune unda CaiTvalos.

1. ZiriTadi Teoriebi

 

samarTlebriv urTierTobaSi subieqtad adamianTa, anu bunebriv 

pirebTan erTad xelovnuri pirebic, organizaciuli warmonaqmnebic, 

e. i. iuridiuli pirebic6 monawileoben (1, 8 I 1). instituciuri Tval-

3  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 224; kereseliZe, uzogadesi 

cnebebi, 2009, gv. 162; Deiser, The Juristic Person, University of Pennsylvania Law Review and Ameri-
can Law Register, Vol. 57, No. 3, 1908, pp. 136-137; terminis postsabWoTa sivrceSi damkvidreb-

is, iuridiuli piris cnebis, rogorc abstraqtul-samarTlebrivi kategoriis Sesaxeb am 

qveynebSi ix.: Knieper/Chanturia/Schramm, Das Privatrecht im Kaukasus und in Zentralasien, BWV 2010, 
S. 85 ff.

4  ix. didi britaneTisa da CrdiloeT irlandiis gaerTianebuli samefos lordTa palatis 

gadawyvetileba Salomanv. A. Saloman & Co. Ltd [1897] AC 22.
5  Sdr. Tanamedrove principi, romelic germanul samarTalSi cnobilia saxeliT Haftungs-

durchgriff, xolo inglisurenovani samarTlis qveynebSi saxeliT — piercing the corporate veil 
(ix. gaerTianebuli samefos saapelacio sasamarTlos gadawyvetileba Adam sv. Cape Indus-
triesplc [1990] Ch 433. aSS-Si aRniSnuli institutis dogmaturi safuZvlebi ix.: Merkt/Göthel, 
US-amerikanisches Gesellschaftsrecht, 2. Aufl., Rn. 376 ff.; am principis qarTulenovan Sesatyvisad 

ukve damkvidrda korporaciuli safarvelis gamWolva, ris Sesaxebac ix. gulaSvili, ko-

rporaciuli safarvelis gamWolva, rogorc kreditorTa dacvis gansakuTrebuli Ron-

isZieba mSobel-Svilobil kompaniaTa urTierTobis konteqstSi, 2011, gv. 69 damomdevno; 

burduli, sawesdebo kapitali da misi funqciebi, Tanamedrove sakorporacio samarTlis 

Teoriuli da praqtikuli sakiTxebi, 2009, gv. 235 da momd. igive principi dafiqsirebu-

lia saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 13 maisis 

gadawyvetilebaSi saqmeze № as-286-272-2013, rogorc gamWoli pasuxismgeblobis dadgoma 

an korporaciuli safarvelis Camoxsna.

6  qarTul samarTlebriv enaSi saxeli iuridiuli piri, safiqrebelia, rusulenovani 

analogis юридическое лицо gavleniT unda damkvidrebuliyo, radgan pirvelad igi 

gamoyenebul iqna saqarTvelos socialisturi sabWoTa respublikis 1923 wlis 18 

agvistos samoqalaqo samarTlis kodeqsis mecamete muxlSi, romelsac definiciuri 

funqcia aqvs da romelic zusti aslia ruseTis sabWoTa federaciuli socialisturi 

respublikis 1922 wlis 31 oqtombris samoqalaqo kodeqsis mecamete statiisa. Tavis 

mxriv, sabWoTa samarTalSi, pirvel sabWoTa samoqalaqo kodifikaciaSi, es termi-

ni germanulenovani ganaTlebis mqone rusi iuristebis, piotr stuCkasa da adolf 

iofes meSveobiT damkvidrda. germanulenovan samarTlebriv termins Juristische Person 
inglisurad juristic person Seesabameba maSin, roca inglisuri saxeli legal person zoga-

dad samarTlebrivad uflebaunarian subieqts, rogorc fizikur, ise iuridiul pirs 

gulisxmobs da mas germanulenovani Rechtspersönlichkeit Seesatyviseba. zogierTi marTl-

wesrigisaTvis, magaliTad, franguli, avstriuli samarTlis sistemisaTvis es movlena 

cnobilia saxelwodebiT moraluri piri _ personne morale (moralische Person). qarTul 

enaze ix. kereseliZe, uzogadesi cnebebi, 2009, gv. 164 da xecuriani, iuridiuli piris 

sakanonmdeblo regulirebis ZiriTadi problemebi, jorbenaZe/kniperi/Wanturia (red.), 

samarTlis reforma saqarTveloSi, 1994, gv, 192 da momdevno.

3
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sazrisiT iuridiuli piris warmoSobis Taobaze germanuli samar-

Talmcodneoba sam ZiriTad Teorias icnobs: fiqciis Teoria, re-

aluri kavSiris Teoria da miznobrivi qonebis Teoria.7 dRes maT 

zogierTi Sexeduleba mxolod istoriul mniSvnelobasRa aniWebs,8 

Tumca sxva mosazrebiT, msjeloba maT Sesaxeb SesaZloa kvlavac aq-

tualuri iyos.9

2. moZRvrebis warmoSoba saqarTveloSi

iuridiuli piris, organizaciuli warmonaqmnis, korporaciuli 

subieqtis pirvelsaxed istoriulad rogorc sxva geografiul re-

gionebSi, ise amierkavkasiaSic vaWar-xelosanTa gaerTianebebi, asnafe-

bi, amqrebi, aseve, raindTa dajgufebebi _ „laSqarni“ da samonastro 

savaneTa saZmoebi ganixileba.10 xelosan-vaWrebis aseTi gaerTianebebis 

arseboba saqarTveloSi X-XII saukuneebSi, xolo asnafTa da amqarTa 

organizaciebis realuroba, samxreT kavkasiis regionSi arabTa sax-

alifos gavlenis gamo, ukve VIII saukunidan dasturdeba.11 sagulisx-

moa, rom cnobebi mravlad moipoveba sakorporacio weswyobilebis 

Sesaxeb imave periodis bizantiaSi, romelTanac qarTul saxelmwifos 

mWidro kavSiri hqonda.12 

ivane javaxiSvili ganixilavs samonastro saZmoTa sakorporacio 

weswyobilebis iseT ramdenime mniSvnelovan niSans Sua saukuneebis 

saqarTveloSi, rogoric aris gaerTianebis xelmZRvaneloba _ „winam-

jdomelobaY“, finansuri mmarTveli _ „meWurWle“, saerTo kreba, ro-

gorc mmarTvelobis umaRlesi organo _ „krebuli yovelTa ZmaTaY“ da 

„yoveli savsebaY ZmaTaY“, gadawyvetilebis miReba saerTo nebis safuZ-

7  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 224-228; 1997 wlis 26 ivnisis 

saqarTvelos samoqalaqo kodeqsis SemuSavebis procesSi zemodasaxelebuli Teoriebis 

ganxilvis Sesaxeb ix. zoiZe, evropuli kerZo samarTlis recefcia saqarTveloSi, 2005, 

gv. 213 da momdevno. aseve ix. qiria, sakorporacio samarTlis sistema saqarTveloSi, 

2011, gv. 18-19 da pepanaSvili, saqarTvelos konstituciis komentari, wigni I, 2014, gv. 

213 da momdevno.

8 Sdr. kereseliZe, uzogadesi cnebebi, 2009, gv. 162.

9  Sdr. Teubner, Enterprise Corporatism: New Industrial Policy and the “Essence” of the Legal Person, 36 
American Journal of Comparative Law 130, 1988, p. 132-133. amasTan, aRniSnul TeoriaTa vrceli 

SefasebisaTvis ix. Deiser, The Juristic Person, University of Pennsylvania Law Reviewand American Law 
Register, Vol. 57, No. 3, 1908, pp. 136-137 da Koessler, The Person in Imagination or Persona Ficta of the 
Corporation, 9 Louisiana Law Review 4, 1949, p. 435 da momdevno. garda amisa, moZRvrebis istori-

uli ganviTarebis Teoria ganixileba franguli samarTlis sistemis TvalTaxedvidanac, 

ris Sesaxebac ix. Ferid/Sonnenberger, Das Französische Zivilrecht, 2. Aufl., 1994, 1 D 301 da momdevno. 

10 javaxiSvili, qarTuli samarTlis istoria, tomi II, 1929, gv. 321.

11 iqve, gv. 321 

12  iqve, 1929, gv. 321; aseve saqarTveloSi italieli, venecieli da genueli vaWrebis urTi-

erTobebis Sesaxeb ix. TamaraSvili, istoria kaTolikobisa qarTvelTa Soris, 2011, gv. 

133-134; savaWro xasiaTis urTierTobis Sesaxeb, zogadad, aseve ix. naTaZe, saqarTvelos 

istoriis mokle sociologiuri mimoxilva, I, 1925.

4
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velze _ „erTiTa ganzraxviTa“, „erTnebaobiTa“, „erTsulobisa mier 

ZmaTaYsa“, „erTiTa sityviTa“.13 

iuridiuli piris, korporaciuli14 warmonaqmnis Sesaxeb msjelobis 

safuZvels iZleva kidev erTi cnebis „erTi guami“ arseboba msgavs is-

toriul wyaroebSi, romelic swored erTiani sxeulis an pirovnebis 

aRmniSvnelad unda gamoiyenebodes. ivane javaxiSvils gamoaqvs daskv-

na, rom qarTuli samarTlis istoriaSi aq irkveva swored im doqtrin-

is arseboba, romelic iuridiuli piris Sesaxeb moZRvrebis saxeliT 

aris cnobili.15 

III. iuridiuli elementebi

iuridiuli pirebis samarTals sxvadasxva marTlwesrigSi gansx-

vavebuli funqciuri agebuleba aqvs.16 24 I muxli iuridiuli piris 

cnebas elementobrivi gansazRvrebiT iZleva da iuridiuli pirebis 

Sesaxeb normebs swored misiT iwyebs. TavisTavad iuridiuli piri 

aris xelovnuri warmonaqmni, romelsac marTlwesrigi bunebiTi piris 

Tvisebebs sZens da amdenad, samarTalsubieqtad miiCnevs da romelic 

asociaciis konstituciur safuZvels emyareba.17 amasTan, iuridiu-

li piris saqarTvelos samoqalaqo kodeqsiseuli gansazRvreba srul 

TanxvedraSia korporaciuli warmonaqmnis ganviTarebul samarT-

lebriv sistemebSi gavrcelebul definiciasTan.18 igi Seicavs Svid 

13  javaxiSvili, qarTuli samarTlis istoria, tomi II, 1929, gv. 324-328; aseve Sdr. wm. 

grigol feraZe, bermonazvnobis istoriisaTvis saqarTveloSi, 2012, gv. 87 da momdevno; 

gvazava, zogierTi cnoba qarTul monasterTa Zvel wes-gangebaTa Sesaxeb, samecniero 

Jurnali logosi, 6/2011, gv. 52-55. erT-erT aseT Cvens dromde moRweul dokuments 

warmoadgens, mag., 1204-1234 wlebiT daTariRebuli „gangebaY vahanis qvabTaY“, doliZe 

(gam.), qarTuli samarTlis Zeglebi, tomi III, 1970, gv. 135-150.

14 laT. corpus _ sxeuli.

15  javaxiSvili, qarTuli samarTlis istoria, tomi II, 1929, gv. 329-330 da momdevno. 

16  mag., iuridiuli pirebis Sesaxeb pirveli normebi germaniis samoqalaqo kodeqsSi (§ 21 

Nichtwirtschaftlicher Verein (arakomerciuli kavSiri) da § 22 Wirtschaftlicher Verein (komerciuli 

kavSiri)) uflebaunarianobis warmoSobis safuZvels gansazRvravs; Sveicariis samoqa-

laqo kodeqsis 52-e muxli iuridiuli piris minimalur niSnebs CamoTvlis da warmoSobis 

moments adgens, xolo momdevno 53-e muxli uflebaunarianobas exeba; espaneTis samoqa-

laqo kodeqsis 35-e muxli kanoniT nebadarTul iuridiul pirebs CamoTvlis da maTze 

moqmed iurisdiqcias gansazRvravs; portugaliis samoqalaqo kodeqsSi, romelic waagavs 

espanur kodeqss, 157-e da 158-e muxlebi analogiuri TanmimdevrobiT gansazRvravs su-

bieqtebs da Semdeg _ dafuZnebis, uflebaunarianobisa da iurisdiqciis sakiTxs; nid-

erlandebis samoqalaqo kodeqsi iuridiuli pirebis skrupulozur mowesrigebas Sei-

cavs, misi meore wignis pirveli sami muxli mxolod CamoTvlis samarTalsubieqtobis 

mqone sajaro, saeklesio-religiur da kerZo pirebs da a. S. Sdr. kereseliZe, uzogadesi 

cnebebi, 2009, gv. 161.

17  saqarTvelos konstitucis 26-e muxli; imave SexedulebisaTvis ix. Wanturia, samoqalaqo 

samarTlis zogadi nawili, 2011, gv. 215, kereseliZe, uzogadesi cnebebi, 2009, gv. 160. 

analogiur princips ganamtkicebs, mag., germaniis ZiriTadi kanonis me-9 muxli. 

18  Wanturia, sk-is komentari, wigni I, 2002, gv. 98; kritikulad: qiria, sakorporacio samar-

Tlis sistema saqarTveloSi, 2011, gv. 19, 22 da momdevno.
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ZiriTad niSans, romelic qvemoT iqneba ganxiluli.

1. mizani

 

iuridiuli piri SeiZleba Seiqmnas mxolod winaswar gansazRvruli 

mizniT. mizani SeiZleba CaiTvalos warmonaqmnis inherentul niSnad, 

vinaidan warmonaqmnis „biografiaSi“ ar arsebobs miznis armqone an 

misadmi indiferentuli periodi. amitom igi iuridiuli piris kon-

stitutiur elementad miiCneva.19 

mizani, rogorc legaluri niSani, moicavs, magram ar Semoifar-

gleba mxolod interesiT, romlis cnebac kanonmdebels SemoRebuli 

ar aqvs. damfuZneblis, damfuZneblebis an wevrebis mizani gacilebiT 

farTod unda iqnes aRqmuli, vidre maTive interesi. interesi Sei-

Zleba iyos yoveldRiur saqmianobasTan, yovel wvrilmanTan daka-

vSirebuli saWiroeba, moTxovnileba maSin, roca mizani gacilebiT 

maRal Rirebulebas warmoadgens.

aRsaniSnavia, rom faqtobriv sinamdvileSi samarTlebrivad da 

warmonaqmnis insaideri mxarisaTvis mniSvnelovani mizani SesaZloa ar 

daemTxves erTmaneTs.20 warmonaqmnis „sainiciativo fazaze“ arsebiTia 

samarTlebrivad relevanturi mizani. 

garda amisa, urTierTobis mxareTaTvis SesaZloa Tavidanve ar-

sebobdes anda SemdgomSi warmoiSvas sxva, arasadamfuZneblo miza-

ni, romelic mniSvnelobiT SeiZleba aRematebodes kidec samarTle-

brivad relevantur, formalurad gacxadebul mizans.

dabolos, saqarTvelos samoqalaqo samarTali zemoganxilul 

niSans ar akavSirebs arc iuridiuli piris specialuri uflebaunari-

anobis wesTan da arc miznobrivi qonebis TeoriasTan. es mizani da mis 

niadagze gansazRvruli saqmianobis sagani iuridiuli piris insaider-

ebs boWavs mxolod Sida urTierTobaSi da gare urTierTobebisaTvis 

mas SeiZleba mxolod naklebad mniSvnelovani funqcia hqondes.21 

2. sakuTari qoneba

24 I muxlis debuleba „sakuTari qonebis mqone“ dazustebas saW-

iroebs. kanonmdeblis mizans iuridiuli piris faqtobrivi qonebrivi 

mdgomareobis xazgasma ar warmoadgens. aq norma miuTiTebs mxolod 

„mesakuTreobis“, qonebis qonis unarze, romelic iuridiul pirs, ro-

gorc fizikuri piris TvisebebiT marTlwesrigis mier aRWurvil su-

19  Wanturia, sk-is komentari, wigni I, gv. 98; aseve, Wanturia, samoqalaqo samarTlis zogadi 

nawili, 2011, gv. 219; aseve, kereseliZe, uzogadesi cnebebi, gv. 166-167.

20  Wanturia, sk-is komentari, wigni I, gv. 99; aseve, Wanturia, samoqalaqo samarTlis zogadi 

nawili, 2011, gv. 219.

21  Wanturia, sk-is komentari, wigni I, gv. 99; aseve, Wanturia, samoqalaqo samarTlis zogadi 

nawili, 2011, gv. 219. 
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bieqts, cxadia, gaaCnia, anu mas SeuZlia, hqondes qoneba.22 

iuridiuli piris (a) qoneba gansxvavdeba misi insaiderebis qonebi-

sagan da (b) igi, rogorc subieqti, TavisTavad ar warmoadgens qonebas 

misi insaiderebis xelSi.

korporaciis23 qonebrivi avtonomia gulisxmobs wevrebisa da gaer-

Tianebis qonebis swored mkacr gamijvnas, e. i. Tuki igi, rogorc su-

bieqti, srulyofili „arsebaa“ qonebrivi unarisa Tu SesaZleblobis 

TvalsazrisiT, maSin ar arsebobs saWiroeba, rom misi qoneba realu-

rad an wevrTa qonebad iTvlebodes da an Tavad iyos mudmivad damok-

idebuli sakuTar wevrebze, vinaidan mas iseve srulfasovnad SeuZlia 

hqondes qoneba, rogorc nebismier uflebaunarian fizikur pirs. 

garda amisa, iuridiuli piri, rogorc subieqti, ar aris qoneba, 

anu, TavisTavad, igi ar miiCneva misi insaiderebis qonebad. cxadia, iu-

ridiuli piri ver iqneba qoneba im mniSvnelobiTac, rom igi, rogorc 

qoneba, ver SeiZens sxva qonebas maSin, roca mas, rogorc subieqts, 

es Seuferxeblad SeuZlia. amasTan, SesaZlebelia iuridiuli piris, 

rogorc cnebis, da misi qonebis, rogorc am cnebis materialuri xa-

siaTis mqone ZiriTadi elementis urTierTasocireba. msgavs, magram 

calkeul, ufro viwro SemTxvevaSi gamoikveTeba mewarmis obieqturi 

da subieqturi mxareebi.24 

iuridiuli piris es elementi _ qoneba _ da misi definica sanivTo 

samarTlis sferos ganekuTvneba.25 mas, rogorc normatiul cnebas, 

ganamtkicebs 147-e muxli.

aRsaniSnavia, rom iuridiuli piris mier qonebis mflobeloba, 

fizikuri piris mier qonebis mflobelobasTan SedarebiT, rogorc am 

qonebis mesakuTred yofnis prezumirebis safuZveli (158 I), SesaZloa, 

garkveuli TaviseburebebiT xasiaTdebodes. aq saubari ar exeba iseT 

qonebas, romelzec sakuTrebis ufleba mxolod sajaro registraci-

iT unda dasturdebodes (158 II 1).

fizikuri piri qonebis mimarT realur, materialur mflobelobiT 

urTierTobaSi SeiZleba imyofebodes maSin, roca iuridiul pirs ar 

Seswevs unari, Sevides amgvar mflobelobiT urTierTobaSi fizikuri 

TvalsazrisiT; qonebis mimarT iuridiul piri SesaZloa iyos mxolod 

formalur mflobelobiT urTierTobaSi. Sesabamisad, iuridiuli 

piris mier calkeuli qonebis mimarT mflobelobiTi mdgomareobis 

arseboba SesaZloa myar dokumentur dadasturebas saWiroebdes. 

amasTan, mflobelobiTi urTierTobis aq xsenebuli orive saxe faq-

tobrivi batonobis kategoriaSi eqceva (155 I).26 

22  Wanturia, sk-is komentari, wigni I, 2002, gv. 100-101; aseve, Wanturia, samoqalaqo samar-

Tlis zogadi nawili, 2011, gv. 220; aseve, kereseliZe, uzogadesi cnebebi, 2009, gv. 167.

23 burduli, saaqcio samarTlis safuZvlebi, tomi I, 2010, gv. 110-117.

24 Wanturia, mewarmeTa Sesaxeb saqarTvelos kanonis komentari, 2002, gv. 12-13.

25 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 26 da momdevno.

26 aseve ix. zoiZe, qarTuli sanivTo samarTali, 2003, gv. 55 da momdevno.
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3. organizebuloba

warmonaqmnis organizebuloba (a) gulisxmobs Sida struqturis 

arsebobas, romelic subieqtis funqcionirebas uzrunvelyofs, (b) 

sajaro registraciis miznebisaTvis deklarirebulia misi konstitu-

tiuri aqtiT da (g) avlens subieqtis moqmedebis gegmazomierebas.

axali subieqtis Seqmna, misi fundamenturi mizn(eb)is gansaz-

Rvra-gaerTianebis Semdeg, upirvelesad, Sida struqturis, Sinagani 

agebulebis SemuSavebas moiTxovs. organizebulobis niSani miuTiTebs 

subieqtis swored Sinaarsobriv mxareze, romelic, cxadia, avsebs da 

Seadgens formas, magram gamijnulia misgan.

warmonaqmnis Sinagani agebuleba ukavSirdeba mis funqcionirebas. 

es ganpirobebuloba niSnavs imas, rom calkeul samoqmedo-funqciur 

saWiroebas, garkveuli organuli element(eb)i unda emsaxurebodes. 

Sesabamisad, organizmis Semadgeneli nawilebis SemoReba da maTi 

saSualebiT am organizmis gansazRvruli wesiT ageba swored samoqme-

do-funqciur amocanaTa Taviseburebebs efuZneba.

organizebuloba, rogorc niSani, sajaro registraciisas vlinde-

ba. am procesSi aucilebelia dafuZnebis iniciator(eb)is Sesabamisi 

garigebis27 arseboba, romelic rogorc warmonaqmnis Seqmnis ideis, 

ise misi agebulebis demonstrirebis saSualebas warmoadgens.

warmonaqmnis wesdeba28 Seicavs damfuZnebel da maregulirebel 

debulebebs organizaciuli struqturis elementebis, magaliTad, 

mmarTvelobiTi organoebis Sesaxeb. umravles SemTxvevaSi aseT er-

Teuls warmoadgens, magaliTad, direqtori, partniorTa saerTo 

kreba, sameTvalyureo sabWo; CamoTvlilTagan TiToeulis srulyo-

fili daxasiaTeba, ZiriTadad, sakorporacio samarTlis dargis kom-

petenciaa.

iuridiuli pirebis zogadi samarTali swored organizebulobis 

niSanSi Seicavs miTiTebas warmonaqmnis araerTjerad29, gegmazomier30 

bunebaze. aseTi bunebis dasaxasiaTeblad marTebulia sistematuro-

bis terminis gamoyenebac.31

27  SesaZloa sadavo iyos, ramdenad aris erTi fizikuri piris mier iuridiuli piris dafuZne-

ba garigeba, rogorc mas samoqalaqo kodeqsis 50-e muxli gansazRvravs, Tumca safiqre-

belia, rom es swored calmxrivi garigebis nairsaxeobaa. sxvadasxva wyaroze miTiTebiT: 

burduli, saaqcio samarTlis safuZvlebi, tomi I, 2010, gv. 406, me-40 sqolio.

28  wesdebis normatiuli cneba srulyofilad Semoaqvs „mewarmeTa Sesaxeb“ saqarTvelos 

kanonis 3 IV1 muxls. wesdebis Tanamedrove qarTuli gagebis Sesaxeb ix.: Wanturia, 

sawesdebo avtonomia sakorporacio samarTalSi, wignSi: samarTlisa da politikuri az-

rovnebis istoriis narkvevebi, 2010, gv. 560-571.

29  araerTjeradobis legalur niSans ganamtkicebs „mewarmeTa Sesaxeb“ saqarTvelos kan-

onis muxli 1.2.

30  gegmazomiereba SeiZleba CaiTvalos araerTjeradobis, rogorc niSnisa Tu Tvisebis, 

ufro mkafio gamoxatulebad, vinaidan araerTjeradoba semantikurad Seicavs arasaW-

iro aqcents saqmianobis periodulobisa da ciklurobis mimarT. ix. Wanturia, mewarme-

Ta Sesaxeb saqarTvelos kanonis komentari, 2002, gv. 2-3.

31 ix. Wanturia, mewarmeTa Sesaxeb saqarTvelos kanonis komentari, 2002, gv. 2.
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4. damoukidebeli qonebrivi pasuxismgebloba

damoukidebeli qonebrivi pasuxismgeblobis elementi miuTiTebs, 

(a) zogadad, warmonaqmnis pasuxismgebloba-unarianobasa da aseve, (b) 

aseTi pasuxisgebis damoukideblad ganxorcilebis SesaZleblobaze 

_ warmonaqmnis monawileTa CarTvis gareSe. es niSani gamomdinareobs 

sakuTari qonebis elementisgan32. 

iuridiuli piri aRWurvilia pasuxisgebis unariT, raki mas samo-

qalaqo brunvis Cveulebriv moTamaSed warmovidgenT. pasuxismgeblo-

ba-unarianoba qmedunarianobis erT-erTi aspeqtia. samarTlis sub-

ieqtis nebelobiTma qmedebam SesaZloa gamoiwvios, misive, ukve ara 

nebelobiTi, aramed savaldebulo sapasuxo qmedeba _ pasuxisgeba. 

amdenad, warmonaqmnis qmedunarianoba moicavs mis pasuxismgeblo-

ba-unarianobasac, romelze miTiTebasac swored damoukidebeli qone-

brivi pasuxismgeblobis elementi Seicavs.

aRniSnuli niSani agreTve gulisxmobs pasuxismgeblobis ganxor-

cielebas sxvaTagan „dauxmareblad“, damoukideblad. ZiriTadad, 

aseTi pasuxismgeblobiTi „Tavisufleba“ dakavSirebulia iuridiuli 

piris monawileebTan _ partniorebTan; e. i. pasuxismgeblobis safuZ-

vlis warmoSobisas kreditoris sasargeblod pasuxs agebs Tavad iu-

ridiuli piri da ara misi wevri. 

kanoniT gansazRvrul zogierT SemTxvevaSi33 iuridiuli piris 

pasuxismgeblobis gza mis partniorebze gadis. am gamonakliss war-

moadgens amxanagobis tipis iuridiul pirebSi _ solidaruli pasu-

xismgeblobis sazogadoebaSi _ partniori da komanditur sazogadoe-

baSi _ komplementari.34 kapitaluri tipis sazogadoebis partniorebi 

aseTi safrTxisgan daculni arian.

5. sakuTari saxeli

 

saxelis ufleba, fizikuri piris msgavsad, iuridiul pirsac aqvs 

da maTi funqciebic didwilad erTmaneTs hgavs. warmonaqmnis saxe-

li (a) asrulebs saidentifikacio rols, (b) gamoxatavs pirovnulobis 

uflebas da (g) emsaxureba socialur mizans.35 

sakuTari saxeli asrulebs iuridiuli piris individualizebisa 

da identificirebis rols.36 SesaZloa iTqvas, rom sakuTar saxels 

32 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 221.

33 mag., „mewarmeTa Sesaxeb“ saqarTvelos kanonis mux. 3 II.

34  ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 221; pepanaSvili, saqa-

rTvelos konstituciis komentari, wigni I, 2014, gv. 222-223; kereseliZe, uzogadesi 

cnebebi, 2009, 161. 

35 dawvrilebiT ix. 27-e muxlis komentari.

36  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 221. cxadia, imave rols as-

rulebs sakuTari saxeli fizikuri pirisaTvis, rasac adgens samoqalao kodeqsis 17-e 

muxli; ix. niniZe, sk-is komentari, wigni I, gv. 52.
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am rolis SesrulebaSi mniSvnelovnad exmareba warmonaqmnis sajaro 

registraciisas saxelmwifos mier misTvis miniWebuli saidentifika-

cio kodi. rogorc wesi, saqmian urTierTobebSi mxareebi aucileblad 

miuTiTeben sakuTar saidentifikacio kods maTive iuridiul saxel-

wodebasTan erTad. amasTan, registracia uzrunvelyofs mxolod 

saidentifikacio kodis da ara sakuTari saxelis unikalurobas, er-

TaderTobas.

saxelwodeba, ramdenadac warmonaqmni gaigivebulia da „dajildoe-

bulia“ bunebiTi piris niSnebiT, miiCneva pirovnuli uflebis37 erT-

erT ganmaxorcilebel, sarealizacio saSualebad.

pirovnuli uflebis gamoxatva ukavSirdeba subieqtis socialur 

daniSnulebas. iuridiuli piri socialuri warmonaqmni da samoqa-

laqo brunvis monawilea. amdenad, mas individualuri, sxvebisagan 

gamorCeuli saxe unda gaaCndes. zemoganxilul sxva funqciebTan er-

Tad, saxelwodebis arsebobas es daniSnulebac aqvs.

dabolos, iuridiul pirs, fizikuri pirisagan gansxvavebiT, ar 

SeiZleba hqondes fsevdonimi. Tumca, xSirad vxvdebiT maT saxel-

wodebaTa Semoklebebs. aseT damatebiT saxelebs SesaZloa mieceT 

garkveuli iuridiuli Sinaarsi, mag., savaWro niSnad registraciis 

gziT. srulyofili saxelwodeba ki zog SemTxvevaSi isedac iwvevs 

pirad araqonebriv uflebriv efeqts.38 

6. garigebaunarianoba

garigebis dadebis unari, garigebaunarianoba iuridiuli piris 

qmedunarianobis nawilia. warmonaqmnis qmedunarianoba da uflebau-

narianoba warmoiSoba erTdroulad, rac mas ganasxvavebs fizikuri 

pirisagan.39 saerTod, bevri msgavsebis miuxedavad, fizikuri pirisa 

da iuridiuli piris uflebaunarianoba gansxvavebulia.

iuridiuli piris es niSani, erTi mxriv, aqcents svams warmonaqmnSi 

(saerTo) nebis Camoyalibebisa da gamovlenis SesaZleblobaze. meo-

re mxriv, samarTlebrivi Sedegis TvalsazrisiT, garigebaunarianoba 

aris erT-erTi ZiriTadi safuZveli, samoqalaqo brunvis pirobebSi 

iuridiulma pirma SeZlos sxvadasxva uflebisa da movaleobis SeZena.

37  fundamenturi uflebebisa da Tavisuflebebis reJimis iuridiul pirebze gavrcelebis 

safuZvelia saqarTvelos konstituciis 45-e muxli. ix. burduli, demetraSvili (red.), 

saqarTvelos konstituciis komentari (Tavi II), 2013, gv. 598 da momdevno. warmonaqmnis 

pirovnuli uflebebis arseboba aRiarebulia samarTlebriv literaturaSic. amis Tao-

baze ix. kereseliZe, uzogadesi cnebebi, 2009, gv. 131-133, aseve, kublaSvili, ZiriTadi 

uflebebi, 2003, gv. 92-94, xolo Tavad qarTul termins amgvari formiT amkvidrebs 

iuridiuli literatura, mag., niniZe, sk-is komentari, wigni I, gv. 52.

38 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 222. 

39  Wanturia, sk-is komentari, wigni I, gv. 113; Wanturia, samoqalaqo samarTlis zogadi 

nawili, 2011, gv. 234. 
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7. saproceso uflebaunarianoba da qmedunarianoba

warmonaqmnis aqtiuri da pasiuri sasarCelo uflebaunarianoba misi 

zogadi uflebaunarianobis morigi gamovlinebaa. aqtiuri sasarCelo 

uflebaunarianoba gulisxmobs sasamarTloSi _ mosarCeled, xolo 

pasiuri sasarCelo uflebaunarianoba mopasuxed gamosvlis SesaZle-

blobas. orive maTgani sasamarTlo procesSi mxared monawileobas 

ukavSirdeba.40

saproceso uflebaunarianobisa da saporceso qmedunarianobis 

legalur cnebebs aseve samoqalaqo-saproceso kanonmdebloba gansaz-

Rvravs.41 sisxlis samarTlisa da administraciuli samarTlis sapor-

ceso kanonmdebloba am mxriv definiciur rols ar asrulebs.

sasamarTlo warmoebaSi monawileobis, sasamarTlosadmi mimarT-

visa Tu mopasuxeobis ufleba, SeiZleba iTqvas, arsebiTi berketia 

samarTlis nebismieri subieqtisaTvis sakuTari kanonieri uflebis 

ganxorcielebis dacvisaTvis. amitom, iuridiul pirs kanoni srul-

yofilad aRWuravs am SesaZleblobiT.

IV. iuridiuli piris ZiriTadi tipologiuri klasifikatorebi

 

iuridiuli pirebis klasifikacias aqvs rogorc Teoriuli, ise 

praqtikuli daniSnuleba.42

iuridiuli pirebis dajgufeba bevrnairad aris SesaZlebeli. sa-

marTlis sxvadasxva sistema sxvadasxvagvar midgomas irCevs iuridi-

uli piris saxeobaTa CamonaTvalisa Tu maTi ganmasxvavebeli niSnebis 

TvalsazrisiT. saqarTvelos samoqalaqo kodeqsi warmonaqmnTa kla-

sifikacias organizaciuli Teoriis zogadi principebis safuZvelze 

axdens.

24 II gamoyofs oTx kategorias iuridiuli pirebis dasajgufeblad: 

korporaciuli organizebuloba, wevrTa gaerTianeba, wevrTa mdgo-

mareobaze damokidebuleba an misgan damoukidebloba da samewarmeo 

an arasamewarmeo saqmianoba. aRsaniSnavia, rom es niSnebi urTierTga-

momricxavi ar aris, e. i. calkeul warmonaqmns SesaZloa erTdrou-

lad gaaCndes zogierTi maTgani.

8. korporaciuli organizebuloba

 

korporaciulad agebuli warmonaqmni gamoirCeva mniSvnelovani 

organizaciuli maxasiaTeblebiT. masSi Sinaarsobrivi aqcenti gada-

40  samoqalaqo sasamarTlo procesSi iuridiuli piris mxared gamosvlis SesaZleblobas 

ganamtkicebs saqarTvelos kanonis „saqarTvelos samoqalaqo-saproceso kodeqsi“ mux. 

79 I 2.

41 saqarTvelos kanonis „saqarTvelos samoqalaqo-saproceso kodeqsi“ 80 I da 81 I muxlebi.

42  Wanturia, sk-is komentari, wigni I, 2002, gv. 102-103; Wanturia, samoqalaqo samarTlis 

zogadi nawili, 2011, gv. 242.
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tanilia organul nawilebze, maT struqturaze, funqciasa da saerTo 

sistemaze, rogorc aseTze, da ara masSi moqmed wevrebze, damfuZne-

blebsa Tu partniorebze, wevrTa gaerTianebisagan gansxvavebiT.

kapitaluri sazogadoeba korporaciulad organizebuli warmo-

naqmnis TvalsaCino nimuSia.43 pirvel rigSi, is aris qonebrivi da ara 

adamianuri resursis gaerTianeba. 

9. wevrobaze dafuZneba

wevrTa gaerTianeba warmonaqmnis pirveladi, martivi formaa. igi 

adamianuri resursis safuZvelze iqmneba. masSi mTavaria misi wevreb-

is kategoria da mravlobiToba.

Tuki korporaciuli organizaciis ZiriTadi sayrdeni misi struq-

turis formaca da Sinaarsicaa, wevrobaze dafuZnebul warmonaqmnSi 

gadamwyveti mis wevrTa personalurobaa. aq igulisxmeba maTi piradi 

maxasiaTeblebi da, aseve, qonebrivi mdgomareoba. garda amisa, korpo-

raciul organizaciaSi mis wevrTa raodenobas mniSvneloba ar eniWe-

ba, radgan masSi qonebrivi resursis mobilizebaa saWiro. wevrobaze 

dafuZnebul warmonaqmnSi swored wevrTa Tavmoyraa, maTi raodenobaa 

sasicocxlo. amrigad, wevrobaze dafuZnebul warmonaqmns sul cota 

ori partniori mainc esaWiroeba.

aseTi iuridiuli piris magaliTia solidaruli pasuxismgeblobis 

sazogadoeba.44

10. wevrTa mdgomareobaze damokidebuloba da misgan damoukide-

bloba

 

warmonaqmnSi wevrTa mdgomareobas SesaZloa gansxvavebuli 

daniSnuleba hqondes. erTi mxriv, gaerTianeba SesaZloa mis wevrTa 

imdenad mtkice kavSiri iyos, rom maTi Semadgenlobis mcire cvlile-

bamac ki warmonaqmnis arsebobas azri daakargvinos. aq kavSiris sim-

tkice misi TiToeuli wevris SemadgenlobaSi yofnis aucileblobazec 

metyvelebs. ase, magaliTad, solidaruli pasuxismgeblobis sazoga-

doebis wesdebiT SesaZloa imis gaTvaliswineba, rom gaerTianebidan 

romelime partnioris gasvla warmonaqmnis daSlis samarTlebirvi 

safuZveli iyos. aseT gaerTianebas samoqalaqo kodeqsi da iuridiu-

li doqtrina wevrTa mdgomareobaze damokidebul warmonaqmnad miiC-

nevs.45 

Tumca, SesaZloa gaerTianebas, am TvalsazrisiT, „naklebmgrZno-

biare“ xasiaTi hqondes. magaliTad, xSir SemTxvevaSi iuridiuli piri 

43 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 244.

44 iqve, 2011, gv. 245.

45 iqve, 2011, gv. 245.
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SesaZloa gulgrili iyos im garemoebis mimarT, Tuki mis wevrTa 

rigebs, ama Tu im mizezis gamo, romelime partniori tovebs. es niS-

navs, rom es gaerTianeba damoukidebelia mis wevrTa mdgomareobisa-

gan.46

gasaTvaliswinebelia, rom wevrTa mdgomareobaze damokidebuli 

an am mdgomareobisagan damoukidebeli SesaZloa iyos mxolod wev-

robaze dafuZnebuli iuridiuli piri, vinaidan am niSnebis gamoyeneba 

korporaciuli organizaciis mqone gaerTianebaTa mimarT araswori 

iqneboda. 

11. samewarmeo da arasamewarmeo saqmianoba

 

iuridiuli pirebis mimarT moqmedebs kidev erTi gamijvnis wesi: 

samoqalaqo samarTlis perspeqtividan isini SesaZloa iyvnen same-

warmeo an arasamewarmeo saqmianobis subieqtebi. Sesabamisad, erT-

maneTisagan gansxvavdebian samewarmeo (komerciuli) da arasamewarmeo 

(arakomerciuli) iuridiuli pirebi. aqve unda aRiniSnos, rom mewarme 

subieqtebi, rogorc wesi, kerZo samarTlis iuridiuli pirebi arian 

da ara _ sajaro samarTlis. Tumca, Teoriulad samewarmeo saqmiano-

bis ganmaxorcielebeli sajaro samarTlis subieqtic SesaZloa iyos. 

es garemoeba ganpirobebulia imiT, rom saxelmwifo, umravles SemTx-

vevaSi, samewarmeo saqmianobis gansaxorcieleblad, arCevans kerZo sa-

marTlis sxvadasxva tipis iuridiul pirebs Soris akeTebs.47

samewarmeo da, Sesabamisad, misgan gamomdinare, arasamewarmeo 

saqmianobis cnebebs iZleva samewarmeo samarTali.48 amdenad, aRniSnu-

li niSnebis daxasiaTebisasac mas unda mivmarToT.49

46 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 245.

47 iqve, gv. 243.

48 saqarTvelos kanoni „mewarmeTa Sesaxeb“, mux. 1 I 2 da 1 II.

49 Wanturia, mewarmeTa Sesaxeb saqarTvelos kanonis komentari, 2002, gv. 1-8.
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muxli 25. iuridiuli piris uflebaunarianoba

1. sajaro samarTlis iuridiuli piri uflebamosilia ganaxor-

cielos kanoniT an misi sadamfuZneblo dokumentebiT gaTvaliswinebu-

li miznebis Sesabamisi saqmianoba.

2. kerZo samarTlis iuridiul pirs (samewarmeos Tu arasamewarmeos 

(arakomerciuls)) ufleba aqvs ganaxorcielos kanoniT aukrZalavi neb-

ismieri saqmianoba, miuxedavad imisa, aris Tu ara es saqmianoba misi sad-

amfuZneblo dokumentebiT gaTvaliswinebuli.

3. zogierTi saqmianoba, romelTa CamonaTvalsac gansazRvravs kano-

ni, iuridiul pirs SeuZlia ganaxorcielos mxolod specialuri li-

cenziis/nebarTvis an avtorizaciis gavlis safuZvelze. aRniSnuli 

saqmianobis ganxorcielebis ufleba iuridiul pirs warmoeSoba li-

cenziis/nebarTvis miRebis anavtorizaciis gavlis momentidan.

4. iuridiuli piris uflebaunarianoba warmoiSoba misi registraci-

is momentidan da wydeba misi likvidaciis dasrulebis faqtis regis-

traciis momentidan.

5. arasamewarmeo (arakomerciuli) iuridiuli piri uflebamosilia 

eweodes damxmare xasiaTis samewarmeo saqmianobas, romlidan miRebu-

li mogebac unda moxmardes arasamewarmeo (arakomerciuli) iuridi-

uli piris miznebis realizebas. aseTi saqmianobis Sedegad miRebuli 

mogebis ganawileba arasamewarmeo (arakomerciuli) iuridiuli piris 

damfuZneblebs, wevrebs, Semomwirvelebs, agreTve xelmZRvanelobisa 

da warmomadgenlobiTi uflebamosilebis mqone pirebs Soris dauSve-

belia.

saqarTvelos 2006 wlis 14 dekembris kanoni №3967 _ ssm I, №48, 22.12.2006w., mux.336

saqarTvelos 2010 wlis 21 ivlisis kanoni №3537 _ ssm I, №47, 05.08.2010w., mux.304
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V. uflebaunarianobis warmoSoba da Sewyveta ...........................................200

VI. arasamewarmeo (arakomerciuli) iuridiuli 

    piris samewarmeo saqmianoba ....................................................................201

irakli burduli/demetre egnataSvilimuxli 25



196

I. normis mizani da istoria

samoqalaqo samarTalSi iuridiuli pirebis zogadi uflabaunari-

anobis cnebas adgens da gansazRvravs 25-e muxli. SeiZleba iTqvas, 

rom iuridiuli pirisaTvis, fizikur pirTan SedarebiT, is aris me-11 

da me-12 muxlebis msgavsi, ramdenadac am SemTxvevaSi uflebaunari-

anobisagan gancalkevebiT qmedunarianobis SemoRebas kanonmdebeli 

miznad ar isaxavs.1 aRniSnulis miuxedavad, qmedunarianobis cneba 

iuridiuli pirisaTvis relevanturia. iuridiuli piris qmedunari-

anoba ufro mWidrod, qronologiuri TvalsazrisiTac mibmulia mis 

uflebaunarianobaze imdenad, ramdenadac orive maTgans warmoSobis 

momenti2 saerTo aqvT (25 IV).3 

garda amisa, 25-e muxli iZleva samoqalaqo-samarTlebrivi ufle-

baunarianobis safuZvels sajaro samarTlis iuridiuli pirebisa da 

kerZo samarTlis iuridiuli pirebisaTvis (25 I, II). amasTan, igi calke-

uli SemTxvevebisaTvis adgens iuridiuli piris qmedunarianobis war-

moSobis salicenzio/sanebarTvo da saavtorizacio winapirobebs (25 

III.), gansazRvravs uflebaunarianobis warmoSobisa da Sewyvetis dros 

(25 IV) da qmnis garkveul pirobebs arasamewarmeo (arakomerciuli) 

iuridiuli piris samewarmeo saqmianobisaTvis (25 V).

iuridiuli pirebis zogadi samoqalaqo samarTlis Zireuli re-

formis4 Semdeg 25-e muxlma cvlileba mxolod erTxel, 2010 wels 

ganicada, rodesac mis mesame nawilSi Sevida mcire damateba avtor-

izaciis, rogorc qmedunarianobis erT-erTi SesaZlo winapirobis, 

aucileblobis Sesaxeb.5 

II. sajaro samarTlis iuridiuli piris uflebaunarianoba

sajaro samarTlis iuridiuli piris Seqmnis, saqmianobisa Tu or-

ganizaciis wesi ar gamomdinareobs arc calke aRebuli samoqalaqo 

samarTlidan da arc zogadad kerZo samarTlidan, vinaidan igi sru-

lad eqceva sajaro samarTlis iurisdiqciis qveS.6 sajaro samarTlis 

iuridiuli piris, rogorc institutis, safuZvels sajaro samarTlis 

1 Wanturia, sk-is komentari, wigni I, 2002, gv. 113-114.

2  terminologiuri daniSnulebiT unda iTqvas, rom saqarTvelos sabWoTa socialisturi 

respublikis 1923 wlis samoqalaqo samarTlis kodeqsi iuridiuli piris uflebaunari-

anobis momwesrigebel normaSi sargeblobda terminis „momenti“ qarTulenovani Sesaty-

visiT „wami“. kerZod, mux. 14 III adgenda, rom „iuridiuli piris uflebaunarianoba war-

moiSoba wesdebis (debulebis) damtkicebis wamidan, xolo im SemTxvevaSi, rodesac kanoni 

moiTxovs iuridiuli piris registracias, _ aseTi registraciis wamidan.“

3 ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 240.

4  saqarTvelos 2006 wlis 14 dekembris №3967 kanoni „saqarTvelos samoqalaqo kodeqsSi 

cvlilebebis Setanis Sesaxeb“.

5  saqarTvelos 2010 wlis 21 ivlisis №3537 kanoni „saqarTvelos samoqalaqo kodeqsSi cv-

lilebisa da damatebis Setanis Sesaxeb“.

6 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 235-236.

2
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sferos kanonmdebloba qmnis.7 amdenad, misi uflebaunarianobis sak-

iTxic sajaro samarTlis mier aris gadawyvetili,8 rac kerZo samar-

TalSi airekleba sajaro samarTlis iuridiuli piris samoqalaqo-sa-

marTlebrivi uflebaunarianobis saxiT.

sajaro samarTlis iuridiuli piri aRWurvilia specialuri 

uflebaunarianobiT,9 vinaidan igi viwro, gansazRvruli sajaro 

daniSnulebis Sesasruleblad iqmneba.10 amave princips ganamtkicebs 

25 I muxli.

uflebaunarianobis specialuri xasiaTi, cxadia, dakavSirebu-

lia iuridiuli piris saqmianobasTan. aRsaniSnavia, rom amgvari spe-

cialuri uflebaunarianobis farglebs gareT, Tu misi darRveviT 

dadebuli garigeba baTilia11 da aseT SemTxvevaSi kanoni mesame pirs 

ver daicavs im safuZvliT, rom man uflebaunarianobis SezRudvis 

Sesaxeb ar uwyoda12, e.i. am garemoebis mimarT igi keTilsindisieri 

iyo13.14 marTalia, kanonis es debuleba15 Seicavs Canawers mxolod 

„keTilsindisieri SeZenis Sesaxeb“, Tumca, safiqrebelia, rom masSi 

samoqalaqo samarTliT ganmtkicebuli zogadi keTilsindisierebis 

principic (8 III) unda moiazrebodes.

specialuri uflebaunarianobis gareSe dadebuli garigebis ba-

Tiloba Tanabar efeqts iZleva misi yvela mxaris mimarT, gansxvave-

biT zogadi uflebaunarianobiT dadebuli garigebisagan. mesame piri 

gaiziarebs amgvari baTilobis tvirTs, raki ivaraudeba, rom mas unda 

scodnoda Sesabamisi iuridiuli piris uflebaunarianobis SezRud-

vis Sesaxeb, vinaidan aseTi specialuri uflebaunarianoba ganisaz-

Rvreba Sesabamisi kanoniT, saqarTvelos mTavrobis dadgenilebiT an/

da iuridiuli piris wesdebiT (debulebiT).16

III. kerZo samarTlis iuridiuli piris uflebaunarianoba

 

kerZo samarTlis iuridiuli piri sargeblobs zogadi samoqa-

laqo-samarTlebrivi uflebaunarianobiT17 ise, rogorc fizikuri 

7  saqarTvelos 1999 wlis 28 maisis №2052 kanoni „sajaro samarTlis iuridiuli piris 

Sesaxeb“.

8 „sajaro samarTlis iuridiuli piris Sesaxeb“ saqarTvelos kanonis mux. 5 I.

9 „sajaro samarTlis iuridiuli piris Sesaxeb“ saqarTvelos kanonis mux. 3 I 1.

10  kereseliZe, uzogadesi cnebebi, 2009, gv. 174; aseve, Wanturia, samoqalaqo samarTlis 

zogadi nawili, 2011, gv. 235. 

11 „sajaro samarTlis iuridiuli piris Sesaxeb“ saqarTvelos kanonis mux. 3 IV 1.

12 „sajaro samarTlis iuridiuli piris Sesaxeb“ saqarTvelos kanonis mux. 3 IV 2.

13 „sajaro samarTlis iuridiuli piris Sesaxeb“ saqarTvelos kanonis mux. 3 IV 3.

14 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 235.

15 „sajaro samarTlis iuridiuli piris Sesaxeb“ saqarTvelos kanonis mux. 3 IV 3.

16  „sajaro samarTlis iuridiuli piris Sesaxeb“ saqarTvelos kanonis mux. 3 II 1; am sakiTxis 

Sesaxeb kritikuli mosazrebisaTvis ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 

2011, gv. 235.

17 zoiZe, evropuli kerZo samarTlis recefcia saqarTveloSi, 2005, gv. 215 da momdevno.

4

5

irakli burduli/demetre egnataSvilimuxli 25



198

piri. aRniSnuli gulisxmobs iuridiuli piris uflebas, ganaxor-

cielos nebismieri saqmianoba, romelsac ar krZalavs kanoni, imisgan 

damoukideblad, iyo Tu ara es dagegmili mis sainiciativo-sadam-

fuZneblo etapze da moxda Tu ara am saqmianobis gaTvaliswineba Se-

sabamis samarTlebriv dokument(eb)Si (25 II).18

amdenad, Tuki sajaro samarTlis iuridiuli pirebis SemTxvevaSi 

uflebaunarianobis specialuroba, ufro zustad ki misi farglebis 

daucveloba, SesaZloa gaxdes garigebis baTilobis safuZveli, ker-

Zo samarTlis iuridiuli pirebis mier gaformebul garigebebs aseTi 

Sedegi ver mohyveba _ zogadi uflebaunarianoba myar niadags qmnis 

garigebis namdvilobis SesanarCuneblad mesame pirebisaTvis, Tundac 

es garigeba sxvagvar efeqts iwvevdes iuridiuli piris Sida urTier-

TobebSi.19

iuridiuli piris uflebaunarianoba gansxvavebuladaa gadawyveti-

li sxvadasxva samarTlebriv sistemaSi.20 iuridiuli piris zogadi 

uflebaunarianobis im modelTan SedarebiT, romelic saqarTvelos 

samoqalaqo kodeqsiTaa damkvidrebuli da romelic germanuli, 

avstriuli da Sveicariuli sistemis Sesabamisi elementis analogia, 

unda ganvasxvaoT inglisur-amerikul samarTalSi damkvidrebuli 

specialuri uflebaunarianobis modeli.

aRniSnuli modeli inglisur-amerikul samarTalSi cnobilia, 

rogorc doqtrina ultra vires. es doqtrina zRudavs iuridiuli piris 

uflebaunarianobas garkveuli saxis garigebebis dadebisas imiT, rom, 

Tuki iuridiuli piri aformebs iseT garigebas, romelic misi ufle-

baunarianobis farglebs gareTaa, aseTi garigeba miiCneva baTilad. 

doqtrina ultra vires gamoiyeneba rogorc kerZo samarTlis iuridiuli 

pirebis, ise saxelmwifos mier dafuZnebuli iuridiuli pirebis mi-

marT. amdenad, Tuki iuridiuli piri kanoniT aris Seqmnili, inglisSi 

misi uflebamosilebani parlamentis Sesabamisi aqtiT ganisazRvreba, 

xolo, Tu igi yalibdeba „kompaniaTa Sesaxeb“ 2006 wlis aqtis (mis 

amoqmedebamde _ „kompaniaTa Sesaxeb“ 1985 wlis aqtiT) Tanaxmad, maSin 

iuridiuli piris uflebamosilebas SezRudavs misi sadamfuZneblo 

dokumentis21 specialuri debulebebi iuridiuli piris miznebis Ses-

axeb, romelic sajaroa da romelic Setanil unda iqnes kompaniaTa 

reestrSi.22

18  aqve unda aRiniSnos, rom, ra Tqma unda, iuridiuli piri ver iqneba iseTi uflebis su-

bieqti, romlis ganxorcielebac SesaZlebelia mxolod adamianis mier. ix. kereseliZe, 

uzogadesi cnebebi, 2009, gv. 173.

19  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 231.

20  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 230, sqolio 361; saerTo sa-

marTlis sistemis qveynebidan avstraliur samarTalSi iuridiuli piris uflebaunari-

anobis Sesaxeb ix. Egert, Legal Capacity of Incorporated Associations and the Associatins Incorporations 
Act 1981 (QLD), 8 James Cook U. L. Rev. 39, 2001, pp. 39 and ff.

21 ing. „memorandum of association“.
22 Richards, Law of Contract, 2002, p. 87. 
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doqtrina ultra vires icavs brunvis subieqtebs, romlebsac SesaZloa 

Sesabamis iuridiul pirTan mouwioT TanamSromloba da maT aseTi 

urTierTobis dasawyisSive avaldebulebs, gaecnon sazogadoebis wes-

debas. marTalia, aRniSnuli doqtrinis daniSnuleba swored dainter-

esebuli subieqtebis dacvaa, magram misi praqtikuli sargeblianobis 

Sesaxeb Sexedulebebi sxvadasxvaa.23

zemoganxiluli doqtrinisagan gansxvavebiT, Tu zogadi uflebau-

narianobis mqone iuridiuli piri dadebs garigebas saqmianobis iseT 

sferoSi, romelic mis sadamfuZneblo dokumentaciaSi gansazRvruli 

ar aris, am garigebas baTilobis safrTxe amgvari TvalsazriT ar 

daemuqreba.24 

IV. licenzia/nebarTva, avtorizacia

 

uflebaunarianobis calkeul specialur saxeebs adgens 25 III. es 

norma Seexeba SemTxvevebs, rodesac iuridiul pirs esaWiroeba sa-

xelmwifos mier dadgenili specialuri proceduris gavla da misgan 

Sesabamisi Tanxmobis miReba gansazRvruli tipis saqmianobis wamow-

yebisa da ganxorcielebisaTvis.

salicenzio da sanebarTvo procedura sagangebodaa dadgenili 

kanonmdeblobis mier.25 aRniSnuli sferos amgvari gansakuTrebu-

li mowesrigeba ganpirobebulia iseTi saqmianobis gansakuTrebuli 

mniSvnelobiT, „romelic exeba pirTa ganusazRvrel wres, xasiaTdeba 

adamianis sicocxlisTvis an janmrTelobisTvis mometebuli safrTx-

iT, moicavs gansakuTrebiT mniSvnelovan saxelmwifo an sazogadoe-

briv interesebs an dakavSirebulia saxelmwifo resursebiT sarge-

blobasTan“26 da Sesabamisad, saWiroebs saxelmwifos gansakuTrebul 

meTvalyureobas.

samoqalaqo kodeqsi calkeuli saxis uflebaunarianobis warmo-

Sobas, marTalia, ukavSirebs ama Tu im licenziis/nebarTvis arse-

bobas, magram aseTi mowmobis gacemis procedurul sferoSi igi ar 

ereva. licenziisa da nebarTvis cnebebs adgens swored zemoaRniSnu-

li specialuri kanoni.27 amasTan, igive kanoni gansazRvravs salicen-

zio saqmianobis iseT saxeebs, rogoricaa, magaliTad, bavSvTa kvebis 

produqtebis warmoeba, biologiuri pesticidebis warmoeba, birTvu-

li da radiaciuli saqmianoba, samxedro-sabrZolo iaraRiT vaWroba28, 

23  aRniSnulTan dakavSirebiT kritikuli mosazrebis Sesaxeb ix. Richards, Law of Contracts, 2002, 
pp. 87-88.

24 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 232.

25 saqarTvelos 2005 wlis 24 ivnisis #1775 kanoni „licenziebisa da nebarTvebis Sesaxeb“.

26 „licenziebisa da nebarTvebis Sesaxeb“ saqarTvelos kanonis m. 1 I 1.

27 „licenziebisa da nebarTvebis Sesaxeb“ saqarTvelos kanonis m. 3 (a) da (e).

28  samxedro-sabrZolo iaraRis brunvas damatebiT awesrigebs saqarTvelos mTavrobis 2005 

wlis 23 agvistos #144 dadgenileba „iaraRis brunvasTan dakavSirebuli licenziebisa 

da nebarTvebis gacemis wesis damtkicebis Sesaxeb“.

8
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kerZo mauwyebloba, eleqtroenergiis warmoeba, navTobis gadamuSave-

ba an bunebrivi gazis damuSaveba, sabanko da safondo birJis saqmi-

anoba da sxv.29 

saqarTvelos moqmedi kanonmdeblobis mixedviT, avtorizacia 

ZiriTadad dakavSirebulia saganmanaTleblo dawesebulebebis mier 

swavlebis ganxorcielebis sanqcionirebasTan.30 garda amisa, Sesa-

Zlebelia, avtorizaciis institutis gamoyeneba ara saganmanaTleb-

lo, aramed sxvagvari misiis mqone dawesebulebebis mimarTac, Tuki 

saxelmwifo aucileblad CaTvlis maTi saqmianobis Sesabamisobis ga-

morkvevasa da dadgenas mis mierve winaswar gansazRvrul standar-

tul normebTan Tu moTxovnebTan mimarTebiT.

V. uflebaunarianobis warmoSoba da Sewyveta

 

25 IV gansazRvravs iuridiuli piris uflebaunarianobis warmo-

Sobis moments. aq SesaZlebelia kidev erTi paralelis gavleba iu-

ridiul pirsa da fizikur pirs Soris. kerZod, rogorc fizikuri 

piris uflebaunarianoba _ „unari, hqondes samoqalaqo uflebebi da 

movaleobebi“ _ warmoiSoba dabadebis momentidan (11 I), aseve, iurid-

iuli piris uflebaunarianoba _ ufleba, „ganaxorcielos kanoniT 

aukrZalavi nebismieri saqmianoba, miuxedavad imisa, aris Tu ara es 

saqmianoba misi sadamfuZneblo dokumentebiT gaTvaliswinebuli“ (25 

II.) _ warmoiSoba misive registraciis momentidan (25 IV).31 

uflebaunarianobis warmoSobis legaluri drois codnas arsebiTi 

mniSvneloba aqvs, ramdenac masTan SeiZleba iyos dakavSirebuli iurid-

iuli piris saqmianobidan gamomdinare sxvadasxva uflebisa da Tu val-

debulebis namdvilobis sakiTxi. magaliTad, licenziis gacema iuridiul 

pirze TavisTavad moiTxovs am iuridiuli piris uflebaunarianobas.32 

amasTanave, aRsaniSnavia, rom es norma Seexeba mxolod kerZo sa-

marTlis iuridiul pirebs.33 sajaro samarTlis iuridiuli pirebis 

uflebaunarianobis warmoSobis sakiTxi, rogorc zemoT ukve aRiniS-

na, sajaro samarTlis mier aris gadawyvetili.34

29 „licenziebisa da nebarTvebis Sesaxeb“ saqarTvelos kanonis m. 6.

30  mag., saqarTvelos ganaTlebisa da mecnierebis ministris 2010 wlis 1 oqtombris #99/n 

brZaneba „saganmanaTleblo dawesebulebebis avtorizaciis debulebisa da safasuris 

damtkicebis Sesaxeb“ an saqarTvelos ganaTlebisa da mecnierebis ministris 2011 wlis 

16 agvistos №135/n brZaneba „mxolod saRvTismetyvelo saganmanaTleblo programeb-

is ganmaxorcielebeli dawesebulebis avtorizaciis wesis damtkicebis Sesaxeb“ da sxv. 

msgavsi mosazrebisaTvis ix. pepanaSvili, saqarTvelos samoqalaqo kodeqsis komentari, 

wigni I, 2014, gv. 233-234. 

31  kerZo samarTlis iuridiuli piris uflebaunarianobis warmoSoba registraciis faqts 

ukavSirdeba zogierT sxva samarTlebriv sistemaSic. ix. mag., Ferid/Sonnenberger, Das Fran-
zösische Zivilrecht, Band 1/1, 2. Aufl., 1 D 344; aseve, BGB §21.

32 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 234.

33 Wanturia, sk-is komentari, wigni I, gv. 115, mux. 25. 

34 „sajaro samarTlis iuridiuli piris Sesaxeb“ saqarTvelos kanonis m. 5.
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igive norma gansazRvravs iuridiuli piris uflebaunarianobis 

Sewyvetis moments. es iuridiuli Sedegi dakavSirebulia subieqtis 

likvidaciasTan,35 romlis gansazRvrebasac arasamewarmeo (arakomer-

ciuli) iuridiuli pirebisaTvis iZleva m. 38 I1, xolo samewarmeo 

iuridiuli pirebisaTvis _ „mewarmeTa Sesaxeb“ saqarTvelos kanonis 

m. 14,36 rac arsebiTad identuria.

aRsaniSnavia, rom iuridiuli piris likvidacia, rogorc sasjelis 

saxis sanqcia, moqmedebs sisxlis samarTalSic.37 amis miuxedavad, iu-

ridiuli piris likvidaciis cneba kerZosamarTlebrivi movlenaa.

VI. arasamewarmeo (arakomerciuli) iuridiuli piris 

samewarmeo saqmianoba

 

25 V arasamewarmeo (arakomerciuli) iuridiuli pirebisaTvis (a(a)

ip) samewarmeo saqmianobis SesaZleblobas iZleva. igi a(a)ip-s komerci-

uli saqmianobis ganxorcielebis uflebamosilebas aniWebs, rac, Sesa-

Zloa, amgvari calkeuli subieqtisaTvis drois calkeul monakveTSi 

Zalze mniSvnelovani da aqtualuri iyos.38 

kerZo samarTlis iuridiuli pirebis dayofa komerciuli da ara-

komerciuli saqmianobis subieqtebad, cxadia, maT Soris arsebiT 

gansxvavebas niSnavs.39 orive maTgani iuridiuli piris srulyofili 

statusiT sargeblobs, magram kanonmdebeli maTi urTierTgamijvniT 

araerT amocanas asrulebs, rac dakavSirebulia saxelmwifos saga-

dasaxado politikis, samoqalaqo iniciativebiT sazogadoebis pro-

gresirebisa Tu sxva rTul miznebTan. aseTi gansxvavebis miuxedavad, 

maTi zogierTi aspeqti savsebiT igiveobiTia da niSan-TvisebaTa amg-

vari mcire „aRreviT“ win iwevs xan erTi da xan meore formis inter-

esi. gansaxilveli norma a(a)ip-is interesebis samsaxurSi dgas, raki 

komerciuli saqmianoba da misgan miRebuli materialuri sargebeli 

mravali aseTi subieqtisaTvis SesaZloa sasicocxlod arsebiTi da 

uaRresad mniSvnelovani iyos.

amdenad, a(a)ip uflebamosilia, misdevdes samewarmeo saqmianobas, 

Tumca kanoni mas saamisod gansazRvrul pirobebs uwesebs. SesaZle-

belia sami aseTi garemoebis gamoyofa: (a) komerciuli saqmianobis 

damxmare xasiaTi, (b) miRebuli mogebis gamoyeneba a(a)ip-is idealuri 

miznebisaTvis da (g) insaiderebs Soris miRebuli mogebis ganawilebis 

35  msgavsi mowesrigebis Sesaxeb safrangeTSi ix. Ferid/Sonnenberger, Das Französische Zivilrecht, 
Band 1/1, 2. Aufl., 1 D 346 ff.

36 Wanturia, mewarmeTa Sesaxeb saqarTvelos kanonis komentari, 2002, gv. 176 da momdevno.

37  saqarTvelos 1999 wlis 22 ivlisis №2287 kanonis „saqarTvelos sisxlis samarTlis 

kodeqsi“ m. 1073 I (a) dam. 1074.

38 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 266.

39  komerciul da arakomerciul iuridiul pirebs Soris gansxvavebis Sesaxeb ix. Wanturia, 

samoqalaqo samarTlis zogadi nawili, 2011, gv. 267-268; aseve kereseliZe, uzogadesi 

cnebebi, 2009, gv. 175-176.
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dauSvebloba.

a(a)ip aramomgebiani subieqtia da, formaluri TvalsazrisiT, war-

moudgenelia, igi merkantad gadaiqces. amitom misi mxridan komer-

ciul saqmianobas mxolod damxmare-damatebiTi xasiaTi SeiZleba 

hqondes40 da amasTan erTad, aucilebelia, igi inarCunebdes mis Tav-

dapirvel arasamewarmeo idealebs. winaaRmdeg SemTxvevaSi mis mimarT 

SesaZloa gamoyenebul iqnes saqmianobis SeCerebis an akrZalvis Ro-

nisZiebebi (33 II).41

Tavdapirveli saqmianobis SenarCunebis aucilebloba iqidanac ikve-

Teba, rom kanoni a(a)ip-s avaldebulebs, samewarmeo proeqt(eb)idan 

amonagebi Semosavali srulad moaxmaros misi arakomerciuli gegmebisa 

da amocanebis Sesrulebas.42 aSkaraa, kanonmdebeli amgvari idealuri 

miznebis realizebas a(a)ip-is umTavres daniSnulebad miiCnevs.

dabolos, gansaxilveli norma Seicavs mkacr moTxovnasac, a(a)ip-ma 

ar dauSvas momgebiani saqmianobidan miRebuli Semosavlis ganawileba 

„damfuZneblebs, wevrebs, Semomwirvelebs, agreTve xelmZRvanelobisa 

da warmomadgenlobiTi uflebamosilebis mqone pirebs“ _ insaider-

ebs Soris (25 V 2.). komerciuli mogebis utilizaciisaTvis a(a)ip-s 

sami alternatva aqvs: igi miqceul unda iqnes sazogadoebis maRali 

miznebis realizebisaken, SenarCunebul iqnes sazogadoebis qonebriv 

rezervSi43 anda dabandebul iqnes imave saxis komerciul brunvaSi.

40 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 266.

41 ix. kereseliZe, uzogadesi cnebebi, 2009, gv. 176. 

42 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 266. 

43  iqve, 2011, gv. 266-267. 
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muxli 26. iuridiuli piris adgilsamyofeli 

1. iuridiuli piris adgilsamyoflad iTvleba misi administraciis 

mdebareobis adgili. iuridiul pirs SeiZleba hqondes mxolod erTi 

adgilsamyofeli (iuridiuli misamarTi).

2. iuridiuli piris sxva adgilsamyofeli CaiTvleba misi filialis 

adgilsamyoflad.

saqarTvelos 2006 wlis 14 dekembris kanoni #3967 _ ssm I, #48, 22.12.2006w., mux.336

I. Sesavali .......................................................................................... 203

II. iuridiuli piris adgilsamyoflis miznobrivi

   konstruqcia .................................................................................. 203

III. iuridiuli misamarTis funqciuri datvirTva

   saproceso samarTalSi ................................................................. 206

I. Sesavali

saqarTvelos konstituciiT aRiarebul ZiriTad uflebebsa da 

Tavisuflebebs Sesatyvisi adresatebi hyavs. maT Soris erT-erTi 

adgili iuridiul pirs ukavia, rogorc konstituciiT dadgenili 

ZiriTadi uflebebis mizan subieqts.1 kerZo samarTlis iuridiul 

pirs, iqneba es samewarmeo Tu arasamewarmeo iuridiuli piri, aqvs 

klasikuri rekvizitebi, romelic mas praqtikulad substanciur arss 

ganusazRvravs.2 aseT erT-erT mTavar rekvizitad warmodgenilia iu-

ridiuli piris adgilsamyofeli, romlis (adgilsamyoflis) samarT-

lebrivi sinonimi iuridiuli misamarTia.3 

II. iuridiuli piris adgilsamyoflis miznobrivi konstruqcia

Tanamedrove kerZo Tu saerTaSoriso kerZosamarTlebrivi ur-

TierTobisTvis gadamwyveti mniSvnelobis matarebelia iuridiuli 

piris adgilsamyoflis zusti gansazRvra. mis relevanturobas ram-

denime mniSvnelovani sakiTxi ganapirobebs. pirveli, es aris iurid-

1  saqarTvelos konstituciis meore Tavis _ „saqarTvelos moqalaqeoba. adamianis ZiriT-

adi uflebani da Tavisuflebani“ _ mTavari adresati fizikuri piri, individia. Tumca, 

konstitucia specialur muxls (45) uTmobs am uflebebisa da Tavisuflebebis kidev erT 

subieqts _ iuridiul pirs. aRniSnuli mux. komentari ix.: kublaSvili, izoria/korkelia/

kublaSvili/xubua, saqarTelos konstituciis komentari, adamianis ZiriTadi uflebani 

da Tavisuflebani, 2005, gv. 396 da momd.; burduli, saqarTvelos konstituciis komen-

tari, 2013, gv. 599 da momd.; aSS-Si uzenaesma sasamarTlom imsjela arasamewarmeo iu-

ridiuli piris iseT „moqalaqeobriv“ uflebaze, rogoric aris politikuri uflebebi, 

magram ara xmis micemis ufleba, Tavisufali „saubrisa“ da saarCevno procesSi finansuri 

monawileobiT CarTulobis ufleba. ix. Citizens United v. Federal Election Commission, 558 U.S-, 
130 S. Ct. 876, 2010.

2 ix. Pinto/Branson, Understanding Corporate Law, 2009, p. 13.
3 Sdr. Wanturia, sk-is komentari, wigni II, meore, 2002, mux. 24, gv. 117. 
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iuli piris statusis, organizaciuli mowyobisa da am organizebu-

lobis dasrulebis (daSlis) mowesrigebaze gasavrcelebeli normebis 

identificirebis problema.4 

organizaciul warmonaqmns, romlis organizebulobis erT-erT 

ZiriTad gamovlenad mesame pirebisadmi „Sida“, partniorebs Soris 

urTierTobis gareT, mesame pirebTan mimarTebiT gatana („gacxade-

ba“)5 warmoadgens,6 sazogadoebrivi (rogorc farTo, ise misi viwro 

gagebis konteqstSi) funqcionirebisTvis sasicocxlod mniSvnelova-

nia misi administraciis adgilsamyoflis arseboba. iuridiuli piris 

adgilsamyoflad ki iTvleba misi administraciis (e.w. saTavo ofisis) 

mdebareobis adgili. Tu iuridiul pirs sxvadasxva adgilas aqvs ad-

ministraciuli erTeuli, maSin man erT-erTi unda airCios iuridiu-

li piris adgilsamyoflad.7

ZiriTadi administraciuli adgilsamyofeli iuridiuli piris sax-

asiaTo rekvizitebidan (samarTlebrivi forma, registraciis nomer-

is, saidentifikacio nomeri, saxelwodeba)8 26-e muxlis regulirebad 

sferos warmoadgens. iuridiuli piris damfuZnebel pirTa winare 

sadamfuZneblo etapze arsebuli erTsulovani SeTanxmeba ayalibebs 

winare sadamfuZneblo sazogadoebas.9 am etapze iuridiuli piris 

damfuZnebel pirebs Soris yalibdeba specifikuri „Sidasazogadoe-

brivi“ urTierToba, romlis specifikas winare sazogadoebis mizani 

gansazRvravs _ moxdes arsebuli Sida urTierTobis gareT gatana.10 

iuridiuli piri mesame pirebTan ekonomikur-samarTlebrivi da saqmi-

ani Semxeblobis erT-erT wertils swored iuridiuli misamarTis 

saSualebiT iCens.

iuridiuli misamarTi iuridiuli piris iseTive aucilebeli niSa-

nia,11 rogorc saxelwodeba. logikuria, rom mas moeTxoveba regis-

traciisTvis cnoba iuridiuli misamarTis Sesaxeb. Tuki es misamarTi 

ekuTvnis sxva pirs, romelic sargeblobisTvis gadascems mas das-

4  Sdr. qiria, iuridiuli piris dafuZnebis Tavisufleba evropuli samarTlis mixedviT 

da germaniis saerTaSoriso sakorporacio samarTali, samarTlis Jurnali, 1-2/2010, gv. 

140-146. 

5 kereseliZe, uzogadesi cnebebi, 2009, gv. 178. 

6  rasac maregistrirebel organoSi registraciis gziT axorcielebs. ix. liluaSvili, 

mewarmeTa registraciis arsi da miznebi, wignSi: Tanamedrove sakorporacio samarTlis 

Teoriuli da praqtikuli sakiTxebi, 2009, gv. 139-145. 

7 ix. Wanturia, sk-is komentari, wigni II,mux. 27, gv. 118. 

8  ix. Allen/Kraakman/Subramanian, Commentaries and Caseson the Law of business Organization, 2012, p. 
94-96.

9 ix. burduli, qonebrivi urTierToba saaqcio sazogadoebaSi, 2008, gv. 66-69.

10  winaresazogadoebis samarTlebrivi bunebis, Sida da garesamarTlebriv urTierTobebTan 

mimarTebiT, ix. burduli, saaqcio samarTlis safuZvlebi, tomi I, 2010, gv. 426 da momd.

11  evropis kavSiris meore sakorporaciosamarTlebrivi direqtivac kompaniis sadamfuZne-

blo dukumentebi, romelic gaxsnilobas eqvemdebareba unda Seicavdes sazogadoebis 

adgilsamyofels. ix. Wanturia, sakorporacio samarTlis evropuli direqtivebi, wignSi: 

Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, 2009, gv. 

465.
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afuZnebel iuridiul pirs, maSin aucilebelia am adgilsamyoflis me-

sakuTris Tanxmoba an sargeblobis Taobaze xelSekruleba.12 identur 

daTqmas Seicavs mewarmeTa da arasamewarmeo (arakomerciul) iurid-

iul pirTa registraciis Sesaxeb instruqcia (11 V), romlis mixedviT 

sawarmos iuridiuli misamarTis gansazRvrisTvis savaldebuloa adg-

ilsamyoflis mesakuTris saTanado wesiT dadasturebuli Tanxmobis 

an adgilsamyofliT sargeblobis Taobaze dadgenili wesiT gaforme-

buli Sesabamisi xelSekrulebis teritoriul saregistracio samsax-

urSi wardgena.

iuridiuli misamarTi _ es aris gansazRvrul farglebSi teri-

toriis individualizeba, romelic saxelmwifos mier aris dadgenili, 

registrirebuli da aqvs iuridiulad mboWavi xasiaTi.13 Sesabamisad, 

iuridiuli misamarTi aris subieqtivirebuli geografiuli wertili, 

romelic qalaqebSi quCiTa da Sesabamisi nomriT unda gamoixatos14 an 

unda xasiaTdebodes saorientacio niSniT, sadac ufro konkretuli 

miTiTeba SeuZlebelia (magaliTad, dasaxleba, ubani da a.S.).15 is Sei-

Zleba korelaciaSi iyos saqmianobis adgilTan an ar emTxveodes mas.16 

26-e muxlis mixedviT iuridiuli piris adgilsamyoflad iTvleba 

misi administraciis mdebareobis adgili. amasTan, kanonis imperati-

uli moTxovnaa, rom iuridiul pirs hqondes mxolod erTi iuridi-

uli misamarTi. Tu iuridiul pirs marTvis organizebulad ganxor-

cielebis strategiul segmentSi saqmianobis geografiuli arealis 

gafarToebis an momsaxurebis gaumjobesebis mizniT administraciu-

li erTeulebis damateba esaWiroeba, mas es SeuZlia praqtikul re-

alizaciaSi moiyvanos samarTlebrivad gansxvavebuli meTodiT, vidre 

es iuridiuli piris misamarTia. kerZod, marTvis struqturul or-

ganos SeuZlia miiRos iuridiuli piris saqmianobis srulyofisa da 

daxvewisTvis misi teritoriuli, geografiulad gamoyofili, magram 

12 Wanturia, samoqalaqo kodeqsis zogadi nawili, 2011, gv. 255.

13  liluaSvili, mewarmeTa registraciis arsi da miznebi, wignSi: Tanamedrove sakorpora-

cio samarTlis Teoriuli da praqtikuli sakiTxebi, 2009, gv. 168.

14 Wanturia/niniZe, mewarmeTa Sesaxeb kanonis komentari, 2002, gv. 81. 

15  es ukanaskneli im SemTxvevaSia aucilebeli, rodesac ar arsebobs iseTi detaluri nu-

meraciuli aRricxva, rogorc es msxvil administraciul erTeulebSia, mag., qalaqebSi. 

es ukanaskneli, ZiriTadad, exeba soflebs. ix. liluaSvili, mewarmeTa registraciis 

arsi da miznebi, wignSi: Tanamedrove sakorporacio samarTlis Teoriuli da praqtiku-

li sakiTxebi, 2009, gv. 169.

16  ix. Del. Code Ann. Tit. 8, §§ 131, 2, 2001; Model Business Corp. Act §§ 5.01, 5.02, 5.03. aRsaniSnavia, rom 

aSS-is zogierT StatSi biznes organizaciis ormagi registraciis imperatiuli moTxov-

naa dawesebuli. pirveli, is gadis registracias, e.w. Statis mdivanTan (secretary of state) 
da meore, organizacias moeTxoveba im administraciuli erTeulis klerkTan gaiaros 

registracia, sadac organizaciis saTavo ofisi, anu iuridiuli adgilsamyofeli iqne-

ba. amasTan, administraciuli erTeulis klerkTan registracia am organizaciis warmo-

Sobis (daarsebis) prekondicia ar aris. ix. Cox/Hazen, The Law of Corporations, Vol. 1, 2010, P. 
187. magram gamonaklisi kanzasis StatSi iqna sasamarTlo praqtikiT dadgenili, romlis 

mixedviTac, Tu kompania ar gaivlis ormag registracias, maSin misi partniorebi sazog-

adoebis valdebulebebze pasuxs piradad ageben. ix. Insurance Agency v. Snyder, 930 P. 2d, 1054, 
1058-1059, Kan. 1997.
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samarTlebrivad identuri erTeulis _ filialis dafuZnebis Sesaxeb 

gadawyvetileba.17 Sesabamisad, ZiriTadi adgilsamyoflisgan (iuridi-

uli misamarTisgan) gansxvavebuli yvela aseTi struqturuli erTeu-

li iuridiuli piris filialis adgilsamyoflad CaiTvleba.18 

paralelurad, iuridiul pirs SesaZloa hqondes faqtobrivi adg-

ilsamyofeli, romelic, ra Tqma unda, misi iuridiuli misamarTi ar 

aris. es aris iuridiuli piris alternatiuli misamarTi,19 romelic 

ekonomikuri brunvis stabilurobisa da samarTlebrivi procedure-

bis ganxorcielebis dacvis damatebiTi instrumentia. iuridiuli 

piris alternatiuli misamarTi (faqtobrivi adgilsamyofeli, Tu 

es gansxvavebulia registrirebuli misamarTisgan) rogorc arasame-

warmeo (arakomerciuli) iuridiuli piris, ise samewarmeo iuridiuli 

piris saregistracio dokumentaciaSi savaldebulod misaTiTebeli 

rekvizitia (29 III).20 im SemTxvevaSi, Tu iuridiuli misamarTi, rogorc 

mesame pirebTan sakontaqto administraciuli erTeuli,21 ar iqna 

miTiTebuli registraciisTvis wardgenil saregistracio ganacxad-

Si, maSin mewarmeTa da arasamewarmeo (arakomerciuli) iuridiuli 

pirebis reestrSi saregistracio warmoebisas maregistrirebeli or-

gano daadgens xarvezs.22

III. iuridiuli misamarTis funqciuri 

datvirTva saproceso samarTalSi

 

iuridiuli misamarTis gansazRvra procesualuri mniSvnelobiTac 

gamoirCeva.23 iuridiuli misamarTis mizani aris is, rom dainterese-

bulma pirma da Sesabamisma saxelmwifo organom (fosta, sagadasaxado 

organo), funqcionirebis procesis srulyofisTvis,24 aucileblobis 

SemTxvevaSi, advilad miagnos mas.25 

saqarTvelos sasamarTlo, romelic iuridiul pirTan dakavSire-

bul samarTlebriv davas ganixilavs, sasamarTlo uwyebas agzavnis 

iuridiul misamarTze an alternatiul misamarTze.26 samoqalaqo-sap-

roceso kodeqsiT gamonaklisia dadgenili, rom, Tu sarCeli mom-

17 ix. Wanturia/niniZe, mewarmeTa Sesaxeb kanonis komentari, 2002, gv. 207-210. 

18 ix. Wanturia, sk-is komentari, wigni II,mux. 27, gv. 118.

19 iseve rogorc iuridiuli misamarTi.

20  ix. French/Mayson/Ryan, Company Law, 2010, p. 67. aseve, ix. saqarTvelos „mewarmeTa Sesaxeb“ 

kanonis mux. 5 I m); saqarTvelos parlamentis uwyebebi, 21-22, 28/10/1994.

21  Schneeman, The Law of Corporations and Other Business Organizations, 2008, p. 297-299.
22  ix. saqarTvelos iusticiis ministris 2009 wlis 31 dekembris #241 brZaneba „mewarmeTa 

da arasamewarmeo (arakomerciul) iuridiul pirTa registraciis Sesaxeb“ instruqciis 

damtkicebis Taobaze“, me-15 muxli.

23 ix. French/Mayson/Ryan, Company Law, 2010, p. 68. 
24 Palmiter, Corporations, 2006, p. 42.
25 Wanturia/niniZe, mewarmeTa Sesaxeb kanonis komentari, 2002, gv. 81.

26  saqarTvelos samoqalaqo-saproceso kodeqsi, mux. 71 I. parlamentis uwyebani, 47-48, 

31/12/1997. aseve, ix. Cox/Hazen, The Law of Corporations, Vol. 1, 2010, p. 198-199.

8
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dinareobs iuridiuli piris filialis saqmianobidan, sasamarTlos 

sarCeli waredgineba iuridiuli piris adgilsamyoflis mixedviT.27 

aRniSnuli norma gansazRvravs gansakuTrebul gansjadobas, romlis 

Tanaxmad, Tu urTierToba exeba iuridiuli piris filialis saqmiano-

bas, maSin sarCeli wardgenil unda iqnes im sasamarTloSi, sadac mde-

bareobs es filiali, magram ZiriTadi sawarmos winaaRmdeg.28 amasTan, 

iuridiuli misamarTis araswori miTiTeba an misi Semdgomi Secvla 

Setyobinebis gareSe, maRali saproceso riskis Semcvelia. kerZod, 

76-e muxlis Tanaxmad, Tu mxareebma ar miuTiTes misamarTis cvli-

lebis Taobaze, maSin sasamarTlos mier gagzavnili uwyeba CaiTvleba 

Cabarebulad.29 garda amisa, kerZosamarTlebriv saxelSekrulebo ur-

TierTobaSi yvela xelSekrulebis da misi egzemplaris aucilebeli 

rekvizitia iuridiuli piris saxelwodeba, saidentifikacio nomeri, 

angariSis nomeri da adgilsamyofeli (iuridiuli misamarTi).

27  saqarTvelos samoqalaqo-saproceso kodeqsi, mux. 16 III; vrclad am sakiTxTan dakavSire-

biT ix. amave komentaris 28-e muxli.

28  aRniSnuli uzenaesi sasamarTlos gadawyvetilebiTac iqna gamyarebuli. ix. saq. uzenaesi 

sasamarTlos 2006 wlis 27 ivlisis # as-671-952-05 ganCineba. aqac, gasaTvaliswinebe-

lia, rom miuxedavad uzenaesi sasamarTlos aRniSnuli gadawyvetilebisa, sasamarTlo 

sistemaSi am sakiTxs garkveulwilad gansxvavebulad uyureben. ix. amave komentaris 28-e 

muxli.

29  aSS-is samosamarTlo praqtikaSi ganimarta, rom iuridiuli piris adgilsamyofeli aris 

sadamfuZneblo dokumentis aucilebeli sakanonmdeblo sarekvizito niSani. Sesabamis-

ad, radgan dafuZnebis etapze kompania Tavad irCevs iuridiul misamarTs, gonivrulia, 

rom am kompaniis mimarT sasamarTlo procesi registrirebuli misamarTis mixedviT 

iqnes warmoebuli. ix. Melliere v. Luhr Bros., Inc., 706 N.E.2d 40, 41, 1999.
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II. arasamewarmeo (arakomerciuli) iuridiuli piri

muxli 27.  arasamewarmeo (arakomerciuli) iuridiuli piris saxel-

wodeba 

1. arasamewarmeo (arakomerciul) iuridiul pirs aqvs saxelwode-

ba, romelSic aRiniSneba arasamewarmeo (arakomerciuli) iuridiuli 

pirisadmi misi kuTvnileba.

2. arasamewarmeo (arakomerciuli) iuridiuli piris saxelwode-

baSi ar SeiZleba gamoyenebul iqnes iseTi grafikuli simboloebi, 

romelTac ar aqvT enobrivi normebiT dadgenili bgeriTi an sityvieri 

Sesatyvisi, aseve „mewarmeTa Sesaxeb“ saqarTvelos kanoniTa da „moqa-

laqeTa politikuri gaerTianebebis Sesaxeb“ saqarTvelos organuli 

kanoniT gaTvaliswinebuli iuridiuli pirisa da sajaro samarTlis 

iuridiuli piris samarTlebrivi formebisaTvis damaxasiaTebeli aR-

niSvnebi. amasTanave, saxelwodebas ar unda erTodes raime iseTi damate-

ba, romelmac SeiZleba SecdomaSi Seiyvanos mesame piri an/da gamoiwvi-

os Secdoma an/da gaugebroba subieqtis formisa Tu saqmianobis gamo.

3. arasamewarmeo (arakomerciuli) iuridiuli piris saxelwodeba ar 

SeiZleba emTxveodes ukve registrirebuli arasamewarmeo (arakomer-

ciuli) iuridiuli piris saxelwodebas.

4. piri, romelic marTlsawinaaRmdegod sargeblobs sxva iuridiu-

li piris saxelwodebiT, valdebulia uflebamosili piris moTxovnis 

safuZvelze Sewyvitos aseTi sargebloba da aanazRauros marTlsawi-

naaRmdego sargeblobiT gamowveuli ziani.

5. iuridiuli piris saqmiani reputaciis Selaxvis SemTxvevaSi gamoi-

yeneba am kodeqsis me-18 muxliT gaTvaliswinebuli wesebi.

saqarTvelos 2006 wlis 14 dekembris kanoni №3967 _ ssm I, №48, 22.12.2006w., mux.336

saqarTvelos 2011 wlis 1 ivlisis kanoni №5017 _ vebgverdi, 14.07.2011w.

I. Sesavali, warmoSobis istoria .................................................................. 209

II. normis struqtura, mizani da sagani ...................................................... 210

III. iuridiuli piris saxelwodeba ................................................................ 211

1. cneba ...................................................................................................... 211

2. SezRudvebi saxelwodebis gamoyenebisas ............................................ 212

a. dasaSvebi da dauSvebeli saxelwodebebi ...................................... 212

b. gansxvavebuloba, SecdomaSi Semyvani an

   gaugebari damateba ......................................................................... 214

b. a. saxelwodebis gansxvavebuloba .................................................. 214

b. b. „saxelwodebis namdviloba“, SecdomaSi

      Semyvani damatebis dauSvebloba ................................................ 215

b. g. „gadafarvis“ dauSvebloba ......................................................... 216

b. d. saxelwodebis marTlsawinaaRmdego gamoyenebis
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      dauSvebloba da iuridiuli Sedegi .......................................... 216

3. blanketuri normis Sesaxeb ................................................................. 217

I. Sesavali, warmoSobis istoria

samoqalaqo kodeqsis aRniSnuli TaviT (arasamewarmeo (arakomer-

ciuli) iuridiuli piri) wesrigdeba e.w. idealuri miznis mqone sa-

zogadoebis urTierTobasTan dakavSirebuli is sakiTxebi, romlebic 

Seexeba am tipis iuridiuli piris saxels (saxelwodebas), mis fili-

als (warmomadgenlobas), registraciis wessa da pirobebs, registra-

ciaze, maT Soris, cvlilebis registraciaze gadawyvetilebis miRebis 

wess, amgvari iuridiuli piris saqmianobaze saxelmwifo kontrolis 

Taviseburebebs, mesame pirebTan urTierTobas dakavSirebuls xelmZ-

Rvanelobasa da warmomadgenlobasTan, amasTan, qonebriv sakiTxebs, 

maT Soris iuridiuli piris reorganizaciisa da likvidaciis konte-

qstSi, aseve, iuridiuli piris mier miyenebuli zianis anazRaurebas.

aRsaniSnavia, rom arakomerciul iuridiul pirebTan dakavSirebiT 

samoqalaqo kodeqsis ZalaSi Sesvlidan dRemde, marTlac, „revolu-

ciuri“ cvlilebebi ganxorcielda. am TvalsazrisiT gamosayofia 

2006 wels gatarebuli reforma1, romelmac radikalurad Secva-

la arakomerciul iuridiul pirebTan mimarTebaSi adre arsebuli 

sakanonmdeblo midgoma.2 aman, Tavis mxriv, didi gavlena moaxdina Ta-

vad am iuridiuli piris konfiguraciaze, Secvala ra garkveul priz-

maSi misi egzistencialuri xasiaTi da regulatoruli funqciebi. ama 

Tu im sakiTxis liberaluri mowesrigebis suliskveTebam,3 SeiZleba 

iTqvas, moWarbebuli odenobiT SeaRwia arakomerciuli iuridiuli 

pirebis nawilSi da mis mimarT kanonmdeblis sawesdebo avtonomiis 

Tavisuflebis SeuzRudav farglebs daudo dasabami, ramac qarTuli 

iuridiuli sazogadoeba mwiri sasamarTlo praqtikisa da am sfero-

Si TiTqmis saerTod ararsebuli kautelaruli iurisprudenciis 

pirobebSi, garkveuli sirTuleebis winaSe daayena. sakanonmdeblo 

cvlilebaTa Sedegad specialuri momwesrigebeli norma-debulebe-

bi fondebisa da kavSirebis4 Sesaxeb gauqmebul iqna. aman ki saqarT-

1   kanonmdeblobaSi 2006 wlis 14 dekembers aisaxa: kanoni №3967 _ ssm I, №48, 22.12.2006.

2 ix. aseve Wanturia, samoqalaqo kodeqsis Sesavali nawili, 2011, gv. 8. 

3 iqve, 2011, gv. 8.

4  saqarTveloSi arasamewarmeo saqmianobis ganxorcielebis am iuridiuli organizaciuli 

konstruqciis gamomxatvelad, mis samarTlebriv formad Tavidanve aRebul iqna kavSi-

ri da fondi, romelTa Soris gansxvavebac, iseve rogorc amas, magaliTad, germanuli 

samoqalaqo samarTali akeTebs (zogadad, uflebaunariani da arauflebaunariani samo-

qalaqo-samarTlebrivi kavSiris (gaerTianebis) daxasiaTebis Sesaxeb ix. mag.: Grünewald, 
Gesellschaftsrecht, 7. Aufl., 2008, S. 189 ff.). samarTlebrivi formis doneze, TvalnaTeli iyo. 

germanuli samarTlis gavlenis Sesaxeb ix.: zoiZe, evropuli kerZo samarTlis recefcia 

saqarTveloSi, gv. 213 da momdevno. kavSirebisa da fondebis warmomavlobis, maT Soris, 

qarTul samoqalaqo kodeqsSi maTi adgilisa da momwesrigebeli normebis ganmartebis 

Sesaxeb: Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 1997, gv. 

251-256, 257 da momd. 

1
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veloSi arasamewarmeo saqmianobis ganxorcielebis mxolod erTader-

Ti, kanonmdeblobiT dadgenili organizaciul-samarTlebrivi forma 

_ arasamewarmeo (arakomerciuli) iuridiuli piri5 _ Camoayaliba.6 

Tumca es ukanasknelic albaT ufro aseTi formis Sinaarsobrivi on-

tologiis gamomxatvelia da ara Tavad samarTlebrivi formis le-

galuri aRmniSvneli. marTalia, specialuri momwesrigebeli normebi 

kavSirebisa da fondebis, iseve, rogorc am samarTlebrivi formebis 

legaluri definiciis momcveli debulebebi samoqalaqo kodeqsidan 

amoRebulia da, erTaderTi samarTlebrivi formaa sakanondeblo 

doneze darCenili, Tqma imisa, rom qarTul samarTlebriv realoba-

Si kavSirebi da fondebi gauqmebulia, rasakvirvelia, ar SeiZleba. 

arasamewarmeo iuridiul pirs misi saqmianobis warmarTva nebismieri 

kanoniT aukrZalavi transkrifciiT SeuZlia, maT Soris, kavSiris an 

fondis, an asociaciis damatebiT.7 miT umetes amas aranairad ar ga-

moricxavs 27 I da II muxli. es sakiTxi mTlianad sawesdebo avtonomiis 

farglebSia moqceuli. amas ki Tavad am samarTlebrivi formis (a(a)

ip) Sida struqturis Camoyalibeba-gansazRvris, aseve, sazogadoebis 

saxelwodebis arCevis8 Tavisufleba adasturebs.

II. normis struqtura, mizani da sagani

27-e muxli arasamewarmeo iuridiuli piris saxelwodebas da masTan 

dakavSirebul urTierTobas exeba. normis struqtura sakanonmdeblo 

doneze imgvarad aris Camoyalibebuli, rom mas uSualo Sexeba aqvs 

sxva sakanonmdeblo aqtebiT reglamentirebul msgavs sakiTxebTan 

da xSirad Semvseb miniSnebebsac akeTebs, magaliTad, amave muxlis 

me-2 nawili. aRniSnuli muxlis mizania gansazRvros arakomerciuli 

iuridiuli piris saxelwodeba, rogorc mesame pirebTan samarTle-

briv urTierTobaSi identificirebis saSualeba, daadginos misi le-

galuri definicia, is iuridiuli SesaZlebloba, romlis drosac ama 

Tu im arasamewarmeo iuridiul pirs sakuTari saxelwodebis darTvis 

ufleba eqneba, rac rogorc sxvisi, ise Tavad am subieqtis dacvis 

5  Sesabamisi cvlilebebis Semdeg qarTul iuridiul terminologiaSi misi SemoklebiTi aRm-

niSvnelic damkvidrda „a(a)ip“. ix. mag. iv. javaxiSvilis saxelobis Tbilisis saxelmwifo 

universitetis wesdeba 2010 wlis 1 ianvridan 2012 wlis 1 ianvramde mdgomareobiT.

6  araregistrirebuli kavSiri aseTi saqmianobis ganxorcielebis erT-erT SesaZleblobas 

adgens, Tumca iuridiuli piris statusis arqona mis, rogorc kanonmdeblis mier dadge-

nil erT-erT samarTlebriv formad ganxilvamde ver migviyvans. verc sui generis-ze ga-

keTdeba aqcenti, radgan araregistrirebuli kavSiri wminda wevrTa urTierTkavSiria 

da mxolod saxelSekrulebo-samarTlebriv gaerTianebas warmoadgens. registrirebuli 

da araregistrirebuli gaerTianebebis, ufro swored, „kavSirebis“, maTi samarTalsub-

ieqtobisa da uflebaunarianobis mopovebis „iuridiul-teqnikuri“ mocemulobis (evro-

pul-amerikul konteqstSi) Sesaxeb mag.: MüKo/Reuter, 6. Aufl., 2012,Vor. §21 Rn. 175 ff.
7  ix. moyvanili magaliTebi WanturiasTan: Wanturia, samoqalaqo samarTlis zogadi nawili, 

2011, gv. 254. 

8 kanonmdeblobiT dadgenili SezRudvebis gaTvaliswinebiT.

3
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motiviT aris ganpirobebuli. es ki kargad vlindeba im SinaarsSi, 

romelic am normaSia Cadebuli: „saxelwodebas ar unda erTvodes 

raime iseTi damateba, romelmac SeiZleba SecdomaSi Seiyvanos mesame 

piri an gamoiwvios Secdoma, an gaugebroba subieqtis formisa Tu Si-

naarsis gamo“ (27 II, 18); zianis anazRaurebisa da marTlsawinaaRmdego 

sargeblobis Sewyvetis moTxovnis ufleba (27 IV); piris saqmiani rep-

utaciis Selaxvis amkrZalavi, ufro swored, aseTi Selaxvis Sedegad 

gamowveuli Tanmdevi qmedebis ganeitralebisa da zianis anazRaureb-

is moTxovnis ufleba (27 V). es ki samarTlebriv urTierTobaSi sicxa-

disa da brunvis stabilurobis mniSvnelovani garantiaa, amitom, Sei-

Zleba iTqvas, rom aRniSnul normas sicxadis Semcveli xasiaTic aqvs.

III. iuridiuli piris saxelwodeba

1. cneba

sazogadoebrivi cxovreba rTuli da mravalferovania. igi urTi-

erTobaTa mravalricxovan segments moicavs, raSic Zalian bevri 

fizikuri Tu iuridiuli piria CarTuli. fizikuri piri, samarTle-

briv urTierTobaSi sakuTari identificirebis mizniT, iyenebs sax-

els, raTa yoveli mesame pirisaTvis Sesacnobi iyos Tu visTan aqvs 

am ukanasknels saqme. igive principi vrceldeba iuridiuli piris mi-

marTac, romelsac aseve unda hqondes identificirebis SesaZleblo-

ba samarTlebriv urTierTobaSi, rasac misi saxelwodeba emsaxureba.9 

warmodgenili muxlis pirveli nawilis Sesabamisad, arasamewarmeo 

iuridiul pirs aqvs saxelwodeba, romelic am iuridiuli piris sa-

marTlebriv urTierTobaSi damoukidebeli samarTlis konstruqciad 

aRqmis winapirobaa. misi kuTvnilebaa iuridiuli piris saxelwode-

ba (saxeli), romlis meSveobiTac „xorcieldeba brunvis monawileTa, 

erTi mxriv, identifikacia, anu maTi igiveobis, TavisTavadobis dad-

gena da, meore mxriv, individualizacia“, rac niSnavs mis gansxvavebas 

sxva organizaciuli erTeulisagan.10 mokled, arasamewarmeo iuridi-

uli piris saxelwodeba aris kerZo samarTalurTierTobis subieqtis 

saxeli, riTic igi gamodis mesame pirebTan urTierTobaSi. 

iuridiuli piris saxelwodeba, iqneba es idealuri Tu samewarmeo 

subieqtisa,11 garkveuli saqmianobis ganmaxorcielebeli organizaci-

uli warmonaqmnis „sajaroobis Semadgeneli nawilia“ da samoqalaqo 

brunvis monawileTa dacvis garantiis funqciiT aris gamsWvaluli.12 

amitomac kanonmdebloba (27 II) am miznis misaRwevad iuridiuli piris 

9 Lochner/Heidel,in Heidel/Hüsstege/Mansel/Noack, BGB, 2. Aufl. 2011, §57 Rn. 5.
10 Wanturia/niniZe, mewarmeTa Sesaxeb kanonis komentari, 2002, gv. 98.

11 „mewarmeTa Sesaxeb“ kanonis me-2 muxlis pirveli punqtiT Camoyalibebuli.

12 Hopt, in Baumbach/Hopt, HGB, 33. Aufl., 2008, §18 Rn. 1.

4
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saxelwodebis moTxovnaTa dadgenisas awesebs SemzRudvel normebs, 

romelTa darRveva garkveuli sanqciis Semcveli SedegiT SeiZleba 

iyos ganpirobebuli. Sesabamisad, saxelwodeba „kuTvnilebaunariano-

bisa da gansxvavebulobis xarisxis“ matarebeli unda iyos, raTa man, 

yvela SezRudvis gaTvaliswinebiT, samarTalurTierTobaSi „saxe-

lis funqciis“ Sesruleba SeZlos.13 amasTan, saxelwodeba iuridiuli 

piris aucilebeli atributia, misi substanciis Semadgeneli nawili, 

amitom sadamfuZneblo dokumentebSi (wesdeba) misi miTiTeba saval-

debuloa, winaaRmdeg SemTxvevaSi es mis registraciaze uaris Tqmis 

safuZvels warmoadgens.

2. SezRudvebi saxelwodebis gamoyenebisas

a. dasaSvebi da dauSvebeli saxelwodebebi

iuridiuli piris mier saxelwodebis gamoyenebis process iurid-

iul literaturaSi „firmis Camoyalibebis“ samarTals uwodeben.14 am-

itom kanonmdebloba gansazRvravs im SezRudvebs, romlebic aucile-

belia imisTvis, rom samoqalaqo brunvaSi saxelwodebam ar Seqmnas 

mcdari warmodgena mesame pirTa TvalSi iuridiuli piris miznis, sax-

eobis, saqmianobis15 da a.S. Sesaxeb. 

iuridiuli piris saxelwodebis funqciidan gamomdinare,16 igi 

unda Seicavdes iseT aRniSvnebs, romliTac SesaZlebeli iqneba am 

piris sxva pirisagan identificireba, gansxvaveba, aseve, igi sxva ukve 

arsebuli arakomerciuli iuridiuli pirebis saxelwodebis gadafar-

vis dauSveblobas unda emsaxurebodes. rogorc wesi, saxelwodebis 

arCeva Tavisufalia.17 es niSnavs, rom misi SerCevisas arakomerciuli 

iuridiuli piris wevrebi damoukideblad da Tavisuflad iReben gad-

awyvetilebas, Tu ra sagnobrivi, teritoriuli, saqmianobiTi Tu sxva 

13  MüKo/Heidinger, HGB, 3. Aufl., 2010, §18 Rn. 1; Zimmer, in Ebenroth/Boujong/Joost/Strhon, HGB, 2. Aufl., 
2008, §18 Rn. 1.

14  Tumca is faqtic gasaTvaliswinebelia, rom firma (safirmo saxelwodeba) mxolod 

mewarme subieqtisTvis damaxasiaTebeli kategoriaa da ara idealuri miznis mqone sa-

zogadoebisaTvis. MüKo/Heidinger, HGB, 3. Aufl., 2010, §17 Rn. 3. amitomac samoqalaqo kod-

eqsi aqcents ara „safirmo saxelwodebaze“ (rogorc es mewarmeTa kanonmdeblobiTaa 

dadgenili), aramed iuridiuli piris saxelwodebaze akeTebs. safirmo saxelwodebas, 

rogorc komentatorul literaturaSia aRniSnuli, orgvari buneba aqvs. erTi mxriv, 

igi uzrunvelyofs saxelis uflebas (e.w. pirovnul uflebebs), meore mxriv, mas qone-

brivi Rirebulebac aqvs, radganac sagakotrebo masaSi Sedis da SeiZleba kreditoris 

moTxovnis dakmayofilebasac moemsaxuros. Hopt, in Baumbach/Hopt, HGB, 33. Aufl., 2008, §17 
Rn. 5, 47. 

15 MüKo/Reuter, 6. Aufl., 2012,§57 Rn. 1. 
16 Hopt, in Baumbach/Hopt/, HGB, 33. Aufl., 2008, §18 Rn. 4. 
17  Westermann, in Erman BGB, 12 Aufl., 2008, §58 Rn. 2. samoqalaqo kodeqsi gamoricxvis meTodiT 

moqmedebs: kanoniT gansazRvrulia mxolod akrZalvebi, rac imas niSnavs, rom saxel-

wodebis SerCevisas subieqti Tavisufalia. man ar unda xelyos is SezRduvebi, romelic 

kanonmdeblobiT aris dawesebuli.

7

8

muxli 27irakli burduli



213

kriteriumze dafuZnebuli saxelwodeba unda SeirCes.18 rogorc wesi, 

arasamewarmeo iuridiuli piris saxelwodeba asocirdeba im saqmi-

anobis saganTan, romelsac esa Tu is piri warmarTavs. Tumca Sesa-

Zlebelia, rom igi misi (iuridiuli piris) miznis miRma sferos gaT-

valiswinebiT Camoyalibdes19 da damokidebuli ar iyos organizaciis 

mizansa20 da saqmianobis saganze.

gamomdinare iqidan, rom 27 II da III muxli sajaro interesis dam-

cveli normebia,21 iuridiul pirs mxolod erTi saxelwodebis qveS 

saqmianobis ufleba aqvs22 da gamoricxulia mis mier ramdenime saxel-

wodebis gamoyeneba. 

saxelwodeba aucileblad unda Sedgebodes sityvebisagan (anbanuri 

asoebisagan),23 romelSic igulisxmeba misi Seqmna garkveuli tran-

skrifciuli damatebebisagan, sagnobrivi aRmniSvnelebisagan, Semok-

lebebisagan.24 amasTan, yuradsaRebia, rom saxelwodeba garkveul Si-

naarss unda gamoxatavdes da igi aRqmadi iyos mesame piris mxridan. 

Sesabamisad, maregistrirebelma organom xarvezis gamosworebis vada 

unda daniSnos im SemTxvevaSi, rodesac saxelwodebaSi gamoyenebu-

lia uazro sityvebi, mxolod asoTa wyeba da a.S.,25 romelic aranair 

mniSvnelobas ar iZleva. 

saxelwodeba SeiZleba iyos fantaziis nayofi,26 Tumca gasaTval-

iswinebelia iseTi aRniSvnebi, romelic moraluri an eTikuri norme-

bis sawinaaRmdegoa. amasTan, rodesac arasamewarmeo iuridiuli 

piris saxelwodebazea saubari, mizanSeuwonelia, rom fantaziis nay-

ofi iyos samewarmeo subieqtisTvis damaxasiaTebeli, misi miznidan 

18  „firmis“ saxeobaTa (sagnobrivi, teritoriuli, personaluri, fantaziis nayofis Sedegad 

Camoyaliebebuli da a.S.) Sesaxeb mag.: Hopt, in Baumbach/Hopt, HGB, 33. Aufl., 2008, §17 Rn. 6 ff.
19  Waldner/Wöhrle-Himmel, in Sauter/Schweyer/Waldner, Der eingetragene Verein, 19 Aufl., 2010, 

Rn. 58.
20  am SemTxvevaSi igulisxmeba mizani viwro gagebiT, radgan farTo gagebiT arasamewarmeo 

(arakomerciuli) iuridiuli piris mizani yovelTvis idealuria da mogebis miRebaze 

orientirebuli ar aris.

21  iseve rogorc es, magaliTad, germanul samarTalSia aRiarebuli: Waldner/Wöhrle-Himmel, 
in Sauter/Schweyer/Waldner, Der eingetragene Verein, 19 Aufl., 2010, Rn. 58.

22 MüKo/Heidinger, HGB, 3. Aufl., 2010, §17 Rn. 7. 
23  mux. 27 II mixedviT, saxelwodebaSi dauSvebelia dafiqsireba iseTi grafikuli simbolo-

ebisa, romlebsac enobrivi normebiT gaTvaliswinebuli bgeriTi an sityvieri Sesatyvi-

si ar moeZebneba. mokled, igi (saxelwodeba) aRqmuli unda iyos rogorc organizaci-

uli warmonaqmnis saxeli, raTa man arasamewarmeo (arakomerciuli) iuridiuli piris 

„saxelis (saxelwodebis) funqciis“ Sesruleba SeZlos. BayObLGZ 1971, 329 (332) = NJW 
1971, 957 f. miTiTebulia: Waldner/Wöhrle-Himmel, in Sauter/Schweyer/Waldner, Der eingetragene 
Verein, 19 Aufl., 2010, Rn. 58; aseve: Wamser, in Henssler/Strhon, Gesellschaftsrecht, 2. Aufl., 2014, 
§18 Rn. 2.

24  Hopt, in Baumbach/Hopt, HGB, 33. Aufl., 2008, §18 Rn. 4; aseve: pepanaSvili, sk-is komentari, wigni 

I, 2014, gv. 238. 

25  marTalia, germanuli sasamarTloebis es praqtika (samwuxarod, qarTuli sasamarTlo 

praqtika am sakiTxis Taobaze ver iqna moZiebuli) Sps-s exeba, Tumca misi gamoyeneba 

xdeba arakomerciuli kavSirebis mimarTac. OLG Celle = GmbHRschau 1999, 412. miTiTebulia: 

Waldner/Wöhrle-Himmel, in Sauter/Schweyer/Waldner, Der eingetragene Verein, 19 Aufl., 2010, Rn. 58.
26 Schlingloff,in Oetker, HGB, 3. Aufl., §18 Rn. 13.
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gamomdinare aRmniSvneli. me-2 nawilis mixedviT, saxelwodebaSi ar 

SeiZleba iyos gamoyenebuli, magaliTad, „mewarmeTa Sesaxeb“ kanon-

iT gaTvaliswinebuli aRniSvnebi. aq igulisxmeba amave kanonis me-6 

punqtis mocemuloba, romelic ZiriTad yuradRebas ama Tu im or-

ganizaciul-samarTlebrivi formis27 damatebis valdebulebaze amax-

vilebs, Tumca saxelwodebaSi sxva nebismieri aRmniSvnelis gamoyeneb-

is uflebas iZleva.28 arakomerciul iuridiul pirs TiTqosda rCeba 

imis ufleba, rom saxelwodebis SerCevisas, radgan 27 II muxli mi-

uTiTebs ra mewarmeTa kanonze, xolo es ukanaskneli savaldebulo 

darTvis TvalsazrisiT mxolod konkretuli mewarmis samarTlebrivi 

formis aRmniSvnelis datanas iTvaliswinebs, igi (saxelwodeba), same-

warmeo saqmianobidan gamomdinare, fantaziis nayofis Sedegad Camoy-

alibdes, rac mizanSeuwoneli unda iyos.29 marTalia, idealuri miznis 

mqone iuridiuli piris saxelwodebas unda daerTos „arasamewarmeo 

(arakomerciuli) iuridiuli piri“, magram es damateba unda gamor-

icxavdes fantaziis Sedegad samewarmeo miznis, komerciuli saqmiano-

bis Sedegad Seqmnil saxelwodebas.30 

b. gansxvavebuloba, SecdomaSi Semyvani an gaugebari damateba

b. a. saxelwodebis gansxvavebuloba

 

iuridiuli piris saxelwodebas ar unda daerTos iseTi damate-

ba, romelic emsaxureba mesame piris SecdomaSi Seyvanas an misTvis 

gaugebar mdgomareobaSi Cayenebas subieqtis saxelwodebasTan daka-

vSirebiT. Sesabamisad, saxelwodebas „gansxvavebulobis Zala“ unda 

hqondes, rac samoqalaqo brunvaSi „saxelwodebis funqciis“ uaRre-

sad mniSvnelovani nawilia.31

saxelwodebis gansxvavebuloba „safirmo saxelwodebis individ-

ualizebis funqciis matarebelicaa“.32 igi (saxelwodeba) imisTvis 

unda iyos gankuTvnili, rom moxerxdes am piris gansxvaveba sxva an 

(miT umetes) imave saqmianobis ganmaxorcielebeli subieqtisagan.33 es 

kidev ufro damajerebeli argumenti iqneboda zemoT ganviTarebul 

msjelobasTan dakavSirebiT, romlis mixedviTac, arakomerciuli iu-

ridiuli piris mier uSualo samewarmeo saqmianobis Sedegad gamom-

27 srulad an SemoklebiT.

28 garkveuli SezRudvebis gaTvaliswinebiT. 

29 aseve: pepanaSvili, samoqalaqo kodeqsis komentari,wigni I, 2014, gv. 239.

30  TavisTavad cxadia, am sakiTxs Sexeba ar aqvs imasTan, rom arasamewarmeo iuridiul pirs 

komerciuli saqmianobis ganxorcielebis ufleba aqvs. rogorc cnobilia, am SemTxvevaSi 

es ubralod mis mizans emsaxureba.

31 Hopt, in Baumbach/Hopt, HGB, 33. Aufl., 2008, §18 Rn. 5.
32 MüKo/Heidinger, HGB, 3. Aufl., 2010, §18 Rn. 23.
33  Röhricht/Westphalen/Ammon/Ries,HGB, 3. Aufl. 2008, Rn. 17; Bülow, Der erweiterte Eigentumsvor-

behalt nach der Insolvenzrechtsreform, DB Heft 43. 1999, S. 2169, 2170; Lutter/Welp, ZIP 1999, S. 
1073, 1074. ix. MüKo/Heidinger, HGB, 3. Aufl., 2010, §18 Rn. 23.

12

13

muxli 27irakli burduli



215

dinare saxelwodeba an danamati am saxelwodebaze mizanSeuwoneli 

iqneboda. saxelwodeba an damateba saxelwodebaze unda iZleodes sa-

zogadoebisTvis im Segnebis SesaZleblobas, rom mis wevrebs, kiTxvi-

Ta da smenadobiT, gauCndeT am organizaciasTan dakavSirebuli aso-

ciacia34, riTic, saboloo jamSi, moxdeboda misi (am iuridiuli piris) 

gansxvavebis aRqma sxva pirebisagan.

b. b. „saxelwodebis namdviloba“, SecdomaSi Semyvani damatebis 

dauSvebloba

 

iuridiuli piris saxelwodebasTan erTad mniSvnelovania sakiTxi, 

romelic mesame piris SecdomaSi Seyvanas ukavSirdeba. es pirdapir 

SemxeblobaSia e.w. „saxelwodebis namdvilobasTan“,35 rac niSnavs, rom 

iuridiuli piri namdvilad am saxelwodebas atarebs, igi ar aris 

formaluri xasiaTis, gamoxatavs am subieqtis mier saqmianobis war-

marTvis seriozulobas, mis arss da sazogadoebis SecdomaSi Seyvanis 

dauSveblobas emsaxureba.

SecdomaSi Seyvanis dauSvebloba vrceldeba mTlianad saxelwode-

baze rogorc mis ZiriTad nawilze, ise damatebaze,36 miuxedavad imi-

sa, rom 27 II muxli am SemTxvevaSi mxolod saxelwodebis damatebaze 

saubrobs.

dauSvebeli saxelwodebis SerCeva im SemTxvevaSia saxeze, rode-

sac igi emsaxureba araswori warmodgenis Camoyalibebas am iuridiul 

pirze brunvis monawileTa mxridan. Tanac mniSvnelovania, rom Sec-

domaSi Seyvanis ganzraxva irelevanturia, radgan mTavari am dros 

aris is Sedegi, romelic dadga, anu ara braleuli Tu arabraleu-

li qmedeba saxelwodebis SerCevisas, aramed brunvis monawile mesame 

piris mcdari warmodgena mis Sesaxeb.37 

amasTan, mxedvelobaSi unda miviRoT is garemoeba, rom samoqalaqo 

kodeqsis aRniSnuli muxli Secdomas, SecdomaSi Seyvanas an gauge-

brobas erT ZiriTad mocemulobas ukavSirebs. es aris subieqtis 

forma da saqmianoba. es niSnavs, rom saxelwodeba ar unda Seicavdes 

iseT formulirebebs (damatebebs da a.S.), romelic gamoiwvevs gauge-

brobas brunvaSi monawile organizaciul-samarTlebrivi formis 

gamo (ver moxdeba gansxvaveba da dadgena imisa, Tu ra saxis subieqt-

Tan _ komerciulTan Tu arakomerciulTan _ aqvs pirs saqme), saqmi-

anobasTan _ fondia, kavSiria Tu asociacia;38 igi aris arasamewarmeo 

34 Hopt, in Baumbach/Hopt, HGB, 33. Aufl., 2008, §18 Rn. 5.
35  Firmenwahrheit; Wamser, in Henssler/Strhon, Gesellschaftsrecht, 2. Aufl., 2014, §18 Rn. 4.
36 Wamser, in Henssler/Strhon, Gesellschaftsrecht, 2. Aufl., 2014, §18 Rn. 4.
37  sxvadasxva miTiTebiT: Schlingloff in Oetker, Handelsgesetzbuch, 3. Aufl., 2013, §18 Rn. 17.
38  marTalia, rogorc zemoT aRiniSna, fondisa da kavSirebis momwesrigebeli normebi 

gauqmebulia, Tumca arasamewarmeo iuridiuli piris saxelwodebaze am aRmniSvnelis 
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organizacia, Tumca samoqalaqo brunvis monawiles saxelwodebidan 

gamomdinare eqmneba imis warmodgena, rom es subieqti sxva saqmiano-

biT aris dakavebuli da a.S.

b. g. „gadafarvis“ dauSvebloba

 

Semdegi sakiTxi, romelic aseve metad mniSvnelovania sajaroobisa 

da brunvis monawilis dacvis TvalsazrisiT, ganmtkicebulia 27 III 

muxlSi: maregistrirebelma organom, formaluri Semowmebis Sedegad, 

unda uzrunvelyos, rom erTi iuridiuli piri ar atarebdes (ukve ar-

sebuli) iuridiuli piris saxelwodebas. Tumca Teoriulad SesaZle-

belia, rom daSvebul iqnes Secdoma. aseTis arsebobis SemTxveveaSi 

arakomerciuli iuridiuli piris saxelwodeba SesabamisobaSi unda 

movides kanonis moTxovnebTan. praqtikaSi, albaT, ufro mniSvnelova-

nia iseTi SemTxveva, rodesac erTi iuridiuli piri meore iuridiuli 

piris saxelwodebiT sargeblobs. am dros maregistrirebeli organos 

Secdoma gamoricxulia, xolo samoqalaqo brunvis monawile erTi su-

bieqti ukve arsebuli subieqtis saxels iyenebs, raTa sxvadasxva miz-

ans miaRwios: Seqmnas konkurencia da mcdari warmodgena mis Sesaxeb 

sxvisi saxelwodebis gamoyenebis xarjze, miiRos materialuri sarge-

beli an sxva saxis upiratesoba, an ufro metic, ganzrax miayenos 

ziani sxva pirs. 27-e muxli iTvaliswinebs aseT SemTxvevebs da amis 

Tavidan aRsakveTad specialur normas adgens.

b. d. saxelwodebis marTlsawinaaRmdego gamoyenebis dauSvebloba da 

iuridiuli Sedegi

 

samarTlebriv realobaSi ar aris gamoricxuli, rom iuridiul pirs 

hqondes sxva subieqtis saxelwodebis gamoyenebis ufleba. es Sesabamis 

iuridiul safuZvels, maT (pirebs) Soris xelSekrulebis arsebobas 

moiTxovs da, vinaidan kanonmdeblobiT urTierTobis aseTi konfigu-

racia akrZaluli ar aris, es dasaSvebi iqneba. Sesabamisad, 27 IV mux-

li yuradRebas amaxvilebs im SemTxvevaze, rodesac zemoT aRniSnuli 

iuridiuli nonsensis _ Sesabamisi samarTlebrivi safuZvlis gareSe, 

marTlsawinaaRmdegod moxdeba sxva iuridiuli piris saxelwodebis 

gamoyeneba da dgeba garkveuli, amasTanave, sanqciis Semcveli Sedegi. 

am dros is, vinc marTlsawinaaRmdegod iyenebs sxvis saxels, val-

debuli xdeba 1. Sewyvitos aseTi sargebloba da 2. aanazRauros ziani.39 

damateba akrZaluli ar aris. amitom, rodesac piri saqvelmoqmedo saqmianobiT aris da-

kavebuli da atarebs, mag., fondis saxelwodebas (ufro swored damatebas), man brunvis 

monawiles ar unda Seuqmnas mcdari warmodgena misi sxva saqmianobis Sesaxeb.

39  qarTul sasamarTlo praqtikaSi ramdenime saintereso gadawyvetileba iqna moZiebuli, 

romelic registrirebuli kavSiris mier ukve arsebuli kavSiris saxelis (saxelwodebis) 
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aq ramdenime faqtors unda mieqces yuradReba. sargeblobis 

Sewyveta uflebamosili piris moTxovnis safuZvelze unda moxdes, 

anu marTlsawinaaRmdegod piri saxelwodebiT manam isargeblebs, san-

am mas aseTi sargeblobis Sewyvetis moTxovna ar waeyeneba. SesaZloa, 

mxareTa Soris Camoyalibebuli samarTlebrivi urTierTobis safuZ-

velze marTlsawinaaRmdegod dawyebuli saxelwodebis gamoyeneba 

marTlzomierad gagrZeldes. es kerZo avtonomiis farglebSi gada-

sawyveti sakiTxia. 

meore mniSvnelovani momenti imaSi mdgomareobs, rom saxelwodeb-

iT aramarTlzomier mosargebles ekisreba zianis anazRaureba. aqac 

niSandoblivia, rom saxelwodebis aramarTlzomieri sargeblobiT 

pirs miadges ziani. Tumca orive pirobis arseboba savaldebulo ar 

aris pirveli Sedegis dadgomisTvis, anu zianis miyeneba aucilebe-

li ar aris imisTvis, rom saxelwodebiT marTlsawinaaRmdego sarge-

blobis Sewyveta ganxorcieldes. uflebamosil pirs amis gakeTeba 

zianis faqtis ararsebobis SemTxvevaSic aqvs. rac Seexeba ufleba-

mosil pirs. aq pirvel rigSi igulisxmeba arakomerciuli iuridiuli 

piris xelmZRvanelobasa da warmomadgenlobaze uflebamosili piri. 

organizaciis wesdebiT SesaZloa, es kompetencia sxva struqturul 

erTeuls mieces, magaliTad, wevrTa krebas an sazedamxedvelo sabWos 

warmomadgenlobiT organosTan erTad, an xelSekrulebis safuZvel-

ze sxva pirs.

3. blanketuri normis Sesaxeb

27 V muxli mianiSnebs, rom nebismieri (da ara mxolod arakomerci-

uli) iuridiuli piri sargeblobs saxelis dacvis sayovelTao wese-

biT, romlis Sesaxebac daTqmas akeTebs amave kodeqsis me-18 muxli 

da saqmiani reputaciis Selaxvis SemTxvevaSi Sesabamisad gamoiyeneba 

me-18 muxliT dadgenili wesebi. amitom am sakiTxis ganmartebisTvis 

ix. me-18 muxlis komentari.40

marTlsawinaaRmdego gamoyenebas exeboda. Tumca am SemTxvevaSi kasatori (mosarCele) 

samoqalaqo kodeqsis mux. 26 (Zv. red.) dayrdnobiT, am kavSiris registraciis gauqme-

bas iTxovda, rac samarTlianad iqna uaryofili (moTxovna ar dakmayofilda). ix.: saq. 

uzenaesi sasamarTlos 2001 wlis 28 noembris # 3k/939-01gadawyvetileba; saq. uzenaesi 

sasamarTlos 2001 wlis 30 martis # 3k/211-01 gadawyvetileba. danarCeni gadawyvetile-

bebi am TvalsazrisiT sasaqonlo niSniT sargeblobis akrZalvas exeba: saq. uzenaesi 

sasamarTlos 2013 wlis 27 Tebervlis # as-1666-1563-2012 ganCineba; saq. uzenaesi sasa-

marTlos 2011 wlis 26 seqtembris # as-471-445-2011gadawyvetileba; saq. uzenaesi sasa-

marTlos 2011 wlis 25 noembris # as-1296-1316-2011 ganCineba.

40 ix. aseve pepanaSvili, sk-is komentari, wigni I, 2014, gv. 240-241.
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muxli 28.  arasamewarmeo (arakomerciuli) iuridiuli piris, ucxo 

qveynis arasamewarmeo (arakomerciuli) iuridiuli piris 

filialis (warmomadgenlobis) registraciis wesi

1. arasamewarmeo (arakomerciuli) iuridiuli piris, ucxo qveynis 

arasamewarmeo (arakomerciuli) iuridiuli piris filialis (warmo-

madgenlobis) registracia xorcieldeba mewarmeTa da arasamewarmeo 

(arakomerciuli) iuridiuli pirebis reestrSi.

2. mewarmeTa da arasamewarmeo (arakomerciuli) iuridiuli pirebis 

reestrs awarmoebs saqarTvelos iusticiis saministros mmarTvelo-

bis sferoSi moqmedi sajaro samarTlis iuridiuli piri _ sajaro re-

estris erovnuli saagento (Semdgom − maregistrirebeli organo).

3. arasamewarmeo (arakomerciuli) iuridiuli piris, ucxo qveynis 

arasamewarmeo (arakomerciuli) iuridiuli piris filialis (war-

momadgenlobis) registracia xorcieldeba am kodeqsiTa da mewarme 

subieqtebis, ucxo qveynis mewarme iuridiuli piris filialis (war-

momadgenlobis) registraciisaTvis saqarTvelos kanonmdeblobiT 

dadgenili wesiT.

saqarTvelos 2002 wlis 28 dekembris kanoni №1902 _ ssm I, №4, 22.01.2003 w., mux.20

saqarTvelos 2004 wlis 24 ivnisis kanoni №179 _ ssm I, №19, 15.07.2004 w., mux.79

saqarTvelos 2006 wlis 25 maisis kanoni №3140 _ ssm I, №18, 31.05.2006w., mux.134

saqarTvelos 2006 wlis 14 dekembris kanoni №3967 _ ssm I, №48, 22.12.2006w., mux.336

saqarTvelos 2009 wlis 3 noembris kanoni №1964 _ ssm I, №35, 19.11.2009w., mux.253

saqarTvelos 2009 wlis 25 dekembris kanoni №2458 _ ssm I, №49, 30.12.2009w., mux.370

saqarTvelos 2010 wlis 27 aprilis kanoni №2978 _ ssm I, №24, 10.05.2010w., mux.144

saqarTvelos 2011 wlis 1 ivlisis kanoni №5017 _ vebgverdi, 14.07.2011w.
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I. normis istoria, struqtura, mizani da sagani (Sesavali)

samoqalaqo kodeqsis aRniSnuli muxli cvlilebis Sedegad axle-

burad aris Camoyalibebuli. 2006 wlamde Zveli redaqciis 28-e mux-

li gansazRvravda iuridiuli piris filials, mis cnebasa da samarT-

lebriv bunebas. reformis Semdeg filialis kanonismieri definicia 

gauqmebulia. samoqalaqo kodeqsi ki mxolod arasamewarmeo (ucxo 

qveynis) iuridiuli piris filialis Taobaze amaxvilebs yuradRe-

bas, Tumca legaluri cnebis doneze mas mainc ar ganmartavs. amitom 

filialis (warmomadgenlobis) ganmartebisTvis mewarmeTa kanoni da 

samoqalaqo kodeqsis Sesabamisi normebis kompleqsurad ganmartebaa 

saWiro. 

winamdebare muxli nacionaluri arasamewarmeo iuridiuli piris, 

rogorc samoqalaqo urTierTobis damoukidebeli subieqtis da ucx-

ouri arasamewarmeo iuridiuli piris filialis, misi warmomadgenlo-

bis registraciis wess exeba. Sesabamisad, normis struqtura imgvarad 

aris formulirebuli, rom gasces pasuxi kiTxvaze, Tu ris safuZv-

elze unda daregistrirdes saqarTveloSi arakomerciuli iuridiu-

li piri, maT Soris, ucxoeTSi registrirebulis filiali, vin aris 

subieqti, romelic uflebamosili da pasuximgebelia mis registra-

ciaze da saqarTveloSi arsebuli romeli kanonmdebloba unda iqnes 

gamoyenebuli am procesis gansaxorcieleblad. 28-e muxli afuZnebs 

aucileblobas, rom ganimartos, Tu ra aris filiali, ra samarTle-

brivi bunebis mqone warmonaqmnia igi, ra daniSnulebas asrulebs da 

ra dogmatur-samarTlebrivi safuZvelbi gaaCnia am ukanasknels. 

II. filialis (warmomadgenlobis) cneba

1. iuridiuli piris ZiriTadi da „damatebiTi“ adgilsamyofeli

nebismieri iuridiuli piris, romelic kerZosamarTlebriv urTi-

erTobaSi gamodis da bazarze operirebs, saxasiaTo niSani aris misi 

adgilsamyofeli. mas „sajaro-samarTlebrivi“ datvirTva aqvs, rad-

ganac igi amis mixedviT aris Setanili maregistrirebel organoSi, 

mesame pirisTvis swored es aris miniSneba imis Taobaze, Tu romel 

subieqts aqvs aqtiuri saprocesounarianoba, vin aris misi moTxovnis 

dakmayofilebis garanti da a.S.1 Tumca samarTalSi ganasxvaveben iu-

ridiuli piris ZiriTad (faqtobriv) adgilsamyofels, iuridiul mi-

samarTs da mis filials, warmomadgenlobas. 

iuridiuli piris ZiriTadi adgilsamyofeli da misi iuridiuli mis-

amarTi xSir SemTxvevaSi emTxveva kidec erTmaneTs, Tumca SesaZloa, 

rom kerZosamarTlebrivi urTierTobis subieqti registrirebuli 

1 Wamser, in Henssler/Strhon, Gesellschaftsrecht, 2. Aufl., 2014, §13 Rn. 4.
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iyos erT misamarTze, xolo faqtobrivi adgilsamyofeli hqondes 

sxvagan. amasTan, iuridiul pirs aqvs ufleba, ZiriTadi adgilsamy-

ofelis garda, saqmianoba teritoriulad sxva adgilidan ganaxor-

cielos, anu misi warmomadgenlobis _ filialis meSveobiT gamovides 

samoqalaqo brunvaSi. 28-e muxli2 swored im SemTxvevas gansazRvravs, 

rodesac arasamewarmeo iuridiul pirs aqvs adgilsam yofeli (iurid-

iuli misamarTi), aqvs ZiriTadi (faqtobrivi) adgilsamyofeli3 da 

amasTanave, aqvs teritoriul-organizaciuli, rogorc wesi, adgilm-

debareobis TvalsazrisiT, gancalkevebulad mdebare warmonaqmni,4 

rasac filiali daerqmeva.5 

filiali korporaciul-samarTlebrivi terminia da igi, ZiriTa-

dad, samewarmeo saqmianobis ganmaxorcielebeli subieqtisTvis aris 

damaxasiaTebeli.6 qarTuli samarTali filialTan (warmomadgen-

lobasTan) mimarTebaSi unificirebul midgomas ayalibebs, rac niS-

navs, rom damkvidrebulia misi (filialis) zogadi cneba, Tumca iseve, 

rogorc amas mravali evropuli qveyana akeTebs,7 igi ar aris sakanon-

mdeblo legaluri definiciis saxiT Camoyalibebuli. amitom misi 

gansazRvreba dogmatur-samarTlebrivi, xelovnur-iuridiuli kon-

struqciis saxiT aris mocemuli.

2. filialis samarTlebrivi buneba

 

arakomerciul iuridiul pirs, rogorc zemoT aRiniSna, misi 

saqmianobis xasiaTidan gamomdinare, ufleba aqvs daaarsos fil-

iali (warmomadgenloba), romelic, miuxedavad garkveuli organ-

izaciul-struqturuli damoukideblobisa,8 ar ganixileba iurid-

iul pirad da, Sesabamisad, igi ar registrirdeba reestrSi rogorc 

saqmianobis ganmaxorcielebeli damoukidebeli samarTlebrivi for-

ma.

2 sk-is 26-e muxlTan erTobliobaSi.

3  is SesaZloa emTxveodes iuridiul misamarTs, Tumca SeiZleba sxvaganac mdebareobdes. 

SedarebisTvis ix.: Preuss, in Oetker, Handelsgesetzbuch, 3. Aufl., 2013, §13 Rn. 11. 
4 Pentz in Ebenroth/Boujong/Joost/Strohn, HGB, o2. Aufl., 2008, §13 Rn. 22.
5  ZiriTadi da „damatebiTi“ adgilsamyofelis Sesaxeb mokled SegiZliaT ix.: Hopt in Baum-

bach/Hopt/, HGB, 33. Aufl., 2008, §13 Rn. 1; MüKo/Krafka, HGB, 3. Aufl., 2010, §13 Rn. 6,7-9.
6  Wanturia, sk-is komentari, wigni I, 2002, mux. 28, gv. 118. mag., germanul, avstriul samar-

TalSi filiali (warmomadgenlobis cnebas - Repräsentanz, germanuli samarTali legaluri 

definiciis doneze saerTod ar icnobs. IHK, Oldenburgische Industrie- und Handelskammer, Errich-
tung einer Zweigniederlassung oder Betriebsstätte) SesaZloa hqondes mxolod mewarme subieqts. 

amitomac aris, rom germanul iuridiul literaturaSi, rodesac saubari filials exeba, 

misgan gansasazRvrad yovelTvis „sawarmos matarebel subieqtze“ amaxvileben yuradRe-

bas da mewarmeze (iqneba es individualuri sawarmo Tu samewarmeo sazogadoeba) miuTiTe-

ben. ix. mag.: Krafka/Kühn, Registerrecht, 9. Aufl., 2013, Rn. 289; Hüffner, Aktiengesetz, 10. Aufl., 2012, Anh. 
§45 §13 HGB (Zweigniederlassungen von Unternehmen mit Sitz im Inland) Rn. 6 da a.S.

7 germania, avstria, espaneTi da sxv.

8 Preuss, in Oetker, Handelsgesetzbuch, 3. Aufl., 2013, §13 Rn. 8, 9.
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filiali iuridiuli TvalsazrisiT aris „erTiani sawarmos (iu-

ridiuli piris)9 ZiriTadi adgilsamyoflis aradamoukidebeli (ma-

gram misi Semadgeneli) nawili“.10 Sesabamisad, gabatonebuli iurid-

iuli mosazrebis Tanaxmad, filiali11 ar aris aRWurvili sakuTari 

samarTalsubieqtobiT,12 ar hyavs gansakuTrebuli kanonismieri war-

momadgeneli, ar aris samarTlebrivad damoukidebeli qonebis mesa-

kuTre da davaSi ar gamodis damoukidebel mxared.13

3. filialis saxasiaTo niSnebi

imisTvis, rom SesaZlebeli iyos filialis gansxvaveba ZiriTadi 

„danayofisagan“, iuridiuli pirisagan igi garkveul kriteriumebs, 

niSnebs unda akmayofilebdes. pirveli is aris, rom filiali, rogorc 

iuridiuli piris warmomadgenloba, „damoukidebel teritoriul er-

Teuls“ unda warmoadgendes.14 igi „gancalkevebuli teritoriuli 

qvedanayofia, romelic iuridiuli piris (ZiriTadi) adgilsamyofe-

lis gareT mdebareobs“.15 ar SeiZleba, rom iuridiuli piris filiali 

da misi ZiriTadi adgilsamyofeli erTsa da imave sivrceSi mdebare-

obdes,16 rac teritoriuli TvalsazrisiT maT gadafarvas gamoi-

wvevda. Tumca es ar gamoricxavs imis SesaZleblobas, rom filiali 

ZiriTadi adgilsamyoflis teritoriul erTeulSi17 mdebareobdes.18 

mTavaria, rom es ori „subieqti“ erTsa da imave SenobaSi, oTaxSi ar 

iyos ganTavsebuli. 

9  bunebrivia, germanul literaturaSi, zemoTqmulidan gamomdinare, mxolod sawarmoze 

maxvildeba yuradReba (Camateba i. b.).

10 Krafka/Kühn, Registerrecht, 9. Aufl., 2013, Rn. 289.
11  rogorc Sida iuridiuli pirisa, ise ucxouri subieqtisa. Hopt, in Baumbach/Hopt, HGB, 33. 

Aufl., 2008, §13 Rn. 4. 
12  sxvadasxva miTiTebiT: Preuss, in Oetker, Handelsgesetzbuch, 3. Aufl., 2013, §13 Rn. 22.
13  Hopt, in Baumbach/Hopt, HGB, 33. Auf., 2008, §13 Rn. 4. qarTuli sasamarTloebi am sakiTx-

Tan mimarTebaSi gansxvavebul midgomas amkvidreben, razedac qvemoT iqneba saubari. 

Tumca, miuxedavad amisa, xazgasasmelia is faqti, rom qarTul da germanul samar-

Tals am SemTxvevaSi erTi saerTo unda hqondes: filiali ar aris gansaxilveli 

damoukidebel, srulyofil uflebaunarianobis mqone warmonaqmnad. aqedan gamo-

modinare, uflebis SemZeni da movaleobis matarebeli subieqti Tavad iuridiuli 

piria da ara misi filiali. Preuss, in Oetker, Handelsgesetzbuch, 3. Aufl., 2013, §13 Rn. 
23. rac Seexeba saprocesounarianobas, razedac qvemoT iqneba msjeloba, situacia 

gansxvavebulia. germanuli procesualur-samarTlebrivi mdgomareobis Sesaxeb (isic 

im SemTxvevaSi, rodesac filiali Tavisi safirmo saxelwodebiT gamodis samarTa-

lurTierTobaSi, mis mier uSualod ganxorcielebuli saqmianobidan gamomdinare), 

ix. mag.: BGH 24.11.1951 gadawyvetileba, gamoqveynebulia: NJW 1952, 182-184; Hüffner, 
Aktiengesetz, 10. Aufl., 2012, Anh. §45 §13 HGB (Zweigniederlassungen von Unternehmen mit Sitz 
im Inland) Rn. 6.

14 Hopt in Baumbach/Hopt, HGB, 33. Aufl., 2008, §13 Rn. 3.
15 Tbilisis saapelacio sasamarTlos 2013 wlis 10 oqtombris #2b/5236-13 ganCineba.

16 MüKo/ Krafka, HGB, 3. Aufl., 2010, §13 Rn. 10.
17 raioni, regioni, qalaqi da a.S. 

18 Krafka/Kühn, Registerrecht, 9. Aufl., 2013, Rn. 291.
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Semdegi niSani aris organizaciuli damoukidebloba.19 am SemTx-

vevaSi mniSvnelovania, rom mas saqmianobis damoukideblad warmarT-

vis uflebamosileba hqondes.20 marTalia, igi valdebulia daicvas 

ZiriTadi iuridiuli piris saqmianobis „sagnobrivi maxasiaTeblebi“,21 

anu saqmianobis sagnidan gamomdinare, muSaobdes mxolod im sferoSi, 

romelSic ZiriTadi subieqti moRvaweobs, Tumca moculobis, inten-

siurobisa da sxva kriteriumebis mixedviT, misi (filialis) saqmianoba 

damoukidebelia.22 es damoukidebloba, ra Tqma unda, ar ganapirobebs 

filialis kerZo samarTlis damoukidebel subieqtad aRiarebas,23 rac 

niSnavs, rom filiali ZiriTadi iuridiuli piris saqmianobis, maT 

Soris teritoriul, ganvrcoba-gafarToebas emsaxureba.24 

gansxvavebis Semdegi kriteriumia filialis moqmedebis xan-

grZlivoba. rogorc literaturaSia naTqvami, erTjeradi RonisZieb-

is gansaxorcieleblad (magaliTad, bazrobis Casatareblad) filial-

is substancias ver miviRebT.25 amasTan, warmomadgenlobis (filialis) 

saqmianoba ar unda atarebdes ZiriTadi iuridiuli piris saqmianobis 

damxmare xasiaTs. Sesabamisad, filialis saqmianoba srulyofilad 

unda qmnides ZiriTadi iuridiuli piris arsebiTi saqmianobis asoci-

aciasa da warmodgenas samoqalaqo brunvis monawileebSi.26 ar SeiZle-

ba, rom filiali ZiriTadi iuridiuli piris garigebebis, RonisZie-

bebis mxolod momzadeba-dagegmviT, SuamavlobiT iyos dakavebuli.27 

es mis bunebas SeewinaaRmdegeboda.

III. filialis saprocesounarianoba

erT-erTi saintereso sakiTxi, romelic qarTul samarTalwar-

moebaSi sakmaod mniSvnelovani da aqtualuria, filialis (warmo-

madgenlobis) procesualur-samarTlebriv unarianobas exeba. misi 

sxvadasxva saxidan gamomodinare,28 sruli saprocesounarianoba, anu 

19  am SemTxvevaSi yuradReba mxolod ekonomikur, teritoriul da ara iuridiul da-

moukideblobaze gamaxvildeboda. es ukanaskneli samewarmeo saqmianobis erT-erTi au-

cilebeli Semadgeneli elementia (Wanturia/niniZe, mewarmeTa Sesaxeb kanonis komen-

tari, 2002, gv. 4) da „mewarmeTa Sesaxeb“ kanonis pirveli muxlis me-2 punqtidan da me-2 

muxlis pirveli punqtidan gamomdinare, damoukidebel samarTlebriv formad ganxilvis 

mniSvnelovani winapiroba.

20 Wanturia/niniZe, mewarmeTa Sesaxeb kanonis komentari, me-3 gamoc., 2002, gv. 208.

21 Hopt, in Baumbach/Hopt, HGB, 33. Aufl., 2008, §13 Rn. 3.
22 MüKo/Krafka, HGB, 3. Aufl., 2010, §13 Rn. 11.
23  susg samoqalaqo saqmeebze, 3/2001, gv. 226. miTiTebulia: Wanturia/niniZe, mewarmeTa 

Sesaxeb kanonis komentari, 2002, gv. 209.

24 Tbilisis saapelacio sasamarTlos 2013 w. 10 oqtombris # 2b/5236-13ganCineba.

25 Hopt, in Baumbach/Hopt, HGB, 33. Aufl., 2008, §13 Rn. 3.
26 MüKo/Krafka, HGB, 3. Aufl., 2010, §13 Rn. 14.
27  ROHG 14, 401, 402; RGZ 77, 60, 64. miTiTebulia: MüKo/Krafka, HGB, 3. Aufl., 2010, §13 Rn. 14.
28  zogadad, saproceso-samarTlebrivi unarianobis Sesaxeb ix. mag.: Bendtsen in Saenger (Hrsg.), 

Zivilprozessordnung, 5. Aufl., 2013, §50 Rn. 12 ff; qarTulad saproceso uflebaunarianobisa da 

qmedunarianobis Taobaze: liluaSvili, samoqalaqo saproceso-samarTali, 2005, gv. 108-
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piri iyos Tanabrad warmodgenili sasamarTloSi mosarCeled da mo-

pasuxed, mxolod iuridiuli pirisTvis aris damaxasiaTebeli. Sesa-

bamisad, gabatonebuli Sexedulebis Tanaxmad, procesSi filiali ar 

warmoadgens damoukidebel mxares.29 es niSnavs, rom filials ar unda 

hqondes aqtiuri saprocesounarianoba, Tumca sakiTxi imis Sesaxeb, 

SesaZlebelia Tu ara, rom warmomadgenlobis winaaRmdeg Setanil 

iqnes sarCeli, gansxvavebulia. germanul samarTalSi filiali Sesa-

Zloa (pasiur) mopasuxed iqnes warmodgenili im davaSi, romelic misi 

uSualo garigebis Sedegad iqna warmoSobili da isic im SemTxvevaSi, 

Tuki es filiali sakuTar saxels atarebs, anu aqvs safirmo saxel-

wodeba.30 

qarTuli sasamarTlo praqtika am sakiTxTan dakavSirebiT ar-

aerTgvarovania. uzenaesi sasamarTlos 2012 wlis gadawyvetilebiT31 

sawarmos (iuridiuli piris)32 filiali sasamarTlo davaSi mxared iqna 

miCneuli. safuZveli am argumentaciisa iyo 16 III muxlis, romelic iu-

ridiuli piris filialis winaaRmdeg aRZruli sarCelis gansjadobas 

adgens.33 isic gasaTvaliswinebeli iqneboda, rom maregistrirebeli 

organos mier (ZiriTadad, ucxouri sawarmos (iuridiuli piris) fil-

ialis (warmomadgenlobis) calke samarTlebriv formad registracia 

momxdariyo. aRniSnul SemTxvevaSi sarCeli samarTlis damoukidebe-

li subieqtis mimarT aRiZreba da sakamaTo araferi iqneba.34 magram, 

rodesac saqme iuridiuli piris warmomadgenlobas exeba, procesSi 

112. iseve rogorc qarTuli saproceso samarTali, germanulic (samoqalaqo-saproceso 

kanoni, § 21) specialur gansjadobas adgens. magaliTisTvis: Rintelen in Beckmann/Matus-
che-Beckmann, Versicherungsrechts-Handbuch, 2. Aufl., 2009, §23 Rn. 4.

29 Oetker, Handelsgesetzbuch, 3. Aufl., 2013, §13 Rn. 26.
30  germanuli samarTlis mixedviT, filials SesaZloa hqondes firma (safirmo saxelwode-

ba), romlis farglebSi igi samarTalurTierTobaSi gamova. Oetker, Handelsgesetzbuch, 3. 
Aufl., 2013, §13 Rn. 26. am SemTxvevaSi filialis firma aris is saxelwodeba, romliTac 

iuridiuli piri misi warmomadgenlobis meSveobiT gamodis saqmian urTierTobaSi.

31 ix. saq. uzenaesi sasamarTlos 2012 wlis 5 noembris# as-1144-1073-2012 ganCineba.

32  bunebrivia, amas arasamewarmeo (arakomerciul) iuridiul pirzec gavavrcelebT. 

33  Tumca aq gasaTvaliswinebelia, rom kanonis Canaweri filialis adgilsamyofelze amax-

vilebs yuradRebas da ara registrirebul misamarTze. „mewarmeTa Sesaxeb“ kanonis me-16 

muxlis pirveli punqtis meore winadadebis Sesabamisad, sawarmos filiali registra-

cias ar eqvemdebareba. igive iTqmis arakomerciuli iuridiuli piris filialis SemTx-

vevaSi, radganac 28-e muxlis saTauris da misi pirveli nawilis mixedviT registracias 

unda daeqvemdebaros mxolod ucxouri iuridiuli piris warmomadgenloba da ara saqa-

rTveloSi registrirebuli arasamewarmeo iuridiuli pirisa. 

34  Tumca isic sainteresoa, Tu ra samarTlebrivi safuZveli aqvs warmomadgenlobis 

calke samarTlebriv formad (mag., Sps-d) registracias. filiali, maT Soris, ucx-

ouri korporaciis mxolod warmomadgenlobas niSnavs da ara damoukidebel samarT-

lebriv formas. am ukanasknelis SemTxvevaSi deda-Svilobil sazogadoebas miviReb-

diT, rac Tavisi samarTlebrivi bunebiT, ra Tqma unda, filialisagan gansxvavdeba. 

koncernis Taobaze mag.: Wanturia/niniZe, mewarmeTa Sesaxeb kanonis komentari, 2002, 

gv. 213 da momdevnoni. komerciuli da arakomerciuli iuridiuli pirebis reestris 

praqtika ki swori mimarTulebiT midis, rodesac reestridan amonaweris im grafaSi, 

sadac samarTlebriv formazea miTiTeba, ucxouri iuridili piris warmomadgenlobaa 

Cawerili. amitom sawinaaRmdegos mtkiceba mxolod mxaris Secdomas Tu dabralde-

boda. 
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misi mxared CarTva SesaZloa umarTebulo iyos. 

qarTul sasamarTlo praqtikaSi erTiani pozicia yalibdeba imaze, 

rom sawarmos filiali SeiZleba gamovides mxared samarTalurTier-

TobaSi, Tumca ara rogorc iuridiulad damoukidebeli warmonaqmni, 

samarTlebrivi forma, aramed rogorc „ZiriTadi sawarmos ufleba-

mosilebis delegirebis farglebSi“ moqmedi substrati.35 „Sesabamis-

ad, aseTi samarTalurTierTobis drosac ki filiali SeiZleba monaw-

ileobdes samarTalwarmoebaSi, Tumca mxolod ZiriTadi sawarmos 

warmomadgenlis statusiT, isic mxolod saamisod saproceso-samarT-

lebrivi uflebamosilebis miniWebis SemTxvevaSi.“36 am msjelobidan 

gamomdinare, saapelacio instancia akeTebs daskvnas, rom aqtiuri 

saprocesounarianoba mxolod iuridiul pirs aqvs, xolo „filiali 

SeiZleba mxolod ZiriTadi sawarmos warmomadgenlad gamodiodes“.37 

iuridiuli piris filialis mxared ganxilvas SeiZleba ramdeni-

me problema daukavSirdes. erT-erTi yvelaze mniSvnelovani iqnebo-

da kreditorTa moTxovnis dakmayofileba, radgan filiali ar aris 

„sakuTrebaunariani“ subieqti, rac mis kreditunarianobas gamor-

icxavs. gasaTvaliswinebelia, aseve, zemoT ganviTarebul germanul 

msjelobaze dayrdnobiT, rom filials ar hyavs gansakuTrebuli 

kanonieri warmomadgeneli. mesame pirebTan urTierTobaSi direqtori 

(filialis mmarTveli) gamodis mxolod „ZiriTadi“ iuridiuli piris 

warmomadgenlad. samarTalurTierTobis monawile aseT SemTxvevaSi 

swored ZiriTadi korporaciaa da „filialis mmarTvelic“ iuridiuli 

piris saxeliT debs garigebebs. garigebis Sedegebi ki iuridiul pirs 

Seeracxeba. da mTavari, samoqalaqo-saproceso kodeqsi yuradRebas 

sakiTxis procesualur-samarTlebriv mxareze amaxvilebs, da miRma 

tovebs mis materialur Semxeblobas. Sesabamisad, aRniSnuli kodeq-

sis me-16 muxli saproceso-samarTlebrivi institutia, romelic spe-

cialur gansjadobas awesrigebs. es ver daukavSirdeboda am sakiTxis 

materialur-samarTlebriv koncefcias, romlis mixedviTac, „Tu dava 

warmoiSva iuridiuli piris filialis, rogorc samewarmeo, ise sxva 

saxis kerZosamarTlebrivi saqmianobidan, igi saqmis ganxilvaSi da-

moukideblad monawileobs“.38 aq ufro is aris savaraudo, rom misi 

(filialis) meSveobiT mxared iuridiuli piri erTveba, da ara piri-

qiT, rodesac filialis adgilmdebareobis mixedviT Setanili sarCe-

li ara ZiriTadi iuridiuli piris, aramed warmomadgenlobis mimarT 

aris mxolod mimarTuli.

35 Tbilisis saapelacio sasamarTlos 2013 w. 10 oqtombris ganCineba # 2b/5236-13.

36 Tbilisis saapelacio sasamarTlos 2013 w. 10 oqtombris ganCineba # 2b/5236-13.

37  Tbilisis saapelacio sasamarTlos 2013 w. 10 oqtombris ganCineba # 2b/5236-13.

38  swored aseTia uzenaesi sasamarTlos msjeloba. saq. uzenaesi sasamarTlos 2012 wlis 5 

noembris #as-1144-1073-2012 ganCineba.
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IV. registraciis ganmaxorcielebeli subieqti

28 I muxlis Tanaxmad, arakomerciuli iuridiuli piris, iseve, ro-

gorc ucxo qveynis iuridiuli piris filialis (warmomadgenlobis) 

registracia savaldebuloa da mas axorcielebs mewarmeTa da ara-

samewarmeo (arakomerciuli) iuridiuli pirebis reestri, romelic 

iusticiis saministros mmarTvelobis qveS moqmedi sajaro samarTlis 

iuridiuli piris _ sajaro reestris erovnuli saagentos Semadgen-

lobaSi Sedis. amiT saqarTveloSi iuridiuli pirebisa da maTTan da-

kavSirebuli registraciasavaldebulo iuridiuli faqtebis aRnusx-

vis unificirebul koncefcias daedo safuZveli.39 „mewarmeTa Sesaxeb“ 

kanonis me-16 muxlis pirveli punqtis bolo winadadebis mixedviT 

samewarmeo sazogadoebis (individualuri mewarmis CaTvliT) fili-

ali registracias ar eqvemdebareba, Tumca registracia, ucxouri 

arakomerciuli iuridiuli piris, iseve rogorc ucxo qveyanaSi reg-

istrirebuli mewarmis filialisa (warmomadgenlobis), aucilebelia.40 

mokled, 28-e muxli gansazRvruli wesis mixedviT (nacionaluri), ar-

akomerciuli iuridiuli piri registrirdeba mewarmeTa reestrSi. 

komerciuli da arakomerciuli iuridiuli pirebis reestrSi regis-

trirdeba aseve ucxo qveynis iuridiuli piris filiali.

V. registraciis ganxorcielebis wesi: gamosayenebeli kanonmdebloba

28 III muxli im kanonmdeblobaze akeTebs miniSnebas, romlis mixed-

viTac a(a)ip-is, ucxo qveynis a(a)ip-is filialisa da masTan dakavSire-

buli monacemebis registracia xorcieldeba. pirvel rigSi, gamosay-

enebelia 29-e da momdevno muxlebi, sadac registraciis pirobebia 

mocemuli, anu is, Tu ra unda daedos safuZvlad saregistracio 

process. iusticiis ministris brZaneba41 ki is ZiriTadi dokumentia, 

romliTac Tavad registraciis procesi xorcieldeba. amasTan, unda 

39  gansxvavebiT 2006 wlamde mdgomareobisa, rodesac komerciuli da arakomerciuli sa-

zogadoebebis regisitraciaze gansxvavebuli uwyebebi iyvnen pasuxismgebelni.

40  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 259-260. Sesabamisad, iuridiu-

li piris mier reestris winaSe filialis registraciis moTxovnis dayenebis miuxedavad, 

misi registracia ar unda moxdes. es SeewinaaRmdegeboda mewarmeTa kanonis imperatiul 

moTxovnas. gansaxvevbuli situaciaa ucxouri iuridiuli piris SemTxvevaSi, sadac, 

erTi mxriv, samoqalaqo kodeqsi, xolo, meore mxriv, kanonqvemdebare normatiuli aqti 

(iusticiis ministris 2009 wlis 31 dekembris #241 brZanebis me-11 muxlis me-2 punqtia 

aRebuli. Tumca ramdenad SeiZleba mewarmeTa kanonis me-16 muxlis pirveli punqtisTvis 

dispoziciuri, ufro swored, Semvsebi xasiaTis miniWeba, rTuli saTqmelia) misi warmo-

madgenlobis registracias saWirod miiCnevs. reestrSi mxolod filialis xelmZRvane-

li, anu „ZiriTadi“ iuridiuli piris warmomoadgenlobaze uflebamosili piris (e.w. 

filialis mmarTveli) unda daregistrirdes.

41  saqarTvelos iusticiis ministris 2009 wlis 31 dekemberis # 241 brZaneba „mewarmeTa 

da arasamewarmeo (arakomerciul) iuridiul pirTa registraciis Sesaxeb instruqciis 

damtkicebis Taobaze“.

15
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aRiniSnos is garemoebac, rom normis formulireba, sakanonmdeblo 

teqnikis TvalsazrisiT, garkveulwilad gaugebrobas iwvevs. Tavad 

muxlis saTauri da pirveli da mesame nawilebis formulireba img-

varad aris mocemuli, TiTqos filialis registracia yvela SemTx-

vevaSia saWiro, anu rogorc nacionaluri arakomerciuli iuridiuli 

piris, ise ucxo qveynis. magram, radganac winamdebare muxlis me-3 

nawili mewarme subieqtebis registraciisTvis dadgenil wesze amax-

vilebs yuradRebas, xolo „mewarmeTa Sesaxeb~ kanonis 16 I 1 muxlis 

Sesabamisad saqarTveloSi registrirebuli mewarmis filiali reg-

istracias ar eqvemdebareba, sakiTxi imgvarad ganimarteba, rom arc 

saqarTveloSi registrirebuli arakomerciuli iuridiuli piris 

warmomadgenloba saWiroebs registracias.

rac Seexeba ucxo qveynis iuridiuli piris filials _ masTan mi-

marTebaSi nacionaluri kanonmdebloba registracias moiTxovs, rac 

bunebrivic aris da igi sajaro wesrigis, samoqalaqo brunvis stabi-

lurobis erT-erTi Semadgeneli nawilia. zemoT ganviTarebul pozi-

cias aseve ganamtkicebs iusticiis ministris naxsenebi #241-e brZane-

ba, romlis 5 I muxli Seicavs amomwurav CamonaTvals, Tu romeli 

warmonaqmni registrirdeba mewarmeTa da arasamewarmeo (arakomerci-

uli) iuridiuli pirebis reestrSi da amave brZanebis 5 III muxli.
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muxli 29.  arasamewarmeo (arakomerciuli) iuridiuli piris regis-

traciis pirobebi 

1. arasamewarmeo (arakomerciuli) iuridiuli piris registraci-

is moTxovnis SemTxvevaSi dainteresebuli piri maregistrirebel or-

ganos warudgens damfuZnebelTa/wevrTa SeTanxmebas da gancxadebas, 

romelic unda Seicavdes „mewarmeTa Sesaxeb“ saqarTvelos kanoniT me-

warme iuridiuli piris registraciisaTvis dadgenil savaldebulo 

monacemebs.

2. arasamewarmeo (arakomerciuli) iuridiuli piris registraciis 

moTxovnis SemTxvevaSi mis sadamfuZneblo dokumentaciaSi, garda am 

muxlis pirveli nawiliT dadgenili monacemebisa, unda mieTiTos:

a) arasamewarmeo (arakomerciuli) iuridiuli piris saqmianobis 

mizani;

b) arasamewarmeo (arakomerciuli) iuridiuli piris wevrad 

miRebis, wevrobidan gasvlisa da garicxvis wesi, Tu igi wevrobaze 

dafuZnebuli arasamewarmeo (arakomerciuli) iuridiuli piria;

g) reorganizaciis an likvidaciis Sesaxeb gadawyvetilebis mimRe-

bi organos (piris) dasaxeleba, gadawyvetilebis miRebis wesi da pro-

cedura;

d) arasamewarmeo (arakomerciuli) iuridiuli piris xelmZRvane-

li organos (xelmZRvaneli piris) Seqmnis (arCevis) wesi da uflebamo-

silebis vada.

3. arasamewarmeo (arakomerciuli) iuridiuli piris registraciis 

sxva wesebi ganisazRvreba „mewarmeTa Sesaxeb“,„profesiuli kavSireb-

is Sesaxeb“ da „Semoqmed muSakTa da SemoqmedebiTi kavSirebis Sesaxeb“ 

saqarTvelos kanonebiT.

saqarTvelos 2006 wlis 14 dekembris kanoni №3967 _ ssm I, №48, 22.12.2006w., mux.336

saqarTvelos 2009 wlis 3 noembris kanoni №1964 _ ssm I, №35, 19.11.2009w., mux.253

saqarTvelos 2009 wlis 25 dekembris kanoni №2458 _ ssm I, №49, 30.12.2009w., mux.370

saqarTvelos 2010 wlis 27 aprilis kanoni №2978 _ ssm I, №24, 10.05.2010w., mux.144

saqarTvelos 2011 wlis 1 ivlisis kanoni №5017 _ vebgverdi, 14.07.2011w.
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II. registraciis ganmaxorcielebeli subieqti da 

   registraciis iuridiuli safuZveli ...................................................... 228 
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I. normis struqtura, mizani da sagani

aRniSnuli muxli arasamewarmeo iuridiuli piris registraci-

isaTvis saWiro moTxovnebs exeba. es moTxovnebi gaTvaliswinebulia 

sxvadasxva sakanonmdeblo aqtiT da afuZnebs iuridiuli piris regis-

traciis pirobebs, romlis daucvelobac xdeba am samoqalaqo-samarT-

lebrivi urTierTobis monawile subieqtis registraciaSi gatarebaze 

uaris Tqmis an misTvis (ufro swored, misi damfuZneblisTvis) xarve-

zis daniSvnis safuZveli. Sesabamisad, am normis mizans warmoadgens 

im pirobebis gansazRvra, romlebic aucilebelia socialuri warmo-

naqmnis mier iuridiuli piris statusis SesaZenad da sruli ufle-

baunarianobisa da qmedunarianobis mqone organizaciad Camosaya-

libeblad.

II. registraciis ganmaxorcielebeli subieqti da 

registraciis iuridiuli safuZveli

1. winapiroba

rogorc wina muxlis komentarSi aRiniSna, kerZo samarTlis iu-

ridiuli piris registracias axorcielebs mewarmeTa da arasame-

warmeo (arakomerciuli) iuridiuli pirebis reestri, romelic ius-

ticiis saministros mmarTvelobis sferoSi eqceva. imisTvis, rom 

arakomerciul iuridiul pirs saxelmwifos mxridan legitimaciis 

xarisxi mieniWos, gasaTvaliswinebelia sami mniSvnelovani faqtori: 

unda arsebobdes iuridiuli piris dafuZnebis msurvelTa SeTanxmeba, 

SeTanxmeba moicavs wevrebsa da Tavad am iuridiul pirs Soris sa-

marTlebriv kavSirs da unda moxdes „SeTanxmeba“ Tavad saxelmwifosa 

da iuridiul pirs Soris, rac sabolood saxelmwifos mxridan mis 

iuridiul pirad aRiarebas niSnavs, anu xelSekruleba saxelmwifo-

sa da „korporacias“, iuridiuli piris statusSi gaxveul socialur 

warmonaqmns Soris. swored am xelSekrulebaTa kavSirs warmoadgens 

iuridiuli piri. magram is pirobebi, romelic am kavSirs unda gan-

apirobebdes nawilobriv imperatiuli normebis saxiT, aris mocemuli 

kanonmdeblobaSi. imisTvis, rom saxeze iyos arakomerciuli iurid-

iuli piri, anu dafuZndes aseTi samarTlebrivi forma, garkveuli 

proceduruli niuansebia gasaTvaliswinebeli.

III. dainteresebuli piri (moTxovnis subieqti) da

maregistrirebeli organo

idealuri miznis mqone subieqtis registraciis winapirobas ori 

ZiriTadi monawilis arseboba ganapirobebs. pirveli _ es aris daint-

1

2

3
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eresebuli piri, xolo meore saxelmwifo, warmodgenili maregistri-

rebeli organos saxiT. dainteresebuli piris legalur definicias 

sakanonmdeblo aqtebi ar iZleva, Tumca igi kanonqvemdebare norma-

tiuli aqtiT aris gansazRvruli.1 brZanebis me-3 muxlis „b“ punqtis 

Tanaxmad, dainteresebuli piri aris yvela is fizikuri Tu iuridiuli 

piri, romlis intereszec saagentos (administraciuli organos _ sa-

jaro reestris) gadawyvetileba an misi romelime qmedeba pirdapir da 

uSualo gavlenas axdens. mocemul SemTxvevaSi mniSvnelovania, rom 

pirveladi registraciis dros dainteresebuli piri aris arakomer-

ciuli iuridiuli piris damfuZnebeli,2 misi wevri, romelic regis-

traciaze uflebamosil organos _ mewarmeTa da arasamewarmeo (ar-

akomerciuli) iuridiuli pirebis reestrs warudgens SeTanxmebasa 

(sazogadoebis dafuZnebis Taobaze)3 da ganacxads. gancxadebis warm-

dgeni piri, misi (a(a)ip-is) damfuZnebeli wevria (wevrebi arian). Sesa-

Zlebelia aseve, rom wevrebma mindobiloba gascen erT-erT wevrze an 

sxva pirze, romelsac saregistracio gancxadebis wardgenis ufleba-

mosileba mieniWeba. am SemTxvevaSic dainteresebul pirad isev dam-

fuZnebeli unda miiCneodes. Tumca „mewarmeTa Sesaxeb“ kanonis 5 II 

muxlidan gamomdinareobs, rom saregistracio ganacxadis, anu saval-

debulo rekvizitebis cvlilebis registraciaze uflebamosilebis 

mqone sxva piri ganisazRvros, anu ara xelmZRvaneli da warmomadgene-

li an organizaciis wevri, aramed sxva gareSe piric.

IV. registraciis pirobebi

sakorporacio samarTalSi, samewarmeo saqmianobis ganmaxorciel-

ebeli subieqtis registraciis winapirobas warmoadgens wesdeba, 

romelic ori nawilisagan Sedgeba.4 29 I muxli am sakiTxTan mimarTeba-

Si ar xmarobs korporaciul-samarTlebriv termins da organizaciis 

_ arakomerciuli iuridiuli piris _ struqturas, Sida urTierTo-

bebTan da sxva dakavSirebul sakiTxebs wevrTa SeTanxmebiT areg-

ulirebs. pirveli nawili imgvarad aris formulirebuli, rom regis-

traciis winapirobas kumulaciuri faqtis dadgoma ganapirobebs, anu 

1  iusticiis ministris 2009 wlis 31 dekemberis # 241 brZaneba, „mewarmeTa da arasame-

warmeo (arakomerciul) iuridiul pirTa registraciis Sesaxeb instruqciis damtkicebis 

Taobaze“.

2  is SeiZleba iyos rogorc fizikuri, ise iuridiuli piri. ix.: Wanturia, samoqalaqo samar-

Tlis zogadi nawili, 2011, gv. 253-254.

3  masSi aseve sxva urTierTobis momwesrigebeli normebic SeiZleba iyos integrirebuli. es 

dokumentic, rogorc wesi, wesdebis formas atarebs. ix.: Wanturia, samoqalaqo samarT-

lis zogadi nawili, 2011, gv. 254.

4  wesdebis savaldebulo da fakultaturi monacemebis (aseve, am sakiTxis SedarebiT-sa-

marTlebrivi Semxeblobis) Sesaxeb ix.: burduli, saaqcio samarTlis safuZvlebi, tomi I, 

2010, gv. 398-417; Wanturia, sk-is komentari, wigni I, gv. 131; Windbichler, Gesellschaftsrecht, 
23. Aufl., 2013, §26 Rn. 2.

4
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reestrs ara mxolod Sida struqturis momwesrigebeli dokumenti 

(SeTanxmeba) waredgineba, aramed gancxadebac, romelSic unda aisaxos 

monacemebi organizaciul-samarTlebrivi formis, iuridiuli piris 

saxelwodebis, damfuZnebeli wevris (wevrebis), iuridiuli misamar-

Tis, xelmZRvaneli da warmomadgeneli piris Sesaxeb.5 Sesabamisad, 

arasamewarmeo iuridiuli piris damfuZnebeli dokumentebic or naw-

ilad SeiZleba daiyos _ fakultaturi (arasavaldebulo) da saval-

debulo. am ukanasknels ki iseTi saxe eqneba, rogoric es mewarme su-

bieqtis ganacxads aqvs. Tumca samewarmeo sazogadoebebis ganacxadis 

aucilebeli monacemebi arakomerciuli piris SemTxvevaSi SesaZloa 

integrirebuli iyos damfuZnebelTa an wevrTa SeTanxmebaSi.

gansxvavebiT samewarmeo saqmianobis ganmaxorcielebeli organ-

izaciebisagan, idealuri iuridiuli pirisTvis aucilebelia sadam-

fuZneblo dokumentaciaSi misi saqmianobis miznis miTiTeba. mewarme-

Ta kanoni mxolod garkveul sferoSi moqmedi pirebisTvis awesebs 

aseT moTxovnas.6 bunebrivia, idealuri miznis mqone sazogadoebis 

tipologiuri buneba gansxvavdeba samewarmeo sazogadoebisagan. 

swored amiT aris ganpirobebuli 29II „a“muxlis miniSneba.

sadamfuZneblo dokumentaciaSi (damfuZnebelTa SeTanxmebaSi) 

mieTiTeba, agreTeve, arakomerciul iuridiul pirSi wevrad miRe-

ba-gasvlis da wevrobidan piris garicxvis sakiTxebis momwesrigebeli 

wesebi (29II b). Tumca mxolod im SemTxvevaSi, rodesac saqme wevrobaze 

dafuZnebul iuridiul pirs exeba. bunebrivia, qonebis gaerTianebis 

Sedegad Camoyalibebul subieqtSi aseTi mocemuloba ar iarsebebs.

wesdebis (damfuZnebelTa SeTanxmebis) avtonomiurad gansazRvris 

principi7 ganapirobebs imas, rom kodeqsi mxolod arakomerciuli 

iuridiuli piris reorganizaciis an likvidaciis mimRebi organos 

dasaxelebas, gadawyvetilebis miRebis wessa da uflebamosilebis 

vadas iTxovs (29 II g). aseTi gadawyvetilebis mimRebi organo, rogorc 

wesi, wevrTa saerTo krebaa (magaliTad, kavSiris arakomerciuli iu-

ridiuli piris SemTxvevaSi). Tumca SesaZlebelia, rom amis Taobaze 

gadawyvetileba piris mier iqnes miRebuli (magaliTad, fondis SemTx-

vevaSi im fizikuri piris mier, romelmac arasamewarmeo iuridiul 

pirs garkveuli qoneba gadasca). gadawyvetilebis miRebis wessa da 

proceduraSi igulisxmeba is procedurul-organizaciuli sakiTx-

ebi, romlebic am gadawyvetilebis miRebasTan aris dakavSirebuli, 

5 „mewarmeTa Sesaxeb“ kanonis me-5 muxlis pirveli punqti.

6  saqmianobis sagnis Sesaxeb monacemis savaldebulo wesiT miTiTebas Seicavs „mewarmeTa 

Sesaxeb“ kanonis me-5 muxlis me-7 punqti.

7  qarTul kerZo samarTalSi sawesdebo avtonomiis Tavisuflebis farglebTan da, zoga-

dad, liberaluri regulatoruli reJimis CamoyalibebasTan dakavSirebiT ix.: Wanturia, 

sawesdebo avtonomia sakorporacio samarTalSi, krebulSi: samarTlisa da politikuri 

azrovnebis istoriis narkvevebi, wigni I, 2010, gv. 560-571; Burduli, Gesellschaftsrecht in Georgien 
und seine Entwicklungstendenzen, Kieler Ostrechts-Notizen, 16. Jahrgang 1/2013, S. 28 ff.

5

6

7
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aseve, gadawyvetilebaunarianobasTan, xmis micemasTan da a.S. dakav-

Sirebuli sakiTxebi.

dabolos, arakomerciuli iuridiuli piris sadamfuZneblo do-

kumentaciaSi, mewarmeTa kanoniT gaTvaliswinebuli savaldebulo 

monacemebis garda, mocemuli unda iyos iuridiuli piris xelmZ-

Rvaneli organos (magaliTad, kolegiuri gamgeobis) an direqtoris 

(im SemTxvevaSi, Tu saxeze mxolod erTi direqtoria) Seqmnis, arCe-

vis wesi da uflebamosilebis vada (29 II d). aqve sasurvelia, rad-

ganac kanonmdebloba am sakiTxs dawvrilebiT ar awesrigebs, rom 

damfuZnebelTa SeTanxmebiT daregulirebuli iyos direqtoris ga-

darCevis, konsensusis miuRwevlobis SemTxvevaSi, warmomadgenloba-

ze uflebamosili specialuri piris daniSvnis wesi, misi uflebamo-

silebis vada da sxva msgavsi sakiTxebi. 

V. registraciis sxva wesebi

 

arakomerciuli iuridiuli piris registraciis, garda samoqalaqo 

kodeqsiT dadgenili, sxva wesebi saqarTvelos sxvadasxva kanonmde-

blobiT ganisazRvreba. „mewarmeTa Sesaxeb“ kanonze zemoT ukve iyo 

saubari. principSi, samoqalaqo kodeqsis Sesabamisi norma-debule-

bebi arakomerciuli iuridiuli piris registraciis Sesaxeb Sem-

vseb xasiaTs atarebs, radganac ZiriTadi monacemebi saregistracio 

ganacxadisa, swored mewarmeTa kanonSia integrirebuli. gamosayofia 

agreTve „profesiuli kavSirebis Sesaxeb“ kanoni, Tumca ramdenad as-

rulebs am kanonSi mocemuli normebi damatebiT regulatorul funq-

cias organizaciis registraciis sakiTxebTan dakavSirebiT, sakamaToa 

(„profesiuli kavSirebis Sesaxeb“ kanonis me-7 muxli). Sesabamisad, 

profesiuli kavSirebis asociaciis registraciasTan dakavSirebuli 

yvela mniSvnelovani sakiTxi isev samoqalaqo kodeqsiT ganisazRvreba: 

asociaciis Sinagani strutura, marTvis, xelmZRvanelobisa da war-

momadgenlobis, wevrad miRebisa da wevrobidan gasvlis, garicxvis, 

organoTa kompetenciis sakiTxebi wesdebiT ganisazRvreba. amitom 

gansakuTrebul wesebs es kanoni ar Seicavs. bunebrivia, profkavSiris 

gaerTianebac arasamewarmeo iuridiuli piris samarTlebrivi formiT 

unda Camoyalibdes, Tu igi iuridiuli piris statusiT saqmianobs. 

amasTan, 2 0IX muxli aseTi asociaciis dasafuZneblad minimum 50 pirs 

gansazRvravs. 

gasaTvaliswinebelia aseve „Semoqmed muSakTa da SemoqmedebiTi 

kavSirebis Sesaxeb“ kanoni, romelic garkveul specifikas Seicavs. 

aseTi kavSiri, me-11 muxlis safuZvelze idealuri miznis mqone or-

ganizaciad miiCneva da samoqalaqo kodeqsiT gaTvaliswinebuli ara-

samewarmeo iuridiuli piris samarTlebriv formad yalibdeba. misi 

damfuZneblebi mxolod fizikuri pirebi (e.w. Semoqmedi muSakebi) 

8

9

10
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arian, romelTa raodenoba 5-ze naklebi ar unda iyos (16 I). aseTi 

warmonaqmnis Seqmnis safuZvels warmoadgens sul mcire 5 pirisagan 

Camoyalibebuli yriloba, romelic iRebs organizaciis wesdebas da 

registraciisTvis warudgens sajaro reestris erovnul saagentos (17 

I). Sesabamisad, aseTi saqmianobis matarebeli arakomerciuli iurid-

iuli piris registraciis ganxorcielebaze uflebamosili subieqti, 

gansxvavdeba samewarmeo an sxva (samoqalaqo kodeqsiT regulirebuli) 

arasamewarmeo sazogadoebis maregistrirebeli organosagan. wina kan-

onisagan (profkav.) gansxvavebiT, „Semoqmed muSakTa da SemoqmedebiTi 

kavSirebis Sesaxeb“ kanoni detalurad adgens im minimalur savaldeb-

ulo moTxovnebs, romelsac organizaciis wesdeba unda akmayofileb-

des, raTa igi saagentom registraciaSi gaataros. moTxovnaTa mini-

maluri standarti (wesdebis savaldebulo rekvizitebi) mocemulia 

19 II muxlSi, xolo fakultaturis Sesaxeb miniSneba 19 III.

muxli 30. amoRebulia.
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muxli 31.  arasamewarmeo (arakomerciuli) iuridiuli piris, ucxo 

qveynis arasamewarmeo (arakomerciuli) iuridiuli piris 

filialis (warmomadgenlobis) mier ganxorcielebuli cvli-

lebis registracia

1. registrirebuli monacemebis cvlilebis safuZvelia ufleba-

mosili piris/organos saTanado wesiT miRebuli da damowmebuli gad-

awyvetileba an uflebamosili pirebis mier saqarTvelos kanonmdeblo-

biT gansazRvruli wesiT Sedgenili garigeba.

2. arasamewarmeo (arakomerciuli) iuridiuli piris, ucxo qveynis 

arasamewarmeo (arakomerciuli) iuridiuli piris filialis (warmo-

madgenlobis) mier ganxorcielebuli cvlilebebi, romlebic iwvevs 

maT saregistracio dokumentaciaSi cvlilebebs, saWiroebs registra-

cias. cvlileba ganxorcielebulad iTvleba misi mewarmeTa da arasame-

warmeo (arakomerciuli) iuridiuli pirebis reestrSi registraciis 

momentidan.

3. arasamewarmeo (arakomerciuli) iuridiuli piris/ucxo qveynis 

arasamewarmeo (arakomerciuli) iuridiuli piris filialis (warmo-

madgenlobis) registrirebuli monacemebis cvlilebis registracia 

xorcieldeba mewarme iuridiuli piris/filialis (warmomadgenlobis) 

registraciisaTvis dadgenili wesiT.

saqarTvelos 2004 wlis 24 ivnisis kanoni№179 _ ssm I, №19, 15.07.2004 w., mux.79

saqarTvelos 2006 wlis 25 maisis kanoni №3140 _ ssm I, №18, 31.05.2006w., mux.134
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saqarTvelos 2009 wlis 3 noembris kanoni №1964 _ ssm I, №35, 19.11.2009w., mux.253

saqarTvelos 2009 wlis 25 dekembris kanoni №2458 _ ssm I, №49, 30.12.2009w., mux.370

saqarTvelos 2010 wlis 27 aprilis kanoni №2978 _ ssm I, №24, 10.05.2010w., mux.144

saqarTvelos 2011 wlis 1 ivlisis kanoni №5017 _ vebgverdi, 14.07.2011w.
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I. normis struqtura, mizani da sagani

winamdebare muxli arasamewarmeo iuridiuli piris, aseve, ucxo 

qveynis filialis mier ganxorcielebuli cvlilebis registracias 

exeba. misi mizania daadginos is safuZveli, romliTac maregistri-

rebeli organo Sesabamisi registraciadaqvemdebarebuli iuridiuli 

faqtis aRnusxvas ganaxorcielebs. 31-e muxli arasamewarmeo iurid-

iuli piris, ucxo qveynis iuridiuli piris filialis, misi warmo-

madgenlobis cvlilebis registracias exeba. „ZiriTad“ iuridiul 
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pirTan dakavSirebuli savaldebulo faqtebis registraciisas1 samo-

qalaqo kodeqsis Sesabamis normebTan erTad am sakiTxis mosawesrige-

blad „mewarmeTa Sesaxeb“ kanonis 51-e muxli. moTxovnebsac iyenebs, 

romelic (mewarme subieqtis) registrirebuli monacemebis cvlileb-

is registracias exeba.

II. cvlilebis safuZveli

registrirebuli monacemi, iuridiuli mniSvnelobiT, aris is iu-

ridiuli faqti, romelic eqvemdebareba registracias da Setanilia 

reestrSi. ucxo qveynis arasamewarmeo iuridiuli piris filiali, ro-

gorc wina muxlebis komentirebisas aRiniSna, gansxvavebiT samewarmeo 

subieqtis filialisagan, registracias eqvemdebareba. Sesabamisad, 

filialTan dakavSirebuli monacemebi, romlebic registrirdeba, 

reestris sajaroobisa da utyuarobis prezumfcias amkvidrebs.2 es 

monacemebi nebismieri pirisaTvis aris xelmisawvdomi. Sesabamisad, 

am monacemebis Secvla im piris mier, romlis qmedebis Sedegadac 

reestrma moaxdina savaldebulo wesiT maTi Tavdapirveli regis-

tracia, aseve mavaldebulebeli wesiT eqvemdebareba registracias. 

31 I muxlis mixedviT, maregistrirebeli organos qmedeba (ganaxor-

cielos Sesabamisi faqtis cvlilebis registracia) determinirebuli 

unda iyos nacionaluri an ucxouri arasamewarmeo iuridiuli piris 

saTanado organos gadawyvetilebiT. saTanado organoSi moiazreba 

iuridiuli piris is struqturuli Semadgeneli nawili, romelic 

msgavsi gadawyvetilebis miRebaze aris uflebamosili.3 Tavad ufle-

bamosileba kanoniT da kanonidan gamomdinare organizaciis wesdeb-

iT ganisazRvreba. SesaZlebelia, es kompetencia sxva organoze iqnes 

delegirebuli. iuridiuli piris organos nacvlad SesaZlebelia 

aRniSnuli uflebamosileba uflebamosil pirs hqondes miniWebuli 

(mag., direqtors). mniSvnelovania aseve, rom gadawyvetileba saTana-

do wesiT iqnes miRebuli, Sedgenili werilobiTi formiT da damow-

mebuli Sesabamisi wesiT. es ZiriTadad ucxo qveynis iuridiul pirs 

exeba.4 saqarTvelos SemTxvevaSi, garkveuli samarTlebrivi filtris 

1  sk-is muxli 29-e da „mewarmeTa Sesaxeb“ kanonis muxli me-5 gaTvaliswinebuli monacemebis 

cvlilebis registracia, mag., saxelwodeba, iuridiuli misamarTi, wevrad miRebis, gasv-

lisa da garicxvis wesebi da a.S.

2 Sdr. ix. Wanturia/niniZe, mewarmeTa Sesaxeb kanonis komentari, 2002, gv. 71-72.

3  aq gasaTvaliswinebeli iqneboda, Tu romel marTlwesrigTan, romel sistemasTan gveqneba 

saqme. im qveynebSi, sadac batonobs sawesdebo avtonomiis Tavisufleba, SesaZloa or-

ganizaciuli struqturis specifikidan gamomdinare, gansxvavebuli situacia gvqondes 

funqciuri TvalsazrisiT. amitom mniSvnelovania registraciisas im faqtis codna, aqvs 

Tu ara samarTlebrivi formis (kavSiris, fondis) ama Tu im organos cvlilebis ganxor-

cielebis kompetencia.

4   ix. saq. iusticiis ministris 2009 wlis 31 dekemberis #241 brZaneba, „mewarmeTa da aras-

amewarmeo (arakomerciul) iuridiul pirTa registraciis Sesaxeb instruqciis damtkice-

bis Taobaze“, muxli me-11, punqti me-3.

2
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gavlis mizanSewonilobidan, „mniSvnelovani prevenciuli funqcii-

dan“5 gamomdinare, umjobesia gadawyvetileba sanotaro wesiT damow-

mdes.

III. cvlilebis iuridiuli Zala

31II muxlis Sesabamisad, nacionaluri iuridiuli piris, ucxouri 

iuridiuli piris filialis saregistracio dokumentaciaSi cvlile-

bebi, romelic saWiroebs registracias, iuridiul Zalas iZens mxo-

lod reestrSi registraciis momentidan.

IV. cvlilebis registracia dadgenili wesiT

31III muxli arakomerciuli iuridiuli piris, ucxouris filialis, 

misi warmomadgenlobis cvlilebis registraciisTvis gamosayenebel 

wesze akeTebs miniSnebas. Tumca dadgenili wesi dawvrilebiT mocemu-

li ar aris. am wesis Semcveli norma-debulebebi gabneulia sxvadasxva 

aqtSi. pirvel rigSi, TviT samoqalaqo kodeqsSi. am TvalsazrisiT ga-

mosayenebeli iqneba 28-e muxli, romelic iuridiuli pirisa da fili-

alis (warmomadgenlobis) registraciis wess gansazRvravs. marTalia, 

sakanonmdeblo teqnikis TvalsazrisiT amgvari midgoma uxerxulobas 

iwvevs, magram sxva wesi dadgenili ar aris. Sesabamisad, Tuki icv-

leba is monacemebi, romlebic Tavdapirveli registraciis Sedegad 

iqna aRnusxuli reestrSi, bunebrivia, Secvlili iuridiuli faqti 

registracias im wesis mixedviT daeqvemdebareba, romelic, zogadad, 

iuridiuli pirisa da misi filialis registraciisaTvis aris gan-

kuTvnili. mewarmeTa kanons (5 I) pirobebis ganmsazRvreli funqcia 

eniWeba, xolo iusticiis ministris zemoT aRniSnuli brZaneba reg-

istraciis proceduras6 adgens (Tumca xazgasasmelia am brZanebiT 

gaTvaliswinebuli normebis analogiiT gamoyenebis xasiaTi).

5 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 258.

6  rogorc amas uzenaesi sasamarTlo uwodebs: saq. uzenaesi sasamarTlos administraciuli 

palatis 2010 wlis 1 dekembris # bs-1211-1178 (k-10) gadawyvetileba.

3
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muxli 32.  arasamewarmeo (arakomerciuli) iuridiuli piris, ucxo 

qveynis arasamewarmeo (arakomerciuli) iuridiuli piris 

filialis (warmomadgenlobis) registraciaze gadawyvetileb-

is miRebis wesi 

1. maregistrirebeli organo am TaviT gansazRvrul, misi kompe-

tenciisaTvis mikuTvnebul sakiTxebze iRebs „sajaro reestris Sesa-

xeb“ saqarTvelos kanoniT registraciisa da informaciis xelmisaw-

vdomobisaTvis dadgenil, aseve „mewarmeTa Sesaxeb“ saqarTvelos 

kanonis 14² muxliT gaTvaliswinebul gadawyvetilebebs.

2. maregistrirebeli organos mier arasamewarmeo (arakomerciuli) 

iuridiuli piris registraciis Sesaxeb gadawyvetilebis gauqmebis wesi 

ganisazRvreba „mewarmeTa Sesaxeb“ saqarTvelos kanonis 14² muxliT.

3. arasamewarmeo (arakomerciuli) iuridiuli piris, ucxo qveynis 

arasamewarmeo (arakomerciuli) iuridiuli piris filialis (warmo-

madgenlobis) registraciis da registrirebul monacemebSi cvli lebis 

moTxovnis SemTxvevaSi maregistrirebeli organo, garda mewarme sub-

ieqtisTvis saqarTvelos kanonmdeblobiT gansazRvruli safuZvlebisa, 

iRebs gadawyvetilebas saregistracio warmoebis SeCerebis Sesaxeb, Tu:

a) registraciisaTvis wardgenili arasamewarmeo (arakomerciuli) 

iuridiuli piris, ucxo qveynis arasamewarmeo (arakomerciuli) iu-

ridiuli piris filialis (warmomadgenlobis) miznebi ewinaaRmdegeba 

moqmed samarTals, aRiarebul zneobriv normebs an saqarTvelos kon-

stituciur-samarTlebriv principebs;

b) arsebobs saqarTvelos konstituciis 26-e muxlis me-3 punqtiT 

gaTvaliswinebuli pirobebi.

saqarTvelos 2006 wlis 14 dekembris kanoni №3967 _ ssm I, №48, 22.12.2006w., mux.336
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saqarTvelos 2010 wlis 27 apriliskanoni №2978 _ ssm I, №24, 10.05.2010w., mux.144
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I. normis struqtura, mizani da sagani

winamdebare muxli arasamewarmeo iuridiuli piris, aseve, ucxo 

qveynis arakomerciuli iuridiuli piris filialis registraciis 

gadawyvetilebis miRebis wess exeba. normis struqturis mixedviT 

samoqalaqo kodeqsis Sesabamis muxlTan erTad gamoiyeneba saqarT-

velos kanonebi „sajaro reestris Sesaxeb“ da „mewarmeTa Sesaxeb“. 

Sesabamisad, maregistrirebeli organos mxridan registraciis an 

cvlilebis registraciis ganxorcielebis iuridiuli safuZvelia 

zemoaRniSnuli sakanonmdeblo aqtebiT amisaTvis dadgenili nor-

ma-debulebebi, xolo 32 III muxli warmoadgens damatebiTi xasiaTis 

regulacias damaxasiaTebels arakomerciuli iuridiuli piris speci-

fikisTvis. muxlis mizania, moawesrigos registraciaze uflebamosi-

li piris mier gadawyvetilebis formirebis wesi, procedura.

II. maregistrirebeli organos gadawyvetileba

1. sajaro reestris kanonis mixedviT (kompetenciis sakiTxebi)

rogorc wina muxlebis komentarebisas aRiniSna, iuridiul pir-

Tan, mis filialTan dakavSirebuli iuridiuli faqtebis aRnusxvas 

axorcielebs sajaro reestrSi Semavali maregistrirebeli organo 

_ mewarmeTa da arasamewarmeo (arakomerciuli) iuridiuli pirebis 

reestri. maregistrirebeli organo saregistracio faqtebis Sesaxeb 

gadawyvetilebebs iRebs pirvel rigSi „sajaro reestris Sesaxeb“ kan-

onis safuZvelze.

am kanonis 3 II muxli funqciurad gansazRvravs saagentos, anu mar-

egistrirebeli organos kompetencias. Sesabamisad, funqcia da ufle-

bamosileba kanonis miznidan gamomdinare sinonimebad unda iqnes aR-

qmuli. amave muxlis II „d“ qvepunqtis Sesabamisad, maregistrirebeli 

organo sxva uflebamosilebasac axorcielebs. es niSnavs, rom komer-

ciul da arakomerciul iuridiul pirebTan mimarTebaSi kompetenci-

is farglebSi saregistracio moqmedebebis ganxorcielebis safuZve-

li or ZiriTad kanonSia integrirebuli. es aris samoqalaqo kodeqsi 

da kanoni „mewarmeTa Sesaxeb“.

reestris warmoebaze da konkretuli mewarme Tu arasamewarmeo 

subieqtis Sesaxeb informaciis gacemaze pasuxismgebelia maregistri-

rebeli organo, informacia (garkveuli gamonaklisebis garda) aris 

sajaro da aRniSnuli kanonis 3 I muxlis Sesabamisad, igi warmoadgens 

am sakiTxebTan mimarTebaSi sajaro-samarTlebrivi uflebamosilebis 

ganmaxorcielebel dawesebulebas.1 „sajaro reestris Sesaxeb“ kanon-

1  mag. saq. uzenaesi sasamarTlos administraciuli palatis 2013 wlis 29 ianvris #bs-1504-

1466(k-10) ganCineba;

1

2
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is 3 II „a“ muxlis Tanaxmad, maregistrirebeli organo uflebamosilia 

registraciaze. Cvens SemTxvevaSi registraciis faqti exeba aseve ar-

akomerciul iuridiul pirTan dakavSirebuli registracia savaldeb-

ulo faqtebis aRnusxvas reestrSi.

mniSvnelovania agreTve amave punqtis „b“ qvepunqtis mocemuloba, 

romelic yuradRebas informaciis xelmisawvdomobaze amaxvilebs.2 es 

maregistrirebeli organos sajaro-samarTlebrivi funqciis metad 

mniSvnelovani gamovlenaa, radgan is faqtebi, romlebic registra-

cias eqvemdebareba, sajaro, yvelasaTvis xelmisawvdomi3 unda iyos, 

rasac aRniSnuli muxlis Canaweri uzrunvelyofs amave kanonis me-5, 

me-6, 61-e muxlebis danawesebTan erTobliobaSi.4 

2. „mewarmeTa Sesaxeb~kanonis safuZvelze

32 I muxli „mewarmeTa Sesaxeb“ kanonis 142-e muxlze akeTebs miniS-

nebas. aRniSnuli nawili amave muxlis II nawilTan mimarTebis gziT 

unda ganimartos, radganac swored am ukanasknelSia miTiTeba imaze, 

Tu (Sinaarsobrivad) ra saxis gadawyvetilebas iRebs maregistrire-

beli organo. mewarmeTa kanonis 142-e muxli im wess exeba, romelic 

samewarmeo saqmianobis ganmaxorcielebeli subieqtis registraciis 

gauqmebisTvis, maT Soris, xarvezis dadgenis, misi gamousworeblo-

bis safuZvelze registraciis gauqmebisTvis aris dadgenili.5 Tumca 

kanonis es mocemuloba, miuxedavad amgvari mowesrigebis politi-

kur-samarTlebrivi mizanSeuwonlobisa, imavdroulad arasamewarmeo 

iuridiul pirzec vrceldeba.

mewarmeTa kanonis 142-e muxlis pirveli punqtidan gamomdinare, 

saagentos gadawyvetileba registraciis Sesaxeb administraciul-sa-

marTlebrivi aqtebis kategoriaSi eqceva.6 misi gauqmeba SeiZleba sasa-

marTlos gadawyvetilebis safuZvelze. aqedan arsebobs gamonaklisi, 

romelic amave muxlis IV da momdevno punqtebSia gaTvaliswinebu-

li. es is SemTxvevaa, rodesac maregistrirebeli organos marTl-

sawinaaRmdego gadawyvetilebis gauqmeba gamoiwvevs iuridiuli piris 

registraciis Sewyvetas da am iuridiul pirs ar rCeba samarTalmem-

kvidre. sajaro interesidan, samoqalaqo brunvis monawileTa inter-

esidan gamomdinare, maregistrirebeli organo niSnavs vadas xarve-

zis aRmosafxvrelad. (30-dRiani) vadis uSedegod gasvlis Semdeg ki 

maregistrirebeli organo iwyebs iZulebiTi likvidaciis process da 

Sesabamis administraciul-samarTlebriv aqts gamoscems (142 VI). es 

2 ix. aseve pepanaSvili, samoqalaqo kodeqsis komentari, wigni I,2014, gv. 262.

3  garkveuli gamonaklisebis garda, me-6 muxlis pirveli punqti. mag. personaluri monace-

mebis, garkveuli saidumloebis Semcveli informacia da sxv.

4 pepanaSvili, samoqalaqo kodeqsis komentari, wigni I, 2014, gv. 262.

5 iqve, gv. 263 da momdevno.

6 iqve, gv. 263.

4

5

6
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ukanaskneli SesaZloa gasaCivrdes dainteresebuli mxaris mier saer-

To wesiT sasamarTloSi. sasamarTlos Sesabamisi gadawyvetileba ki 

iuridiuli piris likvidacias, ufro swored, reestridan mis amo-

Slas edeba safuZvlad.

3. warmoebis SeCerebis damatebiTi safuZvlebi

garda zemoT aRniSnuli safuZvlebisa, romlebic mewarmeTa kanon-

Sia mocemuli,32 IIImuxli arakomerciuli iuridiuli pirisTvis sareg-

istracio warmoebis SeCerebis sxva safuZvlis mqone gadawyvetilebis 

miRebis sakiTxs gansazRvravs. es (funqciurad) kavSirSia samoqalaqo 

kodeqsis im muxlTan, romelic arakomerciuli iuridiuli piris 

saqmianobis SeCerebas an Sewyvetas iTvaliswinebs.7 Tumca unda aRin-

iSnos is garemoeba, rom 32 III muxli saregistracio warmoebas, anu im 

proceduras exeba, romelic maregistrirebel organoSi iuridiuli 

piris (an ucxouri iuridiuli piris) mier dokumentaciis wardgenisas 

eqvemdebareba Semowmebas, kontrols. Tuki 33-e muxliukve daregis-

trirebuli iuridiuli piris an filialis saqmianobis SeCerebaze, an 

akrZalvaze amaxvilebs yuradRebas, 32 III muxli registraciis (maT 

Soris, cvlilebis registraciis) dros „a“ da „b“ qvepunqtebiT moce-

muli SemTxvevebis gamoaSkaravebisas maregistrirebeli organos my-

isier reaqciaze akeTebs aqcents. 

garda amisa, mniSvnelovania saqmianobis miznis „dauyovneblivi“ 

kontroli, raTa es ukanaskneli ar ewinaaRmdegebodes moqmed samar-

Tals, zneobriv normebs an saqarTvelos konstituciur-samarTle-

briv principebs. es ki konkretuli saqmis Sefasebis individualur 

midgomas moiTxovs, rac sakmaod rTulia, ramdenadac marTlsawi-

naaRmdego miznis gacxadeba dokumenturad yovelgvar racionalur 

safuZvelsaa moklebuli. Sesabamisad, aseTi SemTxvevebi qarTul kau-

telarul praqtikaSi arc arsebobs.

saqarTvelos konstituciis 26-e muxlis Sesabamisad, nebismier 

pirs Tavisuflad da damoukideblad aqvs gaerTianebis Seqmnis an mas-

Si gawevrianebis ufleba.8 sazogadoebrivi gaerTianebebi arakomerci-

uli iuridiuli piris samarTlebrivi formiTac moqmedeben da maTi 

Seqmnis Tavisufleba, iseve rogorc gansaxorcielebeli saqmianobis 

Tavisufleba, konstituciur-samarTlebrivad aris garantirebuli. 

Tumca konstituciiT daculia is SemTxvevebi, rodesac aseTi organ-

izaciis Camoyalibebis, misi Semdgomi saqmianobis mizani asaxavs 26 III 

7  ix. amave komentaris muxli 33-e. aseve, am muxlidan gamomdinare organuli kanoni „sa-

zogadoebriv gaerTianebaTa saqmianobis SeCerebisa da maTi akrZalvis Sesaxeb“. agreTve: 

pepanaSvili, samoqalaqo kodeqsis komentari, wigni I, 2014, gv. 269 da momd.

8  amasTan dakavSirebiT ix. qanTaria, saq. konstituciis komentari, Tavi II, 2013, mux. 26, gv. 

298-309; aseve, misi SezRuduli xasiaTis Sesaxeb: kublaSvili, izoria/korkelia/kublaSvi-

li/xubua, saqarTvelos konstituciis komentari, 2005, mux. 26, gv. 224-230.

7

8
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muxlSi formulirebul niSnebs. kerZod, Tuki mizani ganasaxierebs 

saqarTvelos konstituciuri wyobilebis Zaladobrivi gziT Secv-

las,9 qveynis damoukideblobis xelyofas, teritoriuli mTlianobis 

rRvevas, omis, Zaladobis propagandas da a.S.,10 maSin maregistrire-

beli organo uflebamosilia miiRos gadawyvetileba saregistracio 

warmoebis SeCerebis Sesaxeb. Sesabamisad, saxeze iqneba administraci-

uli aqti, romlis gasaCivreba saerTo wesiT iqneba SesaZlebeli.

9  raSic, miuxedavad sakanonmdeblo normis struqturisa, damxobac moiazreba. amitom, ro-

gorc literaturaSi aRniSnaven, es ori fraza Sinaarsobrivad erTi da igives acxadebs 

(da erisa da imave Sedegamde mivyavarT). qanTaria, saqarTvelos konstituciis komentari, 

Tavi II, 2013, mux. 26, gv. 323 (71 sqolio) Semd. miTiTebiT.

10  normis (26 III) TiToeuli mocemulobis Sinaarsobrivi ganmartebisTvis vrclad ix.: qan-

Taria, saqarTvelos konstituciis komentari, Tavi II, 2013, mux. 26, gv. 322-328; kublaS-

vili, izoria/korkelia/kublaSvili/xubua, saqarTvelos konstituciis komentari, 2005, 

mux. 26, gv. 231-232.
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muxli 33.  arasamewarmeo (arakomerciuli) iuridiuli piris saqmiano-

bis kontroli

1. arasamewarmeo (arakomerciuli) iuridiuli piris saqmianobis Se-

Cerebis an akrZalvis Sesaxeb gadawyvetilebas iRebs sasamarTlo saqa-

rTvelos organuli kanoniT gansazRvrul SemTxvevebSi da dadgenili 

wesiT.

2. Tu arasamewarmeo (arakomerciuli) iuridiuli piri arsebiTad 

gadavida samewarmeo saqmianobaze, sasamarTlo maregistrirebeli or-

ganos an/da dainteresebuli piris sarCelis safuZvelze gani xilavs da 

wyvets arasamewarmeo (arakomerciuli) iuridiuli piris saqmianobis 

SeCerebis an akrZalvis sakiTxs.

3. sasamarTlos mier arasamewarmeo (arakomerciuli) iuridiuli 

piris saqmianobis akrZalvis Sesaxeb gadawyvetilebis miRebis Sem-

deg maregistrirebelma organom unda gaauqmos arasamewarmeo (ara-

komerciuli) iuridiuli piris registracia.
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I. normis struqtura, istoria, mizani da sagani ....................................... 241 

II. makontrolebeli funqciis subieqti da

   gamosayenebeli kanonmdebloba ................................................................ 242 

III. registraciis gauqmeba ............................................................................. 243 

I. normis struqtura, istoria, mizani da sagani

20061 da 20092 wlebSi ganxorcielebuli cvlilebebis Sedegad 

samoqalaqo kodeqsiT dadgenili arasamewarmeo iuridiuli piris 

saqmianobis saxelmwifo kontrolTan dakavSirebuli urTierTobis 

momwesrigebeli norma Seicvala. kerZod, Zveli redaqciis mixedviT, 

aqcenti, bunebrivia, keTdeboda kavSirisa da fondis damoukidebel 

samarTlebriv formebsa da im SemTxvevaze, rodesac es subieqtebi 

arsebiTad gadavidodnen samewarmeo saqmianobis ganxorcielebaze 

an, Tu maTi wesdebebiT gaTvaliswinebuli miznebis Sesruleba Seu-

Zlebeli iqneboda, sasamarTlo, ufro swored, sasamarTlos Sesa-

bamisi gada wyvetilebis safuZvelze iusticiis saministro, romelic 

fondebisa da kavSirebis registraciaze uflebamosili organo iyo, 

miiRebda maTi registraciis gauqmebis Sesaxeb gadawyvetilebas (35 

Zv. red.). axali redaqciis (33) Sesabamisad, arakomerciul iuridiul 

1 2006 w. 14 dekembris kanoni #3967-ssm I, #48., mux. 336.

2 2009 w. 3 noembris kanoni #1964-ssm I, #35., mux. 253.
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pirs SeiZleba SeuCerdes an aekrZalos saqmianoba. Sesabamisad, aR-

niSnuli muxlis mizania daadginos arasamewarmeo iuridiuli piris 

saqmianobaze saxelmwifos prevenciuli makontrolebeli funqcia da 

misi sazedamxedvelo roli gansazRvros. 

II. makontrolebeli funqciis subieqti da

gamosayenebeli kanonmdebloba

arasamewarmeo iuridiuli piri kanoniTa da wesdebiT dadgenil 

mizans emsaxureba. es mizani idealur xasiaTs atarebs, rac niSnavs, 

rom am samarTlebrivi formis warmonaqmnisaTvis samewarmeo saqmi-

anoba mxolod damatebiT xasiaTs unda atarebdes da igi misi miznis 

miRwevas da dagegmili idealuri amocanebis ganxorcielebas unda 

emsaxurebodes. samoqalaqo, demokratiuli da Tavisufali sazo-

gadoebis pirobebSi idealuri miznis mqone (samoqalaqo seqtoris) 

warmonaqmnebs didi zegavlenis moxdena SeuZliaT am sazogadoebis 

TiToeul wevrze; Sesabamisad, saxelmwifo, misi prevenciuli fun-

qciidan gamomdinare, valdebuli xdeba gansakuTrebuli yuradRebiT 

moekidos am subieqtebis saqmianobas, rac, Tavis mxriv, maT (arakomer-

ciuli pirebis) saqmianobaze saxelmwifos mxridan makontrolebeli 

funqciis Sesrulebis „bunebrivi Tanmdevia“.3 maSasadame, saxelm-

wifom, warmodgenili Sesabamisi organoebis saxiT, unda moaxdinos 

saqmianobaze garkveuli zedamxedveloba. 

ZiriTadi sakanonmdeblo aqti, romlis safuZvelzec xorcielde-

ba arakomerciul iuridiul pirze saxelmwifos kontroli, aris or-

ganuli kanoni „sazogadoebriv gaerTianebaTa saqmianobis SeCerebisa 

da maTi akrZalvis Sesaxeb“. winamdebare kanoni saqmianobis SeCereb-

isa da akrZalvis safuZvlebsa da wess adgens.4 kanonis Sinaarsi or 

mniSvnelovan momentze akeTebs aqcents. pirveli _ es aris SemTx-

veva, rodesac arakomerciuli iuridiuli piri arsebiTad gadadis 

samewarmeo saqmianobaze. rogorc aRiniSna, idealuri miznis mqone 

organizaciasac aqvs ufleba axorcielebdes samewarmeo saqmianobas 

(Sinaarsis mixedviT). magaliTad, garkveuli arakomerciuli iurid-

iuli piri, romlis mizania saqvelmoqmedo saqmianoba, SeiZleba ew-

eodes samewarmeo saqmianobas. Tumca aqedan Semosuli materialuri 

saxsrebi kvlav am sazogadoebis miznebisa da amocanebis Sesrulebas 

unda emsaxurebodes da, Sesabamisad, mogebis saxiT misi ganawileba 

wevrebze an sxva pirebze dauSvebelia.5 amitom, Tuki kanonis es moce-

muloba darRveulia, maSin sasamarTlos SeuZlia miiRos Sedegobri-

vi TvalsazrisiT ori saxis gadawyvetileba: am pirisTvis saqmianobis 

3 Wanturia, sk-is komentari, wigni I,mux. 35, gv. 133.

4 „sazogadoebriv gaerTianebaTa saqmianobis SeCerebisa da maTi akrZalvis Sesaxeb“, mux. 1.

5  ase mag., Wanturia, sk-is komentari, wigni I, mux. 35, gv. 134; Wanturia, Sesavali saqarT-

velos samoqalaqo samarTlis zogad nawilSi, 1997, gv. 259.

2
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SeCereba sam Tvemde vadiT an saqmianobis akrZalva da, Sesabamisad, 

registraciis gauqmeba.6 bunebrivia, registraciis gauqmebis ufleba-

mosilebis mqone organo (organizaciul-teqnikuri uzrunvelyofis 

kuTxiT), rogorc zemoT aRiniSna, aris maregistrirebeli organo. 

swored mis saboloo nabijs edeba safuZvlad sasamarTlos Sesabamisi 

gadawyvetileba.7 

meore SemTxvevis dros xdeba sazogadoebrivi organizaciis mier 

iseTi qmedebis ganxorcieleba, romelic sajaro-sazogadoebrivi wes-

rigis Semlaxvelia: igi mimarTulia kuTxuri, umciresobaSi myofi 

xalxebis, religiur-socialuri, erovnuli SuRlis Camogdebisken; 

misi mizania qveynis konstituciur-samarTlebrivi wyobilebis rRve-

va, misi ZaladobiT Secvla da msgavsi saqmianoba.8 mniSvnelovania, rom 

is CamonaTvali, romelsac „sazogadoebriv gaerTianebaTa saqmianobis 

SeCerebisa da maTi akrZalvis Sesaxeb“ kanonis me-4 muxli Seicavs, ar 

aris kumulaciuri, erTmaneTze damokidebuli. SeiZleba saxeze iyos 

maTgan mxolod erTi piroba, rom sasamarTlos amave muxlidan gamom-

dinare eqneba aseTi saqmianobis SeCerebis an akrZalvis gadawyvetile-

ba. saqarTvelos sasamarTlo praqtikaSi jer ar yofila SemTxveva, 

rodesac am niSniT iuridiul pirs akrZalvodes saqmianoba da misTvis 

registracia gaeuqmebinaT.9 

„sazogadoebriv gaerTianebaTa saqmianobis SeCerebisa da maTi 

akrZalvis Sesaxeb“ kanonis me-41 muxli im SemTxvevas gansazRvravs, 

rodesac iuridiuli piris mimarT SeiZleba gamovides sisxlis samar-

Tlis saqmeze gamamtyunebeli gadawyvetileba. aseTi kanonier Zala-

Si Sesuli ganaCeni, aRniSnuli normis mixedviT, SesaZloa safuZv-

lad daedos sazogadoebrivi gaerTianebisTvis saqmianobis uflebis 

CamorTmevas an saerTod mis likvidacias.

III. registraciis gauqmeba

31 III muxlis Sesabamisad, Tuki arasamewarmeo iuridiul pirs aekrZa-

la saqmianoba, es ki SeiZleba dadges rogorc pirveladi, ise Tanmdevi 

6  „sazogadoebriv gaerTianebaTa saqmianobis SeCerebisa da maTi akrZalvis Sesaxeb“, kanonis 

me-3 mux., me-4 mux. erTobliobaSi.

7  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 263.

8  winapirobebi ZiriTadad, materialur-samarTlebriv xasiaTs atarebs. CamonaTvali amom-

wuravi ver iqneba. Tumca es materialuri winapirobebi, romelic SeiZleba garkveul 

qvekategoriebad CaiSalos, SesaZloa sferoebis mixedviT gamoiyos, ix.: Baudewin, Das Vere-
insverbot, NVwZ 2013, S. 1050-1051. aseve: VGH München, Urteilvom21-08-1989-4 A 881000 = NJW 1990, 
S. 62-64. 

9  ix. mag., saq. sakonstitucio sasamarTlos kompetenciis farglebSi ganxiluli kon-

stituciuri sarCelebis/wardginebebis statistika. misi erT-erTi segmenti _ moqalaqeTa 

politikur gaerTianebaTa Seqmnisa da saqmianobis konstituciurobis sakiTxi. am Tval-

sazrisiT sainteresoa sxva qveynebis praqtika. ix. mag.: BVerwG,Urt. v. 18. 4. 2012−6 A 2/10 
= NVwZ-RR 2012, S. 648-656 (kavSiris akrZalva hamasis mxardaWeris gamo); BVerwG,Beschluß-
vom21-04-1995-1 VR 9/94 = NJW 1995, S. 2505-2507 (axalgazrda vikingis kavSirTan dakavSire-

buli dava); da a.S.
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(mag., Tavdapirvelad SeuCerda, xolo Semdeg aekrZala) Sedegi, maSin 

mewarmeTa da arasamewarmeo (arakomerciuli) iuridiuli pirebis re-

estri valdebulia gaauqmos aRniSnuli subieqti, rac mis reestridan 

amoSlas iwvevs. Tu iuridiul pirs registraciis gauqmebis Semdeg 

raime qoneba darCeba, igi ganawildeba 38-e muxlis Sesabamisad.

muxlebi 331 da 34 amoRebulia.
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muxli 35 irakli burduli/giorgi maxarobliSvili

muxli 35.  arasamewarmeo (arakomerciuli) iuridiuli piris xelm-

ZRvaneloba da warmomadgenloba

1. arasamewarmeo (arakomerciuli) iuridiuli piris damfuZnebeli/

wevri uflebamosilia erT pirs mianiWos saqmeebis erTpirovnulad gaZ-

Rolis uflebamosileba an/da daawesos ori an orze meti piris erTo-

blivi xelmZRvaneloba an/da warmomadgenloba.

2. xelmZRvanelobiTi uflebamosileba gulisxmobs uflebamosi le-

bis farglebSi arasamewarmeo (arakomerciuli) iuridiuli piris sax-

eliT gadawyvetilebebis miRebas, xolo warmomadgenlobiTi ufleba-

mosileba − arasamewarmeo (arakomerciuli) iuridiuli piris sa xeliT 

gamosvlas mesame pirebTan urTierTobaSi. Tu sare gistracio doku-

mentaciiT sxva ram ar aris gaTvaliswinebuli, xelmZRvanelobiTi 

uflebamosileba gulisxmobs warmomadgenlobiT uflebamosileba-

sac.

3. arasamewarmeo (arakomerciuli) iuridiuli piris organizaciuli 

struqtura unda mowesrigdes misi wesdebiT (damfuZnebelTa/wevrTa Se-

TanxmebiT), romelic saWiroebs saTanado wesiT damowmebas.

4. arakomerciuli iuridiuli piris xelmZRvanelobiTi da warmo-

madgenlobiTi uflebamosilebis warmoSobisa da Sewyvetis mimarT 

vrceldeba „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-9 muxliT me-

warme subieqtis warmomadgenlobiTi uflebamosilebis mqone pirisT-

vis gansazRvruli wesebi.

saqarTvelos 2004 wlis 24 ivnisis kanoni №179 _ ssm I, №19, 15.07.2004 w., mux.79

saqarTvelos 2004 wlis 26 noembris kanoni №617 _ ssm I, №36, 08.12.2004 w., mux.168

saqarTvelos 2005 wlis 25 Tebervlis kanoni №1051 _ ssm I, №9, 17.03.2005 w., mux.59

saqarTvelos 2006 wlis 25 maisis kanoni №3140 _ ssm I, №18, 31.05.2006w., mux.134

saqarTvelos 2006 wlis 14 dekembris kanoni №3967 _ ssm I, №48, 22.12.2006w., mux.336

saqarTvelos 2009 wlis 3 noembris kanoni №1964 _ ssm I, №35, 19.11.2009w., mux.253

saqarTvelos 2010 wlis 27 aprilis kanoni №2978 _ ssm I, №24, 10.05.2010w., mux.144

saqarTvelos 2011 wlis 1 ivlisis kanoni №5017 _ vebgverdi, 14.07.2011w.
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I. Sesavali

kodeqsiT gaTvaliswinebuli iuridiuli piris definicia Sinaar-

sobrivad Seicavs organizebuli warmonaqmnis elements. organizeb-

ulobas ramdenime elementi aqvs. pirveli _ es aris samarTlebrivi 

forma, romelic normatiul doneze e.w. daxurul ricxvTa (numerus 
clausus)1 principis farglebSia gansazRvruli.2 samarTlebrivi forma 

misi organizaciuli marTvis struqturas moicavs. es ukanaskneli ki 

ayalibebs organizebuli warmonaqmnis meore segments _ sazogadoebis 

marTvis Sida struqturas.

arasamewarmeo (arakomerciuli) iuridiuli piri, iseve rogorc 

nebismieri organizaciulad Camoyalibebuli socialuri warmonaqm-

ni, garkveuli organoebis meSveobiT operirebs brunvaSi. organ-

izaciuli struqtura arasamewarmeo (arakomerciuli) iuridiuli 

piris qmedunarianobis3 praqtikuli realizebis samarTlebrivi for-

maa.4 kodeqsiT mocemulia mxolod arasamewarmeo iuridiuli piris 

aRmasrulebeli organo, romelsac SeiZleba direqtorTa sabWo an 

aRmasrulebeli sabWo, direqtorati an gamgeoba ewodos.5 es logi-

kuri danawesia, radgan a(a)ip-s funqcionirebisTvis sWirdeba xelmZ-

RvanelobiTi da warmomadgenlobiTi uflebamosilebiT aRWurvili 

organo. miuxedavad imisa, rom kodeqsi am organos struqturisa da 

kompetenciis normatiul detalizacias ar akeTebs da mTlianad sad-

amfuZneblo dokumentebsa da „mewarmeTa Sesaxeb“ kanonze gadamisa-

marTebas axdens,6 mas mainc arasamewarmeo (arakomerciuli) iuridiu-

li piris savaldebulo organod ganixilavs7 

1  termini gamoxatavs princips, romelic samarTlebriv mdgomareobaTa (formaTa) norma-

tiulad zustad gansazRvrul ricxvs adgens, romlis saxelSekrulebo doneze Secvla 

baTilia. ix. Merrill/Smith, Optimal Standardization in the Law of Property: The Numerus Clausus Princi-
ple, The Yale Law Journal, Vol. 110, 2000, p. 9-12.

2 Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 220.

3  iqve, gv. 238-240.

4  aSS-is umravles StatSi korporaciis, rogorc iuridiuli piris inkorporirebis das-

rulebis bolo etapi registraciis Semdgomi organizaciuli krebaa (pirveli kre-

ba), sadac srulyofilad iqneba Sesrulebuli sawarmos organizaciuli struqturis 

formireba: airCeva direqtori (Tu isini sadamfuZneblo dokumentSi, e.w. Article of incor-
poration ar aris warmodgenili), dainiSneba aRmasrulebeli menejeri an kreba airCevs 

bords, romelic daasrulebs sazogadoebis organizaciul mowyobas. ix. Cox/Hazen, The 
Law of Corporations, Vol. 1, 2010, p. 186. aRniSnuli procesis dasrulebiT korporacia, 

rogorc iuridiuli piri, xdeba qmedunariani (garigebaunariani). ix. burduli, saaqcio 

samarTlis safuZvlebi, tomi II, 2013, gv. 358-359; Schneeman, The Law of Corporations and 
Other Business Organizations, 2008, pp. 307-310; Palmiter, Corporations, 2006, p. 44-45.

5  qarTuli samarTlebrivi sivrce aranair SezRudvas ar Seicavs aRmasrulebeli organos 

saxelwodebasTan mimarTebiT. Sesabamisad, praqtikaSi am organos saxelwodeba gansxvave-

bulia da damokidebulia organizaciaze, saqmianobis sagansa da a.S.

6  igi (mewarmeTa Sesaxeb kanoni), Tavis mxriv, xelmZRvanelobiTi da warmomadgenlobiTi 

uflebamosilebiT aRWurvili organos kompetenciis normatiul mowesrigebas ar Seicavs.

7  kerZo samarTlis yvela iuridiul pirs xelmZRvanelobisa da warmomadgenlobis organo 

savaldebulo struqturul elementad aqvs dadgenili. ix. mag., Pinto/Branson, Understanding 
Corporate Law, 2009, p. 13;. burduli, saaqcio samarTlis safuZvlebi, II, 2013, gv. 355-360.

2
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II. a (a) ip-is organizaciuli struqtura

kodeqsi a(a)ip-is organizaciul struqturaze pirdapir arafers 

ambobs. is 35-e muxlSi ganmartavs mxolod xelmZRvanelobiT da 

warmomadgenlobiT instituts, magram (dispoziciuri) mowesrigebis 

yuradRebis miRma tovebs sazogadoebis marTvis iseT ZiriTad or-

ganos, rogoric saerTo krebaa da misi gansazRvris SesaZleblobas 

absolutur kerZo avtonomiurobis farglebSi aqcevs. Tumca iri-

bi valdebuleba mainc aris SenarCunebuli (29 II), romelic a(a)ip-is 

savaldebulo saregistracio pirobad iTxovs reorganizaciaze an 

likvidaciaze gadawyvetilebis mimRebi organos/piris gansazRvras. 

saerTo jamSi, a(a)ip-is wevrebi/damfuZneblebi ayalibeben wevrTa 

saerTo krebas, romelic, wesiT, registraciis momentisTvis wesdeb-

iT ukve unda iyos gansazRvruli. 

35 III muxli ar ganmartavs organizaciuli struqturis Tanmdev 

aucilebel elements _ uflebamosilebas.8 organizaciuli mowyoba, 

daniSnulebidan gamomdinare, Tvisebrivad moicavs marTvis kompeten-

ciaTa gansazRvras. vinaidan kodeqsi ar awesrigebs arc organizaci-

uli mowyobis uflebamosilebaTa danawilebas, es sakiTxic sawesdebo 

avtonomiis farglebSi unda iqnes gawerili.9 

rac Seexeba wesdebiT gansazRvruli organizaciuli struqturis 

„saTanado wesiT damowmebas“. kodeqsis 29-e muxli arafers ambobs 

wesdebis/partniorTa SeTanxmebis damowmebis wesze, Tumca a(a)ip-is 

registraciis wesebze „mewarmeTa Sesaxeb“ kanons avrcelebs (29 III). 

Tavis mxriv, mewarmeTa kanoni mewarme subieqtis wesdebis miRebis 

werilobiT formas gansazRvravs, romlis notariuli damowmeba ar 

aris aucilebeli. Tumca, saregistracio ganacxadi, romelic waredg-

ineba maregistrirebel organos, unda iyos damowmebuli notariu-

lad, garda im SemTxvevisa, Tu yvela damfuZnebeli partniori mar-

egistrirebel organoSi moawers xels am ganacxads.10 Sesabamisad, a(a)

ip-is wesdebaze gavrceldeba igive wesebi, rac mewarme subieqtebis 

mimarT zogadad moqmedebs.

III. xelmZRvanelobisa da warmomadgenlobis samarTlebrivi arsi

a(a)ip-is, rogorc fiqciuri (xelovnuri) warmonaqmnis11 xasiaTi 

8  Allen/Kraakman/Subramanian, Commentaries and Caseson the Law of business Organization, 2012, 
p. 96.

9  a(a)ip-is samarTlebrivi forma ar aris mis wevrTa piradi qonebrivi interesebis marTvis 

organizaciuli berketi. aseT samarTlebriv formas ar aqvs wilebi. ix. Davies, Introduction 
to Company Law, 2010, p. 26. Sesabamisad, araqonebrivi interesis dacvisTvis masSi iseTi 

damatebiTi organos SemoReba, rogoric sameTvalyureo sabWoa, menejmentis kuTxiT, ar-

amiznobrivi xarji da biurokratiuli elementi unda iyos.

10 ix. „mewarmeTa Sesaxeb“ kanoni, 5 III.

11  iseve rogorc TiTqmis yvela kerZosamarTlebrivi organizaciuli warmonaqmni. ix. 

3
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ganapirobebs mis garesamarTlebriv urTierTobaSi warmodgenaze 

uflebamosili organos Sidaorganizaciul konstantirebas.12 xelmZ-

Rvanelebi organizaciul marTvaSi arsebiT rols asruleben, radgan 

maT unarze, niWsa da gamocdilebazea damokidebuli sazogadoebis 

miznobrivad swori funqcionireba. ra Tqma unda, xelmZRvanelobi-

Ti da warmomadgenlobiTi uflebamosilebis delegireba aucilebeli 

winapirobaa piris xelmZRvanelad (warmomadgenlad) daniSvnis pro-

cesSi. a(a)ip-is ZiriTadi mizani arasamewarmeo saqmianobaa, romelic 

TavisTavad ar gulisxmobs ekonomikuri aqtivobis ararsebobas. piri-

qiT, a(a)ip, rogori mimarTulebis an Tvisebrivi specifikis mizniTac 

ar unda iyos dafuZnebuli, CarTulia Cveulebriv statikur Tu di-

namikur ekonomikur procesSi. ufro metic, is SesaZloa samewarmeo 

ekonomikur saqmianobas da aqtivobas mobilizebas ukeTebdes misi 

(idealuri) miznis miRwevisTvis, anu ekonomikuri bunebis SeTavseba 

misTvis miznis miRwevis saSualebaa (25 V). deduqciuri msjeloba a(a)

ip-is damfuZneblis an wevris interess warmosaxavs. amitom mas (dam-

fuZnebels/wevrs) piradi interesi aqvs, rom a(a)ip-is materialuri Tu 

aramaterialuri qonebrivi sikeTis samarTlebrivi konstruqciis qveS 

ekonomikuri berketebis gamoyenebiT miznis relatiuri organizaci-

uli mmarTveli daniSnos. Sesabamisad, 35 I a(a)ip-is damfuZnebel pirs 

an ubralod mis wevrs, anu aradamfuZnebel subieqts, e.w. principals 

aniWebs eqskluziur uflebamosilebas, daniSnos xelmZRvaneloba-

sa da warmomadgenlobaze uflebamosili piri.13 damfuZnebeli piri 

daniSvnis organizaciul uflebas erTjeradi generirebiT iyenebs. 

kerZod, qarTul normatiul sivrceSi damkvidrebuli organuli 

Teoriidan14 gamomdinare, xelmZRanelobasa da warmomadgenlobaze 

Jensen/Meckling, Theory of the FirmVol. 3, No. 4, 1976, p. 314.
12 ix. Merrill Lynch Trust Co. FSB., 235 S.W.3d 185, Texas, 2007.
13  mmarTveli organos dakompleqteba sazogadoebis wevrebis (partniorebis) relevanturi 

uflebamosilebaa rogorc a(a)ip-is, ise mewarme subieqtebis SemTxvevaSi. ix. Wanturia, 

korporaciuli marTva da xelmZRvanel pirTa pasuxismgebloba, 2006, gv. 112; burdu-

li, saaqcio samarTlis safuZvlebi, tomi II, 2013, gv. 357-358; Allen/Kraakman/Subramanian, 
Commentaries and Caseson the Law of business Organization, 2012, p. 8, 156. amasTan, damfuZneb-

lis/wevris mier marTvis (misi pirdapiri gagebiT) organos dakompleqteba SesaZlebelia 

rogorc pirdapiri, ise arapirdapiri meTodiT. mag., kapitaluri tipis sazogadoebis 

erTsafexuriani marTvis sistemis mqone qveynebsa da amxanaguri tipis sazogadoebaTa 

(Tu partniorebi ar isurveben xelmZRvanelobas, rogorc amxanaguri tipis sazogadoe-

bisTvis damaxasiaTebel tradiciul formas. ix. lazaraSvili, partniorTa uflebebi 

da movaleobebi solidaruli pasuxismgeblobis sazogadoebaSi, Jurnali adamiani da 

konstitucia, 3/1997, gv. 36.) marTvis organos dakompleqtebis pirdapiri wesia dam-

kvidrebuli, rac niSnavs uSualod partniorebis/wevrebis mier xelmZRvanelobasa da 

warmomadgenlobaze uflebamosil pirTa arCeva/daniSvnas. xolo kapitaluri tipis me-

warme subieqtTa mimarT marTvis dualisturi modelis pirobebSi xelmZRvanelis (warmo-

madgenlis) arapirdapiri arCeva/daniSvnis wesia upiratesi, anu partnirTa kreba irCevs 

„zedamxedvelobis“ organos (sameTvalyureo sabWos), romelic, Tavis mxriv, akomple-

qtebs direqtorats. mag., ix. Rosin/Closen, Agency, Partnerships and Limited Liability Companies, 
2000, p. 127.

14  ix. Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 
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uflebamosilebiT piris avtorizeba erTjeradi bunebis mqonea.

kodeqsi15 erTmaneTisgan ganasxvavebs xelmZRvanelobisa da warmo-

madgenlobis institutebs. gansxvaveba ori mimarTulebiT povebs gan-

vrcobas. pirveli mimarTulebis mocemulobas xelmZRanelobisa da 

warmomadgenlobis saxeebi ayalibebs (35 I). rac Seexeba meore mimar-

Tulebas, xelmZRvanelobasa da warmomadgenlobas Soris hipoTeturi 

divergensiis wyarod kompetenciuri sxvaoba gvevlineba (35 II).

IV. xelmZRvanelobisa da warmomadgenlobis saxeebi

arsebobs xelmZRvanelobis (warmomadgenlobis), rogorc insti-

tutis ori ZiriTadi saxe: erTpirovnuli (damoukidebeli) da Tanax-

elmZRvaneloba (kolegiuri). Tu a(a)ip-is damfuZnebeli piri/wevri 

gadawyvets, rom sazogadoebas hyavdes erTpirovnuli xelmZRvaneli, 

maSin is konkretul subieqts mianiWebs saqmis erTpirovnuli gaZRo-

lis uflebamosilebas. erTpirovnuli mmarTvelobis dros, magaliT-

ad, mewarme subieqtebis SemTxvevaSi, xelmZRvanel pirs, rogorc wesi, 

uwodeben generalur direqtors, romlis uflebamosileba gare-

samarTlebriv urTierTobaSi ar SeiZleba SeizRudos, garda iseTi 

sagamonakliso SemTxvevisa, rodesac direqtoris uflebamosilebis 

sisrulisTvis sawarmos saerTo krebis an sameTvalyureo sabWos gad-

awyvetileba iqneba saWiro. es aris daniSnuli xelmZRvanelis kon-

trolTan dakavSirebuli strategiuli midgoma misi praqtikuli 

ganxorcielebis pirdapiri meqanizmiT, iqneba es erTpirovnuli Tu 

kolegiuri marTvis saxe. sakiTxi exeba damfuZnebeli pirebis/wevrebis 

mier gadawyvetilebis miRebis,16 inicirebisa da vetos uflebas.17 a(a)

ip-is wevrTa mxridan gadawyvetilebis miRebaSi pirdapiri monawileo-

bis ufleba an gadasawyveti sakiTxis dablokva sazogadoebis funda-

menturi struqturuli cvlilebebis ganxorcielebis SemzRudveli 

da, Sesabamisad, kontrolirebadi faqtoria.18 fundamenturi organ-

izaciuli cvlileba SeiZleba iyos iseTi Sida cvlileba, rogori-

caa wesdebaSi cvlilebebis Setana da likvidacia-reorganizacia da 

„gare~ cvlileba, rogoric aris erTi a(a)ip-is mier meores SeZena an 

maTi Serwyma (38).19 

Tu a(a)ip-is wevrebi marTvis procesis ramdenime pirisgan Semdgar 

238-241; zoiZe, evropuli kerZo samarTlis recefcia saqarTveloSi, 2005, gv. 232-233.

15  iseve, rogorc kanoni „mewarmeTa Sesaxeb“. amasTan, mewarmeTa kanonis me-9 muxlze gada-

misamarTebas kodeqsi akeTebs (35 IV).

16  kontrolis es segmenti iuridiul doqtrinaSi savsebiT samarTlianad aris aRiarebuli 

formalur kontrolad, rodesac xmis micema xdeba direqtorTa sabWos asarCevad an 

fundamenturi cvlilebebis gansaxorcieleblad wevrTa saerTo krebaze. ix. Hansmann, 
Ownership of Enterprise, 1996, p. 11.

17 Armour/Hansmann/Kraakman, Agency Problems and Legal Strategies, 2009, p. 38 et seq.
18 Hansmann, Ownership of the Firm, Journal of Law, IV:2, 1991, p. 290.
19 Palmiter, Corporations, 2006, p. 595-614.

8
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organos Seqmnian, saxeze iqneba kolegiuri xelmZRvanelobis tipi. 

TanaxelmZRvanelobis mTavari makvalificirebeli faqtori sazoga-

doebis saxeliT miRebuli gadawyvetilebis mesame pirebTan avtor-

izirebuli „mitanis“ formaSi mdgomareobs. kerZod, arasamewarmeo 

iuridiuli piris kolegiuri xelmZRvanelobis dros, saWiroa, rom 

marTvis organoSi Semavali, magaliTad, ori direqtori, erTdrou-

lad da erToblivad axorcielebdes sazogadoebis xelmZRvaneloba-

sa da marTvas.20 amasTan, reestris praqtika cxadyofs, rom kerZos-

amarTlebriv urTierTobaSi calkeul xelmZRvanels (direqtors) 

damoukideblad aqvs sazogadoebis saxeliT gamosvlis uflebamo-

sileba miniWebuli.

xelmZRvanelobiTi da warmomadgenlobiTi uflebamosilebis sru-

li avtorizebisTvis aucilebelia misi mesame pirebisTvis „gacxade-

ba“. amas sazogadoeba reestrSi registraciis gziT aRwevs. magram, 

xSiria SemTxveva, rodesac sazogadoebis direqtorati ramdenime 

pirisgan Sedgeba, magram yvela isini ar arian daregistrirebuli re-

estrSi, rogorc xelmZRvanelobiTi uflebamosilebiT aRWurvili 

pirebi. aseT SemTxvevaSi, srulyofili warmomadgenlobiTi ufleba-

mosileba eqnebaT im pirebs, romlebic reestris amonawerSi iqnebian 

dafiqsirebuli, xolo isini, romlebic reestris monacemebSi ar ari-

an, bunebrivia, ar eqnebaT sazogadoebis mesame pirebTan warmodgenis 

kompetencia. isini mxolod Sidasazogadoebrivi sakiTxebis mogvare-

biT iqnebian SemosazRvrulni.21

SesaZlebelia, agreTve, warmomadgenlobasTan dakavSirebiT kom-

binirebuli variantebis SemuSaveba. magaliTad, direqtoratis, ro-

gorc kolegiuri organos erT wevrs, hqondes garkveul sferoSi 

miniWebuli warmomadgenloba, xolo danarCeni wevrebi erToblivad 

warmoadgendnen.22 msgavsi mravali kombinacia SeiZleba iqnes SemuSave-

buli. aRniSnuls SesaZloa ewodos xelmZRvanelobis Sereuli forma, 

Tumca aseTi SemTxvevebi ramdenad idealuri iqneba praqtikisTvis, es 

Tavad momavlis sakiTxia.

20  saq. uzenaesma sasamarTlom xelmZRvaneli piris mier xelmZRvanelobiTi uflebamo-

silebis sxva pirisaTvis gadacema misi uflebamosilebis areals miRma datova. ix. saq. 

uzenaesi sasamarTlos 2011 wlis 26 seqtemberi # as-310-294-2011. es logikuria, rad-

gan, mag., mewarme subieqtis SemTxvevaSi, xelmZRvanelobiTi uflebamosilebis miniWeba 

xdeba organuli, korporaciul-samarTlebrivi aqtis (wesdeba an Sesabamisi organos sx-

domis oqmiT gaformebuli gadawyvetileba) safuZvelze, rac principulad gamoricxavs 

xelmZRvanelisTvis igive, organuli da eqskluziuri uflebamosilebis „gadayolas“. is 

sazogadoebis „zemdgomi“ organos, rogorc damoukidebeli erTeulis Sida organizaci-

uli kompetenciaa. rac Seexeba direqtoris mier gacemul mindobilobas, mas mxolod 

garigebiT-samarTlebrivi xasiaTi eqneba da ara organuli warmomadgenlobiTi buneba.

21 burduli, saaqcio samarTlis safuZvlebi, tomi II, 2013, gv. 364.

22 iqve, gv. 365-369.
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V. xelmZRvanelobisa da warmomadgenlobis 

urTierTmimarTeba da gamijvna

 

xelmZRvanelobasa da warmomadgenlobas Soris kompetenciuri 

sxva oba identurad aris mowesrigebuli rogorc kodeqsiT (35 (II) ), 

ise „mewarmeTa Sesaxeb“ kanoniT (9 (II) ). amitom, kompetenciuri diver-

gensia samewarmeo da arasamewarmeo iuridiul pirTa xelmZRvanelo-

bis (warmomadgenlobis) urTierTmimarTebiT Sejerdeba.

kodeqsi erTmaneTisgan ganasxvavebs xelmZRvanelobiT da warmo-

madgenlobiT uflebamosilebebs. xelmZRvanelobiTi uflebamosileba 

gulisxmobs uflebamosilebis farglebSi arasamewarmeo (arakomerci-

uli) iuridiuli piris saxeliT gadawyvetilebis miRebas, xolo war-

momadgenlobiTi uflebamosileba − arasamewarmeo (arakomerciuli) 

iuridiuli piris saxeliT gamosvlas mesame pirebTan urTierTobaSi. 

aRniSnuli danawesi, iseve rogorc „mewarmeTa Sesaxeb“ kanoni, xelmZ-

Rvanelobis viwro gagebas gvTavazobs. kerZod, dakonkretebuli da 

gamijnulia sazogadoebis Sidaorganizaciuli saqmianoba garesamarT-

lebrivi urTierTobisgan. magaliTad, mewarme subieqtis SemTxveva-

Si, romelsac hyavs sameTvalyureo sabWo, sabWos Tavmjdomare aris 

Sidaorganizaciuli xelmZRvanelobiTi uflebamosilebiT aRWurvi-

li piri, romelic sazogadoebis saxeliT materialur-samarTlebriv 

gadawyvetilebebs ar Rebulobs23 da romelsac mesame pirebTan sa-

marTlebrivad mboWav xasiaTs mianiWebda.24 Tumca, mas (sameTvalyu-

reo sabWos Tavmjdomares) SeuZlia moiwvios saerTo kreba, awarmoos 

saaRricxvo dRe da a.S.25 analogiuri viTareba warmodgeba a(a)ip-is 

xelmZRvanelTan mimarTebaSi, rodesac mas Sidaorganizaciuli ur-

TierTobis miRma samarTlebrivi moqmedeba SezRuduli eqneba. aseTi 

konfiguraciis miRweva SesaZlebelia mxolod Semdegi formiT: sa-

zogadoeba Sidaorganizaciulad, anu sawesdebo doneze daadgens vi-

wro gagebiT xelmZRvanel pirs, romelic ar iqneba registrirebuli 

reestrSi, radgan registrirebuli xelmZRvaneli piris warmomadgen-

lobiTi uflebamosileba mesame pirebis winaSe ar SeiZleba SeizRu-

dos.26 sxva sityviT, Tu piri registrirebulia xelmZRvanelad re-

estrSi, sajaroobis movaleobidan gamomdinare, ar SeiZleba mesame 

pirebTan mimarTebiT iqnes gamoyenebuli xelmZRvanelis daniSvnis 

proceduruli xarvezebi an/da kompetenciuri SezRudvebi, Tu es ar 

exeba TanaxelmZRvanelobas an Tu aseTi SezRudvis Sesaxeb icoda me-

same pirma.27 

23 SesaZloa mxedvelobaSi miiRebodes garkveuli gamonaklisebi.

24  sameTvalyureo sabWos wevrebi sazogadoebis winaSe pasuxismgeblobis pirdapiri adre-

satebi arian, rogorc fiduciarebi. ix. mewarmeTa Sesaxeb kanoni, 9 VI.

25 ix. mag., „mewarmeTa Sesaxeb“ kanonis mux. 54 I, 55 VI.

26 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 264.

27  mag., evropis kavSiris pirveli sakorporacio-samarTlebrivi direqtiva Seicavs danawess, 

12
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35 II 1 muxli SesaZleblobas uSvebs xelmZRvaneloba warmomadgen-

lobis gareSe arsebobdes. aseT dros warmomadgenlobiTi ufleba-

mosileba mxolod mesame pirebTan urTierTobaSi gamosvlis kom-

petencias moicavs. magram amas sawesdebo avtonomiis farglebSi 

mowesrigeba sWirdeba, radgan warmomadgenlis daniSvna avtomaturad 

ar niSnavs xelmZRvaneli pirisTvis uflebamosilebis SezRudvas.28 

kodeqsis dispoziciuri mowesrigeba xelmZRvanelobas farTo 

gagebiT adgens (35 II 2). kerZod, xelZRvaneloba, misi kanonismieri 

mowesrigebis farglebSi, moicavs warmomadgenlobas. aRniSnul daTq-

mas kombinaciaSi mohyavs xelmZRvanelobis viwro gageba da warmo-

madgenlobis instituti. 

VI. a (a) ip-is xelmZRvanelobisa da warmomadgenlobis

warmoSoba da Sewyveta

35 IV muxli blanketuri tipis normaa. is xelmZRvanelobis(warmo-

madgenlobis) warmoSobisa da Sewyvetis samarTlebriv regulirebas 

„mewarmeTa Sesaxeb“ kanonze gadamisamarTebiT axdens.

xelmZRvaneli (warmomadgeneli) piri sazogadoebis fiduciaria.29 

sakorporacio samarTali erTmaneTisgan ganasxvavebs sawarmos di-

reqtoratis wevrad wardgenas (daniSvnas) da mis SromiT Tanamdeboba-

ze gamwesebas.30 es aris konsesualuri urTierToba, romelic saTave-

Sive moiTxovs principalis mxridan nebis (survilis) gamoxatvas da 

warmomadgenlis mier Tanxmobis gacxadebas.31 

a(a)ip-is wevrs ufleba aqvs waradginos nebismieri piri wevrTa 

saerTo krebaze dasaniSnad (asarCevad).32 wardgenis, daniSvnis qveS 

moiazreba direqtoratis wevris daniSvna mis organul Tanamdeboba-

ze. amitom, daniSvnis aqti aris korporaciul-samarTlebrivi da 

amavdroulad, calmxrivi xasiaTis, radgan daniSvna formdeba sazog-

adoebis aqtiT, romelic sazogadoebis mxridan nebis gamovlenisa 

rom sazogadoebis marTvis organoTa uflebamosilebis SezRudvas, romelic mxolod 

wesdebiT aris gaTvaliswinebuli, ar aqvs iuridiuli Zala im SemTxvevaSic ki, Tu is 

gamoqveynebulia. Sesabamisad, direqtiva mxolod kanonis safuZvelze miiCnevs warmo-

madgenlobiTi uflebamosilebis SezRudvas mesame pirebisaTvis samarTlebrivi Zalis 

mqoned. ix. Wanturia, sakorporacio samarTlis evropuli direqtivebi, 2009, gv. 461.

28 Sdr. burduli, saaqcio samarTlis safuZvlebi, tomi II, 2013, gv. 365. 

29 ix. Kleinberger, Agency, Partnerships and LLC, 2002, p. 4.
30  Sdr. „mewarmeTa Sesaxeb“ kanonis mux. 9 VII. ix. lazaraSvili, sasamsaxuro xelSekruleba 

sawarmos direqtorTan, wignSi: burduli, Tanamedrove sakorporacio samarTlis Te-

oriuli da praqtikuli sakiTxebi, 2009, gv. 314 da momd; vrclad: burduli, saaqcio 

samarTlis safuZvlebi, tomi II, 2013, gv. 374 da momdevnoni.

31  Allen/Kraakman/Subramanian, Commentaries and Caseson the Law of business Organization, 2012, p. 8. 
mewarmeTa kanoni (5 I2) pirdapir adgens, rom sawarmos xelmZRvanelobaze/warmomadgen-

lobaze uflebamosili piris (pirebis) daniSvnisTvis/registraciisTvis saregistracio 

dokumentaciiT unda dasturdebodes am piris (pirebis) neba.

32  ix. Armour/Hasnmann/Kraakman, WhatisCorporateLaw? In: AnatomyofCorporateLaw, 2009, p. 14.
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da am nebis miRebis samarTlebriv aqts warmoadgens.33 daniSvnis aqti 

safuZvelia direqtoris kompetenciis gansajaroebisTvis, anu mar-

egistrirebel organoSi dasaregistrireblad. swored registraci-

is konstitutiuri mniSvnelobidan gamomdinare, piri sazogadoebis 

xelmZRvanelobiTi uflebamosilebiT mas Semdeg aRiWurveba, rac mis 

saregistracio monacemebSi xelmZRvanel (warmomadgenel) pirad reg-

istracia ganxorcieldeba. Sesabamisad, piri xelmZRvanelad gamwese-

bulad iTvleba sawarmos registrirebuli monacemebis gamoqveynebis, 

gansajaroebis momentidan.

xelmZRvanelis (warmomadgenlis) daniSvnis saregistracio doku-

mentaciiT, rogorc wesi, ganisazRvreba xelmZRvanelis (warmomadgen-

lis) uflebamosilebis vada. gansazRvruli vadis gasvlis Semdgom 

reestrSi cvlilebebis Seutanloba ar iwvevs avtorizebuli piris 

uflebamosilebis Sewyvetas.34 sawesdebo avtonomiis farglebi xelmZ-

Rvanelis uflebamosilebis Sewyvetis SemTxvevaSi gadamwyvetia. di-

reqtoris vadamde uflebamosilebis Sewyveta raime kanonismier 

daTqmaze dafuZnebuli ar aris.35 Sesabamisad, sazogadoebis wevr-

Ta saerTo krebas an Sesabamisi uflebamosilebiT aRWurvil orga-

nos SeuZlia yovelgvari safuZvlis gareSe misi Tanamdebobidan ga-

Tavisufleba. piri gaTavisuflebulad iTvleba (garesamarTlebrivi 

urTierTobisTvis) gaTavisuflebis Sesaxeb uflebamosili piris mier 

gancxadebis wardgenisa da saregistracio monacemebSi cvlilebebis 

Setanis momentidan.36 

kodeqsi ar gansazRvravs xelmZRanelobiTi saqmianobis farglebs 

da organoTa Soris kompetenciaTa ganawilebis sqemas. Tumca, rad-

gan kodeqsis 35 IV muxli xelmZRvanelobis (warmomadgenlobis) war-

moSobasa da Sewyvetas „mewarmeTa Sesaxeb“ kanonze gadamisamarTebiT 

aregulirebs, amitom xelmZRvanelobiTi kompetenciis farglebi am 

ukanasknelis analizidan unda dadgindes. analizis aucilebloba 

mewarmeTa kanonidan gamomdinareobs, radgan arc is iTvaliswinebs 

konkretulad direqtoris uflebamosilebaTa gansazRvrul areals 

(e.w. daweril kompetecias37), magram misi uflebamosilebaTa far-

glebis SemosazRvra SesaZlebelia sazogadoebis marTvis sxva or-

33  vrclad, ix. burduli, saaqcio samarTlis safuZvlebi, tomi II, 2013, gv. 374-381.

34 ix. „mewarmeTa Sesaxeb“ kanonis mux. 5 I3.

35  gansxvavebiT, mag., inglisuri kompaniaTa samarTlisgan. ix. French, Mayson, Ryan, Company 
Law, 2010, p. 437.

36 ix. „mewarmeTa Sesaxeb“ kanonis mux. 9 VII 1 da VII 2 .

37  ix. burduli, saaqcio samarTlis safuZvlebi, tomi II, 2013, gv. 325-330. arsebobs faq-

tobrivi, namdvili uflebamosileba (Actual Authority), garemoebebis mixedviT gonivru-

lad navaraudevi uflebamosilebebi (Apparent Authority), nagulisxmevi uflebamosileba 

(Implied Authority) da arsebuli uflebamosileba, romelic misi daniSvnis aqtSi an masTan 

dadebul sasamsaxuro xelSekrulebaSi ar aris CamoTvlili, magram gamomdinareobs mis-

gan (Inherent Power). ix. Rosin/Closen, Agency, Partnerships and Limited Liability Companies, 2000, p. 
235-264; Kleinberger, Agency, Partnerships and LLC, 2002, pp. 21-29.
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ganoTa kompetenciebis analizis safuZvelze. sxva organoTa (saer-

To kreba, sameTvalyureo sabWo) uflebamosilebebi ki gamijnulad 

mxolod saaqcio sazogadoebis kerZo nawilSia warmodgenili. Sesa-

bamisad, xelmZRvanel pirTa uflebamosilebaTa farglebis ZiriTadi 

ganmsazRvrelia piris daniSvnis aqti38 da masTan dadebuli (sasamsax-

uro)39 xelSekruleba. aqve unda aRiniSnos, rom warmomadgenlobiTi 

da xelmZRvanelobiT uflebamosilebiT aRWurvil pirebs saqmis keT-

ilsindisierad warmarTvis movaleoba ekisrebaT, rac maTi fiduci-

uri bunebiT aris ganpirobebuli.

38  ix. Allen/Kraakman/Subramanian, Commentaries and Caseson the Law of business Organization, 2012, 
p. 103.

39  lazaraSvili, sasamsaxuro xelSekruleba direqtorTan. partniori da direqtori Si-

dasazogadoebriv urTierTobaSi, wignSi: burduli, Tanamedrove sakorporacio samarT-

lis Teoriuli da praqtikuli sakiTxebi, 2009, gv. 309-341.
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muxli 36.  arasamewarmeo (arakomerciuli) iuridiuli piris sakuTreba-

Si arsebuli qonebis gasxviseba

arasamewarmeo (arakomerciuli) iuridiuli piris sakuTrebaSi arse-

buli qonebis gasxviseba SesaZlebelia, Tu gasxviseba emsaxureba aras-

amewarmeo (arakomerciuli) iuridiuli piris saqmianobas, mis organ-

izaciul ganviTarebas, xels uwyobs misi miznebis ganxorcielebas an 

emsaxureba saqvelmoqmedo miznebs.

saqarTvelos 2006 wlis 14 dekembris kanoni №3967 _ ssm I, №48, 22.12.2006w., mux.336

I. Sesavali: a(a)ip-is qoneba ............................................................... 255 

II. a(a)ip-is qonebis gankargvaze uflebamosili piri 

   (organo) .......................................................................................... 256 
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I. Sesavali: a(a)ip-is qoneba

kodeqsSi mocemuli iuridiuli piris definiciis Semadgeneli ele-

menti qonebaa (25 I). savaldebulo minimaluri kanonismieri kapitalis 

ararsebobis pirobebSi, iuridiul pirs saregistracio miznebisTvis 

gansazRvruli qonebis sakuTrebaSi floba ar moeTxoveba. Tumca, ro-

gorc arasamewarmeo iuridiuli piri, ise mewarme iuridiuli piri, 

misi funqcionirebis dawyebis pirvelive fazaSi, SesaZloa aRiWurvos 

gansazRvruli qonebiT, anu iyos kapitalizebuli. 

iuridiuli piris qoneba gamijnulia misive partniorebis (wevreb-

is) qonebisagan. gamijvnis mTavari arsi ramdenime postulatSia. pir-

veli, iuridiuli piri misi Seqmnis/Camoyalibebis momentidan iZens 

damoukidebeli subieqtis statuss da xdeba „gancalkevebuli patri-

moni“.1 es ukanaskneli moicavs gamyof xazs gaerTianebis Sedegad Se-

qmnil qonebasa da sazogadoebis wevrTa sakuTrebaSi arsebul qonebas 

Soris. gaerTianebuli qonebis mesakuTred ganixileba sazogadoeba, 

romelic qonebis marTvas axorcielebs xelmZRvanelis saSualebiT. 

gansazRvruli qonebis marTvis uflebamosileba moicavs mis gankarg-

vas, gayidvas da garemoebebidan gamomdinare, kreditorebisTvis ga-

dacemas, e.i. radgan es qoneba sazogadoebis sakuTrebad ganixileba 

da ara iuridiuli piris wevrTa sakuTrebad, sazogadoebis mesaku-

TreTa pirad kreditorTaTvis es qoneba pasuxismgeblobis misaqce-

vad miuwvdomelia, rac sazogadoebis iuridiuli piris statusiT 

1  e.w. Separate patrimony („gancalkevebuli memkvidreoba“) _ qonebis damoukidebeli, gan-

calkevebuli memkvidre mesakuTre, romelic sazogadoebas miRebuli aqvs misi wevrebis 

(partniorebis) mxridan. ix. Armour/Hasnmann/Kraakman, What is Corporate Law? In: Anatomy of 
Corporate Law, 2009, p. 6.
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samarTlebrivi pirovnulobis Sedegad miiRweva.2 „gancalkevebuli 

memkvidreobis~ ZiriTad funqcias „gaerTianebis daculoba~ ewodeba.3 

gaerTianebis dacva niSnavs sazogadoebis mesakuTreTa pirad kredi-

torTa moTxovnebisgan sazogadoebis sakuTrebaSi arsebuli qonebis 

dacvas.4 „organizaciuli warmonaqmnis“ saxelmwifos mxridan regis-

traciis gziT legitimirebis Semdgom etapze aRar ganixileba, rom 

sazogadoebas calke pirovnulobis statusi ar aqvs: is gancalke-

vebuli da samarTalsubieqtobis mqone iuridiuli piris statusis 

matarebeli sazogadoebaa,5 romelsac SeiZleba hqondes gansazRvru-

li tipis an garkveuli moculobis (raodenobrivad) qoneba.6 

sazogadoebis qoneba aris am sazogadoebaSi arsebuli yvela 

obieqtis erToblioba.7 qonebis Sinaarsobriv mocemulobas,8 Tu ra 

kategoriis an substanciis matarebelia (materialuri Tu aramate-

rialuri) is, arsebiTi mniSvneloba ar aqvs. mTavaria, a(a)ip-is saku-

TrebaSi arsebuli qoneba iyos brunvaunariani obieqti, romelsac 

gansazRvruli ekonomikuri Rirebuleba aqvs an SesaZlebelia misi 

ekonomikuri Rirebulebis dadgena.9 

nebismier SemTxvevaSi, sazogadoebis qonebis marTva substanci-

urad mniSvnelovani momentia funqcionirebis procesSi. Sesabamisad, 

qonebis marTvaze uflebamosilebiT aRWurvili piri (organo) pasux-

ismgebelia mis swor da miznobriv gankargvaze.

II. a(a)ip-is qonebis gankargvaze uflebamosili piri (organo)

zogadad, iuridiuli piris qmedunarianobis garegnuli gamovlen-

is gamoxatulebaa sazogadoebis mesame pirebTan warmodgenis10 ufle-

2  es, rogorc wesi, mxolod kapitaluri sazogadoebis SemTxvevaSi gvxvdeba, radgan qar-

Tuli kanonmdeblobiT gaTvaliswinebuli amxanaguri tipis sazogadoebebs, miuxedavad 

maTi iuridiuli pirovnulobisa, msgavsi „TavdacviTi~ saSualebis gamoyenebis SesaZle-

bloba ar aqvs arc sakanonmdeblo da arc partniorTa kerZo avtonomiis farglebSi. 

mag., „mewarmeTa Sesaxeb” kanonis mux. 3 III gamomdinare yvela aseTi daTqma Tu SeTanxmeba 

baTilia mesame pirebis winaSe. ix. maxarobliSvili, mewarme subieqtTa dogmatur-Teori-

uli gamijvna kapitalur sazogadoebaTa sawyisebze, samarTlis Jurnali, 2/2011, gv. 116. 

kapitaluri tipis sazogadoebis analogiuri Tavdacvis sistema gavrceldeba a(a)ip-isa da 

misi wevrebis mimarT.

3  Hansmann/Kraakman/Squire, Law and Rise of the Firm, 119 Harvard Law Review 1333, 2006, pp. 1335-1343.
4 Armour/Hasnmann/Kraakman, What is Corporate Law?, 2009, p. 6.
5  maxarobliSvili, mewarme subieqtTa dogmatur-Teoriuli gamijvna kapitalur sazoga-

doebaTa sawyisebze, samarTlis Jurnali, 2/2011, gv. 115-116.

6 qonebis definicia samoqalaqo kodeqsis 147-e muxlSia mocemuli.

7  mewarme subieqtis qonebasTan dakavSirebiT, ix. burduli, qonebrivi urTierToba saaqcio 

sazogadoebaSi, 2008, gv. 115-116; zoiZe, sanivTo samarTali, 2002, gv. 26-55.

8  zogadad, qonebis Sesaxeb, ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 

138-164; kereseliZe, uzogadesi cnebebi, 2009, gv. 183-231.

9  ix. maxarobliSvili, Setanaunariani obieqtebis gansazRvris pozitiuri da negatiuri Si-

naarsi, marTlmsajuleba da kanoni, 1/2012, gv. 102-108; Wanturia/niniZe, mewarmeTa Sesaxeb 

kanonis komentari, 2002, gv. 48.

10  da amiT saxelSekrulebo urTierTobaSi misi samarTlebrivi pirovnulobis statusiT 

funqcionirebis efeqturad warmoCena.
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bamosilebaTa mqone piri,11 romelsac SeuZlia gaerTianebis saxeliT 

misive (sazogadoebis) qonebis gankargva da iseT saxelSekrulebo ur-

TierTobebSi Sesvla, romelic uzrunvelyofili iqneba amave (sazog-

adoebis) qonebiT.12 am etapze ikveTeba iseTi sfero, rogoric sazog-

adoebis praqtikuli funqcionirebis procesSi misi (organizaciis) 

interesebis dacvaa, radgan SesaZlebelia iuridiuli piris saxeliT 

qonebis aramiznobrivi gankargva da stagnaciur ekonomikur Tu ara-

ekonomikur urTierTobaSi Sesvla. sazogadoebis interesTa dacva 

saWiroa maSin, rodesac misi uflebebi irRveva an is arRvevs sxvis 

uflebebs. bunebaSi ufleba abstraqtulad misi matarebeli konkret-

uli subieqtis gareSe ar arsebobs. Tu interesis dacva xdeba, e.i. is 

uflebis darRvevis an gadaWarbebis Sedegia; Tu ufleba arsebobs, e.i. 

misi matarebeli subieqtic saxezea, xolo Tu am ufleba-movaleoba-

Ta matarebeli subieqti arsebobs, e.i. mas axasiaTebs samarTlebrivi 

substancia, romlis funqciur realizacias uflebamosilebaTa del-

egirebis safuZvelze axorcieleben. Sedegad, kodeqsi a(a)ip-is qoneb-

is realizaciis normatiul dasaSvebobas adgens, magram konkretulad 

ar gansazRvravs mis praqtikul ganxorcielebaze uflebamosil pirs.

kodeqsi a(a)ip-is organizaciul struqturaze arafers ambobs (35 

III). is 35-e muxlSi ganmartavs mxolod xelmZRvanelobiT da warmo-

madgenlobiT instituts, xolo saerTo krebisa da misi gansazRvris 

SesaZleblobas sawesdebo avtonomiurobis farglebSi aqcevs. or-

ganizaciuli marTvis kuTxiT, aucilebelia, rom a(a)ip-is wevrebi/

damfuZneblebi ayalibebdnen wevrTa saerTo krebas, romelic xelmZ-

Rvanelobasa da warmomadgenlobaze uflebamosil pirTan (pirebTan) 

erTad Seqmnis a(a)ip-is organizaciul struqturas. organizaciu-

li struqturis, rogorc marTvis sqemis relevanturi komponen-

tic (uflebamosileba), kanoniT pirdapir gansazRvris ararsebobis 

pirobebSi, wesdebiT gadasawyvet sakiTxTa sferos ganekuTvneba. Tu 

a(a)ip-is qonebis gansxvisebis SesaZlebloba mxolod wevrTa/dam-

fuZnebleTa gadawyvetilebis safuZvelze iqneba SesaZlebeli,13 es 

11  saboloo jamSi, nebismieri iuridiuli piris saqmianoba, miuxedavad misi gancalkevebuli 

pirovnulobisa, daiyvaneba fizikur pirebamde, radgan „xelovnur” qmnilebas, romel-

sac adamianis mniSvnelovani elementi _ Rirseba ar gaaCnia (ix. kereseliZe, uzogadesi 

cnebebi, 2009, gv. 165-166.), esaWiroeba misi rogorc samarTlis subieqtis uflebamo-

silebis ganmaxorcielebeli konkretuli individi, rac, Tavis mxriv, ar afermkrTalebs, 

misi, rogorc calke subieqtis arsebobis faqts _ is ubralod sazogadoebis mesame 

pirebTan urTierTobaSi warmodgenis saSualebaa. ix. Ratner, Corporations and Human Rights: 
A Theory of Legal Responsibility, 111 Yale Law Journal, 2001, pp. 2-39. amitom uflebamosilebiT 

aRWurvil pirs sazogadoebis oreulsac uwodeben. ix. Armour/Hasnmann/Kraakman, What is 
Corporate Law?, 2009, p. 13. 

12 Armour/Hasnmann/Kraakman, What is Corporate Law?, 2009, p. 7.
13  mewarme subieqtebis SemTxvevaSi sazogadoebis qonebis gasxvisebis uflebamosileba aqvs 

direqtors, magram is, rogorc wesi, SezRudulia garkveuli moculobis farglebSi. 

magaliTad, Tu gasxvisebis obieqtia sazogadoebis qonebis naxevarze meti (qonebrivi 

gasxvisebis SemTxvevaSi, e.w. Asset Deal), maSin gasxvisebas saerTo krebis gadawyvetileba 

esaWiroeba. ix. mewarmeTa Sesaxeb kanoni, 54 VI l.
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niSnavs, rom xelmZRvanelobasa da warmomadgenlobaze uflebamosil 

pirs, e.w. damatebiTi avtorizeba esaWiroeba a(a)ip-is qonebis „namdvi-

li“ gasxvisebisTvis.14 winaaRmdeg SemTxvevaSi saxeze iqneba araufle-

bamosili piris mier gasxviseba, romelsac mesame pirebTan mimarTebiT 

samarTlebrivad mboWavi xasiaTi eqneba, xolo sazogadoebis Sidaor-

ganizaciul da samarTlebriv konteqstSi a(a)ip-is xelmZRvanelis 

(warmomadgenlis) piradi pasuxismgeblobis safuZvels Seqmnis.15 

nebismier SemTxvevaSi, a(a)ip-is wesdebiT rogor iqneba gavlebu-

li kompetenciaTa zRvari marTvis organoTa Soris, a(a)ip-is qonebis 

gansxvisebis, anu garesamarTlebrivi urTierTobis praqtikuli re-

alizebis SesaZleblobiT kanoniT dadgenili xelmZRvanelobiT (war-

momadgenlobiT) Tanamdebobaze myofi piria aRWurvili. sxva sakiTx-

ia, Tu uflebamosilebis sawesdebo SezRudvis Sesaxeb icoda mesame 

pirma. aseT SemTxvevaSi, kodeqsis (35 IV) mixedviT, gamosayenebelia 

„mewarmeTa Sesaxeb“ kanoni (9 IV), romlis mixedviTac warmodgenil 

sazogadoebas (a(a)ip-s) SesaZlebloba eqneba garigebis dadebidan 18 

Tvis ganmavlobaSi ganacxados garigebis baTilobis Taobaze.16

III. qonebis gasxvisebis winapirobebi

kodeqsis 36-e muxli a(a)ip-is qonebis gasxvisebis (da normis ga-

moyenebis) or generalur winapirobas ganasxvavebs. pirveli samarT-

lebrivad martivi konstruqciis matarebelia da gulisxmobs qonebis 

arsebobas, anu a(a)ip-is balansze gansazRvruli odenobis qonebis aR-

ricxvas. substanciurad mniSvnelovani ki meore winapirobaa. es aris 

qonebis gasxvisebis kanoniT dadgenili is alternativebi, romelT-

agan erT-erTis arsebobis SemTxvevaSi a(a)ip-is uflebamosili piri 

(organo) qonebis gasxvisebis kanonismieri uflebiT aRiWurveba. 

a(a)ip-s sakuTrebaSi arsebuli qonebis gasxviseba SesaZlebelia, 

Tu gasxviseba emsaxureba arasamewarmeo (arakomerciuli) iuridiuli 

piris saqmianobas, mis organizaciul ganviTarebas, xels uwyobs misi 

miznebis ganxorcielebas an emsaxureba saqvelmoqmedo miznebs.

iuridiuli piri, romelic ar misdevs samewarmeo saqmianobas, 

iqmneba sxvadasxva miznis realizebisaTvis. mizani SeiZleba iyos ide-

aluri, magram akrZalulia arsebiTad samewarmeo saqmianobaSi CarTva 

(33 II). dasaSvebia mxolod miznis miRwevisTvis samewarmeo saqmianobis 

droebiTi ganxorcieleba, romlisganac miRebuli Semosavali miznis 

sisruleSi moyvanas unda moxmardes. a(a)ip-is mizani ar zRudavs misi 

saqmianobis ganmartebis areals. kerZod, is Cveulebriv monawileobs 

14 Cox/Hazen, Treatise on The Law of Corporations, Vol. 1, 2010, pp. 499-501.
15  Fletcher, Fletcher Cyclopedia of the Law of Corporations, Vol. 3A, 2011, pp.161-166.
16 ix. mag. saq. uzenaesi sasamarTlos 2012 wlis 4 ivnisis #as-281-270-2012.
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ekonomikur urTierTobaSi,17 debs xelSekrulebebs, sakuTari qonebiT 

agebs pasuxs da a.S. Sesabamisad, ekonomikur urTierTobaSi monaw-

ileobis procesSi an idealuri miznis miRwevisTvis mas, rogorc 

samarTalsubieqts, uwevs qonebrivi garigebebis dadeba, maT Soris, 

sakuTari qonebis gasxvisebis Sesaxeb nebis gamovlena. swored am 

ukanasknel SemTxvevas awesrigebs kodeqsis mimdinare muxli, romel-

ic imperatiulad, magram alternativebis farglebSi gansazRvrulad 

adgens im SemTxvevebs, rodesac SesaZlebelia a(a)ip-is qonebis gasx-

viseba.18 muxlis ZiriTadi datvirTvaa, rom a(a)ip-is qoneba SeiZleba 

gasxvisdes zemoT CamoTvlili oTxi SemTxvevidan erT-erTis arsebo-

bisas.

pirveli, qonebis gasxviseba SesaZlebelia, Tu is emsaxureba sazog-

adoebis saqmianobas. SemTxvevis ilustrirebisTvis naTeli magaliTis 

moyvanaa SesaZlebeli. magaliTad, a(a)ip-is („umciresobaTa paritet-

uli uflebebi“) dafuZnebisas misma damfuZnebelma erT-erTma pirma 

sazogadoebas sakuTrebaSi gadasca misi kuTvnili avtomobili, rom-

lis Rirebuleba 10 000 laria. magram sazogadoebis saqmianobis Sesa-

sruleblad aucilebelia saofise farTi, saidanac a(a)ip-is organ-

izaciuli marTva ganxorcieldeba. farTis ijariT aRebisTvis ukve 

a(a)ip-is kuTvnili avtomobilis gasxviseba aris sazogadoebis saqmi-

anobisTvis saWiro gankargvis SemTxveva, romelsac kodeqsi dasaSve-

bad cnobs.

a(a)ip-is qonebis gasxvisebis meore SemTxveva organizaciul gan-

viTarebas moicavs. zemoaRniSnuli ilustraciis fonze, Tu a(a)ip-is 

organizaciuli saqmianoba moiTxovs gafarToebas an/da damatebiTi/

axali personalis daqiravebas da mas amisTvis saWiro Tanxis moZieba 

SeuZlia kuTvnili qonebis gasxvisebis saSualebiT.

rac Seexeba gasxvisebis mesame da meoTxe winapirobebs, isini msgav-

si urTierTobebis aRmweri funqciiT arian datvirTuli. kerZod, a(a)

ip iqmneba rogorc uSualod saqvelmoqmedo saqmianobisTvis, ise sxva 

nebismieri saqmianobis samarTlebrivi formis qveS ganxorcielebi-

sTvis, romlis mizani ar aris samewarmeo saqmianoba. aRniSnul miz-

nebs kodeqsis 36-e muxli erTmaneTisgan ganasxvavebs. Sesabamisad, Tu, 

magaliTad, Seqmnilia a(a)ip „mweralTa kavSiri“ da a(a)ip „saqvelmo-

qmedo fondi iavnana“, maSin maTi miznebi erTmaneTisgan gansxvavebu-

lia, Tumca arc erTi misdevs samewarmeo saqmianobas da arc meore. 

aqedan gamomdinare, kodeqsi alternativebis formiT CamoTvlis im 

17  garda im SemTxvevisa, rodesac a(a)ip-is saqmianobis mizani aris saqvelmoqmedo saqmi-

anoba. aseT SemTxvevaSi, saqvelmoqmedo saqmianoba saqarTvelos sagadasaxado kodeqsiT 

(saqarTvelos parlamenti, # 3591, 17/09/2010) (9 II b)) aRiarebulia araekonomikur saqmi-

anobad.

18  avtomobilis gasxviseba, ra Tqma unda, a(a)ip-is ekonomikuri aqtivobaa. ekonomikuri 

saqmianobis Sesaxeb, ix. nadaraia, nadaraia/rogava/ruxaZe/bolqvaZe, sagadasaxado kodeq-

sis komentari, 2012, gv. 120-127.

8
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SemTxvevebs, romelTagan erT-erTis arsebobis SemTxvevaSi, iqneba es 

saq velmoqmedo Tu arasaqvelmoqmedo mizniT ganxorcielebuli, Sesa-

Zlebelia a(a)ip-is qonebis gasxviseba.19 

dabolos, kodeqsi a(a)ip-is qonebis gasxvisebis sxva SemTxvevas ar 

adgens, Tumca SesaZlebelia qonebis gankargvis ori sxva formis ga-

moyofa. qonebis gankargvis erT-erT formad iuridiuli piris sisx-

lissamarTlebrivi pasuxismgebloba da misTvis dawesebul sasjelTa 

iseTi forma SeiZleba iqnes warmodgenili, rogoric qonebis CamorT-

mevaa.20 qonebis CamorTmeva saxelmwifo kompetenturi organos mier 

piris sakuTrebis (qonebis) iZulebiTi gankargvaa, romelic sisxlis 

samarTlis kodeqsiT dadgenili pirobebis arsebobisas SeiZleba ga-

moyenebul iqnes.21 qonebis gasxvisebis meore forma moicavs SemTxve-

vas, rodesac a(a)ip-is damfuZneblebma/wevrebma likvidaciis narCen 

qonebaze uflebamosili piri ar gansazRvres da likvidaciis Sedegad 

darCenil qonebas sasamarTlo gadascems22 erT an ramdenime a(a)ip-s, 

romlebsac aqvT igive an msgavsi miznebi, rogoric likvidirebul a(a)

ip-s hqonda (38 IV). kodeqsis es danawesi xazs usvams a(a)ip-is miznebs 

da amodis misi miRwevis yvela meTodis detalizaciis principidan. 

amitom, Tu aseTi iuridiuli piri (pirebi) ar arsebobs an aseTi iu-

ridiuli piris (pirebis) gamovlena SeuZlebelia, romelsac msgavsi 

mizani (anu arasamewarmeo mizani) eqneba, SeiZleba miRebul iqnes gada-

wyvetileba am qonebis saxelmwifosaTvis gadacemis Sesaxeb.

19  aqve unda aRiniSnos, rom a(a)ip-is saqmianoba, misi organizaciuli ganviTareba da sazog-

adoebis miznebis xelSemwyobi qonebis gasxviseba pirobiTi cnebebia da isini praqtikaSi 

erTmaneTisgan Znelad gasamijn kategorias warmoadgenen.

20 dvaliZe, sisxlis samarTlis zogadi nawili, 2013, gv. 263-266.

21 iqve, 2013, gv. 261-262.

22 gadacema gasxvisebaSi generaluri sukcesiis gziT moiazreba.
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irakli burduli/nona zubitaSvilimuxli 37

muxli 37. zianis anazRaureba

1. arasamewarmeo (arakomerciuli) iuridiuli piri pasuxs agebs im 

zianisaTvis, romelic miadga mesame pirebs xelmZRvanelobisa da war-

momadgenlobiTi uflebamosilebis mqone piris (pirebis) mier dakisre-

buli movaleobis Sesrulebisas iseTi moqmedebis gamo, romelic iwvevs 

zianis anazRaurebis valdebulebas.

2. xelmZRvanelobisa da warmomadgenlobiTi uflebamosilebis mqone 

piri (pirebi) saqmes keTilsindisierad unda uZRvebodes. am movaleo-

bis Seusruleblobis SemTxvevaSi igi arasamewarmeo (arakomerciuli) 

iuridiuli piris winaSe pasuxismgebelia warmoSobili zianisaTvis. 

zianis anazRaurebis moTxovnaze uaris Tqma baTilia, Tu es aucilebe-

lia mesame pirTa moTxovnebis dasakmayofileblad.

3. arasamewarmeo (arakomerciuli) iuridiuli piri Tavisi wevris 

(wevrebis), agreTve xelmZRvanelobisa da warmomadgenlobiTi ufle-

bamosilebis mqone piris (pirebis) mdgomareobisagan damoukidebelia. 

arasamewarmeo (arakomerciuli) iuridiuli piris pasuxismgebloba 

Semoifargleba misi qonebiT. arasamewarmeo (arakomerciuli) iurid-

iuli piris valdebulebebisaTvis misi wevrebi, agreTve misi xelmZ-

Rvanelobisa da warmomadgenlobiTi uflebamosilebis mqone piri 

(pirebi) pasuxs ar ageben. aseve ar agebs pasuxs arasamewarmeo (arakomer-

ciuli) iuridiuli piri sakuTari wevrebis, agreTve Tavisi xelmZ-

Rvanelobisa da warmomadgenlobiTi uflebamosilebis mqone piris 

(pirebis) valdebulebebisaTvis.

saqarTvelos 2006 wlis 14 dekembris kanoni №3967 _ ssm I, №48, 22.12.2006w., mux.336

I. a(a)ip-is damoukideblobis koncefcia da misi 

  fardobiTi buneba ......................................................................................262 

II. a(a)ip-is samoqalaqo-samarTlebrivi pasuxismgebloba. 

   pasuxismgeblobis elementebi ..................................................................263 

III. xelmZRvanelis (warmomadgenlis) 

    SidasamarTlebrivi pasuxismgebloba .....................................................264

IV. keTilsindisieri xelmZRvanelis cneba  ................................................265

V.  xelmZRvanelis SidasamarTlebrivi

 pasuxismgeblobis elementebi .................................................................265

VI. pasuxismgeblobisgan gaTavisuflebis safuZvlebi ...............................266 

VII. ultra vires qmedebiT miyenebuli ziani sanazRaureba ................................ 267



262

irakli burduli/nona zubitaSvili muxli 37

I. a(a)ip-is damoukideblobis koncefcia da misi fardobiTi buneba

kodeqsi ganamtkicebs iuridiuli piris damoukideblobis tradi-

ciul doqtrinas, romlis Tanaxmadac iuridiuli piri gancalkeve-

bulia misi damfuZneblebisgan, iuridiuli piris qmedeba ar iwvevs 

maT pasuxismgeblobas da, piriqiT.1 es aris samarTlebrivi fiqcia, 

romlis ZaliTac a(a)ip-is qmedeba, miuxedavad imisa, rom am qmedebas, 

saboloo jamSi, yovelTvis fizikuri piri axorcielebs, miewereba 

Tavad a(a)ip-s. 

amavdroulad, samarTlis praqtikuli gamoyenebis procesSi Sei-

Zleba Seiqmnas realoba, romelSic iuridiuli piris samarTlebrivi 

gancalkevebuloba gamoiyeneba ara im mizniT, ra mizniTac igi Seiqm-

na (an unda Seqmniliyo). aseT SemTxvevaSi sasamarTlo uflebamosili 

unda iyos uaryos iuridiuli piris misi wevrisgan damoukideblo-

ba da iuridiuli piris saxeliT ganxorcielebuli qmedeba miaweros 

mis wevrs.2 unda aRiniSnos, rom mewarmeTa Sesaxeb kanoni, samoqalaqo 

kodeqsisgan gansxvavebiT, awesebs pasuxismgeblobis SezRudvis prin-

cipis ukugdebis SesaZleblobas kapitaluri tipis iuridiuli pireb-

is partniorebis winaaRmdeg, Tuki saxezea maT mier pasuxismgeblobis 

SezRudvis borotad gamoyeneba.3 Tumca saqarTvelos uzenaes sasa-

marTlos am normis ganmarteba arasdros mouxdenia.4 zogadad, qa-

1  Gurney, Behind the Corporate Screen, 1 Peabody Law Review 84 1936-1937, 87; Disregarding the Corporate 
Entity, Notes, 2 St. Louis Law Review 108, 1917, 110. es aris, e.w. entity shielding da owner shielding. 
pirvel SemTxvevaSi sazogadoebaa daculi misi wevrebis piradi kreditorebis moTxovneb-

isgan, xolo meore mocemulobaSi, sazogadoebis wevrebi arian daculni sazogadoebis 

kreditorTa moTxovnebisgan. ix. Hansmann/Kraakman/Squire, Law and Rise of the Firm, 119 Harvard 
Law Review 1333, 2006, p. 1337-1343.

2  e.w. `gamWoli pasuxismgebloba“. Tumca qarTul iuridiul literaturaSi a(a)ip-is konte-

qstSi es gamonaklisi ganxiluli ar aris. gamWoli pasuxismgeblobis gavrceleba a(a)ip-is 

wevrebze sadavoa aSS-s doqtrinaSic, ramdenadac a(a)ip-Si ar aris wilebi da Sesabamisad, 

arc mis wevrs aqvs qonebrivi interesi (dividendis miRebis uflebis CaTvliT). ix. Schlicht, 
Piercing the Nonprofit Corporate Veil, 66, Marquette L. Rev. 134, 1982, p.135; Tumca, aSS-s sasamarTlo 

praqtikaSi arsebobs arakomerciuli iuridiuli piris wevris piradi pasuxismgeblobis 

ramdenime mniSvnelovani precedenti e.w. `alter ego~-s safuZvelze, romlis mixedviTac, 

Tuki wevris kontrolis xarisxi imdenad maRalia, rom ikargeba a(a)ip-is damoukidebloba, 

wevri unda ganixilebodes, rogorc a(a)ip-is alter ego, rac misTvis pasuxismgeblobis 

dakisrebis winapirobas iZleva, ix. MacAluso v. Jenkins, 95 I1. App. 3d 461, 420 N.E.2d,1981, 257.
3 „mewarmeTa Sesaxeb“kanonis mux. 3 VI.

4  gamWoli pasuxismgeblobis Sesaxeb ix. saq. uzenaesi sasamarTlos samoqalaqo saqmeTa 

palatis 2013 wlis 13 maisis # as-286-272-2013 gadawyvetileba. am saqmeSi sakasacio sasa-

marTlom araTu ganmarta mewarmeTa Sesaxeb kanonis mux. 3 VI, aramed saerTod ar imsjela 

gamWoli pasuxismgeblobis dakisrebis SesaZleblobaze (miuxedavad imisa, rom sasamarT-

lo praqtikaSi am pricnipis gamoyenebis precedenti saqarTveloSi ar aris, sakasacio sa-

Civari dauSveblad iqna cnobili im miTiTebiT, rom ar arsebobs ganxilvis aucilebloba 

samarTlis ganviTarebisa da erTgvarovani praqtikis Camoyalibebis TvalsazrisiT). amde-

nad, unda vivaraudoT, rom uzenaesi sasamarTlo daeTanxmeba saapelacio sasamarTlos 

pozicias, romlis Tanaxmadac, saTanado faqtobrivi garemoebebis arsebobisas SesaZle-

belia pasuxismgebloba SezRuduli partniorisTvis gamWoli pasuxismgeblobis dakisreba 

iuridiuli piris valdebulebebisTvis. Tumca gamomdinare iqidan, rom am konkretul 

davaSi apelanti sarwmuno mtkicebulebebiT ver adasturebda sadavo garemoebebs, misi 

1
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rTuli sasamarTlo praqtika ar aris mdidari iuridiuli piris sa-

marTlebrivi damoukideblobis koncefciis SefasebaSi.5 

II. a(a)ip-is samoqalaqo-samarTlebrivi pasuxismgebloba.

pasuxismgeblobis elementebi

zianis anazRaurebis saxiT a(a)ip-is pasuxismgeblobis safuZveli 

SeiZleba gaxdes a(a)ip-is mier, xelmZRvanelis (warmomadgenlis) meS-

veobiT,zianis mimyenebeli qmedebis ganxorcileba, an a(a)ip-is muSakis 

mier samsaxurebrivi movaleobis Sesrulebisas marTlsawinaaRmdego 

moqmedebiT zianis miyeneba.

pasuxismgeblobis pirveli winapirobaa zianis miyeneba (zianis ar-

seboba).6 a(a)ip-is (da zogadad iuridiuli piris) konteqstSi es 

winapiroba gansakuTrebul datvirTvas iZens, radganac zianis mimy-

enebel qmedebas sCadis fizikuri piri, romelic a(a)ip-is damoukidebe-

li samarTalsubieqtobis principis ZaliT miewereba a(a)ip-s. amdenad, 

mniSvnelovania im samarTlebrivi urTierTobis xasiaTis gansazRvra, 

romelic akavSirebs zianis mimyenebel fizikur pirs a(a)ip-Tan. es 

urTierToba nebismier SemTxvevaSi saxelSekrulebo bunebisaa da 

SeiZleba gamomdinareobdes rogorc SromiTi, aseve samoqalaqo-sa-

marTlebrivi warmomadgenlobiTi urTierTobidan (davalebis xelSe-

krulebidan, mindobilodan). ziani SeiZleba miyenebul iqnes a(a)ip-

is saxeliT (mag., saxelSkrulebo valdebulebis darRvevis dros) an 

fizikuri piris mier masze dakisrebuli movaleobis (samsaxurebrivi, 

SromiTi) Sesrulebis dros. am konteqstSi saWiroa deliqturisa da 

sxva kategoriis zianis anazRaurebis wesis gamijvna. deliqtis SemTx-

vevaSi a(a)ip-is mier anazRaurebas eqvemdebareba aramxolod xelmZ-

Rvanelis (warmomadgenlis), aramed nebismieri muSakis marTlsawi-

naaRmego qmedebiT7 damdgari ziani (997). saxelSekrulebo kategoriis 

zianis SemTxvevaSi, xelmZRvanelis (warmomadgenlis) nebismieri qme-

deba, romelic iwvevs zianis anazRaurebis valdebulebas, miewereba 

moTxovna ar dakmayofilda.

5  iuridiuli piris damoukideblobis doqtrinasTan mimarTebiT yvelaze mniSvnelovani 

ganmarteba ekuTvnis saqarTvelos sakonstitucio sasamarTlos. 1998 wlis 19 ianvris 

№2/36-7 gadawyvetilebSi sasamarTlom imsjela iuridiuli pirisa da misi damfuZneblis 

damoukidebel samarTalsubieqtobaze sakuTrebis mikuTvnebis konteqstSi, ris safuZv-

elzec daadgina, rom `iuridiuli piris qoneba  iuridiuli piris, rogorc samarTlis 

subieqtis sakuTrebaa da ara misi damfuZneblebis, an masSi monawileebis.~ ix. zoiZe, Tan-

amedrove sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, 2009, gv. 77-82.

6  ziani saqarTvelos uzenaesi sasamarTlos praqtikaSi ganmartebulia, rogorc fizikuri 

an iuridiuli piris uflebis an keTildReobis xelyofa. ix.saq. uzenaesi sasamarTlos 

samoqalaqo saqmeTa palatis 2011 wlis 29 ivlisis # as-920-959-11gadawyvetileba, aseve 

2013 wlis 24 ivnisis # as-182-175-2013 gadawyvetileba.

7  marTlwinaaRmdegobaze, rogorc zianis anazRaurebis winapirobaze ix. saq. uzenaesi sasa-

marTlos 2003 wlis 16 aprilis # 3k-1457-02 gadawyvetileba, sadac arasamewarmeo iu-

ridiul pirs ar daekisra zianis anazRaureba, misi mxridan marTlsawinaaRmdego qmedebis 

arrsebobis gamo.

2

3



264

a(a)ip-s da Sesabamisad, pasuxismgeblobac mas gadaxdeba. zianis anaz-

Raurebis valdebulebasTan dakavSirebiT moqmedebs zogadi princi-

pi: `ar arsebobs pasuxismgebloba bralis gareSe,“8 amdenad, meore 

winapirobad unda ganvixiloT brali, romelic SeiZleba gamoixatos 

ganzraxvis an gaufrTxileblobis formiT.9 mesame winapirobaa, mizez-

Sedegobrivi kavSiri damdgar ziansa da qmedebas Soris, risi ZaliTac 

anazRaurebas eqvemdebareba mxolod is ziani, romelic misi gamomwve-

vi qmedebis uSualo da pirdapiri Sedegia.10 

III. xelmZRvanelis (warmomadgenlis) SidasamarTlebrivi

pasuxismgebloba

xelmZRvanelis pasuxismgeblobis daxasiaTebisas unda gaimijnos 

im samarTlebrivi urTierTobis faqtobrivi xasiaTi, romelSic war-

moiSva zianis anazRaurebis valdebuleba. am kuTxiT, unda ganvasxva-

voT Sida da gareurTierTobebi. garesamarTlebriv urTierTobebSi 

(e.i. mesame pirebis winaSe) xelmZRvaneli (warmomadgeneli), rogorc 

zemoT aRiniSna, ar agebs pasuxs miyenebuli zianisaTvis, im daTqmiT, 

rom igi moqmedebda a(a)ip-is saxeliT an samsaxurebrivi movaleo-

bis Sesrulebisas. es wesi gamomdinareobs, erTi mxriv, a(a)ip-is da-

moukideblobis koncefciidan da, meore mxriv, warmomadgenlobis in-

stitutis fundamenturi principidan, romelic aseve ganmtkicebulia 

kodeqsSi, kerZod ki, 396-e muxlSi. rac Seexeba SidaurTierToebebs, 

am SemTxvevaSi direqtoris pasuxismgebloba SeuzRudavia. aq mas aRar 

icavs a(a)ip-is damoukideblobis fiqcia. Sesabamisad, xelmZRvane-

li (warmomadgeneli) pasuxismgebelia a(a)ip-is winaSe im zianisaTvis, 

romelic mas miadga keTilsindisieri xelmZRvanelobis movaleobis 

darRvevis Sedegad. xelmZRvanel pirTa movaleobebis gansazRvri-

sas muxli Semoifargleba mxolod keTilsindisierebis zogadi mov-

aleobis dawesebiT. Sesabamisad, ismis kiTxva: ra standartiT unda 

ixelmZRvanelos direqtorma a(a)ip-is marTvisas? rogorc qarTul, 

aseve dasavlur iuridiul literaturaSi arsebuli Sexedulebis 

Tanaxmad, arakomerciuli iuridiuli piris xelmZRvanels arsebiTad 

igive fiduciuri movaleobebi akisria, rogorc komerciul iurid-

iul piris xelmZRvanels.11 am Sexedulebas ganapirobebs is faqti, rom 

8  cvaigerti/kotci, SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, 

II, 2001, gv. 320.

9  ix. saq. uzenaes sasamarTloSi mosamarTleTa regularuli Sexvedrebis Sedegad samoqa-

laqo da administraciuli samarTlis sferoSi SemuSavebuli rekomendaciebi da samoqa-

laqo samarTlis sakiTxebze saqarTvelos uzenaesi sasamarTlos erTgvarovani praqtika, 

2011, gv. 54.

10  qoCaSvili, brali, rogorc samoqalaqo-samarTlebrivi pasuxismgeblobis piroba, samar-

Tlis Jurnali 1/2009, gv. 82.

11  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 265; aseve, ix. Hazen/Hazen, Punc-
tilios and Nonprofit Corporate Governance, Journal of Business Law, Vol.14:2, 2012, p. 356; xelmZRvanel 

pirTa movaleobaTa katalogi gvxvdeba rogorc aSS-Si, aseve germaniaSic. amavdroulad, 

irakli burduli/nona zubitaSvili muxli 37
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fiduciuri movaleobis, rogorc ar unda ganimartos igi, safuZve-

li mainc keTilsindisierebis zogadi standartia.12 unda aRiniSnos, 

rom kodeqsiT dadgenili wesi analogiuria mewarmeTa Sesaxeb kanoniT 

gaTvaliswinebuli postulatisa, im gansxvavebiT, rom es ukanaskneli 

SedarebiT detalurad ganusazRvravs komerciuli iuridiuli piris 

xelmZRvanels keTilsindisierebis zogadi standartidan gamomdin-

are konkretul movaleobebs.13 

IV. keTilsindisieri xelmZRvanelis cneba

 

keTilsindisieri xelmZRvaneloba gulisxmobs, erTi mxriv, gul-

modginebis (duty of care), xolo, meore mxriv, erTgulebis movaleobis 

(duty of loyalty) dacvas. gulmodginebis movaleoba avaldebulebs a(a)

ip-s xelmZRvanels imoqmedos saTanado gonivrulobis farglebSi. 

erTgulebis movaleoba a(a)ip-is konteqstSi, gabatonebuli Sexed-

ulebis Tanaxmad, gulisxmobs interesTa konfliqtis Tavidan acileb-

is movaleobas.14 dasavlur iuridiul literaturaSi, arakomerciul 

iuridiul pirebTan mimarTebiT, aseve gamoyofen miznebisadmi „mor-

Cilebis movaleobas“ (duty to obedience), raSic moiazreba xelmZRvanelis 

movaleoba uzrunvelyos a(a)ip-s saqmianobis Sesabamisoba a(a)ip-is miz-

nebsa da zogadad, misiasTan.15 

V. xelmZRvanelis SidasamarTlebrivi pasuxismgeblobis elementebi

xelmZRvanelis SidasamarTlebrivi pasuxismgeblobis pirobebi 

pasuxismgeblobis dakisrebis zogadi konstruqciis analogiuria. Se-

sabamisad, pirvel winapirobas, 37 II muxlis safuZvelze, warmoadgens 

am sferoSi germanuli samarTlis ganviTarebaze didi gavlena iqonia aSS-s preceden-

tulma samarTalma. ix. Wanturia, korporaciuli marTva da xelmZRvanelTa pasuxismge-

bloba sakorporacio samarTalSi, 2006, gv. 256.

12  dasavleTis samecniero wreebSi midis dava imis Sesaxeb, warmoadgens Tu ara keTilsin-

disiereba damoukidebel movaleobas, ix. Strine/Hamermesh/Balotti/Gorris, Loyalty’s Core De-
mand, Georgetown Law Journal,98:629, 2010, p. 673, sadac ganxilulia keTilsindisierebis, 

rogorc damoukidebeli movaleoebis  aRmasvla da aRsasruli.

13  rogorc erT-erT cnobil precedentSi aRniSna menis Statis (aSS) uzenaesma sasamarT-

lom, movaleoba ise unda iyos formulirebuli, rom direqtors SeeZlos gansazRvros, 

risi ufleba aqvs da risi ara, Northeast Harbor Golf Club,Inc.v. Harris 61 A.2d 11146 (1995). konk-

reticaziis gareSe, SeiZleba iTqvas, rom 37(2) muxlis miTiTeba keTilsindisierebaze 

arafrismomcemia da warmoadgens mux. 8 III dublirebas.

14 iqve, ALI, Nonprofit Principles §330.
15  Palmiter, Duty of Obedience: The Forgotten Duty, 55 N.Y.L. ch. Law Review (2010/2011) p.457; Atkinson, 

Obedience as the Foundation of Fiduciary Duty, The Journal of Corporation Law, Vol. 34:1, 2008,. p.43. es 
movaleoba gansakuTrebul datvirTvas swored arakomerciul iuridiul SemTxvevaSi 

iZens, radganac praqtikaSi xSiria SemTxvevebi, rodesac a(a)ip-is sponsorebi da donore-

bi iTxoven saxsrebis gankargvas mxolod gansazRvruli miznisaTvis. am movaleobasTan 

mimarTebiT, aseve, mniSvnelovania 25 V muxli, romlis Tanaxmadac, a(a)ip-i uflebamosi-

lia awarmoos damxmare xasiaTis samewarmeo saqmianoba mxolod imisTvis, rom finan-

surad uzrunvelyos a(a)ip-is idealuri miznebis miRweva.

muxli 37 irakli burduli/nona zubitaSvili
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xelmZRvanelis mier kodeqsiT (anda wesdebiT) gaTvaliswinebuli mov-

aleobis braleuli darRveva.16 meore winapirobaa zianis arseboba. 

Tavis mxriv, anazRaurebas eqvemdebareba mxolod ganzraxi an gau-

frTxilebeli qmedebiT miyenebuli ziani (395 I).17 mesame winapiroba 

aseve kodeqsidan gamomdinarebs (412) da aris mizezobrivi kavSiris 

arseboba braleul qmedebasa da damdgar zians Soris. amdenad, xelmZ-

Rvanels samoqalaqo-samarTlebivi pasuxismgebloba zianis anaz-

Raurebis saxiT gadaxdeba im SemTxvevaSi, Tuki saxeze iqneba samive 

winapiroba.18 

VI. pasuxismgeblobisgan gaTavisuflebis safuZvlebi

fiduciuri movaleobis darRvevis Sedegad damdgari ziani anaz-

Raurdeba. a(a)ip-is damoukideblobis koncefciis gamovlineba am sak-

iTxSic xdeba. a(a)ip-isTvis miyenebuli zianis anazRaurebis moTxovna 

Tavad a(a)ip-s ekuTvnis da ara, magaliTad, mis wevrebs. xelmZRvane-

li SeiZleba gaTavisufldes zianis anazRaurebis valdebulebisgan. 

amavdroulad kodeqsiT dadgenilia, anazRaurebis moTxovnaze uaris 

Tqmis gamomricxavi garemoeba _ Tuki zianis anazRaureba aucile-

belia kreditorTa dasakmayofileblad.19 ra formiT unda moxdes 

uaris Tqma, kodeqsi ar uTiTebs. aseve ar aris miTiTeba, Tu romeli 

organoa uflebamosili, mosTxovos xelmZRvanels (warmomadgenels) 

zianis anazRaureba an, piriqiT, uari Tqvas zianis anazRaurebis moTx-

ovnis ganxorcielebaze? bunebrivia, xelmZRvaneli (warmomadgeneli), 

rogorc moTxovnis adresati, ver iqneba amave moTxovnis ganmaxor-

cielebeli subieqti. amdenad, saWiroa ganisazRvros is organo/piri, 

romelsac eqneba uflebamosileba warmoadginos a(a)ip-i xelmZRvane-

lis winaaRmdeg davaSi. es praqtikuli mniSvnelobis sakiTxebi unda 

mowesrigdes a(a)ip-is wesdebiT. SesaZlebelia ramdenime kombinaciidan 

erT-erTis gamoyeneba. kerZod, wesdebiT damfuZnebel wevrs mieniWos 

nawarmoebi sarCelis wardgenis ufleba (e.w. „derivaciuli sarCeli“),20 

rodesac damfuZnebeli wevri uflebamosili iqneba sakuTari saxeliT 

da sazogadoebis sasargeblod idaos xelmZRvanelis winaaRmdeg an 

wevrTa saerTo krebis mier yovel konkretul SemTxvevaSi dadgindes 

aseT davaSi sazogadoebis warmomadgenlobaze uflebamosili piri. 

16  Wanturia, korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio sa-

marTalSi, 2006, gv. 386.

17 Tumca muxli uTiTebs moqmedebaze.

18  am sakiTxebze vrclad ix. Wanturia, korporaciuli marTva da xelmZRvanelTa pasux-

ismgebloba sakorporacio samarTalSi, 2006, gv. 384-386 da 405-407.

19  unda aRiniSnos, rom zianis anazRaurebis garda, mewarmeTa Sesaxeb kanoni 9 V muxliT 

direqtoris SidasamarTlebrivi pasuxismgeblobisas, saanqciis saxiT aseve awesebs gasam-

rjelos daTmobis movaleobas.

20  wevrisaTvis derivaciuli sarCelis wardgenis uflebis miniWeba wesdebiT gavrcelebuli 

praqtikaa aSS-Si, ix. Hazen/Hazen, Punctilios and Nonprofit Corporate Governance, Journal of Busi-
ness Law, Vol.14:2, 2012, 411.
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logikurd, zianis anazRaurebis Sesaxeb moTxovnaze uari unda iyos 

miRebuli a(a)ip-is wevrebis mier. Tumca kodeqsi ar uTiTebs pro-

cedurulad romeli organos kompetenciaSi Sedis zianis anazRau-

rebis moTxovnis daTmoba, ris gamoc ismis ramdenime kiTxva: moTx-

ovnis daTmoba unda moxdes wevrTa saerTo krebaze gadawyvetilebis 

formiT Tu wevrebsa da direqtors Soris werilobiTi (an zepiri) 

SeTanxmebis formiT? CaiTvleba Tu ara a(a)ip-is umoqmedoba moTx-

ovnis ganxorcielebaze uarad? imis gaTvaliswinebiT, rom a(a)ip-is 

uari nebis gamovlenaa da misTvis kanoniT ar aris gaTvaliswinebu-

li specialuri forma, igi SeiZleba ganxorcieldes rogorc zepiri, 

aseve werilobiT formiT (wevrebsa da direqtors Soris SeTanxmebis 

an wevrTa saerTo krebis gadawyvetilebis formiT), razec aseve unda 

arsebobdes kompetenciis damdgeni daTqma wesdebaSi. sazogadoebis 

(misi wevrebis) umoqmedoba moTxovnis daTmobad ar unda CaiTvalos, 

radganac moTxovnis xandazmulobis arsidan gamomdinare, kreditori 

uflebamosilia xandazmulobis vadaSi nebismier dros moaxdinos 

valdebulebis moTxovnis iZilebiTi wesiT ganxorcieleba.21 

VII. ultra vires qmedebiT miyenebuli zianis anazRaureba

muxli pirdapir ar uTiTebs, rogor unda anazRaurdes mesame piri-

saTvis xelmZRvanelis iseTi ultra vires22 qmedebiT miyenebuli ziani, 

romelic movaleobis Sesrulebas ar ukavSirdeba. aseT SemTxvevaSi, 

qmedeba ar miewereba a(a)ip-s da Sesabamisad, gamosayenebelia 992-e da 

37(3) muxlebis kombinacia, ris safuZvelzec zians uSualod qmedebis 

ganmaxorcielebeli anazRaurebs.

21  saq. uzenaesi sasamarTlos erTgvarovani praqtikiT, kreditori uflebamosilia xandaz-

mulobis vadis gasvlis Semdegac moiTxovos Sesruleba, Tumca aseT dros mas aRar aqvs 

iZulebiTi ganxorcilebis ufleba, Tuki ar moxdeba xandazmulobis vadis SeCerebis an 

Sewyvetis safuZvlebis dadastureba. ix. saq. uzenaesi sasamarTlos 2011 wlis 29 ivlisis 

# as-920-959-11gadawyvetileba.

22  arasanqcirebuli, uflebamosilebis farglebs miRma ix. Wharton, Dictionary of Jurisprudence, 
1867, p. 951.
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muxli 38.  arasamewarmeo (arakomerciuli) iuridiuli piris reorga-

nizacia da likvidacia

1. arasamewarmeo (arakomerciuli) iuridiuli piris samarTlebrivi 

formis Secvla dauSvebelia, garda im SemTxvevisa, rodesac samarTle-

brivi formis SecvliT igi sajaro samarTlis iuridiul pirad gardai-

qmneba.

11. arasamewarmeo (arakomerciuli) iuridiuli piris gayofa (dayofa, 

gamoyofa), Serwyma (gaerTianeba, mierTeba) da likvidacia xorcielde-

ba mewarme subieqtis likvidaciisaTvis/ reorganizaci isaTvis saqarT-

velos kanonmdeblobiT dadgenili wesiT.

2. arasamewarmeo (arakomerciuli) iuridiuli piris likvidaciis 

Sedegad darCenili qonebis miRebaze uflebamosil pirs registraciis 

Sesaxeb gancxadebiT gansazRvraven arasamewarmeo (arakomerciuli) iu-

ridiuli piris damfuZneblebi/wevrebi. arasamewarmeo (arakomerciu-

li) iuridiuli piris likvidaciisas qonebis gasxviseba SesaZlebelia, 

Tu:

a) gasxviseba xels uwyobs mis mier dasaxuli miznebis miRwevas;

b) gasxviseba emsaxureba saqvelmoqmedo miznebs;

g)  qoneba gadaecema sxva arasamewarmeo (arakomerciul) iuridiul 

pirs.

3. akrZalulia arasamewarmeo (arakomerciuli) iuridiuli piris 

likvidaciis Sedegad darCenili qonebis ganawileba mis damfuZneblebs/

wevrebs, xelmZRvanelobiTi da warmomadgenlobiTi uflebamosilebis 

mqone pirebs Soris.

4. Tu arasamewarmeo (arakomerciuli) iuridiuli piris damfuZne-

blebma/wevrebma ar gansazRvres misi likvidaciis Sedegad darCenili 

qonebis miRebaze uflebamosili piri, sasamarTlo arasamewarmeo (ar-

akomerciuli) iuridiuli piris likvidaciis Sedegad darCenil qonebas 

gadascems erT an ramdenime arasamewarmeo (arakomerciul) iuridiul 

pirs, romlebsac aqvT igive an msgavsi miznebi, rogorebic likvidire-

bul arasamewarmeo (arakomerciul) iuridiul pirs. Tu aseTi iuridi-

uli piri (pirebi) ar arsebobs an aseTi iuridiuli piris (pirebis) gamo-

vlena SeuZlebelia, SeiZleba miRebul iqnes gadawyvetileba am qonebis 

saxelmwifosaTvis gadacemis Sesaxeb. sasamarTlom aRniSnuli qoneba 

SeiZleba gaanawilos likvidaciis procesis dawyebis registraciidan 6 

Tvis Semdeg.

5. sisxlis samarTlis saqmeze kanonier ZalaSi Sesuli sasamarTlos 

gamamtyunebeli ganaCenis safuZvelze arasamewarmeo (arakomerciuli) 

iuridiuli piris likvidacias axorcielebs (axorcieleben) sasamarT-

los mier daniSnuli likvidatori (likvidatorebi). akrZalulia aras-

amewarmeo (arakomerciuli) iuridiuli piris mimarT salikvidacio da 

reorganizaciasTan dakavSirebuli procedurebis ganxorcieleba mis 

mimarT sisxlis samarTlis saqmis warmoebis dawyebis momentidan sasa-
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1

marTlos gamamtyunebeli ganaCenis kanonier ZalaSi Sesvlamde an sisx-

lis samarTlis saqmis warmoebis Sewyvetamde.

saqarTvelos 2006 wlis 14 dekembris kanoni №3967 _ ssm I, №48, 22.12.2006w., mux.336

saqarTvelos 2009 wlis 3 noembris kanoni №1964 _ ssm I, №35, 19.11.2009w., mux.253

saqarTvelos 2010 wlis 27 aprilis kanoni №2978 _ ssm I, №24, 10.05.2010w., mux.144

saqarTvelos 2011 wlis 1 ivlisis kanoni №5017 _ vebgverdi, 14.07.2011w.

saqarTvelos 2013 wlis 30 maisis kanoni №651 _ vebgverdi, 12.06.2013w.

I. Sesavali ...................................................................................................... 269 

II. reorganizaciisa da likvidaciis samarTlebrivi

   arsi ............................................................................................................. 270 

III. reorganizaciisa da likvidaciis dawyebaze

    uflebamosili piri (organo) .................................................................. 271  

IV. reorganizacia da misi saxeebi ................................................................ 271  

V. likvidacia ................................................................................................. 274  

I. Sesavali

a(a)ip-i, rogorc organizaciuli mowyobis erTeuli, erTgvari 

mudmivaa, romelic yovelTvis moZraobaSia. is qmnis axal gegmebs, 

isaxavs axal miznebs, iTvisebs miznis miRwevis axal meTodebs da a.S. 

is, aseve, cvlis sakuTar struqturas, ayalibebs damatebiT orga-

noebs, ierTebs, erTiandeba, gamoeyofa, daiyofa an uerTdeba sxva 

organizacias, zrdis an amcirebs mis ekonomikur aqtivobas. iurid-

iuli piris nebismieri saxis qmedeba, romelic eventualur Sedegebs 

struqturul erTeulebze ganavrcobs, fundamenturi cvlilebebis 

safuZvelia. es iwvevs a(a)ip-is Sida struqturuli organoebis rekon-

struqcias, rac misi organizaciuli marTvis struqturis Secvlis 

safuZvelia. kodeqsis 38 I a(a)ip-is organizaciuli formis reorgan-

izaciis iseT tips, rogoric gardaqmnaa, arsebiTad ar uSvebs. amis 

martivi mizezia is, rom kodeqsiT ar aris sxva samarTlebrivi forma 

gansazRvruli, romel formasac moirgebda ukve arsebuli arasame-

warmeo iuridiuli piri, radgan gardaqmna samarTlebrivi formis cv-

lilebas gulisxmobs. Tumca, aqve uSvebs iseT sagamonakliso SemTx-

vevas, rom, Tu a(a)ip-is marTvis organo miiRebs misi samarTlebrivi 

formis cvlilebis Sesaxeb gadawyvetilebas, romelic a(a)ip-is, ro-

gorc kerZo samarTlis iuridiuli piris sajaro samarTlis iurid-

iul pirad gardaqmnas iTvaliswinebs, maSin msgavsi samarTlebrivi 

restruqturizacia dasaSvebia.
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II. reorganizaciisa da likvidaciis samarTlebrivi arsi

arasamewarmeo iuridiuli piris funqcionirebis ama Tu im etapze 

SesaZlebelia dadges momenti, rodesac aucilebelia misi samarTle-

brivi formis cvlileba an saqmianobis dasruleba.1 samarTlebrivi 

formis cvlilebis arsi misi SedegebiT ganimarteba. kerZod, reorgan-

izacia organizaciuli warmonaqmnis samarTalsubieqtobis transfor-

maciis ganmapirobebelia, magram ise, rom ar wydeba misi ekonomikuri 

aqtivoba, an, ubralod, funqcionireba. is saqmianobas axorcielebs, 

magram Secvlili samarTlebrivi formis farglebSi an sxva samarT-

lebrivi formis matarebel organizaciis farglebSi. samarTlebrivi 

formis Secvlas kodeqsi ar uSvebs, magram uSvebs misi likvidaciis 

gareSe Sewyvetas an sxva subieqtTan gaerTianebas. ukanasknel SemTx-

vevaSi saubaria reorganizaciis iseT tipze, rogoric a(a)ip-is Serwy-

ma, gayofa da maTi saxeebia.

sistemur cvlilebebs Soris2 reorganizacia „xelovnuri qmnilebis 

funqcionaluri TamaSis~ bolo „svlas~ warmoadgens.3 reorganizaci-

is safuZvelTa Soris SeZena/Serwyma klasikuri SemTxvevaa im martivi 

mizezis gamo, rom kombinaciebis es saxeebi (maTi nawili) reorgan-

izaciuli4 transaqciebia.5 isini Tavad warmoadgenen reorganizacias.6 

reorganizacia a(a)ip-is, rogorc samarTalsubieqtis organ-

izaciul cvlilebas moicavs. organizaciuli gardaqmna gulisxmobs 

samarTlebrivi formis cvlilebas, rodesac samizne sazogadoebis sa-

marTlebrivi formiT organizebulad, samarTlebrivi meTodebis ga-

moyenebiT, organizaciuli marTvis samarTlebriv formas funqcioni-

rebis uwyvetobis reJimSi icvlis (magram ara gardaqmnis saSualebiT). 

likvidacia, rogorc gansakuTrebuli fenomeni, mewarme subieqt-

Ta samarTalSi Camoyalibebuli da damkvidrebuli institutia. pir-

Ta Tu qonebis organizebul kavSirs kanoni samarTlebrivi formiT 

(ekonomistTa gagebiT, „meTodiT~)7 uzrunvelyofs. organizaciuli 

warmonaqmnis samarTlebriv CarCoebSi moqcevis momentidan yalibde-

ba pirTa samarTlis normebiT organizebuli samarTlebrivi erToba. 

„likvidacia~ funqcionirebis arealidan kanonmdeblobiT dadge-

nili wesebis dacviT gasvlas gulisxmobs. azri sxva sityviT rom 

ganimartos, likvidacia dafuZnebisas formirebuli konstruqciu-

li warmonaqmnis opozituri qmedebaa. es aris dekonstruqcia, anu 

Camoyalibebuli struqturuli elementebis sakanonmdeblo doneze 

1 burduli, saaqcio samarTlis safuZvlebi, II, 2013, gv. 226.

2 Palmiter, Corporations, 2006, pp. 591-627.
3 Gevurtz, Corporation Law, 2010, p. 661.
4  Fletcher, Fletcher Cyclopedia of the Law of Corporations, Vol. 15, 2008, pp. 546-548.
5 Gilson/Black, The Law and Finance of Corporate Acquisitions, 1986, p. 450.
6 ix. Dickinson (ed.), Federal Income Tax, 2012,, p. 341. mewarmeTa Sesaxeb kanoni, 144.

7 Posner, The Economic Analysis of Law, 2007, p. 409.
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gansazRvruli wesebiT „demontaJi~. is iwvevs pirTa Tu qonebis gaer-

Tianebis daSlas da mis Camomyalibebel pirTa (wevrTa) mier qonebis 

im pirTa sakuTrebaSi gadacemas, romelic damfuZneblebma/wevrebma 

gansazRvres.8 likvidaciis etapze figurirebs organizaciis das-

rulebis organizebuli procesi.

III. reorganizaciisa da likvidaciis dawyebaze uflebamosili piri 

(organo)

rogorc Serwymis, ise gayofis reorganizaciasa da likvidacias 

reorganizaciis/likvidaciis Sesaxeb gadawyvetileba sWirdeba. aR-

niSnul gadawyvetilebas „mewarmeTa Sesaxeb“ kanonis mixedviT, part-

niorebi Rebuloben.9 rac Seexeba a(a)ip-is, kodeqsiT ar aris gansaz-

Rvruli reorganizacia/likvidaciaze uflebamosili piri, Tumca 

registraciis etapze saregistracio winapirobebSi kodeqsi (29 II d) 

qvepunqti) pirdapir iTxovs im organos dasaxelebas, romelic ufle-

bamosili iqneba reorganizacia/likvidaciis Sesaxeb miiRos gad-

awyvetileba. gamomdinare iqidan, rom kodeqsi a(a)ip-is organizaciul 

struqturas pirdapir ar gansazRvravs da is sawesdebo avtonomiis 

farglebSi aqvs moqceuli (35), reorganizacia/likvidaciis procesis 

dawyeba SesaZlebeli iqneba wesdebiT gansazRvruli piris (organos) 

gadawyvetilebiT. rogorc wesi, es aris damfuZnebelTa/wevrTa (saer-

To kreba) kompetencias mikuTvnebuli sakiTxi.

amasTan, Tu iuridiuli piris sisxlissamarTlebrivi pasuxismge-

blobis sakiTxi dgas dRis wesrigSi, romelic a(a)ip-is mimarT gamam-

tyunebeli ganaCeniT dasruldeba da sasjelis saxed ganisazRvreba 

iuridiuli piris likvidacia, maSin likvidators (likvidatorebs) 

niSnavs sasamarTlo.10 es ukanaskneli aris a(a)ip-is likvidaciis gare-

samarTlebrivi CareviT dawyeba, anu iZulebiTi likvidacia.11 

IV. reorganizacia da misi saxeebi

kodeqsi reorganizaciis or ZiriTad saxes adgens. es aris reor-

ganizacia SerwymiT da gayofiT. Tavis mxriv, reorganizaciis saxe-

Ta subtipebi arsebobs. kerZod, reorganizacia SerwymiT moicavs or 

ZiriTad qvetips: Serwyma mierTebiT da Serwyma gaerTianebiT. xolo 

reorganizacia gayofiT SeiZleba ganxorcieldes dayofiT da ga-

moyofiT. maTi samarTlebrivi formirebis proceduruli aspeqtebi 

urTierTgansxvavebulia da diferencirebul Sedegebs warmoSobs. 

8 aseTis darCenis SemTxvevaSi.

9 „mewarmeTa Sesaxeb“ kanoni, mux. 14 I.

10 saqarTvelos sisxlis samarTlis kodeqsi, mux. 1074 I.

11 iZulebiT likvidacias icnobs `mewarmeTa Sesaxeb“kanoni, 141.
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reorganizacia/likvidaciis procesebisa da Sedegebis mimarT ki ga-

moiyeneba mewarmeTa kanoni. Sesabamisad, maTi analizi sakorporacio-

samarTlebriv konteqstSi unda warmoCndes.

Serwyma da gayofa samarTlis qmnilebaa.12 maTi ganxorcieleba 

sakanonmdeblo regulaciebis gverdis avliT SeuZlebelia.13 

Serwymis homogenuroba misi specifikuri finansuri da samarT-

lebrivi gamovlinebebiT yalibdeba. is aris transaqcia,14 romelic 

orive monawile organizaciis menejmentis mxardaWeriT xorcielde-

ba.15 mxareTa Soris urTierTobebi paritetulobis principis dacviT 

viTardeba. Serwymis arsobrivi Sedegi aris ori a(a)ip-is gaerTianebis 

Sedegad erTi axali a(a)ip-is daarseba an transaqciaSi monawile rome-

lime sazogadoebis samarTalsubieqtobis Sewyveta meore organiza-

ciasTan mierTebis gziT.16 misi Sedegebi ipso iure17 ganisazRvreba.18 ori 

sazogadoebis gaerTianebis substanciuri mizani saqmianobis maqsi-

maluri efeqturobis miRwevaa.19 

Serwyma gaerTianebiT Tvisebrivi specifikurobiT xasiaTdeba. 

gaerTianebis Sedegad Seqmnili sazogadoeba SeiZleba axlad formire-

buli an Serwymis transaqciis miznebisTvis transaqciis Sesrulebam-

de dafuZnebuli kompania iyos.20 axali kompania, rogorc wesi, finan-

sur-ekonomikuri da socialuri struqturiT (muSa-mosamsaxureTa, 

momwodebelTa, dasaqmebulTa da momxmarebelTa raodenoba) gac-

ilebiT kompleqsuria, vidre misaerTebeli sawarmoebi. 

Serwyma mierTebis SemTxvevaSi procedurulad da Sedegobrivad 

gansxvavebuli garemoebebi warmodgeba. kerZod, mierTebis SemTxveva-

Si monawileobs ori an meti kompania, saidanac Serwymis dasrulebis 

Semdeg, samarTalsubieqtobas mxolod erTi kompania inarCunebs. mi-

maerTebeli sazogadoeba ganagrZobs funqcionirebas, rCeba iurid-

iul pirad, ris gamoc mas „gadarCenil~ (surviving) kompanias uwode-

ben.21 kombinaciaSi monawile meore partniori sazogadoeba wyvets 

12  Cox/Hazen, Business Organizations Law, 2011, p. 605; Swartz/Lee, The Corporate, Securities, and M&A 
Lawyer’s Job, 2007, p. 8.

13  Cox/Hazen, Treatise on The Law of Corporations, Vol. 4, 2010, pp. 41,42; Fletcher, Fletcher Cyclopedia of the 
Law of Corporations, Vol. 15, 2008, pp. 43-46.

14  Jewel Companies, Inc. v. Pay Less Drug Stores 741 F.2d 1555 (9th. Cir. 1984). ix. Carney, Mergers and 
Acquisitions, Cases and Materials, 2000, p. 617-625; Hurst/Gregory, Cases and Materials on Corporations, 
1999, pp. 681-691.

15 Ravenscraft/Scherer, Mergers, Sell-offs, & Economic Efficiency, 1987, pp. 129-132.
16 Halibozek/Kovacich, Mergers and Acquisition Security, 2005, pp. 5,6.
17 Cox/Hazen, Business Organizations Law, 2011, p. 605.
18  esenia: Serwymis posttransaqciuli Sedegebi, marTvis struqtura, aqtivebisa da pasive-

bis transferireba da uflebamonacvleoba, orive korporaciis aqcionerTa uflebebis 

sakanonmdeblo daculoba. ix. Cox/Hazen, Business Organizations Law, 2011, pp. 604-625; Gilson/
Black, The Law and Finance of Corporate Acquisitions, 1986, p. 503-514; Fletcher, Fletcher Cyclopedia of 
the Law of Corporations, Vol. 15, 2008, §7327-49, pp. 671-694.

19 Thompson, Business Planning for Mergers and Acquisitions, 2001, pp. 19-21.
20 Das/Raskhit/Debasish, Corporate Restructuring, 2009, p.66.
21 Gevurtz, Corporation Law, 2010, p. 676.
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arsebobas, anu wyvets damoukidebel subieqtad funqcionirebas, ris 

gamoc is mierTebul, „gamqral~ sawarmod moixsenieba.22 Serwymis Sede-

gad warmodgeba sazogadoeba, romelic ori an meti sxva sazogadoebis 

materialuri Tu aramaterialuri qonebrivi sikeTis marTvas erTi 

samarTlebrivi formis qveS axorcielebs. amasTan, subieqti mierTeb-

ulad iTvleba misaerTebeli subieqtis registraciis gauqmebisa da 

im subieqtis registrirebul monacemebSi cvlilebis registraciis 

momentidan, romelTanac xdeba mierTeba.23 

mierTebul sazogadoebaTa valdebulebebis (pasivebis) samarT-

lebrivi mdgomareoba Serwymis procesis dasrulebis mniSvnelovani 

etapia. kerZod, sakiTxi exeba Serwymis procesis dasrulebamde aRe-

bul valdebulebebze kreditoris winaSe pasuxismgeblobis adresats, 

romelic mesame pirs daukmayofilebs moTxovnas. Serwymis reor-

ganizaciis Sedegebi, procesTan erTad, normatiulad aris gaweri-

li. „mewarmeTa Sesaxeb“ kanoni (144 III) pirdapir gansazRvravs, rom 

Serwymis Sedegad Camoyalibebuli sazogadoeba, iqneba es Serwyma mi-

erTebiT Tu Serwyma gaerTianebiT, mierTebul Tu gaerTianebul kom-

paniaTa uflebamonacvlea. Sedegad, Serwymis procesis dasrulebas 

mierTebul Tu gaerTianebul kompaniebs hyavs (hyavT) samarTalmem-

kvidre, romelic pasuxismgebelia mierTebul (gaerTianebul) sazog-

adoebaTa ukvlebliv yvela valdebulebaze. amasTan, subieqtebis 

gaerTianebiT Seqmnili sazogadoeba warmoSobilad iTvleba gasaerTi-

anebeli subieqtebis registraciis gauqmebisa da axali organizaciis 

registraciis momentidan.24

Serwymis antonimia reorganizacia gayofiT. gayofis samarTle-

brivi konstruqcia ori mimarTulebiT vrceldeba. pirveli, es aris 

gamoyofa. gamoyofis SemTxvevaSi arsebul a(a)ip-is gamoeyofa erTi 

an ramdenime a(a)ip ise, rom manamde arsebuli iuridiuli piri sa-

marTalsubieqtobas inarCunebs, xolo mis bazaze iqmneba kidev sxva 

iuridiuli piri (pirebi). reorganizaciis Sedegad gamoyofili sub-

ieqti warmoSobilad iTvleba axali subieqtis registraciisa da im 

subieqtis registrirebul monacemebSi cvlilebis registraciis mo-

mentidan, romlidanac moxda misi gamoyofa.25 

rac Seexeba meore mimarTulebas, es aris dayofa. dayofis speci-

fika aris is, rom arsebuli a(a)ip, rogorc samarTalsubieqti, wyvets 

arsebobas, xolo mis bazaze yalibdeba ori an meti samarTalsubieqti. 

dayofis Sedegad Seqmnili subieqtebi warmoSobilad iTvleba maTi 

pirveladi registraciisa da dayofili subieqtis registraciis gau-

22 Cox/Hazen, Business Organizations Law, 2011, p. 607.
23  ix. „mewarmeTa da arasamewarmeo (arakomerciul) iuridiul pirTa registraciis Sesaxeb“ 

instruqcia, 10 XIII.

24  ix. iqve.

25  ix. iqve
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qmebis momentidan.26 

gayofiT reorganizacia sainteresoa Sedegobrivi Tvalsazris-

iT. gayofis (gamoyofa, dayofa) dros kreditorTa interesis dacvis 

uzrunvelyofisTvis sakanonmdeblo donezea gansazRvruli sakiTxi, 

Tu vin aris pasuxismgebeli gayofiT reorganizaciis procesis das-

rulebis Semdeg im pasivebze, romelic reorganizaciamde arsebob-

da. gayofis Sedegad warmoqmnili gaerTianebebi solidarulad ageben 

pasuxs Tavdapirveli sazogadoebis gayofamde arsebuli valdebule-

bebisaTvis, xolo Tavdapirveli organizaciis uflebamonacvle 

sawarmo ganisazRvreba gayofis Sesaxeb gadawyvetilebiT.27 Sesabamis-

ad, gayofiT reorganizaciis SemTxvevaSi, mesame pirTa im moTxovneb-

ze, romelic reorganizaciamde warmoiSva, solidalurad pasuxismge-

belia yvela is sazogadoeba, romelic reorganizaciis Sedegad iqna 

formirebuli. sxvagvari SeTanxmeba partniorTa Soris pasuxismge-

blobis SezRudvasTan dakavSirebiT baTilia.

V. likvidacia

likvidacia gansxvavebulia a(a)ip-is funqcionirebis Sewyvetis-

gan,28 romelic reorganizaciisas arsebobis Sewyvetis gareSe srul-

deba.29 mewarme subieqtis SemTxvevaSi, likvidaciis arsi sazogadoebis 

qonebis nebayoflobiT30 ganawilebaSia,31 romlis SedegTa integrireba 

sazogadoebis organizaciuli marTvis struqturul elementTa da 

misi arsis maformirebel organul substanciur niSanTa terminacias 

iwvevs. likvidaciis procesSi xdeba kreditorTa moTxovnebis dakmay-

ofileba da narCeni qonebis uflebamosil pirTa Soris ganawileba.32 

gansxvavebiT a(a)ip-is samarTalsubieqtis „funqcionaluri TamaSis~ 

dasrulebisken mimarTuli bolo qmedebisgan (reorganizaciisgan),33 

likvidaciis etapze qreba arsebuli organizaciuli warmonaqmni (xde-

ba reestridan amoSla, saidentifikacio kodis deaqtivacia),34 wydeba 

iuridiuli piris statusi da xdeba ekonomikur mimoqcevaSi arsebuli 

26  ix. „mewarmeTa da arasamewarmeo (arakomerciul) iuridiul pirTa registraciis Sesaxeb“ 

instruqcia, 10.

27 mewarmeTa Sesaxeb kanoni, 144 V.

28 Fletcher, Fletcher Cyclopedia of the Law of Corporations, Vol. 16A, 2012, P. 352-359. 
29  mas sxvagvarad, „aragakotrebiT reorganizacias uwodeben. ix. Fletcher, Fletcher Cyclopedia of 

the Law of Corporations, Vol. 15, 2008, p. 544-545.
30  „nebayoflobiToba” aqcionerTa nebis Tavisufali gamovleniT korporaciis salikvi-

dacio reJimSi gadayvanas gulisxmobs, sadac sakanonmdeblo iZulebiTi likvidaciis 

winapirobebi ar arsebobs. ix. Tabb, Bankruptcy Anthology, 2002, pp. 141-155. qarTuli kanon-

mdebloba nebayoflobiTobis daTqmas „mewarmeTa Sesaxeb“ kanonis me-14 muxlis pirvel 

punqtSi akeTebs. Sdr. DePamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activ-
ities, 2010, p. 621.

31 Fletcher, Fletcher Cyclopedia of the Law of Corporations, Vol. 16A, 2012, P. 63-67.
32 Lopucki/Mirick, Strategies for Creditors in Bankruptcy Proceedings, 2007, pp. 17, 204-207.
33 Gevurtz, Corporation Law, 2010, p. 661.
34 Fletcher, Fletcher Cyclopedia of the Law of Corporations, Vol. 14A, 2008, p. 514.
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kapitalis brunvidan amoReba.35 saxezea dafuZnebis reversuli pro-

ceduruli qmedeba. „likvidacia~ funqcionirebis arealidan kanon-

mdeblobiT dadgenili wesebis dacviT gasvlas gulisxmobs. aRniSnul 

wesebs „mewarmeTa Sesaxeb“ kanoni (14) adgens, magram garkveul wesebs 

damatebiT gansazRvravs kodeqsi.

likvidaciis procesis dasruleba, Sedegebis mxriv, gansxvavebu-

lia mewarmeTa kanoniT dadgenili wesebisgan.36 a(a)ip-is SemTxvevaSi, 

likvidaciis Sedegad darCenili qonebis miRebaze uflebamosili piri 

a(a)ip-is damfuZneblebis/wevrebis mier gansazRvruli unda iyos reg-

istraciis Sesaxeb gancxadebiT.37 Sesabamisad, narCeni qonebis miRebis 

adresati winaswar, specialurad unda iqnes gansazRvruli. amasTan, 

Tu mewarmis likvidaciis SemTxvevaSi likvidaciis procesi Seicavs 

arsebuli qonebis gasxvisebas, kodeqsi a(a)ip-is qonebis gasxvisebas 

savaldebulo faqtorad ar adgens. piriqiT, 38 II likvidaciis pro-

cesSi qonebis gasxvisebas38 mxolod sam SemTxvevaSi xdis SesaZlebels 

(Tu 1. gasxviseba xels uwyobs mis mier dasaxuli miznebis miRwevas; 

2. gasxviseba emsaxureba saqvelmoqmedo miznebs; 3. qoneba gadaecema 

sxva arasamewarmeo (arakomerciul) iuridiul pirs). logikuria, rom 

likvidacias Tavisi daniSnuleba aqvs. es daniSnuleba likvidaciamde 

dasaxuli da arsebuli miznis miRwevis saboloo mcdelobaSi unda 

iqnes gansaxierebuli. amitom is qoneba, rac a(a)ip-is kreditorTa 

moTxovnebis dakmayofilebis Semdgom darCeba, isev im mizans unda 

moxmardes, rac mas hqonda dasaxuli. xolo Tu a(a)ip-is saqmianoba 

(ar) iyo saqvelmoqmedo, maSin aseve dasaSvebia saqvelmoqmedo mizniT 

likvidaciis Sedegad darCenili qonebis gankargva. aRniSnuli danawe-

si pirdapir miuTiTebs a(a)ip-is funqcionaluri daniSnulebis arsze, 

rom ar SeiZleba arasamewarmeo iuridiuli piris likvidaciis Sede-

gad darCenili qonebis damfuZneblebs/wevrebsa da xelmZRvanelobi-

Ti da warmomadgenlobiTi uflebamosilebiT aRWurvil pirebs Soris 

iqnes ganawilebuli (38 III).

likvidaciis Sedegad darCenili qonebis gankargvis mesame SemTx-

vevas diferencirebuli Sedegi ganapirobebs. Tu a(a)ip-is wevrebma 

likvidaciis Sedegad darCenili qonebis miRebaze uflebamosil pi-

rad gansazRvres sxva arasamewarmeo iuridiuli piri, maSin gasxvise-

baSi generaluri sukcesiis gziT moiazreba gadacemac. es ukanaskneli 

ki SeiZleba iyos rogorc sasyidliani, ise usasyidlo.

35 Kuney, Mastering Bankruptcy, 2008, pp. 139-144.
36 likvidaciis procesis warmarTvis wesebs gansazRvravs mewarmeTa Sesaxeb kanoni, 14.

37  iuridiuli piris likvidaciis Sesaxeb miRebuli gadawyvetileba registrirebul unda 

iqnes samewarmeo da arasamewarmeo iuridiul pirTa reestrSi. ix. `mewarmeTa Sesaxeb~ 

kanoni, 14 II.

38  aRsaniSnavia, rom `mewarmeTa Sesaxeb~ kanonis (14 V) Tanaxmad, Tu partniorebi ar SeTanx-

mdebian sazogadoebis naturiT gayofaze, maSin mTeli qoneba likvidatoris mier unda 

gasxvisdes auqcionis wesiT an sabazro fasad, xolo realizaciis Sedegad miRebuli 

Tanxebi unda ganaTavsos sasamarTlos anda notariusis sadepozito angariSze.
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im SemTxvevaSi, Tu a(a)ip-is damfuZneblebma/wevrebma likvidaciis 

narCen qonebaze uflebamosili piri ar gansazRvres, maSin sasamarTlo 

likvidaciis Sedegad darCenil qonebas gadascems erT an ramdenime 

a(a)ip-s, romlebsac aqvT igive an msgavsi miznebi, rogoric likvidi-

rebul a(a)ip-s hqonda (38 IV). kodeqsis es danawesi xazs usvams a(a)ip-is 

miznebs da amodis misi miRwevis yvela meTodis detalizaciis prin-

cipidan. amitom, Tu aseTi iuridiuli piri (pirebi) ar arsebobs, an 

SeuZlebelia gamovlena aseTi iuridiuli pirisa (pirebis), romelsac 

msgavsi mizani (anu arasamewarmeo mizani) da profili eqneba, SeiZleba 

miRebul iqnes gadawyvetileba am qonebis saxelmwifosaTvis gadace-

mis Sesaxeb. nebismier SemTxvevaSi, sasamarTlo likvidaciis Sedegad 

darCenili qonebis gasxvisebis Sesaxeb gadawyvetilebas SezRudul 

vadebSi iRebs. sasamarTlom aRniSnuli qoneba SeiZleba gaanawilos 

likvidaciis procesis dawyebis registraciidan 6 Tvis Semdeg.

iuridiuli piris likvidaciis procesis dawyebas rogorc mewarme, 

ise arasamewameo saqmianobis ganmaxorcielebeli subieqtis SemTx-

vevaSi, ori gansxvavebuli safuZveli aqvs. pirveli da aprobirebu-

lia sawarmos an a(a)ip-is damfuZnebel/wevrTa mier miRebuli gad-

awyvetileba likvidaciis dawyebis Taobaze. aseTi gadawyvetileba 

xasiaTdeba nebayoflobiTobis maRali xarisxiT da is srul Tanxve-

draSia damfuZnebelTa/wevrTa diskreciul uflebamosilebasTan. 

magram arsebobs likvidaciis meore saxe, e.w. iZulebiTi likvi-

dacia, romlis Sesruleba mxolod sasamarTlo gziT aris Sesa-

Zlebeli. iZulebiTi likvidaciis procesis safuZveli sasamarTlo 

gadawyvetilebaa. kerZod, sisxlis samarTlis kodeqsis (1074) mixed-

viT, sisxlis samarTlis saqmeze kanonier ZalaSi Sesuli sasamarT-

los gamamtyunebeli ganaCenis safuZvelze, romelSic sasjelis 

saxed gansazRvrulia likvidacia, sasamarTlo niSnavs likvidators, 

romelic uzrunvelyofs iuridiuli piris likvidacias, iuridiuli 

piris likvidaciisaTvis kanonmdeblobiT dadgenili wesis39 Sesabamis-

ad.40 

sasamarTlo procesis msvlelobisas iuridiuli piris sisxlissa-

marTlebrivi pasuxismgeblobis safuZvlebis41 Semowmeba reorganiza-

cia/likvidaciasTan dakavSirebiT kodeqsSi specifikur aris ganxi-

luli. kerZod, a(a)ip-is mimarT sisxlis samarTlis saqmiswarmoebis 

39  „kanonmdeblobiT dadgenil wesSi“ igulisxmeba „mewarmeTa Sesaxeb“ kanoniT (14) gansaz-

Rvruli wesebi. amasTan, `mewarmeTa Sesaxeb~ kanoni iuridiuli piris iZulebiTi likvi-

daciis procesis mimarT gamosayenebel normebze gadamisamarTebas akeTebs. kerZod, 

iZulebiTi likvidaciisas gamoiyeneba „gadaxdisuunarobis saqmiswarmoebis Sesaxeb“ saqa-

rTvelos kanonis Sesabamisi normebi. ix. `mewarmeTa Sesaxeb~ kanoni, 141 I.

40  iuridiuli piris sisxlissamarTlebriv pasuxismgeblobasTan dakavSirebiT, ix. oxanaS-

vili, iuridiuli piris sisxlissamarTlebrivi pasuxismgebloba, samarTlis Jurnali, 

2/2009, gv. 183-208.

41 sisxlis samarTlis kodeqsi, mux. 1071.
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dawyebis momentidan sasamarTlos gamamtyunebeli ganaCenis kanonier 

ZalaSi Sesvlamde an sisxlis samarTlis saqmiswarmoebis Sewyvetam-

de akrZalulia salikvidacio da reorganizaciasTan dakavSirebuli 

procedurebis ganxorcieleba (38 V).

muxli 381 amoRebulia.
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muxli 39. araregistrirebuli kavSiri (gaerTianeba)

1. araregistrirebuli kavSiris (gaerTianebis) mowyobisa da struq-

turis sakiTxebi ganisazRvreba mis wevrTa urTierTSeTanxmebiT. arar-

egistrirebuli kavSiri (gaerTianeba) ar aris iuridiuli piri.

2. wevrTa sawevro Sesatanebi da am SesatanebiT SeZenili qoneba Sead-

gens araregistrirebuli kavSiris (gaerTianebis) saerTo qonebas.

3. araregistrirebuli kavSiri (gaerTianeba) SeiZleba sasamarTloSi 

an sasamarTlos gare urTierTobebSi warmodgenili iyos Tavisi wevre-

biT an saamisod uflebamosili pirebiT.

4. kreditorebis moTxovnebi SeiZleba dakmayofildes araregistri-

rebuli kavSiris (gaerTianebis) saerTo qonebidan. amasTanave, person-

alurad da, rogorc solidaruli movaleebi, pasuxs ageben agreTve is 

pirebi, romlebic moqmedebdnen araregistrirebuli kavSiris (gaerTi-

anebis) saxeliT.

saqarTvelos 2004 wlis 24 ivnisis kanoni №179 _ ssm I, №19, 15.07.2004 w., mux.79

saqarTvelos 2006 wlis 25 maisis kanoni №3140 _ ssmI, №18, 31.05.2006w., mux.134

saqarTvelos 2006 wlis 25 ivlisis kanoni №3536 _ ssm I, №37, 07.08.2006w., mux.277

saqarTvelos 2006 wlis 14 dekembris kanoni №3967 _ ssm I, №48, 22.12.2006w., mux.336

I. normis struqtura, mizani da sagani ....................................................... 278 

II. cneba ........................................................................................................... 279

III. gansxvaveba sxva (msgavsi) warmonaqmnebisagan ......................................... 281

IV. qoneba ........................................................................................................ 283

V. warmomadgenloba, marTva ......................................................................... 283

VI. kreditoris moTxovnis dakmayofileba,

    pasuxismgebloba ....................................................................................... 285

I. normis struqtura, mizani da sagani

kerZosamarTlebrivi urTierTobis monawileni _ fizikuri Tu iu-

ridiuli pirebi, _ rogorc wina muxlebis komentirebisas aRiniSna, 

uflebunarianobisa da qmedunarianobis matarebeli subieqtebi ar-

ian. uflebaunarianoba, miuxedavad misi samoqalaqo-samarTlebrivi 

institucionaluri aRqmisa, sajaro-samarTlebrivi instituticaa, 

ramdenadac socialur warmonaqmns, abastraqtul-iuridiuli konfig-

uraciis samarTlebrivi xarisxidan gamomdinare, aniWebs an ar aniWebs 

legitimacias, rac, Tavis mxriv, saxelmwifos mxridan imis aRiare-

bas niSnavs, rom urTierTobis monawiles saxelmwifos mier eZleva 

iuridiuli uflebebisa da movaleobebis matarebeli srulfasovani, 

sakanonmdeblo doneze aRiarebuli iuridiuli piris statusi. Tum-

ca sazogadoebriv urTierTobaSi mravlad arsebobs SemTxvevebi, 

1
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2

3

rodesac samoqalaqo brunvaSi fizikur da iuridiul pirebTan er-

Tad, aseve monawileoben garkveuli gaerTianebebi, romelnic ar saW-

iroeben saxelmwifos mxridan legitimaciis gamovlenas da Sesabamis-

ad, arc iuridiul pirebad ganixilebian. 39-e muxls swored iseT 

warmonaqmnebze aqvs yuradReba gamaxvilebuli, romlebic SesaZloa 

ar warmoadgenen iuridiul pirs, Tumca samarTlebriv urTierToba-

Si gamodian rogorc pirTa gaerTianeba. mokled, winamdebare muxli 

araregistrirebuli kavSiris (gaerTianebis) Sesaxeb akeTebs aqcents. 

normis konstruqcia imgvarad aris formulirebuli, rom igi miznad 

isaxavs gansazRvros araregistrirebuli gaerTianebis statusi; misi 

organizaciuli mowyoba, romelic kanonmdeblis mier dispoziciuri 

regulirebis reJimiT aris gadawyvetili; sawevro Sesatanebi; gaerTi-

anebis valdebulebaTa SesaZlo specifikidan gamomdinare, pasuxismge-

bloba kreditorebis winaSe. amasTan niSandoblivia, rom aRniSnuli 

norma ar Seicavs aranair blanketur miniSnebas sxva struqturulad 

msgavsi organizaciebis samarTalze (momwesrigebel normebze), rac 

garkveuli TvalsazrisiT, rac qvemoT warmoCndeba, sirTules qmnis.

II. cneba

dasavleTis qveynebSi araregistrirebuli kavSiri, rogorc samar-

TalurTierTobis specifikuri warmonaqmni _ sui generis _ Cveulebriv 

movlenas warmoadgens, romelic Taviseburi iuridiuli interaqciiT 

aris dadgenili da aRiarebuli.1 Tumca, rogorc es literaturaSia 

aRniSnuli, araregistrirebuli kavSiri postsabWour samarTlebriv 

sivrceSi, miuxedavad imisa, rom misi „monawileoba samoqalaqo samar-

TalSi gansakuTrebul movlenad arc unda iqnes miCneuli“,2 sakmaod 

„uCveulo warmonaqmnia“ da mas sakanonmdeblo doneze am qveynebis 

mxolod umciresoba icnobs.3 aseT umciresobaSi Sedis saqarTvelo, 

romelic kanonmdeblobiT minimalurad mainc awesrigebs masTan (ara-

registrirebul kavSirTan) dakavSirebul urTierTobas.

araregistrirebuli kavSiri aris pirTa gaerTianebis specifikuri 

forma, romelic Cveulebriv monawileobs samoqalaqo urTierTobaSi, 

aqvs (Sida) organizaciuli struqtura, gamodis sakuTari saxeliT 

brunvaSi, anu de faqto akmayofilebs iuridiuli pirisaTvis damaxa-

siaTebel mraval niSans, Tumca aklia saxelmwifos mxridan legiti-

1  swored aseTi araregistrirebuli gaerTianebebis „samarTlebriv formas“ icnobda 

adreuli msoflio, sanam kacobrioba Tanamedrove korporaciul reJimebs, gaerTianebebs 

ar Seqmnida. isini, iuridiuli piris definiciis warmoSobamde, savaWro warmonaqmnebis 

saxiT gvian Sua saukuneebamde iyvnen gavrcelebuli. am sakiTxebis Sesaxeb ix.: Fleckner, The 
Max Plank Encyclopedia of European Private Law, Volume I, Oxford University Press 2012, pp. 282; iqve: 
Hopt, p. 252 da momd.; Rehme, P., Geschichte des Handelsrechts, Berlin 1913, S. 14 ff.

2 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 277.

3  Chanturia, Knieper/Chanturia/Schramm, Das Privatrecht im Kaukasus und in Zentralasien. Bestandsauf-
nahme und Entwicklung, BWV, 2010, S. 102.
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macia. igi4 39 I muxlis bolo winadadebis mixedviT, ar ganixileba iu-

ridiul pirad, Tumca qarTuli sasamarTlo praqtikiT5 aRiarebulia 

samoqalaqo-samarTlebrivi urTierTobis monawile subieqtad. Sesa-

bamisad, procesualur-samarTlebrivad igi SeiZleba uflebaunarian 

subieqtTan gaTanabrebul warmonaqmnad miviCnioT.6 is, rom arareg-

istrirebuli kavSiri (nawilobriv7) uflebaunarianobis mqonea, isic 

adasturebs, rom mas aqvs sabanko angariSis gaxsnis ufleba.8 es ki 

mas finansur-sabanko operaciebSi monawileobis srul SesaZleblobas 

aZlevs.

qarTuli samoqalaqo samarTali araregistrirebuli gaerTianebis 

ramdenime saxes icnobs. saerTod, bunebaSi SesaZloa araregistrire-

buli gaerTianeba avtomaturadac Camoyalibdes,9 Tumca gansaxilvel 

4  rogorc amas mravali evropuli qveyana aRiarebs, ar aris uflebaunarianobis mqone sub-

ieqti. ix.: Katschinski, in Semler/Stengel (Hrsg.), UmwG, 3. Aufl., 2012, §99 Rn. 42 ff.
5  saq. uzenaesi sasamarTlos 2001 wlis 22 Tebervlis # 3k/599 gadawyvetileba. mag., ger-

maniis federaluri umaRlesi sasamarTlos praqtikiT (rac samoqalaqo-saproceso kod-

eqsis § 50 ganmartebas ukavSirdeba), igi aqtiuri saproceso unarianobis subieqtadac 

ganixileba. amasTan, (gare) samoqalaqo samarTlis sazogadoebasTan mimarTebaSi (GesbR. 
masTan dakavSirebiT ix. mag., Windbichler, Gesellschaftsrecht, 23. Aufl., 2013, §2 Rn. 13-15; Saenger, 
Gesellschaftsrecht, 2010, §2 Rn. 38 f; burduli, saaqcio samarTlis safuZvlebi, I, 2010, gv. 

122-124) aqtiuri da pasiuri saproceso unarianoba araregistrirebuli gaerTianebisa 

ramdenime welia ukve aRiarebulia: BGHZ 146, 343 f. ix. aseve: BGH-is 2007 w. 2 ivlisis N II ZR 
111/05 gadawyvetileba da dauswrebeli gadawyvetileba (gamoqveynebulia: DNotZ 2008, 144 
f.). unda aRiniSnos, rom germaniis federaluri umaRlesi sasamarTlos praqtika, iseve, 

rogorc germanuli dogmatika, am sakiTxTan dakavSirebiT samoqalaqo-saproceso kode-

qsis reformis Sedegad Camoyalibebul 50-e paragrafis me-2 abzacs efuZneba, romelmac 

„arauflebaunarian kavSirs“ (germanuli terminologiiT - nicht rechtsfähiger Verein) ara mx-

olod pasiuri, aramed sruli saproceso unarianoba mianiWa. ix.: MüKo/Reuter, BGB, 6. Aufl., 
2012, §54 Rn. 20. 2009 wlis kavSiris samarTlis aRniSnul reformamde sasamarTlo praqtika 

da iuridiuli literatura amasTan dakavSirebiT iuridiul sazogadoebas gansxvavebul 

diqotomias sTavazobda. araregistrirebuli kavSiris uZravi qonebis sakuTrebaunari-

anobis, memkvidreobaunarianobis, gardaqmnaunarianobis Sesaxeb ix.: MüKo/Reuter, BGB, 6. 
Aufl., 2012, §54 Rn. 21-23, 25-30.

6 pasiuri saproceso (ufleba)unarianobis gaTvaliswinebiT.

7  SesaZloa naxmari iyos aseve termini „SezRuduli“. amis argumentirebisTvis sakiTxis 

germanuli Semxebloba gamodgeboda, radgan araregistrirebuli kavSiris (gare) samoqa-

laqo samarTlis sazogadoebasTan gaigivebis daSvebis gziT (BGHZ, NJW 2001, S. 1058-59), igi 
„SezRudul uflebaunarian“ subieqtad miiCneoda. is, rom araregistrirebuli kavSiri 

SeiZleba „iuridiuli piris xarisxis“ mqone warmonaqmnad warmoCndes, eWvs ar iwvevs. 

germanul dogmatikaze Semdgomi miTiTebiT ix.: Westermann, in Ermann, BGB, 12. Aufl., 2008, 
§54 Rn. 1. amas isic adasturebs, rom araregistrirebuli kavSiris mimarT pirdapir ga-

moiyeneba samoqalaqo kanonmdeblobis Sesabamisi normebi samoqalaqo samarTlis sazoga-

doebis (Cveni gagebiT amxanagobis) mimarT. Sesabamisad, wmnida „pirTa gaerTianebisTvis“ 

(amxanagobisTvis) uflebaunarianobis aRiarebas logikuri Sedegi araregistrirebuli 

kavSirisTvisac unda hqondes. MüKo/Reuter, BGB, 6. Aufl., 2012, §54 Rn. 18. germanuli (adre mo-

qmedi) samarTali saubrobs aseve araregistrirebuli kaSviris „SezRuduli samarTalsu-

bieqtobis“ Taobazec. MüKo/Reuter, BGB, 6. Aufl., 2012, §54 Rn. 17. amitom araswori unda iyos 

araregistrirebuli kavSiris arauflebaunarian subieqtad warmoCena, rogorc amas zo-

gierTi avtori akeTebs. pepanaSvili, saqarTvelos samoqalaqo kodeqsis komentari, wigni 

I, 2014, mux. 39, gv. 293.

8  Wanturia, sk-is komentari, wigni I, mux. 45. gv. 155; Wanturia, Sesavali saqarTvelos samo-

qalaqo samarTlis zogad nawilSi, 1997, gv. 275-276.

9  aseTad SesaZloa warmodgenili iyos e.w. Implied (Partnership) Gesellschaft. Merkt/Göthel, US-amer-

4
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SemTxvevaSi yuradReba gasamaxvilebelia aseTi warmonaqmnis Seqmnis 

nebelobiT gaTviTcnobierebul, Tavidanve saqmianobis aRniSnuli 

formiT warmarTvis sakiTxze. am SemTxvevaSi igulisxmeba 930-e mux-

liT gaTvaliswinebuli erToblivi saqmianobis xelSekruleba (e.w. 

amxanagoba),10 romelsac safuZvlad udevs pirTa SeTanxmeba (ubralod 

araregistrirebuli kavSirisagan gansxvavebi,T igi saqmianobis miznis 

sxvagvari ideiT aris determinirebuli) da amave kodeqsis 39-e muxliT 

gansazRvruli araregistrirebuli kavSiri (gaerTianeba). es ukanask-

nelic, iseve, rogorc amxanagoba, wevrTa nebis formirebis safuZv-

elze yalibdeba. Tumca igi, rogorc qvemoT aRiniSneba, gaerTianebis 

miznis TvalsazrisiT, amxanagobisagan gansxvavebiT, saqmianobis sxva 

specifikas eqvemdebareba. araregistrirebuli gaerTianebis Semdegi 

(bolo) SesaZlebloba (saxe), romelsac samoqalaqo samarTali icnobs, 

aris binis mesakuTreTa amxanagoba. Tumca mas, gamomdinare iqidan, 

rom „igi binis mesakuTreTa bunebriv gaerTianebas warmoadgens“ da 

raime konkretuli miznisTvis, rogorc wesi, ar iqmneba, araiurid-

iul pirs gaerTianebebis qveS ar ganixilaven xolme.11 magram es ufro 

binaTmesakuTreTa amxanagobis Sesaxeb calke kanonis12 miRebamde iqne-

boda damaxasiaTebeli. am kanonis pirveli, me-2, aseve me-3 punqtis 

„a“ qvepunqtis gaanalizebis Sedegad iseTi STabeWdileba iqmneba, rom 

aseTi amxanagobis formis Camoyalibebisas, aseve gaerTianebis Seqmnis 

irgvliv wevrTa nebis formirebas SeiZleba hqondes adgili, rac, ro-

gorc zemoT aRiniSna, araiuridiuli piri gaerTianebis maxasiaTebe-

li da Semadgeneli niSania. is, rom es ukanasknelic iuridiuli piris 

statusis armqone korporaciaTa13 ricxvs miekuTvneba, binaTmesaku-

TreTa amxanagobis Sesaxeb kanonis miznidan, gansakuTrebiT 14 I mux-

lidan Cans.

III. gansxvaveba sxva (msgavsi) warmonaqmnebisagan

gamomdinare iqidan, rom iuridiuli piris statusis armqone gaer-

Tianebebs Soris substanciuri msgavseba TvalnaTelia, ismis kiTxva 

araregistrirebuli kavSiris sxva msgavsi warmonaqmnebisagan, gansa-

kuTrebiT amxanagobisagan, gansxvavebis Taobaze. amgvari konstruqci-

is mqone organizacia waagavs pirTa personalur gaerTianebas _ amx-

anagobis tipis sazogadoebas.14 amitom iuridiulma literaturam is 

ikanisches Gesellschaftsrecht, 2. Aufl., Rn. 134.
10 vrclad ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 278 da momd.

11  rogorc amas Wanturia akeTebs. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, 

gv. 277.

12 saqarTvelos kanoni „binaTmesakuTreTa amxanagobis Sesaxeb“, ssm 29, 27.07.2007.

13 korporacia aq zogadi gagebiT moiazreba.

14  Chanturia, Knieper/Chanturia/Schramm, Das Privatrecht im Kaukasus und in Zentralasien. Bestandsauf-
nahme und Entwicklung, BWV, 2010, S. 103.

5
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demarkaciuli xazi gaavlo, romlis meSveobiTac unda dadgindes am 

gansxvavebis ZiriTadi parametrebi. 

pirveli, es aris araregistrirebuli gaerTianebis Seqmna arasame-

warmeo (ekonomikuri) miznisaTvis.15 meore, araregistrirebuli kavSi-

ri idealuri organizaciaa, radgan igi mogebis miRebaze orientire-

buli ar aris, maSin, rodesac amxanagobas, rogorc wesi, safuZvlad 

udevs wevrTa Senatanebis Sedegad qonebis maqsimizacia. mesame, es 

aris pasuxismgeblobis sakiTxi.16 

araregistrirebuli kavSiri registrirebuli kavSirisagan mxolod 

misi legitimaciis xarisxiT gansxvavdeba. saxelmwifos mxridan regis-

traciis faqti a(a)ip-is, rogorc samarTlebrivi formis, mimarT sru-

li uflebaunarianobis daSvebas sakanonmdeblo doneze axdens maSin, 

rodesac araregistrirebuli gaerTianeba, rogorc wesi, samarTle-

brivi pirovnulobis armqone subieqtad miiCneva. igi ver dafuZndeba 

verc wesdebiT da verc xelSekrulebiT da verc pasuxismgeblobis 

„kavSiriseul“ koncefts daudebs dasabams.17 sxva mxriv araregistri-

rebuli gaerTianeba regionuli kavSiris struqturis msgavsi da miz-

nis msgavsi organizaciuli warmonaqmnia.

komerciuli sazogadoebebisagan misi gansxvaveba martivia: same-

warmeo organizaciul-samarTlebrivi formebi samewarmeo, komerciu-

li saqmianobisa da miznis miRwevisaTvis iqmneba. gansxvavebulia maTi 

mowyobis organizacia, pasuxismgeblobis, qonebisa da sakuTrebis sa-

marTlebrivi mdgomareoba. im SemTxvevaSic, Tuki amxanagobis tipis 

sazogadoebis mimarT amerikul koncefcias daveyrdnobodiT,18 gansx-

15  mravali dasavluri qveyana am TvalsazirisiT ganasxvavebs idealuri miznis mqone ara-

registrirebul gaerTianebas da ekonomikuri miznis mqone araregistrirebul kavSirs 

(mag., germania). amasTan, SesaZlebelia saxeze iyos araregistrirebuli kavSirisa da sa-

zogadoebis Sereuli formebi, romlis drosac SesaZlebeli iqneba kavSirisa (rogorc 

ekonomikuri aqtivobis ganmaxorcielebli subieqtisa) da sazogadoebis (amxanagobis) 

samarTlis normebis urTierTgamoyeneba. amas germanul samarTalSi ori movlena gan-

apirobebs: erTi aris is, rom Tavad kavSiri SesaZloa daiyos „qveararegistrirebul ka-

vSirad“, Tuki igi xangrZlivi vadiT (an uvadod) aris Seqmnili, aqvs (qve) organizaciuli 

struqtura da sakuTari saxelwodeba. meore, gaxlavT sakanonmdeblo teqnika, romelsac 

germanuli samarTali iyenebs. kerZod, araregistrirebuli kavSiris mimarT SesaZloa 

gamoiyenebodes (samoqalaqo samarTalis) sazogadoebis (705 da momdevno paragrafebi), 

aseve, kavSiris struqturis momwesrigebeli normebi, rodesac komentatorul liter-

aturaSi mis mimarT germaniis samoqalaqo kodeqsis 21-e da momodevno paragrafebis 

gamoyenebaze miuTiTeben. ix.: Westermann, in Ermann, BGB, 12. Aufl., 2008, §54 Rn. 2, 5. es ki, 
am sakiTxis qarTul relobaSi gadmotanis daSvebis SemTxvevaSi, garkveul sirTuleebs 

warmoaCens. ZiriTadad ki es dakavSirebuli iqneba Tavad normis (39-e mux.) sakanonmde-

blo konstruqciaze, radgan sxva normebze gadamisamarTebis funqciis matarebeli es 

ukanaskneli ar aris.

16  gamoyenebulia Wanturias mixedviT, Sinaarsobrivi CamonaTvali ucvlelad aris datove-

buli. Wanturia, sk-is komentari, wigni I, mux. 45. gv. 156; Wanturia, Sesavali saqarT-

velos samoqalaqo samarTlis zogad nawilSi, 1997, gv. 276.

17 Westermann, in Ermann, BGB, 12. Aufl., 2008, §54 Rn. 3.
18  mxedvelobaSia sruli amxanagobis araiuridiuli piris statusi, misi dauregistrire-

bloba saxelmwifo (Statis) reestrSi (secretary of state), rac am samarTlebrivi formis 

abstraqtul-normatiuli TvalsazrisiT arauflebaunarian gaerTianebad ganxilvis 

sawindaria.
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vavebis qvakuTxedi mainc ekonomikur da araekonomikur (idealur) 

miznis mqone subieqtebs Soris demarkaciuli xazi iqneboda.

IV. qoneba

qonebis formireba araregistrirebul kavSirSi wesdebis an xelSe-

krulebis Canawers efuZneba. araregistrirebuli gaerTianebis sawes-

debo, saxelSekrulebo avtonomiis principidan gamomdinare, Sesa-

tanis odenobas, misi ganxorcielebis wessa da vadas, Setanaunariani 

obieqtebis dadgenis kriteriumebs, iseve, rogorc qonebis Seqmnisa 

da gamoyenebis Semdgom wesebs19, gaerTianebis Sidaorganiozaciuli 

saxelSekrulebo Tavisufleba gansazRvravs.

 „gaerTianebis qonebis ZiriTad wyaros wevrTa sawevro Sesatanebi~20  

da am Sesatanebis Sevsebis Sedegad SeZenili sikeTe21 warmoadgens.22 

Tumca qonebis formireba (maqsimizacia) aseve SeiZleba ganxorciel-

des gaerTianebis Semdgomi saqmianobis Sedegad. mniSvnelovani momen-

tia is, rom araregistrirebuli kavSiris qoneba „saerTo xelis saku-

Trebad“,23 saerTo qonebad miiCneva da amas pasuxismgeblobis sakiTxis 

gansazRvrisTvisac aqvs mniSvneloba.24 amasTan, gasaTvaliswinebelia 

is faqti, rom mewarme subieqtebis mimarT aRiarebuli koncefciebisa 

da principebis daSvebas araregistrirebuli kavSirisTvis naklebad 

Tu eqneboda gamoyenebis daSvebis safuZveli. magaliTad, damatebiTi 

sawevro Sesatanebis dadgenis valdebuleba, romlis Seusruleblobac 

valdebulebiT-samarTlebriv sanqciasTan erTad korporaciul-sa-

marTlebrivi Sedegis dadgomis tolfasi SeiZleba gamxdariyo;25 da 

sxv.

V. warmomadgenloba, marTva

araregistrirebuli kavSiris (gaerTianebis) Sidaorganizaciuli 

mowyoba, misi struqtura Tavad am warmonaqmnis wesdebiT an xelSe-

krulebiT ganisazRvreba.26 swored es iZleva imis Tqmis uflebas, rom 

19 kanonmdeblobiT dadgenili garkveuli SemTxvevebis gaTvaliswinebiT.

20  ufro swored, Senatanebi. Sesatanis/Senatanis Taobaze: Wanturia/niniZe, mewarmeTa Ses-

axeb kanonis komentari, 2002, mux. 3, gv. 46 da momd.; burduli, saaqcio samarTlis 

safuZvlebi, I, 2010, gv. 178 da momd.

21  Chanturia, Knieper/Chanturia/Schramm, Das Privatrecht im Kaukasus und in Zentralasien. Bestandsauf-
nahme und Entwicklung, BWV, 2010, S. 103.

22 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 287.

23 Gesamthandvermögen. Raiser/Veil, Recht der Kapitalgesellschaften, 5. Aufl., 2010, S. 9-10.
24 pasuxismgeblobis Taobaze qvemoT (VI).

25  am sakiTxis wmindad samewarmeo (organizaciuli) samarTlebrivi midgomis Sesaxeb Sedare-

bisTvis ix.: burduli, Senatanis ganuxorcieleblobis samarTlebrivi Sedegi: utopiuri 

Sexeduleba ss-idan partnioris garicxvis Sesaxeb, samarTlis Jurnali, 1-2/2010, gv. 18-

54, gansakuTrebiT gv. 41 da momd.

26  Chanturia, Knieper/Chanturia/Schramm, Das Privatrecht im Kaukasus und in Zentralasien. Bestandsauf-

8
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amgvari gaerTianebis marTvis sistemac, maT Soris, xelmZRvanelobiTi 

uflebamosilebisa da warmomadgenlobis (Sida) sakiTxebi, romlebic 

kanonmdeblobiT gawerili saxiT ar aris Camoyalibebuli, araregis-

trirebuli kavSiris wevrTa SeTanxmebis Sedegad aris formulirebu-

li da gaformebuli wesdebis an xelSekrulebis saxiT. mokled, marT-

vis sistemisTvis kanonmdeblobis dispoziciuri mowesrigebis reJimia 

dadgenili da igi srulad gadatanilia sawesdebo avtonomiis Tavisu-

flebaze. es niSnavs, rom wevrebze iqneba damokidebuli Tu rogor 

xelmZRvanelobiT models airCeven isini,27 ra pirobebs daadgenen 

am (xelmZRvanel) Tanamdebobaze misaRebi pirisTvis, rogor gansaz-

Rvraven maTi pasuxismgeblobis samarTlebriv sakiTxebs, ra krite-

riumebze daafuZneben am pirTa anazRaurebas da a.S., anu am SemTx-

vevaSi saubaria gaerTianebis Sidaorganizaciuli marTvis mowyobis 

sistemaze. Tumca unda aRiniSnos is garemoebac, rom urigo ar iqne-

boda am TvalsazrisiT araregistrirebul kavSirze, ufro swored, 

mis marTvis sistemaze registrirebuli kavSirisTvis (arakomerciu-

li iuridiuli pirisTvis) damaxasiaTebeli, momwesrigebeli normebis 

gavrceleba. am sakiTxis politikur-samarTlebrivi TvaliT danaxva 

39-e muxlis miniSnebiTi xasiaTis daTqmas gaiTvaliswinebda, rogorc 

es, magaliTad, germanul samoqalaqo kodeqsSia mocemuli.28 magram 

imasac unda mieqces yuradReba, rom saqarTvelos samoqalaqo kod-

eqsSi ganxorcielebuli reformis Sedegad Tavad a(a)ip-is marTvis 

struqtura gaxda wesdebaze damokidebuli. amitom kautelaur praq-

tikaSi araregistrirebul kavSirze registrirebuli arakomerciuli 

iuridiuli pirisTvis dadgenili marTvis modelis gadatana aranair 

sirTules ar unda warmoadgendes.

araregistrirebuli kavSiris xelmZRvanelobis (Sida) sistemisagan 

gansxvavebiT, garesamarTlebriv warmomadgenlobas, anu gaerTianebis 

saxeliT gamosvlas mesame pirebTan urTierTobaSi, kanoni garkveul 

mocemulobas ukavSirebs. kerZod, 39 III muxlis Sesabamisad, araregis-

trirebuli gaerTianeba sasamarTlo da sasamarTlos gare urTier-

TobaSi SeiZleba warmodgenili iyos misi wevrebiT an wevrebis mier 

daniSnuli garigebiT-samarTlebrivi warmomadgenliT. am SemTxvevaSi 

kanonis formulireba „SeiZleba... warmodgenili iyos“ _ ar gaxlavT 

dispoziciuri xasiaTis. sityva SeiZleba kategoriulad gansazRvravs 

im SemTxvevas, rodesac Sida sazogadoeba gare sazogadoebis niSnebs 

iZens, rac mesame pirebTan gaerTianebis saxeliT garigebebis dadebas 

iTvaliswinebs, da am dros araregistrirebul kavSirs, rogorc gare 

sazogadoebis bunebis mqone warmonaqmns, warmomadgenlobiTi fun-

nahme und Entwicklung, BWV, 2010, S. 102-103; Wanturia, samoqalaqo samarTlis zogadi nawi-

li, 2011, gv. 287.

27  iqneba es sakuTari Tu ucxo organos koncefciaze dafuZnebuli xelmZRvaneloba. MüKo/
Reuter, BGB, 6. Aufl., 2012, §54 Rn. 33.

28 BGB §54.

11
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qciis ganmxorcielebeli piri esaWiroeba. amitom am funqcias, kanon-

is danawesidan gamomdinare, mxolod araregistrirebuli gaerTianeb-

is wevrebi (erToblivi warmomadgenloba) an saamisod uflebamosili 

pirebi (piri29) ganaxorcieleben.

VI. kreditoris moTxovnis dakmayofileba, pasuxismgebloba

rogorc urTierTobis monawile, araregistrirebuli kavSiri debs 

garigebebs, Sedis samarTalurTierTobaSi da, Sesabamisad, SesaZloa 

mesame pirs mis mimarT garkveuli moTxovnebi aReZras. gaerTianebis 

mimarT samarTlebrivad gamarTlebuli, safuZvliani moTxovnis way-

enebis logikuri Sedegi, am moTxovnis dakmayofilebaa. amitom 39 IV 

muxli swored imas awesrigebs, Tu rogor SeiZleba moxdes kreditor-

Ta moTxovnis dakmayofileba. moTxovnis dakmayofilebis pirveladi 

wyaro, rogorc wesi, araregistrirebuli kavSiris (gaerTianebis) 

saerTo qonebaa, anu sawevroebis ganxorcielebis Sedegad Sekrebi-

li, Tu Semdgomi saqmianobiT koncentrirebuli, formiebuli qoneba. 

Tumca samoqalaqo kodeqsi amavdroulad wevrTa solidarul pasux-

ismgeblobasac iTvaliswinebs. es ki, rogorc wesi, im SemTxvevas uka-

vSirdeba, rodesac qmedeba gaerTianebis saxeliT aris ganxorciele-

buli.30 

muxlebi 40-49 amoRebulia.

29  miuxedavad imisa, rom kanonis teqsti mravlobiT ricxvSi xmarobs „pirebs“, normis 

logikuri ganmartebis Sedegad unda gakeTdes daskvna, rom am dros erTpirovnuli 

garigebiT-samarTlebrivi warmomadgenlobac SeiZleba iyos saxeze.

30 Wanturia, sk-is komentari, wigni I, mux. 45. gv. 155.
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kari meore
garigebani

Tavi pirveli

zogadi normebi

muxli 50. cneba

garigeba aris calmxrivi, ormxrivi an mravalmxrivi nebis gamovlena, 

romelic mimarTulia samarTlebrivi urTierTobis warmoSobis, Secv-

lis an Sewyvetisaken. 

I. zogadi debulebani .................................................................................... 286

1. garigebis cneba da mniSvneloba ........................................................... 286

2. garigeba, rogorc nebis gamovlena ...................................................... 287

3. samarTlebrivi Sedegi _ nebis gamovlenis mizani .............................. 288

II. garigebis saxeebi ....................................................................................... 289

1. calmxrivi, ormxrivi da mravalmxrivi garigebebi ............................. 289

a. calmxrivi garigeba ........................................................................... 289

b. ormxrivi garigebebi .......................................................................... 289

g. mravalmxrivi garigebebi .................................................................. 290

2. mavaldebulebeli da gankargviTi........................................................ 291

3. kauzaluri da abstraqtuli ................................................................. 291

4. sasyidliani da usasyidlo ................................................................... 292

5. garigebaTa sxvagvari klasifikacia ..................................................... 293

I. zogadi debulebani

1. garigebis cneba da mniSvneloba

 

garigeba samoqalaqo samarTlis centralur instituts warmoad-

gens.1 igi kerZo avtonomiisa da xelSekrulebis Tavisuflebis ganx-

orcielebis mniSvnelovani samarTlebrivi instrumentia. garigeba, 

rogorc kerZo samarTlis uzogadesi cneba, gamoiyeneba ara mxolod 

samoqalaqo samarTalSi, aramed kerZo samarTlis sxva nawilebSi, 

magaliTad, sakorporacio an saavtoro samarTalSi. Sesabamisad, 

samoqalaqo kodeqsis zogadi nawilis normebi garigebaTa Sesaxeb 

1  qarTul samoqalaqo samarTalSi garigebis cnebis SemoRebis Taobaze ix. jorbenaZe, saqa-

rTvelos samoqalaqo kodeqsis ZiriTadi problemebi, 1994, gv. 149; zoiZe, sk-is komen-

tari, wigni I, mux. 50, gv. 165-166; Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis 

zogad nawilSi, 1997, gv. 307-311 da a.S.

1
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vrceldeba yvela saxis kerZosamarTlebriv urTierTobebze, magali-

Tad, qorwineba, anderZi, saerTo krebis gadawyvetilebebi da a.S.

sabazro ekonomikis pirobebSi garigeba kerZo sakuTrebasTan er-

Tad ekonomikis samarTlebrivi safuZvelia. komerciuli saqmianobis 

monawileebs garigeba aZlevs imis SesaZleblobas, rom erTmaneTs 

Soris urTierTobebi saxelmwifos Carevis gareSe urTierTSeTanxme-

biT moagvaron. kanoniT dadgenili pirobebis dacvisas saxelmwifo 

kerZo pirTa am SeTanxmebas savaldebulo Zalas aniWebs.

50-e muxli Seicavs garigebis legalur definicias, romlis Tanax-

mad garigeba aris samarTlebrivi urTierTobis warmoSobis, Secvlis 

an Sewyvetisaken mimarTuli nebis gamovlena.2

2. garigeba, rogorc nebis gamovlena

 

nebis gamovlena garigebis definiciis aucilebeli elementia.3 am 

gagebiT nebis gamovlena aris samarTlebrivi Sedegis dadgomis sur-

vilis garegnuli gamoxatva kanoniT dadgenili formiT. amiT samoqa-

laqo kodeqsi garigebis regulirebisas nebis Teorias eyrdnoba.4 

Sinagani nebis gamoxatulebiT garigebis monawileni afiqsireben 

im mizans, romlis miRwevac surT da amisaTvis kanoniT gansazRvrul 

samarTlebriv saSualebebs iyeneben.5 

samarTlebriv Sedegs iwvevs mxolod namdvili nebis gamovlena, rac 

gulisxmobs nebis Sesabamisobas kanonmdeblobis moTxovnebTan.6 nam-

dvilia nebis gamovlena, Tu daculia misi gamoxatvis samarTlebrivi 

winapirobebi _ materialuri Tu formaluri. materialur winapirobebs 

ganekuTvneba nebis gamomvleni piris gonebrivi SesaZleblobebi (asaki, 

janmrTeloba), xolo formalurs _ nebis gamovlenis kanoniT dadge-

nili formis dacva (nebis gamovlena werilobiT, zepirad, notariusis 

monawileobiT, kanonis Sesabamisad da a.S.).7 magaliTad, 63-e muxlis 

mixedviT arasrulwlovanis mier avtomanqanis yidva kanonieri warmo-

madgenlis Tanxmobis gareSe baTilia. 

samarTlebrivi Sedegis misaRwevad yovelTvis ar aris sakmarisi 

mxolod garigebis monawileTa nebis gamovlena da aucilebeli xde-

ba mesame pirebis nebis gamovlenac, magaliTad, uZravi nivTis SeZe-

na mxolod maSinaa namdvili, Tuki SemZeni daregistrirdeba sajaro 

reestrSi. miuxedavad imisa, rom sajaro reestrSi registracia ar 

2  Sdr. dsT-is modelur samoqalaqo kodeqss, romlis Tanaxmad garigeba aris moqmedeba. 

Wanturia, zogadi nawili, 2011, gv. 291.

3 Köhler, BGB Allgemeiner Teil, 36. Aufl., 2012, §3 Rn. 5.
4 zoiZe, sk-is komentari, wigni I, mux. 50, gv. 166.

5 saq. uzenaesi sasamarTlos 2012 wlis 6 Tebervlis #as-1435-1450-2011 ganCineba.

6 iqve.

7 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 292.
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warmoadgens garigebis formis Semadgenel elements, rasac sasamarT-

lo praqtikac aRiarebs,8 reestris gareSe sakuTrebis ufleba uZ-

rav nivTebze ar warmoiSoba. am TvalsazrisiT reestrSi registracia 

aris realaqti. 

garigebis namdvilobisaTvis mesame pirTa nebis gamovlenis aucile-

blobis magaliTebia aseve warmomadgenlis monawileobiT garigebis 

dadeba (103-114) anda Tanxmoba garigebebSi (99-102).

3. samarTlebrivi Sedegi _ nebis gamovlenis mizani

 

yovelgvari nebis gamovlena ar warmoadgens garigebas. nebis gamo-

vlenis mizani unda iyos samarTlebrivi Sedegis dadgoma. 50-e muxlis 

mixedviT es samarTlebrivi Sedegi gamoixateba samarTlebrivi urTi-

erTobis warmoSobaSi, Secvlasa da SewyvetaSi. magaliTad, nasyidobis 

xelSekrulebis dadebis mizania myidvelis mier sakuTrebis SeZena 

nasyidobis saganze. 

sirTuleebTan aris dakavSirebuli garigebis msgavsi nebis gamov-

lenis gamijvna garigebebisagan, romlebic garegnulad hgvanan neb-

is gamovlenas, magram ar warmoadgenen garigebas, radgan uSualod 

ar iwveven samarTlebrivi Sedegis dadgomas, magaliTad, damatebi-

Ti vadis daniSvna (394 II), Setyobineba (374), gafrTxileba (379) da 

a.S. Tumca maTi namdvilobis mimarT SeiZleba zogierT SemTxvevaSi 

garigebis momwesrigebeli normebi gamoiyenebodes. 

nebis gamovlenas 50-e muxlis mixedviT ar warmoadgenen realuri 

aqtebi, e.i. moqmedebebi, romlebic mimarTulia an garigebis Sesas-

ruleblad, an garigebisagan damoukideblad iwveven samarTlebriv 

Sedegs. pirvelis magaliTia, gamyidvelis mier myidvelisaTvis nayidi 

nivTi gadacema mflobelobaSi, xolo meoris _ 194-e muxliT gaTval-

iswinebuli sakuTrebis warmoSoba moZravi nivTebis Serwymis Sedegad. 

garigebas ar warmoadgens aseve nebis gamovlena, romelic zneo-

briv valdebulebebs warmoSobs, magaliTad, aeroportSi manqaniT mi-

yvanis an sastumros xarjebis gadaxdis SeTavazeba. relevanturia imis 

garkveva, Tu ra samarTlebriv Sedegs iwvevs zneobrivi valdebuleb-

is darRveva, magaliTad, aeroportSi arwayvana da TviTmfrinavis 

bileTebis gauqmebiTa da arSemdgari SvebulebiT gamowveuli xarjeb-

is anazRaureba. 

zemoT ganxilul gamijvnaTa samarTlebrivi mniSvneloba gamoix-

ateba or garemoebaSi: pirveli, warmoSobs Tu ara nebis gamovlena sa-

marTlebriv valdebulebas, romlis Sesrulebac SeiZleba moiTxovos 

nebis gamovlenis adresatma; meore, gamoiyeneba Tu ara garigebis nam-

dvilobis wesebi am urTierTobis mimarT da ra moculobiT.

8  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 30 noembris # 

2b/3325-11 gadawyvetileba.
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II. garigebis saxeebi

1. calmxrivi, ormxrivi da mravalmxrivi garigebebi

 

50-e muxlis Tanaxmad samarTlebrivi Sedegis dadgoma SeiZleba ga-

moiwvios rogorc calmxrivma, ise ormxrivma an mravalmxrivma nebis 

gamovlenam. amrigad, garigeba SeiZleba Sedgebodes erTi an ramdenime 

nebis gamovlenisagan. aqedan gamomdinare, relevanturia garigebebis 

klasifikacia da daxasiaTeba nebis gamovlenaTa raodenobis mixedviT 

calmxriv, ormxriv da mravalmxriv garigebebad.

a. calmxrivi garigeba

calmxrivia garigeba, romlis namdvilobisaTvis sakmarisia erTi 

nebis gamovlenis arseboba, magaliTad, anderZi an xelSekrulebis 

Sewyveta (moSla). radgan samarTlebrivi Sedegis dadgoma mxolod 

erTi piris nebazea damokidebuli, ramac samarTlebriv stabilurobas 

SeiZleba safrTxe Seuqmnas, kanoni detalurad awesrigebs calmxriv 

garigebebsa da maTi gamoyenebis winapirobebs.

calmxrivi nebis gamovleniT gamowveuli samarTlebrivi Sede-

gi SeiZleba exebodes mxolod nebis gamomvlens an mesame pirs. amis 

mixedviT kanoni erTmaneTisagan ganasxvavebs calmxriv garigebebs, 

romelTac namdvilobisaTvis sWirdebaT nebis gamovlenis miReba me-

same piris mier (51 I), da garigebebs, romelTac aseTi nebis miReba ar 

sWirdebaT. calmxrivi garigebebis am dayofas e.w. TavisTvis da mesame 

pirisaTvis mniSvnelovani samarTlebrivi Sedegi ukavSirdeba _ nebis 

gamovlenis namdviloba. marTalia, calmxrivi garigebiT mosalodne-

li samarTlebrivi Sedegis dadgomisaTvis mesame piris Tanxmoba au-

cilebeli ar aris, magram man, sul cota, unda Seityos uflebamosi-

li piris ganzraxvis Sesaxeb. magaliTad, binis damqiravebelma unda 

Seityos, rom damqiravebeli wyvets qiravnobis xelSekrulebas (51 I, 

555). mesame piris (xelSekrulebis kontrahentis) mier nebis miRebis 

moments konstitutiuri mniSvneloba aqvs _ nebis gamovlena namd-

vilia da samarTlebrivi Sedegi dgeba, magaliTad, qiravnobis xelSe-

kruleba wydeba. amitom aseTi garigebebi namdvilia adresatisaTvis 

nebis gamovlenis misvlis momentidan.9 

b. ormxrivi garigebebi

 

ormxrivia garigeba, romliT gaTvaliswinebuli samarTlebrivi 

Sedegis dadgomisaTvis aucilebelia, sul cota, ori Sinaarsobrivad 

9 Medicus, BGB AT, 10. Aufl., 2010, Rn. 202; dawvrilebiT ix. mux. 51 I koment.
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erTmaneTis TanamTxvevadi nebis gamovlena. ormxrivi garigebis klasi-

kuri magaliTia xelSekruleba. am gagebiT xelSekruleba yovelTvis 

ormxrivi an mravalmxrivi garigebaa.10 

xelSekrulebis dasadebad aucilebelia ori TanamTxvevadi neb-

is gamovlenis _ ofertisa da aqceptis _ arseboba. ofertic (wina-

dadeba xelSekrulebis dadebis Sesaxeb _ SeTavazeba) da aqceptic 

(am winadadebis miReba), orive warmoadgens nebis gamovlenas, magram 

cal-calke ar iwvevs samarTlebrivi Sedegis dadgomas. amitom arc 

oferti da arc aqcepti calmxriv garigebebad ar miiCneva.11 ofer-

tisa da aqceptis TanamTxvevadoba _ konsensusi12 _ uzrunvelyofs 

samarTlebrivi Sedegis dadgomas. Tu maT Soris arsebobs gansxvaveba, 

xelSekruleba ar daideba. magaliTad, myidveli da gamyidveli Se-

Tanxmdnen nasyidobis yvela pirobaze, garda fasisa. amis gamo xelSe-

kruleba jer ar iTvleba dadebulad. 

miuxedavad imisa, rom xelSekruleba ormxrivi garigebaa, Tavis mx-

riv, xelSekruleba SeiZleba iyos calmxrivi da ormxrivi. calmxriv-

ia xelSekruleba, roca is mxolod erT mxares akisrebs movaleobas an 

aniWebs uflebas, magaliTad, Cuqeba. ormxrivi xelSekrulebis dros 

mxareebs erTmaneTis mimarT aqvT rogor uflebebi, ise movaleobebic, 

magaliTad, nasyidobis xelSekrulebis SemTxvevaSi.

g. mravalmxrivi garigebebi

 

mravalmxrivi garigebis gavrcelebuli formaa gadawyvetileba, 

romelic miiReba ara gamovlenil nebaTa konsensusis safuZvelze, 

aramed gamovlenil nebaTa umravlesobis mier.13 gadawyvetilebaTa 

miRebis pirobebi da procedura Cveulebriv kanoniT ganisazRvreba, 

magaliTad, aqcionerTa saerTo krebis mier gadawyvetilebebis miReba 

xdeba mewarmeTa Sesaxeb kanonis safuZvelze. ar aris gamoricxuli, 

rom gadawyvetilebis miReba gaTvaliswinebuli iyos konsensusiTac. 

sasamarTlo praqtikis Tanaxmad, sameTvalyureo sabWos mier xmebis 

umravlesobiT miRebuli gadawyvetilebebi warmoadgens mravalmxrivi 

garigebis nairsaxeobas.14 

gadawyvetilebebis, rogorc mravalmxrivi garigebebis, Tavisebu-

reba SeiZleba imaSic gamoixatos, rom isini SeiZleba mboWavi da sav-

aldebulo gaxdes im pirTaTvisac, romlebic ar monawileobdnen am 

gadawyvetilebis miRebaSi, magaliTad, sazogadoebis wesdeba im part-

niorebisaTvis, romlebic mogvianebiT gaxdnen sazogadoebis part-

10 Medicus, BGB AT, 10. Aufl., 2010, Rn. 203.
11 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 303.

12 Kötz/Flessner, Europäisches Vertragsrecht, Bd. 1, 1996, S. 23-26.
13  zogierTi postsabWoTa qveynis kanonmdebloba gadawyvetilebebs ar miiCnevs garigebad. 

ix. amasTan dakavSirebiT: Wanturia, samoqalaqo kodeqsis zogadi nawili, 2011, gv. 302.

14 saq. uzenaesi sasamarTlos 2013 welis 22 ivlisis # as-598-569-2013 gadawyvetileba.
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niorebi, anda saerTod winaaRmdegi iyvnen am gadawyvetilebis miReb-

is, magaliTad, kenWisyraSi monawileTa umciresoba.15 

2. mavaldebulebeli da gankargviTi

 

mavaldebulebelia garigeba, romliTac piri (movale) kisrulobs 

raime moqmedebis Sesrulebis an Sesrulebisagan Tavis Sekavebis val-

debulebas sxva piris (kreditoris) winaSe, magaliTad, nasyidobis 

xelSekrulebiT gamyidveli iRebs valdebulebas gadasces myidvels 

sakuTrebis ufleba qonebaze (477 I). 

mavaldebulebeli garigeba SeiZleba iyos calmxrivi (magaliTad, 

jildos sajarod dapireba) an ormxrivi (magaliTad, nasyidoba, ija-

ra, gadayidva da a.S.).

valdebulebiT samarTalSi arsebuli yvela xelSekruleba ar war-

moadgens mavaldebulebel garigebas, magaliTad, valis patieba (448-

451).16 

gankargviTia garigeba, romliTac uflebamosili piri cvlis ukve 

arsebul uflebas imiT, rom uars ambobs am uflebaze, magaliTad, uZ-

ravi nivTis mesakuTris mier uaris Tqma sakuTrebaze (184). gankargva 

gulisxmobs uflebis an samarTlebrivi urTierTobis Sewyvetas.17 niv-

Tis gankargvac iuridiulad niSnavs am nivTze uflebis, magaliTad, 

sakuTrebis, gankargvas.18 

mavaldebulebeli garigebebisagan gansxvavebiT, gankargviT garige-

bebs ori mniSvnelovani Tavisebureba axasiaTebs: pirveli, gankargva 

SeiZlena konkretuli sagnis an uflebis (gansazRvrulobis principi) 

da meore, ganmkargveli piri unda iyos uflebamosili piri, e.i. mas 

unda hqondes gankargvis uflebamosileba.19 arauflebamosili piris 

mier ganxorcielebuli gankargva baTilia (102). sanivTo gankargveb-

is mimarT gamoiyeneba damatebiT sajaroobis principi,20 magaliTad, 

mflobeli ivaraudeba mesakuTred an reestris Canaweri miiCneva swo-

rad da a.S.

3. kauzaluri da abstraqtuli

 

kauzaluria garigeba, Tuki misgan gamomdinareobs samarTlebri-

vi safuZveli, e.w. causa da garigebis namdviloba damokidebulia am 

safuZvlis namdvilobaze. magaliTad, uZrav nivTze sakuTrebis gad-

acemisaTvis aucilebelia misi samarTlebrivi safuZvlis _ nasyidoba, 

15 Medicus, BGB AT, 10. Aufl., 2010, Rn. 205.
16 Sdr. germanul samarTalSi: Medicus, BGB AT, 10. Aufl., 2010, Rn. 207.
17 mag. germanul samarTalSi: Larenz/Wolf, AT des bürg. Rechts, 9. Aufl., 2004, § 23 IV 1 Rn. 35.
18 Tuhr, AT des bürg. Rechts, 1957, Bd. 2/1, S. 242.
19 Medicus, BGB AT, 10. Aufl., 2010, Rn. 209-210.
20 analogiurad germanul samarTalSi: Medicus, BGB AT, 10. Aufl., 2010, Rn. 209-211.

muxli 50

15

16

17

18



292

lado Wanturia

Cuqeba, gacvla da a.S. miTiTeba. Tu es safuZveli baTilia, magaliT-

ad, nasyidobis xelSekruleba ar aris werilobiT gaformebuli, maSin 

garigeba mTlianad baTilia da SemZeni mesakuTre ver gaxdeba.

samarTlebrivi safuZvlis mniSvnelobis magaliTia 56 I muxliT 

gaTvaliswinebuli moCvenebiTi garigeba, romelic garigebas baTilad 

aRiarebs mxolod imis gamo, rom samarTlebrivi safuZveli ar aris 

sworad miTiTebuli, magaliTad, miTiTebulia Cuqeba, sinamdvileSi 

ki nasyidobaa 

abstraqtuli garigebis namdvilobisaTvis garigebis samarTle-

briv safuZvels mniSvnelobas ar aniWebs da garigebis namdviloba 

damoukidebelia am samarTlebrivi safuZvlis namdvilobaze. magali-

Tad, 925 I muxlis Tanaxmad, saordero fasiani qaRaldis (magaliTad, 

Cekis) Cabarebis sanacvlod gadaxdis moTxovna, miuxedavad imisa, Tu 

ra samarTlebrivi safuZveli udevs mas. aseve, moTxovnis daTmobisas 

araviTari mniSvneloba ara aqvs imas, Tu ra safuZvliTa da mizniT 

xdeba moTxovnis daTmoba, e.i. mas safuZvlad SeiZleba edos Cuqeba, 

nasyidoba, gacvla da a.S.

abstraqtul garigebebad Cveulebriv miiCneva gankargvebi, Tumca 

abstraqtuli SeiZleba iyos valdebulebiT-samarTlebrivi garige-

bebic, magaliTad, valis arsebobis aRiareba (341) an zemoT dasaxele-

buli saordero fasiani qaRaldebis gamoyeneba.21 

abstraqtuli garigeba ar aris abstraqciis principis identuri. 

abstraqciis principis dros mavaldebulebeli garigebis arseboba 

sanivTo garigebis arsebobis winapirobaa, Tumca namdvilobis Tval-

sazrisiT misgan damoukidebeli. abstraqtuli garigebis dros aseTi 

winapirobis arseboba kauzaluri garigebis saxiT ar moiTxoveba. 

magaliTad, abstraqtciis principis dros sakuTrebis gadacemisaT-

vis mxolod sanivTo garigebis dadeba ar aris sakmarisi. aucile-

belia nasyidobis an sxva kauzaluri garigebis dadebac. magram, Tu  

kauzaluri garigeba baTili aRmoCndeba, es avtomaturad ar iwvevs 

sanivTo garigebis baTilobas, romliTac moxda sakuTrebis gadacema 

SemZenze.22 

4. sasyidliani da usasyidlo

sasyidliania garigeba, romelSic garigebis erTi monawilis mier 

nakisr valdebulebas Seesabameba meore monawilis sapasuxo Sesrule-

ba _ ekvivalenti. magaliTad, nasyidobisas nasyidobis sagnis sanacv-

lod myidveli gamyidvels uxdis am sagnis safasurs.

usasyidlo garigebis dros garigebis erTi monawile kisrulobs 

21 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 215.
22  dawvrilebiT germanul samarTalSi abstraqciis principebis Sesaxeb ix.: Medicus, BGB AT, 

10. Aufl., 2010, Rn. 220-241.
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valdebulebis Sesrulebas ise, rom amisTvis sanacvlos (ekvivalents) 

ar iRebs meore mxarisagan, magaliTad, Cuqebis dros. 

5. garigebaTa sxvagvari klasifikacia

 

garigebebis klasifikacia SeiZleba sxva kriteriumebiTac: qonebri-

vi an piradi, saojaxo-samarTlebrivi, valdebulebiT-samarTlebrivi 

an sanivTo-samarTlebrivi garigebebi (magaliTad, uZrav nivTebze sa-

kuTrebis uflebis mitoveba) da a.S. ama Tu im institutis moTavse-

ba sanivTo samarTalSi ar iwvevs mis Taobaze dadebuli garigebis 

gadaqcevas sanivTo garigebad, magaliTad, ipoTekis xelSekruleba 

warmoadgens valdebulebiT-samarTlebriv da ara sanivTo garigebas, 

miuxedavad imisa, rom ipoTeka absoluturi sanivTo uflebaa.23 sasa-

marTlo praqtika am sakiTxTan dakavSirebiT koreqtirebas moiTxovs.24 

23 ix. amasTan dakavSirebiT: Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 61.

24  saq. uzenaesi sasamarTlos 2010 wlis 25 maisis # as-1283-1538-09 gadawyvetileba, sus 

samoqalaqo saqmeebze 10/2012, gv. 98-102.
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muxli 51. calmxrivi nebis gamovlenis namdviloba

1. nebis gamovlena, romelic moiTxovs meore mxaris mier mis miRebas, 

namdvilad CaiTvleba im momentidan, roca igi meore mxares miuva. 

2. nebis gamovlena ar CaiTvleba namdvilad, Tu meore mxare winaswar 

an maSinve ganacxadebs uars. 

3. nebis gamovlenis namdvilobaze SeiZleba gavlena ar moaxdinos 

garigebis damdebi piris gardacvalebam an am kodeqsis 1293-e muxlis 

me-4 nawiliT gaTvaliswinebulma SemTxvevam, Tu es movlena nebis gamo-

vlenis Semdeg moxda.

saqarTvelos 2015 wlis 20 martis kanoni №3339 _ vebgverdi, 31.03.2015w.
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I. zogadi debulebebi

1. normis mizani da gamoyenebis sfero

51-e muxli awesrigebs mxolod im nebis gamovlinebebs, romelTa 

namdvilobisaTvis aucilebelia nebis gamovlenis miReba meore mxaris 

mier (miRebasavaldebulo nebis gamovlena). saTauris miuxedavad, es 

muxli gamoiyeneba rogorc calmxrivi, ise ormxrivi da mravalmxrivi 

nebis gamovlinebebis mimarT, sadac figurirebs miRebasavaldebulo 

nebis gamovlena,1 magaliTad, xelSekrulebis dasadebad mimarTuli 

1  Sdr. zoiZe, sk-is komentari, wigni I, 1999, mux. 51, gv. 170; kereseliZe, uzogadesi cnebebi, 

2009, gv. 246-247.
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2

3

4

5

6

nebis gamovlinebebi — oferti da aqcepti.2 gadamwyveti aris gamov-

lenili nebis miRebis savaldebuloba adresatis mier, rom aman gamoi-

wvios samarTlebrivi Sedegis dadgoma, e.i. nebis gamovlenis namd-

viloba.3 

marTalia, 51-e muxlis Sinaarsi nebismieri miRebasavaldebu-

lo nebis gamovlenis mimarT gamoiyeneba, magram igi gansakuTrebiT 

mniSvnelovania calmxrivi garigebebisaTvis.4 Cveulebriv, calmx-

riv garigebaTa namdvilobisaTvis sakmarisia erTi piris nebis gam-

ovlena. magaliTad, anderZi namdvilia misi Sedgenis momentidan da 

mniSvneloba ara aqvs, memkvidreebi miiReben anderZs Tu ara. miuxe-

davad imisa, rom calmxriv garigebebSi erTi piris mier nebis gamov-

lenas ukve SeuZlia samarTlebrivi Sedegis gamowveva, kanoniT dadge-

nil SemTxvevebSi am Sedegis dadgomisaTvis savaldebuloa garigebis 

meore monawilis mier nebis gamovlenis miReba (miRebasavaldebulo 

nebis gamovlena).5 

51-e muxli gamoiyeneba mxolod miRebasavaldebulo nebis gamov-

lenis mimarT, e.i. im nebis gamovlenis mimarT, romelic moiTxovs 

meore mxaris mier mis miRebas. moiTxovs Tu ara nebis gamovlena meore 

mxaris mier mis miRebas, kanonidan unda gamomdinareobdes. magaliTad, 

59 II 2 muxlis Tanaxmad, Secileba xorcieldeba xelSekrulebis meore 

mxaris mimarT (anu Secilebis gancxadeba unda miuvides meore mxares), 

gamqiraveblis winadadeba qiravnobis xelSekrulebis moSlis Sesaxeb 

unda miiRos damqiravebelma da a.S. 

imis gamo, rom nebis gamovlenis samarTlebrivi Sedegi SesaZloa 

saziano iyos garigebis meore monawilisaTvis, 51 I muxli moiTxovs ga-

movlenili nebis misvlas adresatamde da gansazRvravs drois moments, 

roca neba CaiTvleba misulad da Sesabamisad, iwvevs mis namdvilobas. 

aseT momentad miiCneva adresatis mier nebis gamovlenis miReba. 

norma ar akonkretebs, exeba igi araTanmyof Tu Tanmyof pirebs 

Soris ganxorcielebul nebis gamovlenas, rac orive viTarebaSi misi 

gamoyenebis SesaZleblobas iZleva.6 Tumca zogierTi gamonaklisis 

gaTvaliswinebiT igi ZiriTadad araTanmyof pirebs Soris nebis gamo-

vlenis mimarT gamoiyeneba.7 

Tanmyof pirebs Soris urTierTobebSi 51 I muxlis gamoyeneba Sesa-

Zlebelia maSin, roca komunikacia garigebis monawileebs Soris enis 

2 Sdr. germanul samarTalSi: Schack, BGB AT, 12. Aufl., 2008, § 9 Rn. 184.
3 analogiurad germanul samarTalSi: Medicus, BGB AT, 10. Aufl., 2010, Rn. 259.
4  amas adasturebs is mravalricxovani magaliTebic, romlebic germanul literaturaSi 

mohyavT miRebasavaldebulo nebis gamovlinebebis dasaxasiaTeblad. Sdr. Larenz/Wolf, All-
gemeiner Teil des Bürgerlichen Rechts, 9. Aufl., 2004, § 23, Rn. 4-5,

5 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, gv. 298-300.

6 Sdr. kereseliZe, uzogadeso cnebebi, 2009, gv. 247.

7 Sdr. germanul samarTals: Jauernig, BGB Kommentar, 13. Aufl., 2009, § 130, Rn. 4.
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arcodnis an yru-munjobis gamo garTulebulia. magaliTad, garigeb-

is meore mxarem ar icis is ena, romelzec xdeba nebis gamovlena. aseT 

SemTxvevaSi misTvis informaciis zepirad miwodeba ar CaiTvleba neb-

is misvlad.8 

51-e muxli gamoiyeneba garigebis msgavsi nebis gamovlinebebis mi-

marTac, magaliTad, Setyobineba, gafrTxileba, vadis daniSvna da a.S., 

Tuki maTi namdvilobisaTvis aucilebelia meore mxaris mier nebis 

gamovlenis miReba.9 

2. namdvilobis winapirobebi

miRebasavaldebulo nebis gamovlenis namdvilobisaTvis aucilebe-

lia ori winapirobis arseboba: 

pirveli, gamoxatuli neba unda Seicavdes samarTlebrivi Sedegis 

dadgomis survils. magaliTad, nebis gamovlena ar iqneba namdvili, 

Tuki mdivani SecdomiT gaugzavnis adresats Secilebis momzadebul 

proeqts.10 garda amisa, es neba unda iyos nebis gamomvlenisaTvis 

mboWavi da savaldebulo:11 adresatis mier am nebis miRebis SemTx-

vevaSi nebis gamomvlenma unda Seasrulos gamovlenil nebaSi gaTval-

iswinebuli valdebuleba, magaliTad, Seasrulos xelSekrulebis moS-

liT gamowveuli valdebuleba. 

meore, neba mimarTuli unda iyos adresatisaken, magaliTad, nebis 

gamovlena ar iqneba namdvili, Tuki adresati mediiT Seityobs imis 

Sesaxeb, rom garigebis monawile wyvets masTan urTierTobas. 

3. dispoziciuri normebi

 

51-e muxlis normebi dispoziciuria da garigebis monawileebs Seu-

ZliaT sxva rameze SeTanxmdnen.12 magaliTad, SeuZliaT gansazRvron, 

rom nebis gamovlena namdvilia ara adresatTan misvlis, aramed in-

ternet gverdze gamoqveynebis momentidan.

51-e muxli gamoiyeneba maSin, roca mxareebi sxva rameze ar SeTanx-

mebulan da adresatis mier nebis miRebis sakiTxi sadavoa. 

8  aseTia germanuli samarTlis midgoma am sakiTxisadmi: Jauernig, BGB Kommentar, 13. Aufl., 2009, 
§ 130, Rn. 12.

9 Sdr. Larenz/Wolf, Allgemeiner Teil des Bürgerlichen Rechts, 9. Aufl., 2004, § 26, Rn. 15.
10 diskusia amasTan dakavSirebiT: Medicus, BGB AT, 10. Aufl., 2010, Rn. 266.
11 Medicus, Allgemeiner Teil des BGB, 10. Aufl., 2010, Rn. 267.
12  Sdr. germanul samarTals: Wendtland, in Beck OK BGB, Hrsg: Bamberger/Roth, 27. Aufl. Stand 

01.05.2013, § 130 Rn. 32.
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II. nebis gamovlenis misvla

1. nebis misvla

51 I muxli ganamtkicebs nebis miRebis Teorias,13 romlis Tanaxmad 

nebis gamovlenis namdvilobisaTvis aucilebelia gamovlenili nebis 

misvla adresatamde. ara aqvs mniSvneloba, adresati eTanxmeba gamo-

vlenil nebas Tu ara. magaliTad, binis damqiravebels SeiZleba arc 

surdes qiravnobis xelSekrulebis Sewyveta, magram, Tu arsebobs 

xelSekrulebis calmxrivad moSlis safuZveli, gamqiravebels ufle-

ba aqvs dadgenili vadis dacviT Seatyobinos damqiravebels qiravno-

bis moSlis Sesaxeb. aseve, mindobilobis gauqmebis Sesaxeb nebis gam-

ovlena Zalis mqone iqneba, Tuki igi miuva im pirs, romlis mimarTac 

hqonda adgili warmomadgenlobas.14 

kanoni ar gansazRvravs ̀ nebis misvlis“ cnebas. amitom nebis misvlis 

momentis dadgenisaTvis mniSvnelovania sasamarTlo praqtikis an iu-

ridiuli literaturis gamocdilebis gaTvaliswineba. literaturaSi 

SemoTavazebuli definiciis Tanaxmad neba miRebulad CaiTvleba, Tu 

igi moxvda `mimRebis Zalauflebis sferoSi“.15 nebis gamovlena misu-

lad CaiTvleba, roca dokumenti, romelSic gamoxatulia neba, aRmoC-

ndeba adresatis xelSi.16 

neba misulad CaiTvleba, Tuki nebis matarebeli saSualeba (magal-

iTad, werili) adresatis zemoqmedebis sferoSi17 moeqceva da mas aqvs 

normalur viTarebaSi am nebis gacnobis SesaZlebloba, magaliTad, sa-

fosto yuTSi werilis moTavseba, eleqtronuli werilis (mailis) an 

fostis miReba. ara aqvs mniSvneloba adresati am Setyobinebas wai-

kiTxavs Tu ara.18 mTavaria imis varaudi, rom igi dauyovnebliv gaec-

noba mis Sinaarss.19 

nebis gamovlena misulad SeiZleba CaiTvalos im dokumentis 

fizikurad Cabarebis gareSec, romelSic gamoxatulia neba, magaliT-

ad, werili gadaeca adresats, magram man is ar miiRo an moiTxova, 

rom werili daetovebinaT fostaSi da TviTon wamoiRebda, magram ar 

wamoiRo da a.S.20 

sapatio mizezad, rogorc wesi, ar iTvleba, adresatis avadmyofo-

13  TeoriaTa mimoxilva naxeT: zoiZe, sk-is komentari, wigni I, 1999, mux. 51, gv. 170; aseve: 

Medicus, BGB AT, 10. Aufl., 2010, Rn. 268-273.
14 saq. uzenaesi sasamarTlos 2007 wlis 5 aprilis № as-514-898-06 gadawyvetileba.

15 Sdr. kereseliZe, uzogadesi cnebebi, 2009, gv. 247.

16 zoiZe, sk-is komentari, wigni I, 1999, mux. 51, gv. 171.

17  gamoiyeneba aseve „adresatis Zalaufleba“ (zoiZe, sk-is komentari, wigni I, 2002, mux. 51, 

gv. 171), „mimRebis Zalauflebis sfero“ (kereseliZe, uzogadesi cnebebi, 2009, gv. 247).

18  Wendtland, inBeck OK BGB, 27. Aufl. Stand 01.05.2013, § 130 Rn. 12.
19 zoiZe, sk-is komentari, wigni I, 1999, mux. 51, gv. 171.

20 iqve.
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ba, xangrZlivi mivlineba, patimroba an SvebulebaSi yofna, garda im 

SemTxvevebisa, roca nebis gamomvlenma icoda am garemoebebis Sesaxeb.21 

2. nebis misvlis calkeuli SemTxvevebi

nebis gamovlenis misvlis, nebis miRebis SemTxvevebi gansxvavde-

ba erTmaneTisagan da damokidebulia rogorc komunikaciis formaze, 

magaliTad, Setyobineba dazRveuli werilis meSveobiT, ise mxareTa 

SeTanxmebaze anda sxva garemoebebze. qvemoT CamoTvlil magaliTebs 

mxolod saorientacio funqcia aqvT. 

dazRveuli weriliT gagzavnili Setyobineba (nebis gamovlena) miRe-

bulad iTvleba im momentidan, roca werili adresats Cabardeba da 

amas is xelmoweriT daadasturebs. baraTis datoveba saxlSi, rom mis 

saxelze fostaSi inaxeba werili, ar unda CaiTvalos nebis miRebad.22 

werilebi misulad unda CaiTvalos adresatis safosto yuTSi maTi 

Cagdebis an binis (saxlis) Sesasvleli karis qveS werilis Securebis 

momentidan.23 

sawarmos filialSi werilis Cabareba unda CaiTvalos sawarmos iu-

ridiul misamarTze nebis gamovlenis misvlad, radgan filialis amo-

cana aris sawarmos interesebis warmodgena ZiriTadi adgilsamyofe-

lisagan gansxvavebul adgilebSi.24 

faqsis an eleqtronuli werilis (E-Mail) gagzavna iTvleba nebis 

gamovlenis miRebad, miuxedavad imisa, es faqsi an meili adresatma 

amobeWda Tu ara.25 korespondenciis misaRebad gamosayenebeli da ko-

munikaciisaTvis miTiTebuli teqnikuri aparatis gaumarTaobis riski 

ekisreba adresats (meore mxares).26 faqsis nomrisa da eleqtronu-

li fostis misamarTis miTiTebiT piri qmnis dasabuTebuli varaudis 

safuZvels imisaTvis, rom am komunikaciisaTvis gamiznuli teqnikuri 

saSualebebic gamarTulad imuSavebs. 

3. damxmare pirebis monawileoba nebis miRebis procesSi

viTareba icvleba, roca nebis miRebis procesSi Sualeduri rgo-

lebi, magaliTad, mdivani, warmomadgeneli, ojaxis wevrebi da a.S. 

CaerTvebian. Tu adresati am pirebs saqmian urTierTobebSi misi sax-

eliTa da mis sasargeblod monawileobas andobs, maSin maTTvis wer-

21  Wendtland, in Beck OK BGB, 27. Aufl. Stand 01.05.2013, § 130 Rn. 9.
22  germanul samarTalSi: Wendtland, in Beck OK BGB, 27. Aufl. Stand 01.05.2013, § 130 Rn. 13.
23 Schiemann, in Staudinger/Eckpfeiler des Zivilrechts, 2011, C Rn. 31.
24 msgavsi midgomaa germanul samarTalSi: Ellenberger, in Palandt BGB Komm., § 130, Rn. 6.
25  Jauernig, BGB Kommentar, 13. Aufl., 2009, § 130, Rn. 5; Schiemann, in Staudinger/Eckpfeiler des Zivilrechts, 

2011, C Rn. 31.
26  Wendtland, in Beck OK BGB, 27. Aufl. Stand 01.05.2013, § 130 Rn. 25.
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ilis an sxva dokumentaciis Cabareba unda Sefasdes adresatisTvis 

nebis misvlad.27 magaliTad, Tu mdivani droze ar gadascems werils 

Tavis ufross, es ar iqneba sapatio mizezi. 

Sualedur rgolad da Sesabamisad nebis mimRebad ar gamodgebian 

bavSvebi, qmeduunaro pirebi an xelosnebi, romlebic nebis mimRebis 

firmaSi droebiT muSaoben. maTTvis werilis Cabareba ar unda CaiT-

valos adresatTan nebis misvlad.28 

4. nebis miRebis CaSla 

 

gansxvavebiT miRebuli nebis Sinaarsis gacnobaze Tavis Sekavebi-

sagan, magaliTad, adresati ar xsnis konverts da ar kiTxulobs Se-

tyobinebas, nebis miRebis CaSlis dros adresati Tavs aridebs nebis 

miRebas da mimarTavs iseT zomebs, romelic SeuZlebels xdis adre-

satamde nebis miRwevas, magaliTad, adresati icvlis sacxovrebels 

adgils da ar uTiTebs axal misamarTs.29 

nebis miRebis CaSlis Tavidan asacileblad, garigebis monawilee-

bi SeiZleba SeTanxmdnen nebis miRebaze uflebamosil mesame pirze, 

romelic adresatis aryofnis SemTxvevaSi miiRebs korespondencias 

da amiT neba adresatamde misulad CaiTvleba.30 

nebis miRebis CaSliT gamowveuli zianis anazRaureba Cveulebriv 

ekisreba adresats, Tuki ziani misi bralis Sedegad dadga.

III. adresatis uaris samarTlebrivi Sedegi (51 II)

1. problema

51 II muxli garigebis meore mxares gamovlenili nebis uaryofis 

uflebas31 aZlevs, rac garkveulwilad winaaRmdegobaSi modis calmx-

rivi nebis gamovlenis bunebasTan: Tuki garigebis meore mxares gamo-

vlenili nebis miRebaze uaris Tqmis ufleba eqneba, maSin calmxrivi 

nebis gamovleniT misaRwevi samarTlebrivi Sedegis dadgoma SeuZle-

beli xdeba.32 magaliTad, Tu damqiravebeli ar gadaixdis qiras, 558-e 

muxlis Tanaxmad, gamqiravebeli calmxrivad veRar moSlida qiravno-

bis xelSekrulebas, Tuki damqiravebeli `winaswar an maSinve ganacx-

adebs uars“. 

27  Sdr. germanul samarTals: Wendtland, in Beck OK BGB, 27. Aufl. Stand 01.05.2013, § 130 Rn. 16.
28  Sdr. germanul samarTals: Wendtland, in Beck OK BGB, 27. Aufl. Stand 01.05.2013, § 130 Rn. 18.
29 Sdr. Larenz/Wolf, Allgemeiner Teil des Bürgerlichen Rechts, 9. Aufl., 2004, § 26, Rn. 44.
30 Sdr. Larenz/Wolf, Allgemeiner Teil des Bürgerlichen Rechts, 9. Aufl., 2004, § 26, Rn. 48.
31  germanuli samarTlis msgavsad, qarTul samarTalSic SemoTavazebulia „nebis gamov-

lenis gamoTxovis“ SemuSavebis winadadeba. Sdr. kereseliZe, uzogadesi cnebebi, gv. 248.

32 am normis kritika naxeT: kereseliZe, uzogadesi cnebebi, gv. 248-249.
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cxadia, kanonmdebels aseTi ganzraxva ar unda hqondes, radgan es 

araraobad aqcevs 51 I muxliT miniWebul uflebas. amitom kanonis es 

norma Zalian viwrod unda iqnes gagebuli da gamoyenebuli da mxolod 

im SemTxvevebSi, roca garigebis meore mxares uaris ufleba aqvs, 

magaliTad, 66-e muxli. Tu ra safuZvliT aqvs meore mxares uaris 

ufleba, yovel konkretul SemTxvevaSi unda Semowmdes.

garda amisa, adresats ufleba aqvs uari Tqvas nebis gamovlenis 

miRebaze, Tuki darRveulia misi transportirebis an Cabarebis wesi. 

magaliTad, Tu daluquli konverti gaxsnili aRmoCnda anda Cabarebis 

vada gasulia da a.S. aseT SemTxvevebSi adresatis uari unda Sefasdes 

rogorc nebis armisvla adresatamde.33 

2. samarTlebrivi Sedegi

gamovlenili nebis miRebaze winaswar an miRebisTanave uaris Tqma 

iwvevs imas, rom ver dgeba am nebis gamovleniT gaTvaliswinebuli sa-

marTlebrivi Sedegi, magaliTad, 66-e muxliT gaTvaliswinebul SemTx-

vevaSi arasrulwlovani ver miiRebs calmxrivi garigebiT dasaxul 

mizans, Tuki mas surs binis qiravnobis xelSekrulebis calmxrivad 

moSla. 

winaswar uaris Tqmis magaliTad SeiZleba gamodges aseve momavali 

warmomadgenlis mier marwmuneblisaTvis winaswar gagzavnili uari.34 

magaliTad, marTalia, warmomadgeneli SeuTanxmda marwmunebels, rom 

is warmoadgenda mis interesebs sasamarTloSi, ris Semdegac marw-

munebelma mas gaugzavna werilobiTi mindobiloba. mindobilobis 

miRebamde warmomadgenelma gadaifiqra da eleqtronuli fostiT 

gaugzavna marwmunebels uari warmomadgenlobaze. 

3. SedarebiTi analizi

51 II muxliT gaTvaliswinebuli uaris uflebas germaniis samoqa-

laqo kodeqsi aniWebs TviT nebis gamomvlens da ara garigebis meore 

mxares.35 Tuki nebis gamomvleni dauyovnebliv gamoixmobs Tavis nebas, 

maSin mis mier gamovlenili neba ar CaiTvleba namdvilad da samarT-

lebrivi Sedegi aRar dadgeba.36 

cxadia, aseTi formulireba moxsnida zemoT aRniSnul uxerxu-

lobas, magram, vidre kanonis norma ar Secvlila, sasurvelia, misi 

33  51 II muxli iZleva aseTi interpretaciis SesaZleblobas. Sdr. germanul samarTals: 

Wendtland, in Beck OK BGB, 27.Aufl. Stand 01.05.2013, § 130 Rn. 21.
34 Wanturia, samoqalaqo samarTlis zogadi nawili, gv. 300.

35 germaniis samoqalaqo kodeqsis § 130 I meore winadadeba.

36 Sdr. Schiemann, in Staudinger/Eckpfeiler des Zivilrechts, 2011, C Rn. 40.
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gamoyeneba ara zogadad yvela SemTxvevaSi, aramed mxolod kanoniT 

pirdapir gaTvaliswinebul an zemoT miTiTebul SemTxvevebSi.

literaturaSi SemoTavazebulia nebis gamomvlenisaTvis nebis ukan 

gamoTxovis uflebis miniWeba,37 riTac 51 II muxli gaimeorebs germani-

is samoqalaqo kodeqsis analogiur normas. 

IV. piris gardacvalebis Sedegebi (51 III)

1. normis mizani da gamoyenebis sfero

 

adresatamde nebis gamovlenis misvliT nebis gamovlena xdeba nam-

dvili (51 I muxli). aqedan logikurad gamomdinareobs, rom adre-

satamde nebis misvlis Semdeg nebis gamomvleni piris gardacvaleba 

veRar moaxdens gavlenas nebis gamovlenis namdvilobaze (51 III muxli). 

kanonis es norma samoqalaqo brunvis simyaris interesebs emsaxureba,38 

radgan icavs nebis mimRebs, romelmac ar icis an gvian gaigo nebis 

gamomvleni piris gardacvalebis Sesaxeb, xolo TviTon ki saqmeebi 

ukve miRebul nebas miusadaga.39 magaliTad, Tu binis gamqiravebel-

ma Seatyobina damqiravebels binis qiravnobis xelSekrulebis moSlis 

Sesaxeb, gamqiraveblis gardacvaleba gavlenas ar moaxdens xelSe-

krulebis moSlaze, miT ufro, Tuki damqiravebelma amasobaSi ukve 

daiqirava axali bina.

kanonismieri warmomadgenlebisaTvis an memkvidreebisaTvis sav-

aldebuloa im nebis gamovlena, romelic gaakeTa nebis gamomvlenma 

gardacvalebamde an qmedunarianobis dakargvamde.40 gamonaklisi am 

wesidan SeiZleba maSin arsebobdes, roca adresatamde misuli nebis 

mixedviT nebis gamomxatvels valdebuleba piradad unda Seesrule-

bina, magaliTad, mwerlis oferti, rom is wlis bolomde axal romans 

Caabarebda gamomcemels (adresats), romelsac gamomcemelma aqcep-

tiT upasuxa, e.i. miiRo. marTalia, mwerlis gardacvaleba mis mier 

gamovlenili nebis namdvilobaze gavlenas ar axdens, magram 453 I 

muxlis mixedviT gardacvalebiT misi valdebuleba Sewydeba, radgan 

memkvidres ar SeuZlia am valdebulebis Sesruleba. albaT am gamo-

naklisis aRsaniSnavad iyenebs 51 III muxli gamoTqmas `namdvilobaze 

SeiZleba gavlena ar moaxdinos“.41 Cveulebriv, nebis gamomvleni piris 

gardacvaleba gavlenas ar axdens gamovlenili nebis namdvilobaze.

37 zoiZe, sk-is komentari, wigni I, 1999, mux. 51, gv. 172.

38 iqve.

39  Wendtland, in Beck OK BGB, 27.Aufl. Stand 01.05.2013, § 130 Rn. 7.
40  Wendtland, in Beck OK BGB, 27.Aufl. Stand 01.05.2013, § 130 Rn. 7.
41  samoqalaqo kodeqsis Tavdapirvel proeqtSi, romelic gansaxilvelad waredgina parla-

ments, iyo sxva redaqcia: `nebis gamovlenis namdvilobaze ar SeiZleba gavlena moaxdi-

nos...“. dRes moqmedi redaqciis kritika naxeT: kereseliZe, uzogadesi cnebebi, gv. 250.
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saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris 

#2/4/532,533 gadawyvetilebis safuZvelze, romelmac gaauqma suliT 

avadmyofobis an Wkuasustobis gamo piris qmeduunarod aRiarebis 

instituti, 2015 wlis 20 marts miRebuli kanoniT 51 III muxls daemata 

miTiTeba 1293 IV nawilze, ramac sakmaod bundovani gaxada am normis 

gamoyeneba am konkretul SemTxvevaSi. 

2. gamoyenebis winapirobebi

 

51 III muxlis gamoyenebis winapirobaa nebis gamovlenis miReba adre-

satis mier am nebis gamomvlenis gardacvalebamde. es wesi gamoiyeneba 

maSinac, roca gardacvlil pirs surda, rom nebis gamovlena misi gar-

dacvalebis Semdeg gamxdariyo namdvili.42 magaliTad, anderZis dam-

tovebelma anderZSi memkvidreebisagan moiTxova misi dasaCuqrebulis 

mimarT Cuqebis gauqmeba da gaCuqebuli qonebis gamoTxova.43 

mniSvneloba ara aqvs, Tu ramdeni droa gasuli nebis gamovlenasa 

da nebis gamomvleni piris gardacvalebas Soris. mTavaria, rom nebis 

gamovlena win unda uswrebdes am orive movlenas.

gardacvalebas unda gauTanabrdes piris gamocxadeba gardacvli-

lad (22-e muxli).

42 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 292.
43 Sdr. Jauernig, BGB Kommentar, 13. Aufl., 2009, § 130, Rn. 17.
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muxli 52. nebis gamovlenis ganmarteba

nebis gamovlenis ganmartebisas neba unda dadgindes gonivruli 

gansjis Sedegad, da ara martooden gamoTqmis sityvasityviTi azridan.

I. zogadi debulebebi .................................................................................... 303

1. normis mizani da nebis gamovlenis ganmartebis 

 aucilebloba ............................................................................................ 303

2. Tanafardoba kanonis ganmartebasTan .................................................. 304

3. kavSiri sxva normebTan .......................................................................... 305
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1. gonivruli gansja Tu sityvasityviTi gageba ..................................... 305

2. nebis mimRebis (adresatis) interesebis 

   upiratesoba ........................................................................................... 306

3. savaWro Cveulebebi da tradiciebi ..................................................... 307

4. pirTa ganusazRvreli wris mimarT nebis

   gamovlenis ganmarteba .......................................................................... 308

5. anderZis ganmarteba .............................................................................. 308

6. dumilisa da sxva konkludenturi moqmedebebis

   ganmarteba .............................................................................................. 309

a. dumili ........................................................................................... 309
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g. ganmartebis saerTo wesebi .......................................................... 310

7. ganmartebis SeuZleblobis Sedegi ....................................................... 310

I. zogadi debulebebi

1. normis mizani da nebis gamovlenis ganmartebis aucilebloba

 

samarTlebrivi Sedegis misaRwevad gamiznuli neba SeiZleba sxva-

dasxva formiT gamoixatos: moqmedebiT, umoqmedobiT, werilobiT, ze-

pirad, dumiliT da a.S. nebis gamovlenis formaTa am mravalferovne-

baSi didia imis albaToba, rom garigebis monawileebma gansxvavebuli 

mniSvnelobiT gaigon gamovlenili neba, vidre es nebis gamomvlens 

hqonda nagulisxmevi. gamovlenil nebaTa konfliqtis gadawyvetis sa-

marTlebriv saSualebas warmoadgens nebis gamovlenis ganmarteba. 

nebis gamovlenis ganmartebis aucilebloba warmoiSoba maSin, roca 

gamovlenili neba bundovani, arazusti da orazrovania1 da garigebis 

monawileebs gansxvavebulad esmiT misi Sinaarsi. naTlad da araoraz-

rovnad Camoyalibebul nebas ganmarteba ar sWirdeba, Tumca neba naT-

lad da araorazrovnad aris Camoyalibebuli Tu ara, esec ganmarteb-

is Sedegad unda dadgindes.2 erTi SexedviT naTeli da araorazrovani, 

1 Sdr. Bar/Zimmermann, Grundregeln des Europäischen Vertragsrechts, Teile I und II, 2002, S. 341 ff.
2 Sdr. Jauernig, BGB, 13. Aufl., 2009, § 133, Rn. 2.

1

2



304

lado Wanturia muxli 52

arcTu iSviaTad, SeiZleba sakmaod bundovanic ki iyos.

mxareTa neba unda ganimartos im SemTxvevaSi, rodesac arsebobs 

eWvis safuZveli nebis araswor an arasrul gamoxatvaSi, _ miiCnevs 

uzenaesi sasamarTlo Tavis erT-erT gadawyvetilebaSi.3 

nebismieri nebis gamovlena, miuxedavad misi formisa, maT Soris 

werilobiTic da sanotaro wesiT damowmebulic, aseve xelSekruleb-

is standartuli pirobebic (345) SeiZleba iyos ganmartebis sagani.4 

ganmartebis aucilebloba damokidebulia ara nebis gamovlenis for-

maze, aramed am nebis bundovnobaze.

52-e muxli Seicavs nebis gamovlenis ganmartebis zogad direqtivas, 

romlis mizanic aris garigebis monawileTaTvis sadavod qceuli neb-

is dadgena.5 amrigad, ganmartebis mizani aris ara nebis gamovlenisaT-

vis axali mniSvnelobis miniWeba, aramed garigebis monawileTa nebis 

dadgena.6 

2. Tanafardoba kanonis ganmartebasTan

nebis ganmartebis garda samoqalaqo kodeqsi icnobs aseve kanonis 

ganmartebis cnebas (2 II). orive ganmartebis mizani bundovani da sada-

vo debulebebis dazustebaa. kanonis ganmartebas zogadi xasiaTi aqvs, 

gamoiyeneba samarTlis yvela subieqtis mimarT da miznad isaxavs kan-

onis bundovani adgilebis erTiani gagebis uzrunvelyofas. nebis gam-

ovlenis ganmartebis mizani ki mxolod garigebis monawileTa Soris 

warmoSobili gaugebrobis garkvevaa, ris gamoc nebis gamovlenis gan-

martebas mniSvneloba mxolod garigebis monawileTaTvis aqvs.7 

meore mxriv, kanonis ganmartebas SeiZleba gavlena hqondes nebis 

gamovlenis ganmartebaze. es xdeba maSin, roca kanoni nebis gamovlen-

is ganmartebisaTvis kanonis normaze uTiTebs da kanonis am normis 

sasamarTloseuli interpretacia safuZvlad edeba nebis gamovlen-

is ganmartebas. magaliTad, 337-e muxli xelSekrulebaTa calkeuli 

gamonaTqvamebis ganmartebisas iTvaliswinebs sacxovrebeli adgilis 

princips. Tu sasamarTlo sacxovrebeli adgilis cnebis farTo defi-

nicias dauWers mxars, magaliTad, studentis swavlis adgilic iqneba 

miCneuli sacxovrebel adgilad, aman SeiZleba gavlena moaxdinos neb-

is gamovlenis ganmartebazec.

3  saq. uzenaesi sasamarTlos 2011 wlis 16 Tebervlis # as-908-856-201 gadawyvetileba, 

gv. 61.

4  Sdr. Bar/Zimmermann, Grundregeln des Europäischen Vertragsrechts, Teile I und II, 2002, S. 341-342.
5  zogierTi qveynis kanonmdebloba, magaliTad, safrangeTi, belgia, luqsemburgi, espaneTi 

da a.S. Seicavs nebis gamovlenis ganmartebis detalur wesebs. ix.: Bar/Zimmermann, Grundre-
geln des Europäischen Vertragsrechts, Teile I und II, 2002, S. 344.

6  germaniis samoqalaqo kodeqsis §133, gansxvavebiT qarTuli samoqalaqo kodeqsi, ar 

iyenebs `namdvili nebis“ cnebas, Tumca swored es igulisxmeba nebis dadgenaSi. Sdr. 

Wendtland, in Beck OK BGB, 27. Aufl. Stand 01.05.2013, § 133 Rn. 3.
7 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 320.

4

3

5

6



305

lado Wanturiamuxli 52

kanonTa ganmarteba iuridiuli meTodologiis nawilia da amitom 

misi ganxilva nebis gamovlenis ganmartebis konteqstSi ar aris mizan-

Sewonili.8 

3. kavSiri sxva normebTan

52-e muxli nebis ganmartebis gansazRvrisas centraluri normaa, 

magram misi gamoyenebisas mniSvnelovania sxva muxlebTan kavSiric. 

kerZod, xelSekrulebaTa ganmartebisas relevanturia 337-340-e mux-

lebis debulebebi, xelSekrulebaTa standartul pirobebSi bundo-

vani adgilebis ganmartebisas _ 345-e muxli da a.S. 

52-e muxlTan mimarTebaSi samoqalaqo kodeqsis sxva normebi gan-

martebis Taobaze damxmare, subsidiur rols TamaSobs. amitom maT 

ganmartebis subsidiuri wesebi SeiZleba ewodos.9 ganmartebis miznebi 

am normebSi gansxvavebulad aris gansazRvruli: 52-e muxlis mixedviT 

unda dadgindes neba gonivruli gansjis Sedegad, xolo 337-e muxlis 

Tanaxmad, upiratesoba unda mieniWos aqceptantis mier nebis gagebas,10 

Tumca `gonivruli gansja“ arc am SemTxvevaSi unda darCes gamoyeneb-

is gareSe.

II. ganmartebis meTodebi

1. gonivruli gansja Tu sityvasityviTi gageba

52-e muxli adgens gonivruli gansjis Sedegad nebis dadgenis prin-

cips da gamoricxavs nebis sityvasityviTi gagebis principis gamoyene-

bas, romelsac bevri marTlwesrigi ganamtkicebs.11 

gonivruli gansjis Sedegad nebis dadgena moiTxovs imis garkve-

vas, Tu ra igulisxmes garigebis monawileebma gamoxatul nebaSi. es ki 

iZleva imis SesaZleblobas, rom upiratesoba mieniWos maT nebas da 

ara garigebaSi sityvierad gamoxatuls (falsa demonstratio non nocet).12 
magaliTad, Tu mxareebs xelSekrulebaSi Cawerili aqvT ijara, xolo 

sinamdvileSi dadebuli aqvT binis qiravnobis xelSekruleba, ijara 

unda ganimartos rogorc qiravnoba aqedan gamomdinare samarTle-

8 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. 2009, § 18 I Rn. 3.
9 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 18 II 1 Rn. 4.
10 susg samoqalaqo,samewarmeo da sxva kategoriis saqmeebze, 7/2007, gv.62

11  mag., ruseTis samoqalaqo kodeqsis mux. 431-e mixedviT, `xelSekrulebis pirobebis gan-

martebisas sasamarTlo mxedvelobaSi iRebs xelSekrulebaSi mocemuli sityvebisa da 

gamoTqmebis sityvasityviT mniSvnelobas“. igives ganamtkicebs dsT-is modeluri samoqa-

laqo kodeqsi da mis safuZvelze miRebuli samoqalaqo kodeqsebi. analogiuri midgomaa 

inglisur samarTalSic: Bar/Zimmermann, Grundregeln des Europäischen Vertragsrechts, Teile I und 
II, 2002, S. 345.

12  romauli samarTlis principi, romlis Tanaxmad mcdari saxelwodeba ar axdens gavlenas 

mxareTa SeTanxmebis Sinaarsze.

7
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brivi SedegebiT.13 

amasTan, nebis gamovlenis interpretaciisaTvis aucilebelia imis 

gaTvaliswinebac, Tu ra saboloo Sedegs isaxavda samarTlebrivi ur-

TierTobis monawile miznad.14 

marTalia, aRiarebulia, rom nebis gamovlenis ganmarteba unda 

ganxorcieldes nebis mimRebis Semecnebis (gagebis) SesaZleblobaTa 

gaTvaliswinebiT,15 magram es ar iZleva nebis mimRebis mier gagebis 

SesaZleblobaTa kriteriumebs. amitom nebis gamovlenis ganmarteb-

is dros gaTvaliswinebuli unda iyos yvela xelSesaxebi garemoeba, 

romelic am SemTxvevas axasiaTebs,16 maT Soris is, Tu ra mizans isax-

avda mxare xelSekrulebis dadebisas.17 

nebis gamovlenasTan dakavSirebuli xelSesaxebi garemoebebis gaT-

valiswineba gulisxmobs Semdegi sakiTxebis garkvevas: SeeZlo Tu ara 

nebis mimRebs gamovlenili neba iseve gaego, rogorc es nebis gamomv-

lenma igulisxma? ra garemobebi laparakobs imis sasargeblod an saw-

inaaRmdegod, rom mimRebs nebis gamovlena ise unda gaego, rogorc es 

nebis gamomvlenma igulisxma? magaliTad, Tu nebis mimRebi iuristia, 

mas ise unda gaego esa Tu is debuleba, rogorc amas sasamarTlo 

praqtika an iuridiuli literatura aRiarebs.18 SeiZleboda Tu ara 

garemoebaTagan gamomdinare nebis gamomvlens eWvi Sehparvoda, rom 

mis naTqvams sxvanairad gaigebdnen da a.S.19 

2. nebis mimRebis (adresatis) interesebis upiratesoba

marTalia, 52-e muxli upiratesobas ar aniWebs arc nebis gamom-

vlenis da arc nebis mimRebis Semecnebis (gagebis, aRqmis) SesaZle-

blobas da Sefasebis sazomad `gonivrul gansjas“ adgens, magram 

kodeqsi zogierT SemTxvevaSi mainc nebis mimRebis interesebis dac-

vas uWers mxars. magaliTad, 337-e muxlSi relevanturia aqceptantis 

sacxovrebeli adgili, xelSekrulebis standartuli pirobebis bund-

ovani adgilebi ganimarteba meore mxaris sasargeblod da a.S. (345). es 

zogadi wesidan gamonaklisia da 52-e muxlis principi namdvili nebis 

dadgenis Sesaxeb xelSeuxebeli rCeba.

337-e muxliT gaTvaliswinebuli aqceptantis upiratesobis princi-

pi ukana planze gadaiwevs, Tuki aqceptantis sacxovrebel adgilze 

miRebuli gageba ewinaaRmdegeba gonivruli gansjis Sedegad savarau-

13  Sdr. Bar/Zimmermann, Grundregeln des Europäischen Vertragsrechts, Teile I und II, 2002, S. 342.
14  saq. uzenaesi sasamarTlos 2011 wlis 28 ivnisis # as-377-357-2011 gadawyvetileba, susg 

samoqalaqo saqmeebze 10/2012, gv 2-4.

15 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 18 II 2 Rn. 7.
16 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 322.

17  saq. uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 28 ivnisis gad-

awyvetileba, # 377-357-2011, gv. 1290.

18 Sdr. Schiemann, in Staudinger BGB, Eckpfeiler des Zivilrechts, 2011, C Rn. 47.
19 dawvrilebiT ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 322.

11
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do gagebas. amitomac Tanamedrove samarTalSi aRiarebulia, rom neb-

is dasadgenad sakmarisi ar aris konkretulad am kontrahentis (nebis 

mimRebis) gagebis horizonti da misi Canacvleba xdeba `obieqturi me-

same piriT“.20 am mosazrebas ganamtkicebs 52-e muxlic. `gonivrulad 

ganmsjeli piri“ aris swored es obieqturi mesame piri. aqedan ga-

momdinare, gadamwyvetia, Tu rogor gaigebda nebis gamovlenas nebis 

adresatis adgilze myofi sxva gonivrulad moazrovne adamiani.21 

sasamarTlo praqtika saqarTveloSi mxars uWers am midgomas. 

magaliTad, Tbilisis saapelacio sasamarTlos azriT, xelSekrule-

baSi gamovlenili nebis ganmartebisas ganmsazRvrelia mniSvneloba, 

romelic SeiZleboda mieniWebina warmosaxviT gonier adamians, Cay-

enebuls aRniSnuli nebis adresatis mdgomareobaSi.22 

3. savaWro Cveulebebi da tradiciebi

nebis gamovlenis ganmartebisas savaWro Cveulebebisa da tradicieb-

is gamoyenebis SesaZleblobas iTvaliswinebs 339-e muxli. 2 IV muxliT 

gaTvaliswinebuli Cveulebebisagan gansxvavebiT, romlebic samarT-

lis wyaros warmoadgens, savaWro Cveulebebi da tradiciebi aseTad 

ar miiCneva, radgan isini normis saxiT ar aris Camoyalibebuli.23 

savaWro Cveulebebi da tradiciebi warmoiSoba samewarmeo saqmi-

anobis ama Tu im sferos warmomadgenelTa mier urTierTSeTanxmebu-

li da xangrZlivi gamoyenebis Sedegad da, rogorc wesi, konkretul 

dargSi, magaliTad, vaWrobis an mSeneblobis sferoSi da a.S.24 kanonis 

dispoziciuri normebis SemTxvevaSi nebis gamovlenis ganmartebisas 

savaWro Cveulebebsa da tradiciebs upiratesoba unda mieniWos.

savaWro Cveulebebis roli gansakuTrebiT didia saerTaSoriso 

savaWro urTierTobebSi. am urTierTobebis monawileebs moeTxove-

baT, magaliTad, iseTi gamoTqmebis codna, rogoricaa fob25 an cif26 da 

a.S., xolo nebis mimRebs SeuZlia imaze miTiTeba, rom mis mimarT ga-

moTqmuli sityvebi gaigo ise, rogorc es miRebulia mocemul sfero-

Si. aseTi gageba ki savaldebulo iqneba nebis gamomvlenisaTvisac, 

miuxedavad imisa, icoda man am konkretuli wesis arsebobis Sesaxeb 

Tu ara. mTavaria, rom nebis gamomvleni saqmiani wreebis mocemul 

kategorias ganekuTvnebodes.27 

viTareba icvleba, roca garigebis monawileebi, an erTi monawile 

20 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 18 II 2 Rn. 12.
21  Sdr. Bar/Zimmermann, Grundregeln des Europäischen Vertragsrechts, Teile I und II, 2002, S. 346.
22 Tbilisis saapelacio sasamarTlos 2011 wlis 6 seqtembris ganCineba # 2b/1375-11

23 Sdr. Singer, in Staudinger BGB, 2004, § 133, Rn. 66.
24 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 325.

25 Free on board.
26 Cost, insurance, freight.
27 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 326.
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mainc, ar ganekuTvnebian saqmiani wreebis erTsa da imave kategorias. 

am dros, sasurvelia, ganmartebisas gamoyenebuli iyos nebis mimRebis 

Semecnebis (gagebis) SesaZlebloba. magaliTad, internetiT sargeblo-

bis xelSekrulebis dadebisas gamoiyeneba e.w. ̀ nulovani tarifi“, rac 

niSnavs gansazRvruli xangrZlivobis satelefono saubrebs (magal-

iTad, 60 wuTi) fiqsirebul tarifad. amitom `nulovani“ ar niSnavs 

ufasos, ramac momxmarebeli SeiZleba SecdomaSi Seiyvanos.28 

4. pirTa ganusazRvreli wris mimarT nebis gamovlenis ganmarteba

pirTa ganusazRvreli wris mimarT gakeTebuli nebis gamovlenis, 

magaliTad, jildos sajarod dapireba, fasiani qaRaldebis gamoSveba 

birJaze, aqcionerTa saerTo krebis mowveva da a.S., ganmartebisas 

nebis gamomvleni ver gaiTvaliswinebs yvela im SesaZlo adresatis 

aRqmis unars, gagebis SesaZleblobas. amitom aseTi nebis gamovlen-

is ganmartebis dros gadamwyvetad miiCneva am urTierTobis saSualo 

monawilis Semecnebis (aRqmis) SesaZleblobani an, Tu nebis gamovlena 

specialistTa gansazRvruli wrisadmia mimarTuli, aseve maTi saSua-

lo SesaZleblobani.29 

pirTa ganusazRvreli wrisadmi, magram specialistebis mimarT ga-

keTebuli nebis gamovlenis magaliTia fasiani qaRaldebis birJaze 

gakeTebuli gancxadebebi. am dros gamoyenebuli specialuri ter-

minebis gageba moeTxovebaT, pirvel rigSi, sabirJo maklerebs da sxva 

specialistebs. nebis ganmartebisas maTi specialuri codna da ga-

mocdileba unda iqnes gaTvaliswinebuli.

5. anderZis ganmarteba

anderZi ar ganekuTvneba nebis miRebasavaldebulo garigebaTa kat-

egorias da misi namdvilobisaTvis gamovlenili nebis miReba adresa-

tis mier ar aris aucilebeli. es gavlenas axdens anderZis ganmarteb-

is Taviseburebebze. 

anderZis ganmartebisaTvis mTavaria TviT mamkvidreblis neba da ara 

am nebis gamovlenis adresatebis (memkvidreebis) Semecnebis (gagebis) 

SesaZleblobebi. am dros unda dadgindes mamkvidreblis neba. am miz-

niT SeiZleba gamoyenebul iqnes yvela garemoeba, faqti Tu nivTmt-

kicebuleba, romelic ama Tu im formiT kavSirSi imyofeba moanderZis 

mier nebis gamovlenasTan: piradi werilebi, SesaZlo memkvidreebTan 

piradi damokidebuleba da a.S.30 

28 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 326.

29 Sdr. Larenz/Wolf, AT des bürg. Rechts, 9. Aufl., 2004, § 28, C II Rn. 81 ff.
30 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 328.
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anderZis ganmartebis gzas zogierT SemTxvevaSi samoqalaqo kod-

eqsi ganamtkicebs, magaliTad, 1348 II muxlis Tanaxmad, Tu anderZiT 

ramdenime memkvidrea daniSnuli, magram masSi erTis wilia gansaz-

Rvruli, sxvebis ki _ ara, maSin es ukanasknelni Tanabrad miiReben 

danarCen qonebas.

6. dumilisa da sxva konkludenturi moqmedebebis ganmarteba

a. dumili

dumili nebis gamovlenis specifikuri formaa da samoqalaqo kode-

qsi mxolod gansazRvrul SemTxvevebSi ukavSirebs mas samarTlebriv 

Sedegebs. Cveulebriv dumils raime samarTlebrivi mniSvneloba ara 

aqvs.31 an dumili niSnavs uars garigebis dadebaze. magaliTad, 330 I 

muxlis Tanaxmad, Tanmyofi pirisaTvis gakeTebuli oferti maSinve 

unda iqnes miRebuli. dumili am SemTxvevaSi niSnavs ofertis uaryo-

fas. am zogado wesidan arsebobs gamonaklisi.

dumili, rogorc nebis gamovlena, SeiZleba gaTvaliswinebuli iyos 

TviT kanoniT. magaliTad, 335 I muxlis mixedviT mewarmis dumili 

miRebul ofertze CaiTvleba aqceptad. 

dumili garigebis dadebaze Tanxmobad CaiTvleba im SemTxvevaSic, 

roca garigebis mxareebi winaswar iyvnen SeTanxmebuli, rom maT mier 

gansazRvrul situaciaSi dumili CaiTvleba Tanxmobad.32 magaliTad, 

Tu xelSekrulebis vadis gasvlamde sami TviT adre mxare ar ganacx-

adebs, xelSekrulebis Sewyvetis Sesaxeb, xelSekruleba gagrZelebu-

lad iTvleba kidev erTi wliT.

dumili SeiZleba Sefasdes movaleobis darRvevad, roca saxelSe-

krulebo molaparakebebSi an xelSekrulebis Sesrulebisas kontra-

hentisagan pasuxia mosalodneli.33 

b. konkludenturi moqmedebebi

 

konkludenturi moqmedebebis dros nebis gamovlena gamomdinare-

obs faqtobrivad ganxorcielebuli moqmedebidan, e.i. am SemTxveva-

Si moqmedeba uTiTebs nebis gamovlenaze. magaliTad, supermarketSi 

saqonlis aReba da molaresTan misvla fasis gadasaxdelad ukve mi-

aniSnebs piris mier nasyidobis xelSekrulebis dadebis nebaze.34 

31 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 345.
32 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 346.
33 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 349.
34 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 334.
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g. ganmartebis saerTo wesebi

rogorc dumili, ise konkludenturi moqmedebebi warmoadgenen 

nebis gamovlinebebs da maTi ganmartebis mimarT gamoiyeneba 52-e mux-

li. orive SemTxvevaSi unda dadgindes namdvili neba.

7. ganmartebis SeuZleblobis Sedegi

nebis gamovlenis ganmartebis SeuZleblobis Sedegi gansxvave-

bulia imis mixedviT, Tu konkretulad ras exeba nebis gamovlena. 

magaliTad, Tuki nebis gamovlenis mizani aris xelSekrulebis dadeba 

da mxareebi gansxvavebulad igeben ofertis debulebas, ganmartebis 

SeuZleblobisas xelSekruleba ar daideba.35 

Tuki nebis gamovlena ganmartebis Sedegadac centralur sakiTxeb-

Si bundovania an arasrulyofili, maSin mas garigebis namdvilobisaT-

vis aucilebeli gansazRvruloba aklia da amitom garigeba baTilia.36 

35 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. 2009, § 18 I Rn. 2.
36 Sdr. Schiemann, in Staudinger BGB, Eckpfeiler des Zivilrechts, 2011, C Rn. 59.
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muxli 53. garigebis ararseboba misi Sinaarsis daudgenlobis gamo

garigeba ar arsebobs, Tu arc garegnuli gamoxatvidan da arc sxva 

garemoebebidan ar SeiZleba zustad dadgindes garigebis Sinaarsi. 

I. zogadi debulebebi

53-e muxli Seicavs garigebis warumatebeli ganmartebis erT konk-

retul SemTxvevas. kerZod, roca arc garegnuli gamoxatviT da arc 

sxva garemoebebiT ar dgindeba garigebis Sinaarsi. aseT SemTxvevaSi 

saxezea ara baTili garigeba, aramed garigeba saerTod ar arsebobs. 

53-e muxlis gamoyenebis winapiroba aris garigebis Sinaarsis zustad 

dadgenis SeuZlebloba. es SemTxvevebia maSin, roca garigebas, magali-

Tad, xelSekrulebas, aklia xelSekrulebis arsebiTi pirobebi (327 I).

garigebis Sinaarsis dadgenis SeuZleblobisaTvis mniSvneloba ara 

aqvs garigeba werilobiTi formiTaa dadebuli Tu zepiri SeTanxmebis 

safuZvelze.1 

II. samarTlebrivi Sedegi

Tu garigeba ar arsebobs imis gamo, rom SeuZlebelia misi Sinaar-

sis dadgena, cxadia, mxareTa nebis gamovlenas dasaxuli samarTle-

brivi Sedegi ar mohyveba. 

1  saq. uzenaesi sasamarTlos 2005 wlis 22 dekembris # as-650-943-05 gadawyvetileba.
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muxli 54. marTlsawinaaRmdego da amoraluri garigebani

baTilia garigeba, romelic arRvevs kanoniT dadgenil wessa da 

akrZalvebs, ewinaaRmdegeba sajaro wesrigs an zneobis normebs.
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1. normis mizani ......................................................................................... 312

2. gamoyenebis sfero ................................................................................. 313
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I. zogadi debulebebi

1. normis mizani

 

54-e muxli Seicavs garigebis Sinaarsis kontrolis ganmsazRvrel 

centralur normas da ganamtkicebs kerZo avtonomiis SezRudvis ram-

denime SemTxvevas. garigeba SeiZleba baTili iyos imis gamo, rom misi 

Sinaarsi ewinaaRmdegeba kanons, sajaro wesrigs an zneobis normebs. 

muxlis formulireba zogadia da is ar akonkretebs, Tu rome-

li kanonis, sajaro wesrigis an zneobis romeli normebis darRveva 

1
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2

3

4

5

iwvevs garigebis baTilobas. am gagebiT iTvleba, rom norma Seicavs 

ganmartebis wess kanonis normis dakonkretebis gareSe.1 

normis mizani aris aseve zogadad marTlwesrigsa da samoqalaqo 

samarTals Soris kavSiris uzrunvelyofa da imis dafiqsireba, rom 

garigebis namdviloba ar aris mxolod samoqalaqo kodeqsis normebze 

damokidebuli. sxva kanonebiT dadgenilma SezRudvebma da wesebma 

aseve SeiZleba moaxdinos gavlena garigebis namdvilobaze.

2. gamoyenebis sfero

54-e muxliT gaTvaliswinebuli SezRudvebi gamoiyeneba yvela 

garigebis, rogorc calmxrivi (magaliTad, anderZi), ise ormxrivi 

(magaliTad, xelSekruleba) da mravalmxrivi garigebis mimarT. magal-

iTad, partniorTa saerTo krebis gadawyvetilebac SeiZleba iyos 

baTili imis gamo, rom is ewinaaRmdegeba kanoniT dadgenil akrZalvas. 

muxlis moqmedeba vrceldeba garigebebze da ara mxolod nebis gamo-

vlinebebze, magaliTad, ofertsa da aqceptze, rogorc xelSekruleb-

is dasadebad mimarTul nebis gamovlinebebze, es SezRudvebi ar unda 

gavrceldes.2 

54-e muxli gamoyofs `sami saxis faseulobas“,3 romelTa darRveva 

iwvevs garigebis baTilobas: kanoniT dadgenili wesi da akrZalva, saja-

ro wesrigi da zneobis normebi. 

garigebis baTiloba 54-e muxliT gaTvaliswinebuli garigebebis 

centraluri samarTlebrivi Sedegi da debulebaa.

II. garigebis baTiloba

1. cneba

garigebis baTilobis legalur definicias samoqalaqo kodeqsi ar 

Seicavs da mxolod imiT Semoifargleba, rom gansazRvruli pirobeb-

is darRveviT dadebul garigebebs baTilad aRiarebs. amitom baTilo-

bis cneba da Sinaarsi kanonis normebisa da literaturaSi arsebuli 

mosazrebebis analizis safuZvelze unda ganisazRvros.4 

baTilia garigeba, Tu is ar iwvevs garigebis monawileebis mier 

dasaxuli samarTlebrivi Sedegis dadgomas, radgan moqmedi samar-

Tali garigebis monawileTa mier ganxorcielebul nebis gamovlenasa 

da sxva qmedebas samarTlebrivad dauSveblad miiCnevs.5 magaliTad, 

1 Sdr. Wendtland, in Beck OK BGB, 27. Aufl. Stand 01.05.2013, § 134 Rn. 2.
2 Sdr. Wendtland, in Beck OK BGB, 27. Aufl. Stand 01.05.2013, § 134 Rn. 4.
3 zoiZe, sk-is komentari, wigni I, mux. 54, gv. 176.

4  iqve. gv. 177; kereseliZe, uzogadesi cnebebi, 2009, gv. 261-265; Wanturia, samoqalaqo 

samarTlis zogadi nawili, 2011, gv. 385-393.

5 Sdr. iqve. 2011, gv. 385.
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Tu miwis nakveTis nasyidobis xelSekruleba ar aris werilobiT ga-

formebuli, xolo SemZeni _ sajaro reestrSi registrirebuli, aseTi 

nasyidoba miiCneva baTilad da sakuTrebis ufleba ar warmoiSoba. 

garigebis baTiloba kanoniT gaTvaliswinebuli samarTlebrivi 

Sedegia. amitom garigebis baTilobis mizezebi, mosalodneli Sedege-

bi, garigebis naklis gamosworebis CaTvliT, kanoniT ganisazRvreba. 

amis Sesabamisad erTmaneTisagan gansxvavdeba baTili garigebis sax-

eebi.

2. baTili garigebis saxeebi

a. ucilod baTili (arara) garigeba

 

ucilod baTili (arara) garigeba ewodeba iseT garigebas, romelic 

dadebisTanave baTilia da monawileTa mier ganzraxul samarTlebriv 

Sedegs ar warmoSobs (61 I).6 aseTi garigebiT gaTvaliswinebuli sa-

marTlebrivi Sedegi ar dadgeba arc garigebis uSualo monawileebis 

da arc mesame pirebis mimarT. garigeba dadebisTanave baTilia da 

mas namdvilad ver gadaaqcevs verc garigebis monawileTa Semdgomi 

moqmedeba, verc saxelmwifo organos mxridan mowoneba an sasa-

marTlos gadawyvetileba. kanoni ar iTvaliswinebs baTili garigeb-

is gamosworebis SesaZleblobas. gamonakliss warmoadgens meryevad 

baTili garigebebi (63 I).

baTili garigebis baTilad miCnevisaTvis ar aris savaldebulo 

raime proceduris dacva: Secileba, garigebis baTilobis moTxovna 

an sasamarTlos mier misi miCneva baTilad, radgan ucilod baTili 

(arara) garigeba baTilad iTvleba misi dadebis momentidan.7

b. nawilobrivad baTili garigeba

nawilobrivad baTilia garigeba, Tuki is mTlianobaSi namdvilia, 

magram misi esa Tu is nawili samarTlebrivad uvargisia da es ar 

iwvevs mTlianad garigebis baTilobas. 

nawilobrivad baTili garigebebis SemTxvevaSi 54-e muxlis Si-

naarsi gavrceldeba garigebis erT an ramdenime nawilze, Tuki am naw-

ilebis calke gamoyofa SesaZlebelia ise, rom aman ar gamoiwvios 

mTlianad garigebis baTiloba. magaliTad, Tuki Sps-is wesdeba part-

niors ukrZalavs wilis gadacemas memkvidreobiT, es gamoiwvevs ara 

mTlianad wesdebis baTilobas, aramed mxolod memkvidreobiT wilis 

6  baTili da ucilod baTili (arara) garigeba sinonimebs warmoadgens da samarTlebrivad 

maT Soris gansxvaveba ar arsebobs.

7 ix. 61 I muxlis koment.
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gadacemis amkrZalavi normis baTilobas.8 

g. meryevad baTili garigeba 

meryevad baTilia garigeba, romelic dadebis momentSi baTilia, ma-

gram SeiZleba gaxdes namdvili, Tuki uflebamosili piri moiwonebs 

mas (63 I). 

ucilod baTili garigebisagan gansxvavebiT, garigebis monaw-

ileebs SeuZliaT garigebis dadebisas daSvebuli Secdomis an naklis 

gamosworeba, ris Sedegadac garigeba namdvili gaxdeba. amis SesaZle-

bloba kanoniT unda iyos gaTvaliswinebuli, rogorc es 63 I muxlSia 

gaTvaliswinebuli. 

am saxis garigebis Tavisebureba isaa, rom garigeba meryeobs namd-

vilobasa da baTilobas Soris: kanoniT gaTvaliswinebuli moTxovnis 

(magaliTad, Tanxmobis gacema) Sesruleba gamoiwvevs garigebis namd-

vilobas, xolo am moTxovnis Seusrulebloba _ garigebis baTilobas. 

kanoni gansxvavebulad awesrigebs sakiTxs imis Sesaxeb, Tu rodidan 

unda CaiTvalos meryevad baTili garigeba namdvilad: dadebis momen-

tidan Tu kanoniT gaTvaliswinebuli moTxovnis Sesrulebis momen-

tidan. amitom es sakiTxi yovel konkretul SemTxvevaSi unda Semowm-

des. magaliTad, Tu kanonieri warmomadgeneli 63 I muxlis mixedviT ar 

gascems Tanxmobas, maSin garigeba baTili iqneba dadebis momentidan, 

e.w. ex tunc.9 101 I muxlis Tanaxmad, Semdgom Tanxmobas (mowonebas) aqvs 

ukuqceviTi Zala garigebis dadebis momentisaTvis, e.i. garigeba nam-

dvilad CaiTvleba ara Tanxmobis miRebis, aramed garigebis dadebis 

momentidan. 

meryevad baTili garigebebis magaliTebia 63 I, 64 I, 66-e da 67-e, 99 

III, 102-e muxlebiT gaTvaliswinebuli SemTxvevebi. 

d. fardobiTad baTili garigeba

fardobiTad baTil garigebad SeiZleba CaiTvalos garigeba, romel-

ic mTlianobaSi namdvilia, magram konkretuli piris an pirebis mi-

marT mas iuridiuli Zala ara aqvs. magaliTad, sps-is partniorebis 

urTierTSeTanxmeba, rom isini gamoricxaven erT-erTi partnioris 

pasuxismgeblobas sazogadoebis kreditorebis winaSe, SeiZleba maT-

Tvis iuridiuli Zalis mqone iyos, magram mesame pirebisaTvis aseTi 

SeTanxmeba iuridiuli Zalis armqonea.10 

8 ix. mux. 62 koment.

9 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 23 Rn. 27.
10 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 399.

muxli 54

9

10

11



316

lado Wanturia

3. sacilo garigeba

sacilo garigeba dadebis momentSi namdvilia, magram Secilebis 

(e.i. misi gauqmebis moTxovnis) Sedegad kargavs iuridiul Zalas, e.i. 

xdeba baTili. sacilo garigeba Secilebis gamo baTilad CaiTvleba 

ara Secilebis momentidan, aramed misi dadebis momentidan.11 

sacilo garigebis gavrcelebuli SemTxvevebia SecdomiT, motyue-

biT an iZulebiT dadebuli garigebebi.12 

gansxvavebiT zogierTi qveynis kanonmdeblobisagan, sacilo 

garigebis baTilobisaTvis sakmarisia dainteresebuli piris mier me-

ore mxaris mimarT Secileba da garigebis baTilobisaTvis sasamarT-

los gadawyvetileba savaldebulo ar aris.13 

III. kanonis sawinaaRmdego garigebebi

1. kanonis cneba

54-e muxli ar Seicavs kanonis cnebas. amitom kanonis, rogorc 

normatiuli aqtis, gageba unda moxdes normatiuli aqtebis Sesaxeb 

kanonisa da samoqalaqo kodeqsis Sesabamisi normebis safuZvelze. 

aqedan gamomdinare, kanonis cneba 54-e muxlSi gagebuli unda iqnes 

farTod da masSi moiazreba rogorc kanoni formaluri gagebiT14 , ise 

materialuri gagebiT, e.i. yvela normatiuli aqti, romelic garigeb-

is Sinaarsis gansazRvrisaTvis relevantur normebs Seicavs. kanonis 

aseTi gageba Seesabameba 2 I, III muxlis Sinaarss. 

54-e muxli erTmaneTisagan ganasxvavebs kanoniT dadgenili wesisa 

da kanoniT dadgenili akrZalvis darRvevas.

54-e muxli gansazRvravs garigebis kanonsawinaaRmdegobis mxolod 

samoqalaqo-samarTlebriv Sedegs garigebis baTilobis saxiT, Tundac 

es kanoni ar ganekuTvnebodes samoqalaqo samarTals da iyos, magal-

iTad, sajaro samarTlis sferodan. magaliTad, narkotikebiT akrZa-

luli vaWroba dasjadia sisxlis samarTlis wesiT, magram narkotike-

bis nasyidobis xelSekrulebebi baTilia samoqalaqo samarTlisaTvis. 

amiT samoqalaqo kodeqsi 54-e muxlis wyalobiT Tavis adgils ika-

vebs marTlwesrigSi da uzrunvelyofs mis erTianobasa da harmoni-

ulobas.15 

11 ix. mux. 59 II koment.

12 ix. mux. 72-89 koment.

13  dsT-is modeluri samoqalaqo kodeqsi da mis safuZvelze Seqmnili yvela samoqalaqo 

kodeqsi garigebis baTilad aRiarebisaTvis aucileblad miiCnevs sasamarTloSi mimarT-

vas da sasamarTlos gadawyvetilebas.

14 ix. mux. 2 koment.

15 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 26 I 1 Rn. 2.
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xelyofs Tu ara garigeba kanoniT dadgenil wess an akrZalvas da 

ra samarTlebrivi Sedegi unda mohyves am xelyofas, garigebis gan-

martebis Sedegad unda dadgindes. Sedegi SeiZleba iyos zianis anaz-

Raurebis dakisreba, magram ara garigebis baTiloba.16 

2. kanoniT dadgenili wesi

 

kanoniT dadgenili wesis darRveva yovelTvis SeiZleba ar iwvevdes 

garigebis baTilobas. amitom am wesis darRvevis samarTlebrivi Sede-

gi ganmartebis safuZvelze unda dadgindes. magaliTad, sanitariu-

li wesebis darRveviT restornis funqcionireba ar iwvevs dadebuli 

xelSekrulebebis baTilobas da aman restornisaTvis mxolod jarimis 

dakisreba gamoiwvios. 

zogierT SemTxvevaSi garigebis dasadebad SeiZleba gaTval-

iswinebuli iyos Tanxmobis aucilebloba. Tanxmobis ararsebobis sa-

marTlebrivi Sedegi aqac SesaZloa gansxvavebuli iyos. magaliTad, 

Tuki garigebis dadebas sWirdeba saxelmwifo organos nebarTva, ma-

Sin am nebarTvis gareSe dadebuli garigeba baTilia. magaliTad, sa-

medicino saqmianobis licenziis gareSe dadebuli samedicino momsax-

urebis xelSekruleba aris baTili, radgan is kanonsawinaaRmdegoa.17 

Tu garigebis dadebas sWirdeba kerZosamarTlebrivi Tanxmoba, aseTi 

garigeba, rogorc wesi, ar iqneba baTili.18 

3. kanoniT dadgenili akrZalva

Tu sxva ram ar gamomdinareobs amkrZalavi kanonidan, garigeba, 

romelic amkrZalav kanons ewinaaRmdegeba, baTilia.19 kanoni amkrZa-

lavad CaiTvleba, Tuki misi norma garigebis Sinaarss an aseTi garigeb-

is dadebas dauSveblad miiCnevs.20 

amkrZalavi kanonebis umetesoba sajaro-samarTlebrivia da kerZo 

samarTlis sferos scildeba, magaliTad, sisxlis samarTlis kodeq-

si, administraciul samarTaldarRvevaTa Tu sagadasaxado kodeqsebi 

da a.S. es kanonebi ar Seicaven miTiTebas imaze, rom maT sawinaaRm-

degod dadebuli garigebebi baTilia. magaliTad, sisxlis samarTlis 

kodeqsis 158 I muxlis Tanaxmad, kerZo saubris unebarTvod Cawera 

danaSauls warmoadgens, magram sisxlis samarTlis kodeqsi arafers 

ambobs imaze, xelSekruleba kerZo saubris Caweris Sesaxeb baTilia 

Tu ara. aseTi daskvna unda gakeTdes sisxlis samarTlis amkrZalav 

16 Sdr. Wendtland, in Beck OK BGB, 27. Aufl., Stand 01.05.2013, § 134 Rn. 10.1.
17  saq. uzenaesi sasamarTlos 2004 wlis 15 dekembris # as-426-745-04 gadawyvetileba, susg 

samoqalaqo saqmeebze, 9/2005, gv. 11.

18 Sdr. Wendtland, in Beck OK BGB, 27. Aufl. Stand 01.05.2013, § 134 Rn. 14.
19 Sdr. Wendtland, in Beck OK BGB, 27. Aufl. Stand 01.05.2013, § 134 Rn. 12.
20 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 26 I 1 Rn. 2.
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normasa da 54-e muxlis Sinaarss Soris logikuri kavSiris damyare-

biT. 

amkrZalav kanonSi SeiZleba saerTod ar figurirebdes gamoTqmebi 

`akrZalulia“, ̀ dauSvebelia“, ̀ ar SeiZleba“ da a.S. amitom imis gansaz-

Rvra, kanoni amkrZalavia Tu ara, unda moxdes ganmartebis safuZv-

elze. ganmartebiTve unda dadgindes, ra samoqalaqo-samarTlebrivi 

Sedegi SeiZleba mohyves kanonis darRvevas. amis mixedviT erTmaneT-

isagan ganasxvaveben relatiur akrZalvasa da absolutur akrZalvas. 

relatiuri akrZalvebis Semcveli kanonis darRveva ar iwvevs 

avtomaturad garigebis baTilobas, radgan aseTi kanonebiT ikrZaleba 

ara garigebis Sinaarsi, aramed misi Tanamdevi garemoebebi da procese-

bi. magaliTad, quCaSi malfuWebadi kvebis produqtebis akrZalvis mi-

uxedavad, quCaSi dadebuli am produqtebis nasyidobis xelSekruleba 

ar iqneba baTili, Tundac gamyidvels am saqmianobisaTvis policiam 

jarima gadaaxdevinos. 

rTulia sakiTxis gadawyveta maSin, roca saqme exeba nebarTvasav-

aldebulo (licenzia) saqmianobis ganxorcielebas saTanado nebarT-

vis gareSe. magaliTad, iqneba Tu ara aralicenzirebuli afTiaqis 

mier dadebuli wamlebis nasyidobis xelSekruleba baTili? samedici-

no dawesebulebis mier licenziis gareSe dadebuli garigebebi sasa-

marTlom baTilad CaTvala.21

amrigad, relatiuri akrZalvis Semcveli normebis darRvevis sa-

marTlebrivi Sedegis gansazRvra ar aris ioli. 

absoluturi akrZalvis Semcveli kanonis sawinaaRmdegod dadebu-

li garigebis samarTlebrivi Sedegis gansazRvra ufro martivia, rad-

gan am dros kanoni krZalavs garigebis Sinaarss, ris gamoc garigeba 

baTilad unda iqnes miCneuli. Tumca garkveuli klasifikacia aqac 

aris aucilebeli. magaliTad, Tuki xelSekrulebis orive mxarem ico-

da, rom isini arRvevdnen amkrZalav kanons, maSin garigeba baTilia 

orivesaTvis. magram, Tuki daRvevis Sesaxeb icoda garigebis mxolod 

erTma monawilem, maSin garigeba baTili iqneba mxolod am erTi monaw-

ilis mimarT da meore mxares ar mouwevs garigebiT miRebulis ukan 

dabruneba. 

amkrZalavi kanoni SeiZleba arc isaxavdes miznad mTlianad garigeb-

is baTilobas. aseT SemTxvevaSi SeiZleba Sedegi iyos garigebis naw-

ilobrivi baTiloba (62).22 

4. kanonsawinaaRmdegobis momenti

 

garigeba baTilad iTvleba misi dadebis momentidan, Tuki is dadeb-

isas arRvevs kanoniT dadgenil akrZalvas an wess (61 I). Tu amkrZalavi 

21  saq. uzenaesi sasamarTlos 2004 wlis 15 dekembris # as-426-745-04 gadawyvetileba, susg 

samoqalaqo saqmeebze, 9/2005, gv. 11.

22  Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 26 I 2 Rn. 11; Wendtland, in Beck OK BGB, 27. 
Aufl., Stand 01.05.2013, § 134 Rn. 21.
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kanoni garigebis dadebis Semdeg iqna miRebuli, maSin kanoni moqme-

debs samomavlod, mas ara aqvs ukuqceviTi Zala (6). amitom, aRiarebu-

li Sexedulebis Tanaxmad, garigebis namdviloba amkrZalavi kanonis 

mogvianebiT miRebiT ar dgeba eWvqveS.23 es wesi ar moqmedebs maSin, 

roca kanons ukuqceviTi Zala TviT kanoniTve aqvs miniWebuli.

Tu garigeba misi dadebisas kanonsawinaaRmdegobis gamo baTili 

iyo, xolo es kanoni mogvianebiT gauqmda, garigeba mainc baTili rCe-

ba da es ar iwvevs mis namdvilobas.24 

5. sasamarTlo praqtika

sasamarTlo praqtikaSi gansakuTrebiT xSiria garigebaTa miCneva 

baTilad kanonsawinaaRmdegobis gamo. magaliTad, saziaro sagnis mow-

ilis mier Tanamonawilis qonebis gankargva masTan SeTanxmebis gareSe 

baTilia 54-e muxlis Sesabamisad.25 

IV. sajaro wesrigis sawinaaRmdego garigebebi

1. cneba

 

sajaro wesrigis legalur definicias samoqalaqo kodeqsi ar gan-

amtkicebs. sasamarTlo praqtika cdilobs sajaro wesrigis cnebis 

dakonkretebas, Tumca arcTu ise warmatebulad.26 amitom am sakiTxSi 

qarTuli literatura sxva marTlwesrigebis samarTlebrivi Sedare-

biT Semoifargleba.27

doqtrinuli cnebis Tanaxmad, sajaro wesrigis cnebaSi igulisx-

meba samoqalaqo brunvis fundamenturi principebi, rogoricaa sa-

kuTrebis, xelSekrulebisa da mewarmeobis Tavisufleba, romelTa 

darRveviT ilaxeba ara mxolod urTierTobis konkretuli monawilis 

uflebebi, aramed saxelmwifosa da sazogadoebis interesebi.28 

sajaro wesrigis cneba gamoiyeneba saerTaSoriso kerZo samarTal-

Si, magaliTad, qveynis sasamarTloebma ar unda gamoiyenon iseTi ucx-

ouri kanoni, romelic arRvevs an ewinaaRmdegeba mocemuli saxelmwi-

fos sajaro wesrigs.29 

gasaziarebelia kritika, rom saerTaSoriso kerZo samarTalSi ga-

moyenebuli `sajaro wesrigis“ cnebis gadmotana kerZo samarTalSi 

23 Sdr. Staudinger/Sack (2003) § 134 Rn. 55.
24 Sdr. Staudinger/Sack (2003) § 134 Rn. 55.
25  saq. uzenaesi sasamarTlos 2009 wlis 1 dekembris # as-671-976-09 gadawyvetileba, susg 

samoqalaqo saqmeebze, 1/2010, gv. 107.

26 saq. uzenaesi sasamarTlos 2008 wlis 18 noembris # as-533-786-08 ganCineba.

27 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 357-359.

28 Sdr. zoiZe, sk-is komentari, wigni I, mux. 54, gv. 178.

29 Sdr. gabisonia, qarTuli saerTaSoriso kerZo samarTali, 2006, gv. 112-113.
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garigebis namdvilobis Sesafaseblad araa mizanSewonili.30 

2. gansazRvris kriteriumebi

rTulia imis dadgena, ewinaaRmdegeba Tu ara garigeba sajaro wes-

rigs. Tu garigeba ewinaaRmdegeba konkretul kanons, maSin iarsebebs 

kanonsawinaaRmdego garigeba da ar dadgeba sajaro wesrigTan mi-

marTebaSi garigebis namdvilobis Semowmebis sakiTxi.

sajaro wesrigis sawinaaRmdego garigebis magaliTebia: Sromis 

xelSekrulebaSi pirobis Cadeba, rom dasaqmebuli xelSekrulebis 

moqmedebis manZilze ar gaTxovdeba;31 Cuqeba qorwinebis Sewyvetaze 

Tanxmobis miRebis pirobiT32 da a.S.

SedarebiT-samarTlebrivi analizis safuZvelze moxmobili magal-

iTebi adasturebs im garemoebas, rom am SemTxvevaTa erTi nawili qa-

rTul samarTalSi kanoniT aris mowesrigebuli, magaliTad, amomrCe-

velTa mosyidva da a.S. amitom aqtualuria maTi Semowmeba kanonTan 

Sesabamisobis TvalsazrisiT.33 

3. sasamarTlo praqtika

qarTuli sasamarTlo praqtikis damokidebuleba sajaro wesrigis 

cnebis mimarT damajereblobiT ar gamoirCeva. magaliTad, erTi mx-

aris mier `sxvisi qonebrivi uflebis motyuebiT miRebisa“ da meore 

mxarisaTvis ̀ mniSvnelovani zianis miyenebis“ survili CaiTvala ̀ saja-

ro wesrigis darRvevad“, radgan is warmoadgens `samoqalaqo brunvis 

fundamenturi principebis darRvevas“.34 sasamarTlos azriT, `saja-

ro wesrigis darRvevaSi igulisxmeba samoqalaqo brunvis fundamen-

turi principebi, rogoricaa sakuTrebis ufleba, xelSekrulebisa da 

mewarmeobis Tavisufleba da sxv. sajaro wesrigis darRveviT ilaxeba 

ara mxolod urTierTobis konkretuli monawilis ufleba, aramed igi 

vnebas ayenebs (vnebs), pirvel rigSi, saxelmwifosa da sazogadoebis 

interesebs“.35 

xelSekrulebis dadeba bunebaSi ararsebul pirTan sasamarTlos 

mier miCneul iqna sajaro wesrigis sawinaaRmdego garigebad da am 

safuZvliT baTilad.36 

30 kereseliZe, uzogadesi cnebebi, 2009, gv. 278.

31 safrangeTis sakasacio sasamarTlos gadawyvetileba: Cass. Soc. 7 fev. 1968, № 65-40622.

32  Ferid/Sonnenberger, Das französische Zivilrecht, 2. Aufl. 1/1, Heidelberg, Verl. Rechts und Wirtschaft, 1991, 
S. 535.

33 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 357-358.

34 saq. uzenaesi sasamarTlos 2008 wlis 18 noembris # as-533-786-08 ganCineba.

35 iqve.

36  saq. uzenaesi sasamarTlos 2011 wlis 31 ianvris # 465-435-2010 gadawyvetileba, susg 

samoqalaqo saqmeebze, 1/2012, gv. 53.
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V. zneobis normebis sawinaaRmdego garigebebi

1. zneobis normebis cneba

mesame faseuloba, romlis darRvevac iwvevs garigebis baTilobas, 

aris zneoba. kerZod, zneobis normebis sawinaaRmdegod dadebuli 

garigeba baTilia. zneobasTan dakavSirebiT 54-e muxlis Seicavs zog-

ad normas, romlis dakonkreteba sasamarTlo praqtikazea damok-

idebuli.

Tu garigebaTa aRiareba kanonsawinaaRmdegod SedarebiT martivia, 

radgan Sefasebis sazomad gamoiyeneba kanonis konkretuli normebi, 

zneobis normebis dakonkreteba da garigebis Semowmeba maTze sakmaod 

rTulia. mTavari problema aris imis dadgena, Tu ra aris zneoba da 

zneobis sawinaaRmdego garigeba.37 

vinaidan moralis normebi ar aris kodificirebuli, rTulia imis 

dadgena, Tu konkretulad romel zneobriv normebs ewinaaRmdege-

ba garigeba. cxadia, es mosamarTles damatebiT sirTuleebs uqmnis.38 

ramdenad Tavisufalia mosamarTle garigebis zneobriobis Sefaseb-

isas da romel moralur Rirebulebebs unda gauwios man angariSi? 

qarTuli sasamarTlo praqtika cdilobs am kiTxvas upasuxos axal 

sasamarTlo gadawyvetilebebSi. magaliTad, Tbilisis saqalaqo sasa-

marTlo miiCnevs, rom `garigeba ewinaaRmdegeba zneobis normebs, 

rodesac igi arsebiTad arRvevs erT-erTi mxaris interesebs da 

araTanabar pirobebSi ayenebs mas... erTmaneTisagan unda gaimijnos 

sargeblis amoraluri xasiaTi da kreditoris survili, miiRos maqsi-

maluri sargebeli dadebuli xelSekrulebidan“.39 Tbilisis saapela-

cio sasamarTlos azriT, garigeba amoraluria, Tu ̀ is ewinaaRmdegeba 

socialuri samarTlianobis princips, xelSekrulebis mxares ayenebs 

Seusabamod rTul mdgomareobaSi“.40 

Semowmebis sagani aris ara garigebis monawileTa qceva zneobasTan 

mimarTebaSi, aramed garigebis, misi Sinaarsis mimarTeba zneobasTan.41 

magaliTad, saprocento ganakveTis Seusabamod maRali odenobis (yo-

velTviuri 30%) mimarTeba zneobasTan.42 

garigebis motivis amoraluroba SeiZleba gaxdes mTlianad garigeb-

is amoralurad miCnevis safuZveli, magaliTad, sayvarlisaTvis an-

derZiT qonebis datoveba im pirobiT, rom is moanderZes sicocxlis 

ganmavlobaSi marto ar datovebs.43 

37 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 681.
38 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 355.

39 Tbilisis saqalaqo sasamarTlos 2013 wlis 5 Tebervlis # 2/13966-12 gadawyvetileba.

40 Tbilisis saapelacio sasamarTlos 2013 wlis 6 Tebervlis # 2b/4123-12 gadawyvetileba.

41 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 685.
42 Tbilisis saqalaqo sasamarTlos 2013 wlis 5 Tebervlis # 2/13966-12 gadawyvetileba.

43 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 688.
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garigebis baTiloba ar SeiZleba imaze iyos damokidebuli, icod-

nen Tu ara garigebis monawileebma, rom zneobis sawinaaRmdegod mo-

qmedebdnen.44 

zneobis damatebiTi Sinaarsobrivi kriteriumebis ararsebobis 

gamo garigebis baTilobis sazomad zneobis gamoyeneba mizanSeuwon-

lad aris miCneuli qarTul literaturaSi.45 sxva mosazrebis Tanax-

mad, xelSekruleba maSin unda iqnes aRiarebuli zneobis sawinaaRm-

degod, roca es iuridiulad aucilebelia da is Seicavs darRvevas 

iuridiulad mniSvnelovani interesebisa.46 

2. amoraluri garigebebis calkeuli SemTxvevebi

qarTuli sasamarTlo praqtika Raribia zneobis sawinaaRmdego 

garigebebis SemTxvevebiT. Tumca bolo dros SeimCneva am Tvalsaz-

risiT sasamarTloebis gaaqtiureba, gansakuTrebiT mevaxSeobasTan 

mimarTebaSi. magaliTad, yovelTviuri sargebeli 30%-is odenobiT 

Seusabamod maRalia da mxareTa SeTanxmeba am procentze baTilad 

miiCneva (sargeblis amoraluri xasiaTi).47 

zneobrivi standartebis sawinaaRmdegod iTvleba gamsesxeblis mier 

bazarze sakredito dawesebulebebis kreditebze dadgenil saSualo 

saprocento ganakveTebze (Tviuri 1,9%) bevrad meti odenobiT procen-

tis gansazRvra.48 

sayuradReboa sxva qveynebis, magaliTad, germanuli samosamarTlo 

samarTlis gamocdileba amoralur garigebebTan dakavSirebiT. 

zneobis sawinaaRmdegod SeiZleba CaiTvalos kreditis uzrunvely-

ofis mizniT uzrunvelyofis gadaWarbebuli da Seusabamo saSuale-

bebis gamoyeneba, magaliTad, mcire kreditis uzrunvelyofis mizniT 

movalis mTeli qonebis gamoyeneba.49 

zneobis sawinaaRmdegod miiCneva sqesobrivi urTierToba safas-

uris gadaxdis sanacvlod.50 

Sinaarsobrivad neitraluri xelSekrulebebi, rogoricaa nasyido-

ba, sesxi, qiravnoba SeiZleba amoralurobis motiviT baTilad iqnes 

aRiarebuli, Tuki maT safuZvlad arsebuli motivi amoraluria, 

magaliTad, iaraRis yidva mkvlelobis Cadenis mizniT.51 

44 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 689.
45 kereseliZe, uzogadesi cnebebi, 2009, gv. 280.

46  zarandia/juReli, zneobrivi valdebulebani samoqalaqo samarTalSi, marTlmsajuleba 

da kanoni, 4/2006, gv. 77.

47 Tbilisis saqalaqo sasamarTlos 2013 wlis 5 Tebervlis # 2/13966-12 gadawyvetileba.

48 Tbilisis saapelacio sasamarTlos 2013 wlis 6 Tebervlis # 2b/4123-12 gadawyvetileba.

49 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 696.
50 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 701.
51 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 26 Rn. 35.
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VI. samarTlebrivi Sedegi

1. zogadad

54-e muxli Seicavs zogad debulebas imis Taobaze, rom kanon-

sawinaaRmdego, sajaro wesrigis an zneobis normebis sawinaaRmdego 

garigeba aris baTili. magram norma konkretulad ar gansazRvravs 

baTilobis arc pirobebs da arc saxeebs. aqedan gamomdinare, gasazi-

arebelia mosazreba, rom 54-e muxli mxolod blanketur, miTiTebiT 

muxls warmoadgens.52 es imas niSnavs, rom 54-e muxlis safuZvelze 

garigebis baTilad miCnevisaTvis aucilebelia yovelTvis kanonis 

konkretuli normis miTiTeba. 

2. usafuZvlo gamdidreba 

gansxvavebiT zogierTi qveynis samoqalaqo kodeqsebisagan, magal-

iTad, dsT-is modeluri da mis safuZvelze miRebuli kodeqsebisa-

gan, saqarTvelos samoqalaqo kodeqsi ar Seicavs garigebebis TavSi 

garigebaTa baTilobis samarTlebriv Sedegebs, kerZod imas, Tu ra 

movaleobebi ekisrebaT baTili garigebis monawileebs erTmaneTis mi-

marT.

zogadi wesis mixedviT garigebis monawileebma erTmaneTs unda 

daubrunon yvelaferi, rac maT baTili garigebiT miiRes. Tumca am 

wesidan mravali gamonaklisi arsebobs. amitom samoqalaqo kodeqsi am 

sakiTxebs calke awesrigebs usafuZvlo gamdidrebis normebis safuZ-

velze.53 

3. baTili garigebis dadastureba

marTalia, baTili garigeba dadebisTanave baTilia, magram kanon-

iT gaTvaliswinebul SemTxvevebSi garigebis monawileebs aqvT baTili 

garigebis nacvlad namdvili garigebis dadebis SesaZlebloba. amas 

iTvaliswinebs 61 II muxli.54 garigebis xelaxla dadebis gziT garigeb-

is monawileebs SeuZliaT marTlzomierad miaRwion dasaxul mizans.

52 Sdr. Sack, in Staudinger, 2003, § 134 Rn. 57.
53 ix. mux. 976-991 koment.

54 ix. mux. 61 II koment.
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muxli 55. garigebis baTiloba gavlenis borotad gamoyenebis gamo 

baTilia garigeba, romelic dadebulia erTi mxaris mier meoreze 

gavlenis borotad gamoyenebiT, roca maTi urTierToba dafuZnebulia 

gansakuTrebul ndobaze.

saqarTvelos 2012 wlis 8 maisis kanoni №6151 _ vebgverdi, 25.05.2012w.

I. Sesavali debulebebi ................................................................................. 324 

1. normis mizani da regulirebis sagani ................................................. 324

2. ganxorcielebuli cvlilebebi ............................................................. 324

II. gamoyenebis winapiroba.............................................................................. 325

1. gansakuTrebuli ndoba .......................................................................... 325

2. gavlenis borotad gamoyeneba .............................................................. 325

III. sasamarTlo praqtika ............................................................................... 325

I. Sesavali debulebebi

1. normis mizani da regulirebis sagani

 

55-e muxlSi ganmtkicebuli normis mizani aris erTi mxaris mier 

meoreze gavlenis borotad gamoyenebiT garigebis dadebis Tavidan 

acileba. 

samoqalaqo kodeqsSi am institutis adgilTan dakavSirebiT ga-

moTqmulia kritika. kerZod, mizanSewonilad aris miCneuli misi moT-

avseba zogad saxelSekrulebo samarTalSi, vinaidan normis Sinaarsi 

mxolod xelSekrulebebze _ ormxriv garigebebze _ vrceldeba da 

ara calmxriv garigebebze.1 

2. ganxorcielebuli cvlilebebi

 

2012 wlis 8 maisamde 55-e muxli ori nawilisagan Sedgeboda. pir-

veli nawili iTvaliswinebda garigebis baTilobas, Tuki am garigebiT 

aSkara Seusabamoba iyo gansazRvrul Sesrulebasa da am Sesruleb-

isaTvis gaTvaliswinebul anazRaurebas Soris da garigeba daido 

erT-erTi mxaris mier sabazro Zalauflebis an xelSekrulebis meore 

mxaris mZime mdgomareobis, an gamoucdelobis (gulubryvilobis) ga-

moyenebiT. 

2012 wlis 8 maiss ganxorcielebuli sakanonmdeblo cvlilebiT 

55-e muxlis pirveli nawili gauqmda. cvlilebis Taobaze momzadebu-

li ganmartebiTi baraTis mixedviT, normis gauqmeba ganpirobebuli 

iyo Tavisufali vaWrobisa da konkurenciis Sesaxeb saqarTvelos axa-

1 kereseliZe, uzogadesi cnebebi, 2009, gv. 359.

1

2

3
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li kanonis2 miRebiT, romelic iTvaliswinebs amgvari garigebebis reg-

ulirebas. marTalia, am kanonis me-6 muxli awesrigebs dominirebuli 

mdgomareobis borotad gamoyenebasTan dakavSirebul sakiTxebs, 55 I 

muxlis gauqmebas es ar amarTlebs.

II. gamoyenebis winapiroba

1. gansakuTrebuli ndoba

55-e muxlis gamoyenebis erT-erTi winapiroba aris garigebis mxa-

reebs Soris gansakuTrebuli ndobis arseboba. Tu konkretulad raSi 

SeiZleba gamoixatebodes gansakuTrebuli ndoba, konkretuli faqtis 

Sefasebis sakiTxia. 

gansakuTrebul ndobaze damyarebulad SeiZleba CaiTvalos urTi-

erTobebi eqimsa da pacients Soris, advokatsa da klients Soris, 

sakuTrebis mimndobsa da mindobil mesakuTres Soris da a.S.3 

2. gavlenis borotad gamoyeneba

garda gansakuTrebuli ndobis arsebobisa, saxeze unda iyos erTi 

mxaris mier meoreze gavlenis borotad gamoyeneba. gavlenisa da ndo-

bis borotad gamoyenebiT arakeTilsindisieri mxare, rogorc wesi, 

iRebs sargebels dadebuli garigebidan.4 

gavlenis borotad gamoyenebis arseboba yoveli konkretuli 

SemTxvevis Sefasebisas unda Semowmdes. SemoTavazebulia `garemoeba-

Ta borotad gamoyenebis“ SemoReba `gavlenis borotad gamoyenebis“ 

nacvlad.5 

III. sasamarTlo praqtika

2012 wlis sakanonmdeblo cvlilebebamde sasamarTlo praqtika 

icnobs SemTxvevebs, romelTa samarTlebrivi Sefasebac 55 I muxlis 

Sesabamisad xdeba.

magaliTad, sasamarTlom ar CaTvala daCqarebuli wesiT momsax-

urebis gawevisaTvis normatiuli aqtiT dadgenili Cveulebrivi tar-

ifis ormagi odenoba 55 I muxliT gansazRvrul `Sesrulebasa da am 

SesrulebisaTvis gaTvaliswinebul anazRaurebas Soris“ aSkara Seu-

sabamobad.6

55 I muxlis pirobebis kumulatiurad, e.i. erTobliobaSi ganxilvas 

2 saqarTvelos kanoni Tavisufali vaWrobisa da konkurenciis Sesaxeb, 2012 wlis 25 maisi.

3 zoiZe, sk-is komentari, wigni I, mux. 55, gv. 185.

4 iqve, gv. 185.

5 kereseliZe, uzogadesi cnebebi, 2009, gv. 358.

6 saq. uzenaesi sasamarTlos 2012 wlis 26 aprilis # as-335-320-2012 gadawyvetileba.

4

5

6
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uWers mxars samosamarTlo samarTali. erT-erT saqmeze sasamarTlom 

ganmarta, rom garigebiT gansazRvrul Sesrulebasa da am Sesruleb-

isaTvis gaTvaliswinebul anazRaurebas Soris aSkara Seusabamo-

ba garigebis baTilobisaTvis sakmaris safuZvels ar warmoadgens, 

am pirobasTan erTad unda arsebobdes meore garemoebac _ garige-

ba dadebuli unda iyos mxolod imis wyalobiT, rom xelSekrulebis 

erT-erTma mxarem borotad gamoiyena Tavisi sabazro Zalaufleba, an 

isargebla kontrahentis mZime mdgomareobiT, an gulubryvilobiT.7 

kumulaciuri pirobis Teoria gaziarebulia aseve iuridiul litera-

turaSi.8 

7 saq. uzenaesi sasamarTlos 2012 wlis 12 martis gadawyvetileba # as-109-105-2012.

8 kereseliZe, uzogadesi cnebebi, 2009, gv. 357.
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muxli 56. moCvenebiTi da TvalTmaqcuri garigebani

1. baTilia garigeba, romelic dadebulia mxolod mosaCveneblad, 

im ganzraxvis gareSe, rom mas Sesabamisi iuridiuli Sedegebi mohyves 

(moCvenebiTi garigeba). 

2. Tu mosaCveneblad dadebuli garigebiT mxareebs surT sxva garigeb-

is dafarva, maSin gamoiyeneba dafaruli garigebis mimarT moqmedi wese-

bi (TvalTmaqcuri garigeba).

I. zogadi debulebebi ....................................................................................327 

1. normis mizani da gamoyenebis sfero ...................................................327 

II. moCvenebiTi garigeba .................................................................................328 

1. cneba da niSnebi .....................................................................................328 

2. samarTlebrivi Sedegi ...........................................................................329 

3. calkeuli SemTxvevebi ...........................................................................329 

III. TvalTmaqcuri garigeba ...........................................................................330 

1. cneba da niSnebi .....................................................................................330 

2. calkeuli SemTxvevebi ...........................................................................331 

3. samarTlebrivi Sedegi ...........................................................................331

4. mtkicebis tvirTi ..................................................................................332 

I. zogadi debulebebi

1. normis mizani da gamoyenebis sfero

56-e muxli awesrigebs nebis naklis1 safuZvelze dadebuli 

garigebis or SemTxvevas _ moCvenebiT da TvalTmaqcur garigebebs. 

orive SemTxvevaSi saubaria simulaciasa da simulaciis gansxvavebul 

meTodebze.2

rogorc moCvenebiTi, ise TvalTmaqcuri garigebebi kerZo 

avtonomiis negatiuri gamovlinebis magaliTad miiCneva.3

moCvenebiTi da TvalTmaqcuri garigebebi gamoiyeneba mxolod 

miRebasavaldebulo nebis gamovlinebebis mimarT, sadac miznis mis-

aRwevad, sul cota, ori mxaris monawileobaa savaldebulo.4 aqedan 

gamomdinare, moCvenebiTi garigebebis momwesrigebeli normebi ar Sei-

Zleba gamoyenebul iqnes anderZis mimarT.

saapelacio sasamarTlos ganmartebiT, TvalTmaqcuri da moCven-

ebiTi garigebis dadebisas mxareebs surT sxva garigebis dafarva da 

ar surT xelSekrulebiT gaTvaliswinebuli Sedegis dadgoma, moCven-

1  aseve `nebis gacnobierebuli nakli“, radgan gamovlenili neba Segnebulad gansxvavdeba 

gamomvlenis WeSmariti nebisagan, an igi saerTod ar arsebobs; kereseliZe, uzogadesi 

cnebebi, 2009, gv. 305

2 zoiZe, sk-is komentari, wigni I, mux. 56, gv. 186.

3 MüKo/Armbrüster, BGB, 6. Aufl., 2012, § 117 Rn. 1.
4 MüKo/ Armbrüster, BGB, 6. Aufl., 2012, § 117 Rn. 2.

1

2

3
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ebiTi garigebis SemTxvevaSi ki garigeba dadebulia sxva garigebis 

dasafarad.5

II. moCvenebiTi garigeba

1. cneba da niSnebi

moCvenebiTia garigeba, roca nebis gamomvleni da nebis mimRebi 

Tanxmdebian imaze, rom maT mier gamovlenil nebas ar mieces msvlel-

oba da ar mohyves am garigebisaTvis damaxasiaTebeli samarTlebrivi 

Sedegi, e.i. axdenen garegnulad gamoxatulis miRwevis simulacias.6 

moCvenebiT garigebas ori ZiriTadi niSani axasiaTebs: pirveli, is 

dadebulia mosaCveneblad da, meore, mxareebs ara aqvT am garigebiT 

gaTvaliswinebuli Sedegis dadgomis ganzraxva. sasamarTlo praqtikis 

mixedviT moCvenebiTi garigebis SemTxvevaSi aucilebelia, rom nebis 

gamomvleni da nebis mimRebi moqmedebdnen SeTanxmebiT da orive ac-

nobierebdes nebis nakls.7

moCvenebiTi garigebis mizani, rogorc wesi, mesame piris motyuebaa.8 

es mesame piri SeiZleba iyos rogorc kreditori,9 ise saxelmwifoc.10 

magaliTad, Tuki saxlis nasyidobis xelSekrulebaSi mxareebi saxlis 

fass uTiTeben 100.000 lars, sinamdvileSi ki myidveli ixdis 150.000 

lars, mizani SeiZleba iyos gadasaxadis an sanotaro mosakreblis 

anda maklerisTvis gadasaxdeli sakomisios Semcireba. 

sasamarTlo praqtikac adasturebs, rom ZiriTadad moCvenebiTi 

garigebis dadeba dakavSirebulia mesame pirebTan arsebul urTier-

TobasTan, (magaliTad, moCvenebiTi garigebis dadebis erT-erT mo-

tivs SeiZleba warmoadgendes mesame piris motyueba, pasuxismgeblo-

bisagan Tavis arideba da a.S.).11 

savaldebulo ar aris moCvenebiTi garigebis mizani yovelTvis 

iyos mesame piris motyueba. moCvenebiT garigebad miCnevisaTvis gadam-

wyvetia faqti, rom mxareebs ara aqvT garigebaSi miTiTebuli Sedegis 

dadgomis ganzraxva, magaliTad, xelSekrulebaSi miTiTebuli fasis 

gadaxda.12

SeZenili uZravi qonebiT arsargebloba ar aris sakmarisi safuZveli 

5  saq. uzenaesi sasamarTlos 2010 wlis 23 Tebervlis # as-891-1177-09 ganCineba, susg samo-

qalaqo saqmeebze, 2/2010, gv. 253.

6 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 361.

7  saq. uzenaesi sasamarTlos 2010 wlis 30 aprilis # as-571-879-09 gadawyvetileba; saq. 

uzenaesi sasamarTlos 2010 wlis 23 Tebervlis # as-891-1177-09 ganCineba, susg samoqa-

laqo saqmeebze, 2/2010, gv. 253.

8 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 25 Rn. 7.
9 saq. uzenaesi sasamarTlos 2010 wlis 30 aprilis # as-571-879-09 gadawyvetileba.

10 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 361.

11 saq. uzenaesi sasamarTlos 2010 wlis 30 aprilis # as-571-879-09 gadawyvetileba.

12 Sdr. MüKo/Armbrüster, BGB, 6. Aufl., 2012, § 117 Rn. 13.
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am garigebis miCnevisaTvis moCvenebiTad. aucilebelia, rom garigebis 

mxareebs am garigebiT surdeT kanonsawinaaRmdego miznis miRweva an 

sxva garigebis dafarva.13 

2. samarTlebrivi Sedegi

moCvenebiTi garigeba baTilia, radgan mxareTa SeTanxmeba mokle-

bulia namdvilobas.14 100.000 larze gaformebuli nasyidobis xelSe-

kruleba baTilia, radgan mxareTa namdvili neba iyo 150.000 laris 

gadaxda. 

moCvenebiTi garigeba baTilia ara mxolod garigebis meore monaw-

ilis, aramed motyuebuli mesame piris mimarTac.15 

baTilobis samarTlebrivi Sedegi garigebis monawileebisaTvis 

zemoT ganxiluli nasyidobis xelSekrulebis magaliTSi Semdegnairad 

gamoixateba: gamyidvels aqvs ara 100.000 laris, aramed 150.000 gad-

axdis moTxovnis ufleba, radgan mxareebi swored amaze SeTanxmdnen, 

xolo myidveli valdebulia gadaixados 150.000 lari.

radgan moCvenebiTi garigebebis erT-erTi ZiriTadi mizani mes-

ame pirTa motyuebaa, maT unda mieceT Tavdacvis SesaZlebloba da 

mieniWoT Secilebisa da moCvenebiTi garigebis baTilobis moTxovnis 

ufleba, rac SeiZleba miRweul iqnes maTTvis aRiarebiTi sarCelisa 

da zianis anazRaurebis moTxovnis uflebaTa miniWebiT.16

motyuebul mesame pirebs ufleba aqvT moiTxovon mxareebisagan 

zianis anazRaureba, Tu maT ziani miadgaT moCvenebiTi garigebiT, 

magaliTad, maklers SeuZlia moiTxovos mosaCveneblad fasis Sem-

cirebiT gamowveuli danaklisis gadaxda (992).

sayuradReboa keTilsindisieri SemZeni mesame piris uflebebi, roca 

mosaCveneblad SemZeni piri gaasxvisebs misTvis gadacemul nivTs me-

same pirze. 187 I 1 muxlis Tanaxmad, SemZeni xdeba nivTis mesaku-

Tre. amitom moCvenebiTi garigebis baTiloba ar iwvevs SemZenis mier 

sakuTrebis SeZenis baTilobas. igive wesi unda iqnes gamoyenebuli 

maSinac, roca moCvenebiTi garigebis safuZvelze moCvenebiTi myidve-

li registrirebulia reestrSi da is gaasxvisebs miwis nakveTs mesame 

pirze. am SemTxvevaSic, 185, 312 I, II muxlebis safuZvelze SemZeni keT-

ilsindisieri iqneba.

3. calkeuli SemTxvevebi

aqcioneris mier Tavisi aqciebis gadaformeba sxva aqcioneris 

13 saq. uzenaesi sasamarTlos 2010 wlis 30 aprilis # as-571-879-09 gadawyvetileba.

14 zoiZe, sk-is komentari, wigni I, mux. 56, gv. 186.

15 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 25 Rn. 7.
16 Sdr. MüKo/Armbrüster, BGB, 6. Aufl., 2012, § 117 Rn. 22.
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saxelze aqciaTa sakontrolo paketis simulaciis mizniT da am gziT 

bankis kreditis aRebis uzrunvelsayofad, baTilia, radgan, uzenaesi 

sasamarTlos azriT, am dros moxda nasyidobis xelSekrulebiT saku-

Trebis mindobis dafarva.17 

moCvenebiTia or sawarmos Soris xarjebis gazrdisa da mogebis Sem-

cirebis mizniT dadebuli momsaxurebis xelSekruleba, Tu mxareebs ar 

hqoniaT am xelSekrulebiT nakisri valdebulebebis Sesrulebis gan-

zraxva da arc SeusrulebiaT es valdebulebebi.18

moCvenebiTia kreditoris dakmayofilebis Tavidan acilebis mizniT 

movalis mier Tavisi miwis nakveTis `gayidva“ mesame pirze.19 magaliT-

ad, erT-erTi meuRlis mier binis gasxviseba mesame pirze kreditoris 

motyuebis mizniT, CaiTvala moCvenebiT garigebad.20 

sesxis uzrunvelsayofad dadebuli uZravi nivTebis nasyidobis 

xelSekruleba miiCneva baTilad, rogorc moCvenebiTi garigeba.21 

ar arsebobs moCvenebiTi garigeba, roca mxareebma nasyidobis fasi 

zustad ki miuTiTes, magram gadasaxadis Semcirebis mizniT fasi 

gayves or nawilad, magaliTad, uZravi qonebis fasi da misi remontis 

fasi.22 es gansxvavdeba im SemTxvevisagan, roca fasi xelSekrulebaSi 

realurisagan gansxvavebuli da dabali iyo miTiTebuli.

naklebi gadasaxadebis gadaxdis mizani yovelTvis ar iwvevs garigeb-

is miCnevas moCvenebiTad. magaliTad, saqvelmoqmedo fondis dafuZne-

ba da am mizniT finansuri Semowirulobebis gaReba SeiZleba iwvevdes 

dasabegri mogebis Semcirebas, magram amis gamo fondis dafuZneba an 

Semowirulobebis gaReba ar unda CaiTvalos moCvenebiTad.23 

III. TvalTmaqcuri garigeba

1. cneba da niSnebi

 

rogorc wesi, moCvenebiTi garigebis ukan Cveulebriv sxva garigeba 

imaleba, romlis miRwevac garigebis monawileebs aqvT ganzraxuli. 

amitom kanoni am garigebas avtomaturad ar miiCnevs baTilad. piri-

qiT, moCvenebiTi (simulirebuli) garigebis baTiloba iwvevs imas, rom 

amoqmeddeba TvalTmaqcuri garigebis normebi (56 II). 

TvalTmaqcuri garigeba warmoadgens moCvenebiTi garigebis nairsax-

17  saq. uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 1 Tebervlis # a-27-

gan-1-2010 ganCineba, gv. 3-5.

18 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 362.

19 zoiZe, sk-is komentari, wigni I, mux. 56, gv. 186. 

20  saq. uzenaesi sasamarTlos 2010 wlis 23 Tebervlis # as-891-1177-09 ganCineba, susg 

samoqalaqo saqmeebze, 2/2010, gv. 253.

21  saq. uzenaesi sasamarTlos 2005 wlis 23 ivnisis #as-214-535-05 ganCineba, susg samoqa-

laqo saqmeebze, 9/2005, gv. 25.

22 Sdr. MüKo/Armbrüster, BGB, 6. Aufl., 2012, § 117 Rn. 4.
23 Sdr. MüKo/Armbrüster, BGB, 6. Aufl., 2012, § 117 Rn. 14.
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eobas da gansxvavdeba imiT, rom garigebis monawileebs realurad 

misi ganxorcieleba surT.24 magaliTad, mxareebi deben avtomanqanis 

Cuqebis xelSekrulebas (moCvenebiTi garigeba) maSin, roca sinamdvil-

eSi maT Soris iyo nasyidobis xelSekruleba (TvalTmaqcuri garigeba). 

aseT dros 56 I muxlis Tanaxmad, Cuqebis xelSekruleba baTilia da 56 

II muxlis mixedviT, gamoiyeneba nasyidobis xelSekrulebis normebi, 

radgan garigebis monawileebs sinamdvileSi nasyidobis dadeba sur-

daT. 

2. calkeuli SemTxvevebi

 

uzenaesma sasamarTlom erT-erT gadawyvetilebaSi TvalTmaqcurad 

miiCnia saxlis nasyidobis xelSekruleba droebiT _ sesxis moqmedebis 

vadis manZilze.25 garigebis baTiloba am SemTxvevaSi SeiZleba ara misi 

TvalTmaqcurobis motiviT, aramed sxva safuZvliT: sakuTrebis ga-

dacemas droebiT sakuTrebaSi samoqalqo kodeqsi ar icnobs. amitom 

sadavoa garigebis kvalifikacia TvalTmaqcurad.

3. samarTlebrivi Sedegi

moCvenebiTi garigebisagan gansxvavebiT, TvalTmaqcuri garige-

ba namdvilia. Tumca es ar gamoricxavs am garigebis baTilobas sxva 

safuZvliT, magaliTad, formis daucvelobis (59 I) an kanonsawinaaRm-

degobis (54) gamo. magaliTad, Tu uZravi nivTis fasze nasyidobis 

xelSekrulebis mxareebi SeTanxmdnen zepirad, xolo mosaCvenebeli 

fasi Caweres xelSekrulebaSi, mosaCvenebeli fasi iqneba baTili 56 I 

muxlis mixedviT rogorc moCvenebiTi, xolo zepirad SeTanxmebuli 

fasi iqneba baTili formis daucvelobis gamo 59 I muxlis safuZvel-

ze.

dafaruli garigebis mimarT gamoiyeneba mis mimarT moqmedi wese-

bi. amitom dafaruli garigebis namdvilobisaTvis ar kmara mxolod 

moCvenebiTi garigebis baTiloba. dafaruli garigeba unda iyos 

marTlzomieri da am safuZvliT namdvili. magaliTad, Tu miwis na-

kveTis Cuqebis xelSekrulebiT mxareebs surT nasyidobis dafar-

va, nasyidobis xelSekruleba ar iqneba namdvili, Tuki is ar aris 

183-e da 323-e muxlebis Sesabamisad werilobiT gaformebuli. aseT 

SemTxvevaSi Cuqeba, rogorc moCvenebiTi garigeba, baTilia, nasyido-

bac baTilia formis daucvelobis gamo. amitom mxareebi ver iReben 

TvalTmaqcuri garigebiT gaTvaliswinebul mizans _ SemZeni ver xdeba 

mesakuTre.

24 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 362.

25  saq. uzenaesi sasamarTlos 2005 wlis 11 maisis # as-27-387-05 ganCineba, susg samoqalaqo 

saqmeebze, 9/2005, gv. 19.
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4. mtkicebis tvirTi

 

mtkicebis tvirTi rogorc moCvenebiTi, ise TvalTmaqcuri garige-

bebis SemTxvevaSi awevs im pirs, vinc amtkicebs, rom arsebobs moCven-

ebiTi da TvalTmaqcuri garigebebi.26 

sasamarTlo praqtikis mixedviT moCvenebiTi garigebebis dros mxa-

reTa nebis gamovlenis aranamdvilobis mtkicebis tvirTi akisria mas, 

visac miaCnia, rom mosaCveneblad dadebuli garigebiT Seilaxa misi 

ufleba.27 

sasamarTlosaTvis aucilebelia iseTi faqtobrivi garemoebebis 

arseboba, romlebic miuTiTeben nebis gamovlenis naklze, fiqciuri 

garigebis Sesaxeb SeTanxmebaze, saerTo mizanze, rac ar Seesabameba 

maT mier garegani nebis gamovlenas.28 

26 Sdr. MüKo/Armbrüster, BGB, 6. Aufl., 2012, § 117 Rn. 21.
27 saq. uzenaesi sasamarTlos 2010 wlis 30 aprilis # as-571-879-09 gadawyvetileba.

28 iqve.

21

22
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muxli 57. garigebis baTiloba nebis gamovlenis araseriozulobis gamo

1. baTilia nebis gamovlena, romelic gakeTebulia araseriozulad 

(xumrobiT) im varaudiT, rom araseriozuloba gamocnobili iqneboda.

2. nebis mimRebs unda aunazRaurdes is ziani, romelic warmoiSva imis 

gamo, rom igi endoboda nebis gamovlenis seriozulobas, Tuki man ar 

icoda da arc SeiZleboda scodnoda araseriozulobis Sesaxeb.

I. zogadi debulebebi ....................................................................................333

1. normis mizani da gamoyenebis sfero ...................................................333 

2. mniSvneloba ............................................................................................334 

II. gamoyenebis winapirobebi ..........................................................................334 

III. samarTlebrivi Sedegi ..............................................................................334

1. garigebis baTiloba ...............................................................................334 

2. zianis anazRaureba ................................................................................335 

3. mtkicebis tvirTi ..................................................................................335 

I. zogadi debulebebi

1. normis mizani da gamoyenebis sfero

normis mizani aris nebis gamomvlenis interesebis dacva da misi 

gaTavisufleba samarTlebrivi Sedegis dadgomis valdebulebisagan, 

Tuki mis mier gamoxatuli neba ar iyo samarTlebrivi Sedegis miRw-

evis ganzraxviT gakeTebuli da igi varaudobda, rom nebis mimRebi am 

araseriozulobas gamoicnobda (57 I).

garda amisa, norma aseve icavs nebis mimRebsac da mas im zianis 

anazRaurebis uflebas aniWebs, romelic mas araseriozulad gakeT-

ebuli nebis gamovlenisadmi ndobis gamo miadga (57 II). 

57-e muxli gamoiyeneba rogorc calmxrivi, ise ormxrivi da 

mravalmxrivi nebis gamovlinebebis mimarT, magaliTad, araseriozu-

lad Sedgenili anderZis mimarTac.1 araseriozulobis gamocnobis 

SesaZleblobaze miTiTeba ar niSnavs imas, rom am SemTxvevaSi saubaria 

nebis miRebasavaldebulo garigebebze. 

57-e muxlSi gaTvaliswinebuli garigeba ar ganekuTvneba moCven-

ebiT an TvalTmaqcur garigebebs, radgan amisaTvis mas aklia garigebis 

monawileTa erToblivi neba, rac aucilebelia moCvenebiTi garigebi-

saTvis. am SemTxvevaSi saubaria mxolod nebis gamomvlenis mier arase-

riozulad ganxorcielebul nebaze.

1  Sdr. MüKo/Armbrüster, BGB, 6. Aufl., 2012, § 118 Rn. 3; Wendtland, in Beck OK BGB, 27. Aufl., Stand 
01.05.2013, § 118 Rn. 2.
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2. mniSvneloba

57-e muxlis praqtikuli mniSvneloba Zalian mcirea. am instituts 

samoqalaqo samarTalSi `ucxo sxeulsac“ ki uwodeben.2 amis mizezi 

aris is, rom norma gadamwyvetad miiCnevs nebis gamomvlenis subieq-

tur ganwyobas (nebis Teoria) da ara nebis mimRebis mier nebis miRebis 

obieqtur SesaZleblobebs (nebis miRebis Teoria), rasac Tanamedrove 

samoqalaqo samarTali eyrdnoba.

57-e muxli TiTqmis ucvlelad Seesabameba germaniis samoqalaqo 

kodeqsis 118-e paragrafs.

II. gamoyenebis winapirobebi

57-e muxlis gamoyenebisaTvis aucilebelia garegnulad gamoxatu-

li nebis arseboba, romelic nebis gamomvlens ar unda hqondes se-

riozulad nagulisxmevi (obieqturi niSani), magaliTad, speqtaklis 

dros scenidan gakeTebuli gancxadeba imis Sesaxeb, rom `vinc dRes 

premieras eswreba, SeuZlia mTeli sezoni ufasod daeswros sxva spe-

qtaklebs“.

nebis gamomvleni darwmunebuli unda iyos, rom nebis mimRebi ga-

moicnobs nebis gamovlenis araseriozulobas (subieqturi niSani). ara 

aqvs mniSvneloba, obieqturad SeuZlia Tu ara nebis mimRebs araseri-

ozulobis gamocnoba. 57 I muxlisaTvis amosavalia nebis gamomvlenis 

rwmena, rom araseriozuloba gamocnobili iqneba.3 

mniSvneloba ara aqvs nebis gamovlenis formas. aRiarebuli Sexed-

ulebis Tanaxmad, sanotaro wesiT damowmebuli nebis gamovlenac Sei-

Zleba iyos araseriozuli, radgan sanotaro damowmebis mizani ar 

aris nebis gamomvlenis nebis seriozulobis kontroli, magaliTad, 

araseriozuli anderZi.4 

III. samarTlebrivi Sedegi

1. garigebis baTiloba

57 I muxlis Tanaxmad, araseriozulad gakeTebuli nebis gamovlena 

aris baTili. 

garigebis baTilobas iwvevs e.w. keTilsindisieri xumroba, romel-

Sic Tavidanvea imis SesaZlebloba Cadebuli, rom igi adresatisaTvis 

gamosacnobi iqneba.5 piriqiT, boroti xumroba ar iwvevs garigebis 

2 Sdr. Rüthers, Stadler, Allgemeiner Teils des BGB, 16. Aufl. § 25 Rn. 10.
3 Sdr. MüKo/Armbrüster, BGB, 6. Aufl., 2012, § 118 Rn. 7.
4 Sdr. MüKo/Armbrüster, BGB, 6. Aufl., 2012, § 118 Rn. 8.
5 zoiZe, sk-is komentari, wigni I, mux. 57, gv. 188-189.

3

4

5

6

7



335

lado Wanturiamuxli 57

baTilobas da nebis gamomvlenma unda Seasrulos nebis gamovleniT 

gamoxatuli valdebuleba.6 

2. zianis anazRaureba

 

nebis gamovlenis baTiloba ar gamoricxavs nebis gamomvlenisaT-

vis im zianis anazRaurebis dakisrebis valdebulebas, romelic nebis 

gamovlenis adresats miadga imis gamo, rom man ver gamoicno nebis 

gamovlenis araseriozuloba. 

zianis anazRaurebis moTxovnis winapiroba aris nebis miRebis 

adresatis ndoba nebis gamovlenis seriozulobisadmi. garda amisa, 

adresatma ar icoda da arc SeiZleboda scodnoda araseriozulobis 

Sesaxeb.

aRiarebuli Sexedulebis Tanaxmad, Tuki nebis gamomvleni amCnevs, 

rom nebis mimRebs uWirs araseriozulobis gamocnoba, man aucile-

blad unda auxsnas nebis mimRebs nebis gamovlenis araseriozulo-

bis Taobaze. winaaRmdeg SemTxvevaSi mas pasuxismgebloba daekisreba 

keTilsindisierebis movaleobis darRvevisaTvis (8 III),7 radgan arase-

riozulobis Sesaxeb informaciis miuwodebloba iTvleba `borot 

xumrobad“,8 rac ar iwvevs garigebis baTilobas da nebis gamomvlen-

ma unda Seasrulos am araseriozuli nebis gamovleniT gamoxatuli 

valdebuleba.9 

3. mtkicebis tvirTi

mtkicebis tvirTi ekisreba im pirs, vinc amtkicebs, rom nebis ga-

movlena baTili iyo. am dros man unda daamtkicos nebis gamovlen-

is araseriozulobis arseboba da is, Tu ras emyareboda molodini, 

rom araseriozuloba gamocnobili iqneboda. rogorc wesi, mtkicebis 

tvirTi ekisreba nebis gamomvlens.10 

6 zoiZe, sk-is komentari, wigni I, mux. 57, gv. 189.

7  Sdr. germanuli samoqalaqo kodeqsis §242; Ellenberger, in Palandt BGB Komm, § 118, Rn. 2; Wendt-
land, in Beck OK BGB, 27. Aufl., Stand 01.05.2013, § 118 Rn. 7.

8 Sdr. MüKo/Armbrüster, BGB, 6. Aufl., 2012, § 118 Rn. 10.
9 zoiZe, sk-is komentari, wigni I, mux. 57, gv. 189.

10 Sdr. MüKo/Armbrüster, BGB, 6. Aufl., 2012, § 118 Rn. 13.
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muxli 58.  garigebis baTiloba mcirewlovanebis an fsiqikuri aSlilo-

bis gamo

1.  mcirewlovnis mier nebis gamovlena baTilia.

2. baTilad SeiZleba CaiTvalos piris mier nebis gamovlena cnobier-

ebis dakargvis an droebiTi fsiqikuri aSlilobis dros.

3. baTilia fsiqikuri aSlilobis mqone piris mier nebis gamovlena 

garigebis dadebisas, roca es realuri viTarebis sworad aRqmas ar See-

sabameba, Tu es piri am garigebiT sargebels ar iRebs, Tundac igi sasa-

marTlos mier mxardaWeris mimRebad ar iyos cnobili.

saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba 

№2/4/532,533 -vebgverdi, 28.10.2014 w.

saqarTvelos 2015 wlis 20 martis kanoni №3339 _ vebgverdi, 31.03.2015 w.

I. zogadi debulebebi .................................................................................... 336

1. normis mizani ......................................................................................... 336 

2. gamoyenebis sfero ................................................................................. 337 

II. mcirewlovnis nebis gamovlena (58 I) ....................................................... 337 

1. gamoyenebis winapirobebi ...................................................................... 337 

a. mcirewlovnobis gamo qmeduunaro piri .......................................... 337 

b. nebis gamovlineba da gamoyenebis SemTxvevebi ............................... 337

2. samarTlebrivi Sedegebi ........................................................................ 338 

3. kanonieri warmomadgenlis moqmedeba .................................................. 338 

III. nebis gamovlena cnobierebis dakargvis an 

    droebiTi fsiqikuri moSlilobis dros (58 II) ..................................... 339

1. gamoyenebis winapiroba .......................................................................... 339

2. samarTlebrivi Sedegebi ........................................................................ 340 

IV. fsiqikuri aSlilobis mqone piris mier nebis 

   gamovlena (58 III) ........................................................................................ 340 

V. restitucia ............................................................................................... 340

VI. saproceso sakiTxi ................................................................................... 341 

I. zogadi debulebebi

1. normis mizani 

 

saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris 

#2/4/532,533 gadawyvetilebis safuZvelze, romelmac gaauqma suliT 

avadmyofobis an Wkuasustobis gamo piris qmeduunarod aRiarebis 

instituti, 2015 wlis 20 marts miRebuli kanoniT 58-e muxli axa-

li redaqciiT Camoyalibda (saqarTvelos 2015 wlis 20 martis kanoni 

#3339 _ vebgverdi, 31.03.2015 w.). 

normis mizani aris mcirewlovnis an fsiqikuri aSlilobis mqone 

1
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lado Wanturiamuxli 58

2

3

4

5

piris dacva im mosalodneli uaryofiTi Sedegebisagan, romlebic 

SeiZleba maT mier nebis gamovlenas mohyves. amas 58-e muxli aRwevs 

am pirTa mier ganxorcielebuli nebis gamovlinebebis baTilad ga-

mocxadebiT. amiT samoqalaqo kodeqsi ganamtkicebs mcirewlovanTa 

an fsiqikuri aSlilobis mqone pirTa interesebis dacvis primats samo-

qalaqo brunvis interesebTan SedarebiT.1 am konkretul SemTxvevaSi 

saubaria kanoniT dadgenili asakis miuRwevlobis gamo arsebul qmed-

uunarobaze. 

58-e muxli ar aniWebs mniSvnelobas im faqts, icoda Tu ara garigeb-

is meore monawilem mcirewlovnobis an fsiqikuri aSlilobis arsebo-

bis Sesaxeb an unda scodnoda Tu ara mas amis Sesaxeb. gansaxilveli 

muxli raime gamonakliss am aspeqtiT ar iTvaliswinebs. amitom, mi-

uxedavad imisa, icoda Tu ara garigebis meore monawilem fsiqikuri 

aSlilobis Sesaxeb, garigeba baTilia.2 amrigad, 58-e muxli ar icavs 

garigebis meore monawilis keTilsindisierebas.

2. gamoyenebis sfero

58-e muxlis normebi gamoiyeneba mxolod mcirewlovnebis an cno-

bierebadakarguli anda fsiqikuri aSlilobis mqone pirebis mier ganx-

orcielebuli nebis gamovlinebebis mimarT.

II. mcirewlovnis nebis gamovlena (58 I)

1. gamoyenebis winapirobebi

a. mcirewlovnobis gamo qmeduunaro piri

58 I muxlis mTavari subieqti aris Svid wlamde asakis arasrul-

wlovani _ mcirewlovani (12 VI muxli, ix. me-12 muxlis koment.).

b. nebis gamovlineba da gamoyenebis SemTxvevebi

58 I muxli gamoiyeneba mcirewlovnis yvela nebis gamovlinebis mi-

marT, miuxedavad imisa, sargeblis momtania misTvis Tu ara. magali-

Tad, mcirewlovnis mier saCuqris miRebac baTilia.3 norma exeba ro-

gorc calmxriv, ise ormxriv da mravalmxriv garigebebs gamonaklisis 

gareSe. 

58 I muxlis normebi vrceldeba aseve garigebis msgavs qmedebebzec, 

1  Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 105 Rn. 1.
2 Sdr. MüKo/Schmitt, BGB, 6. Aufl., 2012, § 105 Rn. 2.
3 Sdr. MüKo/Schmitt BGB, 6. Aufl., 2012, § 105 Rn. 8.



338

rogoricaa, magaliTad, gafrTxileba, damatebiTi vadis micema da a.S.4 

58 I muxli ar gamoiyeneba im urTierTobebis mimarT, romlebSic 

monawileobs mcirewlovani, magram samarTlebrivi Sedegi dgeba kan-

onis ZaliT da ara am piris nebis gamovlinebis Sedegad, magaliTad, 

saavtoro uflebebis warmoSoba literaturis, xelovnebis an mec-

nierebis nawarmoebze. musikaluri nawarmoebis SeqmniT qmeduunaro 

piric avtomaturad xdeba avtori da iZens saavtoro uflebebs, rac 

ar eqceva aRniSnuli muxlis moqmedebis qveS.

realaqtebic ar eqceva 58 I muxlis moqmedebis qveS, magaliTad, 

moZravi nivTebis Serwymis Sedegad sakuTrebis warmoSoba 194-e mux-

lis safuZvelze. 

mflobelobis SeZenac ar aris 58 I muxlis regulirebis sagani, 

radgan am dros mTavaria faqtobrivi batonobis mopoveba nivTze da 

ara nebis gamovlenis namdviloba. amitom mflobeloba SeiZleba SeiZ-

inos mcirewlovanmac 155 I muxlis safuZvelze.5 igive wesi SeiZleba 

gamoyenebul iqnes mflobelobis dakargvis mimarTac.

mcirewlovans SeuZlia sakuTrebis SeZena xandazmulobiT (165 I mux-

li), radgan am drosac gadamwyvetia nivTis sakuTrad flobis faqti 

da ara nebis gamovlenis namdviloba.

2. samarTlebrivi Sedegebi

mcirewlovnis mier ganxorcielebuli nebis gamovlena aris ucil-

od baTili yvelas mimarT rogorc nebis gamomvlenis, ise nebis mimRe-

bisa da mesame pirebis mimarT.6

garigeba baTilia maSinac, roca mcirewlovani wvrilman sayofacx-

ovrebo garigebebs debs, Tundac es garigebebi faqtobrivi saxelSe-

krulebo urTierTobebis formiT idebodes.7 

baTilia aseve mcirewlovnis mier gakeTebuli nebis gamovlena, 

romelsac is, rogorc warmomadgeneli, akeTebs, magaliTad, roca mS-

oblebi mcirewlovan Svils agzavnian produqtebis sayidlad maRa-

ziaSi.

Tu mcirewlovani urTierTobaSi gamodis rogorc Sikriki, maSin 

garigeba iqneba namdvili, radgan mas ar sWirdeba sakuTari nebis gam-

ovlena da is mxolod sxva piris nebis transportirebas axdens.8

3. kanonieri warmomadgenlis moqmedeba

mcirewlovnis uflebebs am piris saxeliT samoqalaqo brunvaSi ax-

4 Wanturia, samoqalaqo samarTlis zogadi nawili, gv. 296.

5 Sdr. MüKo/Schmitt, 6. Aufl., 2012, § 105 Rn. 15.
6 Sdr. MüKo/Schmitt, 6. Aufl., 2012, § 105 Rn. 26.
7 Wanturia, samoqalaqo samarTlis zogadi nawili, gv. 334.

8 Sdr. MüKo/Schmitt, 6. Aufl., 2012, § 105 Rn. 28. 
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orcielebs misi kanonieri warmomadgeneli. amitom sayuradReboa am 

warmomadgenlobis samarTlebrivi safuZvlebi da farglebi.

warmomadgeneli unda iyos sul cota SezRudulad qmedunariani 

mainc (105-e muxli). 

zogierTi garigebis dadebisas warmomadgenloba ar daiSveba, rac 

imas niSnavs, rom am urTierTobebSi qmeduunaro pirebs ara aqvT 

uflebebis SeZenisa da maTi ganxorcielebis ufleba, magaliTad, war-

momadgenlis meSveobiT ar SeiZleba daqorwineba, anderZis Sedgena da 

a.S. aqedan gamomdinare, am garigebebSi ar SeiZleba qmeduunaro piri 

warmodgenili iyos kanonieri warmomadgenliT. 

qmeduunaro piris mier dadebuli garigebis mowoneba kanonieri 

warmomadgenlis mxridan ar iwvevs am garigebis namdvilobas. es Sei-

Zleba Sefasdes rogorc axali garigebis dadebis mcdeloba.9 

III. nebis gamovlena cnobierebis dakargvis an droebiTi 

fsiqikuri moSlilobis dros (58 II)

1. gamoyenebis winapiroba

58 II muxli ar exeba mcirewlovnebs da arc iseTi imperatiulo-

biT gamoirCeva rogorc 58 I muxli, Tumca samarTlebrivi Sedegebis 

TvalsazrisiT is cdilobs cnobierebis dakargvis an droebiTi fsi-

qikuri moSlilobis dros ganxorcielebuli nebis gamovlenis gaTana-

brebas qmeduunaro piris mier ganxorcielebul nebis gamovlenasTan.

normis gamoyenebis winapiroba aris piris mier cnobierebis dakarg-

va an droebiTi fsiqikuri moSliloba, romelic ar iwvevs piris aRi-

arebas qmeduunarod da droebiT xasiaTs atarebs. 

58 II muxlis Sinaarsi gamoiyeneba yvela im urTierTobis mimarT, 

romlebic gaTvaliswinebulia 58 I muxliT rogorc garigebebze, ise 

garigebis msgavs moqmedebebze, magram ara realaqtebsa da mflobe-

lobis SeZenaze.

cnobierebis dakargva, aRiarebuli Sexedulebis Tanaxmad, ar niS-

navs cnobierebis srulad dakargvas, radgan srulad dakargvis dros 

SeuZlebelia nebis gamovlenaze saubari, aramed cnobierebis iseT 

mdgomareobas, romelic gamoricxavs nebis Tavisuflad gansazRvris 

SesaZleblobas. am kategoriis cnobierebis dakargvis gamomwvevi 

faqtorebi SeiZleba iyos: simTvrale, cieba, hipnozi, epilefsiuri 

Seteva da a.S.10

cnobierebis dakargvad ar CaiTvleba cerebraluri aTeresklero-

ziT, gulis iSemiuri daavadebiT gamowveuli daqveiTeba azrovnebisa 

9 Sdr. MüKo/Schmitt, 6. Aufl., 2012, § 105 Rn. 36. 
10 Sdr. MüKo/Schmitt, 6. Aufl., 2012, § 105 Rn. 39.
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da cnobierebis.11 

fsiqikuri moSliloba gulisxmobs fsiqikuri anomaliis arsebobas, 

romlis drosac gadamwyevtia ara am fsiqikuri anomaliis siZliere, 

aramed nebis Camoyalibebaze gavlenis faqtori. droebiTi fsiqikuri 

moSlilobis gamomwvevis mizezebi SeiZleba iyos alkoholi, medika-

mentebi da narkotikic.12 

2. samarTlebrivi Sedegebi 

 

me-2 nawiliT gaTvaliswinebuli sulieri mdgomareoba ar iwvevs 

qmedunarianobis dakargvas. miuxedavad amisa, nebis gamovlena SeiZle-

ba CaiTvalos baTilad.13 radgan normaSi saubaria baTilad gamocxa-

debis SesaZleblobaze, gasarkvevia, Tu ra pirobebSi SeiZleba garige-

ba iyos namdvili. aseT pirobebs kanoni ar Seicavs. amitom normis 

gamoyeneba mosamarTlis Sexedulebazea damokidebuli, ramac SeiZle-

ba gaarTulos praqtikaSi misi gamoyeneba.

baTilad unda CaiTvalos nebis gamovlena maSinac, roca nebis gam-

ovlena sargeblis momtania nebis gamomvlenisaTvis anda nebis gamom-

vlenma Tavi Segnebulad Caiyena am mdgomareobaSi.14 

IV. fsiqikuri aSlilobis mqone piris mier nebis gamovlena (58 III)

 

baTilobas iwvevs fsiqikuri aSlilobis mqone piris mier nebis gamo-

vlena, roca es realuri viTarebis sworad aRqmas ar Seesabameba, Tu 

es piri am garigebiT sargebels ar iRebs, Tundac igi sasamarTlos 

mier mxardaWeris mimRebad ar iyos cnobili (12 IV muxli). 

aucilebelia, rom nebis gamovlena ar Seesabamebodes realuri vi-

Tarebis sworad aRqmas. 

58 III muxlis redaqcia 2015 wlis 20 martis kanonis safuZvelze ax-

leburad Camoyalibda da misi gamoyenebis praqtika jer ar arsebobs.

V. restitucia

Tu mcirewlovnis an fsiqikuri aSlilobis mqone piris mier neb-

is gamovlenis Sedegad dadebuli garigebiT mxareebma raime sikeTe 

miiRes, usafuZvlo gamdidrebis normebis mixedviT maT erTmaneTs 

unda daubrunon miRebuli 976-e da Semdgomi muxlebis mixedviT. 

11 saq. uzenaesi sasamarTlos 2007 wlis 24 maisis № as-1-453-06-07 gadawyvetileba.

12 Sdr. MüKo/Schmitt, 6. Aufl., 2012, § 105 Rn. 40-41.
13  gansxvavebiT germaniis samoqalaqo kodeqsis 105-e paragrafisagan, romelic kategoriu-

lad miuTiTebs nebis gamovlenis baTilobaze, 58 II muxli ganamtkicebs mxolod baTilad 

gamocxadebis SesaZleblobas.

14 Sdr. MüKo/Schmitt, 6. Aufl., 2012, § 105 Rn. 44.
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VI. saproceso sakiTxi

mcirewlovnis an fsiqikuri aSlilobis mqone piris mier nebis gam-

ovlenis arsebobisas mosamarTle kanonis ZaliT (ex officio) iyenebs kan-

onis normas garigebis baTilobis Sesaxeb.

58 II muxliT gaTvaliswinebul SemTxvevaSi mtkicebis tvirTi ek-

isreba im mxares, romelic amtkicebs, rom nebis gamovlenisas pirs 

hqonda cnobiereba dakarguli an imyofeboda droebiTi fsiqikuri 

moSlilobis dros. 

 

muxli 58

18
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Tamar korZaia

muxli 581. mxardaWeris mimRebis mier garigebis dadeba

1. Tu mxardaWeris mimRebi debs garigebas sasamarTlos gad-

awyvetilebiT gansazRvruli mxardaWeris miRebis gareSe, garigebis 

namdviloba damokidebulia imaze, Semdgom mxardamWeri moiwonebs Tu 

ara mas, garda im SemTxvevisa, roca mxardaWeris mimRebi am garigebiT 

sargebels iRebs.

2. mxardaWeris mimRebis mier sasamarTlos gadawyvetilebiT gansaz-

Rvruli mxardaWeris miRebis gareSe garigebis dadebaze vrceldeba am 

kodeqsis 64-e da 66-e muxlebiT dadgenili wesi.

saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba 

#2/4/532,533 _ vebgverdi, 28.10.2014w. 

saqarTvelos 2015 wlis 20 martis kanoni #3339 - vebgverdi, 31.03.2015w. 

I. normis arsi da mizani ................................................................................ 342

1. mowoneba .................................................................................................. 343

2. sargebeli ............................................................................................... 343

II. mxardaWeris miRebis gareSe dadebul garigebaTa baTiloba ............... 343

I. normis arsi da mizani

fsiqosocialuri saWiroebis mqone pirs (SemdgomSi mxardaWe-

ris mimRebi) aqvs samoqalaqo qmedunarianoba, rac gulisxmobs 

mis mier samoqalaqo samarTlebrivi garigebebis dadebis SesaZle-

blobas. mxardaWeris mimRebis mier garigebis dadeba xdeba mxar-

damWeri piris monawileobiT. magaliTad, werilobiTi garigebis 

SemTxvevaSi aucilebelia werilobiTi xelSekrulebas Tan daer-

Tos mxardamWeris xelmowera, romelic adasturebs sasamarTlos 

gadawyvetilebiT gansazRvruli mxardaWeris gawevas (69 III). 58-e 

muxli awesrigebs mxardaWeris mimRebis mier garigebis mxardaW-

eris gareSe dadebis SemTxvevebs. normis mizania daicvas, rogorc 

mxardaWeris mimRebi piris interesebi.

 garigebis namdvilobis dadgenisas aucilebelia gairkves konkret-

uli garigebis dadebaze pirs sasamarTlos mier daeniSna Tu ara mx-

ardamWeri. aseTis arsebobis SemTxvevaSi norma iZleva SesaZleblobas 

mxardaWeris miRebis gareSe dadebuli garigeba sacilo gaxados Tav-

ad mxardaWeris mimRebma. Tu saTanado axsna-ganmartebis Semdeg piri 

aRmoaCens, rom man nacvlad Txovebisa dado Cuqebis xelSekruleba, 

mas SeuZlia sacilo garigebisaTvis dadgenili wesebis Sesabamisad 

sadavo gaxados aRniSnuli garigebis namdviloba. 

muxli 581
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muxli 581 Tamar korZaia

1. mowoneba

 

mxardaWeris mimRebis mier sasamarTlos gadawyvetilebiT gansaz-

Rvruli mxardaWeris miRebis gareSe xelSekrulebis namdviloba 

damokidebulia imaze, SemdgomSi mxardamWeri moiwonebs Tu ara mas. 

mocemul SemTxvevaSi mowoneba gulisxmobs Semdgom Tanxmobas 101 

muxlis analogiis Tanaxmad, romelic awesrigebs arasrulwlovanis 

mier dadebuli garigebis mowonebas (ix. me-12 muxlis koment.). mxar-

damWeris mier mowoneba gulisxmobs imis garkvevas mxardamWeris mier 

dadebuli garigeba namdvilad Seesabameba Tu ara mis nebas, garigeba-

Si srulyofilad aris Tu ara asaxuli is pirobebi, ra pirobebiTac 

mxardamWers surda garigebis dadeba.  aseTi faqtobrivi garemoebebis 

arsebobis SemTxvevaSi meryevad baTili garigebis namdviloba damok-

idebulia mxardamWeris mowonebaze. werilobiT dadebuli garigebis 

SemTxvevaSi mxardamWeris mowoneba gamoixateba xelSekrulebaze 69 III 

muxliT gaTvaliswinebuli valdebulebis SesrulebiT, anu xelmower-

iT dadasturdeba, rom garigebis dadebisas mxardaWeris mimReb pirs 

sasamarTlos mier dadgenil farglebSi gaewia mxardaWera.

Tu mxardamWeri mxardaWeris mimRebis mier garigebis dadebis Sem-

deg aRmoaCens, rom mxardaWeris mimRebma arsebiTi Secdoma dauS-

va garigebis formaSi, SinaarsSi an ar arsebobs is garemoebebi, 

romelTac mxareebi, keTilsindisierebis principebidan gamomdinare, 

ganixilaven garigebis safuZvlad, mas uCndeba valdebuleba ganumar-

tos mxardamWeris mimRebs garigebis namdvili arsi, misi samarTle-

brivi Sedegebi da Secilebis SesaZlebloba. garigebis namdvili ar-

sis srulad gagebis Semdeg, mxardaWeris mimRebs SeuZlia moiTxovos 

garigebis baTilad cnoba. 

2. sargebeli

Semdgomi mowonebis aucilebloba ar arsebobs im SemTxvevaSi, Tu 

garigebis dadebiT mxardaWeris mimRebi iRebs sargebels. mocemul 

SemTxvevaSi kanonmdebelma xelSekrulebis namdviloba gauTanabra 

arasrulwlovanis mier kanonieri warmomadgenlis Tanxmobis gareSe 

dadebuli garigebis namdvilobis pirobas(ix. 63-e muxlis koment.).

II. mxardaWeris miRebis gareSe dadebul garigebaTa baTiloba

sasamarTlos mier gansazRvrul sferoebSi mxardaWeris miReb-

is gareSe dadebul garigebebze vrcedeleba 64-e da 66-e muxlebiT 

dadgenili wesebi. kanonmdebeli am SemTxvevaSic analogiis wesiT ad-

gens, rom meore mxaris interesebis dacvis mizniT aucilebelia mas 

mieces SesaZlebloba mxardamWeris mier dadebuli xelSekrulebis 

3
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muxli 581Tamar korZaia

mowonebamde Tavad Tqvas uari xelSekrulebaze.  meore mxarisaTvis 

xelSekrulebaze uaris Tqmis ufleba izRudeba im SemTxvevaSi, Tu 

misTvis cnobili iyo, rom xelSekrulebas aformebda mxardaWeris 

mimReb pirTan (ix. 64-e muxlis koment.). 

Tumca, mocemul normis ganmartebisas 64 II muxlis sruli analogi-

iT gamoyeneba praqtikulad SeuZlebelia, radgan 64 II muxlis Tanax-

mad meore mxares unarCundeba xelSekrulebaze uaris Tqmis ufleba, 

Tu daamtkicebs, rom arasruwlovani xelSekrulebis dadebisas mas 

atyuebda warmomadgenlis Tanxmobis arsebobis Taobaze. mocemuli 

debulebis analogiiT gamoyeneba SesZlebelia im SemTxvevaSi Tu sax-

ezea garigebis zepirad dadeba. zepirad dadebuli xelSekrulebi 

pirobebSi meore mxares xelSekrulebaze uaris Tqmis piroba warmoe-

Soba mxolod im SemTxvevaSi Tu kontrahenti daamtkicebs rom mxar-

daWeris mimRebi atyuebda mxardamWeris Tanxmobis arsebobis Tao-

baze. rac Seexeba werilobiT xelSekrulebas, mocemul SemTxvevaSi 

kontrahenti ver isargeblebs xelSekrulebaze uaris Tqmis uflebiT, 

radgan mxardamWeris mier werilobiTi xelSekrulebis dadebisT-

vis kodeqsi iTvaliswinebs savaldebulo formas (69 III), Sesabamisad, 

formis daucvelad dadebuli garigeba imTaviTve baTil garigebad 

CaiTvleba. 

kodeqsi calmxrivi garigebis SemTxvevaSic mis namdvilobas uka-

vSirebs mxardamWeri piris mier mxardaWeris gawevis faqts, anu im 

SemTxvevaSi Tu calmxrivi garigeba dadebulia savaldebuli mx-

ardaWeris gareSe, aseTi garigeba baTilia. aseTi garigeba baTilia 

maSinac, rodesac saxezea mxardamWeris mier faqtobrivad garigeb-

is mowonebis farqti, Tumca mxardaWeris mimRebas ar warmoadgenia 

ami damadasturebeli werilobiTi sabuTi, anu calmxrivi garigebis 

zepirad dadebis SemTxvevaSi, mas aucileblad unda gaaCndes mxar-

damWeris mier gacemuli werilobiTi ganmarteba, rom mxardamWeris 

mier ganemarta da esmis calmxrivi garigebis arsi, anu sasamarTlos 

mier dadgenil farglebSi gaewia mxardaWera. igive wesi vrceldeba 

werilobiT garigebazec. mocemul SemTxvevaSi mxardamWeris ufle-

bamosilebis farglebi utoldeba warmomadgenlis uflebamosileb-

is farglebs.  mxardamWeris mier gacemuli werilobiT ganmartebis 

SemTxvevaSic ki, Tu mxardaWeris mimRebi ar warmoadgens aRniSnul 

werilobiT dokuments, kontrahents undarCundeba garigebaze day-

ovnebliv uaris Tqmis ufleba. Tumca, Tu meore mxare inforemiebu-

li iyo aseTi werilobiTi ganartebis arsebobis Taoabze mas erTmeva 

garigebaze uaris Tqmis ufleba (ix. 66-e muxlis koment.).

7
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muxli 59. formis daucvelad dadebuli garigeba

1. baTilia kanoniT an xelSekrulebiT gaTvaliswinebuli aucile-

beli formis daucvelad dadebuli garigeba, aseve nebarTvis gareSe 

dadebuli garigeba, Tu am garigebisTvis saWiroa nebarTva. 

2. sacilo garigeba baTilia misi dadebis momentidan, Tuki igi 

Secilebuli iqneba. Secileba xorcieldeba xelSekrulebis meore mxa-

ris mimarT. 

3. Secilebis ufleba aqvs dainteresebul pirs.

I. zogadi debulebebi .................................................................................... 346 

1. normis mizani ......................................................................................... 346
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I. zogadi debulebebi

1. normis mizani

 

59-e muxli ori erTmaneTisagan damoukidebeli institutisagan 

Sedgeba. 59 I-e muxlSi ganmtkicebulia garigebis formis daucvelo-

bis an nebarTvis ararsebobis samarTlebrivi Sedegebi, xolo 59 II da 

59 III muxli awesrigebs sacilo garigebebidan gamomdinare Secileb-

is uflebis ganxorcielebisa da mis samarTlebriv Sedegebs. amitom 

muxlis es ori nawili SeiZleboda cal-calke muxlebad yofiliyo 

kodificirebuli, rogorc es proeqtis Tavdapirvel variantSi iyo 

gaTvaliswinebuli.

59 I muxli iTvaliswinebs garigebis baTilobis or SemTxvevas: 

garigebis baTilobas formis daucvelobis an nebarTvis gaucemlobis 

gamo. am TvalsazrisiT es norma SeiZleba ganxilul iqnes 54-e muxl-

Tan kavSirSi da mis erT-erT konkretul gamovlinebad, gansakuTre-

biT maSin, roca saubaria kanoniT dadgenili formis an nebarTvis 

darRvevaze.

59 II da III muxlebi sacilo garigebebis baTilobis wess gansazRvraven 

da am aspeqtSi isini ganxilul unda iqnes sacilo garigebebTan erTo-

bliobaSi (magaliTad, 72-89).

2. normis samarTlebrivi buneba

 

59 I muxlis Sinaarsi imperatiulia da garigebis monawileebs misi 

Secvla ar SeuZliaT.1 formis naklis gamo baTiloba ar SeiZleba 

mxareTa SeTanxmebiT sxvagvarad ganisazRvros. es norma gamoiyene-

ba ara mxolod samoqalaqo kodeqsiT, aramed kerZo samarTlis sxva 

kanonebiT mowesrigebuli garigebebis mimarTac, magaliTad, kanoniT 

mewarmeTa Sesaxeb gaTvaliswinebuli wesdebis werilobiTi formis 

darRveva iwvevs am wesdebis baTilobas. 

59 II muxli imperatiulia im sakiTxSi, romelSic gansazRvrulia, 

rom sacilo garigebis Secileba iwvevs mis baTilobas da es baTiloba 

dgeba garigebis dadebis momentidan, e.w. ex tunc principi. Tumca es ar 

gamoricxavs imis SesaZleblobas, rom sacilo garigebis baTilobis 

momenti sxvagvaradac ganisazRvros, saxeldobr, samomavlod, e.w. ex 
nunc.2 magaliTad, Sromis xelSekrulebaSi SesaZloa Secilebisas mx-

areebma ar daubrunon erTmaneTs is, rac xelSekrulebiT miiRes da 

SeTanxmdnen baTilobis samomavlod moqmedebaze.

1 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 348.

2 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 17.

1

2

3

4

5
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II. garigebis baTiloba formis daucvelobis gamo

1. garigebis forma, rogorc garigebis namdvilobis winapiroba

 

samoqalaqo kodeqsi ganamtkicebs garigebis formis Tavisufleb-

is princips: garigebis monawileebs TviTon SeuZliaT gansazRvron 

garigebis forma. am zogadi principidan kanoni icnobs ramdenime ga-

monakliss, roca adgens garigebis savaldebulo formas.3/4

garigebis formas SeiZleba hqondes mtkicebis (magaliTad, 624-e), 

gafrTxilebis, ganzraxvis seriozulobis,5 kontrolisa da namdvilo-

bis (magaliTad, 323) funqciebi.6/7 59 I muxliT gaTvaliswinebuli ba-

Tiloba mxolod maSin dgeba, roca garigebis formas namdvilobis fun-

qcia akisria. 

garigebis forma, romelsac namdvilobis funqcia akisria, SeiZle-

ba ganisazRvros rogorc kanoniT, ise mxareTa SeTanxmebiT. kanoniT 

dadgenili formis SemTxvevebi amomwuravadaa reglamentirebuli, 

xolo garigebis sxva formis mimarT gamoiyeneba xelSekrulebis Tav-

isuflebis principi,8 rac garigebis formasTan mimarTebaSi formis 

arCevis Tavisuflebis principad iwodeba.9 

2. nebarTva, rogorc garigebis namdvilobis piroba

 

59 I muxli garigebis namdvilobis erT-erT pirobad miiCnevs ne-

barTvis arsebobas, Tuki am garigebisaTvis aseTi nebarTva saWiroa. 

am TvalsazrisiT nebarTva, rogorc garigebis namdvilobis piroba, 

gaTanabrebulia garigebis formasTan da misi darRveva aseve iwvevs 

garigebis baTilobas. 

nebarTvis aucilebloba (saWiroeba) SeiZleba kanonidan gamomdin-

areobdes an xelSekrulebiT iyos gaTvaliswinebuli. yvela SemTx-

vevaSi saubaria mesame piris Tanxmobaze 99-102-e muxlebis gagebiT. 

nebarTva, rogorc garigebis namdvilobisaTvis winaswar gacemuli 

Tanxmoba (100), warmoadgens calmxriv miRebasavaldebulo nebis gamo-

vlenas da mas ar sWirdeba garigebisaTvis dadgenili formis dacva 

(99 II).

3 ix. mux. 68-71 koment.

4 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 335-348.

5  saq. uzenaesi sasamarTlos 2008 wlis 18 ianvris # as-731-1059-07 ganCineba, susg samoqa-

laqo saqmeebze, 1/2008, gv. 52. 

6 dawvr.ix. mux. 68 koment.

7 Sdr. MüKo/Einsele, BGB, 6 Aufl., 2012, §125 Rn. 8 ff.
8 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 336.

9 zoiZe, sk-is komentari, wigni I, mux. 68, gv. 213.

6

7

8

9
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3. garigebis savaldebulo formis darRvevis Sedegebi

 

59 I muxliT gaTvaliswinebuli baTiloba dgeba rogorc kanoniT, 

ise xelSekrulebiT gaTvaliswinebuli garigebis formis darRvevisas, 

Tuki am formas namdvilobis funqcia akisria. 

garigebis baTiloba SeiZleba gamoiwvios rogorc martivi weril-

obiTi, ise rTuli sanotaro formis daucvelobam.10 mTavaria, yovel 

konkretul SemTxvevaSi zustad iyos daculi mocemuli garigebis 

namdvilobisaTvis dadgenili forma. magaliTad, werilobiTi formis 

dros savaldebuloa werilobiT momzadebul dokumentze mxareTa 

mier sakuTari xelmowerebi.11 

rogorc wesi, mTeli xelSekruleba moiTxovs werilobiT for-

mas, Tuki misi erTi debuleba mainc werilobiT unda gaformdes.12 

magaliTad, Tuki erToblivi saqmianobis xelSekrulebiT erT-erTma 

monawilem ikisra uZravi nivTis gadacemis valdebuleba, maSin mTeli 

xelSekruleba werilobiT unda gaformdes (323). 

garigebis monawileTa SeTanxmebiT gansazRvruli garigebis formis 

darRvevam SeiZleba yovelTvis ar gamoiwvios garigebis baTiloba. 

es damokidebulia garigebis SeTanxmebuli formis mizanze: garigebis 

namdvilobis pirobad (magaliTad, xelSekrulebis yoveli cvlileba 

namdvilobisaTvis moiTxovs werilobiT cvlilebas), garigebidan ga-

momdinare uflebis naTelsayofad (magaliTad, gadaxdis Sesaxeb unda 

gaices qviTari) Tu mtkicebulebad (magaliTad, qiravnobis sagnis 

gadacemis xelwerili). garigebis formis daucveloba garigebis ba-

Tilobas iwvevs mxolod maSin, Tuki garigebis monawileebma forma 

namdvilobis pirobad gansazRvres da es unda dadgindes SeTanxmebis 

ganmartebis safuZvelze.13 

gansxvavebiT zogierTi qveynis samoqalaqo kodeqsisagan, iuridiul 

pirebs Soris garigebebis dasadebad samoqalaqo kodeqsi ar moiTxovs 

werilobiT formas. amitom iuridiul pirebs Soris zepirad dadebu-

li garigebebi namdvilia, Tuki mxareebi TviTon ar SeTanxmdnen weri-

lobiT formaze an mocemuli garigebisaTvis ar aris dadgenili spe-

cialuri forma.14 

4. gamonaklisi baTilobidan

 

zogierT SemTxvevaSi kanoni iTvaliswinebs gamonakliss da formis 

10 zoiZe, sk-is komentari, wigni I, mux. 59, gv. 193.

11 Sdr. MüKo/Einsele, BGB, 6. Aufl. 2012, § 125 Rn. 3.
12 Sdr. MüKo/Einsele, BGB, 6. Aufl. 2012, § 125 Rn. 32.
13 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 349-350.

14  magaliTad, dsT-is modeluri samoqalaqo kodeqsi da mis safuZvelze miRebuli samoqa-

laqo kodeqsebi iTvaliswineben iuridiul pirebs Soris xelSekrulebebSi savaldebulo 

werilobiTi formis gamoyenebis wess.
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daucvelad dadebul garigebas ar miiCnevs baTilad. magaliTad, 563-e 

muxlis Tanaxmad, sacxovrebeli sadgomis qiravnobis xelSekrulebis 

Sewyveta werilobiT unda gaformdes, magram, Tu xelSekrulebis mx-

areebma es moTxovna ar daicves, xolo xelSekruleba faqtobrivad 

Sewyvites, aseTi Sewyveta ar iqneba baTili, radgan faqtobrivi Ses-

rulebiT swordeba xarvezi.15 

dauSvebelia am gamonaklisis ganzogadeba da misi gamoyeneba formis 

daucveli yvela garigebis mimarT. winaaRmdeg SemTxvevaSi forma, 

rogorc garigebis namdvilobis piroba, dakargavda azrs. aqedan ga-

momdinare, faqtobrivi Sesruleba formis nakls mxolod maSin as-

worebs, Tu amis Sesaxeb kanoni pirdapir miuTiTebs an urTierTobis 

xasiaTidan gamomdinare, es safrTxes ar uqmnis samarTlebriv stabi-

lurobas an urTierTobis monawileebs.16 

5. sasamarTlo praqtika

sasamarTlo praqtika gansakuTrebiT mdidaria formis daucvelo-

bis gamo garigebaTa baTilad aRiarebis SemTxvevebiT. zogierTi maT-

gani yuradRebas imsaxurebs.

a. anderZis baTiloba

sasamarTlos ganmartebiT kanonmdeblobis mier anderZis Sedge-

nis mkacrad dadgenili wesi ganpirobebulia imiT, rom moanderZe, 

romlis nebac anderZSia gamoxatuli, anderZis ZalaSi Sesvlis dros 

cocxali aRar aris da misi namdvili nebis dadgena rTulia. 1364-e 

muxlze dayrdnobiT sasamarTlom baTilad miiCnia anderZi,romelic 

ar iyo moanderZis xeliT dawerili, aseve moanderZis meore anderZic, 

vinaidan, mis Sedgenas da moanderZis mier anderZze xelis moweras ar 

daswrebian mowmeebi, romlebic daadasturebdnen, rom anderZi Sedge-

nili iyo maTi TandaswrebiT teqnikuri saSualebebis gamoyenebiT.17 

b. winare xelSekrulebis forma

xelSekrulebisaTvis gaTvaliswinebuli forma vrceldeba aseve 

winare xelSekrulebazedac. wilis gasxvisebis Sepireba, romelic ar 

iyo sanotaro wesiT damowmebuli, baTilia, radgan 2005 wels moqmedi 

`mewarmeTa Sesaxeb~ saqarTvelos kanonis 46-e muxlis me-3 nawilis 

Tanaxmad, partnioris mier wilis daTmoba moiTxovda sanotaro wesiT 

damowmebul xelSekrulebas. sanotaro damowmeba iyo aseve saWiro 

SeTanxmebisaTvis, romliTac warmoiSoboda partnioris valdebuleba 

15 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 348.

16 iqve, 2011, gv. 349.

17 saq. uzenaesi sasamarTlos 2013 wlis 11 martis # as-1248-1177-2012 gadawyvetileba.
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wilis gasxvisebis Sesaxeb.18 

g. formis daucvelad dadebuli uZravi nivTis nasyidobis xelSe-

kruleba

uZravi nivTis mesakuTris mier misi uZravi nivTis gayidvis Taoba-

ze dawerili xelwerili ar SeiZleba CaiTvalos uZravi nivTis gasx-

visebisaTvis aucilebeli werilobiTi formis dacvad da is baTilia.19 

d. SromiT kontraqtze

SromiT kontraqtze gakeTebuli direqtoris faqsimile sasamarT-

lom ar miiCnia sakmarisad Sromis kodeqsis me-19 muxliT Sromis 

xelSekrulebisaTvis (kontraqtisaTvis) gaTvaliswinebuli werilobi-

Ti formis dacvad.20 TavisTavad faqsimile ar warmoadgens formis 

darRvevas, Tuki es faqsimile gakeTebulia uflebamosili piris mier 

da dadgenili proceduris dacviT.

e. formis daucvelad dadebuli bes xelSekruleba

sacxovrebeli binis yidvis mizniT Sinauruli wesiT gaformebu-

li xelwerilis safuZvelze gadaxdili Tanxa ar CaiTvleba bed da 

es garigeba baTilia.21 im SemTxvevebSi, roca kanoni specialur for-

mas adgens, bes gamoyeneba da misTvis xelSekrulebis dadebis faqtis 

mtkicebis funqciis dakisreba SeuZlebelia, radgan savaldebulo 

formis daucvelobis SemTxvevaSi xelSekruleba mainc ar CaiTvleba 

dadebulad.22 

v. uZravi nivTis mesakuTris registracia sajaro reestrSi

 

uZravi nivTis SeZena mxolod maSinaa namdvili, Tuki SemZeni dar-

egistrirdeba sajaro reestrSi. sajaro reestrSi registracia ar 

warmoadgens garigebis formis Semadgenel elements, rasac sasamarT-

lo praqtikac aRiarebs,23 magram reestrSi registraciis gareSe sa-

kuTrebis ufleba uZrav nivTebze ar warmoiSoba. am TvalsazrisiT 

reestrSi registracia warmoadgens realaqts, iseve rogorc moZravi 

nivTis gadacema SemZenisaTvis.

18 susg samoqalaqo,samewarmeo da sxva kategoriis saqmeebze marti/2011, gv. 160

19 saq. uzenaesi sasamarTlos 2002 wlis 13 seqtembris # 3k/841-02 gadawyvetileba.

20 saq. uzenaesi sasamarTlos 2004 wlis 3 ivnisis # as-214-511-04 ganCineba.

21 saq. uzenaesi sasamarTlos 2001 wlis 17 ianvris # 3k/80-01 gadawyvetileba.

22 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 249.

23  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 30 noembris 

# 2b/3325-11 gadawyvetileba.
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6. mtkicebis tvirTi da saproceso sakiTxi

mtkicebis tvirTi, rom garigebis forma daculia, ekisreba im pirs, 

vinc sadavo garigebidan unda miiRos raime ufleba.24 

garigebis formis daucveloba aris garigebis baTilobis gamomwve-

vi samarTlebrivi safuZveli, romelic mosamarTlem unda gamoiyenos 

miuxedavad imisa, mxareebi uTiTeben Tu ara am garemoebaze.25 

III. sacilo garigebis baTiloba (59 II)

1. normis mizani

59 II muxlis mizani aris Secilebis samarTlebrivi Sedegis gansaz-

Rvra sacilo garigebebSi. 

germanuli samarTlis msgavsad, qarTuli samoqalaqo samarTali 

garkveuli kategoriis garigebaTa namdvilobis sakiTxis gadawyvetas, 

kerZo avtonomiis principidan gamomdinare, garigebis monawileTa 

nebaze damokidebulad miiCnevs.26 am kategoriis garigebebs ganekuT-

vneba sacilo garigebebi, romelTa baTiloba avtomaturad ar xdeba, 

aramed damokidebulia garigebis monawileTa mier Secilebis ufleb-

is ganxorcielebaze. 

2. sacilo garigebis cneba

saciloa garigeba, romelic kanoniT gansazRvruli naklis arse-

bobisas mxolod Secilebis _ calmxrivi nebis gamovlenis _ Sedegad 

xdeba baTili. Tu ar moxdeba Secileba, garigeba namdvilobas inar-

Cunebs.27

baTili garigebisagan gansxvavebiT, sacilo garigeba dadebis mo-

mentSi namdvilia. misi Semdgomi bedi damokidebulia dainteresebuli 

piris mier mis Secilebaze (gasaCivrebaze). Secileba iwvevs garigebis 

baTilobas.28 

sacilo SeiZleba iyos nebismieri kerZosamarTlebrivi garigeba ro-

gorc calmxrivi, ise ormxrivi da mravalmxrivi.29 sacilo garigeb-

is gavrcelebuli SemTxvevebia SecdomiT, motyuebiT an iZulebiT 

dadebuli garigebebi. 

sacilo SeiZleba iyos TviT Secileba, rogorc calmxrivi garigeba, 

24 Sdr. MüKo/Einsele, BGB, 6. Aufl. 2012, § 125 Rn. 35.
25 Sdr. MüKo/Einsele, BGB, 6. Aufl. 2012, § 125 Rn. 42.
26 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 2.
27 Sdr. germanul samarTalSi: MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 2 ff.
28 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 394. 

29 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 9.
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Tuki Secileba samarTlebrivi safuZvlis gareSe moxda.30 

garigebis saciloobis aRsaniSnavad samoqalaqo kodeqsi iyenebs 

aseve gamoTqmas _ `sadavo“, magaliTad, `garigeba SeiZleba sadavo 

gaxdes“ (84, 89).

3. Secilebis ganxorcieleba (59 II 2)

a. Secilebis ufleba

Secilebis ganxorcieleba da garigebis baTilobis gamowveva damok-

idebulia Secilebis uflebis arsebobaze, romelic aris garigebis 

monawilisaTvis kanoniT miniWebuli ufleba, calmxrivad gadawyvi-

tos garigebis namdvilobis sakiTxi, kerZod, kanoniT gansazRvruli 

Secdomis safuZvelze gamoiwvios garigebis baTiloba an misi namd-

viloba.31 

Secilebis ufleba ara mxolod garigebis baTilobis gamomwvevi, 

aramed misTvis namdvilobis mimniWebeli uflebacaa, Tuki dainter-

esebuli piri uars ityvis am uflebis gamoyenebaze.32 amitom misi ga-

moyeneba samarTlebrivi urTierTobebis arastabilurobis safrTxis 

Tavidan acilebis mizniT kanoniT mkacrad aris reglamentirebuli. 

magaliTad, SecdomiT dadebuli garigebis Secilebis ufleba pirs 

aqvs erTi Tvis ganmavlobaSi Secilebis safuZvlis Setyobis momen-

tidan (79 I).

samoqalaqo brunvis stabilurobis interesebs emsaxureba Secileb-

is uflebis gamoyenebis Semdegi akrZalva: Secilebis uflebas kargavs 

piri, Tu is erTxel uars ityvis Secilebis uflebis gamoyenebaze (61 

II). 

Secilebis ufleba aris gadacemadi da gankargvadi ufleba, romel-

ic SeiZleba gadaeces mesame pirebs.33 am uflebis cesiis dros (199) 

Secilebis uflebis adresati (garigebis meore monawile) ucvleli 

rCeba. Secilebis ufleba SeiZleba gadaeces aseve memkvidreobiT.34 

Secilebis uflebis ganxorcieleba iwvevs am uflebis Sewyvetas.35 

b. Secilebis Sesaxeb gancxadeba

garigebis Secileba, rogorc wesi, xorcieldeba Secilebis Sesaxeb 

gancxadebis gakeTebiT, romlis uflebac aqvs dainteresebul pirs (59 

III). gancxadebis gakeTeba ukve cvlis samarTlebriv urTierTobas _ 

30 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 13.
31 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 5.
32 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 397.

33 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 7.
34 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 7.
35 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 143, Rn. 3.
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iwvevs garigebis baTilobas. amitom Secileba aris calmxrivi garige-

ba.36

sacilo garigebis baTilad cnobisaTvis aucilebeli araa sasamarT-

loSi an sxva organoSi mimarTva37 da sakmarisia Secileba garigebis 

monawile meore mxaris mimarT.38 ufro metic, Secileba unda gakeTdes 

garigebis meore monawilis mimarT da saxelmwifo organoSi saCivriT 

mimarTva ar CaiTvleba 59 II 2 muxliT gaTvaliswinebuli Secilebis 

ganxorcielebad. es ar exeba im SemTxvevebs, roca saxelmwifo organo 

TviTon warmoadgens garigebis meore monawiles. saxelmwifo am dros 

urTierTobebSi gamodis rogorc kerZo piri.

Secileba aris miRebasavaldebulo nebis gamovlena, romlis namd-

vilobisaTvis aucilebelia Secilebis miReba Secilebis adresatis 

mier.39 59 II 2 muxlis mixedviT, Secilebis adresati aris xelSekruleb-

is meore mxare. es ar gamoricxavs imis SesaZleblobas, rom Secileb-

is adresati iyos yoveli mesame piri, romelmac sargebeli naxa am 

garigebidan. amitom Secilebis adresatis sakiTxi unda gadawydes yo-

veli garigebis ganmartebis safuZvelze.40

garigebis SecilebisaTvis kanoniT ar aris gaTvaliswinebuli spe-

cialuri forma. mTavaria, Secilebidan aSkarad Candes, rom dainter-

esebul pirs ar surs garigebis namdviloba41 nebis naklis gamo.42 

59 II muxlidan ar gamomdinareobs Secilebis safuZvlis miTiTebis 

valdebuleba, magram sacilo garigebaTa calkeuli saxeebis mowes-

rigebisas SeiZleba gaTvaliswinebuli iyos dainteresebuli pirisaT-

vis aseTi valdebulebis dakisreba. Tumca, bunebrivia, garigebis gau-

qmebis moTxovnisas gauqmebis mizezze miTiTeba.

4. samarTlebrivi Sedegi

Secileba iwvevs garigebis baTilobas ara Secilebis momentidan, 

aramed dadebis momentidan (59 II 1), e.w. ex tunc. garigebis baTilo-

ba iwvevs pirvandeli mdgomareobis aRdgenas, romlis samarT-

lebriv safuZvels warmoadgens 976 I muxli. Tu mxareebma sacilo 

garigebiT rame gadasces erTmaneTs am garigebiT gaTvaliswinebuli 

36 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 395.

37  evropis saxelSekrulebo samarTlis principebi mux. 4:112-e ganamtkicebs imave princips: 

„Avoidance must be by notice to the other party“ (Secileba unda ganxorcieldes meore mxaris 

winaSe gancxadebiT): Bar/Zimmermann, Grundregeln des Europäischen Vertragsrechts, Teile I und II, 
S. 42.

38  dsT-is modeluri samoqalaqo kodeqsi da mis safuZvelze miRebuli kodeqsebi sacilo 

garigebis baTilobisaTvis aucileblad miiCneven sasamarTlos gadawyvetilebas.

39 ix. mux. 51 I koment.

40  Sdr. kereseliZe, uzogadesi cnebebi, 2009, gv. 362-363; Wanturia, samoqalaqo samarTlis 

zogadi nawili, 2011, gv. 395.

41 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 396.

42 Jauernig, BGB, 14. Aufl., 2011, § 143, Rn. 3.

muxli 59
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valdebulebis Sesasruleblad, maT unda daubrunon erTmaneTs yve-

laferi im safuZvliT, rom `valdebuleba ar arsebobs“.

gamonaklisis saxiT sacilo garigebis baTilobis momenti SeiZle-

ba sxvagvaradac ganisazRvros, magaliTad, samomavlod, e.w. ex nunc.43 
magaliTad, Sromis xelSekruleba, Tuki is ukve nawilobriv Sesrule-

bulia da Semdgom aRmoCnda, rom saxezea motyuebiT garigebis dadebis 

safuZvlebi. am dros SesaZloa Secilebisas mxareebma ar daubronon 

erTmaneTs is, rac xelSekrulebiT miiRes da SeTanxmdnen baTilobis 

samomavlod moqmedebaze. aseTi daskvna 59 II 1 muxlidan uSualod ar 

gamomdinareobs.

Tu Secileba exeba garigebis nawils da ara mTlianad garigebas, 

maSin Secileba gamoiwvevs garigebis mxolod am nawilis, da ara 

mTlianad garigebis baTilobas.

Secilebis Sedegi moqmedebs yvelas mimarT da ara mxolod garigeb-

is monawileebis mimarT.44 aRiarebuli Sexedulebis mixedviT, dauSve-

belia Secilebuli garigebis konversia, radgan SecilebiT xdeba neb-

is gamovlenis gamocxadeba baTilad.45 

Secilebis samarTlebrivi Sedegebis daxasiaTebisas mniSvnelovania 

keTilsindisieri mesame piris uflebebis dacvis sakiTxi, romelmac 

SeiZina nivTi Secilebis adresatisagan. unda daabrunos Tu ara man 

SeZenili nivTi, Tuki Secilebis Sedegad pirveli garigeba gabaTilda. 

187-e muxlis Tanaxmad, SemZeni am SemTxvevaSi keTilsindisieria da 

pirveli garigebis Secileba mis mier keTilsindisieri SeZenis faqts 

sadavod ar xdis.46 

IV. Secilebis uflebis mqone pirebi (59 III)

1. dainteresebuli piri

59 III muxlis Tanaxmad, Secilebis ufleba aqvs dainteresebul 

pirs. Secilebis uflebis mqone pirebi, rogorc wesi, konkretu-

li garigebidan gamomdinareoben, magaliTad, motyuebiT dadebuli 

garigebis dros _ motyuebuli piri.47 

Tu vin SeiZleba iyos dainteresebuli piri, unda dadgindes yo-

veli garigebis ganmartebis safuZvelze: igi SeiZleba iyos rogorc 

garigebis monawile, ise mesame piri, romelsac garigebam ziani moutana 

an araxelsayrel mdgomareobaSi Caayena igi.48 gansxvavebuli mosazre-

bis Tanaxmad, dainteresebul pirad mxolod nebis gamomvleni unda 

43 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 18.
44 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 14.
45 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 16.
46 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 21.
47 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 6.
48 zoiZe, sk-is komentari, wigni I, mux. 59, gv. 196.
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iqnes miCneuli.49

2. ramdenime dainteresebuli piri

 

sadavo SeiZleba gaxdes Secilebis uflebis gamoyeneba, roca es 

ufleba ramdenime pirs ekuTvnis da maT Soris arsebobs uTanxmoeba 

Secilebis Taobaze. sasurvelia, davis gadawyveta Secilebis momTx-

ovni piris sasargeblod.50 aRiarebuli Sexedulebis Tanaxmad, Tu 

xelSekrulebis erT mxares ramdenime piria, maSin TiToeul maTgans 

aqvs Secilebis ufleba.51 

49 Sdr. kereseliZe, uzogadesi cnebebi, 2009, gv. 360.

50 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 398.

51 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §142 Rn. 6.
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muxli 60. garigebis konversia

Tu baTili garigeba akmayofilebs sxva garigebisaTvis gaTval-

iswinebul moTxovnebs, gamoiyeneba es ukanaskneli, Tuki garigebis ba-

Tilobis Setyobisas mxareebs surT misi namdviloba. 

I. zogadi debulebebi .................................................................................... 356 

1. cneba da normis mizani .......................................................................... 356 

2. gamoyenebis sfero ................................................................................. 357 

II. gamoyenebis winapirobebi .......................................................................... 357

1. baTili garigeba ..................................................................................... 357 

2. sxva garigeba .......................................................................................... 358 

3. mxareTa neba ........................................................................................... 358 

I. zogadi debulebebi

1. cneba da normis mizani 

garigebis konversia ewodeba baTili garigebis nacvlad sxva 

garigebis gamoyenebas garigebis monawileTa mier dasaxuli miznis 

misaRwevad.1 

me-60 muxlis mizania garigebis monawileTa dacva im uaryofi-

Ti Sedegisagan, romelic SeiZleba mohyves garigebis baTilobas. es 

xdeba maSin, roca garigebis monawileTa mier SerCeuli samarTle-

brivi saSualeba dauSvebelia, magram SesaZlebelia alternatiuli 

saSualebis gamoyeneba.2 

konversiis mizani baTili garigebis, ufro zustad ki misi im naw-

ilis SenarCunebaa, romelic Seesabameba kanonis moTxovnebs da aseve 

garigebis monawileTa interesebs.3 am gagebiT konversiis mizani 

garigebis monawileTa sasurveli nebis SenarCunebaa.4 

konversia ar moiazreba garigebis ganmartebis nairsaxeobad an mis 

nawilad, Tumca konversia SeiZleba garigebis ganmartebis Sedegad 

ganxorcieldes mas Semdeg, rac dadgindeba garigebis monawileTa nam-

dvili neba da ganzraxuli mizani.5 aRiarebuli mosazrebis Tanaxmad, 

konversia gamoiyeneba maSin, roca ganmartebas ar mohyva sasurveli 

Sedegi _ garigebis namdviloba.6 

konversia warmoadgens specialur sakanonmdeblo wess, romel-

1 mux. 60 prototipi aris germaniis samoqalaqo kodeqsis §140.

2 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §140 Rn. 1. 
3 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 400.

4 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 140, Rn. 1.
5 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §140 Rn. 3.
6 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 140, Rn. 3.

1
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4

5

6

mac unda Seavsos garigebis baTilobiT gamowveuli regulatoruli 

vakuumi.7

konversia gansxvavdeba baTili garigebis dadasturebis Sedegad 

dadebuli axali garigebisagan (61 I muxli). 

2. gamoyenebis sfero

konversias SeiZleba daeqvemdebaros nebismieri baTili garigeba 

rogorc calmxrivi, ise ormxrivi da mravalmxrivi, miuxedavad maTi 

baTilobis samarTlebrivi safuZvlisa.

garigebisaTvis araswori saxelwodebis SerCeva (falsa demonstratio) ar 

warmoSobs garigebis konversiis aucileblobas.8 amitom am SemTxveva-

Si konversia ar gamoiyeneba. 

konversiis aucilebloba ar warmoiSoba arc maSin, roca kanoni 

baTili garigebis naklis gamosworebis specialur wesebs adgens. 

konversia gamoiyeneba kanonis safuZvelze9 da mis gamoyenebaze mxa-

reTa SeTanxmeba savaldebulo ar aris.

II. gamoyenebis winapirobebi

1. baTili garigeba

 

garigebis konversiis erT-erTi winapiroba aris baTili garigeb-

is arseboba, romlis konversiac unda moxdes. garigebis baTilobis 

safuZvels ara aqvs mniSvneloba.10 namdvili garigebis konversia 

dauSvebelia.11 

Tu garigeba nebis naklis gamo (motyueba, Secdoma, iZuleba) aris 

Secilebuli da baTilad gamocxadebuli, konversias ar SeuZlia nebis 

naklis gamosworeba.12 amitom am garigebaTa konversia gamoricxulia.

Tu garigeba formis daucvelobis gamo aris baTili, am garigebis 

konversia dasaSvebia, Tuki amiT formis mizani ar iqneba xelyofili 

da kanonis moTxovna formasTan dakavSirebiT darRveuli.13 

konversia ar daiSveba, Tuki garigebis monawileTa mosalod-

neli mizani kanonsawinaaRmdegoa.14 amrigad, garigebis konversiis 

mniSvnelovani winapiroba aris marTlzomieri miznis arseboba.

7 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §140 Rn. 3.
8 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §140 Rn. 4.
9 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 27 Rn. 8.
10 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 400.

11 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §140 Rn. 12.
12 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §140 Rn. 14.
13 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 140, Rn. 2.
14 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 140, Rn. 2.
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2. sxva garigeba

 

baTili garigeba unda akmayofilebdes sxva garigebisaTvis (e.w. 

saTadarigo garigebisaTvis)15 gaTvaliswinebul moTxovnebs. Tavis mx-

riv, es sxva garigeba unda iyos namdvili. 

garigeba, romelic konversiis Sedegad warmoiSoba baTili garigeb-

is nacvlad, ar unda ganekuTvnebodes garigebaTa sxva nairsaxeobas, 

vidre baTili garigeba.16 magaliTad, 242-e muxliT gaTvaliswinebuli 

akrZalvis miuxedavad, garigebis dadeba moZravi nivTebis uzufruq-

tis Sesaxeb, rac baTilia da romlis nacvlad SesaZlebelia ijaris 

xelSekrulebis gamoyeneba uzufruqtis nacvlad.17 

baTil garigebasa da sxva garigebas Soris unda iyos Sesabamisoba,18 

rom amiT SesaZlebeli gaxdes konversia. magaliTad, Tu ar arsebobs 

xelSekrulebis vadamde moSlis safuZveli, maSin vadamde xelSe-

krulebis moSlis mizniT gagzavnili nebis gamovlenis mimarT Sei-

Zleba gamoyenebul iqnes xelSekrulebis Cveulebrivi moSlis wesebi.

sxva garigeba unda Seesabamebodes garigebis monawileTa savaraudo 

nebasac, romelsac isini baTili garigebis dadebisas isaxavdnen.19 

3. mxareTa neba

baTili garigebis nacvlad sxva garigeba gamoiyeneba mxolod im 

SemTxvevaSi, Tuki garigebis monawileebs garigebis baTilobis Setyo-

bisas surT misi namdviloba. garigebis monawileTa nebis sawinaaRmde-

god konversia ar daiSveba.20 

15 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 27 Rn. 10.
16 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 140, Rn. 15.
17 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 400.

18 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 140, Rn. 4; MüKo/Busche, BGB, 6 Aufl., 2012, §140 Rn. 16.
19 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 140, Rn. 5
20 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 27 Rn. 11.
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muxli 61. dadasturebis mniSvneloba garigebaTa baTilobisas

1. ucilod baTili (arara) garigeba baTilad iTvleba misi dadebis mo-

mentidan.

2. Tu piri, romelic debs ucilod baTil garigebas, adasturebs mas, 

maSin misi moqmedeba ganixileba, rogorc garigebis xelaxla dadeba.

3. Tu garigebas adasturebs Secilebis uflebis mqone piri, maSin igi 

amiT kargavs Secilebis uflebas.

4. Tu ucilod baTil ormxriv garigebas adastureben mxareebi, 

maSin isini saeWvoobisas valdebulni arian erTmaneTs gadascen yve-

laferi, rac ki maT SexvdebodaT, garigeba Tavidanve namdvili rom 

yofiliyo.

5. dadastureba mxolod maSin gaxdeba namdvili, roca xelSekrule-

ba an garigeba ar ewinaaRmdegeba zneobis normebs da sajaro wesrigis 

moTxovnebs. 

I. zogadi debulebebi .................................................................................... 359

1. normis mizani ......................................................................................... 359

2. gamoyenebis sfero ................................................................................. 360

II. baTili garigeba (61 I) ............................................................................... 360

1. cneba ........................................................................................................ 360

2. baTilobis samarTlebrivi Sedegi ........................................................ 361

III. baTili garigebis dadastureba (61 II) ..................................................... 361

1. gamoyenebis sfero ................................................................................. 361

2. gansxvaveba sxva institutebisagan ....................................................... 362

3. dadasturebis winapirobebi .................................................................. 363

IV. sacilo garigebis dadastureba da misi Sedegebi

   (61 III) 327 .................................................................................................... 364

V. baTili garigebis dadasturebis Sedegebi 

   (61 IV) 328 .................................................................................................... 365

VI. mtkicebis tvirTi ..................................................................................... 365

I. zogadi debulebebi

1. normis mizani 

61-e muxli ganamtkicebs garigebis baTilobisas garigebis monaw-

ileebis mier dasaxuli miznis miRwevis erT-erT instituts — baTili 

garigebis dadasturebas. muxlis mizania garigebis monawileTaTvis 

maTi nebis ganxorcielebis SesaZleblobis kidev erTxel miniWeba, 

Tuki garigebis baTilobis safuZvlebi aRmofxvrili iqneba. faq-

tobrivad saubaria garigebis xelaxla dadebaze, radgan aRiarebuli 

1
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2

3

4

Sexedulebis Tanaxmad baTili garigebis gasworeba SeuZlebelia.1 

garigebis dadasturebas ufro meti mniSvneloba aqvs, vidre mxo-

lod garigebis xelaxla dadebas. axali garigebis dadebisagan dadas-

tureba gansxvavdeba imiT, rom igi garigebis monawileebs aTavisu-

flebs axali garigebis dadebisaTvis aucilebeli movaleobebisagan 

da uiolebs maT dasaxuli miznis miRwevas: ar aris savaldebulo nebis 

gamovlena Tavidan moxdes, SeTanxmebebi garigebis arsebiT punqteb-

ze ucvleli rCeba da a.S. garda amisa, mxareebi ise unda moiqcnen, 

TiTqos garigeba Tavidanve namdvili iyo. 

garda dadasturebisa, 61-e muxli Seicavs mniSvnelovan debule-

bas baTili garigebis baTilobis momentis Sesaxeb da amiT is iZleva 

sacilo garigebisa (ix. 59 II muxlis komentari) da baTili garigebis 

gansxvavebaTa normatiul definiciebs. 

2. gamoyenebis sfero

 

baTili garigebis dadastureba SeiZleba gamoyenebul iqnes yvela 

baTili garigebis mimarT, miuxedavad garigebis baTilobis safuZvli-

sa. dadastureba SeiZleba rogorc calmxrivi (magaliTad, anderZis), 

ise ormxrivi da mravalmxrivi garigebebisa.

II. baTili garigeba (61 I)

1. cneba

garigebis dadastureba gamoiyeneba mxolod baTili garigebebis mi-

marT. namdvili garigebisagan gansxvavebiT garigeba baTilia, Tuki mas 

Sedegad ar mohyveba garigebis monawileebis mier dasaxuli mizani 

imis gamo, rom moqmedi samarTali gamovlenil nebas da ganxorciele-

bul qmedebas samarTlebrivad uvargisad miiCnevs.2 aseTi garigeba ar 

warmoSobs dasaxul samarTlebriv Sedegebs arc mxareTaTvis da arc 

mesame pirTaTvis.3

samoqalaqo kodeqsi ganamtkicebs baTili garigebis ramdenime 

formas: ucilod baTili (arara) garigeba (54, 55, 56 I, 57, 58, 59, 61 I), 

nawilobriv baTili garigeba (62) da meryevad baTili garigeba (63 I).4

ucilod baTili (arara) garigeba baTilad iTvleba misi dadebis mo-

mentidan (61 I), miuxedavad imisa, baTiloba an baTilobis safuZveli 

gamovlenili an garigeba Secilebuli iqneba Tu ara. baTili garigeba 

1  Sdr. MüKo/Busche, BGB, 6. Aufl., 2012, §141 Rn. 1; Sdr. Wanturia, samoqalaqo samarTlis zog-

adi nawili, 2011, gv. 387.

2 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 385.

3 zoiZe, sk-is komentari, wigni I, mux. 61, gv. 198. 

4 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 385-393.
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da ucilod baTili (arara) garigeba sinonimebia.5

baTili garigeba baTilia dadebisTanave da mas namdvilad ver aq-

cevs verc garigebis monawileTa Semdgomi moqmedeba da verc sasa-

marTlos gadawyvetileba,6 radgan baTiloba kanoniT aris gansaz-

Rvruli da misi gamosworebis SesaZleblobas kanoni ar iTvaliswinebs. 

garigebis baTilad aRiarebisaTvis ar aris aucilebeli sasamarTlos 

gadawyvetileba. baTili garigeba baTilia maSinac, roca baTilobis 

safuZveli mogvianebiT ukve aRar arsebobs.7 

zogierTi postsabWoTa qveynis samoqalaqo samarTali ar icnobs 

baTili garigebis instituts da yvela garigebas sacilo garigebaTa 

kategorias ganakuTvnebs, radgan, maTi azriT, aucilebelia, garigeb-

is baTilobis safuZvlis mxileba da avtomaturad garigebis aRiare-

bas baTilad azri ara aqvs.8 es mosazreba miuRebelia, radgan mis 

Tanaxmad yvela, aSkarad kanonsawinaaRmdego garigebac ki, miiCneva 

namdvilad, vidre ar moxdeba maTi gamovlena. 

2. baTilobis samarTlebrivi Sedegi 

baTili garigeba ar niSnavs „ganuxorcielebel moqmedebas“, 

„nuls“.9 baTili garigeba, rogorc ganxorcielebuli nebis gamovle-

na da qmedeba, iwvevs samarTlebriv Sedegebs, magram ara im Sedegebs, 

romlis miRwevac garigebis monawileebs surdaT, magaliTad, Tu nasy-

idobis xelSekruleba baTilia, myidvelze nivTis gadacemis miuxeda-

vad, masze ar gadava sakuTrebis ufleba. 

baTili garigebis samarTlebriv Sedegebs adgens kanoni. am mizniT 

samoqalaqo kodeqsi axdens baTili garigebiT ganxorcielebuli qme-

debis samarTlebriv Sefasebas da gansazRvravs baTili garigebis 

mosalodnel samarTlebriv Sedegebs, magaliTad, zianis anazRaureb-

is an garigebis safuZvelze miRebulis ukan dabrunebis saxiT.10 

baTili garigebis erT-erT samarTlebriv Sedegad SeiZleba CaiTva-

los misi dadasturebis SesaZleblobac (61 II).

III. baTili garigebis dadastureba (61 II)

1. gamoyenebis sfero 

 

vinaidan SeuZlebelia baTili garigebis gamosworeba, baTili 

garigebis dadasturebis gziT garigebis monawileebs SeuZliaT, miaR-

5 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 386.

6 zoiZe, sk-is komentari, wigni I, mux. 61, gv. 198.

7 Wendtland, in Beck OK BGB, § 141 Rn. 1.
8 Sdr. yazaxeTis samoqalaqo kodeqsi: Гражданское право. Том I, 2000, с. 282.
9 Sdr. Flume, Allgemeiner Teil des Bürgerlichen Rechts, 3. Aufl., 1979, S. 547-548.
10 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 387.
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wion dasaxul mizans. dadastureba baTil garigebas ki ar asworebs, 

e.i. mas ki ar aqcevs namdvilad, aramed niSnavs garigebis xelaxla 

dadebas.11 dadasturebiT mxareebi asworeben im nakls, ramac garigeb-

is baTiloba gamoiwvia.12 

dadasturebis gamoyeneba dasaSvebia ara mxolod garigebis ba-

Tilobisas. SeiZleba garigeba ar iyos baTili, magram romeliRac 

erTi elementis naklis gamo SesaZloa mas ar hqondes savaldebulo 

Zala garigebis monawileebisaTvis, magaliTad, jer ar aris gacemu-

li saeqsporto licenzia. licenziis gacemis Semdegac SeuZliaT mxa-

reebs dadasturebis gamoyeneba.13 

2. gansxvaveba sxva institutebisagan

baTili garigebis dadastureba gansxvavdeba sxva msgavsi insti-

tutebisagan, romelTac samoqalaqo kodeqsi icnobs.

baTili garigebis dadastureba gansxvavdeba sacilo garigebis da-

dasturebisagan (61 III). Tu garigeba Secilebulia, 59 II muxlis safuZ-

velze is ukve baTilia da garigebis xelaxla dadeba dadasturebis 

gziT SeiZleba 61 II muxlis mixedviT moxdes.14 Tuki xdeba dadasture-

ba sacilo garigebis, magaliTad, SecdomiT dadebuli garigebis, 

romelic jer ar aris Secilebuli, maSin dgeba 61 III muxliT gaTval-

iswinebuli Sedegi — uflebamosili piri kargavs Secilebis uflebas. 

amrigad, am SemTxvevaSi saubaria ara baTili garigebis dadastureba-

ze, aramed Secilebis uflebis dakargvaze imiT, rom garigebis erTi 

monawile cnobs garigebas. magaliTad, myidveli SecdomiT nivTis 

yidvis miuxedavad, Tanaxmaa gadaixados nasyidobis fasi (ix. 61 III mux-

lis komentari).

baTili garigebis dadastureba gansxvavdeba garigebis mowonebi-

sagan (101) imiT, rom es ukanaskneli momdinareobs mesame pirisagan, 

xolo dadastureba — TviT garigebis monawilisagan.15 

kanoniT gaTvaliswinebul SemTxvevebSi garigebis nakli SeiZle-

ba misi SesrulebiT gaswordes, magaliTad formis nakli qiravno-

bis xelSekrulebis calmxrivad moSlisas. garigebis naklis gasworeba 

SesrulebiT ar warmoadgens dadasturebis nairsaxeobas, radgan Ses-

ruleba ar aris garigeba, dadastureba ki warmoadgens garigebas.16 

arasrulyofilad damowmebuli garigebis xarvezis gasworeba, 

11  zoiZe, sk-is komentari, wigni I, 2002, mux. 61, gv. 198-199; Wanturia, samoqalaqo samarT-

lis zogadi nawili, 2011 gv. 387. 

12 zoiZe, sk-is komentari, wigni I, 2002, mux. 61, gv. 199.

13 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §141 Rn. 3. 
14 Sdr. Wendtland, in Beck OK BGB, § 141 Rn. 3.
15 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §141 Rn. 6.
16 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §141 Rn. 7.
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magaliTad, miwis nakveTis nasyidobis xelSekrulebas aklda reestris 

amonaweri ipoTekiT am nakveTis datvirTvis Taobaze, rac mogvianebiT 

daemata, ar warmoadgens dadasturebas, radgan garigeba am SemTxveva-

Si ar aris baTili da mas arc dadastureba ar sWirdeba.

baTili garigebis dadastureba gansxvavdeba aseve garigebis kon-

versiisagan. pirveli, konversiis dros xdeba sxva garigebis gamoyene-

ba, maSin roca dadasturebisas xdeba imave garigebis dadeba xelaxla; 

meore, konversiisaTvis sakmarisia mxareTa hipoTeturi neba, xolo 

dadastureba moiTxovs dadasturebis nebas gamokveTilad an konklu-

denturad.17 

3. dadasturebis winapirobebi

marTalia, dadastureba baTili garigebis modernizebisa da misi 

xelaxla dadebis SesaZleblobas ganamtkicebs, magram am mizniT misi 

gamoyeneba mxolod gansazRvruli winapirobebis drosaa SesaZlebeli. 

baTilobis safuZvlis moSla aucilebeli winapirobaa dadasture-

bisaTvis. Tu ar Secvlila baTilobis safuZveli, magaliTad, uZravi 

nivTis nasyidobis xelSekruleba ar dadebula werilobiT, dadas-

turebis gamoyeneba dauSvebelia. 

mxolod garigebis monawileebs SeuZliaT garigebis dadastureba, 

radgan dadastureba warmoadgens garigebas da misTvis aucilebelia 

monawileTa TanamTqvevdi nebis gamovlena. dadastureba SeiZleba 

moxdes sasamarTlo proceszec.18 Tu baTiloba mxolod erTi piris 

nebis gamovlenis Sedegia, maSin sakmarisia mxolod misi mxridan da-

dastureba, Tuki orive monawilis neba figurirebs, maSin savaldebu-

loa orive monawilis mier dadastureba. 

dadasturebis Sinaarsi unda exebodes da moicavdes baTili garigeb-

is yvela arsebiT pirobaze SeTanxmebas. gansxvaveba axali garigebis 

dadebasa da baTili garigebis dadasturebas Soris imaSi gamoixate-

ba, rom dadastureba ZiriTadad Seicavs baTili garigebis arsebiT 

pirobebs. 

baTili garigebis dadasturebis ganzraxva da neba aris dadastureb-

is Semdegi winapiroba. Tu mxareebi darwmunebulni arian, rom garige-

ba namdvilia, maSin dadasturebis gamoyeneba ar xdeba.19 

dadasturebis formis Sesaxeb samoqalaqo kodeqsi raime normebs 

ar Seicavs, magram aRiarebuli Sexedulebis Tanaxmad, dadasturebi-

saTvis aucilebelia baTili garigebisaTvis dadgenili formis gamoy-

eneba, maSinac, roca garigebis baTiloba formis Sesaxeb moTxovnis 

darRvevas ar gamouwvevia.20 

17 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §141 Rn. 9.
18 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §141 Rn. 11.
19 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §141 Rn. 14.
20 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 141, Rn. 3; MüKo/Busche, BGB, 6 Aufl., 2012, §141 Rn. 15.
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dadasturebis erT-erTi mniSvnelovani winapiroba aris dasadas-

turebeli xelSekrulebis an sxva garigebis Sesabamisoba zneobis 

normebisa da sajaro wesrigis moTxovnebis mimarT (61 V; ix. 54-e mux-

lis koment.). ar unda arsebobdes xelaxla dasadebi garigebis ba-

Tilobis sxva safuZvelic.21 

IV. sacilo garigebis dadastureba da misi Sedegebi (61 III)

 

baTili garigebis dadasturebisagan gansxvavebiT, sacilo garigeb-

is dadastureba ar niSnavs garigebis xelaxla dadebas. amitom sacilo 

garigebis dadasturebissamarTlebrivi Sedegic gansxvavebulia. 

sacilo garigebis dadasturebis ufleba aqvs mxolod Secilebis 

uflebis mqone pirs. gansxvavebiT baTili garigebisagan, romlis ba-

Tilobis pirobebi kanoniT aris gansazRvruli, sacilo garigebis ba-

Tiloba an namdviloba Secilebis uflebis mqone piris nebazea damok-

idebuli. amitom garigebis dadasturebas am piris mier sxva funqcia 

aqvs — garigebisaTvis namdvilobis miniWeba, vidre baTili garigebis 

dadasturebis dros. 

dadastureba SeiZleba nebismieri sacilo garigebis, magaliTad, mo-

tyuebiT an SecdomiT dadebuli garigebisac, mis Secilebamde. gamo-

naklisi SeiZleba gaTvaliswinebuli iyos iZulebiT dadebuli garige-

bebisaTvis.22 

sacilo garigebis dadasturebis Sedegi aris is, rom sacilo 

garigeba sabolood xdeba namdvili,23 xolo Secilebis uflebis mqone 

piri kargavs Secilebis uflebas (61 III). 

sacilo garigebis dadasturebisaTvis kanoni ar iTvaliswinebs 

raime specialuri formis dacvas. amitom dadastureba, rac Cveule-

briv Secilebis uflebis ganxorcielebaze uaris TqmaSi gamoixate-

ba, SesaZloa konkludenturadac gamoixatos, magaliTad, SecdomiT 

dadebuli garigebis SesrulebiT. dadastureba SeiZleba ganxor-

cieldes dumiliTac.24 

sacilo garigebis dadastureba, marTalia, warmoadgens nebis gam-

ovlenas, magram mas namdvilobisaTvis ar sWirdeba meore mxaris mier 

misi miReba,25 gansxvavebiT Secilebisagan, romlis namdvilobisaTvis 

aucilebelia adresatis mier misi miReba (59 II). aqedan gamomdinare, 

sacilo garigebis dadastureba aris calmxrivi formaTavisufali 

garigeba.26 

21 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 141, Rn. 3.
22 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §144 Rn. 2.
23 Sdr. Wendtland, in Beck OK BGB, § 144 Rn. 9.
24 zoiZe, sk-is komentari, wigni I, 2002, mux. 61, gv. 199. 

25 Sdr. Wendtland, in Beck OK BGB, § 144 Rn. 5.
26 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 144, Rn. 2.
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V. baTili garigebis dadasturebis Sedegebi (61 IV)

baTili garigebis dadastureba ar iwvevs garigebis gadaqcevas 

namdvil garigebad, magram xelaxla dadebuli garigeba dadastureb-

is momentidan namdvilia.27 dadastureba ar iwvevs ukuqceviTad nam-

dvilobas, Tumca garigebis monawileebs SeuZliaT garigebiT mosa-

lodneli sargebeli erTmaneTs pirveli garigebis dadebis droidan 

mianiWon. 

Tu garigebis monawileebi amis survils aSkarad ar gamoxataven, 

magram garigebas adastureben, maSin davis SemTxvevaSi (saeWvoobisas) 

kanoni maT garigebiT mosalodneli sargeblis erTmaneTisaTvis ga-

dacemis valdebulebas akisrebs. es baTili garigebis dadasturebis 

kanoniT gansazRvruli samarTlebrivi Sedegia. es norma ar aris imper-

atiuli, radgan garigebis monawileebs sxvagvarad SeuZliaT am sak-

iTxis mowesrigeba. 

61 IV muxlis norma gamoiyeneba ormxrivi garigebis — xelSekruleb-

is — dros, radgan ormxrivi restituciis, e.i. ormxrivad dabrunebis 

valdebuleba SeiZleba mxolod aseT garigebebSi warmoiSvas.28 

 

VI. mtkicebis tvirTi

dadasturebis faqtis arsebobis mtkicebis tvirTi ekisreba im 

pirs, vinc xelaxla dadebuli garigebidan unda miiRos sargebeli. 

27 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §141 Rn. 16.
28 Sdr. Wendtland, in Beck OK BGB, § 141 Rn. 2.
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muxli 62. garigebis nawilis baTiloba

garigebis nawilis baTiloba ar iwvevs misi sxva nawilebis baTilobas, 

Tu savaraudoa, rom garigeba daideboda misi baTili nawilis gareSec. 

I. zogadi debulebebi .................................................................................... 366

1. normis mizani ......................................................................................... 366

2. gamoyenebis sfero ................................................................................. 366

II. garigebis nawilis baTilobis winapirobebi ............................................ 367

1. erTiani garigeba .................................................................................... 367

2. garigebis dayofa nawilebad ................................................................. 367

3. baTili nawilis gareSe garigebis dadebis 

   varaudi ................................................................................................... 368

III. samarTlebrivi Sedegebi .......................................................................... 368

I. zogadi debulebebi

1. normis mizani

62-e muxli ganamtkicebs garigebis namdvilobis prezumfcias im 

SemTxvevisaTvis, roca garigebis erTi nawili baTilia da arsebobs 

mTeli garigebis baTilad miCnevis safrTxe. amiT qarTuli norma 

arsebiTad gansxvavdeba germaniis samoqalaqo kodeqsis 139-e para-

grafisagan, romelic mTeli garigebis baTilobis prezumfcias gan-

amtkicebs, Tuki misi erTi nawili baTili iqneba.1 

normis mizania garigebis monawileTa kerZo avtonomiis dacva da 

mTliani garigebis gadarCena maSinac, roca misi erTi romelime nawi-

li SeiZleba baTili iyos. 

Tavisi bunebiT 62-e muxli dispoziciuria, radgan mxareTa SeTanx-

mebiT SeiZleba sapirispiros dadgena da mTeli garigebis baTilad 

gamocxadeba.2

2. gamoyenebis sfero 

62-e muxlis Sinaarsi gamoiyeneba yvela saxis garigebis mimarT ro-

gorc calmxrivi, ise ormxrivi da mravalmxrivi garigebebis mimarT. 

gansakuTrebiT xSiria misi gamoyeneba sakorporacio samarTalSi _ 

iuridiuli pirebis wesdebaTa Sedgenisas: „wesdebis erTi debulebis 

baTiloba ar iwvevs mTlianad wesdebis baTilobas“. 

garigebis nawilis baTilobis safuZvels mniSvneloba ara aqvs. 

mTavaria, SeiZlebodes am baTili nawilis gamoyofa da igi ar unda 

iwvevdes mTlianad garigebis baTilobas. 

1 Sdr. MüKo/Busche, BGB, 6 Aufl., 2012, §139 Rn. 1.
2 Sdr. Ellenberger, in Palandt BGB Komm., § 139, Rn. 17.
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normis gamoyeneba gamoiricxeba, Tuki garigebis nawilobrivi ba-

Tilobis sakiTxi specialuri normiT aris mowesrigebuli. am SemTx-

vevaSi upiratesoba eniWeba specialur regulirebas.3 

II. garigebis nawilis baTilobis winapirobebi

1. erTiani garigeba

garigebis nawilis baTilobaze saubris aucilebeli winapirobaa 

erTiani garigebis arseboba, romelic ramdenime nawilisagan Sedge-

ba. 

nawilobrivad baTili garigebebis samarTlebrivi daxasiaTebisas 

didi mniSvneloba aqvs garigebis ganmartebas, vinaidan swored am gziT 

aris SesaZlebeli imis dadgena, arsebobs Tu ara erTiani garigeba, 

romelic calkeuli nawilebisagan Sedgeba, da iwvevs Tu ara am naw-

ilebis baTiloba mTlianad garigebis baTilobas. aseve ganmarteb-

is safuZvelze unda dadgindes, surT Tu ara garigebis monawileebs 

mTlianad garigebis Tu misi nawilis baTiloba.4

garigebis erTianad miCnevisaTvis problemas ar warmoadgens, Tu 

masSi sxvadasxva tipis garigeba figurirebs, magaliTad, nasyidoba, 

ijara, lizingi da a.S.5 Tavis mxriv, am xelSekrulebebis formaluri 

da meqanikuri gaerTianeba erT dokumentSi ar iwvevs maT gadaqcevas 

erTian garigebad.6 

2. garigebis dayofa nawilebad

SesaZlebeli unda iyos erTiani garigebis calkeuli nawilebis 

gamocalkeveba, maTi calke ganxilva da baTili nawilebis dadgena, 

raTa Sefasdes, SeuZlia Tu ara am nawilis baTilobas mTlianad 

garigebis baTiloba.7 baTiloba am calke gamoyofil nawils unda 

exebodes.8 

unda arsebobdes imis SesaZlebloba, rom is nawili, romelsac 

ar emuqreba baTiloba, SeiZleba calke garigebad darCes.9 magaliT-

ad, miwis ijaris xelSekruleba masze kapitaluri nagebobis aSenebis 

uflebiT. kapitaluri nagebobis aSenebis nawilSi garigeba baTili 

iqneba, radgan amisaTvis aucilebelia miwis nakveTis datvirTva aR-

nagobis uflebiT, xolo miwis ijaris xelSekruleba iqneba namdvili. 

3 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 139 Rn. 4.
4 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 390-391.

5 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 139, Rn. 2.
6 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 139, Rn. 2.
7 Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 390.

8 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 139 Rn. 13.
9 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 139, Rn. 4.
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garigebis nawilis baTiloba SeiZleba arsebobdes maSinac, roca er-

Tiani garigebis romelime erTi debuleba aris baTili, mTeli garige-

ba ki namdvili. magaliTad, miwis nakveTis nasyidobis xelSekrulebis 

debuleba gamosayenebeli samarTlis Sesaxeb.10 aseve, magaliTad, Tx-

ovebis xelSekrulebaSi xelSekrulebis vada (19 weli) SeiZleba iyos 

baTilad miCneuli, xolo mTlianad xelSekruleba ZalaSi darCes.11 

garigebis nawili SeiZleba baTili iyos masSi monawile subieqtTa 

Semadgenlobis gamo. magaliTad, Tu xelSekrulebis erT mxares ram-

denime piri monawileobs da erTi maTgani qmeduunaroa, masTan mi-

marTebaSi xelSekruleba iqneba baTili, xolo danarCenebis mimarT _ 

namdvili.12 

garigebis nawilis baTilobis SesaZlo Sedegebi damokidebulia 

imaze, Tu ra kavSiri arsebobs garigebis am nawilsa da mis sxva naw-

ilebs Soris da ramdenad SesaZlebelia mTliani garigebis gadarCena 

am baTili nawilis gareSe.13 

3. baTili nawilis gareSe garigebis dadebis varaudi

garigebis nawilis baTiloba mxolod maSin gamoiyeneba, roca 

savaraudoa, rom garigeba am baTili nawilis gareSec daideboda. magal-

iTad, miwis nakveTis ijaris xelSekruleba namdvili darCeba, Tuki 

moijare Tanaxma iqneboda, rom miwis nakveTi aeRo ijariT masze kapi-

taluri nagebobis aSenebis uflebis gareSec. 

baTili nawilis gareSe garigebis dadebis varaudi unda gamomdin-

areobdes garigebis monawileTa hipoTeturi nebisagan, romelic imis 

mixedviT unda ganisazRvros, Tu ra reaqcia hqondaT garigebis monaw-

ileebs garigebis nawilis baTilobis aRmoCenis Semdeg.14 

Tu garigebaSi ramdenime piri monawileobs, maSin aucilebelia am 

pirTa TanamTxvevadi hipoTeturi nebis arseboba, e.i. yvela monawiles 

unda surdes garigebis gagrZeleba misi baTili nawilis gareSe.

III. samarTlebrivi Sedegebi

garigebis nawilis baTilobis SemTxvevaSi garigeba mTlianad ar 

iqneba baTili. garigebis am namdvili nawilidan gamomdinare val-

debulebebi garigebis monawileebma jerovnad unda Seasrulon.

garigebis baTili nawilis mimarT gamoiyeneba baTili garigebis sa-

marTlebrivi Sedegebi.

10 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 139 Rn. 14.
11 saq. uzenaesi sasamarTlos 2013 wlis 25 martis gadawyvetileba #as-1350-1275-2012.

12 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 139 Rn. 14.
13 zoiZe, sk-is komentari, wigni I, mux. 62, gv. 202.

14 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 139 Rn. 16.
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Tavi meore

qmedunarianoba, rogorc garigebis namdvilobis piroba

muxli 63. arasrulwlovanis mier dadebuli garigeba

1. Tu arasrulwlovani debs ormxriv garigebas (xelSekrulebas) 

kanonieri warmomadgenlis aucilebeli Tanxmobis gareSe, maSin xelSe-

krulebis namdviloba damokidebulia imaze, SemdgomSi misi warmo-

madgeneli moiwonebs Tu ara mas, garda im SemTxvevebisa, roca igi iRebs 

sargebels. 

2. Tu arasrulwlovani qmedunariani gaxdeba, maSin igi TviTon wyvets 

sakiTxs Tavisi nebis gamovlenis namdvilobis Sesaxeb.

I. zogadi debulebebi .................................................................................... 369

1. normis mizani ......................................................................................... 369

2. gamoyenebis sfero ................................................................................. 369

II. gamoyenebis winapirobebi .......................................................................... 370

1. ormxrivi garigeba ................................................................................. 370

2. sargebeli ............................................................................................... 370

3. kanonieri warmomadgenlis Tanxmoba .................................................... 371

III. srulwlovanebis miRwevis Sedegebi (63 II muxli) ................................... 371

I. zogadi debulebebi

1. normis mizani

63-e muxlis mizania arasrulwlovnis dacva im mosalodneli uar-

yofiTi Sedegebisagan, romlebic mis mier xelSekrulebis dadebas 

SeiZleba mohyves. am TvalsazrisiT muxli ganamtkicebs princips, 

romlis Tanaxmad arasrulwlovnis mier iseTi xelSekrulebis dadeba, 

romliTac is samarTlebriv sargebels ar iRebs, moiTxovs kanonieri 

warmomadgenlis Tanxmobas.1 

marTalia, mcirewlovanebisagan (7 wlamde: 12 IV muxli) gansxvave-

biT, arasrulwlovnebs (7-dan 18 wlamde) aqvT ufleba monawileoba 

miiRon samoqalaqo brunvaSi, magram maTi es monawileoba SezRudulia 

mxolod sargeblis momtani an neitraluri xelSekrulebebis2 dadeb-

is SesaZleblobiT. sxva SemTxvevaSi aucilebelia kanonieri warmo-

madgenlebis Tanxmoba. 

2. gamoyenebis sfero

63-e muxli gamoiyeneba mxolod arasrulwlovnis mier dadebuli 

1 Sdr. germaniis samoqalaqo kodeqsis § 107; MüKo/Schmitt, BGB 6. Aufl., 2012, § 107 Rn. 1.
2 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 107 Rn. 1.
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ormxrivi garigebebis (xelSekrulebebis) mimarT, romlebiTac aras-

rulwlovans SeiZleba samarTlebrivi nakli warmoeSvas.

norma aseve gamoiyeneba garigebis msgavsi moqmedebebis mimarT, 

romlebSic arasrulwlovani monawileobs, magaliTad, qirurgiuli 

operaciis gakeTebis drosac.3 

63-e muxli warmoadgens me-15 muxliT ganmtkicebuli principis 

erT konkretul SemTxvevas, romelic mxolod arasrulwlovanebs ex-

eba, maSin, roca me-15 muxli SezRuduli qmedunarianobis mqone pire-

bis brunvaSi monawileobis safuZvlebs gansazRvravs.

II. gamoyenebis winapirobebi

1. ormxrivi garigeba

 

arasrulwlovanis mier yvela ormxrivi garigebis _ xelSekrulebis 

_ dadebisaTvis, romlidanac ar iRebs samarTlebriv sargebels, mi-

uxedavad imisa, es sargebeli uSualod ZiriTadi garigebidan gamom-

dinareobs Tu damatebiTi valdebulebebidan. 

aRniSnuli garigebebi meryevad baTilia, vinaidan arsebobs kanonie-

ri warmomadgenlisagan misi mowonebis SesaZlebloba, rac garigebas 

namdvilobas mianiWebs.4 Tu kanonieri warmomadgeneli ar gascems 

Tanxmobas, maSin garigeba baTili iqneba dadebis momentidan, e.w. ex 
tunc.5 

2. sargebeli

aRiarebuli Sexedulebis mixedviT ekonomikur sargebels ara aqvs 

mniSvneloba. gadamwyvetia samarTlebrivi sargebeli6 da samarTle-

brivi Sedegebi.7 

samarTlebrivad wamgebiani iqneba garigeba, Tuki misgan arasrul-

wlovans raime valdebuleba ekisreba. aqedan gamomdinare, ormxrivi 

sasyidliani xelSekrulebebi uflebrivi naklis momtanad miiCneva, 

radgan isini arasrulwlovans garkveul valdebulebebs akisreben.8 

samarTlebrivad sargeblis momtanad miiCneva iseTi garigebebi, 

romlebic arasrulwlovnis samarTlebriv mdgomareobas aumjobese-

3 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 107 Rn. 2.
4  zoiZe, sk-is komentari, wigni I, mux. 63, gv. 205; Wanturia, samoqalaqo samarTlis zogadi 

nawili, 2011, gv. 386.

5 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 23 Rn. 27.
6  zoiZe, sk-is komentari, wigni I, mux. 63, gv. 204; Sdr. Wendtland in Beck OK BGB, 28. Aufl. Stand 

01.08.2013, § 107 Rn. 3.
7 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 23 Rn. 9.
8  Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 107 Rn. 3 ff.; Rüthers/Stadler, Allgemeiner 

Teil des BGB, 16. Aufl. § 23 Rn. 9.

3

4

5

6

7
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ben, magaliTad, uflebis SeZena, sakuTrebis SeZena, Cuqeba da a.S.9 

samarTlebrivi sargeblis Semcvelia yvela valdebulebiT-samarT-

lebrivi garigeba, romelic arasrulwlovans mxolod moTxovnis 

uflebas aniWebs, magaliTad, saCuqris dapireba (525 III muxli).10 

nasyidobas, qiravnobas, nardobas da sxva msgavs xelSekrulebebs 

marto samarTlebrivi sargebeli ki ar moaqvs arasrulwlovnisaTvis, 

aramed valdebulebebsac akisrebs mas.11 amitom maTze vrceldeba 63-e 

muxlis SezRudva.

3. kanonieri warmomadgenlis Tanxmoba

 

63-e muxliT gaTvaliswinebuli garigebis namdvilobisaTvis au-

cilebelia arasrulwlovnis kanonieri warmomadgenlebis winaswari 

Tanxmoba. Tanxmoba calmxrivi miRebasavaldebulo nebis gamovlenaa, 

romelic SeiZleba konkludenturadac ganxorcieldes, garda im 

SemTxvevebisa, roca garigebis Taviseburebidan gamomdinare, specia-

luri formaa dadgenili. 

kanonieri warmomadgenlebi arian arasrulwlovani piris mSoblebi 

an meurveebi. arasrulwlovans ara aqvs Tanxmobis moTxovnis ufle-

ba.12 maTi warmomadgenlobiTi uflebamosilebis farglebi da moc-

uloba ganisazRvreba kanoniT.13 Tanxmobis moculoba ganisazRvreba 

imiT, Tu ras emsaxureba igi. Tanxmoba SeiZleba iyos erTi garigebi-

saTvis gacemuli, magaliTad, avtomanqanis yidva, an garkveul Tanxam-

de garigebebisaTvis, magaliTad, 500 laramde da a.S.14 

Tu garigeba arasrulwlovnisaTvis samarTlebrivad sargeblis 

momtania, maSin 63-e muxlis Tanaxmad, garigeba ukve namdvilia da mas 

ar sWirdeba kanonieri warmomadgenlis Tanxmoba.

Tu Tanxmoba gacemulia, maSin arasrulwlovnis mier dadebuli 

garigeba iseve iqneba namdvili, rogorc qmedunariani piris mier 

dadebuli garigeba.

III. srulwlovanebis miRwevis Sedegebi (63 II muxli)

Tuki arasrulwlovani, romelmac kanonieri warmomadgenlis Tanx-

mobis gareSe dado 63 I muxliT gaTvaliswinebuli garigeba, mis mier 

dadebuli meryevad baTili garigeba ar gaxdeba avtomaturad namdvi-

li imiT, rom es piri gaxda srulwlovani. srulwlovanebas miRweulma 

9  zoiZe, sk-is komentari, wigni I, mux. 63, gv. 205; Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 
16. Aufl. § 23 Rn. 9.

10 zoiZe, sk-is komentari, wigni I, mux. 63, gv. 205.

11 iqve.

12 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 107 Rn. 17
13 ix. diskusia: Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 424-425.

14 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 23 Rn. 23.

8

9

10
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pirma TviTon unda gasces Tanxmoba, romelic manamde kanonier war-

momadgenels unda gaeca.15

srulwlovanebis miRweviT piri ara mxolod qmedunariani xdeba, 

aramed kanonieri warmomadgenlis uflebamosilebasac iZens 63-e mux-

lidan gamomdinare urTierTobebSi.16 

15  qarTuli norma imeorebs germaniis samoqalaqo kodeqsis 108 paragrafis me-3 abzacis 

debulebas. Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 108 Rn. 10.
16 zoiZe, sk-is komentari, wigni I, mux. 63, gv. 205.
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lado Wanturiamuxli 64

muxli 64

muxli 64. uari arasrulwlovanis mier dadebul garigebaze

1. arasrulwlovanis mier dadebuli xelSekrulebis mowonebamde me-

ore mxares aqvs xelSekrulebaze uaris Tqmis ufleba. 

2. Tu meore mxarem icoda piris arasrulwlovanobis Sesaxeb, 

maSin mas uaris Tqma SeuZlia mxolod im SemTxvevaSi, roca aras-

rulwlovani mas atyuebda, rom warmomadgenlisagan miRebuli aqvs 

Tanxmoba. 

I. normis mizani ...............................................................................................373 

II. xelSekrulebaze uaris Tqmis winapirobebi .............................................373

III. samarTlebrivi Sedegebi ...........................................................................374

IV. mtkicebis tvirTi ......................................................................................374

I. normis mizani 

vinaidan kanonieri warmomadgenlis Tanxmobis miRebamde garige-

ba meryevad baTilia, es xelSekrulebis kontrahents aramyar samarT-

lebriv mdgomareobaSi ayenebs. aqedan gamomdinare, 64 I muxli mas 

Tavdacvis RonisZiebis saxiT xelSekrulebaze uaris Tqmis uflebas 

aniWebs. amrigad, 64-e muxlis mizani aris kontrahentis interesebis 

dacva, gansxvavebiT 63-e muxlisagan, romlis mizanic arasrul wlovnis 

interesebis dacva iyo.1 

II. xelSekrulebaze uaris Tqmis winapirobebi

xelSekrulebis kontrahentis mier xelSekrulebaze uaris Tqmis 

uflebis ganxorcieleba damokidebulia ramdenime winapirobis arse-

bobaze: 

pirveli, xelSekruleba unda iyos meryevad baTili, rac gamowveulia 

kanonieri warmomadgenlis mier Tanxmobis gacemis dayovnebiT. 

meore, xelSekrulebaze uaris ufleba kontrahents mxolod maSin 

warmoeSoba, roca kontrahentma ar icoda piris arasrulwlovnebis 

Sesaxeb, magaliTad, nasyidobis xelSekrulebis dadebisas internetis 

meSveobiT.2 

mesame, uaris Tqma SesaZlebelia mxolod kanonieri warmomadgen-

lis mier Tanxmobis gacemamde.3 Tanxmobis gacemiT garigeba namdvili 

xdeba, riTac kontrahenti kargavs uaris Tqmis safuZvels. 

Tu xelSekrulebis kontrahentma icoda arasrulwlovnebis Ses-

axeb, maSin xelSekrulebaze uaris Tqmis ufleba, rogorc wesi, ga-

moricxulia. gamonaklisi gaTvaliswinebulia 64 II muxlSi, roca 

1 mux. 64 safuZvlad udevs germaniis samoqalaqo kodeqsis § 109.

2 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 109 Rn. 3.
3 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 109, Rn. 1.

1

2

3
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lado Wanturia muxli 64

4

5

6

arasrulwlovani atyuebda, rom mas warmomadgenlisagan Tanxmoba 

miRebuli hqonda.

mTavaria, rom garigebis meryevad baTiloba TviTon kontrahentis 

mier ar iyos gamowveuli. es xdeba maSin, roca kontrahentma icoda, 

rom arasrulwlovanTan debda xelSekrulebas. arasrulwlovnebis 

codnis faqti mas ukargavs xelSekrulebaze uaris Tqmis uflebas.4 

III. samarTlebrivi Sedegebi

Tu zemoT aRniSnuli winapirobebi arsebobs, maSin xelSekrulebis 

kontrahents ufleba aqvs uari Tqvas xelSekrulebaze. xelSekrule-

baze uari warmoadgens calmxriv miRebasavaldebulo nebis gamov-

lenas.

xelSekrulebaze uari kontrahentma SeiZleba gamoTqvas rogorc 

kanonieri warmomadgenlis, ise arasrulwlovani piris mimarTac.5 

xelSekrulebaze uaris samarTlebrivi Sedegebi ganisazRvreba 352-e 

da 405-e muxlebis Sesabamisad.

IV. mtkicebis tvirTi

mtkicebis tvirTi gadanawilebulia imis mixedviT, Tu romeli 

faqtebis mtkicebazea saubari. magaliTad, imis mtkicebis tvirTi, 

rom xelSekrulebaze uari ganxorcielda kanonieri warmomadgenlis 

mier Tanxmobis gacemis Semdeg, ekisreba xelSekrulebis namdvilobi-

Ta da misi ganxorcielebiT dainteresebul pirs.6 

mtkicebis tvirTi imisa, rom xelSekrulebaze uari ganxorcielda 

kanonieri warmomadgenlis mier Tanxmobis gacemamde, ekisreba xelSe-

krulebis kontrahents. 

xelSekrulebis kontrahentis mier arasrulwlovanebis cnobis 

faqtis mtkicebis tvirTi ekisreba kanonier warmomadgenels.

 

4 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 109, Rn. 2.
5 zoiZe, sk-is komentari, wigni I, mux. 64, gv. 206.

6 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 109 Rn. 6.
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muxli 65. arasrulwlovanis emansipacia

1. xelSekruleba, romelic dadebulia arasrulwlovanis mier 

kanonieri warmomadgenlis Tanxmobis gareSe, iTvleba namdvilad, Tuki 

arasrulwlovanma xelSekrulebiT gaTvaliswinebul moqmedebaTa Ses-

asruleblad gankarga is saSualebani, romlebic mas gadasces kanoni-

erma warmomadgenlebma, an _ am warmomadgenlebis TanxmobiT _ mesame 

pirebma am mizniT anda Tavisufali gankargvis mizniT. 

2. Tu kanonieri warmomadgeneli aniWebs Teqvsmeti wlis asaks miR-

weul arasrulwlovans sawarmos damoukideblad gaZRolis uflebas, 

maSin am sferosaTvis Cveulebriv urTierTobebSi igi SeuzRudavad 

qmedunariani xdeba. es wesi gamoiyeneba rogorc sawarmos dafuZnebis, 

aseve likvidaciisa da SromiTi urTierTobebis dawyebis an damTavrebis 

mimarTac. 

3. sawarmos gaZRolis nebarTva saWiroebs kanonieri warmomadgenlis 

Tanxmobas meurveobisa da mzrunvelobis organosTan SeTanxmebiT. 

I. zogadi debulebani .................................................................................... 375

II. gadacemuli saxsrebis gankargva arasrulwlovnis 

   mier (65 I muxli) ........................................................................................ 376

1. mizani da gamoyenebis sfero ................................................................ 376

2. gamoyenebis winapiroba da samarTlebrivi Sedegi .............................. 376

III. sawarmos gaZRola damoukideblad (65 II) ............................................... 377

1. mizani da gamoyenebis sfero ................................................................ 377

2. gamoyenebis winapirobebi ...................................................................... 378

3. samarTlebrivi Sedegi ........................................................................... 378

I. zogadi debulebani

marTalia, arasrulwlovani piris mier kanonieri warmomadgenlis 

Tanxmobis gareSe dadebuli garigebebi baTilad aris aRiarebuli (63-e 

muxli), magram samoqalaqo kodeqsi moswydeboda cxovrebiseul re-

alobas, Tuki am kategoriis pirebs, romelTa asaki meryeobs 7-dan 

18 wlamde, saerTod aukrZalavda samoqalaqo brunvaSi monawileobas. 

kanonieri warmomadgenlis kontrolis qveS arasrulwlovanTa mier 

samoqalaqo brunvaSi monawileobis uzrunvelyofas emsaxureba 65-e 

muxli, romelic ramdenime kompromisul da cxovrebiseuli realobis 

Sesatyvis regulirebebs Seicavs. 

erT SemTxvevaSi arasrulwlovans aqvs misTvis kanonieri warmo-

madgenlis mier gadacemuli saSualebebis gankargvis ufleba (65 I 

muxli), xolo meore SemTxvevaSi _ sawarmos damoukideblad gaZRo-

lis ufleba mas srul qmedunarianobas aniWebs. 

65-e muxlis regulirebiT kanonmdebeli aRwevs balanss samoqa-

1

muxli 65
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lado Wanturia

2

3

4

laqo brunvaSi arasrulwlovnis monawileobasa da kanonieri warmo-

madgenlis mier masze kontrolis ganxorcielebas Soris.

II. gadacemuli saxsrebis gankargva arasrulwlovanis 

mier (65 I muxli)

1. mizani da gamoyenebis sfero

65 I muxli awesrigebs arasrulwlovani piris mier im garigebaTa 

dadebas, romelTa Sesasrulebladac man gankarga kanonieri warmo-

madgenlis an mesame pirisagan miRebuli saSualebebi. norma ganamt-

kicebs arasrulwlovnis mier e.w. „jibis fulis“ gankargvis ufleba-

mosilebas.1

norma gamoiyeneba im garigebaTa mimarT, romlebic arasrul-

wlovanisaTvis SeiZleba samarTlebrivi zianis momtani iyos, radgan 

samarTlebrivi sargeblis momtani garigebebi am regulirebis gare-

Sec isedac namdvilia. 

65 I muxli ar warmoadgens 63-e muxliT gaTvaliswinebuli normi-

dan gamonakliss, aramed akonkretebs, rom kanonieri warmomadgenlis 

Tanxmoba SeiZleba konkludentur moqmedebaSic gamoixatos, kerZod, 

im Tanxis gadacemaSi, romlis gankargvis uflebac arasrulwlovans 

aqvs.2 am gagebiT SeiZleba iTqvas, rom garigeba arc aris kanonieri 

warmomadgenlis Tanxmobis gareSe dadebuli, is ubralod mkveTrad 

ar aris gamoxatuli.3 amrigad, saxezea „winaswari Tanxmobis specia-

luri SemTxveva“.4 

65 I muxli ar gamoiyeneba, Tuki kanonierma warmomadgenelma 63-e 

muxlis mixedviT ukve misca arasrulwlovans garigebis dadebis Tanx-

moba.5 

2. gamoyenebis winapiroba da samarTlebrivi Sedegi

 

65 I muxlis gamoyenebis winapiroba aris arasrulwlovnis mier 

xelSekrulebiT gaTvaliswinebul moqmedebaTa Sesasruleblad im 

saSualebebis gankargva, romlebic man kanonieri warmomadgenlis an 

mesame pirisagan miiRo. 

aRiarebuli Sexedulebis Tanaxmad, mxolod avansis gadaxda ar 

aris sakmarisi: xelSekrulebiT nakisri valdebuleba srulad unda 

iyos Sesrulebuli. arasrulwlovnis mier nawilobriv Sesrulebac ar 

1 zoiZe, sk-is komentari, wigni I, mux. 65, gv. 207.

2 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 110 Rn. 4.
3 zoiZe, sk-is komentari, wigni I, mux.65, gv. 208.

4 iqve.

5 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 110, Rn. 1.

muxli 65
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CaiTvleba Sesrulebad 65 I muxlis gagebiT.6 

gadacemul saSualebebad miiCneva nebismieri qonebrivi faseulobe-

bi, pirvel rigSi, fuladi saxsrebi _ naRdi fuli.7 

Tu arasrulwlovans misi kanonieri warmomadgenlis TanxmobiT 

gaxsnili aqvs sabanko angariSi da flobs eleqtronuli angariS-

sworebis baraTi, savaraudoa, rom mas kanonieri warmomadgenlis mier 

aqvs gadacemuli es saxsrebi gansakargavad. Tanxis gadacemisas ar 

aris savaldebulo misi gamoyenebis konkretuli miznebis miTiTeba. 

yovel SemTxvevaSi aman SeiZleba ar moaxdinos gavlena garigebis nam-

dvilobaze.

arasrulwlovnis mier dadebuli garigeba namdvilia, Tu man gankar-

ga misTvis kanonieri warmomadgenlis an mesame piris mier gadacemuli 

saSualeba. arasrulwlovnisa da kanonieri warmomadgenlis erTobli-

vi qmedeba am garigebas namdvilobas aniWebs.8 

garigeba ar iqneba namdvili, Tu kanonierma warmomadgenelma ar-

asrulwlovans aramarTlzomierad gadasca saSualeba, magaliTad, 

avtomanqana da mas ara aqvs marTvis mowmoba.9 

Tu arasrulwlovnis mier dadebuli garigeba nawil-nawil unda 

Sesruldes, maSin mis mier ukve Sesrulebul nawilSi garigeba nam-

dvilia, xolo gadauxdel nawilSi _ meryevad baTili, radgan am 

ukanasknel nawilebTan mimarTebaSi arasrulwlovans jer gankargva 

ar ganuxorcielebia.

III. sawarmos gaZRola damoukideblad (65 II)

1. mizani da gamoyenebis sfero

 

praqtikaSi iSviaTia, roca arasrulwlovani damoukidebel same-

warmeo saqmianobas eweva da sakuTari sawarmo aqvs. magram am gamo-

naklisi SemTxvevis dros warmoiSoba problema, rac xels uSlis ar-

asrulwlovnis srulfasovan monawileobas komerciul saqmianobaSi, 

kerZod, 63-e muxlis mixedviT, yvela garigebis dasadebad mas sWird-

eba kanonieri warmomadgenlis Tanxmoba. amis Tavidan asacileblad 65 

II da III muxlebi iTvaliswineben arasrulwlovnis emansipaciis (srul-

wlovanebTan uflebrivi gaTanasworeba) SesaZleblobas, Tuki Te-

qvsmeti wlis asaks miRweuli pirs kanonieri warmomadgeneli sawarmos 

damoukideblad gaZRolis uflebas aniWebs.

SeuzRudavi qmedunarianoba,10 romelsac arasrulwlovani moipov-

ebs, exeba misi samewarmeo saqmianobis sferosaTvis Cveulebriv urTi-

6 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 110 Rn. 5.
7 zoiZe, sk-is komentari, wigni I, mux. 65, gv. 208.

8 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 110, Rn. 2.
9 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 110 Rn. 14.
10 zoiZe, sk-is komentari, wigni I, mux. 65, gv. 209. 

6

5

7

8
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erTobebs. amrigad, saubaria e.w. nawilobriv qmedunarianobaze.11 

2. gamoyenebis winapirobebi 

 

65 II muxlis gamoyenebis winapiroba aris sawarmos gaZRola aras-

rulwlovnis mier, e.i. samewarmeo saqmianobis ganxorcieleba mewarme-

Ta Sesaxeb kanonis Sesabamisad, vaWrobis, momsaxurebis, warmoebis da 

a.S. sferoebSi.

sayuradReboa samewarmeo sazogadoebaSi partnioris statusis sak-

iTxi. aRiarebuli Sexedulebis mixedviT, 65 II muxli gavrceldeba 

mxolod personaluri sazogadoebebis partniorebze, radgan isini 

TviTon axorcieleben samewarmeo sazogadoebas, magram ara kapita-

luri sazogadoebis partniorebze, radgan maTgan aqtiuri samewarmeo 

saqmianoba ar moiTxoveba.12 

arasrulwlovani sawarmos damoukideblad unda uZRvebodes, rac 

imas niSnavs, rom is unda iRebdes sawarmosaTvis mniSvnelovan yvela 

organizaciul Tu komerciul sakiTxebze gadawyvetilebebs.

sawarmos damoukideblad gaZRolis ufleba arasrulwlovans mini-

Webuli unda hqondes kanonieri warmomadgenlisagan meurveobisa da 

mzrunvelobis organosTan SeTanxmebiT (65 II da III muxlebi).

garda meurveobisa da mzrunvelobis organosTan SeTanxmebisa, 

sawarmos gaZRolis uflebamosilebis miniWebisaTvis kodeqsi raime 

formas ar iTvaliswinebs. amitom es nebarTva SeiZleba gaices zepi-

radac.13 

sawarmos gaZRolis uflebamosilebis gacema kanonieri warmo-

madgenlis uflebaa da ara movaleoba. Sesabamisad, arasrulwlovans 

ara aqvs misgan am nebarTvis moTxovnis ufleba. 

3. samarTlebrivi Sedegi

 

16 wlis asaks miRweuli arasrulwlovani qmedunariani xdeba same-

warmeo saqmianobis sferoSi da aqedan gamomdinare, valdebulebebze 

misi pasuxismgebloba am sferoSi SeuzRudavia.

qmedunarianobis Sinaarsi moicavs uflebas, dados da Sewyvitos 

Sromis xelSekrulebebi sawarmos TanamSromlebTan, SeiZinos da gaas-

xvisos nedleuli, warmoebuli produqcia da a.S. qmedunarianoba moi-

cavs aseve saproceso uflebaunarianobas. am urTierTobebis gareT 

is Cveulebrivad SezRudulad qmedunarianobis mqoned rCeba.14

arasrulwlovnisaTvis sawarmos gaZRolis sferoSi miniWebuli 

11 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 112, Rn. 1.
12 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 112 Rn. 2.
13 Sdr. Jauernig, BGB, 14. Aufl., 2011, § 112, Rn. 2.
14 zoiZe, sk-is komentari, wigni I, mux. 65, gv. 209.

9
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nawilobrivi qmedunarianobis farglebSi kanonieri warmomadgeneli 

kargavs Tavis warmomadgenlobiT uflebamosilebebs, rac exeba aseve 

samewarmeo saqmianobidan miRebuli Semosavlebis gankargvasac.15 

15 Sdr. Wendtland, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 112 Rn. 8.



380

lado Wanturia muxli 66

muxli 66.  warmomadgenlis aucilebeli Tanxmobis gareSe dadebuli 

garigebis baTiloba

baTilia calmxrivi garigeba, romelsac arasrulwlovani debs 

kanonieri warmomadgenlis aucilebeli Tanxmobis gareSe. baTilia 

aseTi garigeba maSinac, roca arsebobs kanonieri warmomadgenlis Tanx-

moba, magram arasrulwlovans ar warmoudgenia amis damadasturebeli 

werilobiTi sabuTi, ris gamoc garigebis meore mxarem dauyovnebliv 

Tqva masze uari. aseTi uari dauSvebelia, Tuki meore mxare informire-

buli iyo kanonieri warmomadgenlis am Tanxmobis Sesaxeb. 

I. normis regulirebis sagani da gamoyenebis sfero .................................380 

II. gamoyenebis winapirobebi da samarTlebrivi Sedegi ..............................380

III. kanonieri warmomadgenlis Tanxmobis forma .........................................381

IV. mtkicebis tvirTi .....................................................................................381

I. normis regulirebis sagani da gamoyenebis sfero

66-e muxli gansazRvravs kanonieri warmomadgenlis Tanxmobis ga-

reSe arasrulwlovnis mier dadebuli garigebis samarTlebriv beds 

da yuradRebas imsaxurebs 63 I muxlTan kavSirSi. 

pirveli, Tu 63-e muxli exeba ormxriv garigebebs (xelSekrule-

bebs), 66-e muxli calmxriv garigebebs awesrigebs.

meore, 63-e muxliT gaTvaliswinebuli garigebebi meryevad baTil-

ia da maTi namdviloba damokidebulia kanonieri warmomadgenlis mier 

garigebis mowonebaze, maSin, roca 63-e muxlis garigebebi ucilod 

baTilia da isini namdvili ver gaxdeba kanonieri warmomadgenlis 

mowonebis SemTxvevaSic.

mesame, 63-e muxliT gaTvaliswinebuli garigebis namdviloba Sei-

Zleba miRweul iqnes kanonieri warmomadgenlis Semdgomi TanxmobiT 

(mowonebiT), xolo 66-e muxlis mixedviT, garigebis namdvilobisaTvis 

kanonieri warmomadgenlis winaswari Tanxmobaa (nebarTva) aucilebe-

li.

66-e muxli gansazRvravs arasrulwlovnis mier dadebuli mxolod 

calmxrivi garigebebis baTilobas. 

II. gamoyenebis winapirobebi da samarTlebrivi Sedegi

66-e muxlis Sinaarsi gamoiyeneba Semdegi winapirobebis arsebobi-

sas:

arasrulwlovnis mier dadebuli unda iyos calmxrivi garigeba. 

amasTan, ara aqvs mniSvneloba, nebis gamovlena miRebasavaldebuloa 

Tu ara. amis magaliTebia, Secileba, xelSekrulebis moSla, xelSe-

krulebidan gasvla da a.S. 

1

2

3
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garigeba baTilia da mas kanonieri warmomadgenlis Semdomi mow-

oneba ver aqcevs namdvilad.1 

III. kanonieri warmomadgenlis Tanxmobis forma

arasrulwlovnis mier dadebuli calmxrivi garigebis namdvilo-

bis aucilebel winapirobad 66-e muxli werilobiTi formis dacvas 

ganamtkicebs. kerZod, ar aris sakmarisi kanonieri warmomadgenlis 

zepiri Tanxmoba, Tuki amis dasamtkiceblad arasrulwlovanis mier 

ar iqneba wardgenili werilobiTi sabuTi. 

66-e muxlis me-2 winadadebidan Cans, rom werilobiTi formis moTx-

ovna exeba mxolod miRebasavaldebulo nebis gamovlinebebs, radgan am 

normaSi saubaria sabuTis wardgenaze „meore mxarisaTvis“ da am meore 

mxaris mier grigebaze dauyovnebliv uaris Tqmaze. 

meore mxaris mier garigebaze uaris Tqma warmoadgens calmxriv 

nebis gamovlenas, romelic, arasrulwlovnis mimarT ganxorcielebis 

miuxedavad, namdvili iqneba.2 amitom am uars ar dasWirdeba aras-

rulwlovnis kanonieri warmomadgenlis Tanxmoba. uaris namdvilobis 

piroba iqneba meore mxaris mier dauyovnebliv uaris gancxadeba, gar-

da im SemTxvevebisa, roca arasrulwlovanma kanonieri warmomadgen-

lis Tanxmobis wardgenisaTvis garkveuli dro moiTxova. 

werilobiTi formis dacvis aucilebloba ar arsebobs im SemTx-

vevaSi, roca garigebis meore monawile informirebuli iyo kanonie-

ri warmomadgenlis Tanxmobis arsebobis Sesaxeb (66-e muxlis me-3 

win.). informireba (Setyobineba) miiCneva garigebis msgavs moqmedebad, 

romelic unda ganxorcieldes manam, sanam garigebis meore monawile 

uars ar ganacxadebs garigebaze.3 

garigebis meore monawilis mier garigebaze uaris Tqma iwvevs mis 

baTilobas (51 II muxlis komentari) da miuxedavad kanonieri warmo-

madgenlis Semdgomi Tanxmobisa, garigeba namdvili ver gaxdeba.

IV. mtkicebis tvirTi

mtkicebis tvirTis gansazRvris aucilebloba warmoiSoba or 

sakiT xTan dakavSirebiT.

pirveli, vinc amtkicebs garigebis namdvilobas, man unda daamtki-

cos kanonieri warmomadgenlis mier Tanxmobis droulad gacemis faq-

ti. am mizniT wardgenili unda iyos werilobiTi sabuTi an garigebis 

meore mxaris winaswari informirebis damadasturebeli mtkicebule-

ba. 

1 Sdr. Knothe, in Staudinger BGB, § 111 Rn. 9.
2 Sdr. Knothe, in Staudinger BGB, § 111 Rn. 11.
3 Knothe, in Staudinger BGB, 2004, § 111 Rn. 12.

4
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meore, vinc amtkicebs garigebis baTilobas, man unda daamtkicos 

meore mxaris mier garigebaze uaris Tqmis marTlzomiereba da kanonie-

ri warmomadgenlis Tanxmobis ararsebobis faqti. 
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muxli 67. nebarTvis valdebuleba qmedunarianobis SezRudvamde

garigeba, romelic daido qmedunarianobis SezRudvamde, moiT xovs 

nebarTvas, Tu dadgindeba, rom is safuZveli, ris gamoc moxda qme-

dunarianobis SezRudva, aSkarad arsebobda garigebis dadebis drosac. 

I. gamoyenebis sfero...................................................................................... 383 

1. mizani da regulirebis sagani .............................................................. 383

2. kavSiris sxva normebTan ........................................................................ 383

II. gamoyenebis winapirobebi .......................................................................... 384

1. garigebis dadeba qmedunarianobis SezRudvamde ............................... 384

2. nebarTva .................................................................................................. 384

III. mtkicebis tvirTi ..................................................................................... 384

I. gamoyenebis sfero

1. mizani da regulirebis sagani

 

67-e muxlSi gaTvaliswinebuli norma exeba im piris mier dadebul 

garigebebs, romelsac mogvianebiT qmedunarianoba SeezRuda. normis 

Tavisebureba isaa, rom SezRuduli qmedunarianoba garigebis namd-

vilobaze gavlenas axdens ara marto maSin, roca piri aseTadaa cno-

bili sasamarTlos mier, aramed maSinac, roca qmedunarianobis Sez-

Rudvis safuZveli faqtobrivad arsebobs.1 normis mizani aris aseTi 

piris dacva im uaryofiTi Sedegebisagan, romlebic mis mier dadebul 

garigebas SeiZleba Sedegad mohyves. amitom moiTxovs 67-e muxli am 

garigebis dasadebad nebarTvas. 

vinaidan 67-e muxli exeba qmedunarianobis SezRudvas momavalSi, 

SesaZlebelia saubari iyos mxolod me-16 muxliT gaTvaliswinebuli 

qmedunarianobis SezRudvaze alkoholis an narkotikuli nivTierebeb-

is gamoyenebis gamo. asakis gamo SezRuduli qmedunarianobis mqone 

pirebi am normis moqmedebis qveS ar eqcevian. 

67-e muxliT gaTvaliswinebuli garigebebi ganekuTvneba meryevad 

baTili garigebebis kategorias, romlebic dadebis momentSi baTil-

ia, magram kanonieri warmomadgenlis an uflebamosili piris Tanxmo-

ba garigebas namdvilad aqcevs (54-e muxlis komentari). amrigad, am 

garigebis namdviloba damokidebulia kanonieri warmomadgenlis ne-

baze, kerZod, imaze, moiwonebs igi dadebul xelSekrulebas Tu ara.2 

2. kavSiris sxva normebTan

garda me-16 muxlisa, mniSvnelovania aseve 14 II da me-15 muxlebis 

1 zoiZe, sk-is komentari, wigni I, mux. 67, gv 212.

2 Sdr. Medicus, Bürgerliches Recht, 10. Aufl., 2010, Rn. 571

1

2

3
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5

6

7

8

9
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gamoyeneba. 14 II muxlis Tanaxmad, qmedunarianobis SezRudvis SemTx-

vevaSi pirs uwesdeba mzrunveloba. 

me-15 muxli adgens, rom SezRuduli qmedunarianobis mqone piris 

nebis gamovlenis namdvilobisaTvis aucilebelia misi kanonieri war-

momadgenlis, e.i. mzrunvelis Tanxmoba.

II. gamoyenebis winapirobebi

1. garigebis dadeba qmedunarianobis SezRudvamde

 

67-e muxlis moTxovnis gamoyenebis winapiroba aris piris mier 

garigebis dadeba qmedunarianobis SezRudvamde. Tu garigeba daido 

SezRuduli qmedunarianobis mqone piris mier, maSin Sesabamisad ga-

moiyeneba me-15 muxliT gaTvaliswinebuli wesi. 

miuxedavad qmedunarianobis SezRudvis ararsebobisa, garigebis 

dadebis momentisaTvis saxeze unda iyos is safuZveli, ramac mogvi-

anebiT qmedunarianobis SezRudva gamoiwvia, magaliTad, piri unda 

iyos alkoholiki an iyenebdes narkotikul nivTierebebs da amiT Tav-

is ojaxs mZime materialur mdgomareobaSi ayenebdes (16 I muxli). 

67-e muxlis gamosayeneblad mxolod qmedunarianobis SezRud-

vis safuZvlebis arseboba sakmarisi ar aris. aucilebelia, rom pirs 

am safuZvlebis gamo SeezRudos kidevac momavalSi qmedunarianoba 

dadgenili wesiT. 

2. nebarTva

 

garigebis namdvilobis winapiroba aris nebarTvis gacema kanonieri 

warmomadgenlis mier. nebarTvis gacema baTil garigebas aqcevs nam-

dvilad.3 

nebarTvis gacemis iniciativa, rogorc wesi, xelSekrulebis meo-

re mxarisagan unda modiodes. Sesabamisad, nebarTva unda gadaeces 

xelSekrulebis kontrahents.4 

nebarTvis gacemisaTvis kodeqsi raime specialur formas ar iTval-

iswinebs. amitom nebarTvis mimarT gamoiyeneba is wesebi, rac gaTval-

iswinebulia SezRuduli qmedunarianobis mqone pirebis mier dadebu-

li garigebebis dros kanonieri warmomadgenlis nebarTvis mimarT 

(naxeT me-15 muxlis komentari).

III. mtkicebis tvirTi

67-e muxlis gamoyenebisas mtkicebis tvirTi ramdenime sakiTxTan 

3 Sdr. Medicus, Bürgerliches Recht, 10. Aufl., 2010, Rn. 571. 
4 Sdr. Medicus, Bürgerliches Recht, 10. Aufl., 2010, Rn. 571.
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dakavSirebiT SeiZleba warmoiSvas.

pirveli, vinc amtkicebs garigebis namdvilobas, man unda daamtki-

cos kanonieri warmomadgenlis mier nebarTvis droulad gacemis faq-

ti. am mizniT wardgenili unda iyos werilobiTi sabuTi an garigebis 

meore mxaris winaswari informirebis damadasturebeli mtkicebule-

ba.

meore, vinc amtkicebs garigebis baTilobas, man unda daamtkicos, 

rom garigebis dadebisas arsebobda qmedunarianobis SezRudvis ga-

momwvevi safuZvlebi, xolo kanonierma warmomadgenelma garigebis 

dadebis Semdeg ar gasca nebarTva. 
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Tavi mesame

garigebis forma

muxli 68. formis mniSvneloba garigebis namdvilobisaTvis

garigebis namdvilobisaTvis saWiroa kanoniT dadgenili formis 

dacva. Tu aseTi forma ar aris dawesebuli, mxareebs SeuZliaT TviTon 

gansazRvron igi.

I. normis arsi da mizani ................................................................................ 386 

II. formis Tavisuflebis ganviTarebis tendencia ..................................... 386

III. garigebis formis funqcia ....................................................................... 387 

IV. formis savaldebulobis farglebi da

    misi winapirobebi ..................................................................................... 388 

1. kanoniT gansazRvruli savaldebulo forma ...................................... 388

2. mxareTa mier gansazRvruli savaldebulo forma ............................. 390 

3. werilobiTi dokumentis rekvizitebi ................................................. 391 

V. formis daucvelobis samarTlebrivi Sedegi ......................................... 391 

I. normis arsi da mizani

 

xelSekrulebis Tavisuflebis zogadi principis Sesabamisad, 

samoqalaqo kodeqsi ganamtkicebs formis Tavisuflebis princips.1 

68-e muxlis pirveli winadadeba, pirvel rigSi, xazs usvams kanoniT 

dadgenili formis dacvis savaldebulobas da formis Tavisufleb-

is principi 68-e muxlis formulirebidan mxolod arapirdapir (ir-

ibad) gamomdinareobdes.2 aRniSnuli regulirebiT samoqalaqo kode-

qsi angariSs uwevs Tanamedrove ekonomikuri bazris gamowvevebs da 

cdilobs, ar Seqmnas mxareebisTvis damatebiTi barierebi samarTle-

briv urTierTobaSi Sesasvlelad. maSasadame, 68-e muxlis mixedviT, 

mxareebs SeuZliaT Tavisuflad gansazRvron garigebis forma, Tu 

kanoniT garigebisTvis raime konkretuli forma ar aris dadgenili. 

gansakuTrebiT uZrav nivTebze dadebuli garigebebis SemTxvevebSi da 

memkvidreobiT da saojaxo samarTalSi kanoni adgens gansazRvruli 

formebis saWiroebas. samoqalaqo kodeqsi erTmaneTisgan ganasxvavebs 

zepir (Tumca, sadavoa, ramdenad miiCneva zepiroba formad), martiv 

werilobiT da rTul werilobiT (igive sanotaro) formas (ix. 69-e 

muxlis komentari). 

II. formis Tavisuflebis ganviTarebis tendencia

 

rogorc aRiniSna, samoqalaqo kodeqsi efuZneba formis Tavisu-

1 Sdr. Medicus, Bürgerliches Recht, 10. Aufl., 2010, Rn. 571.
2 Sdr. kereseliZe, uzogadesi cnebebi, 2009, gv. 284;

1

2
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flebis princips, riTic mxareebs eZlevaT SesaZlebloba zepirad an 

martivi werilobiTi formiT dadon garigebaTa saxeebis umravleso-

ba. garigebis formis Tavisuflebis principma ganviTareba pova im 

sakanonmdeblo cvlilebebis Sedegad, romlebic ganxorcielda 2006 

wlis 8 dekembris samoqalaqo kodeqsis cvlilebis kanoniT. 2006 

wlis 8 dekembris cvlilebebis Sedegad aRar aris savaldebulo uZ-

ravi nivTis nasyidobis xelSekrulebis notariusis mier damowmeba 

da mxareebs SeuZliaT xelSekrulebis gaformeba da misi sajaro re-

estrSi registracia notariusisgan damoukideblad (Sdr. 183-e da 

289 I muxlebis 2006 wlis 8 dekembramde arsebuli redaqcia). es wesi 

vrceldeba aseve ipoTekis xelSekrulebasa da sxva sanivTo uflebeb-

ze (mag., uzufruqtze uflebis warmoSoba xorcieldeba uZrav nivTze 

sakuTrebis warmoSobis wesebis Sesabamisad). es, erTi mxriv, Sesa-

Zloa Sefasdes, rogorc win gadadgmuli nabiji, garigebis formis 

gamartivebisa da mxarisaTvis dawesebuli barieris gauqmebis da xar-

jebis Semcirebis kuTxiT, Tumca, meore mxriv, unda aRiniSnos, rom 

liberalurma midgomam SesaZloa gamoiwvios piris (gansakuTrebiT 

momxmareblebis) dacvis standartis Seusabamod Sesusteba. sanota-

ro damowmebis fakultaturoba iwvevs garigebis formis informaciis 

miwodebisa da konsultaciis gawevis funqciebis ugulebelyofas da 

safrTxis winaSe ayenebs bazarze gamoucdel pirs. 

III. garigebis formis funqcia

garigebisTvis kanoniT gansazRvruli formis dawesebas SesaZloa 

hqondes ramdenime mizani: a) gafrTxilebis funqcia. nebis gamomvleni 

dacul unda iqnes garigebis dadebaze naCqarevad gadawyvetilebis 

miRebisa da amasTan dakavSirebuli riskebisagan. magaliTad, am miz-

nidan gamomdinare, kanoni Semdeg SemTxvevebSi iTxovs werilobiTi 

formis dacvas: 892 I (Tavdebis mier nebis gamovlena), 525 III (Cuqebis 

Sepireba), 942 (samisdRemSio rCenis xelSekruleba), 341 I (valis aR-

iareba) da a.S. vinaidan profesiuli saqmianobiT an samewarmeo miz-

nebiT moqmedi piri nakleb dacvas saWiroebs, kanoni zogierT msgavs 

SemTxvevaSi ar iTxovs gansakuTrebuli formis dacvas (mag. 892 II). b) 

sicxadisa da mtkicebis funqcia. formis (mag., martivi werilobiTi an 

sanotaro) dacvis Sedegad cxadi xdeba da SesaZlebelia imis damt-

kiceba, Tu ra saxiT da SinaarsiT daido garigeba.3 g) identificirebi-

sa da namdvilobis funqcia. formis dacvis Sedegad SesaZlebelia mox-

des dokumentis Semdgenis identificireba. aseve nebis gamomvlenis 

mimRebs SeuZlia imis dadgena, Tu vis mier iqna neba gamovlenili da 

rom nebis gamovlena namdvilia. xelmowerebis Sedegad ki, SesaZlebe-

lia, imis garkveva da varaudis daSveba, rom dokumentze xelis mom-

3 Sdr. ix. susg samoq. 1/2008, gv. 52.

3
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wer pirs ekuTvnis an minimum gaazrebuli aqvs dokumentis Sinaarsi. 

mxaris mier xelSekrulebis xelmowerisas ivaraudeba, rom misTvis 

cnobilia am xelSekrulebis Sinaarsi, aseve ivaraudeba, rom piri ac-

nobierebs xelmoweriT gamoxatuli nebis samarTlebriv Sedegs.4 d) 

informaciis miwodebisa da konsultaciis gawevis funqcia. werilobiT 

formas (gansakuTrebiT samomxmareblo xelSekrulebebSi) aqvs dat-

virTva _ mxares (momxmarebels) miawodos informacia nakisr ufle-

bebsa da valdebulebebze. amasTanave, notariuli wesiT garigebis 

damowmeba miznad isaxavs, rom mxarem notariusis meSveobiT miiRos 

konsultacia im samarTlebrivi urTierTobis Sesaxeb, romelSic igi 

apirebs Sesvlas. notariusi valdebulia mxareebs gauwios samarTle-

brivi konsultacia da ganumartos mxares is samarTlebrivi Sedegebi, 

rac SeiZleba gamoiwvios garigebis gaformebam (notariatis Sesaxeb 

kanonis 38 III, IV muxlebi), xolo mxaris mier moTxovnis safuZvelze 

Seadginos samarTlebrivi dokumenti.

IV. formis savaldebulobis farglebi da misi winapirobebi 

1. kanoniT gansazRvruli savaldebulo forma

 

68-e muxlis pirvel winadadebaSi mocemul formulirebaSi „kanon-

iT dadgenili forma“ igulisxmeba yvela samarTlebrivi norma (samo-

qalaqo kodeqsis gareT arsebuli regulirebebic), romelic Ses-

aZloa awesebdes formis savaldebulobas. qarTul samarTlebriv 

literaturaSi gaziarebulia mosazreba, rom garigebis forma neb-

is gamovlenis formaa, misi garegnuli gamoxatvaa, romelsac kano-

ni ukavSirebs samarTlebriv Sedegebs.5 im SemTxvevaSi, Tu xelSe-

krulebisTvis dadgenilia savaldebulo forma, maSin xelSekrulebis 

dadebaze ganacxads (oferts) da masze aqcepts sWirdeba dadgenili 

formis dacva, garda im SemTxvevisa, rodesac kanoni formis saval-

debulobas mxolod erTi mxaris nebis gamovlenis mimarT awesebs. 

zog SemTxvevaSi kanoni marto mxaris nebis gamovlenas uqvemdebarebs 

formasavaldebuloobas (mag., 525 III: maSin, rodesac TviTon Cuqebis 

xelSekruleba formisgan Tavisufalia, Cuqebis Sepireba (calmxrivi 

nebis gamovlena) saWiroebs werilobiT formas).

rogorc wesi, mTliani garigeba saWiroebs formis dacvas, rodesac 

masSi daregulirebulia is samarTlebrivi urTierToba da misgan ga-

momdinare valdebuleba, romelic saWiroebs formis dacvas. maSasad-

ame, savaldebulo formis dacvas eqvemdebareba yvela saxis nebis gam-

4  susg samoq. 9/2005, gv. 32; Tbilisis saapelacio sasamarTlo, saqme #2b/1843-11, ganCineba, 

15.05.2011.; prezumfciasTan dakavS. ix. Tbilisis saapelacio sasamarTlo, saqme #2b/4378-

10, gadawyvetileba, 19.04.2011.

5  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 335; kereseliZe, uzogadesi 

cnebebi, 2009, gv. 282; zoiZe, sk-is komentari, wigni I, mux. 68, gv.213. 
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ovlena, romelic mxareTa warmodgeniT xelSekrulebis Sinaarsi unda 

gaxdes. Sesabamisad, formasavaldebuloa ara mxolod xelSekrulebis 

arsebiTi Semadgeneli nawilebi (essentialia negotii), maSasadame, mxareebi 

da maTi (ZiriTadi) valdebulebebi, aramed valdebulebis Sesrulebis 

pirobebi, vadebi, gadaxdis Sesaxeb daTqmebi da damatebiTi SeTanx-

mebebic (accidentalia negotii). formis savaldebuloba vrceldeba aseve 

mogvianebiT dadebul damatebiT, garigebis cvlilebis an gauqmebis 

SeTanxmebaze. 

damatebiTi SeTanxmebebi formasavaldebuloa, Tu isini ZiriT-

ad valdebulebebs exebian da cvlian mas, maSasadame, ukavSirdebian 

xelSekrulebis Sinaarss. SeTanxmebebi, romlebic ubralod xelSe-

krulebis Sinaarss ganmartaven an ivaraudeba, rom mxareebi maT ga-

reSec gaaformebdnen xelSekrulebas, formisgan Tavisufalia. sav-

aldebulo formis dacvis saWiroeba ar arsebobs im SeTanxmebebTan 

mimarTebiT, romlebic isedac kanonidan (mag., 324) an keTilsindis-

ierebis principidan gamomdinareoben (am SemTxvevaSi ar aris mocemu-

li savaldebulo formis dacvis mizani). im SemTxvevaSi, Tu mxareebi 

ramdenime samarTlebriv garigebas, romelTaganac erT-erTi saWiroe-

bs savaldebulo formis dacvas, gaaerTianeben erT garigebaSi, maSin 

es garigeba saWiroebs savaldebulo formis dacvas.6

formis savaldebuloba vrceldeba aseve im xelSekrulebebis winare 

xelSekrulebebzec, romlebic eqvemdebarebian savaldebulo formis 

dacvas.7 es wesi gamomdinareobs 327 III muxlis regulirebidan. win-

are xelSekrulebaSi moiazreba valdebulebiT-samarTlebrivi xelSe-

kruleba, romliTac xelSekrulebis erT-erTi an orive mxarisTvis 

warmoiSoba valdebuleba, rom dados/on sxva valdebulebiT-samarT-

lebrivi xelSekruleba, mTavari xelSekruleba. im SemTxvevaSi, rode-

sac mTavari xelSekrulebis formis savaldebuloba emyareba dacvis 

funqcias, anu daicvas mxare naCqarevad gadawyvetilebis miRebisagan, 

maSin mizanSewonilia winare xelSekrulebac daeqvemdebaros saval-

debulo formas (mag., uZravi nivTis nasyidobis winare xelSekruleba, 

Tavdebobis winare xelSekruleba da a.S.). Tumca, im SemTxvevaSi, Tu 

savaldebulo formis Sesaxeb danawess akisria sicxadisa da mtkice-

bis funqcia, maSin winare xelSekruleba formis gareSec namdvilia, 

vinaidan mogvianebiT mTavari xelSekrulebis formis dacviT dadeba 

am miznebis SesrulebisTvis (sicxade, mtkiceba) sakmarisia.

warmomadgenlobiTi uflebamosilebis miniWeba (mindobiloba) im 

garigebis dadebisTvis, romelic eqvemdebareba savaldebulo for-

mas, zogadi danawesis mixedviT, ar saWiroebs dasadebi garigebisTvis 

dawesebuli formis dacvas (argumenti: 107 II 1 ). Tumca, 107 II 2 mux-

6 Sdr. MüKo/Einsele, BGB, 6. Aufl., 2012, § 125, Rn. 32 ff.
7  Tbilisis saapelacio sasamarTlo, №2b/742-12 ganCineba, 15.01.2013.; Sdr. Heinrichs, in 

Palandt BGB Komm, 66. Aufl., § 125, Rn. 9.

6
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lis mixedviT, es danawesi ar moqmedebs maSin, rodesac kanoni iTval-

iswinebs „specialur formas“ (cnebasTan dakavS. ix. 107-e muxlis ko-

ment.). aqedan gamomdinare, SegviZlia davaskvnaT, rom mindobilobebi 

saWiroeben formis dacvas, rodesac isini gacemulia im garigebis 

dasadebad, romelic eqvemdebareba savaldebulo formas. Tumca, 

Tanxmoba, mindobilobisgan gansxvavebiT, ar saWiroebs garigebisaT-

vis dadgenili formis dacvas (arg.: 99 II).

2. mxareTa mier gansazRvruli savaldebulo forma 

 

garigebisTvis savaldebulo forma SesaZloa ganisazRvros TviTon 

mxareebis mier maSin, rodesac TviT kanoni garigebisTvis ar awesebs 

raime savaldebulo formas. savaldebulo formaze SeTanxmeba ar saW-

iroebs formis dacvas da SesaZlebelia konkludenturadac ganxor-

cieldes. Tu kanoniT gansazRvruli savaldebulo formis darRvevis 

SemTxvevaSi, rogorc wesi, ivaraudeba, rom garigeba baTilia, mxareTa 

mier gansazRvruli savaldebulo formis SemTxvevaSi SesaZloa es ase 

ar iyos. am SemTxvevaSi (iseve, rogorc kanoniT gansazRvruli saval-

debulo formisas) yuradReba unda mieqces imas, rom mxareTa mier 

SeTanxmebuli formis dacvas safuZvlad edos garigebis namdvilobis 

funqcia. rogorc aRiniSna, ivaraudeba, rom mxareebis mier gansaz-

Rvruli savaldebulo formis darRveva baTilobas iwvevs, Tumca, 

zog SemTxvevaSi saWiroa gamoyenebul iqnes ganmartebis meTodi. am 

mosazrebas safuZvlad udevs msjeloba, rom mxareebs SeuZliaT maT 

mier gansazRvruli savaldebulo forma nebismier dros aseve formis 

daucvelad gaauqmon. da SesaZloa formis daucvelobaSi gamoxatuli 

iyos mxareTa mier SeTanxmebuli formis gauqmebis konkludenturi 

survili.8 es wesi ar moqmedebs maSin, rodesac mxareebi werilobiTi 

formiT dadebul xelSekrulebaSi gaakeTeben daTqmas, rom xelSe-

krulebis cvlilebas sWirdeba werilobiTi forma; xelSekrulebis am 

daTqmis Secvla da gauqmeba ki SesaZlebelia mxolod werilobiT (da 

ara zepirad an konkludenturad). zog SemTxvevaSi mxareebi SeiZleba 

Tanxmdebodnen, magaliTad, rom gansazRvruli formis dacvas namd-

vilobis funqcia ekisrebodes (e.w. formis konstituciuri saWiroeba) 

an SeiZleba formis dacvas mxolod ganmartebis an mtkicebis mizani 

hqondes (e.w. formis deklaratoruli saWiroeba). Tu davis sagan-

ia, ra surdaT mxareebs, savaldebulo Tu deklaratoruli formis 

saWiroebis gansazRvra, gamoiyeneba ganmartebis meTodi (52, 337-339 

muxlebi). 

8  Heinrichs, in Palandt BGB Komm, 66. Aufl., § 125, Rn. 14; aRniSnuli midgoma germanuli samarTlis 

msgavsad gaziarebulia qarTul iuridiul literaturaSic. mag., ix. kereseliZe, uzogad-

esi cnebebi, 2009, gv. 287.

8
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3. werilobiTi dokumentis rekvizitebi

 

gansakuTrebuli mniSvneloba eniWeba imas, Tu rogor Sedgeba TviT 

werilobiTi dokumenti, vinaidan formis savaldebulobis mizani 

masSi povebs asaxvas (damat. ix. 69-e muxlis koment. 8 da Semdgomi 

velebi). werilobiTi dokumenti unda Seicavdes masSi daregulire-

buli garigebis aucilebel pirobebs (mag., xelSekrulebis mxareebi, 

garigebis sagani, fasi da a.S.). Tu ra sityvebi unda iqnes gamoyenebu-

li dokumentis Sedgenisas, kanonSi ar aris mocemuli, Tumca, weril-

obiT dokumentSi miTiTebebi zepir SeTanxmebebze arasakmarisia (mag., 

uZravi qonebis nasyidobis xelSekrulebaSi miTiTeba: „erTsarTu-

liani saxli 100 kv/m“).9 Sesabamisad, Tu xelSekrulebis nawili ar ak-

mayofilebs formis savaldebulobis winapirobas, igi, rogorc wesi, 

baTilia. zog SemTxvevaSi SesaZloa gamoyenebul iqnes 62-e muxlis 

danawesi. dokumentis mimarT moqmedebs sisrulisa da sisworis pre-

zumfcia, imisgan damoukideblad, Sedgenilia igi sakanonmdeblo Tu 

mxareTa mier gansazRvruli formis Sesabamisad.10 varaudi vrceldeba 

mxareTa SeTanxmebaze, maSasadame, dokumentSi asaxuli garigebis Si-

naarsze da gulisxmobs, rom masSi mocemuli mxareTa mier gamovleni-

li neba srulad da sworad aris gadmocemuli. 

V. formis daucvelobis samarTlebrivi Sedegi 

formis daucvelobis samarTlebrivi Sedegi mdgomareobs garigeb-

is sawyisi momentidan baTilobaSi. garigebis baTilobas, baTilo-

bidan gamonaklisebsa da mtkicebis tvirTTan dakavS. ix. 59-e muxlis 

komentari. 

9 MüKo/Einsele, BGB, 6. Aufl., 2012, § 125, Rn. 36. 
10  Tbilisis saapelacio sasamarTlo, saqme N2b/4378-10, gadawyvetileba, 19.04.2011.; Sdr. 

Heinrichs, in Palandt BGB Komm, 66. Aufl., § 125, Rn. 15.

9
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muxli 69. garigebis forma

1. garigeba SeiZleba daidos zepirad an werilobiTi formiT.

2. garigeba werilobiTi formiT SeiZleba daidos kanonmdeblobiT 

gaTvaliswinebul SemTxvevebSi an mxareTa SeTanxmebiT.

3. garigebis werilobiTi formis arsebobisas sakmarisia garigebis 

monawile mxareTa xelmowera.

31. mxardaWeris mimRebis mier garigebis werilobiTi formiT dadebi-

sas mas, mxareebis garda, xels awers mxardamWeri. mxardamWeri xelmow-

eriT adasturebs mxardaWeris mimRebis mier garigebis dadebisas sasa-

marTlos gadawyvetilebiT gansazRvruli mxardaWeris gawevas.

4. meqanikuri saSualebebiT xelmoweris aRdgena, ganmeoreba an aR-

beWdva dasaSvebia iq, sadac es miRebulia Cveulebad, maT Soris, fasian 

qaRaldebze xelis mowerisas, romelTa gamoSvebac didi raodenobiT 

xdeba.

5. werilobiTi formis arsebobisas, kanoniT gaTvaliswinebul SemTx-

vevebSi an mxareTa SeTanxmebiT garigeba an garigebis monawile mxa reTa 

xelmowerebis namdviloba unda daamowmos notariusma an kanoniT gaT-

valiswinebulma sxva pirma.

saqarTvelos 2006 wlis 8 dekemberis kanoni №3879 _ ssm I, №48, 22.12.2006 w., mux.321

saqarTvelos 2015 wlis 20 martis kanoni №3339 _ vebgverdi, 31.03.2015w.
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I. normis arsi da mizani

norma 68-e muxlTan kavSirSi qmnis erTian safuZvels garigebis 

formis Tavisuflebis principis gansamtkiceblad. igi, amasTanave, 

gansazRvravs garigebis formis saxeebs. normis pirveli nawili exeba 

1
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uSualod garigebis formis saxeebs („zepiri“ da „werilobiTi“). nor-

mis meore nawili azustebs 68-e muxlis danawess, kerZod, igi ganmar-

tavs 68-e muxlSi mocemul „kanoniT dadgenil formas“ da moiazrebs 

masSi werilobiT formas. meore nawili ganamtkicebs aseve garigeb-

is formis Tavisuflebis princips _ mxareebma TviTon gansazRvron 

garigebis formis saxe, anu zepiris nacvlad garigeba gaaformon mar-

tivi an rTuli werilobiTi formiT, an gamoiyenon sxva forma. nor-

mis me-3 nawili exeba garigebis werilobiTi formiT dadebisas mxaris/

mxareebis mier maTi nebis gamovlinebis dadasturebis meqanizs, anu 

werilobiTi formis konstituciur atributs _ xelmoweras. normis 

31 nawili muxls daemata 2015 wlis 20 marts ganxorcielebuli cvli-

lebebis Sedegad da aregulirebs mxardamWeris mier xelSekrulebis 

xelmoweriT dadasturebis savaldebulobas. normis me-4 nawili exeba 

xelmoweris avTenturobidan gamonakliss _ meqanikuri saSualebebiT 

xelmoweris „aRdgenas, ganmeorebas an aRbeWdvas“. normis me-5 nawilSi 

ki daregulirebulia e.w. rTuli werilobiTi forma _ notariusis 

mier garigebis damowmebis SemTxveva. xelSekrulebebisTvis formas-

Tan dakavSirebuli specialuri regulirebebi mocemulia sk-is 328-e 

muxlSi (damat. ix. iq.) 

II. garigebis formis saxeebi 

1. „zepiri forma“ 

aRsaniSnavia is garemoeba, rom 69-e muxlis arsebuli redaqci-

is pirveli da meore nawilebi Camatebulia 2006 wlis cvlilebeb-

is Sedegad. aqedan gamomdinare, normis Tavdapirvel redaqciaSi ar 

iyo moxseniebuli is, rom garigebis dadeba SesaZlebelia zepirad 

an werilobiT. aqedan gamomdinare, ismis kiTxva, miekuTvneba Tu ara 

zepiroba (garigebis zepirad dadeba) garigebis formis saxes. liter-

aturaSi gavrcelebuli erT-erTi mosazrebis Tanaxmad, zepiri forma 

ar unda ganekuTvnebodes kanoniT gansazRvrul formis saxeobebs, 

da nebis gamovlena zepirad, konkludenturad Tu dumiliT unda eq-

ceodes formis Tavisuflebis farglebSi.1 aRniSnulze SesaZloa me-

tyvelebdes normis formulireba _ „zepirad an werilobiTi formiT“ 

da ara „zepiri an werilobiTi formiT“. am mosazrebis sasargeblod 

metyvelebs aseve is, rom kodeqsi ramdenime adgilas imeorebs 69-e 

muxlis formulirebas „werilobiTi formiT an zepirad“ (ix. mag., 

931 I an 624). garda amisa, „zepiroba“ ver asrulebs im funqciebs, 

romelsac kanonmdebeli formis (da misi saxeebis) dawesebiT isaxavs 

miznad, Sesabamisad, mizanSewonilia iTqvas, rom „zepiroba“ ar aris 

forma, romelsac kanonmdebeli uwesebs romelime garigebis dadebas, 

1 Sdr. kereseliZe, uzogadesi cnebebi, 2009, gv. 289.

2
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igi mxaris mier formis gansazRvris Tavisuflebis farglebSi xvdeba. 

maSasadame, 69-e muxliT gansazRvrul formebs miekuTvneba „martivi 

werilobiTi forma“ da „sanotaro damowmeba“ (igive rTuli weril-

obiTi forma). meore mosazrebis mixedviT, zepiroba miCneul unda 

iqnes formis saxed.2 miuxedavad dogmaturi gansxvavebisa, aRniSnu-

li gamijvna praqtikuli TvalsazrisiT umniSvneloa. unda aRiniSnos, 

rom xelSekrulebebis dadeba teqnikuri saSualebebiT, mag. mokle te-

qsturi SetyobinebiT, eleqtronuli fostiT, faqsiT, daskanerebuli 

dokumentebis mimogzavna da a.S. unda CaiTvalos zepirad dadebulad, 

vinaidan am dros ver sruldeba werilobiTi formis winapirobebi, 

kerZod, ar aris saxeze xelmowera. sxva SemTxveva gvaqvs maSin, rode-

sac zemoaRniSnuli saSualebebiT dadebul xelSekrulebas Tan erT-

vis kvalificiuri eleqtronuli xelmowera (ix. qvemoT). 

2. werilobiTi forma 

 

normis me-2 nawili adgens, rom garigebis werilobiTi formiT 

dadeba SesaZlebelia maSin, Tu (1) kanoni iTxovs formasavaldebu-

loobas an (2) mxareebi SeTanxmdnen garigebis werilobiTi formiT 

dadebaze. 69 II muxlis regulireba gamomdinareobs 68-e muxlidan. 

69 II muxlis formulireba _ „kanonmdeblobiT gaTvaliswinebul 

SemTxvevebSi“ _ moiazrebs 68-e I 1 muxlis formulirebas _ „kanoniT 

dadgenili formis dacva“. Tumca, unda aRiniSnos, rom 68 I 1 muxlis 

regulireba ufro zogadia da kanonmdebels SesaZleblobas utovebs 

(werilobiTis garda) savaldebulod daamkvidros aseve sxva formis 

saxeebi (mag., eleqtronuli). 69 II muxlis formulireba _ „garigeba 

werilobiTi formiT _ SeiZleba daidos ... mxareTa SeTanxmebiT“ See-

sabameba 68-e I 2 muxlis formulirebas da kidev erTxel usvams xazs 

formis gansazRvris Tavisuflebis princips (Sdr. 68 muxlis pirveli 

veli). 

garigebis werilobiTi formiT dadebas aqvs (1) gafrTxilebis, anu 

nebis naCqarevad (daufiqreblad) gamovlenisgan dacvis funqcia; (2) 

sicxadisa da mtkicebis funqcia; (3) identificirebis da namdvilobis 

funqcia; (4) d) informaciis miwodebis da konsultaciis gawevis fun-

qcia (dawvr. ix. 68 muxli me-3 veli). 

69 II muxli exeba martiv werilobiT formas, maSin, rodesac 69 V 

adgens e.w. rTul werilobiTi formis,3 mave sanotaro wesiT xelSe-

krulebis dadebis winapirobebs. bazarze gavrcelebulia aseve e.w. 

eleqtronuli formiT xelSekrulebebis dadeba.4 aRniSnuli formiT 

2 ix. „zepiri forma“ _ Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 339.

3  „rTuli werilobiTi forma“ damkvidrebulia literaturasa da sasamarTlo praqtikaSi, 

rogorc sanotaro formis sinonimi. ix. mag. zoiZe, sk-is komentari, wigni I, mux. 69, gv. 216.

4  Tumca, erTmaneTisgan unda ganvasxvaoT eleqtronuli formiT dadebuli xelSekrule-

ba da eleqtronulad teqstualuri formiT dadebuli xelSekruleba. eleqtronuli 

3

4
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dadebuli xelSekruleba Sefasebulia rogorc martivi werilobiTi 

formiT dadebul xelSekrulebasTan gaTanabrebuli xelSekruleba.5 

am mxriv mniSvnelovani normatiuli aqtia 2008 wlis 14 martis kanoni 

„eleqtronuli xelmowerisa da eleqtronuli dokumentebis Sesaxeb“. 

aRniSnuli kanonis mizania SesaZlebeli gaxados samarTlebriv ur-

TierTobebSi Tanamedrove sainformacio da komunikaciis teqnol-

ogiebis gamoyeneba, raTa dazogil iqnes mxareTa xarjebi da dro. 

vinaidan nebis gamovlena 69-e III muxlis mixedviT werilobiTi formiT 

moiTxovs xelmoweris arsebobas, zemoaRniSnuli kanonis miRebamde 

savaldebulo iyos kompiuterze akrefili teqstis amobeWdva da 

xelis mowera. aRniSnuli kanoniT aRar arsebobs amis saWiroeba da 

ufro metic, SesaZlebelia sruli samarTlebrivi urTierTobis ele-

qtronul formatSi ganxorcieleba (adgilis dazogvis mizniT), misi 

eleqtronulad Senaxva da Semdgom misi xelaxali gadamuSaveba. ele-

qtronuli formis werilobiT formasTan gaTanabreba winapirobad 

awesebs, rom SesaZlebeli iyos nebis gamomvlenis identurobis dad-

gena, misi namdvilobis gadamowmeba da amiT Tavidan iqnes acilebuli 

gayalbebis SesaZlebloba. aqedan gamomdinare, eleqtronuli doku-

mentiT nebis gamomvlenma ara marto sakuTari saxeli unda miuTiTos, 

aramed dokuments unda daurTos kvalificiuri eleqtronuli xel-

mowera (dawvr. qvemoT 22-e da Semdgomi velebi). 

a) kanonmdeblobiT gaTvaliswinebuli SemTxveva

mxareebi valdebulni arian xelSekruleba gaaformon werilobi-

Ti formiT maSin, rodesac kanoni amas pirdapir iTvaliswinebs (ix. 

68-e muxlis koment. veli 4-7). es danawesi vrceldeba samoqalaqo 

kodeqsSi da aseve mis gareT daregulirebul garigebebTan dakav-

SirebiT. samoqalaqo kodeqsis mixedviT savaldebulo werilobiTi 

forma sWirdebaT magaliTad, Semdeg (rogorc calmxriv, ise ormxriv) 

garigebebs: 181 III, 66, 183 (uZrav nivTze garigeba), 208 (mravalbinian 

saxlSi individualuri sakuTrebis sagnis SeZena), 258 (registrirebu-

li giravnobis warmoSoba), 259 (moTxovnebisa da fasiani qaRaldebis 

dagiraveba), 260 (mflobelobiTi giravnobis warmoSoba), 282 I (mogi-

ravnis mier damgiraveblis werilobiTi gafrTxilebis valdebuleba), 

289, 295, 302 (ipoTekis warmoSoba), 321 (xelS. qonebis gadacemis Ses-

axeb), 323 (uZravi qonebis gasxviseba), 341 (valis aRiareba), 418 II (pir-

formiT dadebuli xelSekruleba akmayofilebs martivi werilobiTi formiT dadebuli 

xelSekrulebis winapirobebs, vinaidan mas erTvis xelmowera, romelic avtorizebulia. 

eleqtronulad teqstualuri formiT dadebuli xelSekrulebis SemTxvevaSi ar gvaqvs 

saxeze xelmowera, Sesabamisad, aseTi saxiT dadebuli xelSekruleba uTanabrdeba zepi-

rad dadebul xelSekrulebas.

5  zambaxiZe, eleqtronuli vaWrobis samarTlebrivi reglamentaciis safuZvlebi (proble-

mebi da perspeqtivebi), qarTuli samarTlis mimoxilva, 8/2005, gv. 1-2; Wanturia, samoqa-

laqo samarTlis zogadi nawili, 2011, gv. 348.
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gasamtexloze SeTanxmeba), 426 (movalis garantia), 506 I (ganvadebiT 

nasyidoba), 525 III (Cuqebis Sepireba) da a.S. samoqalaqo kodeqsis gareT 

savaldebulo werilobiTi formis magaliTad SeiZleba moviyvanoT: 

mewarmeTa Sesaxeb kanonis 3 IV1 (partniorTa wesdeba), 43 II (wilis daT-

mobis xelSekruleba) da a.S. 

b) mxareTa SeTanxmeba

im SemTxvevaSi, Tu kanoni garigebisTvis ar iTvaliswinebs weril-

obiT formas, mxareebs am garigebisTvis SeuZliaT SeaTanxmon nebi-

smieri forma survilis mixedviT. aq igulisxmeba ara marto kanoniT 

gaTvaliswinebuli formis saxeebi, aramed sxva saxeebic (mag., ele-

qtronuli fosta, eleqtronuli Setyobineba telefonze da a.S.). 

SeTanxmeba garkveuli formis dacvis Taobaze ar saWiroebs formis 

dacvas, anu igi formisgan Tavisufalia, igi SesaZlebelia SeTanxmdes 

aseve konkludenturadac (ix. damat. 68-e muxlis koment. veli 8).

 

III. werilobiTi formis winapirobebi 

1. werilobiTi dokumenti

werilobiTi formis SemTxvevaSi nebis gamovlena, romelic mimar-

Tulia garigebis warmoSobisken, gamovlenil unda iqnes anbanuri 

aso-niSnebiT. teqstis dizains, saxes, Sriftsa da Sriftis zomas, ro-

gorc wesi, ar eqceva yuradReba (ix. gamonaklisebi xelSekrulebis 

standartuli pirobebis SemTxvevaSi). 69-e muxli pirdapir ar asaxel-

ebs termins „dokumenti“, rogorc werilobiTi formis gamoxatule-

bas. 69 III muxlis formulireba gvaZlevs imis daskvnis SesaZleblobas, 

rom werilobiTi forma moiTxovs dokumentis arsebobas, romelzec 

unda ganTavsdes mxareTa xelmowerebi.6 zogadi wesis mixedviT, do-

kumentis Sedgena SesaZlebelia qarTul an ucxour, aseve, mkvdar an 

iSviaT enaze, mTavaria is, rom misi Targmna SesaZlebeli iyos da amis 

meSveobiT dokumenti gasagebi gaxdes.7 Tumca, literaturaSi gazi-

arebuli erT-erTi mosazrebis mixedviT, nebis gamovlena SeiZleba 

CaiTvalos baTilad da ar mohyves mas samarTlebrivi Sedegebi maSin, 

rodesac erTi piris mier gamovlenili neba im enaze iqneba gamovle-

nili, romelic meore pirs ar SeeZlo gaego da garemoebebiT es faqti 

dadasturdeba.8 aRniSnulTan dakavSirebiT sainteresoa aWaris umaR-

lesi sasamarTlos gadawyvetileba sanotaro aqtis baTilad cnobis 

6 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 341.

7 Sdr. MüKo/Einsele, BGB, 6. Aufl., 2012, § 126, Rn. 6 ff.
8  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 346 _ eyrdnoba Flume, Rechts-

geschäft, S. 250 mosazrebas.
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Taobaze: sanotaro aqti baTilad iqna cnobili, radgan nebis gamom-

vleni piri erovnebiT rusi iyo, xolo notariusma mas ar SesTavaza 

Tarjimani.9 Tumca, sxva SemTxvevaSi saqarTvelos uzenaesma sasamarT-

lom notariusis mier „notariatis Sesaxeb“ kanonisa da „sanotaro mo-

qmedebaTa Sesrulebis wesis Sesaxeb“ instruqciis darRvevis Sedegad 

garigebis baTilad cnobasTan dakavSirebiT miiCnia, rom garigebis sa-

notaro wesiT gaformebisas notariusis mier sanotaro moqmedebaTa 

Sesrulebis dadgenili wesis darRveva ar iwvevs garigebis baTilobas 

(59-e muxlis safuZvelze), Tuki garigebis mxareTa nebis gamovlena 

namdvilia da eWvs ar iwvevs.10

dokumenti SeuZliaT Seadginon TviTon mxareebma, an mesame pire-

bma rogorc xelnaweris saxiT, ise sabeWdi manqaniT an kompiuteriT.11 

aseve umniSvneloa is masala, romelzec xdeba aso-niSnebis aRbeWd-

va. mTavaria is, rom masala SesaZlebels xdides masze gamosaxuli 

aso-niSnebis xangrZlivi periodiT Senaxvas.12 dokumentze adgilisa 

da TariRis dasma ar unda CaiTvalos namdvilobis winapirobad. im 

SemTxvevaSi, Tu sakamaToa TariRi imis gamo, rom mxare acxadebs, 

xelSekrulebis dadebis momentSi qmeduunaro iyo, maSin samarTlia-

nia masve daekisros amis damtkicebis valdebuleba.13 

Tu ra Sinaarss unda Seicavdes werilobiTi dokumenti, gamomdin-

areobs Tavad kodeqsis normebidan (mag., 892 I). iSviaTad, Tumca, zog 

SemTxvevaSi mxolod erTi mxaris nebis gamovlena saWiroebs weri-

lobiT formas (525 III). rogorc wesi, werilobiTi dokumenti unda 

moicavdes mTlian garigebas. es ki niSnavs imas, rom yvela SeTanxmeba, 

romelic mxareTa warmodgeniT garigebis nawilia, Setanil unda iqnes 

dokumentSi. sxva SemTxvevebSi dokumentis savaldebulo Sinaarsi 

gamomdinareobs formis dacvis miznidan. magaliTad, gafrTxilebis 

funqciis gamo, Tavdebis mier Tavdebobis gacxadebisas aucilebe-

lia werilobiT dokumentSi miTiTebul iqnes kreditori, ZiriTadi 

movale da Tavdebis pasuxismgeblobis raodenobrivad gansazRvruli 

maqsimaluri Tanxa (ix. 892 I). 

rogorc wesi, aucilebelia, rom mTliani formasavaldebulo 

garigeba erT dokumentSi iyos moqceuli. formis dacvas ar saWiro-

ebs ganmartebiTi debulebebi (Sdr. 68-e muxli, me-6 veli). dokumenti 

SesaZloa Sedgebodes ramdenime furclisgan. gansakuTrebiT am SemTx-

vevaSi savaldebuloa, rom furclebi qmnides dokumentis erTianobis 

gancdas. aq TavisTavad ar igulisxmeba mxolod furclebis akinZva 

9  susg samoq., 9/2005, gv. 12-13; cit. aseve Wanturia, samoqalaqo samarTlis zogadi nawili, 

2011, gv. 346.

10 saq. uzenaesi sasamarTlo, saqme № as-1317-1444-04, 12.04.2005.

11 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 341.

12  ix. RG DJZ 15 (1910), 594 f. germaniis sasamarTlo praqtikam, aseTad CaTvala, mag., patara 

dafa, razec carciT iyo dawerili anderZi.

13 Sdr. mag. BGHNJW 1972, 681, 683.
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(mag., stepleriT, bainderiT) an furclebis raimenairi sxeulebrivi 

kavSiri, aramed ufro metad mniSvnelovania is, rom danomrili iyos 

dokumentis gverdebi, aseve misi abzacebi/punqtebi, grafikulad do-

kumenti qmnides erTian sxeuls da furclebze datanili informacia 

ayalibebdes erTian Sinaars. dokumentis zemoaRniSnuli kriteriume-

biT SedgeniT sruldeba gafrTxilebis, anu daufiqreblad naCqarevi 

nebis gamovlenisgan dacvis mizani, aseve sicxadisa da mtkicebis fun-

qcia. aRniSnulisTvis araviTari roli ar eniWeba furclebis akinZ-

vas, vinaidan furclebis akinZva mxolod gayalbebas uSlis xels da 

isic umniSvnelod.

gansakuTrebiT yuradReba unda mieqces urTierTdakavSirebuli 

dokumentebisadmi dawesebul winapirobebs. es is SemTxvevaa, rode-

sac xelSekrulebis dokumenti furclebis erTobliobisgan ki ar 

Sedgeba, aramed xelSekrulebis mTliani teqsti ramdenime dokumen-

tis SeerTebiT yalibdeba (mag., calke dokumentad xelSekrulebis 

standartuli pirobebi, xelSekrulebis danarTi, gadaxdis grafiki 

da a.S.). am SemTxvevaSi SesaZloa problemuri iyos is, rom urTi-

erTdakavSirebuli dokumentebi ar qmnides erTianobis gancdas, anu 

isini ver iqnes aRqmuli garigebis erT dokumentad. amitom, am dros 

mniSvnelovania, rom arsebobdes ormxrivi kavSiri dokumentebs Soris. 

magaliTad, xelSekrulebaSi unda iyos miTiTebuli, rom mas axlavs 

aseve danarTi (danarTis said. nomeri aucilebelia), xolo danarTSi 

unda mieTiTos, Tu romel xelSekrulebas erTvis. winaaRmdeg SemTx-

vevaSi SesaZlebelia urTierTdakavSirebuli dokumentebidan dadges 

romelimes an yvelas baTilobis sakiTxi. 

2. xelmowera 

 

69 III muxli exeba werilobiTi formis savaldebulo atributs _ 

xelmoweras. normis formulirebas _ „werilobiTi formis arsebobi-

sas sakmarisia garigebis monawile mxareTa xelmowera“ _ aqvs ramdeni-

me datvirTva. erTi mxriv, regulireba miuTiTebs imaze, rom mxareTa 

xelmowera garigebis dokumentis aucilebeli Semadgeneli nawilia 

da meore mxriv, sityvas „sakmarisia“ aqvs pirdapiri mniSvneloba, rac 

gulisxmobs imas, rom werilobiTi dokumenti iZens Zalas mxareTa 

xelmoweriT, damatebiTi atributebi, rogoricaa, magaliTad, sawar-

mos beWedi, an sxva raime aRniSvna dokumentze, zedmetia dokumentis 

samarTlebrivi Zalmosilebis Sesamowmeblad.14 

upirveles yovlisa, xelmoweras aqvs e.w. dokumentis dasrulebis 

14  aRniSnul midgomas iziarebs „mewarmeTa Sesaxeb“ kanonis V 5 muxli: „sawarmos regis-

traciisaTvis an saqmianobisaTvis ar aris savaldebulo sawarmos beWdis arseboba. 

dauSvebelia, normatiuli aqtiT an saxelmwifo organos mier moTxovnil iqnes sawarmos 

beWdiT damowmebuli nebismieri dokumenti“.

12

13

14
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funqcia, rac gamoixateba imaSi, rom xelis momweri xelmoweriT as-

rulebs Tavis nebis gamovlenas da Sinaarsobrivad adasturebs mas. 

dokumentis dasrulebis funqciaSi igulisxmeba aseve is, rom xeli 

unda moeweros dokumentis bolos, dokumentis dasawyisSi an rome-

lime gverdze xelis mowera arasakmarisia dokumentis Zalmosilebi-

sTvis. miuxedavad imisa, rom praqtikaSi, furclebis gamocvlis/gay-

albebis Tavidan asacileblad, gavrcelebulia yovel gverdze xelis 

mowera, es mainc ar niSnavs imas, rom dokumentis bolos xelis mowera 

zedmetia. yovel gverdze xelis moweras, gansxvavebiT dasrulebis 

funqciisagan, aqvs sxva funqcia, kerZod, gayalbebisgan Tavdacvis, 

xolo teqstis bolos xelis moweras _ dokumentis dasrulebis, misT-

vis samarTlebrivi namdvilobis SeZenis funqcia. 

zemoaRniSnulis garda, xelmoweras aqvs aseve mikuTvnebadobis 

funqcia, rac gulisxmobs imas, rom xelmoweriT unda dgindebodes 

nebis gamomvlenis vinaoba da uzrunvelyofil iqnes Sinaarsis namd-

viloba (anu vis ekuTvnis xelmowera). amiT miRweul unda iqnes mes-

ame pirebis mier dokumentis gayalbebisgan dacva. amitom, sruliad 

sakmarisia xelmowera, romliTac SesaZlebeli xdeba piris iden-

tificireba. sasamarTlo praqtikis mixedviTac, „xelmowera unda 

ganxorcieldes garigebisaTvis specialurad Sedgenil dokumentze 

(kontraqtze) sakuTari xeliT da miTiTebuli unda iyos xelmomw-

eris saxeli da gvari garkveviT, winaaRmdeg SemTxvevaSi kontraqti 

namdvili ar aris“.15 swored amitom, praqtikaSi (mag., bankebi), xSir 

SemTxvevaSi iTxoven mxareebisgan, rom maT garkveviT moaweron xeli 

dokuments, raTa xelmomweris vinaoba dadgenadi iyos. rogorc wesi, 

am dros sakmarisia gvaris miTiTeba, mxolod saxelis moweriT ver 

sruldeba xelmoweris formis winapirobebi, garda im SemTxvevisa, 

rodesac piri fsevdonimiT an raime konkretuli saxeliTaa cnobili. 

mniSvneloba ar eniWeba imas, ramdenad „gakruli xeliT“ aris xeli 

mowerili, mTavaria, xelmowera mTlianobaSi iZleodes xelmomweris 

identificirebis saSualebas. dasaSvebia qarTul enaze Semdgar do-

kumentze xelmowerisas sxva alfabetis asoebis gamoyeneba da aseve, 

piriqiT, ucxo enaze daweril dokumentze qarTuli asoebis gamoy-

eneba. jvris an msgavsi simbolos dasma xelmoweris nacvlad, gansa-

kuTrebiT maSin, rodesac pirma wera-kiTxva icis, ar unda CaiTva-

los namdvilad,16 am SemTxvevaSi unda aRiniSnos, Tu ratom ver awers 

piri xels da saWiroebis SemTxvevaSi mesame pirma moaweros xeli (ix. 

70-e muxlis koment.). mikuTvnebadobis funqcias gansakuTrebuli 

mniSvneloba eniWeba im SemTxvevebSi, rodesac garigebis formas mt-

kicebisa da sicxadis funqcia aqvs. 

gansakuTrebuli mniSvneloba eniWeba imas, rom nebis gamomvleni 

Tavad awerdes dokuments xels (xelmoweris avTenturoba _ „saku-

15 saq. uzenaesi sasamarTlo, saqme № as-214-511-04, 3.05.2004.

16 saq. uzenaesi sasamarTlo, ganCineba, saqme № 3k/563-03, 16.12.2003.

15
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Tari xeliT“). warmomadgenlis mier dokumentze warmodgenilis sax-

eliT xelmowera ar iqneba namdvili, vinaidan warmomadgenlis meS-

veobiT garigebis gaformebisas warmomadgeneli moqmedebs sakuTari 

saxeliT da avlens sakuTar nebas. warmomadgenels SeuZlia doku-

mentze sakuTari saxeliT moaweros xeli (Tumca, dokumentis teqstSi 

unda aRiniSnos misi warmomadgenlobis Sesaxeb am xelmowerisas, mag., 

formulirebiT _ „warmomadgenlobiTi uflebamosilebiT ...“). avTen-

turoba moiTxoveba xelmoweris mimarT, Tumca, ar moiTxoveba TviT 

dokumentTan mimarTebaSi (dokumenti SesaZloa Seadginon aseve mesame 

pirebma). xelmoweris dros daxmareba, magaliTad, SeuZlo pirisTvis 

xelis daWera (an waSveleba), SeiZleba CaiTvalos dasaSvebad, vinaidan 

am dros nebis gamomvleni dokumentisTvis samarTlebrivi Zalis mini-

WebaSi mainc CarTuli rCeba, xelmowerac misi nebidan gamomdinareobs 

da mas ekuTvnis. am danawesTan SedarebiT, ufro farTod midis 70-e 

muxli, romlis drosac xdeba xelmoweris gadandoba, anu Tanmxlebi 

piri awers uSualod xels da am dros ar aris saxeze xelmoweraSi 

daxmareba (waSveleba) an warmomadgenlis mier xelmowera (dawvr. ix. 

70-e muxlis koment.).

3. blanketuri xelmowera 

praqtikaSi gavrcelebulia aseve e.w. blanketuri xelmowerebi, 

rac gulisxmobs Seuvsebel an arasrulyofilad Sevsebul doku-

mentze xelis moweras im mizniT, rom dokumentSi teqsti mogvianebiT 

Caemateba, an Seuvsebeli formulari/blanki Seivseba. blanketuri 

xelmowerebis namdviloba, dokumentis dasrulebisa Tu mikuTvne-

badobis funqciebis WrilSi, sakmaod did problemas warmoadgens. 

Tumca, misi gamoyeneba swrafi samarTalbrunvis miznebisTvis Zalian 

mniSvnelovania. zogadi TvalsazrisiT miiCneva, rom blanketuri xel-

mowerac aris aseve gamovlenili nebis Sinaarsobrivi dadastureba. 

mogvianebiT Semvsebis mier SeTanxmebuli teqstis dokumentSi Cama-

tebis miuxedavad, miiCneva, rom Camatebuli teqti eqceva xelmom-

weris mier gamovlenil nebaSi. miuxedavad imisa, rom formaluri 

TvalsazrisiT, am SemTxvevaSi SegviZlia davaskvnaT, rom Sesrulebu-

lia formis winapirobebi, aseTi saxiT dokumentis Sedgenisas mainc 

ver sruldeba gafrTxilebis funqcia _ mxare ar aris daculi gad-

awyvetilebis naCqarevi miRebisgan. amitom, im SemTxvevaSi, rodesac 

savaldebulo formis Sesaxeb normas akisria gafrTxilebis funqcia, 

Tavidan rom iqnes acilebuli baTilobis Sedegi, savaldebulod unda 

iqnes miCneuli dokumentis Sevsebaze uflebamosilebis werilobiTi 

miniWeba.17 blanketuri xelmoweris SemTxvevebTan mimarTebiT unda 

17  aRniSnuli midgoma damkvidrebulia germaniis sasamarTlo praqtikaSi da gasaziarebelia 

qarTul praqtikaSic, ix. mag. BGH NJW 1996, 1467, 1468 f; BGH NJW-RR 2005, 1141, 1142. am wesis 

17
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gamoiyos ori SemTxveva: 1) im SemTxvevaSi, Tu blankze xelis momwerma 

nebayoflobiT gadasca Semvsebel pirs blanki, xolo am ukanasknelma 

SeTanxmebuli pirobebis darRveviT Seavso igi, iTvleba, rom blankze 

xelis momwers ar Seeracxeba gamovlenili neba, blankis Semvsebeli 

moqmedebs rogorc warmomadgeneli warmomadgenlobiTi ufleba-

mosilebis gareSe.18 Tumca, am SemTxvevaSi SesaZlebelia warmoiSvas 

blankze xelmomweri piris mier mesame piris winaSe pasuxismgebloba 

gamowveuli zianisTvis, vinaidan man blankze xelis moweriT samar-

TalbrunvaSi warmoeSva misi xelmowerisa da dokumentis namdvilo-

bis fiqcia (gasaTvaliswinebelia Tanabraleuloba blankis SemvsebTan 

erTad). 2) sxva SemTxvevaa, Tu pirma marTlsawinaaRmdegod moipova 

xelmowerili blanki. am SemTxvevaSic iTvleba, rom blankze xelis 

momweri ar avlens nebas, xolo blankis Semvsebeli moqmedebs rogorc 

warmomadgeneli warmomadgenlobiTi uflebamosilebis gareSe. gansx-

vavebiT wina SemTxvevisagan, blankze xelis momweri ar agebs pasuxs 

samarTalbrunvaSi Cadenili upasuxismgeblobisaTvis. 

IV. mxardamWeris xelmoweris savaldebuloba (69 31)

kodeqsi mxardamWeris mier werilobiTi garigebis dasadebad ad-

gens savaldebulo formas. xelSekrulebis namdviloba ukavSirdeba 

xelSekrulebaze mxardamWeris mier xelmoweriT im faqtis dadas-

turebas, rom xelSekrulebis dadebis procesSi mxardamWerma sru-

lad ganumarta mxardaWeris mimRebs garigebis arsi, garigebiT mxa-

reebis mier aRebuli valdebulebebi, garigebis pirobebis darRvevis 

samarTlebrivi Sedegebi, garigebis sargebeli da a.S. werilobiTi 

xelSekrulebis savaldebulo forma miznad isaxavs orive mxaris in-

teresebis dacvas. kodeqsi, erTi mxriv, icavs samoqalaqo-kuri an 

gonebrivi/inteleqtualuri darRvevebis gamo saTanado ganmartebis 

gareSe SesaZloa srulad ar SeeZlos gaiazros garigebis namdvili 

arsi da miadges ziani. meore mxriv, kontrahentis interesSi Sedis 

mxardaWeris mimRebTan garigebis dadebisas werilobiTi garigebis 

savaldebulo formis dacva imisaTvis, rom gamoiricxos misTvis sa-

surveli garigebis Secilebis an baTilad cnobis samarTlebrivi Ses-

aZlebloba.

miuxedavad imisa, rom mxardamWeri savaldebulod awers xels 

garigebas, is ar aris mxare, mas ar warmoeSoba garigebiT gaTval-

iswinebuli uflebebiT sargeblobisa da valdebulebebis Sesrulebis 

movaleoba. mxardamWeris monawileoba garigebis procesSi dakavSire-

darRveva gansakuTrebiT samomxmareblo xelSekrulebebsa da Tavdebobis SemTxvevebSi 

unda iwvevdes garigebis baTilobas.

18 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 343.
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bulia garigebis namdvilobasTan (ix. 581, 64 da 66 muxlebis komen-

tari). 

V. xelmoweris avTenturobidan gamonaklisi

(meqanikuri saSualebebiT xelmowera)

 

69 IV muxlSi gansazRvrulia xelSekrulebis avTenturobidan ga-

monaklisi, rac imas gulisxmobs, rom iq, sadac es miRebulia Cveule-

bad, dasaSvebia nebis gamomvlenis mier piradi xelmoweris nacvlad 

dokumentis faqsimileTi damowmeba. es SesaZlebelia ganxorcield-

es nebismieri meqanikuri saSualebiT (mag., beWedi, qseroqsi da a.S.). 

faqsimilieTi damowmebaSi igulisxmeba piradi xelmoweris aslis me-

qanikuri saSualebiT gamosaxva. aq ar igulisxmeba sawarmos beWedi, an 

sxva raime simbolo. 

„xelmoweris aRdgenasa da ganmeorebaSi~ igulisxmeba piradi xel-

moweris analogis ganTavseba dokumentze (mag., beWdiT). „xelmoweris 

aRbeWdva“ moicavs meqanikuri saSualebiT xelmoweris aslis beWduri 

saxiT gamosaxvas dokumentze (mag., printeriT, qseroqsis aparatiT 

da a.S.). 

norma SemTxvevaTa jgufebidan asaxelebs „fasian qaRaldebs, 

romelTa gamoSvebac didi raodenobiT xdeba“ (ix. mag., 922 I, II; 923 

II), Tumca, igi SeiZleba moqmedebdes aseve sxva SemTxvevebisTvisac 

(mag., sadazRvevo polisebi). Tumca, aseTad ar CaiTvleba sawarmos 

direqtoris faqsimiles ganTavseba TanamSromelTan gaformebul 

SromiT xelSekrulebaze, vinaidan am SemTxvevaSi SromiTi kontraq-

tis faqsimileTi dadeba ver CaiTvleba savaWro CveulebaSi damkv-

idrebul wesad, romelic garigebis mxareebis mier aRiarebulia; 

faqsimile ar SeiZleba gamoiyenebodes individualurad dadebuli 

garigebebis dros.19

VI. werilobiTi formis gansakuTrebuli saxeebi 

1. sanotaro (rTuli werilobiTi) forma 

2006 wlis dekemberSi ganxorcielebuli cvlilebebis Sedegad 

Seicvala 69 V muxlis formulireba da gauqmda mosamarTlis mier 

garigebis damowmebis instituti. sanotaro moqmedebebis ganxorciel-

ebaze uflebamosil pirebs gansazRvravs 69 V muxli _ „notariusma 

an kanoniT gaTvaliswinebulma sxva pirma. kanoniT gaTvaliswinebul 

sxva pirebSi igulisxmeba „2009 wlis 4 dekembris „notariatis Sesaxeb“ 

kanonis 41-e da momdevno muxlebSi CamoTvlili pirebi (mag., TviTm-

marTveli organos rwmunebulebi, sazRvargareT saq. diplomatiuri 

warmomadgenlobebi da a.S.). 

19 saq. uzenaesi sasamarTlo, saqme № as-214-511-04, 3.05.2004.

19
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69 V muxls aqvs mxolod miTiTebis funqcia, masSi ar aris de-

talurad daregulirebuli sanotaro moqmedebis ganxorcielebisad-

mi wayenebuli winapirobebi. normis gamoyenebis sfero winapirobad 

awesebs, rom damowmeba xdeba mxolod werilobiTi formis arsebobi-

sas; xolo formis savaldebuloba unda gamomdinareobdes kanonidan 

an masze SesaZlebelia TviTon mxareebi SeTanxmdnen. zepirad dadebu-

li garigebebis notariuli damowmeba ar xdeba. 

unda aRiniSnos aseve is, rom normis Zveli redaqcia icnobda mxo-

lod „garigebis formis damowmebas“; arsebuli redaqciiT kodeqsi 

erTmaneTisgan mijnavs „garigebis damowmebas“ da „garigebis monaw-

ile mxareTa xelmowerebis namdvilobis damowmebas (dadasturebas!)“. 

aRniSnuli gamijvna gaziarebulia „notariatis Sesaxeb“ kanonSi: 38 

I a muxli _ notariusi „kanoniT dadgenil SemTxvevebSi an mxareTa 

SeTanxmebiT adasturebs garigebebs“; da 38 I a muxlSi _ „amowmebs do-

kumentze xelmoweris namdvilobas“. rogorc vxedavT, saxezea ter-

minologiuri aRreva, vinaidan 69 V muxlis Tavdapirvel redaqciaSi 

gamoyenebuli termini „damowmeba“ gulisxmobda ara mxolod xel-

mowerebis namdvilobis (avTenturobis) damowmebas, aramed igulisx-

meboda, rom notariusi valdebuli iyo garigebis Sinaarsi samarT-

lebrivad Seemowmebina da mxareebisTvis ganemarta maTi uflebebi 

da movaleobebi, aseve gaekeTebina miTiTeba samarTlebriv Sedegze.20 

aRniSnuli midgoma gaziarebulia aseve literaturaSic,21 vinaidan 

mxolod sanotaro moqmedebis aseTi saxiT ganxorcielebiT srul-

deba informaciis miwodebisa da konsultaciis gawevis funqcia (ix. 

68-e muxlis me-3 veli). mxolod garigebaze xelmoweris avTenturo-

bis dadasturebiT aRniSnuli funqcia ver Sesruldeba. informaciisa 

da konsultaciis miwodebis valdebuleba gamomdinareobs „notar-

iatis Sesaxeb“ kanonis 38 III muxlidan _ „notariusi samarTlebriv 

konsultacias uwevs pirebs da maTi TxovniT adgens dokumentebis 

proeqtebs“. konsultaciis gawevis valdebuleba am SemTxvevaSi unda 

ganimartos imgvarad, rom notariusi valdebulia, mxareebs (gansaku-

TrebiT samarTlebrivad gamoucdel mxares) waukiTxos xelSekrule-

ba da ganumartos TavianTi uflebebi da movaleobebi da miuTiTos 

samarTlebriv Sedegebze (not. kanonis 38 III, 50 II muxlebi).

2. eleqtronuli forma

 

rogorc zemoT aRiniSna, 2008 wlis 14 marts ZalaSi Sevida kanoni 

„eleqtronuli xelmowerisa da eleqtronuli dokumentebis Sesaxeb“. 

20  terminologiur gamijvnasTan dakavSirebiT ix. damatebiT Wanturia, samoqalaqo samarT-

lis zogadi nawili, 2011, gv. 345; kereseliZe, uzogadesi cnebebi, 2009, gv. 282.

21  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 345; kereseliZe, uzogadesi 

cnebebi, 2009, gv. 282; zoiZe, sk-is komentari, wigni I, mux. 69, gv. 218.
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amiT kanonmdebelma xeli Seuwyo 1999 wlis 12 dekembris evroparla-

mentisa da sabWos „eleqtronuli xelmoweris Sesaxeb saerTo stan-

dartis Sesaxeb“, aseve 2000 wlis 8 ivnisis „eleqtronuli samarTal-

brunvis Sesaxeb“ direqtivebTan qarTuli kanonmdeblobis miaxloebas, 

riTic xeli Seuwyo samarTalbrunvaSi Tanamedrove teqnologiebis 

danergvas. aman ki SesaZlebloba unda misces Tanamedrove sainfor-

macio da komunikaciis teqnologiebis gamoyenebis gazrdas sabazro 

urTierTobebSi.

eleqtronuli forma gamoiyeneba martivi werilobiTi formis al-

ternativad. eleqtronuli dokumenti da masze xelmowera gaTanabre-

bulia materialur dokumentze xelmowerasTan,22 rac imas gulisx-

mobs, rom, Tu kanoni savaldebulod awesebs werilobiT formas, 

mis sanacvlod SesaZlebelia eleqtronuli formis gamoyeneba. ele-

qtronul formas mtkicebulebis Zala eniWeba sasamarTloSi.23 maSas-

adame, eleqtronuli forma gulisxmobs eleqtronuli dokumentis 

arsebobas. eleqtronuli dokumenti aris „eleqtronuli, optikuri 

an sxva msgavsi saSualebis gamoyenebiT Seqmnili, gagzavnili, miRebu-

li an Senaxuli werilobiTi informacia“.24 eleqtronul dokumentze 

informacia gamosaxuli unda iyos anbanurad da misi wakiTxva Sesa-

Zlebeli unda iyos mxolod specialuri teqnikuri mowyobilobiT. 

ar aqvs mniSvneloba imas, kodurad daxurulia Tu Ria dokumenti, 

mTavaria is, rom monacemis (Tundac kodis moxsnis Semdgom) wakiTxva 

SesaZlebeli iyos. meore aucilebeli piroba, romelic dawesebulia 

eleqtronuli dokumentis mimarT, aris misi xangrZlivi gadmoce-

maunarianoba, am unaris gareSe eleqtronuli dokumenti dakargavda 

werilobiTi formis mniSvnelovan funqcias, kerZod, ver Sesrulde-

boda mtkicebis funqcia. Tumca, am funqciis Sesasruleblad ar unda 

dauwesdes eleqtronul dokuments gadametebuli moTxovnebi, sak-

marisia is, Tu eleqtronuli dokumenti myar diskze an DVD/CD diskze 

inaxeba. amaze metyvelebs isic, rom eleqtronuli dokumentis yvela 

egzemplari originalad iTvleba da mas ar SeiZleba asli hqondes.25

zemoaRniSnuli ar vrceldeba eleqtronul xelmoweraze, vinaidan 

eleqtronuli xelmoweris moqmedebis vada SesaZlebelia SeCerdes. 

amiT miyenebuli ziani anazRaurebas eqvemdebareba.26 eleqtronuli 

xelmowera aris nebismieri eleqtronuli saSualebis gamoyenebiT 

Seqmnil monacemTa erToblioba, romelsac xelmomweri iyenebs ele-

qtronul dokumentTan misi kavSiris aRsaniSnavad.

22 „eleqtronuli xelmowerisa da eleqtronuli dokumentebis Sesaxeb“ kanonis 3 I muxli.

23  samoq. saproceso kodeqsis 134 11 muxli; „eleqtronuli xelmowerisa da eleqtronuli 

dokumentebis Sesaxeb“ kanonis 3 V muxli.

24  „eleqtronuli xelmowerisa da eleqtronuli dokumentebis Sesaxeb“ kanonis 2 a) aa) 

muxli.

25 „eleqtronuli xelmowerisa da eleqtronuli dokumentebis Sesaxeb“ kanonis muxli 4.

26 „eleqtronuli xelmowerisa da eleqtronuli dokumentebis Sesaxeb“ kanonis muxli 14.
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mniSvnelovania, rom eleqtronuli formac asrulebdes im fun-

qciebs, rac ekisreba martiv werilobiT formas. unda aRiniSnos, rom 

werilobiTi formis TiTqmis yvela funqcia sruldeba eleqtronuli 

formis gamoyenebis SemTxvevaSic. werilobiTi forma unda emsaxure-

bodes mizans, xelSekrulebis dadeba gamijnos winasaxelSekrulebo 

urTierTobebisgan da misi Sinaarsi cxadad warmoadginos (sicxadis 

funqcia, ix. 68, veli 3). es funqcia eleqtronuli formiT iseve 

sruldeba, rogorc werilobiTi formiT. igive SeiZleba iTqvas mt-

kicebis funqciasTan dakavSirebiT, rogorc aRiniSna, mTavari, am 

SemTxvevaSi eleqtronuli dokumenti gadmocemaunariani iyos, raTa 

saWiroebis SemTxvevaSi SesaZlebeli iyos misi mtkicebulebis saxiT 

amoReba. problemurad SeiZleba CaiTvalos mxolod is, Tu ramdenad 

sruldeba eleqtronuli formiT gafrTxilebis funqcia, _ nebis ga-

momvleni dacul iqnes naCqarevad gadawyvetilebis miRebisagan. 

24
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muxli 70. xelis moweris gadandoba sxva pirisaTvis

im pirs, romelic TviTon ver moawers xels garigebas wera-kiTxvis 

ucodinarobis, fizikuri naklis, avadmyofobis gamo an kanoniT gaT-

valiswinebul sxva SemTxvevebSi, SeuZlia garigebaze xelis mowera sxvas 

miandos. am ukanasknelis xelis mowera damowmebuli unda iyos oficia-

lurad. amasTanave, unda aRiniSnos is mizezi, romlis gamoc garigebis 

damdebma ver SeZlo garigebaze xelis mowera.

saqarTvelos 2010 wlis 15 oqtombris kanoni №3709 _ ssm I, №57, 25.10.2010 w., mux.366

norma aregulirebs xelmoweris avTenturobidan gamonakliss (ix. 

69-e muxlis koment. veli 16) da exeba im iSviaT SemTxvevebs, rodesac 

piri xels ver awers „wera-kiTxvis ucodinarobis, fizikuri naklis, 

avadmyofobis gamo an kanoniT gaTvaliswinebul sxva SemTxvevebSi“. 

70-e muxlis regulireba zustdeba notariatis Sesaxeb kanonSi, sad-

ac munji, yru an yru-munji piris mier nebis gamovlenis SemTxvevaSi 

notariusi valdebulia isargeblos specialistis daxmarebiT, raTa 

sanotaro moqmedebis Sinaarsi gasagebi gaxados pirisTvis; special-

isti valdebulia mis mier gakeTebuli ganmartebis siswore daadas-

turos xelmoweriT (not. Sesaxeb kanonis 50 III muxli). xolo im SemTx-

vevaSi, rodesac piri avadmyofobis an fizikuri naklis gamo an sxva 

mizeziT ver awers xels, mas SeuZlia mesame pirs miandos/daavalos 

xelmoweris gakeTeba; am SemTxvevaSi savaldebuloa, rom xelmoweris 

gadandoba da Tavad xelmowera ganxorcieldes sanotaro moqmedebis 

ganmaxorcielebeli piris da xelmoweris gadanmdobi piris Tandas-

wrebiT da dokumentSi unda aRiniSnos is mizezi, ris gamoc piri ver 

awers xels (not. Sesaxeb kanonis 50 IV muxli). wera-kiTxvis ucodinar 

an usinaTlo pirs notariusma unda waukiTxos dokumentis teqsti 

da saTanado miTiTeba gaakeTos aRniSnulze dokumentSi (notariatis 

Sesaxeb kanonis 50 V muxli)

miuxedavad imisa, rom sk-is 70-e muxlisa da notariusis Sesaxeb 

kanonis 50 III, IV muxlebi gulisxmoben mesame piris („sxva piris“) mier 

uSualod Tavisi xelmoweris dasmas, mainc ar unda CaiTvalos, rom 

saxezea xelmoweraze uunaro piris mier mesame pirisTvis warmomadgen-

lobiTi uflebis miniWeba. mesame piri, romelic xels awers garige-

bas, ver CaiTvleba mis warmomadgenlad, vinaidan mesame piri xelmow-

erisas ar avlens sakuTar nebas, aramed moqmedebs, rogorc mxolod 

„xelmoweris instrumenti“.1 warmomadgenlobiTi uflebamosilebis 

miniWebis sawinaaRmdegod metyvelebs aseve is, rom formasavaldeb-

ulo garigebebis dadebaze warmomadgenlobiTi uflebamosilebis 

miniWeba moiTxovs aseve werilobiT formas da masze xelmoweras (ix. 

1  sxva mosazreba ix. kereseliZe, uzogadesi cnebebi, 2009, gv. 296, 297; zoiZe, sk-is komen-

tari, wigni I, mux. 70, gv. 220, 221.

1

2
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107 muxlis koment.), risi ganxorcielebac xelis moweraze uunaro 

piris mier isedac SeuZlebelia. mesame pirze xelmoweris gadandobiT 

kanonmdebels surs sanotaro moqmedebaSi mesame piris CarTva da amiT 

sanotaro moqmedebis sisworeze pasuxismgeblobis mesame pirisTvis 

gadakisreba.2 rogorc wesi, xelmoweraze uunaro pirsa da mesame pirs 

Soris unda arsebobdes ndobiTi urTierToba da notariusis mier 

aRniSnuli gaTvaliswinebul unda iqnes mesame piris CarTvisas.

2  qarTuli regulireba aRniSnuliT xelmoweraze uunaro pirs sTavazobs ufro meti 

dacvis standarts. mag., Sveicariis samoqalaqo kodeqsis valdebulebiT samarTlis me-15 

muxlis Tanaxmad, im SemTxvevaSi, rodesac piri uunaroa moaweros xeli, notariusis da-

dastureba anacvlebs xelmoweras da mesame piris CarTva ar aris aucilebeli. 
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muxli 71. garigebis dadeba ramdenime dokumentis SedgeniT

Tu garigebis dadebisas Sedgenilia erTi da imave Sinaarsis ramdeni-

me dokumenti, maSin sakmarisia TiToeulma mxarem xeli moaweros im do-

kumentis egzemplars, romelic gankuTvnilia Sesabamisi mxarisaTvis.

71-muxlis regulireba aris 69 III muxlis Sinaarsis gagrZeleba. 69 

III muxlis regulireba xazs usvams werilobiT dokumentze (garige-

baze) mxareTa xelmoweris savaldebulobas. xelmowera werilobiTi 

formis aucilebeli atributia. 71-e muxlis regulireba ZiriTadad 

exeba xelSekrulebas da sityva „garigebac“ am SemTxvevaSi gagebul 

unda iqnes rogorc xelSekruleba, vinaidan normis Sinaarsi exeba ori 

an meti mxaris mier xelmoweras. 

xelSekruleba aris garigeba, romelic Sedgeba sul mcire ori 

urTierTTanmxvedri nebis gamovlenisgan. maSasadame, xelSekrulebis 

dokumentic unda Seicavdes yvela mxaris nebis gamovlenas, romlebic 

afuZneben xelSekrulebas da amasTanave, maT xelmowerebs. miuxedavad 

imisa, rom SesaZlebelia ofertisa da aqceptis erTmaneTisgan da-

moukideblad ganxorcieleba, mainc aucilebelia, rom mxareebis mier 

gamovlenilma nebam erT dokumentSi povos asaxva. yvela SemTxvevaSi 

xelSekrulebis mxareTa xelmowerebi unda asrulebdes xelSekruleb-

is mTlian teqsts da ara mxolod calkeul nebis gamovlinebebs. Se-

sabamisad, arasakmarisia, rodesac xelSekrulebis dadeba mxolod 

calmxrivad xelmoweriT dasturdeba an maSin, rodesac mxareebi xel-

moweriT mxolod sakuTar nebis gamovlenas adastureben. 

rogorc aRiniSna, maSin, rodesac xelSekrulebis mxolod erTi 

dokumenti arsebobs, misi namdvilobisTvis aucilebelia orive mxar-

em moaweros xeli erTsa da imave dokuments. im SemTxvevaSi, rodesac 

mxolod erT-erTi mxaris nebis gamovlena saWiroebs formas, doku-

mentze unda daisvas nebis gamomvlenis xelmowera, xelSekrulebis 

meore mxaris xelmowera zedmetia (mag., 891 I). kanonmdebeli arapirda-

pir gansazRvravs, rom xelSekrulebis namdvilobisTvis sruliad 

sakmarisia mxareebis mier xelmowerili erTi dokumentis arseboba. 

71-e muxlis regulireba ki adgens, rom im SemTxvevaSi, rodesac mxa-

reebs ganzraxuli aqvT ori an meti xelSekrulebis dokumentis Sed-

gena, xelSekrulebis namdvilobisTvis aseve sakmarisia, Tu TiToeu-

li mxare xels moawers meore mxarisTvis1 gankuTvnil egzemplars. 

Sesabamisad, amiT kanonmdebels surs gaamartivos araTanmyofi mxa-

reebisTvis dokumentbrunva. aqedan gamomdinare, norma nawilobriv 

teqnikur xasiaTsac atarebs. 71-is miznebisTvis aucilebelia is, rom 

ori identuri Sinaarsis dokumentis „SeerTeba“ asrulebdes erTi 

dokumentis namdvilobisTvis dawesebul winapirobebs. Sesabamisad, 

1  normis formulireba „gankuTvnilia Sesabamisi mxarisaTvis“ gagebul unda iqnes, rogorc 

xelSekrulebis meore mxarisaTvis gankuTvnili egzemplari.

1

2

3



409

muxli 71 Tornike darjania

im SemTxvevaSi, rodesac xelSekrulebas hyavs orze meti mxare, 71-e 

muxlis miznebidan gamomdinare, yvela piri unda awerdes xels yve-

la danarCeni piris xelSekrulebis egzemplars. im SemTxvevaSi, Tu 

xelSekrulebis erTi romelime mxaris xelmowera aklia romelime me-

ore mxarisTvis gankuTvnil egzemplars, xelSekruleba namdvili ver 

iqneba. 

71-is farglebSi mniSvnelovania aseve is, Tu ra momentidan iZens 

xelSekruleba Zalas, Tu mxareTa egzemplarebze sxvadasxva TariRe-

bia dasmuli. es is SemTxvevaa, magaliTad, rodesac erTi mxare xels 

awers, TariRs svavs da meore mxares ugzavnis misTvis gankuTvnil eg-

zemplars, xolo meore mxarec analogiurad xels awers, Tumca, do-

kumentze svams mogvianebiT TariRs. msgavs SemTxvevaSi xelSekruleba 

ZalaSi Seva meore mxaris mier dasmuli TariRidan, xolo im SemTx-

vevaSi, rodesac xelSekrulebas orze meti mxare hyavs, mxaris mier 

dasmuli romelime meore mxaris egzemplarze dasmuli yvelaze gviani 

TariRidan.

4
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I. SecdomiT dadebuli garigebani

muxli 72. cneba

garigeba SeiZleba sacilo gaxdes, Tu nebis gamovlena moxda arsebi-

Ti Secdomis safuZvelze.
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I. normis mizani

 

nebis gamomvleni piris mier gamovlenili neba mis mimarT iseve 

moqmedebs, rogorc nebis gamovlenis adresati mas Seicnobda, keT-

ilsindisierebis principisa (8 III) da bazris brunvis gaTvaliswinebiT 

(52). es wesi moqmedebs aseve im SemTxvevebSic, rodesac gamovlenili 

neba nebis gamomvlenis namdvil nebas ar Seesabameba. samarTlebrivi 

usafrTxoebis miznebidan gamomdinare, samarTlebrivi wesrigi ver 

dauSvebda varauds, rom namdvili da gamovlenili neba erTmaneTs 

ar Seesabameba. es safrTxes Seuqmnida bazris samarTlebriv sta-

bilurobas. amis daSveba SesaZlebelia mxolod iSviaT gamonaklis 

SemTxvevebSi. Tumca, bunebrivia, rom samarTlebrivi urTierTobis 

monawileebi nebsiT Tu uneblieT uSveben Secdomebs. Secdomis moZ-

Rvrebac1 swored im sakiTxs exeba, gaarkvios, ra SemTxvevebSi aqvs 

pirs Secilebis ufleba da ra SemTxvevaSi SeiZleba daayenos man amg-

vari moTxovna SecdomiT dadebul garigebaze dafuZnebiT. 

1  Tanamedrove Secdomis moZRvreba eyrdnoba savinis swavlebas. damat. ix. Wanturia, zoga-

di nawili, 2011, gv. 366; Sdr. kereseliZe, uzogadesi cnebebi, 2009, gv. 317-318. 

1
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bazris usafrTxoebis miznebidan gamomdinare, yvela saxis Secdo-

ma ver warmoSobs Secilebis safuZvels. 72-e muxlis mizansac war-

moadgens swored Secilebis im SemTxvevebamde dayvana, romlebSic 

arsebiTi Secdomaa mocemuli. im SemTxvevaSi, Tu Secdomis yvela saxe 

iqneboda Secilebis safuZveli, es uaryofiTi Sedegis momtani iqne-

boda mxareTaTvis da winaaRmdegobaSi movidoda pacta sunt servanda-s 
(xelSekruleba unda sruldebodes) principTan, vinaidan martivi miz-

ezis (Secdomis) gamo yvela garigebis namdvilobis eWvqveS dayeneba 

iqneboda SesaZlebeli. araarsebiTi Secdomis daSvebis riski ekisreba 

nebis gamomvlens. 

II. Secilebis winapirobebi

1. Secdoma

 

Secdoma mocemulia maSin, rodesac piris realuri da gamoxatuli 

neba erTmaneTs ar emTxveva.2 sxvanairad rom vTqvaT, Secdoma aris 

mxaris mcdari warmodgena SemTxvevis Semadgenlobaze. Secdoma vi-

wro gagebiT ar aris mocemuli maSin, rodesac nebis gamomvlen pirs 

saerTod ar aqvs warmodgena SemTxvevis Semadgenlobaze (ignorantia).3 
farTo gagebiT, warmodgenis arqona SesaZlebelia aseve Sefasdes ro-

gorc Secdoma. am kuTxiT gamonakliss vawydebiT waukiTxavi dokumen-

tebis xelmoweris SemTxvevebSi, vinaidan is, vinc waukiTxavad awers 

xels dokuments, ver moiTxovs Tavisi gamovlenili nebis Secilebas 

(73, veli 18-22). 

Secileba gamoiricxeba maSin, rodesac ganmartebiT dadgindeba, 

rom mxaris mier sasurveli neba gaxda garigebis Sinaarsi da ara is, 

rac man realurad gamoxata.4 im SemTxvevaSic, Tu nebis gamovlen-

is adresatma namdvili neba Seicno, gamoiricxeba Secileba, imisgan 

damoukideblad, rom SesaZloa nebis gamomvlenma neba gasagebad ver 

gamoxata.5 

garigebisadmi araswori saxelis miniWeba aris e.w. falsa demonstra-
tio-s SemTxveva, rac ar iZleva Secilebis Semadgenlobas.6 Secdoma 

unda iyos nebis gamomvleni pirisTvis Seucnobadi. im SemTxvevaSi, 

rodesac nebis gamomvlen pirs eWvi epareba Tavisi warmodgenis sis-

woreSi, Secdoma ar iqneba saxeze. 

2. arsebiTi Secdoma 

Secdoma arsebiTia maSin, rodesac SemTxvevis obieqturi garemoe-

2 Heinrichs, in Palandt BGB Komm. 66. Aufl., § 119 Rn. 7. 
3 MüKo/Armbrüster, 6. Auflage 2012, § 119, Rn. 52.
4 Heinrichs, in Palandt BGB Komm. 66. Aufl., § 119 Rn. 7. 
5 iqve. 

6 Wanturia, zogadi nawili, 2011, gv. 368.

2

3

4
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bebis gaTvaliswinebiT, SeiZleba CaiTvalos, rom is piri, romelic 

SecdomiT avlens nebas, SemTxvevis namdvili Semadgenlobis codnis 

SemTxvevaSi nebas saerTod ar gamoavlenda an Tu gamoavlenda, ara 

aseTi saxiT.7 zogadi TvalsazrisiT, Secdoma arsebiTad SesaZlebe-

lia miCneul iqnes aseve maSin, rodesac zogadi sabazro Sexedulebi-

Ta da nebis gamomvlenis gadmosaxedidan arasasurvel samarTlebriv 

boWvaSi darCena miuRebelia.8 maSasadame, calkeuli SemTxvevebis gaT-

valiswinebiT, yuradReba unda mieqces rogorc obieqtur, ise subieq-

tur kriteriumebs: Tu „ra zomebs miiRebda msgavs viTarebaSi gonieri 

adamiani, rom scodnoda saqmis WeSmariti mdgomareobis Sesaxeb“.9 am-

denad, Secdomis arsebiTobis gansjisas gaTvaliswinebul unda iqnes 

SemTxvevis yvela garemoeba, romelic yovel SemTxvevaSi gansxvave-

buli winapirobebidan unda gamomdinareobdes. aRniSnuli ki Tavis 

mxriv, xazs usvams im faqts, rom Secdomis arsebiTobis Sefaseba sa-

marTlebrivi kategoriaa. 

3. mizezobrivi kavSiri Secdomasa da nebis gamovlenas Soris

Secdoma unda iyos nebis gamovlenis ganmsazRvreli, anu igi unda 

imyofebodes mizezobriv kavSirSi damdgar SedegTan (nebis gamov-

lenasTan). es ki mocemulia maSin, rodesac Secdomis Sedegad piri 

avlens iseT nebas, romelsac Secdomis gareSe am konkretuli formiT 

ar gamoavlenda, anu, rodesac Secdoma Sedegis ganmsazRvrelia.10 

4. Secilebaze uflebamosileba 

59 III muxlis mixedviT, Secilebaze uflebamosilia „dainterese-

buli piri“. dainteresebuli piri, upirvelesad, aris is, vinc nebis 

gamovlenisas Secdomas uSvebs da ara nebis gamovlenis adresati (59, 

veli 36). im SemTxvevaSi, rodesac xelSekruleba ideba warmomadgen-

lis meSveobiT, gadamwyvetia misi warmodgena. warmodgenili piris 

warmodgenas (maT Soris, mcdar warmodgenas) mniSvneloba ar eniWeba 

(106 I). Sesabamisad, warmomadgenlis mier SecdomiT gamoxatuli nebis 

Secilebaze uflebamosilia warmodgenili piri. rac Seexeba mesame 

pirebis mier Secilebis uflebas, samoqalaqo kodeqsi am sakiTxs cal-

ke ar awesrigebs da aseTis arsebobisas, igi moiazreba zogad termin-

Si „dainteresebuli piri“.11 

7  Sdr. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 14 ivnisis #as-385-

358-2010 ganCineba.

8 Sdr. kereseliZe, uzogadesi cnebebi, 2009, gv. 321-322. 

9  zoiZe, sk-is komentari, wigni I, 2002, mux. 72, gv. 224; Wanturia, samoqalaqo samarTlis 

zogadi nawili, 2011, gv. 366.

10  CaCaniZe, samoqalaqo kazusebis amoxsnis magaliTebi, 2012, gv. 37

11 zoiZe, sk-is komentari, wigni I, 2002, mux. 59, gv. 196.
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5. Secilebis adresati

59 II 2 muxlis Tanaxmad, Secileba unda ganxorcieldes xelSe-

krulebis meore mxaris mimarT. aRniSnuli mowesrigeba problemuria 

imdenad, ramdenadac is tovebs STabeWdilebas, rom Secileba Sesa-

Zlebelia mxolod ormxrivi garigebis SemTxvevebSi. Tu Cven miviC-

nevdiT, rom „xelSekrulebis meore mxareSi“ kanonmdebeli gulisx-

mobda mxolod ormxrivi garigebis mxares, maSin calmxrivi garigebis 

SemTxvevaSi pirs waerTmeoda gamovlenili nebis Secilebis ufleba. 

Sesabamisad, Secilebis adresatad mizanSewonilia, miCneul iqnes neb-

is gamovlenis adresati (59, veli 31). 

6. Secilebis gancxadeba

Secileba xorcieldeba Secilebaze uflebamosili piris mier 

Secilebis adresatis mimarT gakeTebuli gancxadebiT. Secilebis 

gancxadeba aris miRebasavaldebulo nebis gamovlena. Sesabamisad, 

rogorc oferti da aqcepti, Secilebis gancxadebac unda Sefasdes 

imis mixedviT, Tu rogor gaigebda amas saSualod gonieri adamiani 

(52, 337) obieqturi gansjis safuZvelze. es ki gulisxmobs imas, rom 

SesaZloa, Secilebis gancxadebaSi sityva „Secileba“ saerTod ar iyos 

naxsenebi, magram obieqturi TvalsazrisiT aSkarad gamoixatos Sem-

cileblis neba, xelSekrulebis konkretuli formiT miuReblobasTan, 

mis gauqmebasTan dakavSirebiT. Tu xelSekrulebisagan „Tavis daRw-

evis“ neba aSkarad gamovlenilia, es miiCneva Secilebis gancxadebad 

(59 II 2).12

7. Secilebis vada 

SecdomiT dadebuli garigebis SemTxvevebSi Secilebis vadas exeba 

79 I muxli, romlis mixedviTac Secileba uflebamosili piris mier 

gacxadebul unda iqnes Secilebis safuZvlis Setyobidan erTi Tvis 

vadaSi. 84-e muxli awesrigebs Secilebis vadas motyuebiT dadebuli 

garigebebis SemTxvevebSi, sadac vada Seadgens erT wels da igi „aiTv-

leba im momentidan, roca Secilebis uflebis mqonem Seityo Secileb-

is safuZvlis arsebobis Sesaxeb“. iZulebiT dadebuli garigebis 

SemTxvevaSi Secilebis vada Seadgens erT wels iZulebis damTavrebis 

momentidan (89). 

8. Secilebis uflebis bralisgan damoukidebloba

Secilebis uflebis ganxorcieleba SesaZlebelia braleulobisa-

gan damoukideblad. ararelevanturia aseve is, Tu vis mier aris ga-

12 CaCaniZe, samoqalaqo kazusebis amoxsnis magaliTebi, 2012, gv. 38.
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mowveuli Secdoma da a.S. daudevrobiT (braliT) gamowveuli Secdoma 

afuZnebs 79 II 1 muxlis mixedviT zianis anazRaurebis Semadgenlobas. 

9. Secileba ar unda iyos gamoricxuli

 

Secileba gamoricxulia im SemTxvevaSi, rodesac Secilebis 

uflebis mqone piri garigebas daadasturebs (61 III). Secileba gamor-

icxulia aseve im SemTxvevaSi, rodesac meore mxare Tanaxmaa Seasru-

los garigeba im mxaris survilis Tanaxmad, romelsac surs sacilo 

gaxados garigeba (77). Secileba, keTilsindisierebis principis gaT-

valiswinebiT (8 III), SesaZlebelia aseve gamoricxuli iyos im SemTx-

vevebSi, rodesac faqtobrivad gamovlenili neba sasurveli nebisgan 

gansxvavdeba, Tumca, ukeTes pirobebSi ayenebs Secilebaze ufleba-

mosil pirs (damatebiT ix. 77-e muxlis koment. me-4 veli). Secilebis 

gamoricxvis samarTlebriv winapirobebze saubrisas unda aRiniSnos 

aseve, rom igi exeba mxolod arsebiTi Secdomis SemTxvevebs. wvrilma-

ni Secdomebi ver CaiTvleba Secilebis safuZvlad, mxares warmoeSoba 

mxolod moTxovna maT Casworebaze (78).

III. samarTlebrivi Sedegebi

qarTuli samarTali eyrdnoba Secilebis Teorias (59 II). es ki 

gulisxmobs imas, rom SecdomiT dadebuli garigebis samarTlebri-

vi Sedegi Secilebis Semdgom gamoixateba garigebis baTilobaSi misi 

dadebis momentidan (ex tunc, 59 II). 59 II muxli adgens, rom im SemTx-

vevaSi, Tu Secileba ganxorcieldeba xelSekrulebis meore mxaris 

mimarT, garigeba baTilad iqneba cnobili misi dadebis momentidan. 

maSasadame, garigeba Secilebamde namdvili rCeba Tavisi ZiriTadi da 

damatebiTi valdebulebebiT, xolo Secilebis Semdgom, Sesabamisi sa-

marTlebrivi winapirobebis dadgenis SemTxvevaSi, igi baTilad iqne-

ba cnobili garigebis sawyisi momentidan (gauqmebiT pirobadebuli 

garigeba). Secilebis Sedegad garigebis baTiloba warmoSobs kanonis-

mier moTxovnas usafuZvlo gamdidrebidan. mxareebma erTmaneTs unda 

daubrunon miRebuli Sesrulebebi 976 I muxlis Tanaxmad, vinaidan 

valdebuleba „baTilobis gamo Sewyda SemdgomSi“.13 moTxovnis safuZ-

veli SesaZloa aseve iyos 172 I muxli (vindikacia). 

sadavoa sakiTxi, Tu rodidan iwyeba Secilebis SemTxvevaSi xan-

dazmulobis saerTo vadis (10 weli, 128 III) dena usafuZvlo gamdidre-

bidan warmoSobili moTxovnisaTvis. miuxedavad imisa, rom Secileb-

is Sedegad xelSekruleba sawyisi momentidan baTilia, 130-e muxlis 

formulirebis gaTvaliswinebiT, unda miviCnioT, rom vadis denis 

13  Tbilisis saqalaqo sasamarTlos samoqalaqo kolegiis 2005 wlis 5 ianvari gadawyvetile-

ba, #2/17825-14.
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aTvla unda daiwyos im momentidan, rodesac piri Secilebas ganax-

orcielebs. 

Secilebis 59 II 2 muxlSi gansazRvruli Sedegi — garigebis sruli 

baTiloba — SeiZleba Seicvalos garigebis nawilobrivi baTilobiT, 

Tu savaraudoa, rom garigeba daideboda misi baTili nawilis gare-

Sec (62). am SemTxvevaSi yuradReba eqceva mxareTa savaraudo nebas, 

romelic obieqturad unda Sefasdes. mxareTa Sinagani neba arare-

levanturia. 

rogorc aRiniSna, Secilebis samarTlebrivi Sedegi aris garigebis 

sruli an nawilobrivi baTiloba. im SemTxvevaSi, rodesac mxareebs 

ganxorcielebuli aqvT Sesrulebebi, maTi ukan dabruneba xdeba us-

afuZvlo gamdidrebis normebiT an vindikaciiT. 

79 II 1 muxli Secilebis adresats aniWebs zianis anazRaurebis moTx-

ovnis uflebas, rodesac Secdoma gamowveulia Secilebis ganmaxor-

cielebeli piris daudevrobiT. anazRaurebas eqvemdebareba nega-

tiuri interesi, romelic anazRaurdeba Seusruleblobis Sedegad 

warmoSobili zianis (pozitiuri interesis) zRvramde (damat. ix. 79-e 

muxlis koment.). 

 

IV. mtkicebis tvirTi

is, vinc iyenebs Secilebis uflebas, unda daamtkicos Secdomis 

arseboba, Secdomis arsebiToba, da mizezobrivi kavSiri Secdomasa da 

nebis gamovlenas Soris. 

V. saerTaSoriso-samarTlebrivi aspeqti

„saerTaSoriso kerZo samarTlis Sesaxeb“ saqarTvelos kanonis 35 I 

muxlis mixedviT mxareTa SeTanxmebiT SesaZlebelia 72-73-e muxlebis 

moqmedebis gamoricxva. am dros gamoiyeneba mxareTa mier arCeuli 

samarTali. 
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muxli 73. arsebiTi Secdomis saxeebi

arsebiT Secdomad iTvleba, roca:

a) pirs surda daedo sxva garigeba da ara is, romelzedac man gamoT-

qva Tanxmoba;

b) piri cdeba im garigebis SinaarsSi, romlis dadebac mas surda;

g) ar arsebobs is garemoebebi, romelTac mxareebi, keTilsindisiere-

bis principebidan gamomdinare, ganixilaven garigebis safuZvlad.

I. Secilebis normebis struqtura da Sinaarsi .......................................... 416 

II. mowesrigebis sfero 73 „a“ ........................................................................ 417

1. nebis gamovlenis niSnebSi daSvebuli Secdomis

     zogadi mimoxilva ................................................................................... 417

2. Secdoma garigebis tipis arCevaSi........................................................ 418

3. dokumentis waukiTxavad xelmowera 

     (falsa demonstratio da msgavsi SemTxvevebi) .............................................. 422 

4. eleqtronuli da avtomatizebuli nebis 

     gamovlenis Secileba .............................................................................. 424

III. SinaarsSi daSvebuli Secdoma (73 „b”) ..................................................... 425 

1. cneba ........................................................................................................ 425

2. SinaarsSi daSvebuli Secdomis calkeuli 

   SemTxvevebi ............................................................................................. 425 

IV. garigebis safuZvelSi daSvebuli Secdoma (73 „g“) ............................... 427

1. zogadi mimoxilva .................................................................................. 427 

2. garigebis safuZvelSi daSvebuli Secdomis 

   gamoyenebis farglebi ............................................................................ 428

I. Secilebis normebis struqtura da Sinaarsi

 

72-e muxli uflebamosil pirs aniWebs Secilebis uflebas ma-

Sin, rodesac Secdoma arsebiTia. 73-e muxli akonkretebs 72-e mux-

lis Sinaarss da CamoTvlis arsebiTi Secdomis im saxeebs, romlebic 

Secilebis safuZvels qmnian. aucilebelia aRiniSnos, rom kanonSi ar-

sebuli CamonaTvali ar aris amomwuravi. Secilebis sxva safuZvlebi 

mocemulia aseve 74-e da momdevno muxlebSi, sadac erTmaneTisgan 

imijneba arsebiTi da araarsebiTi Secdomis saxeebi (ix. 72-e muxlis 

koment., veli I). 

Secilebis normebis wyaroa evropuli (mag., germanuli, Sveicar-

iuli, italiuri1) samoqalaqo kodeqsis Sesabamisi normebi. Tumca, 

qarTvelma kanonmdebelma ar airCia romelime am kodeqsis pirdapi-

ri struqtura da ar ganaxorciela normaTa pirdapiri recefcia, 

aramed ganaxorciela sxvadasxva kodeqsis normaTa sinTezi.2 magal-

1 ix. msjeloba kereseliZe, uzogadesi cnebebi, 2009, gv. 319. 

2 iqve. 

1

2

muxli 73Tornike darjania



417

iTad, Secilebis normebis qarTuli struqtura Camohgavs Sveicari-

is samoqalaqo kodeqsis valdebulebiTi samarTlis wignis normebis 

struqturas, vinaidan Sveicariuli Secilebis normebic eyrdno-

ba Secdomis arsebiTobis Teorias da Secilebis safuZvlebis kata-

logs iZleva. Tumca, Sveicariuli kodeqsidan ar iqna gadmotanili 

Secilebis yvela safuZveli, aramed moxda germanuli da Sveicaruli 

da aseve sxva evropuli kodeqsebis normebis sinTezi. amis gamo, Ses-

aZlebelia, Secdomis sxvadasxva saxe moazrebul iqnes erTsa da imave 

normaSi. aRsaniSnavia aseve, rom garkveul SemTxvevebSi saxezea nor-

maTa konkurenciis magaliTebi (ix. qvemoT 34-e velidan). maSasadame, 

qarTuli normebis komentirebisas qarTulTan erTad, mizanSewonil-

ia, gamoyenebul iqnes aseve germanuli da Sveicariuli literatura 

da sasamarTlo praqtika. saqarTvelos samoqalaqo kodeqsSi moce-

mulia Secilebis safuZvlebis dadgenili (praqtikulad amomwuravi3) 

CamonaTvali: arsebiTi Secdomis eqvsi damoukidebeli saxe, romlebic 

mowesrigebulia 73-75-e muxlebSi.4 

II. mowesrigebis sfero (73 „a“)

1. nebis gamovlenis niSnebSi daSvebuli Secdomis zogadi mimoxilva 

nebis gamovlenis niSnebSi daSvebuli Secdomis SemTxvevaSi nebis 

gamomvleni Secdomas uSvebs nebis garegnul CamoyalibebaSi. aseTi 

Secdoma saxezea maSin, rodesac gamovlenili neba ar Seicavs im niS-

nebsa da Sinaarss, romelic nebis gamomvlens realurad surda, anu 

igi ar Seesabameba gamomvlenis realur neba-survils.5 rogorc wesi, 

es is SemTxvevaa, rodesac nebis gamomvleni (meqanikurad) werilobiT 

an zepirad uSvebs arsebiT Secdomas. Secdomis es saxe qarTul iurid-

iul literaturaSi moxseniebulia aseve, rogorc „xelis wacdenis“ 

SemTxveva.6 magaliTad, nebis gamovlenis niSnebSi daSvebuli Secdomis 

saxe SeiZleba iyos gamoTvlaSi Secdoma, rodesac nasyidobis Sekve-

Tis micemisas SecdomiT xdeba nivTebis odenobis an fasis miTiTeba 

(magaliTad, pirs unda 5 cali wignis SekveTa da SecdomiT ukveTavs 

55 cals; SekveTaSi 100 laris nacvlad wers 1000 lars, sasaCuqre 

konvertSi 50 laris nacvlad SecdomiT debs 100 lars7 da a.S.). nebis 

3 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 367.

4  komentirebisas gaziarebulia midgoma imasTan dakavSirebiT, rom saqarTvelos samoqa-

laqo kodeqsSi arsebiTi Secdomis 6 saxe ganxilul unda iqnes cal-calke da ara ori 

didi jgufis — nebis gamovlenis niSnebSi daSvebuli Secdomisa da nebis gamovlenis 

SinaarsSi daSvebuli Secdomis _ farglebSi. aRniSnul msjelobasTan dakavSirebiT ix. 

jorbenaZe, garigebaSi daSvebuli Secdomis saxeebi saqarTvelosa da germaniis samoqa-

laqo kodeqsebis mixedviT, marTlmsajuleba da kanoni N4-11, gv. 81.

5 Singer, in Staudinger BGB, Eckpfeiler des Zivilrechts, 2011, BGB § 119, Rn. 34.
6 „Verschreiben“ germanulidan — kereseliZe, uzogadesi cnebebi, 2009, gv. 325.

7 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 368.
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eleqtronuli saSualebiT gamovlenis SemTxvevaSi e.w. „mausiT“ Se-

kveTis Rilakzec SemTxveviT daWerac aRniSnul SemTxvevaTa jgufSi 

xvdeba. am dros, rogorc wesi, saxezea aseve nebis gamovlenis niSnebSi 

daSvebuli Secdoma, garda im SemTxvevisa, rodesac pirs moqmedebis 

survili saerTod ar hqonda.8 

sadavoa, Tu ramdenad aris SesaZlebeli nebis gamovlenis niSnebSi 

daSvebuli Secdoma moazrebul iqnes 73 „a“ muxlis mowesrigebis far-

glebSi, vinaidan 73 „a-s“ sityvasityviTi ganmartebidan vaskvniT, rom 

igi exeba garigebis tipSi Secdomas („surda daedo sxva garigeba“). 

literaturaSi gaziarebuli mosazrebis Tanaxmad, 73 „a“ moicavs ara 

marto garigebis tipSi Secdomas, aramed masSi SesaZlebelia moazre-

bul iqnes aseve nebis gamovlenis niSnebSi daSvebuli Secdomebic.9 Se-

sabamisad, imis gaTvaliswinebiT, rom samoqalaqo kodeqsi ar Seicavs 

zemoaRniSnuli SemTxvevis mowesrigebis calke normas, mizanSewonil-

ia 73 „a“ muxli farTod ganimartos da masSi iqnes gaTvaliswinebuli 

nebis gamovlenis niSnebSi daSvebuli (e.w. „meqanikuri“) arsebiTi Sec-

domebis SemTxvevebi.10 naklebad savaraudoa is, rom kanonmdebelma am 

SemTxvevebis pirdapiri mowesrigebisgan Tavis SekavebiT Secdomis am 

saxis Secilebaze uari Tqva. amaze metyvelebs isic, rom Suamavlis 

mizeziT daSvebuli Secdomac nebis gamovlenis niSnebSi daSvebuli 

Secdomis erT-erTi saxeobaa, Tumca, igi me-80 muxlSi gvxvdeba. 

bundovania 73 „a“ da „b“ qvepunqtebSi gamoyenebuli termini 

„garigeba“. misi sakanonmdeblo definicia mocemulia 50-e muxlSi da 

ganmartebulia, rogorc calmxrivi, samarTlebrivi Sedegis warmo-

Sobisken mimarTuli nebis gamovlena; im SemTxvevaSi, Tu 73 „a“ muxli 

gaazrebuli iqneba am WrilSi, calsaxaa, rom saqme exeba piris mier 

nebis gamovlenas, romelic mas ar surda; aRniSnuli ki qmnis nebis 

gamovlenis niSnebSi daSvebuli Secdomis klasikur Semadgenlobas.11 

2. Secdoma garigebis tipis arCevaSi

 

rogorc zemoT msjelobisas aRiniSna, 73 „a“ muxlis sityvasi-

tyviTi ganmartebidan gamomdinareobs, rom misi sagani aris Secdo-

ma garigebis tipis arCevaSi (error in negotio). garigebis tipis arCevaSi 

Secdoma mocemulia maSin, rodesac dadebuli garigeba mTeli Tavi-

si SinaarsiT SesaZlebelia Sefasdes sxva saxis garigebad, vidre is 

garigeba, romelic erT an orive mxares surda.12 magaliTad, mxareebi 

8 Singer, in Staudinger BGB, Eckpfeiler des Zivilrechts, 2011, BGB § 119, Rn. 35.
9 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 367-368.

10  aRniSnul mosazrebas iziarebs aseve kereseliZe, kerZo samarTlis uzogadesi cnebebi, 

2009, gv. 325-326.

11  rolf kniperi, 20.12.2014-is samoqalaqo kodeqsis avtorebis samuSao Sexvedris diskus-

iis masalebi. 

12  zoiZe, sk-is komentari, wigni I, mux. 73 gv. 224; Wanturia, samoqalaqo samarTlis zogadi 
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deben sasyidlian garigebas usasyidlos nacvlad, nasyidobis xelSe-

krulebas samisdRemSio xelSekrulebis nacvlad, Txovebas Cuqebis 

nacvlad,13 Tavdebobas informaciis Setyobinebis valdebulebis kis-

rebis nacvlad; warmomadgenlis mier sakuTari saxeliT moqmedeba 

warmodgenilis saxelis nacvlad da a.S. 

aRsaniSnavia, rom Secilebis safuZvels ar iZleva is SemTxveva, 

rodesac piri sasurveli xelSekrulebis samarTlebrivi Sedegebis 

kvalifikaciaSi cdeba (mag., pasuxismgeblobaSi), vinaidan am SemTxveva-

Si mxare ar cdeba uSualod garigebis saxeSi. garigebis tipis arCevaSi 

Secdomad CaiTvleba aseve is SemTxveva, rodesac piri bankSi xels 

moawers Tavdebobis xelSekrulebas, rodesac egona mxolod msesxeb-

lis Sesaxeb informaciis miwodebis valdebulebas awerda xels da es 

obieqturad dasturdeba. 

literaturaSi gavrcelebulia Sexeduleba, rom garigebis tipis 

arCevaSi Secdoma ganxilul unda iqnes ara marto SecdomiT dadebu-

li sxva garigebis saxiT, aramed aseve Secdomad am garigebis Sig-

niTac.14 garigebis tipSi daSvebuli Secdomis amgvari ganmarteba 

Seicavs risks, Secdomis am saxis aRrevisa sxva Secdomis saxeebSi, 

magaliTad, SinaarsSi daSvebul SecdomasTan (73 „b“), miuxedavad imi-

sa, rom garigebis tipSi Secdoma SesaZlebelia aseve moazrebul iqnes 

SinaarsSi daSvebuli Secdomis nairsaxeobad.15 es midgoma ver iqneba 

gaziarebuli: 73 „a“ muxlis farglebSi SesaZlebelia damatebiT mx-

olod moazrebul iqnes nebis gamovlenis niSnebSi daSvebuli Sec-

doma, razedac zemoTaa msjeloba mocemuli.16 73 „a“ muxlis moqme-

debis areali unda ganisazRvros viwrod da dauSvebelia misi farTo 

gavrceleba uSualod „garigebis SigniT“ daSvebul Secdomebze.17 

sainteresoa SemTxveva, rodesac saxelSekrulebo urTierTobi-

sas, erT-erTi mxaris mier SeTanxmebulisgan gansxvavebiT, sxva niv-

Tis an ufro meti raodenobis miwodeba xdeba. zogadi TvalsazrisiT, 

mizanSewonilia, mxares aseT SemTxvevaSi mieniWos ufleba, sacilo 

nawili, 2011, gv. 367.

13  saqarTelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2004 wlis 6 Tebervlis #3k/992-02 ganCineba.

14  mag. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 368; iziarebs jorbenaZe, 

garigebaSi daSvebuli Secdomis saxeebi saqarTvelosa da germaniis samoqalaqo kodeqse-

bis mixedviT, marTlmsajuleba da kanoni, N4-11, gv. 82.

15  kereseliZe, uzogadesi cnebebi, 2009, gv. 326-327; Irrtum über den Geschäftstyp – Ellenberger, in 
Palandt BGB Komm., 70. Aufl. § 119, Rn. 12; rolf kniperi, 20.12.2014-is samoqalaqo kodeqsis 

avtorebis samuSao Sexvedris diskusiis masalebi. 

16  aRniSnulze miuTiTebs aseve Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, 

gv. 368-Si gamoyenebuli magaliTi: „a“-s undoda „b“-sTvis eCuqebina 50 lari. SecdomiT 

konvertSi Cado 100 lari. 

17  Tumca, sapirispiro argumenti SesaZloa iyos is, rom normaSi mocemulia formulire-

ba „daedo sxva garigeba“ da ara „daedo sxva saxis garigeba“. Sesabamisad, sapirispiro 

mosazrebiT, im SemTxvevaSi, Tu farTod ganimarteba „a“ qvepunqti, mxaris nebismieri 

Secdoma, romelic dakavSirebulia garigebasTan, SesaZloa moazrebuli yofiliyo „a“ 

qvepunqtis mowesrigebis farglebSi.
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gaxados SecdomiT gamovlenili neba nebis gamovlenis niSnebSi daSve-

buli Secdomis gamo da mis mier miwodebuli sxva nivTi an zedmeti 

odenoba gamoiTxovos usafuZvlo gamdidrebis normebis safuZvelze18 

(mag., Txovebis xelSekrulebis safuZvelze „a“ agzavnis televizors 

da SecdomiT ayolebs damatebiT xmis gamaZlierebel mowyobilobas,19 

an „a-s“ surs „b-sTvis“ 50 laris Cuqeba da SecdomiT konvertSi 100 

lars debs20). garigebis nawilobrivi baTiloba am SemTxvevaSi gamoy-

enebadia, Tu savaraudoa, rom garigeba daideboda misi baTili nawi-

lis gareSec (62). keTilsindisierebis principTan Seusabamo iqneboda, 

Tu mxares mivaniWebdiT uflebas, garigebis tipSi daSvebuli Sec-

domis gamo msgavs SemTxvevebSi srulad eTqva uari xelSekrulebaze. 

erTmaneTisgan unda gaimijnos Secilebis uflebisa da naklis gamo 

warmoSobili meoradi moTxovnebis gamoyenebis SemTxvevebi. mag. nasy-

idobis samarTali nivTis naklad ar miiCnevs zedmeti raodenobiT 

an SekveTilTan SedarebiT Zvirad Rirebuli nivTis miwodebas, maSin, 

rodesac sxva nivTis miwodeba an mcire raodenobiT miwodeba niv-

Tis nakls uTanabrdeba (Sdr. 488 II). Sesabamisad, am SemTxvevaSi gamy-

idveli myidvelisgan ver moiTxovs saqonlis zedmetad miwodebuli 

raodenobisTvis Tanxis gadaxdas da myidvels ar aqvs ufleba dai-

tovos saqonlis damatebiTi odenoba, vinaidan is mas ar SeuZenia.21 

man gamyidvels zedmeti odenoba unda gadasces 976-e da Semdgomi 

muxlebis Sesabamisad, im SemTxvevaSi, rodesac gamyidveli sacilod 

xdis zedmetad miwodebul Sesrulebas.22 sxva mxriv, mxareebis mier 

xelSekrulebis Semdgomi Secvlisa da zedmeti raodenobis miRebis 

ufleba xeluxlebeli rCeba.

praqtikuli TvalsazrisiT, mniSvnelovania, 73 „a“ muxlis ga-

moyenebis winapirobebis dazusteba. praqtikaSi xSiria SemTxvevebi, 

rodesac mxareebi deben erTi tipis garigebas meore tipis gadas-

afaravad an samarTlebrivi Sedegebis martivad misaRwevad. magal-

iTad, aseTi SemTxvevebi SeiZleba iyos saxeze sesxisa da ipoTekis 

xelSekrulebebTan mimarTebiT, rodesac mxareebi faqtobrivad ze-

pirad deben sesxis xelSekrulebas da uzrunvelyofis saSualebad 

ar iyeneben ipoTekas, aramed deben nasyidobis xelSekrulebas ukan 

gamosyidvis daTqmiT (509-e da Semdgomi muxlebi). amave samarTle-

brivi konstruqciiT „ideba“ e.w. „binis dagiravebis“ urTierTobebic, 

rodesac gamsesxebeli iRebs Tanxas, xolo msesxebeli (uZravi qonebis 

mesakuTre) gamsesxebels gadascems Tavis binas iq cxovrebis uflebiT 

da debs nasyidobis xelSekrulebas ukan gamosyidvis daTqmiT. aseT 

18 Sdr. Weidenkaff, in Palandt BGB Komm., 70. Aufl., § 434, Rn. 57.
19  jorbenaZe, garigebaSi daSvebuli Secdomis saxeebi saqarTvelosa da germaniis samoqa-

laqo kodeqsebis mixedviT, marTlmsajuleba da kanoni N4-11, gv. 82. 

20 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 368. 

21 Weidenkaff, in Palandt BGB Komm, 70. Aufl., § 434, Rn. 57.
22 Tiedtke/Schmitt, JZ 04, 1092; Tumca, es midgoma germanul samarTalSi sadaodaa miCneuli. 
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dros gamsesxebeli samarTlebrivad ukeTes mdgomareobaSia, vidre 

iqneboda ipoTekis SemTxvevaSi, vinaidan mas ar uwevs ipoTekiT uz-

runvelyofili qonebis realizacia auqcionis gziT, rameTu qoneba 

ukve mis saxelzea registrirebuli. am dros mniSvnelovania gairkves, 

Tu ramdenadaa SesaZlebeli, mxarem 73 „a“ muxlis safuZvelze sacil-

od gaxados garigeba imaze miTiTebiT, rom mas nasyidobis nacvlad 

sesxis da ipoTekis xelSekrulebebis dadeba surda. 

garigebis tipSi daSvebuli Secdomis gamo Secilebis uflebis 

ganxorcieleba im SemTxvevebSi, rodesac garigeba mowmdeba sanotaro 

wesiT, praqtikuli TvalsazrisiT, SesaZloa gamoiricxos maSin, rode-

sac notariusma sanotaro moqmedebebi kanonis sruli dacviT ganaxor-

ciela. es ki TavisTavad gulisxmobs, rom im SemTxvevaSi, rodesac 

notariusma „notariatis Sesaxeb“ saqarTvelos kanonis 38 III muxlis 

mixedviT, srulad Seasrula masze dakisrebuli konsultaciis val-

debuleba da mxares ganumarta, Tu ra xelSekrulebaze awers xels, 

ra valdebulebebs kisrulobs da uflebebs iZens, aragonivruli iqne-

ba 73 „a“ muxlis safuZvelze miviCnioT arsebiTi Secdomis arseboba. 

notariusis mier xelSekrulebis damowmeba gulisxmobs swored imas, 

rom mxares sruli SesaZlebloba aqvs, gaiazros ra xelSekrulebas aw-

ers xels. Sesabamisad, samarTlebriv dacvas ar imsaxurebs mxare, Tu 

igi ar an ver gaigebs notariusis ganmartebas, an waukiTxavad moawers 

xels (amasTan dakavS. qvemoT me-18 velidan). Tumca, aqve yuradReba 

unda mieqces im garemoebas, rom praqtikaSi notariusebis mier ZiriT-

ad SemTxvevebSi xdeba xelmoweris dadastureba da ara garigebis Si-

naarsis damowmeba.23 

sxva SemTxveva gvaqvs, rodesac notariusi sanotaro moqmedebebs 

kanonis sruli dacviT ar ganaxorcielebs. es SesaZloa mocemuli 

iyos maSin, rodesac notariusi mxares ganzrax Seiyvans SecdomaSi, 

an, magaliTad, ar moiwvevs Tarjimans maSin, rodesac mxarem xelSe-

krulebis ena ar icis. 73 „a“ muxlis gamoyenebis winapirobebi Sesa-

Zloa saxeze iyos im SemTxvevaSi, rodesac notariusi arasakmarisad 

miawvdis mxares informacias garigebis tipisa da im uflebebisa da 

valdebulebebs Sesaxeb, romlebsac igi iZens. SesaZlebelia, am SemTx-

vevaSi saxeze iyos motyuebis gamo Secilebis SemTxvevac (81), Tu 

xelSekrulebis meore mxarem icis motyuebis Sesaxeb (83). 

sainteresoa uzenaesi sasamarTlos mier ganxiluli SemTxveva,24 

sadac mxare, romelmac ar icoda mxolod qarTulad wera-kiTxva 

(Tumca, SeeZlo saubari), acxadebda, rom mas surda daedo ipoTek-

is xelSekruleba, Tumca notariusma mas nasyidobis xelSekrulebaze 

23  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2008 wlis 11 noembris 

#as-429-671-08 gadawyvetileba. 

24  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

palatis 2007 wlis 19 dekembris #as-525-870-07 ganCineba. 
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moawerina xeli ise, rom gasagebad ar ganumarta dokumentis Sinaarsi 

da ar mouwvevia Tarjimani. aRniSnul SemTxvevaSi uzenaesma sasamarT-

lom miiCnia, rom adgili hqonda garigebis tipSi daSvebul Secdo-

mas, Tumca miuTiTa, rom, upirveles yovlisa, unda gamokvleuliyo 

sanotaro moqmedebis kanonTan Sesabamisoba, vinaidan, Tu dadginde-

boda, rom notariusis mier dairRva sanotaro aqtis Sedgenis wesi, 

es gamoiwvevda sanotaro aqtis srulad baTilobas. notariusis mier 

sanotaro aqtis dadgenili wesebiT arSedgena (zog SemTxvevaSi da 

ara yovelTvis) iwvevs am sanotaro aqtis baTilobas 59-e muxlis 

safuZvelze (ix. 69-e muxlis koment., veli 21). am SemTxvevaSi, mxare, 

romelic iTxovs garigebis baTilobas, samarTlebrivad ukeTes mdgo-

mareobaSia, vinaidan sanotaro moqmedebebis darRveviT damowmebuli 

garigeba ucilod baTilia 59-e muxlis safuZvelze, xolo 73 „a“ mux-

lis safuZvelze garigebis gabaTileba moiTxovs mxaris mier gansaz-

Rvrul vadaSi (79 I, erTi Tve) Secilebas (sacilo garigeba). 

zemoaRniSnulis msgavs SemTxvevebSi gamokvleul unda iqnes aseve, 

saxeze xom ar aris TvalTmaqcuri garigebis SemTxveva. aRniSnuls 

praqtikaSi xSirad aqvs adgili, vinaidan, rogorc zemoT aRiniSna, mx-

areebi, magaliTad, nasyidobis xelSekrulebiT, sadac gansazRvruli 

iyo ukan gamosyidvis piroba, faravdnen sesxisa da ipoTekis xelSe-

krulebas. am SemTxvevaSi, Tu dadgindeba TvalTmaqcuri garigebis 

arseboba, ver imoqmedebs dafaruli garigebis mimarT moqmedi wese-

bi, vinaidan sesxisa da ipoTekis xelSekrulebis namdvilobisTvis au-

cilebelia werilobiTi forma da sajaro reestrSi registracia. Se-

sabamisad, mTliani garigeba baTilad CaiTvleba. 

yovelive zemoaRniSnulidan gamomdinare, werilobiT dadebuli 

garigebebis SemTxvevebSi 73 „a“ muxlis gamoyenebis masStabi eqvem-

debareba mTeli rigi obieqturi da subieqturi winapirobebis arse-

bobas. 73 „a“ muxlis farglebSi SesaZlebelia ganxilul iqnes nebis 

gamovlenis niSnebSi daSvebuli Secdomis SemTxvevaTa ramdenime jgu-

fi (ix. qvemoT). 

73 „a“ muxlis mowesrigebis sferoSi SesaZloa moxvdes aseve iseTi 

SemTxvevebi, rodesac pirs saerTod ar surs nebis gamovlena da 

is sruliad gauazreblad iyenebs nebis gamovlenis niSans (mag., au-

qcionze SecdomiT xelis aweva da sxv.).25 

3. dokumentis waukiTxavad xelmowera (falsa demonstratio da msgavsi 

SemTxvevebi)

 

e.w. falsa demonstratio-s SemTxveva gvaqvs maSin, rodesac garigeb-

is Sinaarsi ar asaxavs imas, razedac mxareebi zepirad SeTanxmdnen 

25  CaCaniZe, samoqalaqo kazusebis amoxsnis magaliTebi, gv. 16-21; MüKo/Armbrüster, 6. Auflage 
2012, § 119, Rn. 49 
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(orive mxare cdeba).26 magaliTad, mxareebi iyeneben araswor termins 

garigebis sagnis aRsaniSnavad, Tumca, orive mxare erTsa da imave 

sagans gulisxmobs. xolo im SemTxvevaSi, rodesac mxareTa mier zepi-

rad miRweuli SeTanxmeba dokumentSi arasworad an arasrulad aris 

gadmocemuli da dokumenti, amasTanave, Seicavs pirobas, romlis 

mixedviTac „zepir SeTanxmebebs yuradReba ar eqceva“, unda miviCnioT, 

rom saxezea mxareTa normatiuli Tanxmoba da, xelSekrulebisa da 

masSi gansazRvruli pirobis miuxedavad, moqmedebs mxareTa mier ze-

pirad SeTanxmebuli pirobebi;27 am SemTxvevaSi ar moqmedebs Secileb-

is ufleba, Tumca mxares ekisreba mtkicebis tvirTi, rom zepirad 

SeTanxmebul iqna dokumentisgan gansxvavebuli pirobebi.28 es midgoma 

gaziarebulia xelSekrulebis standartuli pirobebis SemTxvevaSi, 

sadac mxareTa mier SeTanxmebul pirobebs upiratesoba eniWeba for-

mularSi gansazRvrul standartul pirobebTan mimarTebiT (Sdr. 342 

III). 

falsa demonstratio-Tan dakavSirebiT mizanSewonilia gamoiyos ori 

SemTxveva: pirveli, rodesac mxares saerTod ar aqvs warmodgena (ar 

aris dainteresebuli nebis gamovlenis Sinaarsis gacnobiT) nebis ga-

movlenis SinaarsTan dakavSirebiT da meore SemTxveva, rodesac mas 

aqvs araswori warmodgena. pirvel SemTxvevaSi Secilebis ufleba ga-

moricxulia. Secilebis uflebas iZleva mxolod meore SemTxveva. 

es midgoma samarTliania, vinaidan, Tu piri gulgrilad moekiba do-

kumentis Sinaars, ar gaecno mas da misTvis „sul erTia“ ras awers 

xels, is ar imsaxurebs samarTlebriv dacvas.29 garda amisa, Secdoma 

winapirobad awesebs mxaris mier garemoebebis pozitiur codnas, war-

modgenas, Sesabamisad, mas visac saerTod ar aqvs warmodgena garemoe-

bebis mimarT, is verc Secdomas dauSvebs. igive wesi moqmedebs xelSe-

krulebis standartuli pirobebis mimarT, Tumca, xelSekrulebis 

standartuli pirobebis uCveulo debulebebisgan dacvis ufleba 

mxa res unarCundeba 344-e muxlis Tanaxmad. 

gasaziarebelia germanuli samarTlis midgoma enis armcodne ucx-

oelTan dakavSirebiT: Secdomis gamo Secileba gamoiricxeba im SemTx-

vevebSi, rodesac germanuli enis armcodne ucxoeli dokumentis 

teqsts ver gaigebs da ise moawers xels, Tumca, zustad icis, rom 

dokumenti SesaZloa cdebodes Sinaarsis mimarT mis warmodgenas;30 

igive wesi moqmedebs aseve xelSekrulebis standartuli pirobebis 

mimarT, rodesac is Sedgenilia mxarisTvis ucxo enaze, xolo mxare, 

enis ucodinrobis miuxedavad, gacnobierebulad ar interesdeba misi 

26 MüKo/Kanzleiter, 6. Auflage 2012, § 311b, Rn. 67. 
27 MüKo/Armbrüster, 6. Auflage 2012, § 119, Rn. 49.
28 Wendtland, Beck’scher Online-Kommentar BGB, § 119, Rn. 23.
29 MüKo/Armbrüster, 6. Auflage 2012, § 119, Rn. 50. 
30 iqve, Rn. 51.
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SinaarsiT da awers xels.31 am SemTxvevisgan unda ganvasxvaoT is gare-

moeba, rodesac enis armcodnem saerTod ar icis, rom igi dokumentze 

xelmoweriT garigebis dadebaze gamoxatavs nebas (ar icis, rom av-

lens nebas).32 maSasadame, yovel calkeul SemTxvevaSi yuradReba unda 

mieqces SemTxvevis obieqtur da subieqtur garemoebebs. 

rac Seexeba meore SemTxvevas, rodesac piri xels awers waukiTxav 

dokuments, Tumca, dokumentis Sinaarsis mimarT araswori warmodgena 

aqvs, rogorc wesi, mas eniWeba Secilebis ufleba SinaarsSi daSvebu-

li Secdomis gamo 73 „b“ muxlis Tanaxmad da aseve maSinac, rodesac 

uxeSi gaufrTxileblobaa saxeze.33 am SemTxvevaSi erTmaneTisgan unda 

gaimijnos 73 „a-sa“ da 73 „b-s“ moqmedebis sferoebi. im SemTxvevaSi, 

rodesac piri waukiTxavad awers xels dokuments da am dokumentis 

konkretul SinaarsSi cdeba, saxezea 73 „b-s“ SemTxveva. es SemTxve-

va SesaZloa mocemuli iyos maSin, rodesac, magaliTad, nakarnaxevi 

teqsti arasworad iqneba gadatanili dokumentSi da mxare yuradRe-

bis miuqcevlad moawers xels, an notariusi dokumentSi Seitans 

damatebiT pirobas, razedac mxareebi ar SeTanxmebulan da mxares es 

cvlileba gamoepareba. amisgan gansxvavebiT, 73 „a-s SemTxveva gveqneba 

maSin, rodesac piri sruliad sxva garigebis tips moawers xels maSin, 

rodesac sul sxva garigebis dadeba surda. 

damatebiT unda gamoiyos is SemTxveva, rodesac erTi piri meores 

dokumentis Sedgenis uflebas gadascems da Semdgom am dokuments 

waukiTxavad moawers xels. im SemTxvevaSi, Tu piri mis saqmian part-

niors gadascems dokumentis Sedgenis uflebas, xolo es ukanaskneli 

zepirad SeTanxmebulisgan gansxvavebul teqsts Seadgens, maSin mx-

areTa Soris imoqmedebs zepirad SeTanxmebuli pirobebi (ix. zemoT 

me-18 veli).34 amisgan gansxvavebiT, Tu piri Tavis saqmianobis sferoSi 

moqmed pirs daavalebs dokumentis Sedgenas, xolo Semdgom waukiTx-

avad moawers xels, maSin igi veRar moiTxovs garigebis baTilobas, 

vinaidan, am SemTxvevaSi, igive wesi moqmedebs, rogorc warmomadgen-

lobiTi uflebamosilebis miniWebisas.35 

4. eleqtronuli da avtomatizebuli nebis gamovlenis Secileba 

eleqtronulad monacemTa mimocvlis dros ar moqmedebs gansaku-

Trebuli wesebi. im SemTxvevaSi, rodesac nebis gamomvleni uSvebs me-

qanikur Secdomas eleqtronuli fostis, mokle teqsturi Setyobineb-

is, faqsis da a.S. Sedgenisas, mas SeuZlia Tavisi neba sacilo gaxados 

31 dasaxelebuli naSromi.

32 iqve, Rn. 52.
33 iqve, Rn. 53.
34 iqve, Rn. 51.
35  Flume, Allgemeiner Teil des Bürgerlichen Rechts, 3. Aufl., 1979, § 23/2 b (S. 454); s. auch Soergel/Hefermehl 

Rn. 16.
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73 „a“ muxlis Tanaxmad, zustad iseve, rogorc amas adgili eqneboda 

dokumentSi (qaRaldze) an zepirad daSvebuli Secdomis dros. 

III. SinaarsSi daSvebuli Secdoma (73 „b”)

1. cneba 

73 „b“ muxli awesrigebs SinaarsSi daSvebul Secdomas. Sinaars-

Si daSvebuli Secdomis SemTxvevaSi nebis gamomvleni piri Secdomas 

uSvebs nebis gamovlenis niSnebis obieqtur mniSvnelobaSi.36 gamovle-

nil niSans igi subieqturad usadagebs sxva mniSvnelobas maSin, rode-

sac obieqturad gamoyenebul niSans sul sxva mniSvneloba aqvs. nebis 

gamovlenis niSnebSi daSvebuli Secdomisagan gansxvavebiT, SinaarsSi 

daSvebuli Secdomis SemTxvevaSi, nebis gamomvlenis mier garegnulad 

gamoxatuli neba Seesabameba mis Sinagan nebas. nebis gamomvlenma icis 

rasac ambobs, magram man ar icis is, Tu am qmedebiT ra Sedegi dgeba.37 

es, rogorc wesi, saxezea specialuri terminebis gamoyenebis, ucxo 

enaze nebis gamovlenis an Semoklebebis gamoyenebis SemTxvevebSi. Si-

naarsSi Secdomas SesaZloa uSvebdes rogorc nebis gamomvleni, aseve 

nebis mimRebic.38 

gasaziarebelia 73-e muxlis qvepunqtebis mowesrigebis sferoe-

bTan dakavSirebiT mocemuli mosazreba, romlis mixedviTac 73 „b“ 

muxli SinaarsSi daSvebuli Secdomis momwesrigebeli zogadi normaa, 

romelic klasikuri gagebiT Tavis TavSi SesaZloa „garigebis saxeSi 

(tipSi) Secdomas“ moicavdes, „pirSi Secdomas“ da „garigebis saganSi 

Secdomas“.39 

5. SinaarsSi daSvebuli Secdomis calkeuli SemTxvevebi

mniSvnelovania SinaarsSi daSvebuli Secdomis ganxilva e.w. falsa 
demonstracio-sTan kavSirSi: 52-e muxlis mixedviT, mxareTa nebis gan-

martebisas, aucilebelia maTi namdvili nebis dadgena. aRniSnuli 

mniSvnelovania, maSinac, rodesac savaldebulo formasTan gvaqvs 

saqme. im SemTxvevaSi, Tu xelSekrulebis ganmartebisas dadgindeba, 

rom mxareebma miaRwies SeTanxmebas, Tumca nebis gamovlenis niSnebs 

Seusabamo mniSvneloba mianiWes (mag., orive mxare iyenebs wonis er-

Teul funts da miaCniaT, rom erTi funti udris 500 grams), yuradRe-

ba ar mieqceva niSnebis SecdomiT gamoyenebas (aramed CaiTvleba, rom 

mxareebi SeTanxmdnen 500 gramze da ara funtis realur mniSvneloba-

36 Köhler, BGB AT, 39. Aufl., § 7, Rn. 17.
37 kropholeri, gsk-is saswavlo komentari, Targmani, § 119, me-11 veli.

38 MüKo/Armbrüster, 6. Auflage 2012, § 119, Rn. 57.
39 kereseliZe, uzogadesi cnebebi, 2009, gv. 327-328.
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ze — 1 funti = 453,6 grams) da ZalaSi darCeba mxareTa mier gamoxat-

uli namdvili neba.40 Sesabamisad, am dros ar warmoiSoba Secilebis 

ufleba. 

Secilebis ufleba gamoiricxeba aseve maSin, rodesac xelSe-

krulebis erT-erTi mxare SecdomiT iyenebs nebis gamovlenis niSans, 

Tumca meore mxarisTvis es SesamCnevia (an gaufrTxileblobis gamo 

SeumCneveli rCeba).41 xelSekrulebis normatiuli ganmartebis Sede-

gad, nebis gamomvleni piri am SemTxvevaSi ar aris araswori gamox-

atvis niSniT SeboWili, Tu meore mxarisTvis Secdoma calsaxad Ses-

amCnevi iyo an/da garemoebebis gaTvaliswinebiT mas mxaris Secdoma 

unda SeemCnia. am dros nebis gamovlenis is Sinaarsia gadamwyveti, 

rac mxarem (romelic Secdomas uSvebs) garigebas daudo safuZvlad. 

magaliTad, gamyidveli myidvelTan awarmoebda molaparakebebs man-

qanis miyidvis Taobaze, romelsac igi 10 000 $-ad afasebda. mxaree-

bi fasze ver SeTanxmdnen, Tumca, mogvianebiT gamyidvelma myidvels 

werilobiT SecdomiT Seatyobina, rom Tanaxma iyo, manqana mieyida 

1000 $-ad. myidvelma „daijera“, rom gamyidvelma mas fasi dauklo da 

miswera „Tanaxma var“. am SemTxvevaSi, miuxedavad imisa, rom xelSe-

kruleba 1000 $-ze daido, xelSekruleba iTvleba mainc 10 000 $-ze 

dadebulad, vinaidan meore mxarisTvis cxadi unda yofiliyo, rom mx-

are Secdomas uSvebda da 9000 $-s ase martivad ar daaklebda. Tumca, 

myidvels ufleba rCeba (Tu ar uRirs), SinaarsSi daSvebuli Secdomis 

gamo TviTonve sacilod gaxados 10 000 $-ze dadebuli garigeba. 

igive wesi moqmedebs calmxrivi nebis gamovlenasTan dakavSirebiT. 

magaliTad im SemTxvevaSi, Tu pirs sastumroSi dajavSnili aqvs no-

meri e.w. „double lux“ da SecdomiT sastumros Seatyobinebs „single lux“-
is gauqmebis Taobaze, sastumro mogvianebiT ver moiTxovs pirisgan 

jarimis gadaxdas nomris argauqmebis gamo, Tu misTvis cxadi iyo, 

rom pirs SetyobinebiT „double lux“-is gauqmeba surda, rameTu mas mx-

olod es erTi nomeri hqonda dajavSnili. 

SemTxvevas, rodesac xelSekrulebis ganmartebis Sedegad dginde-

ba, rom mxareTa mier gamovlenili neba erTmaneTs ar faravs, miuxeda-

vad imisa, rom mxareebs SecdomiT miaCniaT, rom miaRwies SeTanxmebas, 

ewodeba faruli uTanxmoeba.42 am dros mocemulia Secdomisgan Tav-

isufali mxareTa nebis gamovlinebebi, Tumca, mxareebi arasworad ig-

eben erTmaneTis nebas, vinaidan xelSekrulebis Secileba winapirobad 

awesebs, rom mxareTa mier gamovlenili neba obieqturad faravdes 

erTmaneTs (erTmaneTs emTxveodes), romlis drosac erTi mxare 

uSvebs Secdomas. Sesabamisad, dafaruli uTanxmoebis SemTxvevaSi ar 

aris mocemuli Secdomis gamo Secilebis winapirobebi. 

40 Wendtland, Beck’scher Online-Kommentar BGB, 119, Rn. 31.
41 MüKo/Armbrüster, 6. Auflage 2012, § 119, Rn. 62.
42 Wendtland, Beck’scher Online-Kommentar BGB, 119, Rn. 19.
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IV. garigebis safuZvelSi daSvebuli Secdoma (73 „g“)

1.zogadi mimoxilva 

73 „g“ muxli awesrigebs arsebiTi Secdomis kidev erT saxes — 

garigebis safuZvlebSi daSvebul Secdomas. Secdomis es saxe moce-

mulia maSin, rodesac saxeze ar aris is garemoebebi, rasac mxareebi 

keTilsindisierebis principis farglebSi garigebis safuZvlad ga-

nixilavdnen. Sesabamisad, mocemuli unda iyos mxareTa (orive mxaris) 

erToblivi mcdari warmodgena im garemoebebze, romelTa gamoc isini 

deben garigebas43 da ganixilaven mas garigebis safuZvlad. garigebis 

safuZveli aris „xelSekrulebis dadebis momentisaTvis TvalsaCino 

da SesaZlo mxaris mier mniSvnelovnad miCneuli da gauprotestebeli 

mxaris warmodgena, an ramdenime mxaris saerTo warmodgena, garkveu-

li garemoebebis arsebobis an dadgomis Sesaxeb, romlebsac emyareba 

garigebis dadebis neba“.44 73 „g-s“ miznebisaTvis garigebis safuZvlis 

ararseboba mocemuli unda iyos xelSekrulebis dadebis momentSi. 

garigebis safuZveli unda gaimijnos xelSekrulebis Sinaarsisgan. 

igi ar unda iyos xelSekrulebis Sinaarsi, romelsac mxareebi Sesa-

bamisi saxelSekrulebo pirobebiT deben;45 garigebis safuZveli aris 

xelSekrulebis gareT arsebuli, Tumca, masTan dakavSirebuli gare-

moeba an warmodgena. im SemTxvevaSi, Tu garigebis safuZveli xelSe-

krulebis SinaarsSia Setanili da mxareebi masTan dakavSirebiT Sec-

domas uSveben, saxeze iqneba SinaarsSi daSvebuli Secdomis faqti. 

Sesabamisad, ZiriTad SemTxvevebSi xelSekrulebasTan dakavSirebuli 

arc calmxrivi motivi an molodinebi CaiTvleba garigebis safuZv-

lad.46 

mxaris calmxrivi molodini, romelic mniSvnelovani iyo misi neb-

is gamovlenis CamoyalibebisTvis, mxolod maSin CaiTvleba garigeb-

is safuZvlad, Tu is orive mxaris nebis gamovlenis Camoyalibebis 

ganmapirobebelia.47 am SemTxvevaSi ar aris sakmarisi, Tu mxare Tav-

is molodins saxelSekrulebo molaparakebebis dros meore mxares 

ubralod Seatyobinebs, aramed gadamwyvetia is, Tu ramdenad gadai-

qceva erTi mxaris molodini meore mxaris molodinad, anu ramdenad 

iqneba saxeze mxareTa saerTo molodini (an warmodgena).48 

73 „g“ muxlis mixedviT, mxareTa Secdoma rom arsebiTad CaiTvalos, 

43  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 369; kereseliZe, uzogadesi 

cnebebi, 2009, gv. 334-335. 

44  cneba ix. Oertmann, Die Geschäftsgrundlage, ein neuer Rechtsbegriff, 1921, S. 37; Grüneberg, in Palandt 
BGB Komm, 70. Aufl., § 313, Rn. 3; cnebis Targmani — kereseliZe, uzogadesi cnebebi, 2009, 

gv. 334-335;

45 BGH ZIP 91, 1600.
46 MüKo/Finkenauer, 6. Auflage 2012, § 313, Rn. 57.
47 Grüneberg, in Palandt BGB Komm, 70. Aufl., § 313, Rn. 9.
48 iqve.
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saxeze unda iyos subieqturi da obieqturi arsebiTobis winapirobe-

bi. subieqturi arsebiToba moiTxovs, rom garemoeba, romelSic cde-

ba mxare, mizezobriv kavSirSi iyos missave nebis gamovlenasTan.49 

obieqturi TvalsazrisiT mniSvnelovania, rom bazris brunvis gaT-

valiswinebiT, garemoeba an warmodgena fasdebodes garigebis safuZ-

vlad. aRsaniSnavia, rom amgvar safuZvlad yvela saxis garemoeba an 

warmodgena ver CaiTvleba. aseT dros gasaTvaliswinebelia keTilsin-

disierebis masStabi da is, Tu ramdenad SesaZlebelia esa Tu is gare-

moeba Sefasebul iqnes garigebis safuZvlad bazris brunvis gaTval-

iswinebiT. obieqturi arsebiTobis kuTxiT, mniSvnelovania aseve, rom 

SecdomiT Sefasebul garemoebas garigebis Sesrulebis mimarT Rire-

bulebiTi datvirTva gaaCndes. amgvar SemTxvevasTan gveqneba saqme, 

rodesac garemoeba gavlenas garigebis Sedegze moaxdens.50 

6. garigebis safuZvelSi daSvebuli Secdomis gamoyenebis farglebi 

73 „g“ muxli Tavisi SinaarsiT SesaZloa konkurenciaSi modiodes 

398 I da II muxlebTan. xelSekrulebis misadageba Secvlili garemoe-

bebisadmi garkveulwilad 73 „g“ muxlis sferos moicavs, rac amave 

muxlis praqtikuli gamoyenebis arealis dakargvis winapiroba xdeba. 

398 II muxlis mixedviT, xelSekrulebis mxares SeuZlia moiTxovos 

xelSekrulebis misadageba, an uari Tqvas xelSekrulebaze (398 III) 

maSin, rodesac warmodgenebi, romlebic xelSekrulebis safuZveli 

gaxda, mcdari aRmoCnda (aRniSnuli uTanabrdeba garemoebebis cvli-

lebas — 398 II). 

normaTa mowesrigebis sferoTa gamijvnis problema warmoSobilia 

ori sxvadasxva samarTlebrivi sistemis recefciiT.51 kerZod, 73 „g“ 

muxli emsgavseba Sveicariis valdebulebiTi samarTlis wignis 24 IV 

muxls, xolo 398-e muxlis asaxva moxda germaniaSi Camoyalibebuli 

sasamarTlo praqtikis mixedviT da misi Sesatyvisia germaniis samoqa-

laqo kodeqsis § 313.52 

germanul samarTalSi sadavoa Secilebis normebis mimarTeba Secv-

lili garemoebebisadmi xelSekrulebis misadagebis institutTan (§ 

313-Tan). farTod gavrcelebuli mosazrebis mixedviT, gsk-is § 313-s 

49 Schwenzer, in Basler Komm. zum schweizerischen Privatrecht, 3 Aufl., Art. 24, Rn. 22. 
50 iqve. 

51 aRniSnul sakiTxze msjelobs aseve kereseliZe, uzogadesi cnebebi, 2009, gv. 334-335.

52  germanul samarTalSi sadavoa Secilebis normebis mimarTeba Secvlili garemoebebi-

sadmi xelSekrulebis misadagebis institutTan (§ 313-Tan). farTod gavrcelebuli 

mosazrebis mixedviT, gsk-is § 313-s subsidiaruli (damatebiTi) moqmedebis sfero aqvs 

Secilebis normebTan mimarTebiT. magaliTad, gsk-is § 119 II (TvisebebSi Secdoma) aris lex 
specialis § 313-Tan mimarTebiT, vinaidan igi awesrigebs motivSi Secdomis gansakuTrebul 

SemTxvevas, maSin rodesac § 313 mxolod orive mxaris Secdomas (mxareTa saerTo mcdar 

warmodgenas) exeba da mxolod maSin aqvs mis moqmedebis sferos upiratesoba, rodesac 

saxezea orive mxaris Secdoma (MüKo/Finkenauer, 6. Auflage 2012, § 313, Rn. 148).
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subsidiaruli (damatebiTi) moqmedebis sfero aqvs Secilebis norme-

bTan mimarTebiT. magaliTad, gsk-is § 119 II (TvisebebSi Secdoma) aris 

lex specialis § 313-Tan mimarTebiT, vinaidan igi awesrigebs motivSi 

Secdomis gansakuTrebul SemTxvevas, maSin, rodesac § 313 mxolod 

orive mxaris Secdomas (mxareTa saerTo mcdar warmodgenas) exeba da 

mxolod maSin aqvs mis moqmedebis sferos upiratesoba, rodesac sax-

ezea orive mxaris Secdoma.53 

es argumentacia ver gamodgeba qarTuli normebis ganmartebi-

sas, vinaidan Secilebis ufleba 73 „g“ muxlis mixedviT ufro far-

To masStabs moicavs da exeba orive mxaris saerTo Secdomas, vidre 

Secilebis germanuli norma (§ 119 II) da faravs 398 II muxlis mow-

esrigebis sferos. maSasadame, 73 „g“ ver CaiTvleba 398 II muxlTan 

mimarTebiT specialur normad (lex specialis). orive norma exeba orive 

mxaris mier (ormxrivi) daSvebuli Secdomis mowesrigebas. 

73 „g“ muxlis msgavsi Sveicariuli mowesrigeba (Sveicariis val-

debulebiTi samarTlis wignis 24 IV muxli) moicavs aseve Secvlili 

garemoebebisadmi xelSekrulebis misadagebis SemTxvevebs54 da, pir-

vel rigSi, gamoiyeneba calmxrivi Secdomis SemTxvevebSi. qarTuli 

mowesrigebisgan gansxvavebiT, Sveicariul samarTalSi mniSvneloba 

ar eniWeba imas, orive mxares hqonda mcdari warmodgena garemoebis 

Sesaxeb Tu mxolod erTs, aramed (subieqturi da obieqturi arseb-

iTobis gaTvaliswinebiT) mniSvneloba eniWeba imas, Tu ramdenad iyo 

meore mxarisTvis SesamCnevi, rom Secdomis damSvebi mxarisTvis raime 

garemoebas xelSekrulebis dadebisTvis gansakuTrebuli mniSvnelo-

ba hqonda.55 sxva wesi moqmedebs Sveicariul samarTalSi samomavlo 

garemoebebTan daSvebul SecdomasTan dakavSirebiT, sadac samarT-

lebriv winapirobad garemoebasTan mimarTebiT orive mxaris codnis 

arsebobaa dadgenili.56 Tumca, Sveicariul samarTalSi es sakiTxi 

sadavod rCeba, vinaidan literaturaSi gavrcelebuli mosazrebiT,57 

garigebis safuZvelSi daSvebuli Secdomis gavrceleba momavalSi 

dasadgom garemoebebze samarTlebrivi arastabilurobis Semomta-

nia. aRniSnulis paralelurad, Secvlili garemoebebisadmi xelSe-

krulebis misadagebis instituti (clausula rebus sic stantibus) Tavisi mo-

qnili samarTlebrivi SedegebiT (misadageba da mxolod Semdgom uari 

xelSekrulebaze) ukeTes samarTlebriv mdgomareobaSi ayenebs xelSe-

krulebis mxares, romelsac aRar mouwevs Secilebis gamo baTilobis 

(yvelaferi an araferi) Sedegis miRweva. 

es wesi gavrceldeba aseve 398-e muxlis urTierTobaze 73 „g“ mux-

53  ix. CitiaSvili, Secvlili garemoebebis gavlena valdebulebis Sesrulebasa da mxareTa 

SesaZlo meorad moTxovnebze (dis.), gv. 66-69. 

54 Huber, Irrtumsanfechtung und Sachmängelhaftung, S. 76
55 iqve. 

56 Honsell/Vogt/Wiegand, Obliationenrecht I, Art. 1-529 OR, 3. Aufl. 2003.
57 iqve.
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lTan mimarTebiT. iseve, rogorc Sveicariul samarTalSi, Tu qarTul 

samarTalSic 73 „g“ muxlis gamoyenebisaTvis subieqturi da obieqtu-

ri arsebiToba dawesdeba, sadac subieqturi arsebiToba nebis Camoya-

libebisaTvis mcdari warmodgenis mizezobriobas gansazRvravs, xolo 

obieqturi arsebiToba − garemoebis arsebiTobas, bazris brunvisa da 

keTilsindisierebis principis gaTvaliswinebiT, maSin calsaxaa, rom 

73 „g“ da 398-e muxlebs identuri mowesrigebis sfero aqvT. Sesa-

bamisad, am SemTxvevaSi unda vivaraudoT 398-e muxlis upiratesoba 

73 „g-sTan“ mimarTebiT, vinaidan is saxelSekrulebo urTierTobebis 

ufro moqnil mowesrigebas sTavazobs xelSekrulebis mxares. 

73 „g“ muxlis mixedviT, Secileba gamoiricxeba im SemTxvevaSi, 

Tu, 77-e muxlis Tanaxmad, meore mxare garigebis Sesrulebaze Tanx-

mobas im mxaris survilis Sesabamisad acxadebs, romelsac garigebis 

sacilod gaxdoma surs. SesaZloa, es Sedegi emTxveodes Secvlili 

garemoebebisadmi xelSekrulebis misadagebis samarTlebriv Sedegs. 

398-e muxlis farglebSi mxares ufleba aqvs, moiTxovos Secvlil 

garemoebebTan misadageba maSin, rodesac amisi winapirobebi moce-

mulia da misadageba obieqturad misaRebia. 398 III muxlis mixedviT 

ki, misadagebis gansaxorcieleblad mniSvnelovania ara meore mxaris 

pirdapiri Tanxmoba, aramed misadagebis dasaSveboba (misaReboba). me-

ore mxares TavisTavad ufleba aqvs, uari ganacxados misadagebaze, 

Tumca, uari unda iyos dasabuTebuli, winaaRmdeg SemTxvevaSi man 

SesaZloa dakargos Sesrulebis moTxovnis ufleba da zianis anaz-

Raurebac daekisros (ix. 398-e muxlis koment.). 73 „g“ muxlis mixed-

viT, Secilebis SemTxvevaSi, meore mxarezea damokidebuli, ramdenad 

daTanxmdeba igi Secilebis ganmaxorcielebel mxares, misi survilis 

Sesabamisad Seasrulos garigeba. 

mniSvnelovania 73 „g“ da 398-e muxlebis gansxvaveba xandazmulobis 

vadebTan dakavSirebiT. maSin, rodesac Secilebis uflebis ganxor-

cieleba SesaZlebelia Secilebis safuZvlis Setyobidan erTi Tvis 

ganmavlobaSi, Secvlili garemoebebisadmi xelSekrulebis misadageb-

is mimarT vrceldeba saxelSekrulebo xandazmulobis samwliani vada 

(129 I). 

samarTlebrivi Sedegis TvalsazrisiT 79 II muxli iTvaliswinebs 

Secilebis ganmaxorcielebeli piris mier zianis anazRaurebis val-

debulebas (ndobis interesis darRveva, ix. 79 II muxlis koment.), 

rodesac man Secilebis safuZveli daudevrobis gamo ar icoda 

(gaurTxileblobis masStabi). zianis anazRaureba ki gamoiricxeba 

maSin, rodesac Secilebis adresatma Secilebis safuZvlis Sesaxeb 

icoda an daudevrobis mizeziT ar iyo informirebuli (79 II 2). Sesa-

bamisad, 73 „g“ SemTxvevaSi zianis anazRaureba srulad gamoiricxeba, 

vinaidan saqme exeba orive mxaris mier erToblivad daSvebul Secdo-

mas. 398-e muxli ki tovebs zianis anazRaurebis moTxovnis SesaZle-
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blobas (amasTan dakavS. ix. 398-e muxli koment.). 

normaTa konkurenciis SemTxvevaSi sasamarTlom jer misadagebis 

SesaZlebloba unda Seamowmos da mxolod amis Semdeg gaabaTilos 

xelSekruleba (Tu is mxare, romelic iTxovs gabaTilebas, daasab-

uTebs mis uars misadagebaze). normaTa Soris konfliqti unda gad-

awydes 398-e muxlis sasargeblod. samoqalaqo kodeqsi misdevs pacta 
sunt servanda (xelSekruleba unda sruldebodes) princips da am prin-

cips ufro metad icavs 398-e muxli, romelic mimarTulia xelSe-

krulebis gadarCenisken. 73-e muxli Tavisi baTilobis SedegiT spobs 

xelSekrulebas da mas xelSekrulebiT nakisri valdebulebebis Ses-

rulebis mizani ar gaaCnia. garda amisa, 73-e muxli iTxovs keTilsin-

disier damokidebulebas xelSekrulebis safuZvelTan mimarTebaSi 

daSvebuli Secdomisadmi. Sesabamisad, Tu SesaZlebelia xelSekruleb-

is safuZvlis aRdgena an misi cvlileba, ise rom ar dairRves mxareTa 

interesebi (ra mizansac 398-e muxlic emsaxureba), aseTis arsebobis 

SemTxvevaSi 73 „g“ muxli ar unda iqnes gamoyenebuli. Tu xelSe-

krulebis misadageba SesaZlebelia, dainteresebuli mxaris upirobo 

moTxovna − gabaTildes xelSekruleba, winaaRmdegobaSi modis Sec-

domis arsebiTobis principTan, radgan Secdoma, romelic misadagebis 

gziT gamosworebadia, ar SeiZleba CaiTvalos arsebiT Secdomad. 
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muxli 74. Secdoma kontrahentis pirovnebaSi

1. Secdoma kontrahentis pirovnebis mimarT mxolod maSin iTvle-

ba arsebiTad, rodesac TviTon kontrahentis pirovneba an misi piradi 

Tvisebebis gaTvaliswineba garigebis dadebis mTavari safuZvelia.

2. Secdoma sagnis ZiriTad TvisebebSi mxolod maSin CaiTvleba arse-

biTad, Tu maT mniSvneloba aqvT sagnis Rirebulebis gansazRvrisaTvis.

I. normis arsi ................................................................................................. 432

II. Secdoma kontrahentis pirovnebaSi ......................................................... 433

1. kontrahentis pirovneba da misi piradi Tvisebebi .............................. 433

2. garigebebi kontrahentis gansakuTrebuli piradi 

   TvisebebiT .............................................................................................. 435

3. kontrahentis kreditunarianoba da likviduroba ............................. 436

4. kontrahentis janmrTelobis mdgomareoba ......................................... 437

III. Secdoma sagnis ZiriTad TvisebebSi ........................................................ 437

1. garigebis sagani ..................................................................................... 437

2. sagnis Rirebulebis ganmsazRvreli arsebiTi  

   Tvisebrioba ............................................................................................ 438

IV. konkurenciis SemTxvevebi naklis gamo  

    pasuxismgeblobis samarTalTan .............................................................. 440

I. normis arsi

74-e muxli arsebiTi Secdomis eqvsi ZiriTadi saxidan (ix. mux. 73 

me-2 veli) or maTgans awesrigebs: Secdomas kontrahentis pirovnebaSi 

(aseve mis pirad TvisebebSi) da sagnis ZiriTad TvisebebSi. miuxeda-

vad imisa, rom SesaZloa kontrahentis pirovnebasa da sagnis ZiriT-

ad TvisebebSi daSvebuli Secdoma SinaarsSi daSvebuli Secdomis 

nairsaxeobad iqnes miCneuli,1 kanonmdebeli maT calke gamoyofs da 

adgens Secdomis am saxeebis arsebiTobis kriteriumebs. 

literaturaSi gavrcelebuli mosazrebis Tanaxmad, kontrahen-

tis pirovnebasa da sagnis ZiriTad TvisebebSi daSvebul Secdomas-

Tan mimarTebiT saqme gvaqvs Tvisebrivad motivSi daSvebul Secdomis 

nairsaxeobebTan, romelic, gamonaklisis saxiT, 74-e muxlis mixedviT, 

miiCneva arsebiT Secdomad (76-e muxlis mixedviT, garigebis motivSi 

daSvebuli Secdoma arsebiTad ar miiCneva).2 kontrahentis pirovneba-

1  erT-erTi mosazrebis mixedviT, SesaZlebelia, kontrahentsa da garigebis saganSi daSve-

buli Secdoma moazrebul iqnes 73 „b“ muxlis mowesrigebis farglebSi, ix. kereseliZe, 

uzogadesi cnebebi, 2009, gv. 326-327.

2  gasaziarebelia mosazreba, romlis mixedviTac kontrahentsa da garigebis saganSi daSve-

buli Secdoma motivSi daSvebuli Secdomis arsebiTi saxea da ara nebis gamovlenis Si-

naarsSi an niSnebSi daSvebuli Secdoma; ix. mag. Ellenberger, in Palandt BGB Komm, 70. Aufl., § 119, 
Rn. 23; Jauernig/Mansel BGB, 15. Aufl., 2014, § 119, Rn. 11.
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sa da sagnis TvisebebSi daSvebuli Secdomis SemTxvevaSi, gansxvavebiT 

73-e muxlis „a“ da „b“ SemTxvevebisgan, nebis gamomvlenis Sinagani neba 

da gamovlenili nebis Sinaarsi erTmaneTs Seesabameba. nebis gamomv-

leni Secdomas ar uSvebs arc nebis gamovlenis niSnebSi da arc mis 

SinaarsSi, aramed cdeba kontrahentis pirovnebis an sagnis Tvisebeb-

Si, maSasadame, misi nebis CamoyalibebisaTvis mniSvnelovan motivebSi.3 

74-e muxlis mowesrigebis miznebidan gamomdinare, TvisebebSi 

Secdoma arsebiTi unda iyos samoqalaqo brunvis gaTvaliswinebiT. 

TvisebriobaSi moiazreba ara mxolod fizikuri Tvisebrioba, aramed 

aseve yvela faqtobrivi Tu samarTlebrivi niSani, romelic dakav-

Sirebulia garesamyarosTan da gavlenas axdens samoqalaqo brunvaSi 

moxmarebaunarianobisa da Rirebulebis gansazRvraze.4

II. Secdoma kontrahentis pirovnebaSi

1. kontrahentis pirovneba da misi piradi Tvisebebi

kontrahentis (arsebiTi) Tvisebrioba moicavs, pirvel rigSi, mis 

pirad (pirovnul) niSan-Tvisebebs da aseve im faqtobriv da samarT-

lebriv komponentebs, romelic samoqalaqo brunvis gaTvaliswinebiT 

gavlenas axdens misi pirovnebis Sefasebisas.5 kontrahents arsebiTi 

Tviseba unda axasiaTebdes xangrZlivi drois manZilze6 (swored am 

mizezis gamo ar iTvleba fexmZimoba arsebiT Tvisebriobad, vinaidan 

is gardamavali mdgomareobaa7). kontrahentis arsebiTi Tvisebrio-

ba, garigebis Sinaarsisa da miznis gaTvaliswinebiT, SesaZloa iyos 

asaki, janmrTelobis mdgomareoba, sqesi, profesionalizmi, reputa-

cia (mniSvnelovania gansakuTrebiT iseT SromiT urTierTobebSi, sa-

dac pirs xelmZRvaneli Tanamdeboba ukavia, an moiTxoveba maRali 

xarisxis sandooba, keTilsindisiereba da a.S.). Tumca, kontrahentis 

pirovneba an misi piradi Tvisebebi ararelevanturia iseT garige-

bebSi, sadac es umniSvneloa. magaliTad, aseTi SesaZloa iyos nasy-

idobis xelSekrulebebi, sadac mniSvnelovania saqonlis xarisxi da 

ara gamyidvelis pirovneba. garda zemoT aRniSnulisa, 74 I muxlis 

farglebSi arsebiT Tvisebriobad SesaZloa CaiTvalos aseve kontra-

hentis likviduroba, kreditunarianoba (amasTan dakavS. ix. qvemoT). 

kontrahentSi, pirvel rigSi, moiazreba is piri, romliskenac mi-

marTulia nebis gamovlena. literaturaSi mocemuli erT-erTi mosaz-

rebis Tanaxmad, „kontrahenti“ ver ganimarteba farTod da ver moi-

3 dasaxelebuli naSromi.

4 iqve; BGHZ 88, 240, 245; 34, 32, 41; 16, 54, 57.
5 Wolf/Neuner, AT des bürgerlichen Rechts, 10. Aufl. S. 468, Rn. 58.
6 Bamberger/Roth/Wendtland, Aufl. 38, § 119, Rn. 41. 
7  evrosasamarTlos 1994 wlis 5 maisis gadawyvetileba, Rs. C-421/92; EuGH NJW 1994, 

2077, 2078
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cavs nebismier pirs, aramed masSi igulisxmeba xelSekrulebis meore 

mxare.8 es midgoma gasaziarebelia, Tumca, yovel calkeul SemTxveva-

Si yuradReba unda mieqces garigebis Sinaarssa da mizans. Sesabamis-

ad, 74 I muxlis farglebSi Secilebis safuZveli ver iqneba TviTon 

nebis gamomvlenis piradi Tvisebebi, rodesac es ukanaskneli Tavis 

pirad unarebsa da SesaZleblobebSi cdeba, rom Seasrulebs xelSe-

krulebiT masze dakisrebul valdebulebas (mag., samuSaos mimRebis 

mier arcodna imisa, rom piradi Tvisebebis gamo ver Seasrulebs da-

kisrebul samuSaos). aseve sakamaToa is, Tu ramdenadaa SesaZlebe-

li „kontrahentSi“ moiazrebodes mesame piri, romelic dakavSirebu-

lia xelSekrulebasTan. es SemTxveva SesaZloa mocemuli iyos mesame 

piris sasargeblod dadebuli xelSekrulebis SemTxvevaSi, rodesac 

nebis gamomvleni Secdomas uSvebs mesame piris (Sesrulebis mimRebis) 

TvisebebSi (349). aseve sakamaToa, Tavdebobis xelSekrulebis SemTx-

vevaSi kreditors ramdenad aqvs ufleba Tavdebis likvidunarianobaSi 

daSvebuli Secdomis gamo ganaxorcielos Tavdebobis xelSekrulebis 

an movalesTan dadebuli sakredito xelSekrulebis Secileba.9 

74 I muxli moicavs or Semadgenlobas: 1. rodesac erTi mxaris 

nebis adresati aRmoCndeba SecdomiT sxva piri da ara is, romel-

Tanac mas surs daamyaros samarTlebrivi urTierToba10 (mag., „a-s“ 

surs xelSekruleba gaaformos cnobil mxatvar „b-sTan“ da SecdomiT 

debs „g-sTan“, romelic naklebad cnobili mxatvaria); 2. rodesac neb-

is gamomvleni ar cdeba piris vinaobaSi, Tumca, cdeba am piris pirad 

TvisebebSi (mag., „a“ debs SromiT saeqimo xelSekrulebas „b-sTan“, 

Tumca, „b-s“ obieqturad ar aqvs eqimis kvalifikacia). 

74 I muxlis formulirebidan gamomdinare, zemoaRniSnul orive 

SemTxvevaSi mniSvnelovania, rom Secdoma kontrahentis pirovneba-

sa an mis pirad TvisebebSi garigebis safuZveli iyos. kontrahentis 

pirovneba an misi piradi Tvisebebi unda iyos piris nebis gamovlenis 

ganmsazRvreli da ganmapirobebeli. Tu ramdenad SeiZleba CaiTvalos 

kontrahentis pirovneba an misi piradi Tvisebebi calkeul SemTx-

vevaSi garigebis safuZvlad, unda Sefasdes obieqturi kriteriumiT. 

am SemTxvevaSi nebis gamomvleni piris subieqturi warmodgena ukana 

planze inacvlebs, raTa TvisebebSi daSvebuli Secdoma ar gauTana-

brdes motivSi daSvebul Secdomas, romelic araarsebiTia.11 Tvise-

bebSi daSvebuli yvela Secdoma ver iqneba TavisTavad miCneuli arse-

biTad, aramed mxolod iseTi, romelic aseTad ganixileba samoqalaqo 

8  kereseliZe, uzogadesi cnebebi, 2009, gv. 330; iziarebs aseve rolf kniperi, 20.12.2014-is 

samoqalaqo kodeqsis avtorebis samuSao Sexvedris diskusiis masalebi. 

9 ix. diskusia MüKo/Armbrüster, 6. Auflage 2012, § 119, Rn. 128.
10 zoiZe, sk-is komentari, wigni I, mux. 70, gv. 227.

11  kereseliZe, uzogadesi cnebebi, 2009, gv. 330; iziarebs jorbenaZe, garigebaSi daSve-

buli Secdomis saxeebi saqarTvelosa da germaniis samoqalaqo kodeqsebis mixedviT, 

marTlmsajuleba da kanoni N4-11, gv. 85.
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brunvaSi. magaliTad, auqcionze sajaro gziT nivTis gayidvisas gamy-

idveli ver ganacxadebs Secilebas SesaZlo myidvelis pirovnebaSi an 

mis TvisebebSi daSvebuli Secdomis gamo.12 aseve safexburTo klubi 

ver ganaxorcielebs Secilebas fexburTelis satransfero xelSe-

krulebis mimarT im safuZvliT, rom mas niWieri egona fexburTeli, 

romelic bevr gols gaitanda,13 Tumca aseTi ar aRmoCnda. 

zemoaRniSnulis garda, yuradReba unda mieqces, aseve, kontra-

hentis pirad TvisebebSi daSvebuli Secdomis SemTxvevebSi diskrim-

inaciis faqtors. magaliTad, ojaxi marTlmadidebluri mrwamsiT 

xelSekrulebas uwyvets ZiZas, romelic ieRoveli (piradi Tviseba) 

aRmoCnda. kompaniis ufrosi wyvets SromiT xelSekrulebas dasaqme-

bulTan mis seqsualur orientaciaSi (pirad TvisebebSi) daSvebuli 

Secdomis gamo da a.S. amasTanave, Secilebis safuZvels ar iZleva 

damsaCuqreblis mier Cuqebis xelSekrulebis Secileba imis gamo, rom 

dasaCuqrebuli sxva msoflmxedvelobis an politikuri ideologi-

is matarebeli aRmoCnda (gansakuTrebuli umadurobis SemTxvevis 

garda).14 msgavs SemTxvevebSi saxezea motivSi daSvebuli Secdoma, 

romelTa arsebiToba fasdeba samoqalaqo brunvaSi damkvidrebuli 

SexedulebiT. Tumca, samoqalaqo brunvaSi damkvidrebuli wesebis 

miuxedavad, diskriminaciuli motivi kanonis (diskriminaciis yvela 

formis aRmofxvris Sesaxeb) danawesis gamo ver CaiTvleba arsebiTad, 

romelic warmoSobs Secilebis safuZvels 74 I muxlis Sesabamisad. 

2. garigebebi kontrahentis gansakuTrebuli piradi TvisebebiT

kontrahentis pirovnebasa an mis pirad TvisebebSi daSvebuli Sec-

doma mniSvnelovani xdeba iseT garigebebSi, sadac mkacrad moiTxoveba 

pirovnuli da piradi Tvisebebis arseboba (mag., sandoobis gamo, an iq, 

sadac mxareebis piradi CarTuloba moiTxoveba). rogorc zemoT aRin-

iSna, 74 I nawilis farglebSi „piradi Tvisebebi“ ganimarteba farTod 

da moicavs sqess, asaks, profesionalizms da a.S. pirad TvisebebSi 

moiazreba aseve piris patiosneba da sandooba. ndobis faqtori Ses-

aZloa miCneul iqnes arsebiT safuZvlad, romlis arqonac Secileb-

is uflebas warmoSobs.15 sandooba da patiosneba gansakuTrebiT ma-

Sin aris piris arsebiTi Tviseba, rodesac xelSekrulebis mxareebs 

Soris grZelvadiani urTierTobebi myardeba. sandooba da keTilsin-

disiereba eWvqveS dgeba gansakuTrebiT maSin, rodesac kontrahenti 

12 zoiZe, sk-is komentari, wigni I, mux. 70, gv. 227.

13  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 370; ix. iqve Secdomisa da 

SemoqmedebiTi warumateblobis gamijvna.

14  jorbenaZe, garigebaSi daSvebuli Secdomis saxeebi saqarTvelosa da germaniis samoqa-

laqo kodeqsebis mixedviT, marTlmsajuleba da kanoni #4-11, gv. 85.

15 MüKo/Armbrüster, 6. Auflage 2012, § 119, Rn. 127.
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nasamarTlevia da dakisrebuli aqvs administraciuli saxdeli.16 ro-

gorc wesi, Cveulebriv SromiT urTierTobebSi piris nasamarTlobas 

an Tundac administraciul saxdelebs yuradReba ar eqceva, Tumca, 

calkeul SemTxvevebSi es SesaZloa iZleodes Secilebis safuZvels 

(mag., garemoeba, rom bankis mier ayvanili molare-operatori nasa-

marTlevia miTvisebis gamo, banks uflebas aZlevs, ganaxorcielos 

SromiTi xelSekrulebis Secileba kontrahentis pirad TvisebebSi 

daSvebuli Secdomis gamo; operatiuli sagamoZiebo organos TanamS-

romeli ver iqneba nasamarTlevi piri da a.S.).

iuridiuli piris SemTxvevaSi sandoobis Sefasebisas gasaTval-

iswinebelia misi organoebisa da xelSekrulebis SesrulebaSi CarTu-

li TanamSromlebis sandooba.17 Sesabamisad, yuradReba eqceva imas, 

iuridiuli piris mxridan Tu vin axdens mniSvnelovan gavlenas xelSe-

krulebis Sesrulebaze. es SesaZloa iyos rogorc iuridiuli piris 

warmomadgenlobiTi organo, aseve partniori. garda amisa, calkeul 

SemTxvevaSi SesaZloa mniSvnelovani iyos is, xelSekrulebis Sesrule-

baSi iuridiuli piris romeli TanamSromeli an TanamSromelTa jgu-

fi iqneba CarTuli (mag., „a“ debs farmacevtul firma „b-sTan“ xelSe-

krulebas axali tipis antibiotikuri preparatis Seqmnis Taobaze da 

surs proeqts uxelmZRvanelos „b-s“ TanamSromelma „g-m“, romelic 

cnobili farmacevtia da aRmoCndeba, rom „g“ aRar muSaobs „b-sTan“). 

3. kontrahentis kreditunarianoba da likviduroba

sakamaToa, Tu ramdenad CaiTvleba kreditis amRebis (msesxeblis) 

likviduroba arsebiT Tvisebad samoqalaqo brunvaSi, romelic Ses-

aZloa aseve iZleodes Secilebis safuZvels. sakredito urTierTo-

bebisa da samoqalaqo brunvis gaTvaliswinebiT, SegviZlia miviCnioT, 

rom likviduroba kontrahentis is Tvisebaa, romlis ararsebobis 

SemTxvevaSic, nebis gamomvlens SeuZlia sakredito xelSekrulebis 

Secileba.18 74 I muxlis mowesrigebis paralelurad, 484 I muxlis Tanax-

mad, kreditis mimcems SeuZlia uari Tqvas Tavisi valdebulebebis 

Sesrulebaze, Tu xelSekrulebis dadebis Semdeg aRmoCndeba, rom ar-

sebobs realuri saSiSroeba imisa, rom kreditis amRebi Tavis movale-

obaTa mniSvnelovan nawils ar Seasrulebs. mas xelSekrulebaze uaris 

Tqmamde aseve SeuZlia movalisgan moiTxovos uzrunvelyofa (484 II). 

Sesabamisad, SesaZloa 484-e muxli gamoricxavdes 74 I muxlis mowes-

rigebas da upiratesi gamoyenebiT sargeblobdes masTan mimarTebiT. 

Tumca, mizanSewonili iqneboda, kreditoris ukeTesi dacvis mizniT, 

16 dasaxelebuli naSromi.

17 iqve.

18  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 371; ix. aseve MüKo/Armbrüster, 
6. Aufl., 2012, § 119, Rn. 128.
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Tu mas miecemoda orive samarTlebrivi berketis gamoyenebis ufleba, 

vinaidan Secilebis ufleba mas gaumartivebda Secilebis safuZvlis 

Setyobidan umalve ganecxadebina Secilebis Sesaxeb da gaebaTilebina 

xelSekruleba, maSin, rodesac 484-e muxlis miznebidan gamomdinare, 

kreditori unda daelodos Sesasrulebeli valdebulebis vadamo-

sulobas.19 magaliTad, „a-m“ mihyida avtomobili „b-s“, romelic mas 

ori Tvis Semdgom unda gadasces da miiRos nasyidobis safasuri. „a“ 

SemTxveviT gaigebs, rom „b-m“ kazinoSi waago didi Tanxa da valebi 

daedo. „a“ ar elodeba vadamosulobis mosvlas (ori Tvis gasvlas) 

da „b-s“ ucxadebs xelSekrulebis Secilebas da avtomobils mihyidis 

„g-s“. „b“ iTxovs avtomobilis gadmocemas. 

4. kontrahentis janmrTelobis mdgomareoba

xelSekrulebis mxaris (kontrahentis) janmrTelobis mdgomare-

obas (rac aseve ganixileba arsebiT pirad Tvisebad) gansakuTrebuli 

mniSvneloba eniWeba SromiT-samarTlebriv urTierTobebSi. dasaqme-

bulis zogadi janmrTelobis mdgomareoba, aseve, misi Sromisunari-

anoba an droebiTi Sromisuunaroba, ar unda CaiTvalos 74-e muxlis 

farglebSi „pirad Tvisebebad“, romelTa gamoc damsaqmebels miece-

moda Secilebis ufleba dasaqmebulis pirad TvisebebSi daSvebuli 

Secdomis gamo.20 Tumca, gamonaklisi SemTxveva iqneboda da Secilebis 

ufleba warmoiSoboda maSin, rodesac dasaqmebulis Sromisunarianoba 

mniSvnelovnad daqveiTebulia: es is SemTxvevaa, rodesac dasaqmebuls 

xangrZlivi janmrTelobis mdgomareobis xelSeSlis gamo dakisrebu-

li samuSaos Sesruleba ar SeuZlia an dakisrebul samuSaos saTana-

dod ver uZRveba (mag., epilefsiis Setevebis gamo is drodadro ver 

asrulebs dakisrebul samuSaos). rogorc zemoT aRiniSna, dasaqmebu-

lis fexmZimoba xelSekrulebis dadebisas, zogadi TvalsazrisiT, ver 

CaiTvleba samoqalaqo brunvaSi kontrahentis arsebiT pirad Tvise-

bad, vinaidan fexmZimobisas saxezea gardamavali mdgomareoba (ix. me-4 

veli). damsaqmeblis mxridan fexmZimobis safuZvliT SromiTi xelSe-

krulebis moSla SesaZloa Sefasdes aseve diskriminaciad diskrimi-

naciis yvela formis aRmofxvris Sesaxeb kanonis mixedviT.

III. Secdoma sagnis ZiriTad TvisebebSi

1. garigebis sagani

garigebis saganSi 74 II muxlis farglebSi moiazreba ara mxolod moZ-

ravi da uZravi nivTebi (148), e.w. sxeulebrivi nivTebi, aramed garigeb-

19 aRniSnuli midgoma sakamaToa. diskusia ix. MüKo/Armbrüster, 6. Aufl., 2012, § 119, Rn. 128.
20 Sdr. ix. MüKo/Armbrüster, 6. Aufl., 2012, § 119, Rn. 129. 
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is nebismieri sagani, magaliTad, arasxeulebrivi sagnebi, uflebebi, 

kompaniis wilebi, moTxovnebi da a.S.21 sagnis Tvisebrioba moicavs ara 

mxolod fizikur Tvisebriobas, aramed aseve yvela faqtobriv da sa-

marTlebriv garemoebas (nivTobrivi da uflebrivi sikeTeebi), romel-

ic dakavSirebulia saganTan xanrgZlivi vadiT da zegavlenas axdens 

mis gamoyenebiT (moxmarebis) funqciasa da Rirebulebaze.22 es Tvisebe-

bi sagans unda axasiaTebdes awmyoSi, anu garigebis dadebisa da Sesa-

bamisi samarTlebrivi uriTierTobis ganxorcielebisas.

iseve, rogorc 74 I muxlis SemTxvevaSi, garigebis sagnis Tvisebri-

obis Sefasebisas yuradReba unda mieqces obieqtur kriteriums, rac 

imas niSnavs, rom sagnis TvisebriobaSi daSvebuli Secdoma Secilebis 

safuZvels iZleva maSin, rodesac is arsebiTia samoqalaqo brunva-

Si.23 74 I muxlis formulirebis mixedviT, Tvisebrioba samoqalaqo 

brunvaSi arsebiTia maSin, rodesac is pirdapir gavlenas axdens sa-

gnis gamoyenebadobasa da amasTanave, mniSvnelovania misi Rirebuleb-

is gansazRvrisaTvis.24 Tvisebriobis arsebiTobis gansazRvrisaTvis 

mniSvnelovania is momenti, rodesac piri nebas avlens. 

2. sagnis Rirebulebis ganmsazRvreli arsebiTi Tvisebrioba

mniSvnelovania, Tu ra unda iTvlebodes sagnis Rirebulebis 

ganmsazRvrel Tvisebriobad. upirveles yovlisa, unda aRiniSnos, 

rom mxolod sagnis Rirebuleba (fasi) ganmsazRvrel faqtorad ar 

unda iqnes miCneuli.25 es TavisTavad gamomdinareobs 74 II muxlis 

formulirebidan. Tumca, zog SemTxvevaSi, SesaZlebelia, Rirebule-

baSi Secdoma mis ganmsazRvrel faqtorebSi Secdomas ganapirobebdes 

an, piriqiT. magaliTad, im SemTxvevaSi, Tu RirebulebaSi daSvebu-

li Secdoma gamowveulia samoqalaqo brunvaSi arsebiT Tvisebrioba-

Si daSvebuli SecdomiT, rogoricaa, naxatis avtori, SeZenili vazis 

antikvaruloba, nabeWdis avTenturoba da a.S., am dros Rirebule-

baSi Secdoma imTaviTve uTanabrdeba Rirebulebis ganmsazRvrel 

faqtorebSi Secdomas. es ki Secilebis safuZvels iZleva.26 Tumca, 

rogorc zemoT aRiniSna, SesaZlebelia, aseve, rom ar iyos mocemuli 

Secdoma sagnis Rirebulebis ganmsazRvrel faqtorebSi, aramed mx-

olod TviTon RirebulebaSi (mag., „a-m“, romelmac 20 000 aSS dolar-

ad iyida 2003 wlis gamoSveba avtomobil BMW X5, uTiTebs, rom Sec-

da avtomobilis sabazro fasSi, vinaidan bazarze avtomobilis fasi 

21 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 372.

22 Wolf/Neuner, AT des bürgerlichen Rechts, 10. Aufl. S. 468, Rn. 56.
23 kereseliZe, uzogadesi cnebebi, 2009, gv. 331-332.

24 iqve.

25  sayuradReboa aRniSnulTan dakavSirebiT germanuli sasamarTlo praqtika: ix. mag. BGHZ 
16, 54, 57; Flume JZ 1991, 634;

26 Sdr. MüKo/Armbrüster, 6. Auflage 2012, § 119, Rn. 131.
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orjer naklebia). aseTi saxis RirebulebaSi daSvebuli Secdoma ar 

qmnis Secilebis safuZvels. amis daSveba SeewinaaRmdegeboda saba-

zro ekonomikisa da xelSekrulebis Tavisuflebis principebs, sadac 

fasebis cvalebadoba mudmivi procesia, xolo mxareebi fasebs Tav-

ad gansazRvraven da amas axorcieleben sakuTari riskis farglebSi.27 

Sesabamisad, gamyidvelsac ar ekisreba valdebuleba fasis odenobis 

ganmartebaze (Tu ratom yidis Zvirad an iafad). Tumca, es wesi Ses-

aZloa ar moqmedebdes maSin, rodesac fasebi Camoyalibebulia ara 

bazarze, aramed sajaro uwyebis an bazarze upiratesi mdgomareobis 

mqone SemTavazeblisgan28 (mag., registraciis mosakreblebi, matareb-

lis bileTi, denis, gazis tarifi da a.S.).

sakamaToa, Tu ramdenad iZleva Secilebis safuZvels Secdoma 

garigebis sagnis mogebaunarianobaSi, rentabelurobaSi. nasyidobis 

samarTalSic nasyidobis sagnis naklovani mogebaunarianoba an rent-

abeluroba ar miiCneva naklad da ar warmoSobs meorad moTxovnebs. 

maSinac ki, rodesac calkeul gamonaklis SemTxvevebSi SesaZloa miC-

neul iqnes, rom saxezea Secdoma garigebis sagnis mogebaunarianobasa 

an rentabelurobaSi, 74 II muxlis moqmedebis sfero mainc ar iarse-

bebs, vinaidan am dros upiratesad moqmedebs naklis gamo pasuxismge-

blobis samarTali (dawvr. ix. me-20 velidan). 

nivTze sakuTreba 74 II muxlis miznebisaTvis ver CaiTvleba samoqa-

laqo brunvaSi arsebiT Tvisebriobad, vinaidan samoqalaqo brunvaSi 

arsebiTi Tvisebrioba gamomdinareobs mxolod im samarTlebrivi da 

faqtobrivi urTierTobebidan, rac gansazRvravs nivTis urTierTo-

bas gare samyarosTan. maSasadame, saxeze unda iyos nivTis iseT Tvise-

bebSi Secdoma, romlebic mas akavSirebs gare samyarosTan.29 sakuTre-

ba ki nivTis SigniT arsebuli kategoriaa. garda amisa, sakamaToa isic, 

Tu ramdenad axdens sakuTrebis ufleba nivTis moxmarebaunarianoba-

ze an Rirebulebaze zegavlenas.30 

miwis nakveTis SemTxvevaSi samoqalaqo brunvaSi arsebiT Tvisebri-

obad iTvleba nakveTis sidide, aseve is, Tu ramdenad SesaZlebelia 

masze Senobis aSeneba, ra samSeneblo koeficienti aqvs da a.S. nakveT-

is arsebiT Tvisebriobas miekuTvneba aseve misgan gamomdinare ufle-

bebi da aseve valdebulebebic (mag., ipoTeka, servituti da a.S.).31 

moZravi nivTebis SemTxvevaSi samoqalaqo brunvaSi arsebiT Tvise-

briobad SeiZleba miiCneodes nivTis maxasiaTeblebi, magaliTad, nax-

atisTvis is, Tu vinaa misi avtori, avtomobilisTvis gamoSvebis Tari-

Ri, garbeni da a.S. 

27 Wolf/Neuner, AT des bürgerlichen Rechts, 10. Aufl. S. 468, Rn. 56. 
28 Sdr. MüKo/Armbrüster, 6. Auflage 2012, § 119, Rn. 131.
29 MüKo/Armbrüster, 6. Auflage 2012, § 119, Rn. 133.
30 iqve.

31 MüKo/Armbrüster, 6. Auflage 2012, § 119, Rn. 134.
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IV. konkurenciis SemTxvevebi naklis gamo 

pasuxismgeblobis samarTalTan 

im SemTxvevaSi, rodesac saxezea naklis gamo pasuxismgeblobis 

winapirobebi 488-e da Semdgomi muxlebis Tanaxmad, gamoiricxeba 

Secilebis ufleba sagnis ZiriTad TvisebebSi daSvebuli Secdomis 

gamo 74 II muxlze dayrdnobiT32 (gansxvavebiT motyuebiT dadebuli 

xelSekrulebebisgan). Secileba gamoiricxeba imis gamo, rom naklis 

gamo warmoSobili moTxovnebis samwliani xandazmulobis vada ar 

gadafaros. Secilebis uflebis ganxorcielebis saerTo vadam 10-ma 

welma. kanonmdeblis mizani, swrafad moaexdina nasyidobis da msgav-

si (mag., nardobis) xelSekrulebebis samarTlebrivi urTierTobebis 

dasruleba da ar meca ufleba Secdomis damSvebi mxarisTvis, arag-

onivrul vadaSi Sescileboda sagnis ZiriTad TvisebebSi daSvebuli 

Secdomis gamo. es rom ase ar iyos, miviRebdiT usamarTlo mdgomare-

obas: magaliTad, „a-m“, romelmac Secdoma dauSva evropidan Camoyvani-

li avtomobilis garbenSi, vinaidan egona, rom garbenis maCvenebeli 

izomeboda kilometrebiT, sinamdvileSi, 9 wlis Semdgom aRmoaCina, 

rom manqana nawarmoebi iyo amerikaSi da garbeni izomeboda milebiT. 

„a“ SeZlebda 9 wlis Semdom Secilebis safuZvlis Setyobidan erTi 

Tvis vadaSi Secilebis ganxorcielebas, rac aragonivruli iqneboda 

(sxva wesi moqmedebs motyuebis gamo Secilebis SemTxvevaSi). am SemTx-

vevaSi Secilebis gamoricxva miznad isaxavs movalis dacvas, rame-

Tu man SeZlos samarTlebrivi urTierTobis dasrulebis ganWvreta. 

Sesabamisad, Secilebis ufleba gamoiricxeba, rodesac naklis gamo 

warmoSobili moTxovnebic xandazmulia. amasTanave, SeiZleba miviCni-

oT, rom Secileba maSinac gamoiricxeba, rodesac mxareebi naklidan 

warmoSobili moTxovnebis gamoricxvas xelSekrulebiT SeaTanxmeben.33 

mizanSewonilia aseve, naklis gamo warmoSobil moTxovnebis upirate-

si moqmedeba 74 II muxlTan mimarTebiT nivTis daRupvis riskis gadasv-

lamdec ganisazRvros (482 I). marTalia, 482 I muxlis Tanaxmad, riskis 

gadasvlamde ar moqmedebs naklis gamo warmoSobili moTxovnebi da 

SesaZloa aq 74 II muxlis mimarT ar iyos mocemuli konkurencia, mainc 

ar iqneboda mizanSewonili myidvelisTvis daRupvis riskis gadasv-

lamde damatebiTi uflebebi (Secilebis ufleba) migveniWebina, vidre 

riskis gadasvlis Semdgom.34 

myidvelisgan gansxvavebiT, gamyidvels SeuZlia 74 II muxlis Tanax-

mad, garigebis sagnis ZiriTad TvisebebSi daSvebuli Secdomis gamo 

Secilebis ganxorcieleba. gamyidvels ar warmoeSoba naklis gamo 

32 Ellenberger, in Palandt BGB Komm, § 119, Rn. 28.
33  BGHZ 63, 369, 376 f = NJW 1975, 970, 972; BGH BB 1967, 96; Flume AT II § 24, 3 a; aA BGHZ 72, 252 = NJW 

1979,160, 161; OLG Stuttgart NJW 1989, 2547.
34 Sdr. Flume, Allgemeiner Teil des Bürgerlichen Rechts, 3. Aufl., 1979, II § 24, 3 a.
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moTxovnebi da Sesabamisad, ar aris mocemuli 74 II muxlTan konkuren-

cia. 

nebis gamovlenis Secileba motyuebis gamo (81) ar gamoricxavs 

Secdomis gamo Secilebis uflebas. ufro metic, SesaZloa calkeul 

SemTxvevebSi erTdroulad mocemuli iyos motyuebisa da Secdomis 

gamo Secilebis niSnebi. im SemTxvevaSi, rodesac 79 II muxlis (zianis 

anazRaureba) miznebisTvis, motyuebisa da Secdomis gamo Secileb-

is uflebebs sxvadasxva samarTlebrivi Sedegi mosdevs, ganmartebiT 

unda dadgindes, Tu ufro romeli safuZvliT ganxorcielda nebis 

gamovlenis Secileba.

22
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muxli 75. Secdoma uflebaSi

Secdoma uflebaSi arsebiTi mniSvnelobisaa mxolod im SemTxvevaSi, 

Tuki igi garigebis dadebisas erTaderTi da mTavari safuZveli iyo.

uflebaSi Secdomis saxe sxvadasxva kuTxiTaa ganxiluli lit-

eraturaSi. erTi mosazrebis mixedviT, 75-e muxlSi mowesrigebul 

uflebaSi Secdoma gulisxmobs samarTlebriv SedegebSi Secdomas,1 

xolo meore mosazrebis mixedviT, 75-e muxls ar aqvs damatebiTi Si-

naarsi da SesaZlebelia moazrebul iqnes an 74-e muxlis mowesrigeb-

is sferoSi, an CaiTvalos motivSi daSvebul araarsebiT Secdomad, 

romelic ar iZleva Secilebis uflebas.2 

zogadi TvalsazrisiT, samarTlebriv SedegebSi Secdoma moce-

mulia maSin, rodesac samarTlebrivi garigeba (gamovlenili neba) 

sasurvelisgan gansxvavebul samarTlebriv Sedegs iwvevs.3 magaliT-

ad, maSin, rodesac piri debs nasyidobis xelSekrulebas, Tumca, ar 

icis, rom rogorc gamyidveli pasuxs agebs naklis gamo warmoSobi-

li moTxovnebisTvis 494-e da Semdgomi muxlebis mixedviT; an mewarme 

dumiliT pasuxobs partniors ofertze maSin, rodesac ar icis, rom 

335 I muxlis Tanaxmad, misi dumili ofertze aqceptad CaiTvleba. am 

SemTxvevebSi saxezea samarTlebriv SedegebSi Secdoma. 75-e muxlis 

mowesrigebis mizans warmoadgens imis garkveva, samarTlebriv Sede-

gebSi daSvebuli romeli Secdoma CaiTvleba arsebiTad, romelic Sei-

Zleba iZleodes Secilebis safuZvels. 

samarTlebriv SedegebSi daSvebuli Secdoma emsgavseba aseve Si-

naarsSi daSvebul Secdomas:4 nebis gamomvlenma ar icis samarTle-

brivi Sedegis Sesaxeb, Sesabamisad, is cdeba Tavisi nebis SinaarsSi. 

amasTanave, samarTlebriv SedegebSi daSvebuli Secdoma SesaZloa 

ganxilul iqnes, rogorc motivSi daSvebul araarsebiT Secdomad 

da Sesabamisad, ar iZleodes Secilebis safuZvels: samarTlebrivi 

mdgomareobis araswori codna iyo nebis gamovlenis motivi. Tu ro-

dis CaiTvleba samarTlebriv SedegebSi daSvebuli Secdoma arsebiT-

ad, amaze pasuxs iZleva 75-e muxlis mowesrigeba, romlis Tanaxmadac, 

Secdoma uflebaSi ... „garigebis dadebisas erTaderTi da mTavari 

safuZveli unda iyos“. rogorc vxedavT, 75-e muxli awesebs mkacr 

masStabs Secilebis uflebis ganxorcielebisaTvis. 

Sesabamisad, aq erTmaneTisgan unda ganvasxvaoT samarTlebrivi 

Sedegebi, romlebsac nebis gamovlena pirdapir an arapirdapir iwvevs. 

1  mag., zoiZe, sk-is komentari, wigni I, mux. 75, gv. 231; iziarebs Wanturia, samoqalaqo sa-

marTlis zogadi nawili, 2011, gv. 372.

2  kereseliZe, uzogadesi cnebebi, 2009, gv. 332-333; nawilobriv iziarebs jorbenaZe, 

garigebaSi daSvebuli Secdomis saxeebi saqarTvelosa da germaniis samoqalaqo kodeqse-

bis mixedviT, marTlmsajuleba da kanoni, #4-11, gv. 86.

3 MüKo/Armbrüster, 6. Auflage 2012, § 119, Rn. 84.
4 zoiZe, sk-is komentari, wigni I, mux. 75, gv. 232.
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me-2 velSi mocemul magaliTSi nebis gamomvlenis mier gamovleni-

li nebis pirdapiri samarTlebrivi Sedegia nasyidobis xelSekrule-

ba. arapirdapiri Sedegi ki SesaZloa iyos nasyidobis nivTis naklis 

gamo warmoSobili moTxovnebi 494-e da Semdgomi muxlebis Tanax-

mad. Sesabamisad, 75-e muxlis mowesrigebaze dayrdnobiT, SegviZlia 

davaskvnaT, rom samarTlebriv SedegebSi daSvebuli Secdoma maSinaa 

arsebiTi da iZleva Secilebis safuZvels, rodesac is nebis gamovlen-

is SinaarsSia Setanili da masTan pirdapiraa dakavSirebuli (rodesac 

igi „erTaderTi da mTavari safuZvelia“).5 magaliTad, piri acxadebs, 

rom yidis Tavis mTel uZrav-moZrav qonebas, maSin, rodesac mxolod 

saxlisa da masSi arsebuli nivTebis gayidva unda da ara im nakveTi-

sac, razec saxli dgas.6 

amisgan gansxvavebiT, Tu nebis gamomvleni Secdomas uSvebs im sa-

marTlebriv SedegebSi, romlebic pirdapir ar gamomdinareobs nebis 

gamovlenidan, aramed kanoniT dakavSirebulia mis nebis gamovlenas-

Tan, maSin saxeze ar gveqneba Sinagan nebasa da gamovlenil nebas Soris 

konfliqti, vinaidan arapirdapiri Sedegis dadgoma mis nebaze ki ar 

aris damokidebuli, aramed kanonis safuZvelze dgeba (rogorc es 

mag., me-2 velSi mocemul magaliTebSi iyo).7 Sesabamisad, Secilebis 

ufleba gamoricxulia.

igive wesi moqmedebs aseve maSin, rodesac, magaliTad, fexmZime 

dasaqmebuli xelSekrulebas wyvets damsaqmebelTan da ar icis, rom 

amiT kargavs Sromis kodeqsis 29-e muxliT gaTvaliswinebul sadekre-

to anazRaurebaze moTxovnas.8 

5 MüKo/Armbrüster, 6. Auflage 2012, § 119, Rn. 81 ff.
6 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 372.

7 Medicus, AT des BGB, 10. Aufl, S. 310, Rn. 751.
8 ix. msgavsi midgoma BAG NJW 1983, 2958.
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muxli 76. Secdoma garigebis motivSi

Secdoma garigebis motivSi ar CaiTvleba arsebiTad, garda im SemTx-

vevebisa, rodesac motivi SeTanxmebis sagans warmoadgenda.

76-e muxli gansazRvravs araarsebiTi Secdomis saxes — Secdo-

mas garigebis motivSi. Secdoma garigebis motivSi mocemulia ma-

Sin, rodesac nebis gamomvleni obieqturad avlens iseT nebas, rac 

mas subieqturad unda rom gamoavlinos, Tumca, nebis gamovlenis 

ganmsazRvrel (ganmapirobebel) faqtorTan mimarTebiT cdeba.1 am 

dros saxezea Secdoma ara TviTon nebis gamovlenaSi, aramed am neb-

is formirebis ganmapirobebel faqtorebSi.2 xelSekrulebis mxares 

warmoeSoba garkveuli saxis warmodgenebi, romelic meore mxaris-

gan ar momdinareobs da rac meore mxarem ar icis.3 motivSi Secdoma 

araarsebiTi Secdomis saxea da igi ar iZleva Secilebis safuZvels. 

literaturaSi gakritikebulia normis Sinaarsi da misi daniSnule-

ba sacilo garigebebis TavSi,4 kerZod, kiTxvebs badebs normis 

winadadebis meore nawili, romelic iTvaliswinebs Secilebis Ses-

aZleblobas im SemTxvevaSi, rodesac motivi SeTanxmebis sagans war-

moadgens. im SemTxvevaSi, Tu CavTvliT, rom motivi SeTanxmebis sa-

gani xdeba, igi xelSekrulebis arsebiT pirobad iqceva da ukve veRar 

CaiTvleba motivad. magaliTad, Tu mxareebi saqorwino kabis nasy-

idobis xelSekrulebaSi miuTiTeben, rom xelSekruleba ZalaSi Sedis 

qorwinebis faqtis dadgomisas da mxareebs xelSekrulebiT nakisri 

valdebulebebi ekisrebaT mxolod amis Semdgom, saxeze iqneba piro-

biT dadebuli garigeba, rasac TavisTavad motivSi daSvebul Secdo-

masTan ar aqvs kavSiri. 

motivSi daSvebuli Secdoma ar SeiZleba gaigivebul iqnes 73 „g“ 

muxlis SemadgenlobasTan, romelic exeba mxareTa erTobliv aras-

wor warmodgenas. motivSi daSvebuli Secdomis SemTxvevaSi saxezea 

mxolod erTi mxaris araswori warmodgena. mxareTa erToblivi Sec-

domis SemTxvevaSi gamoiyeneba 73 „g“ an 398-e muxlebi (gamijvnasTan 

dakavSirebiT ix. 73-e muxlis koment. 33-e da Semdgomi velebi). 

1 MüKo/Armbrüster, 7. Auflage 2015, § 119, Rn. 101a ff.
2 zoiZe, sk-is komentari, wigni I, mux. 76, gv. 232.

3 iqve. 

4 kereseliZe, uzogadesi cnebebi, 2009, gv. 333.
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muxli 77. kontrahentis Tanxmoba SecdomiT dadebul garigebebSi

SecdomiT nebis gamovlena ar SeiZleba sacilo gaxdes, Tuki meo-

re mxare Tanaxmaa Seasrulos garigeba im mxaris survilis Tanaxmad, 

romelsac surs sacilo gaxados garigeba.

I. normis arsi

gansaxilveli norma awesrigebs e.w. konversiis SesaZleblobas 

SecdomiT dadebuli garigebis SemTxvevebSi.1 Secilebis ufleba 

gamoiricxeba, Tu nebis gamovlenis adresati Tanaxmaa Seasrulos 

xelSekruleba ise, rogorc es sinamdvileSi surda nebis gamovle-

naSi Secdomis damSveb pirs. am dros saxezea konversia da xelSe-

kruleba SeiZens im Sinaarss, rac SecdomaSi myof nebis gamomvlens 

surda. magaliTad, „a-s“ surs „b-s“ mihyidos sagvareulo briliantis 

beWedi 9 000 larad. eleqtronuli fostiT mimowerisas igi uSvebs 

nebis gamovlenis niSnebSi Secdomas da SecdomiT, 9 000 laris nacv-

lad dawers 900 lars. maSin, rodesac „b“ sixaruliT upasuxebs „a-s“ 

beWdis SeZenasTan dakavSirebiT, „a“ dauyovnebliv miswers Secdomi-

sa da Secilebis Taobaze. miuxedavad Secilebisa, „b“ mainc Tanaxmaa 

gadaixados 9 000 lari, vinaidan misTvis sagvareulo beWeds gansa-

kuTrebuli datvirTva aqvs. am SemTxvevaSi „a-s“ erTmeva Secilebis 

ufleba mis mier nebis gamovlenis niSnebSi daSvebuli Secdomis gamo. 

miuxedavad imisa, rom norma pirdapir ar iTvaliswinebs, Tu ra 

vadaSi unda ganacxados xelSekrulebis meore mxarem Tanxmoba Secv-

lil pirobaze, mizanSewonilia, rom amgvar periodad dauyovneblivi 

(maSinve ganxorcielebuli) gancxadeba unda miviCnioT.2 im SemTxveva-

Si, Tu xelSekrulebis mxare Secilebis gancxadebas ugulebelyofs, 

igi mogvianebiT ver moiTxovs nebis gamomvlenisgan nebis gamovlenis 

konversirebas.3 

im SemTxvevaSi, Tu nebis formireba SecdomiTaa ganpirobe buli, 

magaliTad, maSin, rodesac saxezea TvisebebSi daSvebuli Secdoma, 

yovelTvis ver iqneba dasaSvebi 77-e muxliT konversia maSinac ki, 

Tu meore mxare amaze Tanaxmaa. magaliTad, „a“ yidulobs „b-sgan“ 

lado gudiaSvilis naxatis asls, romelic Sesrulebulia sxva mxat-

vris mier. sinamdvileSi aRmoCndeba, rom naxati originalia da lado 

gudiaSvilis mier piradadaa Sesrulebuli. miuxedavad imisa, rom „b“ 

Tanaxmaa gadaixados ufro maRali Tanxa naxatisTvis, „a“ mainc acxa-

debs Secilebas da surs naxatis ukan dabruneba. am SemTxvevaSi Sesa-

Zloa dadgeniliyo SecdomaSi myofi piris (gamyidvelis) hipoTeturi 

neba: ra nebas gamoavlenda gamyidveli, Tu mas ecodineboda, rom naxa-

1 MüKo/Armbrüster, 7. Auflage 2015, § 119, Rn. 141 ff.
2  Honsell/Vogt/Wiegand (Hrsg), Basler Komm zum Schweizerischen Privatrecht, 3. Auflage, OR Art. 25 Rn. 8.
3 iqve.
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ti originalia? vinaidan aseT SemTxvevebSi mxaris (hipoTeturi) nam-

dvili nebis dadgena TiTqmis SeuZlebelia, moiazreba xelSekrulebis 

konversia me-60 muxlis Tanaxmad, Tumca, mxolod maSin, Tu dadginde-

ba, rom orive mxare garigebis naklovanebis codnisas (hipoTeturad) 

dadebdnen xelSekrulebas sxva SinaarsiT.4 

II. Secilebis uflebis gamoricxva keTilsindisierebis principis 

safuZvliT 

Secilebis uflebis gamoricxva, 77-e muxlis mixedviT, efuZneba 

keTilsindisierebis zogad princips.5 SeiZleba gamoiyos Secilebis 

ramdenime SemTxveva, sadac is keTilsindisierebis principis gamo ga-

moiricxeboda. aseTia, magaliTad, grZelvadiani samarTlebrivi ur-

TierTobebis SemTxveva, rodesac, marTalia, Secilebis safuZveli 

xelSekrulebis dadebis momentisaTvis subieqturad da obieqturad 

arsebobda, Tumca, xelSekrulebis msvlelobis periodSi gaqra: am 

wesis Sesabamisad, ar iarsebebs SromiTi xelSekrulebis Secilebis 

ufleba maSin, rodesac pirovnebaSi daSvebuli Secdoma muSaobis 

mravalwliani periodis Semdgom umniSvnelo iqneba.6 

III. ucxo qveynebsa da saerTaSoriso normebSi arsebuli danawesebi 

77-e muxlis msgavs mowesrigebas da keTilsindisierebis principiT 

Secilebis uflebis gamoricxvas icnobs sxvadasxva kanonmdebloba. 

magaliTad, Sveicariis valdebulebiTi samarTlis 25-e muxli, sa-

frangeTis samoqalaqo kodeqsis 1432-e muxli, saerTaSoriso savaWro 

Cveulebebis e.w. UNIDROIT Principles-is 3.13 muxli. Secilebis ufleb-

is SezRudva keTilsindisierebis principis safuZvelze Sesabamisad 

moqmedebs qarTul samarTalSic, vinaidan Secdomis gamo Secilebis 

ufleba mxares ar unda aZlevdes xelSekrulebidan daZvromis dama-

lul uflebas. Secdomis damSvebi piri daarRvevda 8 III muxlSi gan-

mtkicebul keTilsindisierebis princips (venire contra factum proprium), 

Tu is xelSekrulebis arsebobas uaryofda im SinaarsiT, rac mas Tav-

dapirvelad surda. 

4 MüKo/Armbrüster, 7. Auflage 2015, § 119, Rn. 141.
5 zoiZe, sk-is komentari, wigni I, mux. 77, gv. 233.

6 MüKo/Armbrüster, 7. Auflage 2015, § 119, Rn. 142.
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muxli 78. wvrilmani Secdomebi

wvrilmani Secdomebi gamoangariSebebSi an werilobiT ganxorciele-

bul nebis gamovlenaSi iZleva mxolod Sesworebis, magram ara Secileb-

is uflebas.

I. normis mizani

SecdomiT dadebuli garigebis gamo Secilebis uflebis gamor-

icxvis kidev erT SemTxvevas gansazRvravs 78-e muxli, romlis miz-

ani ara romelime Secdomis saxis, aramed nebismieri saxis Secdomis 

araarsebiTobis mowesrigebaa.1 aRniSnuli gamoiyeneba im SemTxvevebSi, 

rodesac saxezea wvrilmani Secdoma. Tu ra unda CaiTvalos wvrilman 

Secdomad, norma ar iZleva pirdapir ganmartebas. amitom, wvrilmani 

Secdomis Sefaseba unda moxdes samoqalaqo brunvis gaTvaliswinebiT, 

obieqturi faqtorebis Sesabamisad.2 wvrilmani Secdomis gansazRvri-

sas aseve yuradReba unda mieqces nivTis sabazro Rirebulebasa da 

daSvebuli Secdomis gamosworebis simartives.3 aqve gaTvaliswinebul 

unda iqnes im Sedegis simZime, rac meore mxares gamosworebis Sedegad 

SeiZleba daawves. normis mizani, 77-e muxlis msgavsad, ukavSirdeba 

keTilsindisierebis princips da misi mizania daicvas xelSekrulebis 

mxare mciredi Secdomis gamo xelSekrulebis gabaTilebis Sedegisa-

gan. 

II. Secdoma gamoangariSebebSi 

Secdoma gamoangariSebaSi mocemulia maSin, rodesac nebis gamomv-

leni piri Secdomas uSvebs mis mier dasaxelebuli Tanxis (mag., nasy-

idobis Tanxa, qira, ijara da a.S.) an daangariSebis faqtorTan daka-

vSirebiT (mag., sxva valutis gacvlis kursi, gasaqiravebeli farTis 

kvadratuloba da a.S.). zogadi TvalsazrisiT, gamoTvlaSi Secdoma 

ar iZleva arc Secilebisa da arc Secdomis gamosworebis safuZvels, 

vinaidan, Tu piri TviTon arasworad daiangariSebs, amis safuZvel-

ze daadgens fass da SesTavazebs meore mxares, Tavis Tavze iRebs 

daangariSebaSi Secdomis daSvebis risks.4 winaaRmdeg SemTxvevaSi, mi-

viRebdiT absurdul samarTlebriv mdgomareobas, rodesac mxares 

SeeZleboda fasis calmxrivad araswori daangariSebis gamo xelSe-

krulebasTan mimarTebiT nebismier dros Secileba. erT-erTi mosaz-

rebiT, gamoTvlaSi mxaris daSvebuli Secdoma uTanabrdeba motivSi 

1 kereseliZe, uzogadesi cnebebi, 2009, gv. 339.

2 zoiZe, sk-is komentari, wigni I, mux. 77, gv. 235.

3  jorbenaZe, garigebaSi daSvebuli Secdomis saxeebi saqarTvelosa da germaniis samoqa-

laqo kodeqsebis mixedviT, marTlmsajuleba da kanoni #4-11, gv. 78.

4  ix. mag. germanuli sasamarTloebis praqtika BGH NJW 1998, 3192, 3193; NJW-RR 1987, 1306, 
1307; NJW-RR 1986, 569, 570; OLG Köln BeckRS 2012, 18441
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daSvebul Secdomas, rac TavisTavad ar iZleva Secilebis safuZ-

vels.5 78-e muxlis mixedviT, gamoangariSebebSi daSvebuli Secdomis 

gamosworebis moTxovnis ufleba mxares warmoeSoba maSin, rodesac 

gamoTvlis meTodi xelSekrulebis Semadgeneli nawilia. magaliTad, 

mxareebi Tanxmdebian, rom binis nasyidobis fasia X Tanxa dolar-

Si gadaxdis dRisTvis erovnuli bankis dadgenili kursiT larSi, 

xolo erT-erTi mxare erovnuli bankis kurss SemTxveviT SecdomiT 

uTiTebs. aseTi Secdomis mogvianebiT aRmoCena iZleva Sesworebis da 

ara Secilebis safuZvels. 

im SemTxvevaSi, rodesac daangariSebis safuZveli ar aris xelSe-

krulebis Semadgeneli nawili, gamoiricxeba 78-e muxlis moqmedeba. 

am dros, rogorc zemoT aRiniSna, saxezea dafaruli Secdoma daan-

gariSebaSi, rac nebis gamomvlenis riskis sferoSia da ganixileba mo-

tivSi daSvebul Secdomad. zog SemTxvevaSi da gansakuTrebiT maSin, 

rodesac xelSekrulebis orive mxare cdeba gamoTvlaSi (mag. mxares 

mSeneblobis xarjTaRricxva Sedgenili aqvs „maiqrosofT eqselis“ 

cxrilSi, cifrebi sworad Sedgenili, Tumca, „maiqrosofT eqse-

lis“ programaSi formula arasworadaa gawerili, ris gamoc sabo-

loo Tanxa arasworia), SesaZloa, saxeze iyos 73 „g“ muxlis mixedviT 

Secilebis ufleba. 

im SemTxvevaSi, rodesac nebis gamovlenis adresatma icis gamoTv-

laSi daSvebuli Secdomis Sesaxeb an arakeTilsindisierad dauSvebs 

amis codnis SesaZleblobas, moiazreba, rom saxezea misi mxridan 

uflebis borotad (dauSveblad) gamoyeneba, Tu is mxaris mier ar-

asworad daangariSebul SeTavazebaze Tanxmobas ganacxadebs.6 igi 

gansakuTrebiT maSin arRvevs keTilsindisierebis princips, rodesac 

xedavs, rom daangariSebaSi daSvebuli Secdoma nebis gamomvlenisTvis 

mZime finansuri Sedegis momtania.7 

5 Heinrichs, in Palandt BGB Komm. 66. Aufl., § 119 Rn. 19 ff. 
6 iqve. ix. aseve germaniis sasamarTlo praqtika BGH NJW 1998, 3192, 3194; NJW 1983, 1671, 1672.
7 ix. iqve.
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muxli 79. Secilebis namdviloba

1. Secileba unda moxdes Secilebis safuZvlis Setyobis momentidan 

erTi Tvis vadaSi.

2. Tu garigeba sacilo gaxda da Secdoma gamowveulia Secilebis 

uflebis mqone piris daudevrobiT, maSin igi valdebulia meore mxares 

aunazRauros garigebis baTilobiT warmoSobili ziani. zianis anazRau-

rebis valdebuleba ar warmoiSoba, Tuki meore mxarem icoda Secdomis 

Sesaxeb, an es ucnobi iyo misTvis daudevrobis gamo.

I. normis mizani .............................................................................................. 449 

II. Secilebis gamoricxva vadis gasvliT (79 I) ............................................ 450 

1. Secilebis vada ....................................................................................... 450 

2. vadis denis dasawyisi ............................................................................ 450 

3. mtkicebis tvirTi da samarTlebrivi Sedegi ...................................... 451 

III. zianis anazRaurebis moTxovnis ufleba (79 II) ...................................... 451 

1. zianis anazRaurebis uflebis Sinaarsi ............................................... 451 

2. winapirobebi ........................................................................................... 453 

3. zianis anazRaurebis moculoba ........................................................... 454 

4. zianis anazRaurebis gamoricxva .......................................................... 455 

5. xandazmuloba ......................................................................................... 455 

6. mtkicebis tvirTi .................................................................................. 456 

I. normis mizani 

79-e muxli Secilebis vadasTan erTad awesrigebs Secilebis SemTx-

vevebSi zianis anazRaurebis moTxovnis SesaZleblobas. 79 I muxlSi 

moxseniebuli Secilebis vada vrceldeba 72-80-e muxlebis mimarT 

da igi ar gamoiyeneba motyuebiT an iZulebiT dadebuli garigebebis 

Secilebisas, sadac gansxvavebuli, specialuri vadebia dawesebuli.

maSin, rodesac mocemulia 72-80-e muxlebiT gansazRvruli ar-

sebiTi Secdoma, garigeba ar xdeba avtomaturad baTili, aramed 

moiTxoveba uflebamosili piris mier misi Secileba. Secileba xdeba 

calmxrivi miRebasavaldebulo nebis gamovleniT, rac garigebas ba-

Tilad aqcevs sawyisi momentidan. es konstruqcia samarTlebrivad 

ara mxolod imitomaa gamarTlebuli, rom kerZo avtonomiis far-

glebSi yoveli mxare TviTon aris sakuTar qmedebaze pasuxismgebeli 

da amasTan erTad, meore mxaris garigebis namdvilobisadmi ndobis 

principi unda iqnes daculi, aramed TviTon SecdomaSi myofi piric 

SesaZloa dainteresebuli iyos garigebis namdvilobis SenarCunebiT. 

aseTi SemTxveva SesaZloa mocemuli iyos, magaliTad, maSin, rodesac 

garigebis sagani bazarze gaZvirdeba an deficitSi aRmoCndeba. 
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II. Secilebis gamoricxva vadis gasvliT (79 I)

1. Secilebis vada 

79 I muxli Secilebis vadad gansazRvravs erT Tves im momen-

tidan, rodesac Secilebaze uflebamosili piri Seityobs Secileb-

is safuZvlis Sesaxeb. gansxvavebiT sxva qveynebis mowesrigebisagan, 

sadac Secilebaze uflebamosili piri valdebulia dauyovnebliv1 

Seatyobinos meore mxares Secileba, qarTvelma kanonmdebelma 

SecilebisTvis gonivrul vadad miiCnia erTi Tve. vadebis amgvar 

gansazRvras aqvs Tavisi dadebiTi da uaryofiTi mxareebi. kerZod, 

dadebiTia is, rom martivia vadis gamoTvla da sasamarTlos mouw-

evs mxolod daadginos is faqti, Tu rodis gaxda Secilebaze ufle-

bamosili pirisTvis cnobili Secilebis safuZvlis Sesaxeb, maSin, 

rodesac, magaliTad, germanul samarTalSi yovelTvis sadavoa is, 

Tu ramdenad „dauyovnebliv“ Seatyobina erTma mxarem meores. uary-

ofiTi faqtori aris is, rom Secilebaze uflebamosil pirs eZleva 

Secilebis uflebiT spekulirebis SesaZlebloba iseT xelSekrulebis 

sagnebTan, romlebic eqvemdebarebian fasTa xSir cvalebadobas. am 

SemTxvevebSi arakeTilsindisier mxares eZleva SesaZlebloba Secile-

ba ara imwamsve ganaxorcielos, aramed erTi Tvis ganmavlobaSi 

daelodos mis sasargeblod mdgomareobis Secvlas, ramac SesaZloa 

meore mxare daazaralos. aseT SemTxvevaSi Secilebaze uflebamosili 

piris moqmedeba SesaZloa Sefasdes 115-e muxliT uflebis borotad 

gamoyenebad da zog SemTxvevaSi mas daekisros zianis anazRaurebac. 

maSasadame, Secilebis safuZvlis arsebobisas, Secilebis gancxadeba 

mxaris movaleobaa, romelic mas ekisreba im SemTxvevaSi, rodesac 

gadawyvetili aqvs garigebis Secileba. 

Secilebis uflebis mimarT moqmedebs 128 III muxliT gansazRvruli 

saerTo xandazmulobis vada.2 es niSnavs imas, rom mxares 10 wlis gan-

mavlobaSi aqvs Secilebis ufleba, Tu igi Seityobs Secilebis safuZ-

vlis Sesaxeb.

2. vadis denis dasawyisi 

Secilebis vadis dena iwyeba maSin, rodesac Secilebaze ufleba-

mosili piri Seityobs Secilebis safuZvlis Sesaxeb. mniSvneloba ar 

eniWeba imas, pirma icis Tu ara, Tu romeli konkretuli samarTle-

brivi safuZvliT aqvs Secilebis ufleba an ramdenad ganxorciele-

badia es safuZveli.3 im SemTxvevaSic ki, rodesac mxares varaudi an 

1 mag. germaniis samoqalaqo kodeqsis 121-e muxli.

2  kereseliZe, uzogadesi cnebebi, 2009, gv. 339, zoiZe, sk-is komentari, wigni I, mux. 79, gv. 236.

3 Heinrichs, in Palandt BGB Komm. 66. Aufl., § 121 Rn. 2.  
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eWvi aqvs Secilebis safuZvlis arsebobis Sesaxeb, Secilebis vadis 

dena ar iwyeba.4 Tumca, meore mxriv, ar aris aucilebeli, rom mxarem 

safuZvlis arsebobis Sesaxeb sruli WeSmariteba icodes. sakmarisia, 

Tu Secilebaze uflebamosili piri „sando informaciis“ safuZvelze 

aRniSnulis Sesaxeb informirebulia, raSic eWvis Setanis safuZveli 

mas veRar eqneboda.5 Secilebaze uflebamosil pirs aseve ar ekisre-

ba raime valdebuleba, rom Caataros kvleva savaraudod arsebuli 

Secilebis safuZvlis Sesaxeb.6 zemoTqmulis paralelurad aRsaniS-

navia, rom Secdomis daudevrobiT arcodnac ar iZleva Secilebis 

vadis denis safuZvels.7 

warmomadgenelis mier Secilebis safuZvlis codna Seeracxeba 

Secilebaze uflebamosil warmodgenil pirs (arg. 166 I), imis gaTval-

iswinebiT, Tu ra moculobiT aris warmomadgeneli piri mindobilo-

bis safuZvelze Secilebaze uflebamosili.8 

3. mtkicebis tvirTi da samarTlebrivi Sedegi

 

im SemTxvevaSi, Tu Secilebis adresati mxare uTiTebs, rom 

Secilebis gancxadeba vadis darRveviT iqna gacxadebuli, maSin man 

unda daasabuTos da daamtkicos Secilebaze uflebamosili piris 

mier Secilebis safuZvlis Setyobis momenti,9 xolo Tavis mxriv 

Secilebaze uflebamosilma pirma unda daasabuTos Secilebis 

safuZvlis arseboba da daamtkicos, rom Secileba erTi Tvis vadaSi 

ganaxorciela.10 

79 I muxliT gaTvaliswinebuli Secilebis vada unda Semowmdes 

normis Semfardebeli organos (mag., sasamarTlo) mier sakuTari ini-

ciativiT.11 vadis gasvlis Semdgom Secilebis ufleba qarwyldeba da 

Secilebis gancxadeba samarTlebrivi Sedegis armqonea. 

III. zianis anazRaurebis moTxovnis ufleba (79 II) 

1. zianis anazRaurebis uflebis Sinaarsi 

 

79 II muxlis mizania samoqalaqo brunvis dacva, sadac norma icavs 

im piris interess, romelsac 72-80-e muxlebis safuZvelze Secilebu-

li garigebis namdvilobis mimarT ndoba gaaCnda. Sesabamisad, zianis 

4 dasaxlebuli naSromi.

5 Sdr. BGH DB 1967, 1807 
6 Heinrichs, in Palandt BGB Komm. 66. Aufl., § 121 Rn. 2. 
7 iqve.

8 iqve, ix. aseve BGH MDR 1965, 646. 
9 BGH WM 1983, 825, 826.
10 Wendtland, Beck’scher Online-Kommentar BGB, § 121, Rn. 12.
11 Heinrichs, in Palandt BGB Komm. 66. Aufl., § 121 Rn. 2.  
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anazRaurebaze valdebulia is piri, romelmac kontrahentis garigeb-

is namdvilobis mimarT arsebuli ndoba daarRvia. am dros saxezea 

pasuxismgebloba usafuZvlo ndobis gaCenisTvis, rac gulisxmobs 

imas, rom mxarem Tavisi nebis gamovlenis naklovanebiT warmoSobili 

riskebiT SeiZleba gamoiwvios meore mxaris mier konkretuli qmedeb-

is an umoqmedobis ganxorcieleba, risTvisac is pasuxs agebs, miuxe-

davad imisa, miuZRvis Tu ara brali SemdgomSi konkretuli Sedegis 

dadgomaSi. Sesabamisad, zianis anazRaurebis winapiroba araa val-

debuli piris braleuloba. 

kanonis teqstis mixedviT, saqme exeba zianis anazRaurebis iseT 

moTxovnebs, romlebic gamomdinareobs mxaris mier daSvebuli Sec-

domidan, kerZod, 72-e-80 muxlebis Semadgenlobidan. Tumca, 79 II 

muxlis moqmedeba SesaZlebelia gavrceldes aseve e.w. „moqmedebis 

sakuTari sferodan“ warmoSobili zianis anazRaurebis sxva kanoniT 

gansazRvrul da aseve ganusazRvrel SemTxvevebze.12 aseTi SemTxveve-

bi, SesaZloa, iyos Semdegi: a) 79 II SeiZleba gamoyenebul iqnes maSin, 

rodesac nebis gamovlena mxarisgan gauTviTcnobiereblad gava misi 

sferodan (mag., magidaze datovebul werils mdivani agzavnis Sec-

domiT xelmZRvanelisgan daukiTxavad). am dros, Tu meore mxares mi-

adgeba raime ziani, ufleba eqneba anazRaureba moiTxovos 79 II muxlis 

mixedviT;13 b) 79 II muxlis moqmedebis sferoSi SesaZloa moxvdes aseve 

iseTi SemTxveva, rodesac erTma mxarem meores dasabuTebuli ndo-

ba gauCina, rom xelSekruleba daideboda,14 ris gamoc meore mxarem 

xelSekrulebis dadebis molodinSi gaswia xarjebi, Tumca, pirvelma 

mxarem (arabraleulad) xelSekruleba ar dado. 317 II muxlis mixed-

viT pasuxismgeblobisagan gamijvnisaTvis: 79 II muxlisgan gansxvave-

biT, 317 II muxli moiTxovs braleulobis arsebobas. Tumca, 79 II da 

317 II muxlebi yovelTvis ar gamoricxavs erTmaneTs da SesaZloa zog 

SemTxvevaSi mocemuli iyos orive normis gamoyenebis sfero; g) 79 II 

muxlis moqmedebis farglebSi moiazreba aseve SemTxveva, rodesac 

qmeduunaro warmomadgenlis mier gamovlenili naklovani nebis gamo 

mesame pirs miadgeba ziani. am SemTxvevaSi pasuxs agebs warmodgenili 

piri, vinaidan Secdoma misi moqmedebis sferodan gamomdinareobs;15 d) 

79 II muxlis gamoyeneba SeiZleba moiazrebdes valdebulebis Sesrule-

bas sawyisi SeuZleblobis SemTxvevebSi, maSin, rodesac, magaliTad, 

garigebis sagani xelSekrulebis dadebamde ganadgurda.16 

12  normis gamoyenebis sferosTan dakavSirebiT SeadareT MüKo/Armbrüster, 7. Auflage 2015, § 
122, Rn. 4.

13 Sdr. MüKo/Armbrüster, 7. Auflage 2015, § 122, Rn. 6.
14 Sdr. iqve, Rn. 7.
15 Sdr. iqve, Rn. 8.
16 Sdr. iqve, Rn. 11.
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2. winapirobebi

a) garigebis baTiloba 

79 II muxlis gamoyenebis winapirobaa 72-80-e muxlebis mixedviT 

garigebis namdvili Secileba, romlis mixedviTac garigeba sawyisi 

momentidan baTildeba. norma ar gamoiyeneba motyuebiT an iZulebiT 

dadebuli garigebis Secilebis SemTxvevebSi. 

b) zianis anazRaurebaze uflebamosili da valdebuli pirebi

 

79 II muxlis mixedviT zianis anazRaurebaze valdebulia is piri, 

romlis nebis gamovlenac 72-80-e muxlebis mixedviT sacilos xdis 

garigebas; warmomadgenlobis SemTxvevaSi zianis anazRaurebaze val-

debulia warmodgenili piri. 

miRebasavaldebulo nebis gamovlenis SemTxvevebSi zianis anazRau-

rebaze uflebamosilia is piri, romelmac miiRo gamovlenili neba. 

es wesi moqmedebs aseve mesame piris sasargeblod dadebuli xelSe-

krulebis SemTxvevaSic. aramiRebasavaldebulo nebis gamovlenis 

SemTxvevebSi zianis anazRaurebaze uflebamosilia nebismieri piri, 

romelsac ndoba gauCnda gamovlenili nebis sisworis mimarT da amis 

gamo ziani miadga. 

TviTon nebis gamomvleni piri ar aris zianis anazRaurebaze ufle-

bamosili; Tumca, im SemTxvevaSi, rodesac man (sawyisi momentidan) 

baTili garigebis safuZvelze meore mxaris mimarT (sasargeblod) 

gaswia danaxarji, SeuZlia moiTxovos mxolod usafuZvlo gamdidre-

bis normebis safuZvelze misi anazRaureba. xolo, im SemTxvevaSi, Tu 

meore mxare Secilebis safuZvels braleulad gamoiwvevs, gamoiricx-

eba zianis anazRaurebis moTxovna 79 II muxlis mixedviT. 

g) mizezobrivi kavSiri

 

79 II muxlis mixedviT, zianis anazRaurebis moTxovnis mniSvnelovani 

winapirobaa mizezobrivi kavSiris arseboba, rac gulisxmobs imas, rom 

meore mxaris (Secilebis adresatis) an mesame pirisadmi warmoSobi-

li ziani unda iyos mizezobriv kavSirSi garigebis arsebobis mimarT 

ndobis xelyofasTan. sxva sityvebiT rom iTqvas, meore mxarisadmi 

warmoSobili ziani unda momdinareobdes garigebis namdvilobis mi-

marT arsebuli misi ndobis darRvevidan. 79 II 2 muxlis mixedviT, es 

SemTxveva ar aris saxeze maSin, rodesac „meore mxarem icoda Sec-

domis Sesaxeb, an es ucnobi iyo misTvis daudevrobis gamo“. „daudev-

robaSi“ igulisxmeba meore mxaris mier Secilebis safuZvlis braleu-

li arcodna. swored amitom, garigebis orive mxaris mier Secilebis 
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SemTxvevaSi, zianis anazRaurebis moTxovna 79 II 1 muxlis mixedviT 

gamoiricxeba, vinaidan verc erTi mxare ver miuTiTebs imaze, rom mas 

ndoba garigebis namdvilobis mimarT gaaCnda. 

3. zianis anazRaurebis moculoba 

zianis anazRaurebis odenobis gamoTvlisTvis gamoiyeneba zianis 

anazRaurebis Sesaxeb kodeqsis centraluri norma − 394 I muxli. im 

SemTxvevaSi, Tu zianis anazRaurebaze uflebamosili piri daarRvevs 

gulisxmierebis princips, romlis mixedviTac Tavisi moqmedebiT ev-

aleba zianis Semcirebis valdebuleba (mag., miiRos zomebi, rom zianis 

odenoba ar gaizardos), maSin pasuxismgebloba (da Sesabamisad zianis 

odenoba) ganisazRvreba Tanabraleulobis Sesaxeb 415-e muxliT. 

79 II 1 muxlis mixedviT, anazRaurebadi zianis farglebi SezRud-

ulia. anazRaurdeba is ziani, romelic mxares warmoeSva imis Sede-

gad, rom endo meore mxaris gamovlenili nebis namdvilobas. anu, 

anazRaurdeba e.w. „ndobis gaumarTleblobidan warmoSobili ziani“ 

(negatiuri interesi) da ara garigebis SeusruleblobiT gamowveuli 

ziani.17 e.w. „ndobis gaumarTleblobidan warmoSobili zianis“ qveS 

unda gavigoT ziani, romelic mxares imis Sedegad warmoeSoba, rom 

endo partnioris winadadebas da samarTlebriv boWvaSi Sevida masTan. 

zianis anazRaurebam mas unda aRudginos is mdgomareoba, romelSic 

is iqneboda, saerTod rom ar daedo garigeba. Sesabamisad, anazRau-

rebadi ziani moicavs im yvela qonebriv danakliss, rac dazaralebul 

pirs mas Semdeg warmoeSva, rac nebis gamovlenis namdvilobas endo da 

misi Semdgomi moqmedeba am ndobis safuZvelze ganaxorciela.18 

zianis anazRaurebis gansazRvrisaTvis mniSvnelovania is, gauares-

da Tu ara dazaralebuli piris qonebrivi mdgomareoba im moqme-

debebis Sedegad, rac man garigebis namdvilobisadmi ndobis gamo 

ganaxorciela, an Tavi Seikava ganxorcielebisgan.19 Sesabamisad, anaz-

Raurebadi ziani Seadgens ara mxolod gaweul danaxarjebs, aramed 

aseve mogebasac, romelic dazaralebulma pirma imis Sedegad da-

karga, rac garigebis namdvilobisadmi ndobis gamo sxva garigebaSi 

ar Sevida.20 Tumca, piri, romelsac ziani adgeba garigebis baTilo-

bis Sedegad, ar unda Cadges imaze ukeTes mdgomareobaSi, vidre is 

iqneboda, garigeba rom namdvili yofiliyo. amis gamo 79 II 1 muxlis 

mixedviT, ar anazRaurdeba Sesrulebis interesi (e.w. „pozitiuri in-

teresi“). am ukanasknelis anazRaurebisas zianis iseT saxesTan gvaqvs 

saqme, romelsac piri ganicdis imis Sedegad, rodesac xelSekruleba 

17 zoiZe, sk-is komentari, wigni I, 1999, gv. 237.

18 BGH NJW 1984 1950.
19 BGH NJW 1984, 1950, 1951.
20 igive gadawyvetileba. 
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ar sruldeba. Sesrulebis interesis anazRaureba pirs ayenebs aseve 

iseT mdgomareobaSi, romelSic igi iqneboda xelSekruleba jerovnad 

rom Sesrulebuliyo. 79 II 1 muxlis mixedviT, zianis anazRaurebisas, 

zianis anazRaurebadi odenoba im SemTxvevaSic ver iqneba Sesrulebis 

interesze meti, rodesac is ufro naklebia, vidre ndobis interesi 

(e.w. negatiuri interesi). magaliTad, maSin, rodesac piri Secilebu-

li garigebis Sedegad 1000 lars moigebda, ver moiTxovs 2000 laris 

zianis anazRaurebas imaze miTiTebiT, rom sxva ufro sarfian garige-

bas dadebda, rom ar hqonoda ndoba (ukve gabaTilebuli) garigebis 

namdvilobis mimarT. 

zemoaRniSnul wess Semdgomi dasabuTeba udevs safuZvlad: zianis 

anazRaurebaze uflebamosili piri nebis gamovlenis Secilebis 

(garigebis gabaTilebis) Sedegad ar unda Cadges imaze ukeTes mdgo-

mareobaSi, vidre is iqneboda, garigeba sacilo rom ar gamxdariyo. 

sawinaaRmdegos daSvebis SemTxvevaSi, zianis anazRaurebaze valdebul 

pirs Secilebis uflebis gamoyeneba ufro metad daazianebda, vidre 

am uflebis gamouyenebloba, rac usamarTlo iqneboda. Sesabamisad, 

usamarTlo iqneboda iseTi zianis anazRaureba, romelic kontrahen-

tis Sesrulebis interess cdeba. 

4. zianis anazRaurebis gamoricxva

79 II 2 muxlis mixedviT, zianis anazRaurebis moTxovna gamoiricx-

eba maSin, rodesac dazaralebulma pirma icoda Secdomis (garigebis 

baTilobis safuZvlis) Sesaxeb an es misTvis ucnobi iyo daudevrobis 

gamo. am SemTxvevaSi dazaralebuli piris samarTlebrivi interesi ar 

imsaxurebs dacvas. winadadebaSi moxseniebuli „arcodna daudevro-

biT“, gulisxmobs gaufrTxileblobiT arcodnas, rac saerTo cnebaa 

mTliani kerZo samarTlis sistemisTvis. zianis anazRaurebis moTx-

ovnis gamoricxvisaTvis sakmarisia nebismieri saxis, maT Soris msubu-

qi gaufrTxileblobis arsebobac. aRniSnuli ki gulisxmobs imas, rom 

uflebamosili piri saTanado gulmodginebis gamovlenis SemTxvevaSi 

SeamCnevda saciloobis safuZvels. codna exeba garigebis Secilebis 

safuZvlis − „Secdomis“ Sesaxeb informaciis qonas da ara nebis ga-

momvlenis namdvili nebis, im SemTxvevaSi, Tu nebis mimRebi mixvda neb-

is gamomvlenis namdvil nebas. Tu Semdgom igi sacilo gaxada daSve-

buli Secdomis gamo, 79 II 1 muxlis gamoyenebis winapirobebi isedac 

ar iqneba saxeze. amasTanave, 79 II 2 muxlis winapirobebis arseboba 

gamoricxavs 415-e muxlis moqmedebas. 

5. xandazmuloba

zianis anazRaurebis moTxovnaze vrceldeba xandazmulobis is 

19
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vada, rac gavrceldeboda im Sesrulebis moTxovnis mimarT, garigeba 

baTili rom ar yofiliyo21 — 3 weli, uZrav qonebasTan dakavSirebuli 

baTili garigebis SemTxvevaSi 6 weli. 

6. mtkicebis tvirTi 

 

dazaralebulma pirma unda daasabuTos da daamtkicos, rom neb-

is gamovlenis Secileba namdvilia da is nebis gamovlenis adresa-

ti an mesame (garigebasTan dakavSirebuli) piria. masve ekisreba imisi 

dasabuTebisa da mtkicebis valdebuleba, rom dairRva misi nebis ga-

movlenis (garigebis) namdvilobisadmi arsebuli ndoba da garigebis 

baTilobis gamo mas miadga ziani. nebis gamomvlenma pirma ki, Tavis 

mxriv, unda daasabuTos da daamtkicos, rom a) saxezea 79 II 2 muxlis 

mixedviT zianis anazRaurebis gamoricxvis winapirobebi; b) zianis 

anazRaurebis moculoba Sesrulebis interesis zRvars cdeba; g) 

zianis anazRaurebaze uflebamosilma pirma daarRvia zianis Semcire-

bis valdebuleba (415); d) zianis anazRaurebaze uflebamosilma pirma 

(srulad an nawilobriv) Tavad gamoiwvia Secilebis safuZveli. 

 

21 Sdr. BGHZ 57, 191, 196 = NJW 1972, 95.

22
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muxli 80. Secdoma Suamavlis mizeziT

nebis gamovlena, romelic arasworad iqna Setyobinebuli Suamavlad 

gamoyenebuli piris mier, SeiZleba sacilo gaxdes imave pirobebiT, rac 

73-e muxlis mixedviT SecdomiT dadebuli garigeba.

I. normis mizani da daniSnuleba ...................................................................457

II. me-80 muxliT Secilebis winapirobebi .....................................................457

1. Suamavali piri ........................................................................................457

2. Setyobineba Suamavali piris meSveobiT ...............................................457

3. nebis gamovlenis gaucnobiereblad SecdomiT

   Setyobineba ..............................................................................................458

4. nebis adresatis mier namdvili nebis arcodna ....................................459

III. samarTlebrivi Sedegi ...............................................................................459

I. normis mizani da daniSnuleba 

miRebasavaldebulo nebis gamovlena araTanmyofi pirebis mimarT 

namdvilia maSin, rodesac is miuva nebis gamovlenis adresats (51 I). 

me-80 muxli icavs nebis gamovlenis adresatis ndobas, rom masTan 

Suamavlis meSveobiT misuli neba namdvili da sworia. Sesabamisad, 

nebis gamomvlen pirs ekisreba Suamavlis mier nebis arasworad Se-

tyobinebis riski. Tumca, nebis gamomvlen pirs ufleba aqvs, araswo-

rad Setyobinebuli nebis gamovlena sacilo gaxados. 

norma samarTlebrivi SinaarsiTa da SedegiT ukavSirdeba 73-e 

muxlSi mowesrigebul Secdomis saxeebs. amis gamo me-80 muxli ar Sei-

Zleba CaiTvalos Secdomis calke saxed. 

II. me-80 muxliT Secilebis winapirobebi

1. Suamavali piri 

nebis gamomvleni piri nebis Sesatyobileblad (gadasacemad) unda 

iyenebdes fizikur an iuridiul pirs. Suamaval pirSi moazrebul 

unda iqnes ara mxolod fizikuri piri, aramed nebismieri iuridiuli 

piri, romelTa saqmianobasac warmoadgens ucxo nebis gadacema1 (fos-

ta, sakuriero momsaxureba da a.S.).

2. Setyobineba Suamavali piris meSveobiT 

me-80 muxli gamoiyeneba im SemTxvevebSi, rodesac nebis gamomv-

leni piri Tavis nebas mesame (Suamavali) piris meSveobiT gadascems/

atyobinebs. maSasadame, Suamavali piri nebis adresats gadascems ucxo 

1 kereseliZe, uzogadesi cnebebi, 2009, gv. 336. 

1

2

3

4
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6

7

8

nebas. amis gamo, norma ar gamoiyeneba im SemTxvevebSi, rodesac mesame 

piri warmomadgenlobiTi uflebamosilebiT moqmedebs, vinaidan war-

momadgeneli avlens sakuTar nebas da ar gadascems sxvis nebas.

norma moqmedebs mxolod mesame pirebis (Suamavlebis) mier nebis 

gamovlenis arasworad gadacemis mimarT. misi Semadgenloba ar moi-

cavs iseT SemTxvevebs, rodesac nebis gamovlenis gadasacemad CarTu-

lia nebis gamovlenis adresatis Suamavali, romelic Setyobinebul 

nebas Semdgom arasworad gadascems.2 igive wesi unda gavrceldes 

aseve im SemTxvevebSi, rodesac eleqtronuli saxiT gagzavnili neb-

is gamovlena Secvlili saxiT misdis nebis gamovlenis adresats. am 

SemTxvevaSi unda ganvasxvaoT Semdegi: Tu nebis gamovlena teqnikuri 

xarvezis gamo modificirebas ganicdis manam, sanam is moxvdeba nebis 

gamovlenis adresatis gavlenis sferoSi (meilboqsSi, serverze da 

a.S.), nebis gamomvleni piri atarebs nebaSi Secdomis daSvebis risks. 

es riski gadadis nebis gamovlenis adresatze maSin, rodesac nebis 

gamovlena ukve misi gavlenis sferoSia, Sesabamisad, me-80 muxlic 

aRar gamoiyeneba. 

3. nebis gamovlenis gaucnobiereblad SecdomiT Setyobineba 

me-80 muxliT Secilebis namdvilobis winapirobaa aseve is, rom 

Suamavali piri gaucnobiereblad SecdomiT gadascems gamovlenil 

nebas nebis gamovlenis adresats. im SemTxvevaSi, Tu Suamavali piri 

gacnobierebulad Secvlis nebis gamovlenis Sinaars, gamoiricxeba 

me-80 muxlis moqmedeba.3 aseT SemTxvevaSi Suamavali piri ara ucxo 

nebas gadascems, rogorc amas me-80 muxli moiTxovs, aramed mxolod 

surs, rom mis mier modificirebuli (sakuTari) neba Seracxos nebis 

gamomvlenis realur nebad. am SemTxvevaSi Cveulebriv gamoiyeneba 111 

I muxlis wesi, rodesac garigebis namdvilobisTvis saWiroa warmodge-

nili piris mowoneba. 

rac Seexeba nebis gamomvleni piris pasuxismgeblobas, imis gamo, 

rom man daarRvia nebis gamovlenis adresatis ndoba (da vinaidan is 

mis saqmianobaSi CarTuli pirebis moqmedebaze pasuxismgebelia 396-e 

muxlis mixedviT), ganisazRvreba winasaxelSekrulebo urTierTobeb-

is braliT (culpa in contrahendo), 79 II 1 muxlis analogiis wesiT gamoy-

eneba aq gamoiricxeba. 

me-80 muxli moqmedebs aseve im SemTxvevebSi, rodesac nebis gamov-

lenis SecdomiT gadacema xdeba araswori adresatis mimarT.4 

2 Sdr. MüKo/Armbrüster, 7. Auflage 2015, § 120, Rn. 7.
3 Sdr. iqve, Rn. 4.

4  zoiZe, samoqalaqo kodeqsis komentari, wigni pirveli, 2002, gv. 238; kereseliZe, uzog-

adesi cnebebi, 2009, gv. 336. 
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4. nebis adresatis mier namdvili nebis arcodna 

nebis adresatma ar unda icodes nebis gamomvlenis namdvili nebis 

Sesaxeb. im SemTxvevaSi, Tu man es icis, CaiTvleba, rom masTan mivida 

mxaris namdvili neba, miuxedavad imisa, rom es neba SecdomiT iqna 

Setyobinebuli (argumenti: falsa demonstratio non nocet). am SemTxvevaSi 

me-80 muxlis moqmedebis gamoricxvisaTvis gadamwyvetia nebis adre-

satis pozitiuri codna, rac gulisxmobs imas, rom, Tu mas saTanado 

gulisxmierebis gamoCenis SemTxvevaSi unda Seetyo da (gaufrTxile-

blobiT) ar Seityo Secdomis Sesaxeb, aRar gamoiricxeba me-80 muxlis 

moqmedeba da nebis gamomvlen pirs mainc SeuZlia ganacxados Secile-

ba, Tumca gamoiricxeba 79 II 1 muxlis moqmedeba da nebis adresati 

veRar moiTxovs zianis anazRaurebas. 

III. samarTlebrivi Sedegi 

im SemTxvevaSi, Tu mocemulia me-80 muxlis winapirobebi, nebis ga-

momvlen pirs SeuZlia, ganacxados Secileba me-80 muxlis mixedviT; 

nebis gamovlenis adresats unarCundeba zianis anazRaurebis moTx-

ovnis ufleba 79 II 1 muxlis Tanaxmad. Suamavali piris pasuxismge-

bloba ganisazRvreba nebis gamomvlensa da mas Soris arsebuli Sida 

urTierTobis safuZvelze.5 Suamavali piris mier ganzrax araswori 

nebis Setyobinebis SemTxvevaSi zianis anazRaurebaze uflebamosili 

pirebi arian rogorc nebis gamomvleni, aseve nebis gamovlenis adre-

sati da pasuxismgebloba am SemTxvevaSi ganisazRvreba deliqturi 

pasuxismgeblobis normebiT. 

5 Sdr. MüKo/Armbrüster, 7. Auflage 2015, § 120, Rn. 8.

9
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muxli 81giorgi rusiaSvili

II. motyuebiT dadebuli garigebani

muxli 81. cneba 

1. Tu piri garigebis dadebis mizniT moatyues, igi uflebamosilia 

moiTxovos am garigebis baTiloba. es xdeba maSin, roca aSkaraa, rom mo-

tyuebis gareSe garigeba ar daideboda.

2. Tu erTi mxare dums im garemoebaTa gamo, romelTa gamJRavnebis 

drosac meore mxare ar gamoavlenda Tavis nebas, maSin motyuebuls 

SeuZlia moiTxovos garigebis baTiloba. gamJRavnebis valdebuleba 

arsebobs mxolod maSin, roca mxare amas elodeboda keTilsindisi-

erad.

I. zogadi debulebebi ....................................................................................460 

1. normis mizani da Sinaarsi .....................................................................460

2. gamoyenebis sfero .................................................................................461

II. motyuebiT dadebuli garigebis winapirobebi ........................................462

1. obieqturi Semadgenloba ......................................................................462

a) mcdari warmodgenis Seqmna an faqtebis 

   damaxinjeba .........................................................................................462

b) mizezSedegobrioba ...........................................................................464

g) motyueba dumiliT, 81 II ...................................................................466

2. marTlwinaaRmdegoba .............................................................................467

3. subieqturi Semadgenloba .....................................................................468

III. samarTlebrivi Sedegebi ..........................................................................471

IV. konkurencia ..............................................................................................471

1. Secdomis safuZvliT Secileba ............................................................471

2. naklovani Sesrulebidan warmoSobili

   pasuxismgebloba .....................................................................................472

3. kanonsawinaaRmdego garigeba ................................................................473

4. zianis anazRaurebis moTxovnebi ..........................................................473

V. mtkicebis tvirTi .....................................................................................473

I. zogadi debulebebi

1. normis mizani da Sinaarsi

81-e muxlis mixedviT, garigebis safuZvlad qceuli mcdari war-

modgena pirs aniWebs Secilebis uflebas, Tu is gamowveulia misi 

kontrahentis mxridan motyuebiT.1 garigebis dadebisas motyueba 

1  ix. motyuebiT dadebul garigebasTan dakavSirebiT Wanturia, samoqalaqo samarTlis 

zogadi nawili, 2011, gv. 376 da Semdgomni; zoiZe, sk-is komentari, wigni I, mux. 81, gv. 239 

da Semdgomi; SedarebiT-samarTlebrivi kuTxiT mimoxilvisaTvis Sdr. kereseliZe, kerZo 

1
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xelyofs garigebis monawilis ndobas meore mxaris keTilsindisier 

qcevasTan dakavSirebiT2 da aqedan gamomdinare, xelyofs nebis gamov-

lenis Tavisuflebas. es danawesi emyareba mosazrebas, rom nebis gamo-

vlena mxolod maSin SeiZleba iyos samudamod namdvili, rodesac misi 

gamovlenis gadawyvetileba mxares miRebuli aqvs damoukideblad, sa-

kuTari garigebismieri TviTgansazRvris farglebSi.3 

nebis gamovlenis Tavisuflebis SezRudvis momenti erTmaneTs 

amsgavsebs SecdomiT da motyuebiT dadebul garigebebs, Tumca gansx-

vaveba mdgomareobs imaSi, rom motyuebis SemTxvevaSi xelyofa me-

ore mxaris ganzraxi moqmedebiT xdeba.4 gansxvavebiT Secdomisagan, 

rodesac nebis naklis wyaro misi gamomvlenelia, motyuebisas nebis es 

nakli ganpirobebulia garigebis meore mxaris samarTlebrivad gasa-

kicxi moqmedebiT, romlis mizanic Tavidanve nebis gamomvlenelisaT-

vis araswori warmodgenis Seqmnaa.5 am dros erTi mxare meores Tavisi 

Segnebuli moqmedebiT gamostyuebs xolme nebis gamoxatvas. aqedan 

gamomdinare, motyuebisas, nebis gamoxatvis Tavisufleba, romelic 

mxareTa kerZo avtonomiidan warmodgeba, gacilebiT ufro metad 

aris xelyofili, vidre Secdomisas, rac motyuebuls upirobod ani-

Webs xelSekrulebis baTilobis moTxovnis uflebas.6 

2. gamoyenebis sfero

81-e muxli moqmedebs yvela saxis nebis gamoxatvis mimarT rogorc 

miRebasavaldebulos, ise aramiRebasavaldebulos, gacxadebulis, Tu 

konkludenturis.

samarTlis uzogadesi sistemuri cnebebi, 2009, gv. 340-e da Semdgomi. 

2 Sdr. mux. 83 26-e veli.

3 Wendtland, in Beck OK BGB, 39. Aufl., 2016, § 123 Rn. 1.
4  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 376; kikoSvili, nebis nakli 

qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri gamocema 2008, gv. 17; 

saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 maisis #as-198-186-2014 ganCineba; saqa-

rTvelos uzenaesi sasamarTlos 2015 wlis 6 maisis #as-1214-1156-2014 gadawyvetile-

ba; saqarTvelos uzenaesi sasamarTlos 2013 wlis 25 martis #as-1350-1275-2012 gad-

awyvetileba.

5  zoiZe, sk-is komentari, wigni I, 2002, mux. 81, gv. 240; Wanturia, samoqalaqo samarTlis 

zogadi nawili, 2011, gv. 377; arasworia Tbilisis saapelacio sasamarTlos 2011 wlis 30 

noembris #2b/2103-11 gadawyvetilebaSi gamoTqmuli mosazreba, rom motyuebiT gamox-

atuli neba erT rangSi unda davayenoT ZilSi an hipnozur mdgomareobaSi gamoxatul 

nebasTan. am SemTxvevebSi problemuria moqmedebis neba, xolo motyuebis SemTxvevaSi 

boWvisa an garigebis neba, amitomac moqmedebis nebis gareSe gamoxatuli neba saerTod ar 

arsebobs, xolo motyuebis safuZvelze gamoxatuli neba mxolod saciloa (ix. 22-e veli).

6  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 377; Wanturia, Sesavali saqa-

rTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 378; Sdr. aseve kikoSvili, nebis 

nakli qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri gamocema 2008, gv. 

17; jorbenaZe, Secdoma garigebaSi, paraleli sxva samarTlebriv institutebTan, samarT-

lis Jurnali #1/2011, gv. 193 da Semdgomi; saqarTvelos uzenaesi sasamarTlos 2013 wlis 

25 martis #as-1350-1275-2012 ganCineba.

2
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motyuebiT dadebuli garigebisas Cveulebriv saxeze gvaqvs aseve 

TaRliToba sisxlis samarTlis kodeqsis 180-e muxlis gagebiT, Tumca 

samoqalaqo-samarTlebrivi da sisxlissamarTlebrivi Semadgenlobebi 

srulad urTierTmfaravi ar aris7 (ix. 29-e veli; mux. 82 1-li veli).

gansxvavebiT moCvenebiTi garigebisgan, romelic dadebulia ise, 

rom mxareebs am garigebidan gamomdinare Sedegis dadgoma ar surT8, 

motyuebiT dadebuli garigebis SemTxvevaSi orive mxares surs xelSe-

krulebiT dasaxuli miznis miRweva, Tumca es mxolod motyuebu-

lis Tavisufali gadawyvetilebiT ar aris ganpirobebuli, aramed 

ganpirobebulia motyuebiT.9 

II. motyuebiT dadebuli garigebis winapirobebi

1. obieqturi Semadgenloba

motyuebad iTvleba kontrahentis „cdomilebaSi ganzrax Seyvana“.10 

ganzraxva, qarTul iuridiul literaturaSi gamoTqmuli mosazre-

bebis11 Tanaxmad, erTxmad aris aRiarebuli motyuebis aucilebel 

winapirobad da uaryofilia SecdomiT motyuebis SesaZlebloba.12 

a) mcdari warmodgenis Seqmna an faqtebis damaxinjeba

motyueba SesaZlebelia rogorc moqmedebiT, aseve umoqmedo-

biT (ix.me-14 veli). orive miznad unda isaxavdes meore mxarisaTvis 

7  kropholeri, gsk-is saswavlo komentari, Targmani, 2014, § 123 1-li veli; Tbilisis 

saapelacio sasamarTlos 2012 wlis 17 aprilis # 2b/4449-11 gadawyvetileba, Tumca am 

SemTxvevaSi sasamarTlos msjelobas bolomde ver gaviziarebT, marTalia, sisxlissa-

marTlebrivi TaRliToba da samoqalaqo-samarTlebrivi motyueba urTierTmfaravi ar 

aris, magram yovelTvis, rodesac sisxlis samarTlis kodeqsis 180-e muxliT gaTval-

iswinebuli Semadgenlobis Sesasruleblad pirma garigeba daadebina meore mxares, mo-

tyueba saxeze gvaqvs. Tu mxares uRirs SeinarCunos motyuebiT dadebuli garigeba, mas 

SeuZlia ubralod ar gamoiyenos Secilebis ufleba, ra SemTxvevaSic garigeba namdvili 

darCeba, Tumca es ar cvlis im faqts, rom is mainc motyuebiT dadebulad iTvleba.

8  56-e muxlis koment. veli 5; saqarTvelos uzenaesi sasamarTlos 2015 wlis 17 ivlisis # 

as-1134-1080-2014 ganCineba; jorbenaZe, Secdoma garigebaSi, paraleli sxva samarTlebriv 

institutebTan, samarTlis Jurnali #1/2011, gv. 195; saqarTvelos uzenaesi sasamarTlos 

2015 wlis 6 maisis # as-1214-1156-2014 gadawyvetileba

9 saqarTvelos uzenaesi sasamarTlos 2015 wlis 17 ivlisis #as-1134-1080-2014 ganCineba.

10  zoiZe, sk-is komentari, wigni I, mux. 81, gv. 239; Wanturia, samoqalaqo samarTlis zogadi 

nawili, 2011, gv. 376; Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad 

nawilSi, 2000, gv. 377; kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis 

mimoxilva, specialuri gamocema 2008, gv. 11; jorbenaZe, Secdoma garigebaSi, paraleli 

sxva samarTlebriv institutebTan, samarTlis Jurnali #1/2011, gv. 208; saqarTvelos 

uzenaesi sasamarTlos 2013 wlis 27 maisis #as-170-163-2013 ganCineba.

11  zoiZe, garigebani saqarTvelos momaval samoqalaqo kodeqsSi, samarTlis reforma saqa-

rTveloSi, 1994, gv. 289; Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 378. 

12  aseve germanul samarTalSic motyueba gamoricxulia uxeSi gaufrTxileblobiT Sec-

domaSi Seyvanis SemTxvevaSic ki – kereseliZe, kerZo samarTlis uzogadesi sistemuri 

cnebebi, 2009, gv. 343; Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 16.

4
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mcdari warmodgenis Seqmnas, mis gamyarebas, an ukve Seqmnili warmodg-

enis ubralod argaqarwylebas.13 amasTan, motyueba unda Seicavdes 

faqtobriv14 (mag., avtomanqanis ganarbeni) da ara mxolod SefasebiT 

mtkicebas („mocemuli avtomanqana Cinebulia“). 

umniSvneloa, Tu ra xerxiT xdeba konkretul SemTxvevaSi motyueba 

_ mogonili da gayalbebuli faqtebis miwodebiT, arsebuli faqtebis 

armiwodebiT, Tu mxolod nawilobriv SetyobinebiT.15 

Secdomis arsebiToba 72-e da Semdgomi muxlebis gagebiT ar aris 

motyuebis winapiroba.16 momtyueblis qmedebiT gamowveul motiv-

Si Secdomac ki,17 romelic Cveulebriv ar aris Secdomis safuZv-

liT Secilebis uflebis momniWebeli,18 akmayofilebs 81-e muxlis 

winapirobebs. amgvarad, ar aris aucilebeli, rom motyueba uSualod 

garigebis sagans ukavSirdebodes, sakmarisia, is exebodes iseT gare-

moebebs, romlebic konkretul SemTxvevaSi ganapirobeben am garigebis 

dadebas19 (mag., uZravi qonebis fasis samomavlo vardnaze miTiTeba). 

saboloo jamSi, xelSekrulebis dadebisaTvis obieqturad umniSvne-

lo faqtic ki akmayofilebs 81-e muxlis winapirobebs.20 sxvagvarad 

aris saqme dumiliT motyuebis SemTxvevaSi (ix. me-14 veli). motyueba 

SesaZlebelia Warbi informaciis miwodebiTac, rodesac naklis Sesax-

eb cnoba rTulad aRqmadi teqstis striqonebs Soris aris damaluli.21

13  kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri 

gamocema 2008, gv. 17, 18; Brox/Walker, Allgemeiner Teils des BGB, 31. Aufl. 2007, 233.
14  kropholeri, gsk-is saswavlo komentari, Targmani, § 123 me-3 veli;Müko/Armbrüster,  BGB, 

7. Aufl. 2015, § 123 Rn. 28, umniSvneloa, Cveulebriv, gamyidvelis Civili imasTan dakav-

SirebiT, rom am fasad gayidviT is mxolod „wagebaSia“, Tumca sxvagvarad aris saqme, 

rodesac TviTon nivTis fasia ganzrax arasworad dajamebuli (Semcirebulia gadamyid-

velis mier wamatebuli mogebis odenoba), an SecdomaSi Seyvana xdeba fasis moxseniebiT 

„saaqcio“ an „gansakuTrebul“ fasad.  

15  zoiZe, sk-is komentari, wigni I, mux. 81, gv. 240.

16  kereseliZe, uzogadesi cnebebi, 2009, gv. 340 da Semdgomi; jorbenaZe, Secdoma garige-

baSi, paraleli sxva samarTlebriv institutebTan, samarTlis Jurnali #1/2011, gv. 200, 

gv. 208.

17  kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri 

gamocema 2008, gv. 17, Tumca ver gaviziarebT avtoris mosazrebas imasTan dakavSirebiT, 

rom motyuebis Sedegad aucileblad motivSi unda Secdes piri, motyuebam SeiZleba 

garigebis SinaarsSi Secdenac gamoiwvios _ rodesac piri yidulobs naavarieb manqanas 

rogorc aranaavariebs meore mxaris mier miwodebuli araswori cnobis safuZvelze _ an 

gamoxatvaSi Secdoma, rodesac motyuebuls sxvisaTvis gamiznul formularze moawer-

ineben xels (Sdr. Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 4. Aufl., 1992, 530).
18 ix. mux. 74 me-2 veli.

19  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 378; kikoSvili, nebis nakli 

qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri gamocema 2008, gv. 10, 

12; saqarTvelos uzenaesi sasamarTlos 2015 wlis 30 aprilis #as-193-180-2015 ganCine-

ba; saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 ivnisis #as-257-244-2015 ganCineba, 

magaliTad, motyueba SeiZleba nasyidobis dadebis motivSi, romelic ukavSirdeboda 

gamyidvelis sxva miwis nakveTis ipoTekisagan gaTavisuflebas.

20 Müko/Armbrüster,  BGB, 7. Aufl. 2015, § 123 Rn. 28; ix. me-11 veli.

21 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 28.
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b) mizezSedegobrioba

imisaTvis, raTa motyuebul mxares hqondes 81-e muxlis mixedviT 

garigebis baTilobis moTxovnis ufleba, aucilebelia, rom motyue-

ba gaxdes garigebis dadebis gadamwyveti motivi,22 anu aSkara iyos, 

rom motyuebis gareSe garigeba ar daideboda,23 Tumca, amasTan ver 

gaviziarebT qarTul iuridiul literaturaSi gamoTqmul24 da sasa-

marTlo praqtikis mier25 ukve farTod aRiarebul e. w. „TvalsaCinoe-

bis standartis“ aucileblobas mizezSedegobriobis dadgenisas. am 

„TvalsaCinoebis standartis“ qveS moiazreba is faqti, rom „motyue-

bis faqti imdenad TvalsaCino da aSkara unda iyos, rom nebismieri 

saSualo ganviTarebisa da azrovnebis adamianis motyueba unda iyos 

SesaZlebeli“.

es mosazreba arasworia. obieqturi kriteriumi imisaTvis, Tu 

zogadad ra unda CaiTvalos sakmarisad piris SecdomaSi Sesayvanad 

rTuli sapovnelia da arc normis moTxovna _ „aSkaraa, rom motyue-

bis gareSe garigeba ar daideboda“ _ ar miiCnevs savaldebulod mis 

gamokveTas. sakmarisia, Tu SemovifarglebiT mizez-Sedegobriobis 

dadgeniT konkretul SemTxvevaSi, danarCens ki subieqturi Semadgen-

lobis qveS iqneba ganxiluli.26 Sesabamisad, am obieqturi „TvalsaC-

inoebis standartis“ magivrad mizezSedegobriobis gansazRvra unda 

moxdes subieqturi kriteriumis mixedviT, radgan miamiti da mimndo-

bi piric, romlis motyueba ubralod tyuiliTac ki SeiZleba, ise-

vea daculi tyuilisagan 81-e muxlis mixedviT, rogorc gansakuTre-

biT gamocdili piri, romlis mosatyuebladac rTuli kombinaciaa 

saWiro.27 am SemTxvevaSi subieqturi standarti dasaSvebia, radgan, 

22  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 377; kikoSvili, nebis nakli 

qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri gamocema 2008, gv. 12, 

18; kropholeri, gsk-is saswavlo komentari, Targmani, 2014, § 123 veli 5.

23  kereseliZe,  uzogadesi cnebebi, 2009, gv. 344; saqarTvelos uzenaesi sasamarTlos 2015 

wlis 17 ivlisis #as-1134-1080-2014 ganCineba.

24  kereseliZe, uzogadesi cnebebi, 2009, gv. 344: gvTavazobs italiis sasamarTlo praqtikis 

kvaldakval kauzalobis dadgenas hipoTeturi da realuri kriteriumebis meSveobiT _ 

garda imisa, zemoqmedeba unda iyos obieqturad sakmarisi kontrahentis nebis Tavisu-

flebis SezRudvisaTvis, amavdroulad man realurad unda SezRudos es neba.

25  saqarTvelos uzenaesi sasamarTlos 2014 wlis 16 ivnisis #as-182-171-2014 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 aprilis #as-132-124-2015 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 Tebervlis #as-505-478-2014 ganCineba; 

Tbilisis saapelacio sasamarTlos 2016 wlis 30 martis #2b/4219-15 gadawyvetileba; 

Tbilisis saapelacio sasamarTlos 2011 wlis 30 noembris #2b/2103-11 gadawyvetileba.

26  magaliTad, Tu momtyueblis kontrahenti „duJins“ eqvsis aRmniSvnel ricxviT saxe-

lad miiCnevs da momtyuebelma am sityvis gamoyenebiT is ganzrax Seiyvana SecdomaSi, 

umniSvnelo unda iyos, obieqturad SesaZlebelia Tu ara „duJinis“ gamoyenebiT amgvari 

araswori warmodgenis gamowveva.

27  Brox/Walker, Allgemeiner Teils des BGB, 31. Aufl. 2007, 234: umniSvneloa SeZlebda Tu ara mo-

tyuebuli Sesabamisi windaxedulobis gamoCenis SemTxvevaSi Secdomis Tavidan acile-

bas. magaliTad, Tu gamqiravebels TviTon aviwydeba dausvas damqiravebels SekiTxva 
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Semcdari piris kontrahentisagan gansxvavebiT,28 motyuebulis kon-

trahentis ndoba dacvas ar imsaxurebs,29 iseve rogorc iZulebiT 

dadebuli garigebis SemTxvevaSi iZulebisaTvis sakmarisia misi amg-

varad aRqma iZulebulis poziciidan (86). garda amisa, Tu davuSvebT, 

rom ar aris aucilebeli, motyuebiT Seqmnili araswori warmodge-

na xelSekrulebis dadebisaTvis arsebiTi iyos (ix. me-9 veli), anu 

ar gvaqvs aranairi myari kriteriumi motyuebis SinaarsisaTvis,30 miT 

ufro unda moxdes motyuebis xerxis dadgena Tavad motyuebulis 

subieqturi Tvalsawieridan. 

obieqturi kriteriumis erTaderTi funqcia mxolod momtyueblis 

ndobis dacva SeiZleba yofiliyo (Tu ramdenad SeeZlo mas gaecno-

bierebina, rom misi qmedeba sakmarisi iyo meore mxarisaTvis mcdari 

warmodgenis Sesaqmnelad), Tumca amis aucilebloba ar arsebobs, rad-

gan subieqtur doneze momtyueblis ganzraxva isedac aucilebelia.31 

saboloo jamSi, es „TvalsaCinoebis standarti“ winaaRmdegobaSi modis 

81-e da Semdgomi muxlebis mizanTan da amitomac ukusagdebia. 

dumiliT motyuebis (me-14 veli) SemTxvevaSi sakmarisia hipoTetu-

ri mizezSedegobrivi kavSiri32 _ informaciis miwodebis SemTxvevaSi 

mis gadaxdisunarianobasTan dakavSirebiT, es mas ar akargvinebs mogvianebiT am motiv-

iT Secilebis uflebis gamoyenebis SesaZleblobas. garda amisa, germanuli sasamarT-

lo praqtikis (RGZ 91, 82; Armbrüster, in Münchener Kommentar zum BGB, 7. Aufl. 2015, § 123 Rn. 
28) mier aRiarebulia, rom ar aris aucilebeli momtyueblis mier miwodebuli cnobe-

bi obieqturad araswori iyos, sakmarisia, Tu is iqneba SecdomaSi Semyvani; pasuxi – 

„aTasze meti“, SekiTxvaze, Tu ra ganarbeni aqvs manqanas, maSin, rodesac swori pasuxi 

iqneboda „aTi aTasze meti“. amgvari daSvebiT, rodesac SecdomaSi Semyvani obieqturad 

swori gamonaTqvamic sakmarisia, waSlilia zRvari obieqtur da subieqtur kriteriumebs 

Soris, romlis mixedviTac xdeba motyuebis faqtis dadgena, radgan erT SemTxvevaSi 

obieqturad swori cnoba, meore SemTxvevaSi SeiZleba SecdomaSi Semyvani aRmoCndes.

28 ix. mux. 72 1-li veli.

29  amgvarad, „TvalsaCinoebis standartis“ sawinaaRmdegod metyvelebs aseve 83 II muxli 

(ix. am muxlis koment. 26-e veli), saidanac mkafiod ikveTeba, rom motyuebiT dadebuli 

xelSekrulebisas, marTalia, mTavari dasacavi piris nebis gamoxatvis Tavisuflebaa, ma-

gram mxolod maSin, Tu is ndobiTaa gamyarebuli, es principi saapelacio sasamarTlos 

Tavis gadawyvetilebaSi (2011 wlis 30 noembris #2b/2103-11 gadawyvetileba) bolomde 

gaazrebuli ar aqvs. garda amisa, 83 I muxlic amaze migvaniSnebs, rom gadamwyvet moments 

garigebis sacilod cnobisaTvis swored kontrahentis arakeTilsindisiereba warmoad-

gens (ix. am muxlis koment. me-2 veli). 

30  magaliTad, gamqiraveblis cru cnoba, rom axlomdebare tyeSi meliis iSviaTi jiSia 

gavrcelebuli, SeiZleba CaiTvalos motyuebad, Tu damqiravebel zoologs mxolod 

maTze dakvirvebis mizniT surda binis qiravnoba, maSinac ki, rodesac damqiraveblisaT-

vis amis Sesaxeb ar ganucxadebia. am SemTxvevaSi, ra Tqma unda, damqiravebels ekisreba 

meore mxaris ganzraxvisa da kauzalobis mtkiceba (ix. 31-e veli).

31  motyuebiT dadebuli garigeba saciloa da momtyuebeli `isjeba~ ara imitom, rom iseT 

xerxs mimarTa, rac hipoTeturad sakmarisi iqneboda obieqturi mesame piri SecdomaSi 

Sesayvanad, aramed imitom, rom realurad Seiyvana SecdomaSi kontrahenti. amave mimar-

TulebiT aviTarebs msjelobas jorbenaZe, Secdoma garigebaSi, paraleli sxva samarT-

lebriv institutebTan, samarTlis Jurnali #1/2011, gv. 200; germanul samarTalTan da-

kavSirebiT Sdr. aseve kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis 

mimoxilva, specialuri gamocema 2008, gv. 18.

32  kropholeri, gsk-is saswavlo komentari, Targmani, 2014, § 123 veli 5.
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motyuebuli Tavs Seikavebda garigebis dadebisagan _ radgan, gansx-

vavebiT aqtiuri qmedebiT motyuebisagan, dumiliT motyuebisas yo-

velTvis absoluturi sizustiT ver damtkicdeba informaciis gam-

JRavnebis SemTxvevaSi motyuebulis mxridan garigebis ardadebis 

faqti. 

g) motyueba dumiliT, 81 II

 

motyueba dumiliT, anu pasiuri qmedebiT, xdeba meore mxarisaT-

vis misawodebeli cnobebis damalviT,33 rodesac momtyuebel mxares, 

miuxedavad sakuTari sapirispiro interesisa, maTi Setyobinebis val-

debuleba ekisreboda ndobisa da keTilsindisierebis principidan ga-

momdinare (e. w. „gamJRavnebis valdebuleba“34) 81 II 2 muxlis mixedviT,35 

magaliTad, dumili daavadebis Sesaxeb janmrTelobis dazRvevis 

xelSekrulebis dadebisas.36 

es gamJRavnebis valdebuleba SeiZleba aseve gamomdinareobdes 

samoqalaqo brunvaSi aRiarebuli Cveulebidan,37 magaliTad, fasiani 

qaRaldebis samarTalSi moqmedebs specialuri wesebi Setyobinebis 

valdebulebasTan dakavSirebiT.38 germanuli sasamarTlo praqtikis 

Tanaxmad,39 avtomobilis nasyidobisas avariis Sesaxeb dumili mo-

tyuebaa, Tu saqme exeba mZime avtoavarias, an myidveli Tavad svams 

SekiTxvas amis Sesaxeb.40 

myarad dadgenili Cveulebis ararsebobis SemTxvevaSi, yoveli 

calkeuli SemTxvevisaTvis individualurad unda ganisazRvros, Tu 

risi gamJRavnebis valdebuleba ekisrebaT kontrahentebs. marTa-

33  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 377; kikoSvili, nebis nakli 

qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri gamocema 2008, gv. 18. 

34  qarTul iuridiul literaturaSi ar aris damkvidrebuli konkretuli termini am val-

debulebis aRsaniSnavad (Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 378: 

„Setyobinebis valdebuleba“; kikoSvili, nebis nakli qarTul samarTalSi, qarTuli sa-

marTlis mimoxilva, specialuri gamocema 2008, gv. 18: „gamxelis valdebuleba“; kro-

pholeri, gsk-is saswavlo komentari, Targmani, 2014, § 123 veli 4: „ganmartebis val-

debuleba“), Tumca kanonis teqstTan yvelaze axlos (82 II 2) „gamJRavnebis valdebuleba“ 

dgas, risi damkvidrebac sasurveli iqneba samomavlod.

35  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 377; zoiZe, sk-is komentari, 

wigni I, mux. 81, gv. 240; kereseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, 

gv. 342, kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis mimoxilva, 

specialuri gamocema 2008, gv. 18; kropholeri, gsk-is saswavlo komentari, Targmani, 

2014, § 123 me-4 veli. 

36 OLG Nürnberg NJW-RR 1998, 536. 
37  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 378; zoiZe, sk-is komentari, 

wigni I, mux. 81, gv. 241; kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis 

mimoxilva, specialuri gamocema 2008, gv. 18.

38  Sdr. Wanturia, korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorpora-

cio samarTalSi, 2006, gv. 287-293.

39  kropholeri, gsk-is saswavlo komentari, Targmani, 2014,§ 123 veli 4.

40  kropholeri, gsk-is saswavlo komentari, Targmani,  2014 § 123 veli 4.
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lia, magaliTad, nasyidobis SemTxvevaSi gamyidveli valdebulia my-

idvels gaumJRavnos nivTis yvela nakli, garda im naklisa, romlis 

SemCnevac myidvels Tavad SeeZlo,41 Tumca mainc ar arsebobs zog-

adi valdebuleba meore mxarisaTvis gadawyvetilebis miRebisaTvis 

mniSvnelovani uklebliv yvela arsebiTi garemoebis ukiTxavad gam-

JRavnebisa.42 misTvis saintereso mTeli rigi garemoebebi dainterese-

bulma mxarem Tavad unda gamoikiTxos.43 

2. marTlwinaaRmdegoba

momtyueblis qmedeba, romelic iwvevs nebis nakls, avtomaturad 

(ipso facto) marTlsawinaaRmdegoa,44 radgan nebis gamoxatvis Tavisu-

fleba absoluturi sikeTea da misi motyuebulisagan Seucnoblad xe-

lyofa dauSvebelia. 

miuxedavad amisa, gamonaklisis saxiT marTlwinaaRmdegoba gamor-

icxulia e. w. „tyuilis uflebisas“. „tyuilis ufleba“ warmoadgens 

germanuli sasamarTlo praqtikis45 mier aRiarebul SemTxvevas, rode-

sac araswori cnobis miwodebis miuxedavad, ar gvaqvs saxeze motyueba 

81-e muxlis mixedviT. es Seesatyviseba sxva qveynebis gamocdileba-

41  kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri 

gamocema 2008, gv. 18.

42  kereseliZe, uzogadesi cnebebi, 2009, gv. 342; kikoSvili, nebis nakli qarTul samarTal-

Si, qarTuli samarTlis mimoxilva, specialuri gamocema 2008, gv. 18.

43  magaliTad (saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 seqtembris # as-413-393-

2015 ganCineba), Tu cedents, romelic erTdroulad Sps-s direqtori da misi kredito-

ria, surs Tavisi moTxovnebi dauTmos Sps-s sxva kreditorebs, ekisreba valdebuleba 

gadaamowmos, marTlac arian Tu ara SerCeuli cesionerebi Sps-s kreditorebi, rac war-

moadgenda moTxovnis daTmobis mTavar motivs. Tavad cesionerebs gamJRavnebis val-

debuleba ar ekisrebaT; saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 ivnisis #as-

257-244-2015 ganCineba, Tu gamyidveli nasyidobas debs im mizniT, rom myidveli fasis 

gadaxdis garda dafaravs vals, romelic uzrunvelyofilia gamyidvelis sxva miwis na-

kveTze arsebuli ipoTekiT da amgvarad gaaTavisuflebs mis uZrav qonebas tvirTisa-

gan, gamyidvels evaleba imis gamorkveva, valis dafarva dauyovnebliv unda moxdes Tu 

Tavdapirvelad gaTvaliswinebuli grafikis mixedviT; samedicino klinikis nasyidobisas 

gamyidveli, klinikis wliuri Semosavlis miTiTebis Semdeg ar aris valdebuli daakonk-

retos, rom klinika wliurad arcTu ise bevr pacients emsaxureba da amis gamo TiToeu-

lis wili mTlian SemosavalSi sakmaod maRalia, rac imas niSnavs, rom erT-erTi maTganis 

gaqcevis SemTxvevaSic ki es Semosavali mniSvnelovnad mcirdeba. ra Tqma unda, es riski 

arsebobs, Tumca misi gamorkveva da misgan Tavis dazRveva ukve myidvelis saqmea (BGH 
NJW 1989, 763). am xsenebul SemTxvevebSi dumiliT motyueba ar gvaqvs saxeze. 

44  kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri 

gamocema 2008, gv. 18, Tumca avtori arasworad aigivebs gsk-is 123 II paragrafSi xsen-

ebul „borot ganzraxvas“ (Arglist) marTlwinaaRmdegobasTan. 

45  Sdr. germanuli sasamarTlo praqtikis mier SemuSavebuli tipuri SemTxvevebi dauSvebeli 

SekiTxvebisa _ Wendtland, in Beck OK BGB, 39. Aufl., 2016, § 123 Rn. 2. dauSvebelia, magaliTad, 

SekiTxva partiul Tu konfesiur kuTvnilebasTan, an nasamarTlobasTan dakavSirebiT, 

Tu es nasamarTloba ukve gaqarwylebulia, an mas dasakavebeli poziciisaTvis aranairi 

mniSvneloba ar gaaCnia. amisgan gansxvavebiT, dasaSvebia SekiTxva warsulSi saidumlo 

samsaxurebTan TanamSromlobasTan dakavSirebiT, Tu sajaro samsaxurSi ayvanas exeba 

saqme, unarSezRudulobasTan an saintologistTa seqtis kuTvnilebasTan dakavSirebiT.
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sac46 da misi gaTvaliswineba aucilebelia qarTul samarTalSic.47 

erT-erT yvelaze gavrcelebul SemTxvevas, rodesac tyuili 

dasaSvebia, warmoadgens SromiTi xelSekrulebis dadebisas damsaqme-

blis mier dasaqmebulisaTvis SekiTxvis dasma, romelic cdeba Sromis 

kodeqsis me-5 muxlis 1-li nawilis farglebs. aseT dauSvebel Se-

kiTxvaze dasaqmebuls ganzrax araswori pasuxis gacemis ufleba aqvs 

da es ar eTvleba mas tyuilad.48 magaliTad, SekiTxva potenciuri 

dasaqmebulis fexmZimobasTan dakavSirebiT49 maSinac ki dauSvebelia, 

rodesac mocemul adgilze konkursSi mxolod qalebi monawileo-

ben da konkretul SemTxvevaSi diskriminaciuli mopyroba saxeze ar 

gvaqvs.50 

3. subieqturi Semadgenloba

motyuebis obieqturi Semadgenlobis garda 81-e muxlis winapirobeb-

is SesrulebisaTvis subieqtur doneze aucilebelia momtyueblis 

Segnebuli gadawyvetileba, e. w. „motyuebis ganzraxva“.51 momtyuebe-

li unda acnobierebdes, rom mis mier miwodebuli mcdari cnobiT an 

swori cnobis damalviT, kontrahents uqmnis araswor warmodgenas, 

46 Sdr. kereseliZe, uzogadesi cnebebi, 2009, gv. 344.

47  arasworia sawinaaRmdego mosazreba (kikoSvili, nebis nakli qarTul samarTalSi, qar-

Tuli samarTlis mimoxilva, specialuri gamocema 2008, gv. 18; Kereselidze, AT des ZGB, 2004, 
S. 257), romelic mis gaziarebas SeuZleblad miiCnevs. germanul samarTalSi aRiarebu-

li es gadawyveta ar gamomdinareobs mxolod Sesabamis danawesSi (gsk-is 123-e muxlis 

1-li nawili) `boroti ganzraxvis“ xsenebidan (rasac avtori arasworad aigivebs marTl-

winaaRmdegobis aRmniSvnel momentTan), sinamdvileSi germanuli samarTlis amosavali 

dogmis mixedviT motyueba TvisTavad marTlsawinaaRmdegoa, Tu gamonaklisis saxiT is 

gamoricxuli ar aris). „tyuilis uflebis“ miniWeba, saboloo jamSi, warmoadgens sa-

marTlis politikisa da ara dogmatikis sagans, amitomac zustad aseTive warmatebiT 

SegviZlia saqarTveloSic mivuTiToT im faqtze, rom gakicxvadobis momenti, romelsac 

apriorulad Seicavs sakuTar TavSi motyueba, rogorc meore piris nebis gamoxatvis 

Tavisuflebis dauSvebeli xelyofa, gamonaklisis saxiT ar gvaqvs saxeze, rodesac Ta-

vad motyuebulis interesi (mag., Tavisi potenciuri dasaqmebulis fexmZimobis Sesaxeb 

informaciis miReba, misTvis SemdgomSi sul sxva motiviT samuSaoze uaris Tqmis gamo) 

ar aris aRiarebuli samarTlis mier da Sesabamisad misi xelyofac ar aris marTlsawi-

naaRmdego.

48  kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri 

gamocema 2008, gv. 18.

49 BAG NJW 1993, 1154 da Semdgomi. 

50  BAG DB 1993, 1978; Stürmer, Bewerbung und Schwangerschaft - Die Entscheidung des EuGH in der Re-
chtssache „Mahlburg”, NZA 2001, 529, gamonaklisis saxiT fexmZimobasTan dakavSirebiT Se-

kiTxva dasaSvebia da masze ganzrax araswori pasuxi tyuils warmoadgens 81 I 1 muxlis 

mixedviT, Tu orsulis dasaqmeba mocemuli tipis samuSaoze kanoniT akrZalulia an 

safrTxes uqmnis orsulis janmrTelobas. amasTan, SekiTxva dasaSvebia mxolod vadiani 

xelSekrulebis SemTxvevaSi.

51  kereseliZe, uzogadesi cnebebi, 2009, gv. 342, es winapiroba calsaxad aRiarebulia ger-

manuli samarTlis ojaxis qveynebSi; jorbenaZe, Secdoma garigebaSi, paraleli sxva sa-

marTlebriv institutebTan, samarTlis Jurnali #1/2011, gv. 193, 199; saqarTvelos 

uzenaesi sasamarTlos 2015 wlis 30 aprilis #as-193-180-2015 ganCineba; kropholeri, 

gsk-is saswavlo komentari, Targmani, 2014, § 123 veli 6.
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an amyarebs ukve Seqmnil warmodgenas da swored es faqtori gan-

apirobebs meore mxaris nebis gamoxatvas.52 garda amisa, aucilebe-

lia am araswor warmodgenasa da garigebis dadebas Soris kauzaluri 

bmis gacnobiereba (ix me-10 veli), rac ikiTxeba formulirebidan _ 

„garigebis dadebis mizniT motyueba“. 

motyuebis ganzraxva unda arsebobdes ukve garigebis dadebis mo-

mentSi,53 ris aucileblobasac saqarTvelos uzenaesi sasamarTlo 

TiTqmis yovelTvis sworad iazrebs,54 msjelobs ra, magaliTad, sesxis 

motyuebiT dadebis SemTxvevaSi, ara imasTan dakavSirebiT, daubrunda 

Tu ara Tanxa gamsesxebels, aramed hqonda Tu ara msesxebels Tanxis 

samudamod datovebis ganzraxva ukve garigebis dadebisas. germanu-

li sasamarTlo praqtika55 movalis gadaxdisuunarobis miuxedavad, 

garigebis dadebis momentSi avtomaturad ar uSvebs mis motyuebis 

ganzraxvas, radgan is SeiZleba vals iRebdes im imediT, rom misi 

gadaxdis vadis mosvlisaTvis ukve aRar iqneba valauvali, maSinac 

ki, rodesac amis perspeqtiva saeWvoa. am SemTxvevis motyuebisgan 

gamijvnisaTvis unda moviSvelioT arapirdapiri ganzraxvis TviTime-

dovnebisgan gamijvnis kriteriumebi.

ganzraxva moicavs, rogorc pirdapir, aseve irib ganzraxvas, anu 

sul mcire im faqtis gacnobierebas, rom meore mxare motyuebis 

gareSe garigebas ar dadebda56 an sxva SinaarsiT dadebda. amasTan, 

umniSvneloa motivi, rac ubiZgebs pirs meore mxaris motyuebisaken; 

motyuebuli mxarisaTvis zianis miyenebis mizani ar warmoadgens 81-e 

muxlis gamoyenebis aucilebel winapirobas, iseve rogorc momtyue-

blis mier am garigebidan raime sargeblis miReba (Sdr. mux. 82 4-6 

velebi).57

qarTuli sasamarTlo praqtika nawilobriv akninebs momtyueblis 

ganzraxvis gadamwyvet mniSvnelobas, miiCnevs ra, magaliTad, rom Tu 

mxarem xeli moawera xelSekrulebas, maSin verc erT SemTxvevaSi ver 

SeZlebs imis damtkicebas, rom sinamdvileSi ar gascnobia garigebis 

Sinaarss da SecdomaSi iyo Seyvanili meore mxaris naTqvamis safuZ-

52 kereseliZe, uzogadesi cnebebi, 2009, gv. 342. 

53 saqarTvelos uzenaesi sasamarTlos 2001 wlis 11 aprilis # 3k/210-01 ganCineba. 

54  saqarTvelos uzenaesi sasamarTlos 2001 wlis 11 aprilis # 3k/210-01 ganCineba; saqarT-

velos uzenaesi sasamarTlos 2012 wlis 10 aprilis # as-447-424-2011 ganCineba; saqarT-

velos uzenaesi sasamarTlos 2015 wlis 30 aprilis # as-193-180-2015 ganCineba.

55 OLG Köln NJW 1967, 740.
56  kereseliZe, uzogadesi cnebebi, 2009, gv. 343; kropholeri, gsk-is saswavlo komentari, 

Targmani, 2014, § 123 me-6 veli; iribi ganzraxvis dasaSvebad sakmarisia srulebiT gauc-

nobierebeli da gadaumowmebeli cnobebis miwodeba (BGH NJW 1998, 302; BGH NJW 1981, 1441; 
BGHZ 74, 392; BGH NJW 63, 382), magaliTad, meoradi manqanebiT movaWre arwmunebs myidvels 

imaSi, rom manqana naavariebi ar aris, Tumca sinamdvileSi warmodgenac ar aqvs amis 

Sesaxeb. 

57  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 378 da Semdgomi; zoiZe, sk-is 

komentari, wigni I, mux. 81, gv. 242: kereseliZe, kerZo samarTlis uzogadesi sistemuri 

cnebebi, 2009, 345: kropholeri, gsk-is saswavlo komentari, Targmani, 2014, § 123 veli 6.
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velze.58 amgvari kategoriuloba, rac zemoT xsenebuli uarsayofi 

„TvalsaCinoebis standartis“ iribi gamovlinebaa (Sdr. me-10 veli), 

arasworia. momtyueblis zepiri dapirebisa da werilobiTi xelSe-

krulebis Sinaarsis urTierTacdena, Tu es ganzrax xdeba, warmoadgens 

motyuebis xerxs59 da yovel calkeul SemTxvevaSi unda dadgindes, Tu 

ramdenad SegveZlo mogveTxova motyuebulisgan werilobiTi xelSe-

krulebis teqstis kidev erTxel guldasmiT gadamowmeba. magaliT-

ad, momtyueblis ganzraxva (aseve mizezSedegobrioba) gamoricxulia, 

Tu SecdomaSi Seyvanili piri notariusTan Tavad ar ganacxadebs 

pretenzias qarTuli enis arcodnasTan dakavSirebiT.60 damqiravebe-

li ver miuTiTebs motyuebaze, Tu Segnebulad waukiTxavad moawers 

xels xelSekrulebas,61 Tumca sxvagvarad aris saqme, rodesac mas ukve 

konkretuli araswori warmodgena aqvs Seqmnili gamqiraveblis mier 

miwodebuli informaciis safuZvelze. Sesabamisad, ufro gamarTul 

gadawyvetas warmoadgens yovel calkeul SemTxvevaSi imis gamorkveva, 

icoda Tu ara mxarem, Tu ra xelSekrulebas awerda xels da ramde-

nad SeiZleba es gaurkvevloba misi braliT iyos gamowveuli (rac 

momtyueblis ganzraxvasTan erTad mizez-Sedegobriobasac gamoricx-

avs),62 da ara xelmowerisaTvis apodiqtikuri Zalis miniWeba.63 

58  „garigebaze xelmowera ukve TavisTavad adasturebs garigebis Sinaarsis codnas“, 

saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 maisis #as-198-186-2014 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2014 wlis 16 ivnisis #as-182-171-2014 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2011 wlis 23 martis #as-1342-1182-2010 ganCine-

ba; saqarTvelos uzenaesi sasamarTlos 2011 wlis 14 ianvris #as-1059-1326-09 ganCine-

ba; saqarTvelos uzenaesi sasamarTlos 2005 wlis 18 maisis #as-829-1080-04 ganCine-

ba; mxolod e. w. „ndobiT gamowveuli uxeSi gaufrTxilebloba“ (saqarTvelos uzenaesi 

sasamarTlos 2015 wlis 29 aprilis #as-132-124-2015 ganCineba; saqarTvelos uzenaesi 

sasamarTlos 2015 wlis 7 maisis #as-715-684-2014 ganCineba; saqarTvelos uzenaesi sasa-

marTlos 2015 wlis 19 Tebervlis #as-1316-1254-2014 ganCineba; saqarTvelos uzenaesi 

sasamarTlos 2015 wlis 6 Tebervlis #as-505-478-2014 ganCineba; saqarTvelos uzenaesi 

sasamarTlos 2014 wlis 16 ivnisis #as-182-171-2014 ganCineba; saqarTvelos uzenaesi 

sasamarTlos 2014 wlis 2 ivnisis #as-1202-1147-2013 ganCineba; saqarTvelos uzenaesi 

sasamarTlos 2014 wlis 10 martis #as-1214-1159-2013 ganCineba; saqarTvelos uzenaesi 

sasamarTlos 2011 wlis 4 oqtombris #as-983-1017-2011 gadawyvetileba) avtomaturad 

ar gamoricxavs garigebis motyuebiT dadebas. sinamdvileSi mxaris ndoba, calke aRebu-

li, aseve warmoadgens 81-e muxliT dasacav sikeTes (Sdr. mux. 83 21-e veli), amitomac 

meore mxaris gaufrTxilebloba SeiZleba gamoricxavdes mxolod momtyueblis ganzrax-

vas, magram ar gamoricxavs motyuebas, Tu piri Segnebulad iyenebs Tavisi kontrahentis 

am gaufrTxileblobas, Tumca am SemTxvevaSic rCeba mizezSedegobriobis gamoricxvis 

SesaZlebloba.

59  Sdr. Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 4. Aufl., 1992, 530; Sdr. aseve Tbilisis 

saapelacio sasamarTlos 2011 wlis 30 noembris # 2b/2103-11 gadawyvetileba.

60  saqarTvelos uzenaesi sasamarTlos 2015 wlis 19 Tebervlis # as-1316-1254-2014 gan-

Cineba, dasaSvebia aseve xelmoweridan gamomdinare varaudi imisa, rom mxare acnobierebs 

garigebis Sinaarss.

61 LG Berlin 64. Zivilkammer, Urteil vom 11. Mai 1990, Az: 64 S 511/90.
62  saqarTvelos uzenaesi sasamarTlos 2010 wlis 13 ivlisis # as-198-189-2010 ganCine-

ba; saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 maisis # as-1214-1156-2014 gad-

awyvetileba; saqarTvelos uzenaesi sasamarTlos 2015 wlis 17 ivlisis # as-1206-1135-

2012 ganCineba.

63  qarTuli sasamarTlos mier arCeuli amgvari formalisturi midgomiT, gamoricxuli 
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dumiliT motyuebisas aucilebelia, rom pirma, romelsac ekisreba 

gamJRavnebis valdebuleba, icodes an sul mcire uSvebdes, rom me-

ore mxare mis mier dafaruli garemoebebis Sesaxeb informacias ar 

flobs.64 

III. samarTlebrivi Sedegebi

81-e muxlis mixedviT motyuebiT dadebuli garigeba aris saci-

lo, rac niSnavs imas, rom is dadebisas namdvilia, xolo 59 II 2 mux-

lis65 mixedviT Sesabamisi piris mimarT Secilebis Semdeg qarwyldeba 

dadebis momentidan (59 II 1),66 84-e muxliT gaTvaliswinebuli vadis 

dacvis SemTxvevaSi. qarTuli sasamarTlo praqtika am gadawyvetasTan 

dakavSirebiT yovelTvis Tanmimdevruli ar aris.67 

motyuebiT dadebuli garigebis gabaTilebis Semdeg gacemulis 

ukuqceva unda moxdes an Sesrulebis kondiqciis (976 I a)), an vindik-

aciis (172 I) meSveobiT. orive SemTxvevaSi momtyuebeli arakeTilsin-

disierebis gamo pasuxs agebs gamkacrebulad (981, 164).

IV. konkurencia

1. Secdomis safuZvliT Secileba

kontrahentis motyueba xdeba misi SecdomaSi Seyvanis gziT, rac 

niSnavs imas, rom Secdomis safuZvliT Secileba (72-e da Semdgomi 

muxlebi) SeiZleba mTel rig SemTxvevebSi konkurirebdes motyuebis 

motiviT SecilebasTan (Sdr. me-2 veli). swori mosazrebis68 Tanax-

unda iyos aseve, magaliTad, Warbi informaciis miwodebiT motyueba, rac arasworia (ix. 

me-9 veli). 

64 BGH NJW-RR 1996, 690.
65 ix. 59-e muxlis komentari veli 29 da Semdgomni.

66  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 379; kereseliZe, uzogadesi 

cnebebi, 2009, gv. 341 sq. 1696; kikoSvili, nebis nakli qarTul samarTalSi, qarTuli 

samarTlis mimoxilva, specialuri gamocema 2008, gv. 12, 17; jorbenaZe, Secdoma garige-

baSi, paraleli sxva samarTlebriv institutebTan, samarTlis Jurnali #1/2011, gv. 193, 

199; sacilo garigebebTan dakavSirebiT Sdr. 59-e muxlis komentari veli 23-e da Sem-

dgomni; ix. aseve 59-e muxlis komentari veli 33 da Semdgomni. 

67  saqarTvelos uzenaesi sasamarTlos 2009 wlis 30 seqtembris # as-669-636-2014 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2015 wlis 7 maisis # as-715-684-2014 ganCineba; saqa-

rTvelos uzenaesi sasamarTlos 2015 wlis 29 aprilis # as-132-124-2015 ganCineba: „81-e 

muxlis pirveli nawili ki, iTvaliswinebs garigebis baTilobas“. marTalia, sasamarT-

lo am gadawyvetilebebSi motyuebiT dadebul garigebas baTilad moixseniebs, Tumca 

es, savaraudod, meqanikur Secdomas unda warmoadgendes, radgan yvela sxva SemTxveva-

Si sacilooba da avtomaturi baTiloba erTmaneTisagan marTebulad aris gamijnuli: 

saqarTvelos uzenaesi sasamarTlos 2012 wlis 1 noembris #as-1134-1080-2014 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2015 wlis 17 ivlisis #as-1206-1135-2012 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2012 wlis 10 aprilis #as-447-424-2011 ganCineba.

68  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 380; Wanturia, Sesavali 

saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 377; jorbenaZe, Secdoma 
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mad es ori erTmaneTs ar gamoricxavs. garda amisa, motyuebis sa-

babiT Secileba dasaSvebi unda iyos maSinac ki, rodesac Semcdarma 

mxarem ukve gamoiyena Secilebis ufleba Secdomaze dayrdnobiT.69 es 

gamarTlebulia im mosazrebiT, rom motyuebis safuZvliT Semcile-

bels zianis anazRaurebis valdebuleba 79 II muxlis mixedviT ar ek-

isreba da SecilebisaTvis gacilebiT ufro xangrZlivi vada aqvs 

(84), vidre Secdomis sababiT Secilebis SemTxvevaSi.70 garda amisa, 

sasamarTlo procesze SesaZlebelia mxolod motyuebis winapirobebi 

mtkic debodes, magram ara „arsebiTi Secdomisa“ 72-e da Semdgomi mux-

lebis mixedviT, amitomac unda hqondes orive safuZvliT Secilebis 

ufleba, raTa procesze erTze mainc SeZlos miTiTeba.71 

motyuebisa da muqaris gamo Secileba erTmaneTs ar gamoricxavs, 

magaliTad, Tu meuRleTagan erT-erTi Tavis mokvlis cru muqariT 

aiZulebs meores xeli moaweros saqorwino kontraqts,72 mis am qceva-

Si SeiZleba ikiTxebodes rogorc muqaris (85), ise motyuebis niSnebi.73 

2. naklovani Sesrulebidan warmoSobili pasuxismgebloba

motyuebaze dafuZnebuli Secileba, gansxvavebiT Secdomis gamo 

Secilebisgan, SeiZleba konkurirebdes aseve naklovani SesrulebiT 

gamowveul pasuxismgeblobasTan.74 magaliTad, Tu gamyidveli myid-

vels garigebis dadebisas ganzrax umalavs nivTis nakls, am ukanask-

nels aqvs rogorc motyuebis gamo Secilebis ufleba, aseve nasyido-

bidan warmomdgari meoradi moTxovnebi (490-e da Semdgomi muxlebi).75 

gamyidveli, romelic ityueba, ar imsaxurebs imas, rom pasuxi agos 

privilegirebulad, mxolod naklidan warmoSobili pasuxismgeblo-

bis mixedviT da SeinarCunos, magaliTad, Sesrulebis „meore Sansi“. 

xelSekrulebis darRvevidan warmomdgari meoradi moTxovneb-

is wayeneba ar iTvleba arc Secilebaze uaris Tqmad da arc saci-

lo garigebis dadasturebad (61 III),76 Tumca sapirispiro SemTxvevaSi, 

garigebaSi, paraleli sxva samarTlebriv institutebTan, samarTlis Jurnali #1/2011, 

gv. 208; kropholeri, sk-is saswavlo komentari, Targmani, 2014, § 123 me-14 veli.

69  Sdr. germanul samarTalSi „ormagi efeqtis Sesaxeb moZRvreba“ Petersen, Doppelwirkungen 
im Recht, Jura 2007, 673 da Semdgomni.

70 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 380. 

71  kropholeri, gsk-is saswavlo komentari, Targmani, 2014,§ 123 me-14 veli; moculia Tu 

ara motyuebis gamo SecilebiT Secdomis safuZvliT Secileba ganmartebis sakiTxs war-

moadgens (BGHZ 78, 216, 221).
72 BGH NJW-RR 1996, 1281.
73  BGH NJW-RR 1996, 1282, Tumca am SemTxvevaSi sasamarTlo muqaris sakiTxs sabolood Riad 

tovebs.

74 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 89.

75 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 380.

76  Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 89; amitomac Tbilisis saapelacio sasamarT-

los 2016 wlis 30 martis # 2b/4219-15 gadawyvetilebaSi moyvanili msjeloba, rom-

lis mixedviTac winaaRmdegobrivia SecilebasTan erTad xelSekrulebis darRvevis gamo 

xelSekrulebidan gasvla, arasworia. aq araferi winaaRmdegobrivi ar aris, motyuebis 
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Secilebis gacxadebis Semdeg, romelic ex tunc-moqmedebiT aqarwylebs 

garigebas, motyuebuli, ra Tqma unda, veRar waradgens Tavis meorad 

moTxovnebs.77 

3. kanonsawinaaRmdego garigeba

motyuebiT dadebuli garigeba (maSinac ki, rodesac amavdrou-

lad Sesrulebulia TaRliTobis winapirobebi) avtomaturad ar unda 

dakvalificirdes kanonsawinaaRmdego garigebad 54-e muxlis 1-li 

variantis mixedviT.78 magaliTad, Tu gamyidveli myidvels atyuebs 

avtomanqanis ganarbenTan dakavSirebiT da amgvarad, iRebs masSi or-

mag fass, es, marTalia, TaRliTobiT dadebuli garigebaa, Tumca es 

kanondarRveva mxolod erT mxares Seeracxeba. 54-e muxlis mixedviT 

aranamdvilobisaTvis ki, Cveulebriv, ormxrivi kanondarRvevaa saW-

iro,79 radgan motyuebul mxares mainc SeiZleba hqondes am garigeb-

is SenarCunebis interesi (magaliTad, imitom, rom amasobaSi manqanis 

fasma isedac moimata), winaaRmdeg SemTxvevaSi SeuZlia is Secilebis 

meSveobiT gaaqarwylos. 

4. zianis anazRaurebis moTxovnebi

motyuebisas, rogorc wesi, amavdroulad saxezea deliqturi wesiT 

zianis anazRaurebis winapirobebi80 (992 _ qmedebis marTlwinaaRmde-

gobas ganapirobebs sisxlis samarTlis kodeqsis 180-e muxli), aseve 

zianis anazRaurebis winapirobebi winare saxelSekrulebo urTierTo-

bidan (culpa in contrahendo), gamomdinare valdebulebis darRvevidan 

(317 III, 316 II).

V. mtkicebis tvirTi

Semcilebels ekisreba im normis yvela faqtobrivi winapirobis ar-

safuZvelze Secileba konkurirebs naklidan warmoSobil pasuxismgeblobasTan da Sesa-

Zlebelia orive moTxovnis gaerTianeba alternatiuli sasarCelo moTxovnis saxiT erT 

sarCelSic, magaliTad, imgvarad, rom, Tu sasamarTlo garigebas baTilad ar cnobs mo-

tyuebis sababiT (imitom, rom ar dgindeba momtyueblis ganzraxva garigebis dadebisas), 

maSin mosarCele gasvlas acxadebs naklovani Sesrulebis sababiT.

77 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 89.
78  Sdr. amasTan dakavSirebuli qarTuli sasamarTlo praqtikis gadmocema jorbenaZe, 

Secdoma garigebaSi, paraleli sxva samarTlebriv institutebTan, samarTlis Jurnali 

#1/2011, gv. 202 da Semdgomni, Tumca magaliTad moyvanili saqme (saqarTvelos uzenaesi 

sasamarTlos 2004 wlis 16 ivlisis # as-325-619-04 gadawyvetileba, susg samoqalaqo, 

samewarmeo da sxva kategoriis saqmeebze, 9/2004, gv. 2081) motyuebisa da kanonsawinaaRm-

degoobis konkurenciisaTvis ar gamogvadgeba, radgan motyueba exeboda mindobilobis 

gacemas, xolo kanonsawinaaRmdegod SeiZleboda migveCnia mxolod mindobilobis safuZ-

velze dadebuli xelSekruleba, rogorc sakuTar TavTan dadebuli garigeba (114).

79  es gamomdinareobs 54-e da 81-e muxlebis Sepirispirebidan, BGHZ 89, 373; BGH NJW-RR 2001, 
380 da Semdgomi.

80 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 380.
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sebobis mtkiceba, romelsac is Tavis Secilebis uflebas afuZnebs. 

Tu motyuebis safuZvliT Secilebisas, motyueba meore mxa-

ris dumiliT aris gamowveuli, Semcilebelma unda amtkicos, rom 

garigebis dadebis momentSi misi kontrahentisaTvis gasamJRavnebeli 

faqtebis Sesaxeb cnobili iyo, meore mxarem unda amtkicos, Tu konk-

retulad ra momentSi Seasrula Tavisi gamJRavnebis valdebuleba da 

mxolod amis Semdeg unda gaaqarwylos Semcilebelma es mtkicebule-

ba.81 pozitiuri qmedebiT gamowveuli mcdari warmodgenisas meore 

mxarem unda amtkicos, Tu mogvianebiT ra informaciis miwodebiT 

gaaqarwyla man es Tavdapirvelad Seqmnili mcdari warmodgena.82 

motyuebasa da garigebis dadebas Soris mizezSedegobrivi kav-

Siris,83 ganzraxvis,84 iseve rogorc marTlwinaaRmdegobis calkeuli 

winapirobebis85 mtkicebis tvirTi motyuebuls awevs.

Secilebis uflebis gaqarwylebisaTvis ix. mux. 84 12-13 velebi.

81 Wendtland, in Beck OK BGB, 39. Aufl., 2016, § 123 Rn. 41.

82 Ellenberger, in Palandt, 74. Aufl. 2015, § 123 Rn. 30.

83  saqarTvelos uzenaesi sasamarTlos 2015 wlis 17 ivlisis #as-1134-1080-2014 gan-

Cineba; saqarTvelos uzenaesi sasamarTlos 2015 wlis 17 ivnisis #as-487-461-2015 

ganCineba; saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 maisis # as-198-186-2014 

ganCineba; saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 maisis #as-1214-1156-2014 

gadawyvetileba; saqarTvelos uzenaesi sasamarTlos 2015 wlis 30 aprilis #as-193-180-

2015 ganCineba; saqarTvelos uzenaesi sasamarTlos 2014 wlis 20 oqtombris #as-788-

748-2013 gadawyvetileba; saqarTvelos uzenaesi sasamarTlos 2014 wlis 17 Tebervlis 

# as-901-859-2013 ganCineba; saqarTvelos uzenaesi sasamarTlos 2011 wlis 23 martis # 

as-1342-1182-2010 ganCineba; saqarTvelos uzenaesi sasamarTlos 2005 wlis 18 maisis # 

as-829-1080-04 ganCineba. 

84 BGH NJW 57, 988.
85 BGH NJW 1988, 1267.
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muxli 82. garigebis miCneva baTilad motyuebis gamo

motyuebiT dadebuli garigebis baTilad cnobisaTvis mniSvneloba 

ara aqvs, araswori cnobebis SetyobinebiT mxare miznad isaxavda raime 

sargeblis miRebas, Tu _ meore mxarisaTvis zianis miyenebas.

I. zogadi debulebebi .................................................................................... 475

II. zianis miyenebisa da sargeblis miRebis motivi ..................................... 475 

I. zogadi debulebebi

gansxvavebiT TaRliTobisagan,1 81-e da Semdgomi muxlebi icaven 

ara motyuebulis qonebas, aramed misi nebis Tavisuflebas2 da ndobas 

meore mxaris keTilsindisierebasTan dakavSirebiT, damoukideblad 

imisa, adgeba Tu ara mas motyuebiT raime qonebrivi ziani an iRebs Tu 

ara momtyuebeli amiT raime sargebels. amgvarad, momtyueblis mo-

tivs mniSvneloba ar eniWeba.3 sakmarisia, Tu saxeze gveqneba motyue-

bis subieqturi da obieqturi Semadgenloba (ix. amasTan dakavSirebiT 

81-e muxlis komentari). 

miuxedavad danawesis erTi SexedviT damabneveli formulirebisa, 

ar aris aucilebeli arc alternativis saxiT am motivTgan erT-erTis 

qona.4 

mocemuli normidan argumentum a maiore ad minus (anu miT umetes) 

gamomdinareobs, rom, Tu sargeblis miRebisa da zianis miyenebis gan-

zraxva ar aris aucilebeli motyuebiT dadebuli xelSekrulebisaT-

vis, miT ufro ar unda iyos aucilebeli sargeblis realurad miReba 

an zianis miyeneba.

 

II. zianis miyenebisa da sargeblis miRebis motivi

motyuebuli mxarisaTvis zianis miyenebis mizani ar warmoadgens 

81-e muxlis gamoyenebis aucilebel winapirobas, iseve rogorc mom-

tyueblis mier am garigebidan raime sargeblis miReba.5 sakmarisia 

imis gacnobiereba, rom meore mxare motyuebis gareSe garigebas ar 

1  TaRliToba sisxlis samarTlis kodeqsis 180-e muxlis me-2 variantis mixedviT, sakuTar 

TavSi moicavs motyuebas 81-e da Semdgomi muxlebis mixedviT, Tumca yoveli motyueba 

aucileblobis ZaliT ar wamoadgens TaRliTobas, jorbenaZe, Secdoma garigebaSi, pa-

raleli sxva samarTlebriv institutebTan, samarTlis Jurnali #1/2011, gv. 200, 202, 

motyueba warmoadgens TaRliTobis Cadenis xerxs.

2  Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 377; 

kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri 

gamocema 2008, gv. 19; jorbenaZe, Secdoma garigebaSi, paraleli sxva samarTlebriv insti-

tutebTan, samarTlis Jurnali #1/2011, gv. 202.

3  kereseliZe, uzogadesi cnebebi, 2009, gv. 345; Wanturia, samoqalaqo samarTlis zogadi 

nawili, 2011, gv. 378;

4  kereseliZe, uzogadesi cnebebi, 2009, gv. 345; kikoSvili, nebis nakli qarTul samarTalSi, 

qarTuli samarTlis mimoxilva, specialuri gamocema, 2008, gv. 19.

5  kereseliZe, uzogadesi cnebebi, 2009, 345; kropholeri, gsk-is saswavlo komentari, 

Targmani, § 123 me-6 veli.

1

2

3

4

giorgi rusiaSvilimuxli 82



476

dadebda an sxva SinaarsiT dadebda (ix. mux. 81-e, me-20 veli).

magaliTad, Tu gamyidveli ganzrax daumalavs myidvels im garemoe-

bas, rom saxlis saZirkveli arasaTanadod aris daculi miwisqveSa wyleb-

isagan, umniSvneloa is faqti, rom gamyidveli imedovnebda, safrTxe 

sinamdvileSi gadametebuli iyo (Sesabamisi samsaxuris gafrTxilebis mi-

uxedavad) da amasTan, sxva mimdebare saxlebic identur mdgomareobaSi 

iqnebodnen.6 aseve, Tu gamyidveli umalavs myidvels miyiduli saxlis 

sacxovreblad gaTvaliswinebuli farTis realur odenobas, umniSvne-

loa misi varaudi, rom zedamxedvelobis Sesabamis samsaxurs es faqti 

SeumCneveli darCeboda da myidveli SeuzRudavad isargeblebda binis 

mTliani farTiT.7 dazRveuli, romelic ar umxels mzRvevels, amgvarad, 

Tavisi daavadebis Sesaxeb, atyuebs mas (81-e muxlis gagebiT), miuxedavad 

imisa, rom sxva mzRveveli amas umniSvnelo Civilad miiCnevda8 da amgvar-

ad, ar gegmavda arc axali mzRvevelisaTvis raime zianis miyenebas an mis 

xarjze gaumarTlebeli sargeblis miRebas. 

problemuria e. w. „keTili ganzraxviT“ motyuebis SemTxvevebi, 

rodesac momtyuebeli im faqtze apelirebs, rom garigebis dadebisas 

kontrahentis SecdomaSi SeyvaniT, saboloo jamSi, mis interesebSive 

moqmedebda. magaliTad,9 Sps-s partniori Tanapartniorisagan wilis 

gamosyidvisas am wilis daTmobas sazogadoebis gadarCenis erTaderT 

gzad dausaxavs, ris gareSec Sps-s gakotreba, yofil mewiles ki wilis 

yovelgvari kompensaciis gareSe dakargva emuqreba (rac simarTles ar 

Seesabameba), Tumca am dros saxeze gvqonda wilis damTmobis sazoga-

doebidan garicxvis sxva winapirobebi, rac am ukanasknelisaTvis gac-

ilebiT araxelsayreli iyo. germanulma sasamarTlom mainc ar gamor-

icxa (Secilebis uflebis momniWebeli) motyueba, radgan es mxolod 

maSin iqneboda SesaZlebeli, Tu mxaris „keTili ganzraxva“ srulebiT 

cxadi da piradi sargeblis mopovebis yovelgvari eWvis gamaqarwyle-

beli iqneboda. dResdReobiT cxadi „keTili ganzraxviT“ motyuebis 

SesaZleblobac ukugdebulia.10 81-e muxli ar icavs motyuebuls me-

ore mxaris mxolod amoraluri da gakicxvadi saqcielisagan, aramed 

icavs mis nebis Tavisuflebasa da ndobas, romlis SezRudvac apriori 

aniWebs mas Secilebis uflebas. garda amisa, realuri keTili ganz-

raxvis realizebis SemTxvevaSi naklebsavaraudoa, rom motyuebulma 

Secilebis ufleba gamoiyenos.11 

6 BGH NJW 1986, 980.
7 BGH NJW-RR 2008, 258.
8 OLG Frankfurt a. M. r + s 2005, 474.
9 BGH LM Nr. 9 zu § 123.
10  Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 1992, 543; MükoKramer, BGB, 5. Aufl. 2006, § 123 Rn. 9.
11  zoiZe, sk-is komentari, wigni I, mux. 82, gv. 242, sworad miuTiTebs im faqtze, rom, Cveu-

lebriv, `keTili ganzraxva~ mxolod Tavis gamarTlebis sababi Tu iqneba momtyueblis 

mxridan. 
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muxli 83. motyueba mesame piris mxridan 

1. mesame piris mxridan motyuebisas SeiZleba garigebis baTilo-

bis moTxovna, Tu motyuebis Sesaxeb icoda an unda scodnoda im pirs, 

romelic sargebels iRebs am garigebidan.

2. Tu garigebis orive mxare motyuebiT moqmedebda, maSin arc erT 

maTgans ara aqvs ufleba motyuebaze miTiTebiT moiTxovos garigebis 

baTiloba an zianis anazRaureba

I. zogadi debulebebi ....................................................................................477 

II. motyueba mesame piris mxridan.................................................................478

1. mesame piri ..............................................................................................478

2. calkeuli SemTxvevebi ...........................................................................479

3. sargeblis mimRebi .................................................................................479

a) sargebeli ...........................................................................................479

b) Secilebis adresati ..........................................................................481

aa) kontrahentis tyuili ......................................................................481

bb) tyuili, romelic Seeracxeba sargeblis

    mimRebs ..............................................................................................481

4. codna da gaufrTxileblobiT arcodna .............................................482

5. rwmunebulebisa da Tanxmobis sacilooba ...........................................483

III. ormxrivi tyuili, 83 II .............................................................................483

1. danawesis mizani .....................................................................................483

2. Sedegebi „TvalsaCinoebis standartisaTvis“......................................485

I. zogadi debulebebi

83-e muxlis 1-el da me-2 nawilebSi gaerTianebulia ori gansxvave-

buli danawesi erTi saerTo niSniT _ motyuebuli piris Secilebis 

uflebis gamoyenebis farglebi. miuxedavad momtyueblis ganzraxi 

moqmedebiT gamowveuli nebis Tavisuflebis SezRudvisa,1 motyuebu-

li mainc ar sargeblobs absoluturi dacviT, yovelTvis ara aqvs 

garigebis Secilebis meSveobiT gaqarwylebis ufleba. erT SemTxveva-

Si es ufleba SeiZleba gamoiricxos garigebidan sargeblis mimRebis 

ndobis dacvidan gamomdinare,2 meore SemTxvevaSi ki im mizeziT, rom 

Tavad motyuebulis ndoba dacvas ar imsaxurebs.

1 ix. 81-e muxlis koment. 1-li da me-2 veli.

2  Sdr. sxva mosazreba kereseliZe, uzogadesi cnebebi, 2009, gv. 346, romelic mocemuli 

normis gamarTlebas imaSi xedavs, rom am dros motyuebulis kontrahenti, uwyobs ra 

xels sakuTari dumiliT momtyueblis mier Seqmnili mcdari warmodgenis SenarCunebas, 

ar imsaxurebs dacvas. amgvari ganmarteba bolomde damajerebeli ar aris, radgan 83 I 

muxli exeba aseve SemTxvevas, rodesac am kontrahentma gaufrTxileblobiT (me-19 veli) 

ar icis mesame piris mxridan motyuebis Sesaxeb, Sesabamisad, dumiliT xelis Sewyobaze 

saubari zedmetia. ufro gamarTlebulia am danawesis ganmarteba motyuebulis kontra-

hentis ndobisa da motyuebulis nebis Tavisuflebis awon-dawonvis WrilSi, rogorc maT 

Soris kompromisis monaxvis meqanizmisa. kikoSvili (nebis nakli qarTul samarTalSi, qa-

rTuli samarTlis mimoxilva, specialuri gamocema, 2008, gv. 17) sworad akeTebs aqcents 

nebis mimRebis keTilsindisierebaze, Tumca Semdgom isev „nebis gamovlenaze zemoqmedeb-

is Sesaxeb“ saubrobs. 

1
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II. motyueba mesame piris mxridan

83 I muxli exeba SemTxvevas, rodesac mcdari cnobis wyaro ara uSu-

alod garigebis monawilea, aramed mesame piri, Tumca monawilem icis 

amis Sesaxeb an unda Seetyo Sesabamisi gulisxmierebis gamoyenebi-

sas. magaliTad, makleri, romelmac icis saxlis avariulobis Sesaxeb, 

mas Segnebulad unaklod asaRebs, sargebels ki am saxlis gayidviT 

gamyidveli iRebs, romelic Segnebulad xuWavs Tvals makleris qme-

debaze.3 am dros motyuebulis partnioris ndoba garigebis (romlis 

dadebac meore mxaris nebis Tavisuflebis xarjze moxda) samudamod 

SenarCunebasTan dakavSirebiT dacvas ar imsaxurebs. 

danawesi moqmedebs mxolod miRebasavaldebulo nebis gamovlenis 

SemTxvevaSi.4 ar moicavs, magaliTad, jildos dapirebas 775-e muxlis 

mixedviT, maSinac ki, rodesac mesame pirs Sesabamisi Sedegis misaRw-

evad mniSvnelovani xarjebis gaweva uwevs.

1. mesame piri

83 I muxlis ganmartebisaTvis gadamwyvet sakiTxs warmoadgens imis 

gamorkveva, Tu vin SeiZleba CavTvaloT „mesame pirad“. Secilebis 

ufleba miT ufro SezRudulia, rac ufro farToa am mesame pirTa 

wre. mesame pirad miiCneva mxolod neitraluri piri, anu piri, romel-

ic garigebis dadebisas arc erTi mxaris banakSi ar imyofeba da ara, 

magaliTad, erT-erTi mxaris warmomadgeneli.5 warmomadgenlis garda 

mesame pirad ar iTvleba aseve nebismieri sxva piri, romlis qcevac 

(motyuebuli) nebis gamovlenis adresats Seeracxeba maT Soris arse-

buli mWidro urTierTobisa Tu sxva gansakuTrebuli garemoebebis 

gamo.6

mesame piris cnebis amgvari restriqciuli ganmarteba ganpirobebu-

lia imiT, rom 83 I muxlis mixedviT pasuxisgeba warmoadgens winare 

saxelSekrulebo pasuxismgeblobis specialur formas _ TiToeul 

mxares ekisreba valdebuleba ar moatyuos meore mxare.7 Tu am val-

debulebas arRvevs ara momavali kontrahenti, aramed sxva piri, imis 

gansasazRvrad, aris Tu ara is neitraluri, 396-e muxli unda gamo-

viyenoT.8 

3 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 379. 

4 Müko/Armbrüster, in Münchener Kommentar zum BGB, 7. Aufl. 2015, § 123 Rn. 61.
5  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 379; zoiZe, sk-is komentari, 

wigni I, 2002, 83-e muxli, gv. 243-244.

6 BGH NJW 1996, 1051; BGH NJW 1990, 1662.
7 Schubert, Unredliches Verhalten Dritter bei Vertragsabschluss, AcP 168 (1968), 504 da Semdgomni.

8  BGH NJW 2011, 2874, Tumca es mosazreba gakritikebulia imdenad, ramdenadac ar moi-

cavs, magaliTad, warmomadgenlobis gareSe moqmedi warmomadgenlis SemTxvevas, maSinac 

ki, rodesac warmomadgenli mogvianebiT iwonebs garigebas. amitomac meore mosazrebis 

(kropholeri, gsk-is saswavlo komentari, Targmani, § 123 me-7 veli; Müko/Armbrüster BGB, 7. 
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2. calkeuli SemTxvevebi

mesame pirad ar unda miviCnioT warmomadgeneli,9 maSinac ki, rode-

sac is warmomadgenlobiTi uflebamosilebis gareSe moqmedebda, 

Tuki warmodgenili garigebas mogvianebiT moiwonebs.10 aseve lizing-

is xelSekrulebisas, lizingis sagnis mimwodebeli, Tu is lizingis 

gamcemis neba-survilis Tanaxmad monawileobas iRebs xelSekrulebis 

dadebaSi, ar miiCneva mesame pirad 83 I muxlis Tanaxmad da umniSvne-

loa icoda (an unda scodnoda) Tu ara lizingis gamcemma misi mxridan 

lizingis mimRebis motyuebis Sesaxeb.11 

amis sapirispirod mesame pirad iTvleba yvela is piri, romlebsac 

ar gaaCniaT uflebamosileba ganaxorcielon garigebis dadebisaken 

mimarTuli qmedebebi erT-erTi mxaris sasargeblod.12 magaliTad, 

makleris qmedeba, romlis funqciac amoiwureba imiT, rom erTmaneTs 

gaacnos xelSekrulebis dadebis msurvelebi da misces maT xelSe-

krulebis dadebis SesaZlebloba, aqvs ra neitraluri damokidebule-

ba orive mxaris interesebis mimarT, pirdapir arc erT mxares ar 

Seeracxeba.13 mesame piria, 360-e muxlis Tanaxmad morigebisas masSi 

CarTuli mosamarTle.14 qarTuli sasamarTlo praqtikis15 mixedviT, 

aseve notariusic.

Tavdebobis kisrebisas, Tu Tavdebs movale boroti ganzraxviT 

atyuebs, aqac is mesame pirad iTvleba.16 igive wesi moqmedebs movalis 

mxridan kreditoris motyuebis SemTxvevaSi.17 samewarmeo sazogadoeb-

is partniorebs aseve mxolod maSin SeeracxebaT maTi Tanapartnioris 

tyuili, Tu saxezea 83 I muxlis winapirobebi.18 

3. sargeblis mimRebi 

a) sargebeli

sargeblis qveS, qarTul iuridiul literaturaSi gamoTqmuli 

mosazrebis19 Tanaxmad, mxolod samarTlebrivi sargebeli20 (uflebis 

Aufl. 2015, § 123 Rn. 65) Tanaxmad, „mesame“ pirTa wres ar ganekuTvneba arc erTi momtyuebe-

li, romelic mxolod garegnulad mainc mindobil pirad warmosdgeba da es moCvenebiTi 

faqti xelSekrulebis kontrahents Seeracxeba.

9  kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri 

gamocema 2008, gv. 17.

10  kropholeri, gsk-is saswavlo komentari, Targmani, 2014, § 123 me-7 veli.

11 BGH NJW 1989, 288.
12 Schubert, Unredliches Verhalten Dritter bei Vertragsabschluss, AcP 168 (1968), 492.
13 RGZ 101, 98; BGH WM 1964, 853.
14 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 67. 
15 saqarTvelos uzenaesi sasamarTlos 2014 wlis 16 ivnisis ganCineba № as-182-171-2014.

16 BGH NJW 1996, 1051.
17 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 67.
18 Müko/Armbrüster,BGB, 7. Aufl. 2015, § 123 Rn. 69.
19 kereseliZe, uzogadesi cnebebi, 2009, gv. 347.

20 „uflebisa Tu moTxovnis Sinaarsobrivi datvirTviT“.
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an moTxovnis gagebiT) unda moviazroT, rac, saboloo jamSi, aras-

woria. marTalia, sargeblis amgvari ganmarteba moicavs zemoT moy-

vanili SemTxvevebis umravlesobas, Tumca mainc ver uzrunvelyofs 

motyuebulis interesebis amomwurav dacvas.

magaliTad, 203-e muxlis mixedviT valis gadakisrebisas, rodesac 

kreditori da movale deben valis gadakisrebis xelSekrulebas, Tav-

dapirveli movale SeiZleba atyuebdes kreditors, amis Sesaxeb icodes 

axalma movalemac da kreditors mainc ar eqneba motyuebis safuZv-

liT Secilebis ufleba. Tavdapirveli movale am SemTxvevaSi mesame 

pirad gvevlineba da radgan axali movale am dros aranair samarT-

lebriv sargebels (uflebas) ar moipovebs, kisrulobs ra mxolod 

valdebulebis dafarvas, kreditors ar eqneba Secilebis ufleba 83 

I muxlis safuZvelze.21 am xerxiT, saboloo jamSi, nebismier movales 

SeuZlia Tavisi kreditori gadaamisamarTos ukve gakotrebul axal 

movalesTan, am ukanasknelTan winaswari SeTanxmebis safuZvelze.

meore SemTxveva, rodesac sargeblis cnebis xsenebuli ganmartebis 

Tanaxmad, motyuebuli Secilebis uflebis gareSe rCeba, aris mesame 

piris sasargeblod dadebuli e. w. „aranamdvili“ xelSekruleba (ix. 

mux. 349-e me-7 veli22), romlis ZaliTac movalem valdebuleba unda 

Seasrulos mesame piris mimarT, magram Tavad mesame pirs ar aqvs 

moTxovnis ufleba. am xelSekrulebiT mesame piri, romelic aseve 83 

I muxlis gagebiT mesame piria, ar iZens aranair samarTlebriv sarge-

bels, ar aqvs ra Tavisi damoukidebeli moTxovnis ufleba Sempireb-

lis (movalis23) mimarT. moTxovnis ufleba aqvs mxolod Sepirebis mim-

Rebs (kreditors). amgvarad, Tu tyuils mimarTa mesame pirma, romlis 

Sesaxebac kreditorma araferi icoda, miuxedavad imisa, rom es mesame 

piri garigebidan faqtobriv sargebels iRebs, ar iRebs ra samarT-

lebriv sargebels, movales mainc ar eqneba Secilebis ufleba. am 

gadawyvetasac usamarTlo Sedegebamde mivyavarT, radgan mesame pirs 

kreditoriTa da movaliT manipulaciis Sedegad dausjelad SeuZlia 

miiRos faqtobrivi sargebeli ise, rom samarTlebrivs yuradReba 

aRar miaqcios. 

gamosavals da am orive SemTxvevis marTebul gadawyvetas ki imis 

daSveba warmoadgens, rom motyuebuls Tavisi kontrahentis winaSe 

yovelTvis aqvs Secilebis ufleba, Tu am ukanasknelma icis an gau-

frTxileblobiT (me-19 veli) ar icis mesame piris tyuilis Sesaxeb. 

aseve sargeblis qveS, zemoT moyvanili mosazrebis sawinaaRmdegod 

(me-9 veli), unda gavigoT ara mxolod samarTlebrivi, aramed aseve 

faqtobrivi sargebelic. 

21Müko/Armbrüster, in Münchener Kommentar zum BGB, 7. Aufl. 2015, § 123 Rn. 75.
22 gccc.ge, 2016 w. 11 Tebervlis mdgomareobiT.

23 terminologiisaTvis Sdr. mux. 349-e me-9 veli.
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b) Secilebis adresati

Secilebis adresatia piri, romelic sargebels iRebs am garigebidan, 

Tumca rTulia sargeblis am mimRebis erTiani cnebis dadgena, radgan, 

saboloo jamSi, 83 I muxlSi gaerTianebulia ori danawesi, romlebic 

gsk-is 123-e paragrafis me-2 nawilis 1-el da me-2 winadadebaSi cal-

calkea dafiqsirebuli,24 ris gamoc erT-erTi problemuri SemTxve-

va mouwesrigebeli rCeba (me-9 veli). miuxedavad amisa, normis gan-

martebis meSveobiT SesaZlebelia am bundovanebis Tavidan acileba.25 

aa) kontrahentis tyuili

pirveli, SedarebiT uproblemo SemTxveva, sam pirs Soris urTi-

erTobaSi motyuebisa, saxeze gvaqvs maSin, rodesac uSualod kon-

trahenti ityueba. magaliTad, sxva piris sasargeblod dadebuli 

dazRvevis xelSekrulebisas (836), Tu damzRvevi mzRvevels atyuebs, 

garigeba yovelTvis saciloa, maSinac ki, rodesac dazRveulma amis 

Sesaxeb araferi icoda.26 es SemTxveva saerTod ar eqceva 83 I muxlis 

moqmedebis sferoSi, radgan ityueba ara mesame piri, aramed kontra-

henti.27 motyuebuls am SemTxvevaSi Secilebis ufleba aqvs 81 I muxlis 

safuZvelze.

bb) tyuili, romelic Seeracxeba sargeblis mimRebs

Tu uSualod garigebis kontrahenti ar ityueba, sargebels sxva 

piri iRebs, magram garigeba ideba meoTxe piris mxridan tyuilis safuZ-

velze28, magaliTad, sxva piris sasargeblod dadebuli dazRvevisas 

mzRvevels atyuebs gareSe piri, Tumca amis Sesaxeb arc damzRvevma 

da arc dazRveulma araferi ician _ dgeba problema, unda davicvaT 

sargeblis keTilsindisieri mimRebi Tu motyuebuli.29 kanonmdeblis 

calsaxa gadawyvetilebiT sargeblis keTilsindisier mimRebs ar vi-

cavT mxolod maSin, rodesac mas qvemoT moyvanili principis (me-19 

veli) mixedviT Seeracxeba meoTxe piris tyuili.

am calsaxa gadawyvetis gavrcelebas im SemTxvevaze, rodesac am 

meoTxe piris tyuili Seeracxeba mxolod kontrahents, magram mis Ses-

24 kereseliZe, uzogadesi cnebebi, 2009, gv. 345.

25  amitomac kereseliZis (uzogadesi cnebebi, 2009, gv. 345) mosazrebis srulad gaziareba 

SeuZlebelia.

26 OLG Celle r+s 2010, 426 da Semdgomi.

27 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 73.
28  es oTx pirs Soris urTierToba warmoadgens gsk-is 123 II 2 paragrafis mTavar gamoyene-

bis sferos (Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 74). 
29  amitomac am da zemoT moyvanil SemTxvevaSi interesTa ganawileba da Sesabamisad, gada-

sawyveti problemac araerTgvaria (Schubert, Unredliches Verhalten Dritter bei Vertragsabschluss, 
AcP 168 (1968), 495.
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axeb ar icis da arc unda scodnoda sargeblis mimRebs, sakmaod us-

amarTlo Sedegamde mivyavarT. 83 I muxlis pirdapiri gamoyenebiT, 

romelic mxolod sargeblis mimRebze akeTebs aqcents, garigeba ver 

iqneba sacilo. aq ver dagvexmareba verc sargeblis cnebis zemoT xsen-

ebuli (me-12 veli) farTo ganmarteba, radgan SesaZlebelia, rom uSu-

alod xelSekrulebis damdebi am xelSekrulebidan arc faqtobriv 

da arc samarTlebriv sargebels ar iRebdes. magaliTad, mesame piris 

sasargeblod dadebuli „namdvili“ xelSekrulebidan, Sepirebis mim-

Rebma (kreditorma) uari Tqvas sakuTar moTxovnis uflebaze da is 

srulad gadaulocos mesame pirs.

miuxedavad keTilsindisieri mimRebis ndobis dacvisa, upirateso-

ba unda mivaniWoT princips, romlis Tanaxmadac garigebis mxare yo-

velTvis daculi unda iyos meore mxaris tyuilisagan, maSinac ki, 

rodesac momtyuebeli amiT uSualo sargebels ar iRebs, rac pirda-

pir gamomdinareobs 82-e muxlidan da rasTanac sityvasityviTi gan-

martebis Tanaxmad winaaRmdegobaSi modis 83 I muxli, gamoricx-

avs ra Secilebis SesaZleblobas, Tu momtyuebeli-kontrahenti am 

garigebidan sargebels ar iRebs da am sargebels mxolod mesame pirs 

aniWebs. am SemTxvevaSi isev zemoT moyvanili interesTa gadanawile-

ba gvaqvs saxeze (me-11 veli) da miuxedavad imisa, rom kontrahenti 

sargebels ar iRebs, motyuebulis ndoba mis keTilsindisierebasTan 

dakavSirebiT daculi unda iyos. 

amis gamo, Tu tyuili Seeracxeba garigebis uSualo monawiles, 

sargeblis miRebaze, rogorc Secilebis adresatis gansazRvris mTavar 

kriteriumze, uari unda vTqvaT da 82, 83 I muxlebis teleologiuri 

eqstensiis Tanaxmad, romelTa mizanic motyuebulis ndobis dacvaa 

misi kontrahentis keTilsindisierebasTan dakavSirebiT (maSinac ki, 

rodesac es kontrahneti mesame pirisaTvis cdilobs sargeblis mopo-

vebas30), motyuebuls yovelTvis mivaniWoT Secilebis ufleba.

4. codna da gaufrTxileblobiT arcodna

Tu momtyuebeli mesame piria, motyuebiT dadebuli garigeba mx-

olod maSin SeiZleba gaxdes sacilo, rodesac motyuebulis kontra-

hentma (an garigebidan sargeblis mimRebma mesame pirma) icoda an unda 

scodnoda motyuebis Sesaxeb.31 gaufrTxileblobiT arcodna gvaqvs 

saxeze maSinac, rodesac, calkeuli garemoebebidan gamomdinare, kon-

trahents unda gamoekvlia, iyo Tu ara meore mxaris nebis gamovlena 

motyuebiT ganpirobebuli.32 gaufrTxileblobis nebismieri saxe sak-

marisia.33 

30 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 73.
31  Sdr. kereseliZe, uzogadesi cnebebi, 2009, gv. 346, aqcents akeTebs mxolod codnaze, 

rac, savaraudod, meqanikuri gamorCenis bralia.

32 BGH NJW-RR 1992, 1006.
33 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 71.
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5. rwmunebulebisa da Tanxmobis sacilooba

problemuria rwmunebulebisa da Tanxmobis sacilooba, radgan 

am calmxrivi garigebebis gabaTilebas sxva garigebebis _ warmo-

madgenlobiTi uflebamosilebiTa da Tanxmobis safuZvelze dadebu-

li garigebebis _ aranamdviloba mosdevs Sedegad. erTi mosazrebis34 

Tanaxmad, am dros motyuebis motiviT Secilebis uflebis gamoyeneba 

mxolod maSin aris SesaZlebeli, rodesac xelSekrulebis meore mxa-

rem icoda an unda scodnoda mis Sesaxeb. am gadawyvetis sawinaaRm-

degod mohyavT argumenti, rom saxelSekrulebo partnioris ndoba 

warmomadgenlobiT uflebamosilebasTan dakavSirebiT 113 I muxlis 

mixedviT aris daculi da 83 I muxliT gaTvaliswinebuli dacvis meqa-

nizmis CarTvis aucilebloba ar arsebobs.35 

III. ormxrivi tyuili, 83 II

83 II muxlis mixedviT, Tu garigebis dadebisas orive mxare atyuebs 

erTmaneTs, maSin arc erTs ar aqvs motyuebaze miTiTebis ufleba da 

am safuZvliT garigebis baTilobis moTxovna. es danawesi, romel-

sac muxlis saTaurTan bevri araferi aqvs saerTo, naTelyofs, rom 

motyuebisas daculi samarTlebrivi sikeTe aris ara mxolod mo-

tyuebulis nebis gamovlenis Tavisufleba (aseT SemTxvevaSi ormxrivi 

tyuilisas orive mxares unda hqonoda Secilebis ufleba), aramed 

aseve mis ukan mdgomi ndoba meore mxaris keTilsindisier qcevasTan 

dakavSirebiT. am ndobaze miTiTebis ufleba ki aRar aqvs mxares, Tu 

is Tavadac ityueba. 

1. danawesis mizani

mocemuli norma iuridiul literaturaSi36 gakritikebulia, ro-

34  kropholeri, gsk-is saswavlo komentari, Targmani, 2014, § 123 me-8 veli; Flume, All-
gemeiner Teil des Bürgerlichen Rechts II, 1992, 546.

35  Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 76. rac Seexeba Tanxmobas, germanuli sasamarTlo 

praqtikis mixedviT (BGHZ 137, 255), magaliTad, Tu sammxrivi xelSekrulebisas, rodesac 

gamqiravebeli nebas rTavs axal damqiravebels (momtyuebels) Caanacvlos amJamindeli 

damqiravebeli masTan dadebuli xelSekrulebiT, aq Secileba amJamindeli damqiraveb-

lis winaSe gamoTqmuli nebarTvisa, SeiZleba mxolod maSin, rodesac man icoda an unda 

scodnoda motyuebis Sesaxeb.

36  kereseliZe, uzogadesi cnebebi, 2009, gv. 347; sinamdvileSi motyuebiT dadebuli 

garigebis arss ewinaaRmdegeba swored am avtoris daSveba, rom ormxrivi tyuilisas 

am „araswori“ danawesis gasworebis erT-erTi SesaZlo varianti SeiZleba garigebis ba-

Tiloba yofiliyo. marTalia, romis samarTalSi (Paul. (33 ed.) D. 18.1.57.3) ormxrivi ar-

akeTilsindisierebis (dolus) SemTxvevaSi marTlac iyo SesaZlebeli garigebis baTilad 

cnoba (esec damokidebuli iyo Sesrulebis garTulebis damatebiT garemoebebze, ro-

goric iyo, magaliTad, valdebulebis Sesrulebis SeuZlebloba), Tumca es srulebiT 

SeuZlebelia Tanamedrove qarTul samarTalis dogmatikidan gamomdinare, sadac gamo-

tyuebuli neba, mxolod saciloa da ara apriorulad baTili. kanonmdeblis am amosaval 
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gorc danawesi, romelic motyuebiT dadebuli garigebis arss ewi-

naaRmdegeba. es mosazreba 81-84-e muxlebis ukan mdgomi mTavari prin-

cipis (ix. 1-li da 26-e velebi) vergagebas emyareba da daumsaxureblad 

akritikebs sapirispiro pozicias.37 

83 II muxli unda gavigoT, rogorc ndobisa da keTilsindisiere-

bis principis (8 III) specialuri gamovlinebis _ in pari delicto melior est 
conditio possidentis38 („ormxrivi usamarTlobisas mopasuxes unda mivani-

WoT upiratesoba“) normatiuli konstantacia. Tu momtyuebeli mog-

vianebiT aRmoaCens, rom Tavadac moatyues, Secilebis meSveobiT ve-

Rar gamoiTxovs sakuTar Sesrulebas meore mxarisagan, radgan manac 

zustad aseve arakeTilsindisierad moipova sapirispiro Sesruleba. 

TiToeul mxares mxolod maSin aqvs meoris arakeTilsindisierebaze 

miTiTebis ufleba, rodesac TviTon aris keTilsindisieri.

am danawesis gareSec saboloo Sedegi didi albaTobiT mainc ucv-

leli iqneboda 976 II d) da 979 IV muxlebis39 mixedviT, Tumca umiznod 

garTuldeboda am Sedegis misaRwevi samarTlebrivi konstruqcia. 976 

II d) da 979 IV muxlebi, orive, kondiqciuri ukuqcevisas dabrunebis 

valdebulebisagan aTavisuflebs mimRebs, Tu norma, romlis safuZ-

velzec moxda garigebis aranamdvilad cnoba, am mimRebis dacvas 

emsaxureboda.40 81 I swored is normaa, romelic motyuebulis dacvas 

emsaxureba da kondiqciuri ukuqcevisas mTel rig SemTxvevebSi aT-

avisuflebs motyuebul mimRebs ukan dabrunebis valdebulebisagan, 

magram, Tu orive mxare motyuebulia, maSin arc erTi ar daabrunebs 

arafers, rac niSnavs imas, rom garigebis baTilobis moTxovnas re-

aluri Sedegi ar mohyveba. magaliTad, Tu gacvlis xelSekrulebisas 

orive mxare atyuebs erTmaneTs gacvlili manqanis muxruWebis mdgo-

mareobasTan dakavSirebiT, xolo mogvianebiT orive manqana mimRebTan 

am mizeziT ganadgurdeba, maSin 979 IV muxlis mixedviT TiToeuli 

dogmaze uaris Tqma SeuZlebelia ormxrivi tyuilis SemTxvevaSic ki. aseve aramarTebu-

lia iqve (gv. 347-348) moyvanili paraleli italiis samoqalaqo kodeqsis danawesTan (ix. 

mux. 81 me-6 veli); am araswor mosazrebas iziarebs aseve kikoSvili, nebis nakli qarTul 

samarTalSi, qarTuli samarTlis mimoxilva, specialuri gamocema 2008, gv. 17; Sdr. aseve 

jorbenaZe, Secdoma garigebaSi, paraleli sxva samarTlebriv institutebTan, samarT-

lis Jurnali #1/2011, gv. 209.

37  zoiZe, sk-is komentari, wigni I, 2002, 83-e muxli, gv. 245.

38  es principi mflobelobasTan dakavSirebuli davisas cnobili iyo klasikuri periodis 

romis samarTalSi (Ulp. (1 leg. Iul. Pap.) D. 50.17.128pr.), Camoyalibda kanonikur samarTalSi 

ukve zogadi principis formiT (VI, Reg. iur., 65, Corpus juris canonici (ed. Gregoriana), part. 
3, col. 844, L. 9-10) da cocxalia Tanamedrove marTlwesrigSic. Sdr. magaliTad, an-

gloamerikuli samarTliani samarTlis (equity) wesi those seeking equity must do equity (is 
vinc eZiebs samarTlianobas, Tavadac unda moqmedebdes mis Sesabamisad) da gsk-is 817 

2 paragrafi.

39  Sdr. am danawesebis gamoyenebisaTvis rusiaSvili/egnataSvili, kazusebi kanonismier 

valdebulebiT samarTalSi, 2016, gv. 146 da Semdgomni, gv. 161 da Semdgomni. 

40  pirveli norma exeba naturiT dabrunebas, xolo meore _ naturiT dabrunebis SeuZle-

blobisas Rirebulebis anazRaurebas.
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gaTavisufldeba ukan dabrunebis valdebulebisagan.41 

amgvarad, es danawesi rogorc samarTlis dogmatikis, ise poli-

tikis kuTxiT srul TanxmobaSia ssk-is sistematikasTan.

2. Sedegebi „TvalsaCinoebis standartisaTvis“

83 II muxlSi SemoTavazebuli gadawyveta calsaxad metyvelebs qar-

Tul sasamarTlo praqtikaSi42 aRiarebuli e. w. „TvalsaCinoebis stan-

dartis“ (ix. mux. 81-e me-10 veli) sawinaaRmdegod, romlis mixedviTac 

„motyuebis faqti imdenad TvalsaCino da aSkara unda iyos, rom nebi-

smieri saSualo ganviTarebisa da azrovnebis adamianis motyueba unda 

iyos SesaZlebeli“. es standarti Tbilisis saapelacio sasamarTlos,43 

gamohyavs keTilsindisierebis principidan, rac Tanmimdevrulia, 

Tumca, saboloo jamSi, araswori. 

sinamdvileSi ar arsebobs motyuebis qmedebis obieqturi mniSvnelo-

bis, misi mesame piris Tvalsawieridan dadgenis aucilebloba (mux. 

81-e me-12 veli), rogorc, magaliTad, SecdomiT gamoxatuli nebis 

SemTxvevaSi xdeba, radgan momtyueblisa da motyuebulis ndoba ar 

aris Tanabrad dasacavi. momtyuebeli sworedac rom ar aris neb-

is gamoxatvis obieqturi mimRebi. es gansakuTrebiT naTlad ikiTxe-

ba 83 II muxlidan, romlis mixedviTac, Tu orive ityueba arc erTs ar 

aqvs Secilebis ufleba _ nebis Tavisufleba mxolod maSin imsaxurebs 

dacvas, Tu saqme exeba keTilsindisieri piris nebas. 

41  igulisxmeba, rom rogorc erTi, ise meore mxare iyenebs motyuebis safuZvliT Secileb-

is uflebas. Sdr. ukve aranamdvili garigebis SemTxvevaSi Secilebis uflebis gamoyeneb-

isaTvis mux. 81 25-e veli.

42 saqarTvelos uzenaesi sasamarTlos 2014 wlis 16 ivnisis № as-182-171-2014 ganCineba. 

43 Tbilisis saapelacio sasamarTlos 2011 wlis 30 noembris № 2b/2103-11 gadawyvetileba.
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muxli 84. Secilebis vada 

motyuebiT dadebuli garigeba SeiZleba sadavo gaxdes erTi wlis 

ganmavlobaSi. vada aiTvleba im momentidan, roca Secilebis uflebis 

mqonem Seityo Secilebis safuZvlis arsebobis Sesaxeb

I. normis mizani ...............................................................................................486 

II. calkeuli debulebebis ganmarteba ..........................................................487

1. vadis dawyeba ...........................................................................................487

2. Secilebis gacxadebis misvla ................................................................487

3. erTwliani vada, rogorc uflebis gamomricxavi

   vada ..........................................................................................................487

4. vadis gasvlis Sedegebi ..........................................................................488

5. Secilebis gamomricxavi sxva garemoebebi ............................................488

a) uflebis prekluzia ...........................................................................488

b) dadastureba .......................................................................................489

6. mtkicebis tvirTi ...................................................................................489

I. normis mizani

Secdomis safuZvelze Secilebis msgavsad, motyuebiT dadebu-

li garigebis SemTxvevaSic am uflebis gamoyeneba droSi SezRudu-

lia, radgan, miuxedavad imisa, rom momtyueblis interesebi ar saW-

iroebs dacvas, Secilebis uflebis mqones mainc ar unda mivaniWoT 

ufleba misi SeuzRudavi gamoyenebiT Searyios samoqalaqo brunvis 

stabiluroba.1 Tumca gamomdinare im gansxvavebidan, rom motyuebis 

SemTxvevaSi nebis Tavisuflebis xelyofa meore mxaris ganzraxi moq-

medebiT xdeba2 da is gacilebiT ufro intensiurad aris xelyofili 

vidre Secdomisas, kanoni motyuebuls ara mxolod upirobod aniWebs 

xelSekrulebis baTilobis moTxovnis uflebas,3 aramed aniWebs mas 

ufro met drosac am uflebis gamoyenebisaTvis.

danawesSi xsenebuli garigebis „sadavooba“, swori mosazrebis 

1  saqarTvelos uzenaesi sasamarTlos 2013 wlis 25 martis № as-1350-1275-2012 gad-

awyvetileba; Müko/Armbrüster, BGB, 7. Aufl. 2015, § 124 Rn. 1.
2  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, 376; kikoSvili, nebis nakli qa-

rTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri gamocema 2008, gv. 17; 

saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 maisis № as-198-186-2014 ganCineba; saqa-

rTvelos uzenaesi sasamarTlos 2015 wlis 6 maisis № as-1214-1156-2014 gadawyvetile-

ba; saqarTvelos uzenaesi sasamarTlos 2013 wlis 25 martis № as-1350-1275-2012 gad-

awyvetileba.

3  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 377; Wanturia, Sesavali saqa-

rTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 378; Sdr. aseve kikoSvili, nebis 

nakli qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri gamocema 2008, gv. 

17; jorbenaZe, Secdoma garigebaSi, paraleli sxva samarTlebriv institutebTan, samarT-

lis Jurnali #1/2011, gv. 193 da Semdgomi; saqarTvelos uzenaesi sasamarTlos 2013 wlis 

25 martis #as-1350-1275-2012 ganCineba.

1

2
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Tanaxmad, „saciloobis“ sinonimad unda gavigoT.4 

problemuria, rodesac Secilebis gacxadeba unda moxdes ara mom-

tyueblis mimarT, aramed mesame piris mimarT, an rodesac es Secile-

ba uSualod exeba mesame pirs (ix. mux. 83 me-16 da me-20 velebi). am 

SemTxvevaSi germanul iuridiul literaturaSi5 gamoTqmuli mosaz-

rebis Tanaxmad, Secilebis adresats SeuZlia Sesabamisi vada dauTqvas 

Semcilebels uflebis gamoyenebisaTvis, romlis amowurvis Semdegac 

Semcilebeli dakargavs am uflebebs mesame piris winaSe.

II. calkeuli debulebebis ganmarteba

1. vadis dawyeba

miRebasavaldebulo nebis gamoxatvisas motyuebuls Secilebis 

uflebis gamoyeneba SeuZlia erTi wlis ganmavlobaSi im momentidan, 

rodesac unda Seetyo Tavisi am uflebis Sesaxeb. amgvarad, am vadis 

dineba iwyeba motyuebulis mier Secdomisa da im garemoebis aRmoCe-

nis Semdeg, rom es Secdoma meore mxaris tyuiliT iyo ganpirobebu-

li. danawesi moiTxovs pozitiur codnas, rasac gaufrTxileblobiT 

arcodnas ver gavuTanabrebT.6 sakmarisi ar aris arc ubralo eWvi 

meore mxaris tyuilTan dakavSirebiT,7 iseve rogorc mxolod nivTis 

naklis Sesaxeb codna; aucilebelia, motyuebis faqtis gacnobiere-

ba, Tumca Tavis mxriv ar aris aucilebeli misi TiToeuli detalis 

codna.8 

aramiRebasavaldebulo nebis gamoxatvisas gamarTlebuli Cans, 

rom erTwliani vadis dineba daiwyos im momentidan, rodesac arse-

bobda Secilebis konkretuli SesaZlebloba, risi winapirobacaa 59 II 

2 muxlis mixedviT Secilebis adresatis gamorkveva.9 

2. Secilebis gacxadebis misvla

Secilebis gacxadeba erTi wlis ganmavlobaSi unda miuvides meore 

mxares, rac ganisazRvreba 51-e muxlis wesebis mixedviT.

3. erTwliani vada, rogorc uflebis gamomricxavi vada

erTwliani vadis gamoTvlisaTvis unda gamoviyenoT 122, 123 II muxlebi. 

Tavad es vada warmoadgens uflebis gamomricxav vadas da ara xan-

4 ix. 59-e muxlis komentari veli 25.

5 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 4. Aufl., 1992, 532.
6 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 124 Rn. 3; BGH WM 1973, 751.
7 BGH WM 1973, 750 (751).
8 BGH NJW 2009, 2533.
9 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 124 Rn. 5.
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dazmulobis vadas. gansxvavebiT xandazmulobis vadis gasvlisagan, 

gamomricxavi vadis amowurva moTxovnas ara mxolod ganuxorciele-

bels xdis, aramed srulebiT aqarwylebs mas, ris gamoc sasamarTlo 

am vadas amowmebs ara mxolod meore mxaris Sesagebelis safuZvelze, 

aramed sakuTari inciativiT (ix. mux. 79 me-8 veli). am SemTxvevaSi qa-

rTuli sasamarTlo praqtika10 araswori mimarTulebiT aris wasuli, 

aigivebs ra xandazmulobis vadas gamomricxav vadasTan.

xandazmulobis Sesaxeb danawesebs 84-e muxliT gaTvaliswinebuli 

vadis SemTxvevaSi mxolod analogiiT Tu gamoviyenebT, maTi mizanSe-

wonilobidan gamomdinare. magaliTad, analogiiT unda gamoviyenoT 

132 b) muxli, romlis Tanaxmadac vada Cerdeba, Tu Secilebis gacxa-

debas abrkolebs gansakuTrebuli da mocemul pirobebSi aucdeneli 

dauZleveli Zala.11 am drois ganmavlobaSi erTwliani vadis dineba 

unda SeCerdes. aseve, Tu Secilebis uflebis mflobeli SezRudul-

qmedunariania, romelsac kanonieri warmomadgeneli ar hyavs, an mx-

ardaWeris mimRebi, romelsac mxardaWera saTanado wesiT ar gaewia, 

anda es pirebi warmoadgenen Secilebis adresatebs, erTwliani vadis 

dena SeCerebulad iTvleba, sanam es piri srulad qmedunariani ar 

gaxdeba an mas kanonieri warmomadgeneli an mxardamWeri ar daeniSneba 

(134-e muxlis analogiiT).12 

4. vadis gasvlis Sedegebi

erTwliani vadis amowurvis Semdeg motyuebuli kargavs Secilebis 

uflebas. Secilebis vadis amowurvisagan damoukideblad is inarCu-

nebs zianis anazRaurebis moTxovnis uflebas (ix. mux. 81 30-e veli),13 

rac motyuebuls aniWebs meore mxaris moTxovnisagan, rogorc zian-

isagan, gaTavisuflebis moTxovnis uflebas. 

Secilebis vadis gasvlasTan erTad motyuebuli kargavs ukve gacx-

adebuli Secilebis axali safuZvlebiT gamyarebis SesaZleblobas.14 

5. Secilebis gamomricxavi sxva garemoebebi

a) uflebis prekluzia

garda zemoT moyvanili gamonaklisisa (me-3 veli), Secilebis 

uflebis prekluzia xdeba ndobisa da keTilsindisierebis princip-

idan gamomdinare im SemTxvevaSi, rodesac motyuebas xelSekrulebis 

10  saqarTvelos uzenaesi sasamarTlos 2011 wlis 23 seqtembris № as-886-929-2011 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2010 wlis 11 noembris № as-586-551-2010 ganCineba.

11  zoiZe, sk-is komentari, wigni I, mux. 84, gv. 245.

12  zoiZe, sk-is komentari, wigni I, mux. 84, gv. 245.

13 saqarTvelos uzenaesi sasamarTlos 2010 wlis 27 maisis № as-1046-1314-09 ganCineba.

14 BAG NJW 2008, 940.
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ganxorcielebisaTvis aranairi mniSvneloba aRar eniWeba.15 es gansa-

kuTrebiT aqtualuria iseTi xangrZlivi vadiT dadebuli xelSe-

krulebebis SemTxvevaSi, rogoric aris SromiTi xelSekruleba, 

Tumca, magaliTad, dasaqmebulis mier SromiTi xelSekrulebis dadeb-

isas gayalbebuli diplomis warmodgenis SemTxvevaSi miiCneva, rom 

damsaqmeblis interesi, ramdenimewliani jerovani samuSaos miuxeda-

vad, SeiZleba mainc xelyofili iyos.16 garda amisa, Tu motyuebuli 

sasamarTlo procesze, miuxedavad Secilebis uflebis Sesaxeb cod-

nisa, ar gamoiyenebs mas, erTmeva am uflebis mogvianebiT gamoyeneb-

is SesaZlebloba. am argamoyenebiT meore mxares warmoeSoba ndobis 

momenti, radgan procesis Semdeg is ukve aRar ganixilavs Secilebis 

gamoyenebis SesaZleblobas.17 prekluzia 83 II muxlis analogiiT unda 

davuSvaT aseve im SemTxvevaSic, rodesac meore mxare motyuebis dari 

boroti ganzraxviT iyenebs Tavis Secilebis uflebas, magaliTad, Tu 

jer inarCunebs garigebas Tavis sasikeTod da mxolod Semdeg iTxovs 

mis baTilobas.18 

b) dadastureba 

Tu Secilebis uflebis mqone adasturebs sacilo garigebas 61 III 

muxlis19 mixedviT, maSin Secilebis ufleba qarwyldeba damoukide-

blad 84-e muxliT gaTvaliswinebuli vadisa, Tumca mxolod meor-

adi moTxovnebis wardgeniT (rodesac myidvels, amasTan, Secilebis 

winapirobebic gacnobierebuli aqvs) ar mJRavndeba dadasturebis 

neba (ix. mux. 81, 28-e veli).

6. mtkicebis tvirTi 

Secilebis vadis amowurvasTan dakavSirebiT mtkicebis tvirTs 

atarebs Secilebis adresati.20 am wess aramarTebulad ar iziarebs 

saqarTvelos uzenaesi sasamarTlo Tavis erT-erT gadawyvetilebaSi,21 

iTxovs ra mosarCelisagan imis mtkicebas, rom 1997 wels Cuqebis 

xelSekrulebis motyuebiT dadebis Sesaxeb mxolod 2005 wels gaxda 

cnobili da amgvarad, 2006 wels 84-e muxliT gaTvaliswinebuli vada 

jer kidev ar iyo amowuruli.

15 BAG NJW 1970, 1566.
16 LAG BadenWürttemberg MDR 2007, 533.
17 OLG Hamburg HansRGZ 1926, 232.
18 OLG Hamm NJOZ 2014, 1987.
19 ix. mux. 61 me-18 da Semdgomi velebi.

20  saqarTvelos uzenaesi sasamarTlos 2011 wlis 4 oqtombris № as-983-1017-2011 gad-

awyvetileba.

21  saqarTvelos uzenaesi sasamarTlos 2011 wlis 23 seqtembris № as-886-929-2011 ganCineba.
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aseve nebismieri pirs, romelic uTiTebs im faqtze, rom Semcile-

belma ukve weliwadze metia icis motyuebis Sesaxeb,22 ekisreba amis 

mtkicebis tvirTi.

22 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 124 Rn. 16.
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III. iZulebiT dadebuli garigebani

muxli 85. cneba 

garigebis dadebis mizniT im piris iZuleba (Zaladoba an muqara), 

romelmac dado garigeba, aniWebs am pirs garigebis baTilobis moTx-

ovnis uflebas maSinac, roca iZuleba momdinareobs mesame pirisagan.
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I. zogadi debulebebi

1. normis mizani da Sinaarsi

iZulebiT dadebuli garigebis SemTxvevaSic, motyuebiT dadebuli 

garigebis msgavsad, saqme gvaqvs nebis naklis safuZvelze dadebul 

garigebasTan, Tumca motyuebisagan gansxvavebiT, aq nebis Tavisu-

fleba aSkarad aris xelyofili. maiZulebeli piri ki ar gamostyuebs 

meore mxares SecdomaSi Seyvanis gziT nebis gamoxatvas, aramed adg-

ili aqvs misi Tavisufali nebis aSkara modrekas.1 amis gamo, iZulebis 

1  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 380; sk-is komentari, wigni 

pirveli, 85-e muxli, gv. 246; kereseliZe, uzogadesi cnebebi, 2009, gv. 349; jorbenaZe, 

Secdoma garigebaSi, paraleli sxva samarTlebriv institutebTan, samarTlis Jurnali 

#1/2011, gv. 193; susg samoqalaqo, samewarmeo da sxva kategoriis saqmeebze, 9/2005, 

gv. 46.

1
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safuZvliT Secilebis ufleba, motyuebisagan gansxvavebiT, maSinac 

ki SeuzRudavad unda davuSvaT, rodesac iZuleba mesame pirisagan 

momdinareobs.2 am gansxvavebis ukan dgas mosazreba, rom motyuebuls 

yovelTvis aqvs Secdomis gamo (72-e da Semdgomi muxlebi) Secilebis 

uflebis gamoyenebis SesaZlebloba „maragSi“, maSin, rodesac iZule-

buls 85-e muxliT Secilebis garda, mxolod am mesame piris mimarT 

zianis anazRaurebis moTxovnebi darCeboda da mis gadaxdisunariano-

baze iqneboda damokidebuli.3 

iZulebiT dadebuli garigebac, motyuebiT da SecdomiT dadebuli 

garigebis msgavsad, aris mxolod sacilo da ara avtomaturad baTili 

(ix. mux. 81 23-24-e velebi).4 Secilebis ufleba aqvs mxolod im pirs, 

romelic garigebis dadebaSi monawileobas iRebda. saqarTvelos uze-

naesma sasamarTlom5 Tavis erT-erT gadawyvetilebaSi ganmarta, rom 

85-e muxli meuRles ar aniWebs TanasakuTrebaSi arsebuli qoneb-

is gasxvisebis baTilobis moTxovnis uflebas, Tuki garigeba meore 

meuRlem dado.

zianis anazRaurebis mimarT gamoiyeneba zogadi wesebi.6 

2. gamoyenebis sfero

85-e muxli, 81-e muxlis msgavsad, moqmedebs yvela saxis nebis ga-

moxatvis mimarT rogorc miRebasavaldebulos, ise aramiRebasaval-

debulos, gacxadebulis Tu konkludenturis.

muqaris dros erTmaneTisagan unda gavmijnoT ori SemTxveva: Tu 

muqaris adresats realurad surs im Sedegis dadgoma, romelsac miz-

nad isaxavs misi nebis gamoxatva, radgan es miaCnia muqaris realizebis 

Tavidan acilebis erTaderT gzad, Sinagani neba da misi garegani ga-

movlena erTmaneTs emTxveva da 85-e muxlis SemTxveva gvaqvs saxeze.7 

Tu amis sapirispirod muqaris adresati miiCnevs, rom sakmarisia dam-

muqreblis winaSe formalurad gamoavlinos neba, raTa Tavidan air-

idos mosalodneli safrTxe (damoukideblad amasTan dakavSirebuli 

samarTlebrivi Sedegisa), Sinagani neba _ da misi garegani gamovlena 

_ Cveulebriv, ar emTxveva erTmaneTs da meore mxaris mier am namdvi-

li motivis Secnobis SemTxvevaSi saxeze gvaqvs moCvenebiTi garigeba 

2  zoiZe, sk-is komentari, wigni I, 85-e muxli, gv. 247; kikoSvili, nebis nakli qarTul samar-

TalSi, qarTuli samarTlis mimoxilva, specialuri gamocema 2008, gv. 20.

3 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 96.
4 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 384.

5 saqarTvelos uzenaesi sasamarTlos 2002 wlis #3k-1232-02 ganCineba.

6  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 384; zoiZe,  sk-is komentari, 

wigni I, 85-e muxli, gv. 252.

7  jorbenaZe, Secdoma garigebaSi, paraleli sxva samarTlebriv institutebTan, samarTlis 

Jurnali #1/2011, gv. 193; susg samoqalaqo, samewarmeo da sxva kategoriis saqmeebze, 

9/2005, gv. 46.
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56 I muxlis analogiis mixedviT. Sesabamisad, garigeba avtomaturad 

aranamdvilia da Secilebis gamoyenebis aucilebloba ar arsebobs (ix. 

26-e veli).8 

II. iZulebiT dadebuli garigebis winapirobebi

iZuleba warmoadgens nebis gamoxatvis procesSi aSkara Carevas.9 

miuxedavad imisa, rom nebis gamomxatvels gacnobierebuli aqvs re-

aluri mdgomareoba da ar surs garigebis dadeba, misi Tavisufali 

neba imdenad aris SezRuduli, rom, saboloo jamSi, Tanxmdeba masze, 

formalurad sakuTari gadawyvetilebiT.10

1. obieqturi Semadgenloba

a) Zaladoba

kanonmdebeli 85-e muxlSi dauSvebeli zemoqmedebis xerxebad aRi-

arebs Zaladobasa da muqaras. Zaladobis qveS unda gavigoT fizikuri 

iZuleba,11 romelic mimarTulia moZaladisaTvis sasurveli nebis ga-

moxatvisaken.

gansxvavebiT sisxlis samarTlis kodeqsis 181-e muxliT gaTval-

iswinebuli Zaladobisagan,12 85-e muxli exeba mxolod daZlevadi 

fizikuri (vis compulsiva) Zalis gamoyenebiT gamoZalul nebis gamoxat-

vas, e. w. nebis momdreki Zalis gamoyenebas, rodesac pirs SezRudu-

lad, Tumca mainc rCeba Tavisufali arCevnis gakeTebis SesaZlebloba 

(mag., Caketva, borkilebis dadeba, cema xelmoweris gamoZalvis miz-

niT da a. S.). amisagan gansxvavebiT Tavisufali nebis gamtexi iZule-

ba (vis absoluta), rodesac iZulebuls arCevanis Tavisufleba srulad 

warTmeuli aqvs _ dauZleveli fizikuri Zalis gamoyenebiT Rilakze 

TiTis daWeris iZuleba, sxvisi damorCilebuli xeliT xelmoweris 

8 Ellenberger, in Palandt, 74. Aufl. 2015, § 123 Rn. 6.
9 susg samoqalaqo, samewarmeo da sxva kategoriis saqmeebze, 9/2005, gv. 46.

10  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 381; zoiZe, sk-is komentari, 

wigni I, mux. 84, gv. 247; jorbenaZe, Secdoma garigebaSi, paraleli sxva samarTlebriv in-

stitutebTan, samarTlis Jurnali #1/2011, gv. 193; saqarTvelos uzenaesi sasamarTlos 

2015 wlis 29 aprilis ganCineba #as-132-124-2015; saqarTvelos uzenaesi sasamarTlos 

2014 wlis 21 ivlisis ganCineba #as-333-314-2014; saqarTvelos uzenaesi sasamarTlos 

2013 wlis 27 maisis ganCineba #as-170-163-2013; saqarTvelos uzenaesi sasamarTlos 2012 

wlis 23 ianvris ganCineba #as-1796-1773-2011.

11  saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 aprilis ganCineba #as-132-124-2015; 

saqarTvelos uzenaesi sasamarTlos 2014 wlis 21 ivlisis ganCineba #as-333-314-2014; 

saqarTvelos uzenaesi sasamarTlos 2013 wlis 27 maisis ganCineba #as-170-163-2013; saqa-

rTvelos uzenaesi sasamarTlos 2012 wlis 23 ianvris ganCineba #as-1796-1773-2011.

12  lekveiSvili/mamulaSvili/Todua, sisxlis samarTlis kerZo nawili, wigni pirveli, 

2011, gv. 432, Kindhäuser, Strafrecht Besonderer Teil I, 7. Aufl., 2015, 135.
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Sesruleba _ aRar warmoadgens 85-e muxlis SemTxvevas. am SemTxveva-

Si nebis gamoxatvas aklia misi konstituciuri elementi, moqmedebis 

neba, ris gareSec is sacilo ki ar aris, aramed saerTod ar arsebobs.13 

am gansxvavebas qarTuli sasamarTlo praqtika14 yovelTvis sworad 

ver aRiqvams, uaryofs ra iZulebis SemTxvevaSi moqmedebis nebas.

Zaladobis ganmarteba, sisxlis samarTalSi15 aRiarebuli definici-

is kvaldakval, unda moxdes, rogorc fizikuri efeqtis mqone iZu-

lebisa, Zalis an sxva sxeulebrivi faqtorebis gamoyenebiT, romelic, 

misi intensivobisa da moqmedebis arealis gamo, gamosadegia imisaT-

vis, raTa xelyos piris gadawyvetilebis Camoyalibeba-miRebis Tav-

isufleba. Zaladobad unda CavTvaloT mezoblis mier meore mezob-

lis saxlisken mimaval samanqano gzaze barieris aRmarTva, raTa amiT 

daiyolios miwis nakveTis iafad daTmobaze.16 

arasworia qarTul iuridiul literaturaSi gamoTqmuli mosazre-

ba,17 romlis Tanaxmadac 85-e da Semdgomi muxlebiT gaTvaliswinebuli 

iZulebis qveS mxolod fsiqikuri iZuleba, anu muqara, unda gavigoT.18 

am mosazrebis Tanaxmad, cemisas mniSvnelovania ara ukve ganxorciel-

ebuli dartyma, aramed yoveli Semdgomi dartymis SiSi.19 garda imisa, 

rom es pozicia pirdapir ewinaaRmdegeba kanonis teqsts,20 is, sabo-

loo jamSi, nebis momdreki iZulebis fsiqikur iZulebasTan araswor 

gaigivebas emyareba. sinamdvileSi nebis mxolod modreka (anu arCevnis 

Tavisuflebis SenarCuneba) SesaZlebelia fizikuri iZulebis gamoy-

enebiTac da ara mxolod samomavlo safrTxis damuqrebiT (fsiqikuri 

iZuleba). magaliTad, piris Caketva garigebaze xelis moweris mizniT, 

an unarSezRudulisaTvis etlis gamocla, es ar aris mxolod samo-

13 Müko/Armbrüster,  BGB, 7. Aufl. 2015, § 123 Rn. 96.
14  ix. mag., saqarTvelos uzenaesi sasamarTlos 2015 wlis 30 ivlisi #as-662-628-2015 gan-

Cineba; saqarTvelos uzenaesi sasamarTlos 2015 wlis 7 maisis #as-715-684-2014 ganCine-

ba; saqarTvelos uzenaesi sasamarTlos 2015 wlis 14 aprilis #as-865-823-2013 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2015 wlis 11 maisis #as-423-400-2014 ganCineba; Tbi-

lisis saapelacio sasamarTlos 2014 wlis 23 aprilis ganCineba #2b/4202-13.

15 Kindhäuser, Strafrecht Besonderer Teil I, 7. Aufl., 2015, 134.
16 Sdr. BVerfGE 104, 92. 
17  kereseliZe, uzogadesi cnebebi, 2009, gv. 350; kikoSvili, nebis nakli qarTul samar-

TalSi, qarTuli samarTlis mimoxilva, specialuri gamocema 2008, gv. 6, 19 da Semdgomi.

18  mxolod is faqti, rom gsk-is 123 I paragrafi mxolod fsiqikur Zaladobas exeba, qarTul 

samarTalSi am gadawyvetis avtomatur kopirebas ar gvavaldebulebs. gansxvavebulia, 

magaliTad, Sesabamisi danawesi safrangeTis samoqalaqo kodeqsSi (1112 muxli), romel-

ic zogadad Zaladobaze akeTebs aqcents, Tumca dResdReobiT, warsulSi gamoTqmuli 

mosazrebis sapirispirod, safrangeTSic iZulebis erTaderT formad mxolod fsiqi-

kuri Zaladobaa aRiarebuli (Ferid/Sonnenberger, Das Französische Zivilrecht, Band 1/1, 2. Aufl., 
1994, 497). miuxedavad qarTuli danawesebis TvalSisacemi msgavsebisa safrangeTis samo-

qalaqo kodeqsis Sesabamis normebTan (1111-1115 muxlebi), arc am gadawyvetis gaziarebaa 

savaldebulo qarTul samarTalSi.

19 BGH WM 1975, 1002.
20  sworad miuTiTebs amaze Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 381 

sq. 560; Sdr. aseve zoiZe, sk-is komentari, wigni I, mux. 85, gv. 247.
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mavlo safrTxiT damuqreba, aramed ukve realizebuli safrTxe, sul 

mcire Tavisufali gadaadgilebis SezRudva, Tumca amavdroulad ar 

warmoadgens arc dauZlevel fizikur Zalas. 

sazRvris waSla fizikur da fsiqikur Zaladobas Soris, rogorc 

amas zemoT xsenebuli mosazreba gvTavazobs, arasasurvelia,21 piri-

qiT, unda moxdes Zaladobisa da muqaris SemTxvevebis maqsimalurad 

damoukideblad gamokveTa da orivesTvis cal-calke dogmatikis 

SemuSaveba, radgan iZulebis simZafre da nebis Tavisuflebis xely-

ofis intensivoba am orive SemTxvevaSi gansxvavebulia. Zaladobis 

dros piri uSualod imyofeba eqstremalur situaciaSi da misTvis 

gacilebiT rTulia iZulebis realuri xasiaTis Secnoba 86-e muxlis 

mixedviT, vidre am ZaladobiT mxolod damuqrebis SemTxvevaSi.22 ce-

miT muqara sxvaa da realuri cema kidev sxva, radgan ara mxolod Sem-

degi dartymis SiSiT iTrguneba neba, aramed ukve ganxorcielebuli 

dartymiTac. 

garda amisa, Zaladobis marTlzomierebis gansazRvra 88-e muxlis 

mixedviT sul sxva kriteriumebiT unda moxdes, vidre iZulebis (ix. 

mux. 88, me-16 veli).

b) muqara

muqara (fsiqikuri iZuleba) warmoadgens samomavlo safrTxis Ses-

axeb Setyobinebas, romlis realizebasac dammuqrebeli sakuTar ne-

ba-survilze damokidebulad warmoaCens,23 raTa, amgvarad, zegavlena 

moaxdinos muqaris adresatis nebis Camoyalibebaze da daiyolios Se-

sabamisi garigebis dadebaze.24 

samomavlo safrTxe moicavs nebismier uaryofiT Sedegs rogorc 

materialurs, ise aramaterialurs,25 damoukideblad misi simZimi-

sa.26 muqaris simZime mniSvnelobas iZens mxolod mizezSedegobriobis 

dadgenisas (ix. mux. 86 me-11 da Semdgomi velebi).

aucilebeli ar aris, rom dammuqrebels marTlac hqondes „dapire-

21  am mosazrebas iziarebs Wanturia (samoqalaqo samarTlis zogadi nawili, 2011, gv. 381), 

mijnavs ra Zaladobasa da Zaladobis muqaras erTmaneTisagan.

22  magaliTad, Tu moZalade unarSezRuduls Sua quCaSi Camoagdebs etlidan, Zaladobis 

msxverplisaTvis gacilebiT ufro rTulia gaacnobieros is faqti, rom es mdgomareo-

ba didxans ar SeiZleba gagrZeldes (da gamvlelebis wyalobiT is male aRmoifxvreba), 

vidre im SemTxvevaSi, rodesac momavali moZalade mxolod emuqreba mas amis gakeTebiT. 

am SemTxvevaSi muqaris adresats aqvs sakuTari nebis Tavisuflebis SenarCunebis gac-

ilebiT meti SesaZlebloba. 

23  saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 aprilis #as-132-124-2015 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2013 wlis 27 maisis # as-170-163-2013 ganCineba; ke-

reseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, gv. 350; BGH NJW 1951,643.
24 BGH NJW 2005, 2769; BGH NJW-RR 1996, 1282.
25 Ellenberger, in Palandt, 74. Aufl. 2015, § 123 Rn. 15.
26 kereseliZe, uzogadesi cnebebi, 2009, gv. 351.
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buli“ uaryofiTi Sedegis sisruleSi moyvanis ganzraxva, sakmarisia, 

Tu muqaris adresats SeeZlo misi aRqma realuri safrTxis Semcve-

lad.27 damuqreba SesaZlebelia rogorc gacxadebulad, ise Sefaruli 

Tu konkludenturi miTiTebis gziT.28 yvela am SemTxvevaSi gadamwyve-

tia, Cans Tu ara adresatis Tvalsawieridan safrTxis realizeba dam-

muqreblis nebaze damokidebulad.29 Sesabamisad, miTiTeba obieqturad 

arsebul garemoebaze, romelzec dammuqrebels aranairi zegavlenis 

moxdena ar SeuZlia, ver CaiTvleba muqarad, iseve rogorc ukve re-

alizebuli safrTxe.30 germanuli sasamarTlo praqtikis mixedviT, 

muqarad ar iTvleba arc ukve Seuqcevad safrTxeze miTiTeba (ix. mux. 

86 me-9 veli). muqara ar gvaqvs saxeze aseve im SemTxvevaSi, rodesac 

piri mxolod varaudobs, rom nebis argamovlenisas meore mxare mas 

avnebs, am ukanasknelis mxridan konkretuli miTiTebis gareSe nebis 

argamovlenasa da safrTxes Soris kavSirze (ix. detalurad mux. 86 

me-9 veli). ukve arsebuli mZime mdgomareobis gamoyeneba, romelic ar 

Seqmnila nebis gamoZalvis mizniT, ar warmoadgens muqaras. muqara ar 

gvaqvs saxeze aseve im SemTxvevaSi, rodesac piri (garantis funqciis 

gareSe) mZime mdgomareobaSi Cavardnils uars eubneba daxmarebaze sa-

pirispiro Sesrulebis gareSe.31 

mesame piris mimarT muqarasTan dakavSirebiT ix. 87-e muxlis ko-

mentari.

2. marTlwinaaRmdegoba

miuxedavad imisa, rom iZulebas Tan axlavs piris nebis Tavisu-

flebis SezRudva, is mainc SeiZleba iyos marTlzomieri (88-e mux-

lis Tanaxmad32), Tu piri marTlzomieri Sedegis misaRwevad Sesa-

bamis marTlzomier saSualebas gamoiyenebs. magaliTad, kreditori 

sarCelis aRZvriT emuqreba movales, romelic jiutad ar apirebs 

valis gastumrebas.33 am SemTxvevisagan gansxvavebiT, marTlzomieri 

miznis miRweva dauSvebelia aramarTlzomieri (mag., Svilis motac-

ebiT muqara) an mizanTan Seusabamo saSualebiT (mag., erTi valis 

gastumrebis moTxovna sxva urTierTobidan warmoSobili sarCelis 

aRZvris muqariT an sxva saqmesTan dakavSirebiT prokuraturisaTvis 

mimarTviT).34 

muqarisagan gansxvavebiT, iZulebis xerxad gamoyenebuli Zaladoba 

27 BGH NJW 1982, 2302.
28 BGH NJW 1988, 2601.
29 Ellenberger, in Palandt, 74. Aufl. 2015, § 123 Rn. 16.
30 Ellenberger, in Palandt, 74. Aufl. 2015, § 123 Rn. 16.
31 Wendtland, in Beck OK BGB, 39. Aufl., 2016, § 123 Rn. 27.
32 detalurad am sakiTxTan dakavSirebiT ix. 88-e muxlis komentari.

33 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 382.

34 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 382 da Semdgomi.
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TiTqmis verasodes ver iqneba marTlzomieri 88-e muxlis mixedviT 

(ix. mux. 88 me-15-16 velebi).

3. mizezSedegobrivi kavSiri iZulebasa da nebis gamoxatvas Soris

 

iZulebiT dadebuli garigebis saciloobisaTvis aucilebelia, 

rom iZulebasa da nebis gamoxatvas Soris arsebobdes mizezSedego-

brivi kavSiri,35 rac niSnavs imas, rom iZulebis gareSe nebis gamoxatva 

saerTod ar moxdeboda, moxdeboda sxva dros an sxva SinaarsiT.36 

es kavSiri ar gvaqvs, magaliTad, saxeze, Tu iZuleba Tavisi xasia-

Tisa Tu intensivobidan gamomdinare imdenad umniSvneloa, rom Seu-

Zlebelia man modrikos iZulebulis neba da daumorCilos is moZala-

disas (ix. detalurad amasTan dakavSirebiT mux. 86 me-15 da Semdgomi 

velebi).

4. subieqturi Semadgenloba

85-e muxlis mixedviT, iZuleba subieqtur doneze moiTxovs mai-

Zuleblis mier im faqtis gacnobierebas, rom misi qceva sakmaris-

ia iZulebulis nebis Sesabamisi mimarTulebiT miqcevisaken da amis 

survils37 („garigebis dadebis mizniT iZuleba“). ar aris aucilebeli 

marTlwinaaRmdegobis momentis gacnobiereba,38 rac niSnavs imas, rom 

muqara SeiZleba marTlsawinaaRmdego iyos maSinac ki, rodesac is 

dammuqrebels marTlzomierad miaCnia da, piriqiT.

sakamaToa, amis sapirispirod, unda acnobierebdes Tu ara dam-

muqrebeli im faqtobriv garemoebebs, romlebic misi mxridan iZu-

lebas marTlsawinaaRmdego an amoralur xasiaTs sZens. germanuli 

sasamarTlo39 am winapirobas savaldebulod miiCnevs. magaliTad,40 

Tu nasyidobis mxareebs Soris sakamaToa, xelSekruleba 16 000 litr 

Zmarze daido Tu 10 000 da gamyidveli, romelsac mxolod am raode-

nobis miwodeba surs, uars ityvis saerTod ramis miwodebaze, sanam 

myidveli ar aRiarebs, rom darCenili 6 000 litris moTxovnis ufle-

ba ar aqvs, raixis sasamarTlos mixedviT, aq saxeze ar gvaqvs marTl-

sawinaaRmdego muqara, radgan „arabraleuli Secdoma ar aris imdenad 

mniSvnelovani, raTa pirs Seeracxos marTlsawinaaRmdego muqara mTe-

li Tavisi SedegebiTurT.“ es mosazreba arasworia da samarTliana-

dac aris uaryofili samecniero literaturis41 mier. 85-e muxlis 

35 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 383.

36 Wendtland, in Beck OK BGB, 39. Aufl., 2016, § 123 Rn. 37.
37 Wendtland, in Beck OK BGB, 39. Aufl., 2016, § 123 Rn. 35.
38 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 4. Aufl., 1992, 539.
39 Sdr. BGH NJW 1957, 1796; BGH LM Nr. 28.
40 RG 108, 102.
41  Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 4. Aufl., 1992, 539; Müko/Armbrüster, BGB, 7. Aufl. 
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mizani mdgomareobs ara gakicxvadobis xarisxis mixedviT gansxvave-

baSi, Tu ramdenad braleulad an arabraleulad aiZula erTma pirma 

meore, aramed sxva piris Tavisufal nebaze dauSvebeli zemoqmedebis 

sanqcionirebaSi Secilebis meSveobiT. amis gamo Secilebis ufleb-

is miniWebisaTvis umniSvnelo unda iyos, keTilsindisierad miaCnda 

Tu ara dammuqrebels, rom hqonda amgvari muqaris gamoTqmis ufle-

ba.42 Tumca aq erTi daTqmis gakeTeba mainc aucilebelia, gamyidvelis 

mxri dan Sesabamisi sarCelis aRZvris muqara ar CaiTvleboda marTl-

sawinaaRmdegod, radgan sarCeliT muqara pirma maSinac unda aitanos, 

rodesac mis ukan namdvili ufleba ar dgas (ix. mux. 88 me-4 veli).

5. mesame piris mxridan iZuleba

85-e muxliT gaTvaliswinebuli iZuleba moicavs aseve mesame piris 

mxridan iZulebasac,43 magaliTad, ganaTlebis ministris muqara akade-

miuri sabWos wevrebze misTvis sasurveli kandidatis arCevis mizniT.44 

gansxvavebiT motyuebisagan, iZulebisas umniSvneloa mas uSualod 

nebis gamovlenis adresati mimarTavs Tu mesame piri, iseve rogorc 

umniSvneloa icoda an unda scodnoda Tu ara iZulebulis kontra-

hents am mesame piris mxridan ganxorcielebuli iZulebis Sesaxeb.45 am 

SemTxvevaSi 83-e muxli analogiiTac ki ar unda gamoviyenoT.46 ra Tqma 

unda, mesame piris mxridan, iseve rogorc uSualod kontrahentis mx-

ridan, iZulebisas aucilebelia, rom iZulebasa da nebis gamoxatvas 

Soris arsebobdes ara mxolod kauzaluri, aramed aseve miznobrivi 

bma (ix. mux. 86 me-19 veli).47 

aseve politikurad motivirebuli koleqtiuri iZulebac SeiZleba 

gaxdes 85-e muxlis mixedviT Secilebis uflebis momniWebeli. magal-

iTad, germaniaSi dasaSvebad miiCnies nacional-socialisturi repre-

siebis periodSi ebraelTa mier qonebis gasxviseba ukueqciaT muqaris 

motiviT.48 

Tu iZulebulis kontrahentma ar icoda da arc SeiZleba scodnoda 

muqaris Sesaxeb, maSin gamarTlebulia, rom iZulebulma Secilebis ufleb-

is gamoyenebis Semdeg aunazRauros mas amiT gamowveuli e. w. ndobis ziani 

2015, § 123 Rn. 111.
42 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 4. Aufl., 1992, 539.
43  ix. amasTan dakavSrebiT Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 382; 

kereseliZe, uzogadesi cnebebi, 2009, gv. 350.

44 saqarTvelos uzenaesi sasamarTlos 2014 wlis 9 dekembris ganCineba # as-215-200-2014.

45  zoiZe, sk-is komentari, wigni I, mux. 85, gv. 247.

46  Sesabamisad, saqarTvelos uzenaesi sasamarTlos 2013 wlis 27 maisis ganCinebaSi # as-

170-163-2013 arasavaldebulo iyo mosarCelis codnaze miTiTeba.

47 Müko/Armbrüster,  BGB, 7. Aufl. 2015, § 123 Rn. 96.
48 Müko/Armbrüster,  BGB, 7. Aufl. 2015, § 123 Rn. 116.
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79 II 1 muxlis analogiis gamoyenebiT.49 es gadawyveta gamarTlebulia, 

warmoadgens ra garkveul kompensacias meore mxarisaTvis SeuzRuda-

vad miniWebuli Secilebis uflebisaTvis. 

III. samarTlebrivi Sedegebi 

iZulebiT dadebuli garigebis samarTlebriv SedegebTan dakav-

SirebiT ZalaSia motyuebiT dadebuli garigebebis Sesaxeb gamoTqmuli 

mosazrebebi (ix. mux. 81 23-24-e velebi).

IV. konkurencia

1. moCvenebiTi garigeba

iZulebiT dadebuli garigebis moCvenebiTisagan (ix. me-5 veli) 

gamijvnisas, gadamwyvetia nebis gamoxatvis adresatis Tvalsawieri. 

iZulebisas maiZulebeli imedovnebs, rom ara mxolod modreks meo-

re mxaris nebas, aramed es neba modrekili darCeba garkveuli drois 

ganmavlobaSi.50 mCuqebeli pistoletis Sublze midebis Semdeg ara mx-

olod moawers xels xelSekrulebas, aramed gadascems kidec mogvi-

anebiT naCuqar nivTze sakuTrebas dasaCuqrebuls. amis sapirispirod, 

Tu moZalade „dasaCuqrebuli“ xvdeba, rom „mCuqeblis“ neba mxolod 

wamierad modrika da is pirvelive SesaZleblobisTanave ganacxadebs 

policiaSi da, ra Tqma unda, ar Seasrulebs danapirebs, maSin saxeze 

gvaqvs moCvenebiTi garigeba 56 I muxlis analogiiT. 

2. 54-e muxlTan konkurencia

85-e da 54-e muxlebis konkurenciasTan dakavSirebiT qarTuli 

sasamarTlo praqtika sruliad araTanmimdevrulia. oTxi samarTle-

brivi TvalsazrisiT TiTqmis identuri faqtobrivi Semadgenlobisas 

sasamarTlo erT SemTxvevaSi sajaro wesrigis winaaRmdeg mimarTul 

garigebas51 uSvebs, meoreSi amoralurs52 da mesameSi ki _ mxolod iZu-

lebiT53 dadebul garigebas. sworia mxolod meore daSveba, radgan 

aq ubralo iZulebasTan ki ar gvqonda saqme, aramed prokuraturis 

muSakis (meore SemTxvevaSi Sinagan saqmeTa saministros warmomadgen-

49  Müko/Armbrüster,  BGB, 7. Aufl. 2015, § 123 Rn. 117; ix. 79 II muxlis komentari.

50  Sdr. amis sapirispirod Süß, Geld oder Leben, JURA 2011, 739, romelic asxvavebs iZulebis 

simZafridan gamomdinare nebis modrekis xarisxis (ara modrekis efeqtis xangrZlivobis) 

mixedviT, rac arasworia.

51 saqarTvelos uzenaesi sasamarTlo 2016 wlis 25 maisi ganCineba #as-225-215-2016.
52  saqarTvelos uzenaesi sasamarTlo 2015 wlis 21 ivlisi ganCinebaSi #as-688-654-2015; 

Tbilisis saapelacio sasamarTlos 2014 wlis 15 aprilis gadawyvetileba #2b/4686-13.

53 saqarTvelos uzenaesi sasamarTlos 2014 wlis 21 ivlisis ganCineba #as-333-314-2014.
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lis) mxridan pasuxisgebaSi micemuli pirisa da misi axlobleb-

is mimarT muqarasTan, Tumca es ar gamoricxavda, rom es garigeba 

amavdroulad iZulebiTac iyo dadebuli, miuxedavad imisa, rom amas 

praqtikuli mniSvneloba ukve aRar gaaCnda (ix. qvemoT 30-e veli). 

iZulebiT dadebuli garigeba avtomaturad ar warmoadgens marTl-

sawinaaRmdego an sajaro wesrigis winaaRmdeg mimarTul garigebas (54 

1-2 var.), radgan amisaTvis aucilebelia ormxrivi kanondarRveva (an 

orive mxaris mier sajaro wesrigis winaaRmdeg mimarTuli qmedebis 

Cadena), rac iZulebiT dadebuli garigebis SemTxvevaSi, Cveulebriv, 

saxeze ar gvaqvs. rodesac sajaro moxele samsaxurebrivi uflebamo-

silebis gadametebiT aiZulebs mesakuTres saxelmwifos aCuqos mis 

miwis nakveTze gamavali gazsadeni,54 aq mxolod iZulebiT dadebul 

garigebasTan gvaqvs saqme da ara kanonsawinaRmdegoobis gamo avtomat-

urad baTilTan. es gamomdinareobs kanonmdeblis gadawyvetilebidan, 

romelic iZulebisas garigebas mxolod sacilod miiCnevs, rac azrs 

dakargavda, Tu iZulebiT gamowveuli kanondarRveva nebismier SemTx-

vevaSi mainc garigebis aranamdvilobamde migviyvanda (ix. mux. 81, 29-e 

veli).

rac Seexeba iZulebiT dadebuli garigebis mimarTebas amoralur 

garigebasTan (54 var. 3), Tu amoralurobis moments mxolod da mx-

olod nebis Tavisuflebis dauSvebeli modreka ganapirobebs, maSin 

saxeze gvaqvs mxolod iZuleba 85-e muxlis gagebiT da ara amora-

lurobis motiviT aranamdvili garigeba.55 85-e muxlis gverdiT 54-e 

muxlis me-3 variantis gamoyenebisaTvis aucilebelia, nebis marTl-

sawinaaRmdego daTrgunvidan gamomdinare, uzneobas daematos amora-

lurobis damoukidebeli elementi. es damatebiTi elementi ar gvaqvs 

saxeze, magaliTad, im SemTxvevaSi, rodesac maiZulebeli Tavdebs 

xelSekrulebis dadebamde mxolod aRuwers axlobeli piris pasux-

isgebaSi micemis safrTxes (ix. mux. 86 me-9 veli). mxolod is faqti, 

rom Tavdebobis odenoba mniSvnelovnad aRemateboda piris finansur 

SesaZleblobebs, uzneobis damatebiTi momentis Semomtani ar aris, 

radgan is ukve STanTqmulia iZulebis SemadgenlobiT (igulisxmeba, 

rom Tavdebobas nakleb Tanxaze axlo naTesavi yovelgvari iZuleb-

is gareSe ikisrebda).56 amis sapirispirod amoralurobis damatebiTi 

elementi saxeze gvaqvs, rodesac prokuraturis muSaki pasuxisgebaSi 

micemul pirs sTavazobs mosalodneli sasjelis Semsubuqebas sax-

elmwifosaTvis qonebis daTmobis sanacvlod,57 rac Tavis mxriv ga-

54  sxvagvarad miiCnevs saqarTvelos uzenaesi sasamarTlo Tavis 2016 wlis 25 maisi ganCine-

baSi #as-225-215-2016. 
55 Müko/Armbrüster,  BGB, 7. Aufl. 2015, § 123 Rn. 119.
56 BGH NJW 1988, 2601.
57  Tbilisis saapelacio sasamarTlos 2014 wlis 15 aprilis gadawyvetileba # 2b/4686-13; 

marTalia, sasamarTlos msjeloba bolomde gamarTuli ar aris, miiCnevs ra iZuleb-

is SemTxvevaSi avtomaturad darRveulad sajaro wesrigs (54 var. 2), Tumca uzenaesi 
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moricxulia im SemTxvevaSi, rodesac qonebis daTmoba damnaSavis mier 

saxelmwifosaTvis miyenebuli zianis kompensirebas emsaxureba (ix. 

aseve mux. 86 me-9 veli).58 

gamyvlefi garigeba (54 var. 3, 55) maSin konkurirebs iZulebiT 

dadebul garigebasTan, rodesac Seusabamo sargeblis mopovebis Sesa-

Zlebloba kontrahents mxolod iZulebis Sedegad meore mxaris nebis 

daTrgunvis Semdeg mieca.59

 

3. motyuebiT dadebuli garigeba

motyuebiTa da muqariT dadebuli garigebis konkurenciisaTvis ix. 

mux. 81, 26-e veli.

4. Sesrulebis gamoZalva 978-e muxlis mixedviT

85-89-e muxlebis gamoyenebis sfero SeiZleba garkveul SemTx-

vevebSi gadaikveTos 978-e muxlTan (condictio ex iniusta causa), romelic 

iTvaliswinebs muqariT an sxvagvari iZulebiT gamoZaluli Sesruleb-

is ukan dabrunebas, Tu mimRebi ver daamtkicebs miRebulis SenarCu-

nebis safuZvels. im garemoebaze miTiTeba, rom 85-e muxli garigebis 

dadebisas iZulebas exeba, xolo 978-e muxli ki uSualod faqtobriv 

gadacemas, ver iqneba am or danawess Soris mijnis gavlebisaTvis sak-

marisi, radgan, sasurvelia, qarTul samarTalSic Sesrulebis (saniv-

To) garigebis aRiareba (miyidul nivTze sakuTrebis gadacema unda 

moxdes ara mxolod mflobelobis gadacemis realaqtiT), romelic 

aseve SeiZleba gaxdes iZulebis motiviT sacilo. garda amisa, 976-e, 

978-e muxlebis gagebiT, raimes gadacema SesaZlebelia aseve garigeb-

iTac. magaliTad, valis aRiareba (341), romelic anacvlebs arsebul 

valdebulebiT urTierTobas (novacia),60 aseve warmoadgens raimes 

xsenebuli muxlebis gagebiT da problemuria misi iZulebiT gamo-

Zalvis SemTxvevaSi ukan dabruneba 978-e muxlis safuZvelze unda 

moxdes, Tu 85-89, 976 I a) muxlebis mixedviT. problema gansakuTrebiT 

mZafrad dgeba im SemTxvevaSi, rodesac iZulebis sababiT Secileba 

ukve xandazmulia. am konkurenciis gadasawyvetad Semdegi argument-

ebis moSvelieba SegviZlia:

978-e muxlSi mowesrigebuli condictio ex iniusta causa, miuxedavad imi-

sa, rom qarTvelma kanonmdebelma is Sesrulebis kondiqciad aRiqva, 

sasamarTlo mainc swor gadawyvetilebamde midis Tavis 2015 wlis 21 ivlisi ganCinebaSi 

#as-688-654-2015; amisgan gansxvavebiT, miuRebelia sasamarTlos msjeloba 2014 wlis 21 

ivlisis ganCinebaSi #as-333-314-2014 identur SemTxvevasTan dakavSirebiT.

58  ix. Tbilisis saapelacio sasamarTlos msjeloba 2014 wlis 15 aprilis gadawyvetilebaSi 

# 2b/4686-13.

59 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 119.
60 saqarTvelos uzenaesi sasamarTlo 2016 wlis 11 noembris ganCineba # as-862-812-2015.
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Tavisi arsiT xelyofis kondiqciisa da deliqturi moTxovnis dana-

mats warmoadgens, rac niSnavs imas, rom is ver iqneba mTavari instru-

menti aranamdvili garigebebis ukuqcevisaTvis. garda amisa, 978-e mux-

li samarTlis politikis kuTxiT sakmaod problemuria, radgan iZleva 

118-119-e muxlebis farglebisagan damoukidebel TviTdaxmarebis 

uflebas, rac SeuTavsebelia Zaladobaze saxelmwifos monopoliis 

principTan. amis gamo, sasurvelia, problemuri 978-e muxlis gamoy-

enebis sferos maqsimalurad SezRudva 85-e muxlTan konkurenciisas. 

Tu piri apelirebs garigebis iZulebiT dadebaze, damoukideblad 

imisa, Semdeg nebayoflobiT asrulebs Tu ara valdebulebas (saqarT-

velos uzenaesi sasamarTlos mosazrebis sapirispirod)61, mas 85-89-e 

muxlebze unda mieTiTos da garigebis gabaTilebis Semdeg ki, 976 I 

a) muxliT gaTvaliswinebul Sesrulebis kondiqciaze an vindikaci-

aze (172 I). garda amisa, Tu iZulebas adgili hqonda ara garigeb-

is dadebis, aramed misi Sesrulebis etapze, Tumca es Sesrulebac 

ar amoiwureboda mxolod realaqtiT, aramed saWiroebda (garigebis) 

nebelobiT moments, aqac iZulebiT dadebuli garigebis danawesebi 

unda gamoviyenoT, raTa Sesrulebis gamomZalvels ar mieces mxolod 

Sesabamis moTxovnis uflebaze miTiTebiT misi SenarCunebis SesaZle-

bloba (Sdr. mux. 88 me-2 veli). 

Tu iZulebis gamo Secileba gamoricxulia erTwliani vadis gasv-

lis gamo (89), am SemTxvevaSi araferi uSlis xels 978-e muxlis gamoy-

enebis SesaZleblobas. 

V. mtkicebis tvirTi

mtkicebis tvirTis ganawilebasTan dakavSirebiT Sesabamisad mo-

qmedebs motyuebis SemTxvevaSi aRiarebuli (ix. mux. 81 31-34-e vele-

bi) wesebi; mxarem, romelic apelirebs garigebis iZulebiT dadebaze, 

unda amtkicos kidec misi winapirobebi.62 

Tu iZulebis xasiaTi sakmarisia nebis modrekisaTvis (ix. 86-e mux-

lis komentari), maSin meore mxaris samtkicebelia, rom konkretul 

SemTxvevaSi iZuleba ar gamxdara kauzaluri nebis gamoxatvisaTvis 

da gamonaklisis saxiT gamomxatvelis Tavisufal gadawyvetilebas em-

yareboda.63 aseve, Tu iZulebuli miuTiTebs saSualeba-miznis dauSve-

bel kombinaciaze (ix. mux. 88 7-10-e velebi), maSin meore mxares ekis-

reba imis mtkicebis tvirTi, Tu rogor amarTlebda misi interesi am 

miznis miRwevisaTvis konkretuli saSualebis gamoyenebas.64 

61 saqarTvelos uzenaesi sasamarTlo 2015 wlis 21 ivlisis ganCinebaSi #as-688-654-2015.

62 saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 aprilis ganCineba #as-132-124-2015.

63  ix. Tbilisis saapelacio sasamarTlos gadawyvetilebasTan dakavSirebiT (2011 wlis 15 

noembris gadawyvetileba #2b/1967-11) mux. 86 me-18 veli.

64  BGH NJW 2005, 2769, magaliTad, ar aris marTlsawinaaRdmego, dasaSvebi moTxovnis reali-

zebisaTvis muqaris formad presis informirebis gamoyeneba (romelic aseve dasaSvebia), 
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garda amisa, calkeul SemTxvevebSi aucilebelia mtkicebis tvir-

Tis Setrialeba, rodesac nebis gamomxatvelis mier warmodgenili 

iribi mtkicebulebebi calsaxad miuTiTeben muqaris faqtze. magal-

iTad,65 Tu mCuqebeli moaxerxebs daamtkicos, rom imave dRes, rode-

sac mis SvilTan gaformda saproceso SeTanxmeba, man Sinagan saqmeTa 

saministros aCuqa erTi Zvirad Rirebuli avtomanqana, xolo ramden-

ime dRis Semdeg ki meore da amasTan, imyofeboda materialurad sak-

maod duxWir mdgomareobaSi, sasamarTlom ar unda mosTxovos mas 

damatebiT Sesabamisi Cinovnikis mier ganxorcielebuli muqaris au-

dioCanaweri, aramed gadaakisros sawinaaRmdegos mtkicebis tvirTi 

mopasuxes _ saministrom unda amtkicos, Tu ra SeiZleboda yofiliyo 

amgvari saCuqris safuZveli, Tu ara muqara. Tbilisis saapelacio 

sasamarTlo mtkicebis tvirTis Setrialebas uSvebs mxolod garigeb-

is amoralurobis konteqstSi, rac arasakmarisia, igive unda moxdes 

iZulebis mtkicebisasac. 

Tumca interesi, am erTmaneTTan pirdapir kavSirSi armyofi saSualeba-miznis kombinaci-

is gamoyenebisadmi, unda amtkicos dammuqrebelma.

65 Tbilisis saapelacio sasamarTlos 2014 wlis 15 aprilis gadawyvetileba # 2b/4686-13.
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muxli 86. iZulebis xasiaTi

1. garigebis baTilobas iwvevs iseTi iZuleba, romelsac Tavisi xa-

siaTiT SeuZlia gavlena moaxdinos pirze da afiqrebinos, rom mis 

pirovnebas an qonebas realuri safrTxe emuqreba.

2. iZulebis xasiaTis Sefasebisas mxedvelobaSi miiReba pirTa asaki, 

sqesi da cxovrebiseuli garemoebani.

I. zogadi debulebebi .................................................................................... 504 

II. iZulebis xasiaTi ....................................................................................... 505

1. Zaladobis xasiaTi ................................................................................. 505

2. muqaris xasiaTi ...................................................................................... 506

a) mosalodneli safrTxe ...................................................................... 506

b) safrTxis simZafre ............................................................................ 508

aa) muqaris adresatis Tvalsawieri ............................................... 508 

bb) abstraqtuli safrTxe ............................................................... 509

3. mizezSedegobrivi kavSiri iZulebasa da 

   nebis gamoxatvas Soris ......................................................................... 510

I. zogadi debulebebi

iZuleba miznad ar isaxavs damuqrebuli piris nebis srul paral-

izebas, aramed mxolod da mxolod misi Sesabamisi mimarTulebiT 

modrekas,1 Tumca amisaTvisac aucilebelia, rom iZuleba iyos 

garkveuli, araumniSvnelo, intensivobis.2 aseTad 86 I muxli miiCnevs 

piradi araqonebrivi sikeTeebisa da qonebrivi sikeTeebis dazianebis 

safrTxes. mxolod idealuri interesi xelyofis safrTxe sakmarisi 

ar aris. Sesabamisad, iZulebad ver aRiqmeba piris muqara, rom garige-

baze xelis armoweris SemTxvevaSi daakargvinebs „adamianebis rwmenas“. 

amis sapirispirod, saxelis gamtexi cnobebis gavrcelebiT muqara 

(rom piri ar aris kanonier qorwinebaSi SeZenili Svilis biologiuri 

mama3), SeiZleba warmoadgendes iZulebas 86-e muxlis gagebiT, kerZod, 

mamis pativisa da Rirsebis Selaxvis safrTxes, damoukideblad imisa, 

sworia Tu ara es cnobebi.

mocemuli danawesis me-2 nawils damoukidebeli mniSvneloba ar 

gaaCnia, is mxolod akonkretebs, Tu ra kriteriumebiT unda vixelmZ-

RvaneloT iZulebuli piris subieqturi Tvalsawieris (ix. me-12 veli) 

gansazRvrisas.

1 Armbrüster, in Beck OK BGB, 39. Aufl., 2016, § 123 Rn. 25.
2 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 381.

3  Sdr. gansxvavebuli pozicia Tbilisis saapelacio sasamarTlos 2011 wlis 15 noembris 

gadawyvetilebaSi №2b/1967-11.

1
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2

3

II. iZulebis xasiaTi

1. Zaladobis xasiaTi

 

Zaladobis definicia sisxlis samarTlis mecnierebidan aris gad-

mosaRebi (ix. mux. 85, 8-12-e velebi).4 Zaladoba, marTalia, ar gulisx-

mobs msxverplze uSualo sxeulebriv zemoqmedebas, Tumca aucilebe-

lia, rom mis mier aRqmuli iyos ara mxolod fsiqikur, aramed aseve 

sxeulebriv iZulebad.5 sakamaToa is moTxovnebi, rac sxeulebriv 

iZulebas waeyeneba.6 calsaxaa, rom garigebis dadebis mizniT cema, 

sagrZnobi fizikuri tkivilis miyeneba da a. S. yoveli mizezis gareSe 

eqceva Zaladobis cnebis qveS. igive iTqmis mezoblis saxlidan mudmi-

vad gamomaval sagrZnob xmaurze an sunze (romlis atana-ganeitrale-

ba SeuZlebelia an mniSvnelovan sirTuleebs ukavSirdeba), raTa, 

amgvarad, gamosZalos mezobels bina SeRavaTian fasad an servituti 

mis kuTvnil miwaze.7 germanul sasamarTlo praqtikaSi8 problemu-

ria demonstracia-blokadebis SemTxvevebi. magaliTad, demonstraci-

is monawileebi Tavs miijaWvaven mSeneblobis saZirkvelSi CaSenebul 

boZebze, raTa amgvarad aiZulon mSenebeli uari Tqvas SekveTaze da 

CaSalon mSenebloba. miuxedavad imisa, rom germanuli sasamarTlo 

am SemTxvevasac sisxlissamarTlebrivi Zaladobis cnebis qveS aer-

Tianebs,9 msgavsi midgoma 85-e muxlis farglebSi sazRvrebs waSli-

da Zaladobasa da muqaras Soris. colis mxridan qmris TandaswrebiT 

gamoTqmuli Tavis mokvlis muqarac (ix. mux. 81 26-e veli) zustad 

aseTive warmatebiT SegveZlo Zaladobad migveCnia, risi aucileblo-

bac ar arsebobs. gamonaklisis saxiT mxolod fsiqikuri gziT ga-

dacemadi iZulebac Zaladobad unda miviCnioT, Tu is ara mxolod 

iZulebulis grZnobebze, aramed pirdapir nervul sistemaze zemoqme-

debs10 da mniSvnelovnad uzRudavs gadawyvetilebis miRebis SesaZle-

blobas: mZRoli Tanamgzavrisagan valis aRiarebis gamoZalvis mizniT 

mniSvnelovnad gadaaWarbebs siCqares da amasTan, dauSvebel manevrebs 

akeTebs. 

85-e muxlis gagebiT Zaladobas ar warmoadgens nivTebis mimarT 

4  Tanamedrove qarTul iuridiul literaturaSi 85-e muxlis gagebiT, Zaladobasa da mis 

komponentebTan dakavSirebiT diskusia ar mimdinareobs. am SemTxvevaSi verc Sedare-

biT-samarTlebriv diskursze miTiTeba gamogvadgeba, radgan Zaladoba, ZiriTadad, 

arc sxva qveynebis marTlwesrigSia aRiarebuli muqaris gverdiT garigebis saciloobis 

winapirobad. 

5 RGSt 60, 158.
6 Küpper, Strafrecht Besonderer Teil 1, 3. Aufl., 2007, 67.
7 Küpper, Strafrecht Besonderer Teil 1, 3. Aufl., 2007, 67.
8 Sdr. Küpper, Strafrecht Besonderer Teil 1, 3. Aufl., 2007, 66.
9  BGHSt 41, 182: iZuleba Zaladobis gamoyenebis saSualebiT saxezea maSinac, rodesac mx-

olod umniSvnelo fizikuri zemoqmedeba msxverplze imgvar fsiqikur efeqts aviTarebs, 

rom aRmarTavs Zaladobis msxverplisaTvis dauZlevel bariers miznisaken mimaval gzaze.

10 Sdr. Küpper, Strafrecht Besonderer Teil I, 3. Aufl., 2007, 67.
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Zaladoba, radgan aq ar gvaqvs fizikuri iZulebis momenti.11 magaliT-

ad, Tu damqiravebeli qiravnobis xelSekrulebis gagrZelebasTan da-

kavSirebuli kamaTisas xels stacebs gamqiraveblis katas da manamde 

awvalebs, sanam es ukanaskneli xels ar moawers Sesabamis formulars, 

aq qmedebiT gamowveuli iZulebis efeqti mxolod fsiqikuri xasiaTi-

saa. 

amgvarad, Zaladobad unda miviCnioT sxeulebrivi iZulebis gamoy-

eneba piris nebis daTrgunvisa da Sesabamis kalapotSi moqcevis miz-

niT, Tumca, amasTan, aucilebelia, rom moqmedebis Tavisufleba ar 

iyos srulebiT gamoricxuli (ix. mux. 85 me-8 veli). 

2. muqaris xasiaTi

a) mosalodneli safrTxe

muqaris dros dammuqrebeli muqaris adresats aRuwers safrTxes, 

romlis ganxorcieleba-Tavidan acilebac mas xelewifeba, raTa amg-

varad daiyolios misTvis sasurveli nebis gamovlenaze (ix. mux. 85-e 

me-13 veli). es dayoliebis momenti ar gvaqvs saxeze, rodesac, magali-

Tad, gamocdili saqmosani meores imgvarad aRuwers arsebul viTare-

bas, rom savaraudos xdis am ukanasknelisaTvis uaryofiTi Sedegis 

dadgomas, riTic ganapirobebs garigebis dadebas.12 mxareebs Soris 

garigebis dadebisas warmoSobili kamaTi an Cxubi, calke aRebuli, 

ver amtkicebs iZulebis faqts.13 

marTalia, muqara droSi win unda uswrebdes garigebis dadebas, 

winaaRmdeg SemTxvevaSi SeuZlebelia saubari zemoT xsenebul „dayo-

liebaze“, Tumca aq gadamwyvetia muqariT gamowveuli zogadi efeqti 

da ara faqtebis zusti qronologia. ver vityviT, rom braldebulTan 

saproceso SeTanxmebis ardadebis muqara qarwyldeba am SeTanxmebis 

gaformebisTanave,14 radgan gaformebis Semdegac arsebobs misi gau-

qmebis an dakavebuli pirisaTvis sxvagvari vnebis miyenebis SesaZle-

bloba, rac ukve sakmaod savaraudoa im saxelmwifo organos mxridan, 

romelmac manamde marTlsawinaaRmdego muqaras mimarTa. amis gamo, 

saproceso SeTanxmebidan eqvsi dRis Semdeg dadebuli naCuqrobac, ra 

Tqma unda, iTvleba muqaris qveS dadebulad. 

muqarad ver CaiTvleba verc obieqturi mdgomareobis xatovani aR-

wera, romlis Secvlac aRmwers ar ZaluZs.15 aseve ukve Seqmnili mZime 

11 Mitsch, Strafrecht Besondere Teil 2, 2. Aufl., 2003, 242.
12 RGZ 104, 80.
13 saqarTvelos uzenaesi sasamarTlos 2005 wlis 7 ivlisis №as-309-633-05 ganCineba.

14  Tumca amgvar msjelobas aviTarebs pirveli instanciis sasamarTlo Tbilisis saapela-

cio sasamarTlos 2014 wlis 15 aprilis gadawyvetilebaSi № 2b/4686-13.

15 BGH NJW 1952, 1094.

giorgi rusiaSvili muxli 86

4

5

6

7



507

mdgomareobis saTavisod gamoyeneba ar warmoadgens muqaras,16 Tumca 

SesaZlebelia garigeba baTili iyos 54-e muxlis me-3 variantis mixed-

viT (ix. mux. 85 30-e veli).17 

muqara ar gvaqvs saxeze aseve im SemTxvevaSic, rodesac nebis ga-

momxatveli madlierebis, pativiscemis an profesiuli daqvemdebareb-

is gamo ver ambobs uars xelSekrulebis dadebaze.18 mxolod gafrTx-

ilebad da ara muqarad iTvleba SemTxveva, rodesac oferenti Tavis 

kontrahents muq ferebSi uxatavs im Sedegs, rac dadgeba SeTavazeba-

ze uaris Tqmis SemTxvevaSi.19 

muqarad ar iTvleba arc ukve Seuqcevad safrTxeze miTiTeba20 da 

germanuli sasamarTlo praqtikis mixedviT, arc gadawyvetilebis 

miRebisas drois wnexis qveS moqceva,21 radgan 85-e da Semdgomi mux-

lebi icaven nebis gamoxatvis Tavisuflebas, am nebisaTvis ganzrax 

da marTlsawinaaRmdegod sxva mimarTulebis micemisagan da ara neb-

ismieri xelSemSleli garemoebisagan. muqara ar gvaqvs saxeze aseve 

im SemTxvevaSi, rodesac piri mxolod varaudobs, rom nebis argam-

ovlenisas meore mxare mas avnebs, Tumca am ukanasknels ar miucia 

sakmarisi sababi am varaudisaTvis. magaliTad,22 fulis mimTviseblis 

sisxlissamarTlebrivi devnis SesaZleblobaze miTiTeba misi axlo-

beli pirisaTvis, sakmarisi ar aris am ukanasknelis mier mimTvise-

blis sasargeblod nakisri Tavdebobis saciloobisaTvis. germaniis 

federaluri sasamarTlos mixedviT am SemTxvevaSi safrTxe obieq-

turi garemoebebidan gamomdinareobda, muqarisaTvis ki aucilebeli 

iyo am safrTxesa da nebis argamovlenas Soris kavSirze konkretuli 

miTiTeba. Tu gansasjels da misi ojaxis wevrebs surT nebayoflobiT 

aunazRauron dazaralebuls miyenebuli ziani, riTac aseve garkveul 

SeRavaTs miiRebs gansasjelic, radgan sisxlis samarTlis bralde-

baze pasuxismgebeli organo aRniSnul garemoebas usaTuod miiRebs 

mxedvelobaSi saboloo poziciis Camoyalibebisas, esec ar CaiTvleba 

muqarad.23 

is faqti, rom prokuroris mxridan saproceso SeTanxmebis arga-

formeba braldebulisaTvis realur safrTxes warmoadgens, ver gam-

oiricxeba am ukanasknelis diskreciul uflebamosilebaze miTiTebiT24 

16  BAG NJW 1983, 2959: germanulma federalurma sasamarTlom ar mianiWa dasaqmebul qals 

Secilebis ufleba, romelmac dekretuli Svebulebis uflebis arcodnidan gamomdinare 

da dafiqrebisaTvis sakmarisi drois micemis gareSe xeli moawera xelSekrulebis gau-

qmebas.

17 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 4. Aufl., 1992, 534.
18 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 99.
19  Zweigert/Kötz, Einführung in die Rechtsvergleichung auf dem Gebiete des Privatrechts, 3. Aufl, 1996, 425.
20 Wendtland, in Beck OK BGB, 39. Aufl., 2016, § 123 Rn. 26.
21 BAG NJW 1994, 1021.
22 BGH NJW 1988, 2601.
23 Tbilisis saapelacio sasamarTlos 2014 wlis 23 aprilis ganCineba №2b/4202-13.

24 Tbilisis saapelacio sasamarTlos 2014 wlis 15 aprilis gadawyvetileba № 2b/4686-13.
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_ saproceso SeTanxmebis argaformebac eqceoda kanonis farglebSi. 

aq sasamarTlo safrTxis realurobas ar mijnavs misi marTlwinaaRm-

degobisagan (ix. mux. 88 me-8 veli), rac arasworia. radgan realur 

safrTxes warmoadgens muqaris adresatisaTvis mosalodneli nebi-

smieri uaryofiTi Sedegi, damoukideblad imisa, Tu ramdenad marTl-

zomieria is.

b) safrTxis simZafre

rTulad gansasazRvria obieqturi kriteriumebiT dammuqreblis 

mier warmoCenili safrTxis, romelic srulebiT ararealuri Sei-

Zleba iyos, simZime,25 radgan misi efeqti muqaris adresatis nebis 

modrekis WrilSi, anu subieqturi kategoriebiT, fasdeba. cal saxaa, 

rom wvrilmani muqarisas TiTqmis SeuZlebelia mizezSedegobriobis 

mtkiceba (ix. me-15 da Semdgomi velebi). colis mxridan muqara gan-

qorwinebasTan dakavSirebiT, saqarTvelos uzenaesi sasamarTlos26 

mixedviT, ar Seicavs im xarisxis safrTxes, rac sakmarisi iqneboda 

qmris mier mTeli Tavisi qonebis gayidvisaTvis. 

aa) muqaris adresatis Tvalsawieri

miuxedavad amisa, mocemul konteqstSi calsaxad aradamajereblad 

JRers qarTuli sasamarTlos argumenti,27 rom, radgan Sinagan saqme-

Ta saministros ar gaaCnia samarTlebrivi meqanizmi saproceso Se-

Tanxmebisas prokurorze zemoqmedebisa, misi muqara braldebulis mi-

marT am saproceso SeTanxmebis argaformebiT, ver iqneboda qmediTi. 

amgvari msjeloba miamitur daSvebasa da realur situaciaze Tvalis 

daxuWvis mcdelobas warmoadgens. muqaris seriozulobis Sefasebi-

saTvis gadamwyvetia ara is, Tu ramdenad Tavsdeba misi Sinaarsi sa-

marTlebrivi saxelmwifos CarCoebSi da arc dammuqreblis realuri 

Canafiqri, aramed muqaris adresatis Tvalsawieri28 _ „afiqrebinos, 

rom realuri safrTxe emuqreba“. magaliTad,29 Tu menarde saxlze 

sakuTrebis gadacemas pirobad dauTqvams SemkveTis mier „damatebiTi 

premiis“ gadaxdas, menardis yvela moTxovnis upirobod aRiarebasa 

da sapirispiro moTxovnebze uaris Tqmas, risi uflebac mas ar aqvs 

da rac saSuleba-miznis dauSvebel kombinacias warmoadgens (ix. mux. 

88 me-6 da Semdgomi velebi), umniSvneloa, Tu ramdenad seriozuli 

iyo es muqara zogadad, obieqturi mesame pirisaTvis, gadamwyvetia, 

25 kereseliZe, uzogadesi cnebebi, 2009, gv. 351.

26 susg samoqalaqo, samewarmeo da sxva kategoriis saqmeebze, susg samoq. 1/2008, gv. 59.

27  ix. pirveli instanciis sasamarTlos msjeloba Tbilisis saapelacio sasamarTlos 2014 

wlis 15 aprilis gadawyvetilebaSi № 2b/4686-13.

28 kereseliZe, uzogadesi cnebebi, 2009, gv. 351.

29 BGH NJW 1982, 2302.
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Tu ramdenad damajereblad JRerda is misi adresatisaTvis. amdenad, 

saqarTvelos uzenaesi sasamarTlos30 mier xSirad xsenebuli princi-

pi, rom „iZuleba mxolod maSin SeiZleba CaiTvalos zemoqmedebaunar-

ian iZulebad, Tuki igi realuri safrTxis mauwyebelia“, xolo, „Tu 

safrTxe moCvenebiTia, maSasadame, iZulebac am azriT ararsebulia“, 

gasaziarebeli ar aris. marTalia, es 86 I muxlis formulirebidan mx-

olod odnav gadaxvevas warmoadgens, Tumca amavdroulad ukve bund-

ovani xdeba, ras gulisxmobs sasamarTlo am realuri safrTxis qveS. 

savaraudod, ara mxolod iZulebulis poziciidan realurs, aramed 

obieqturad realurs, rac arasworia.31

bb) abstraqtuli safrTxe

problemuria abstraqtuli xasiaTis safrTxiT muqara, rogoric 

aris „problemebi Segeqmneba“,32 an rogorc uzenaesi sasamarTlos 

erT-erT gadawyvetilebaSia33 aRwerili, muqara gamonaTqvamebiT _ „me 

Sen dagWmuWni“, „Tu ar daTmob, dagaTmobineb“. sasamarTlom am SemTx-

vevaSi am tipis muqara arasworad miiCnia mxolod umniSvnelo zemoq-

medebad, romelic ver CaiTvleboda iZulebad 85-e muxlis mixedviT. 

abstraqtuli muqaris Tavisebureba imaSi mdgomareobs, rom, radgan 

safrTxe daukonkretebelia, is SeiZleba warmoadgendes marTlzomi-

er muqarasac 88-e muxlis gagebiT (ix. mux. 88 11-12-e velebi). magal-

iTad, fulis SemTxvevaSi „dagaTmobineb“, SeiZleba niSnavdes sarCe-

lis aRZvris an iZulebiTi aRsrulebis meSveobiT daTmobinebas. sxva 

SemTxvevaSi, Tu es abstraqtulad daxatuli safrTxe subieqturad 

sakmarisia piris nebis modrekisaTvis, umniSvneloa, dammuqrebe-

li muqaris adresats daukonkretebs, rom scems, Tu etyvis, rom 

„Tavbeds awyevlinebs“, rac SeiZleba cemasac niSnavdes, avtomanqanis 

saqare minis Camtvrevasac da samsaxurSi masze samarcxvino cnobebis 

gavrcelebasac, amitomac am tipis muqarisas yovel calkeul SemTx-

vevaSi unda dadgindes, iyo Tu ara es muqara marTlsawinaaRmdego da 

amasTan, misi seriozulobis uarsayofad mxolod abstraqtul xasi-

aTze miTiTeba ar kmara. 

aucilebeli ar aris, rom muqaraSi dafiqsirebuli safrTxe uSual-

od nebis gamomxatvels exebodes (ix. mux. 87, 1-li veli). 

30  saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 aprilis ganCineba №as-132-124-2015; 

saqarTvelos uzenaesi sasamarTlos 2003 wlis 30 ivnisis ganCineba №3k-472-03; saqarT-

velos uzenaesi sasamarTlos 2003 wlis 30 ivnisis ganCineba №3k-472-03.

31  Sesabamisad, sworia sxva ganCinebaSi (saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 

aprilis ganCineba №as-132-124-2015) sasamarTlos mier mxolod iZulebulis subieqtur 

aRqmaze gakeTebuli aqcenti; ix. aseve Tbilisis saapelacio sasamarTlos 2011 wlis 15 

noembris gadawyvetileba №2b/1967-11.

32 saqarTvelos uzenaesi sasamarTlos 2014 wlis 9 dekembris ganCineba №as-215-200-2014.

33 saqarTvelos uzenaesi sasamarTlos 2012 wlis 23 ianvris ganCineba №as-1796-1773-2011.
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3. mizezSedegobrivi kavSiri iZulebasa da nebis gamoxatvas Soris

iZulebis safuZvliT SecilebisaTvis aucilebelia, rom iZuleba 

iyos gadamwyveti motivi nebis gamoxatvisaTvis, rac gulisxmobs miz-

ezSedegobriv kavSirs iZulebasa da nebis gamoxatvas Soris,34 Tum-

ca amasTan, iseve rogorc motyuebisas (ix. mux. 81 me-10 veli), aqac 

sakmarisia, Tu iZulebis gareSe nebis gamoxatva ar moxdeba, ar mox-

deboda mocemuli formiT an drois mocemul momentSi.35 motyuebis 

msgavsad aqac umniSvneloa, warmoadgenda Tu ara iZuleba garigebis 

dadebis erTaderT an mxolod erT-erT motivs.36 

mizezSedegobriobis Semowmebisas sakmarisia muqaris mxolod sub-

ieqturi efeqtis konstantacia, anu imis dadgena, ganapiroba Tu ara 

man adresatis mxridan nebis gamoxatva da ara is, SeiZleboda Tu ara 

muqaras obieqturad amgvari Sedegi mohyoloda (ix. me-12 veli). 

muqara ar aris kauzaluri nebis gamoxatvisaTvis, Tu is ara muqa-

ris adresatis nebis modrekas, aramed gamomxatvelis sakuTar gad-

awyvetilebas efuZneba, maSinac ki, rodesac is metwilad ukve iZu-

lebulia gadadgas es nabiji. magaliTad,37 Tu damsaqmebeli jer 

moSlis xelSekrulebas da mxolod amis Semdeg daiwyebs molapar-

akebebs dasaqmebulTan e. w. gauqmebis xelSekrulebis dadebaze, es 

ukanaskneli aRar aris ganpirobebuli moSlis muqariT, radgan moSla 

am droisaTvis ara samomavlo, aramed ukve realizebuli safrTxea. 

gamonakliss warmoadgens SemTxveva, rodesac dammuqrebelma winaswar 

gamiznulad Caagdo nebis gamomxatveli am mdgomareobaSi.38 

problemuria qarTuli sasamarTlo praqtikidan39 Semdegi SemTx-

veva: Svili aiZulebs mamas dados masTan garigeba, ris gareSec is 

gaavrcelebs cnobas, romlis mixedviTac iZulebuli piri sinamdvil-

eSi ar aris misi meore Svilis biologiuri mama. sasamarTlom miiCnia, 

rom Tu es cnoba mcdaria, maSin muqara ver CaiTvleba seriozuli 

xasiaTis mqoned, xolo misi sisworis SemTxvevaSi, savaraudod, Tavad 

mamis survils Seesatyviseboda qonebis datoveba biologiuri Svili-

saTvis. es msjeloba bolomde damajerebeli ar aris. gadamwyveti unda 

yofiliyo nebis modrekis efeqti, rac amgvari cnobebis gavrcelebis 

muqaras udavod axasiaTebs, xolo muqarasa da nebis gamoxatvas Soris 

mizezSedegobrivi bmis ararseboba meore mxaris samtkicebeli iyo.

mizezSedegobriobisagan unda ganvasxvaoT miznobrivi bma muqarasa 

34  Sdr. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 383; kereseliZe, uzoga-

desi cnebebi, 2009, gv. 350; Tbilisis saapelacio sasamarTlos 2011 wlis 15 noembris 

gadawyvetileba №2b/1967-11.

35 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 112.
36 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 112.
37 BAG NJW 2007, 1834.
38 RG Recht 1927 Nr. 2196.
39 Tbilisis saapelacio sasamarTlos 2011 wlis 15 noembris gadawyvetileba №2b/1967-11.
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da nebis gamoxatvas Soris. muqara miznad unda isaxavdes misi adre-

satis ara mxolod SeSfoTebas, aramed nebis gamoxatvisaken iZulebas 

(me-5 veli).40 muqaris adresati unda acnobierebdes, rom mis mier neb-

is argamovlenis SemTxvevaSi dammuqrebeli izrunebs imisaTvis, raTa 

„dapirebuli“ safrTxe realizebul iqnes.41 

40 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 114.
41 BGH NJW 1988, 2601.
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muxli 87. iZuleba piris axlobelTa winaaRmdeg 

iZuleba garigebis baTilobis moTxovnis safuZvelia maSinac, roca 

igi mimarTulia garigebis erT-erTi mxaris meuRlis, ojaxis sxva wevre-

bis an axlo naTesavebis winaaRmdeg.

I. zogadi debulebebi .................................................................................... 512 

II. normis mizani da gamoyenebis sfero ....................................................... 512

1. fsiqikuri efeqti iZulebulze ............................................................ 512

2. srulebiT ucxo piri ............................................................................. 513

III. calkeuli debulebebis ganmarteba ........................................................ 513

1. axlo naTesavi ......................................................................................... 513

2. 87-e muxlis analogiiT gamoyeneba ....................................................... 514

3. axlobeli piris pasuxisgebaSi micemis muqara ................................... 514

a) dasaSvebi muqara ................................................................................ 514

b) dauSvebeli muqara ............................................................................ 515

g) marTlwinaaRmdegobis damatebiTi momenti .................................... 516

I. zogadi debulebebi

garigebis dadebis mizniT iZuleba Cveulebriv xorcieldeba uSu-

alod nebis gamomxatvelis mimarT, Tumca gamonaklis SemTxvevebSi 

SesaZlebelia nebis gamomxatvelze arapirdapiri zemoqmedeba, mis ax-

lobel pirebze pirdapiri zemoqmedebis an am pirdapiri zemoqmedebis 

muqaris meSveobiT, rac 87-e muxlis Tanaxmad aseve sacilod aqcevs 

garigebas.1

II. normis mizani da gamoyenebis sfero

1. fsiqikuri efeqti iZulebulze

gansxvavebiT uSualod nebis gamomxatvelis iZulebisagan, romel-

ic SeiZleba ganxorcieldes rogorc Zaladobis (fizikuri iZulebis), 

ise muqaris (fsiqikuri iZulebis) meSveobiT (ix. mux. 85 7-15-e velebi), 

axlobeli piris winaaRmdeg mimarTuli Zaladobac ki mxolod fsiqi-

kuri efeqtis mqonea iZulebis adresatze da muqaris cnebis qveS unda 

gaerTiandes. amgvarad, axlobel pirze ganxorcielebuli iZuleba ve-

rasodes ver CaiTvleba Zaladobad 85-e muxlis gagebiT. 

mesame piris winaaRmdeg ganxorcielebuli iZulebisagan unda gaim-

ijnos SemTxveva, rodesac Zaladoba xdeba mesame piris gavliT uSu-

alod nebis gamomxatvelis mimarT. magaliTad, brma piris gamyolis 

miwaze dagdeba, riTic mas ezRudeba gadaadgilebis SesaZlebloba,2 

1 Sdr. Wendtland, in Beck OK BGB, 39. Aufl., 2016, § 123 Rn. 27.
2 Kindhäuser, Strafrecht Besonderer Teil I, 7. Aufl., 2015, 135.

1

2

3
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Tavisi gaSualebuli fizikuri efeqtiT iZulebis adresatebze war-

moadgens uSualod am pirze ganxorcielebul Zaladobas 85-e muxlis 

gagebiT da ara mesame piris winaaRmdeg mimarTul iZulebas. 

2. srulebiT ucxo piri

problemuria SemTxveva, rodesac muqaraSi aRwerili safrTxe ex-

eba muqaris adresatisaTvis sruliad ucxo pirs. magaliTad, notar-

iusTan molaparakebebisas gamyidveli notarius Sublze adebs pis-

tolets da myidvelisagan iTxovs nasyidobis fasis gaormagebas. es 

SemTxveva ar unda ganvixiloT 87-e muxlis (arc analogiiT) gamoyenebis 

sferod, radgan aq nebis momdrekia ara konkretuli adamianis keT-

ildReobaze zrunva _ notariusis sisxlis samarTlis pasuxisgebaSi 

micemis muqara ver modrekda myidvelis nebas, aramed gancda imisa, 

rom piri gaxdeba zogadad adamianis sikvdilis mizezi. es situacia 

identuria nivTebis mimarT Zaladobis SemTxevisa (ix. mux. 86 me-3 

veli).

mocemul konteqstSi arafers cvlis im faqtze miTiTeba, rom 

sisxlis samarTlis mecniereba mTel rig SemTxvevebSi (mag., sisxlis 

samarTlis kodeqsis 179-e muxli) srulebiT ucxo piris winaaRmdeg 

ganxorcielebul muqaras axlobeli piris (an Tavad adresatis) mi-

marT muqaras uTanabrebs.3 am gadawyvetis gavrceleba 87-e muxlze 

SeuZlebelia. gansxvavebiT Sesabamisi sisxlissamarTlebrivi normeb-

isagan, 85-e da Semdgomi muxlebi emsaxureba sxva xarisxis nebis Tav-

isuflebis uzrunvelyofas. amitomac asxvaveben nebis srul parali-

zebasa (ra SemTxvevaSic calsaxaa, rom saerTod ar gvaqvs saxeze nebis 

gamoxatva) da nawilobriv paralizebas Soris da icaven mas am nawilo-

brivi SezRudvisaganac. 87-e muxlis funqcia mdgomareobs imaSi, rom 

TvalsaCinoebisaTvis calke gamoyos am Tavisufali nebis nawilobri-

vi paralizebis standartul SemTxveva _ axlobeli piris winaaRmdeg 

mimarTuli muqariT iZuleba. Sesabamisad, am danawesze miTiTeba aRar 

gvWirdeba, Tu isedac calsaxaa, rom ara mxolod axlobeli piris 

neba, aramed nebismieri piris neba moidrikeboda. zemoT moyvanil 

SemTxvevaSi saxezea pirdapir 85-e muxlis mixedviT iZuleba. 

III. calkeuli debulebebis ganmarteba

1. axlo naTesavi

87-e muxli nebis gamomxatvels aniWebs Secilebis uflebas, Tu es 

gamoxatva ganpirobebuli iyo misi meuRlis an ojaxis sxva wevris mi-

marT muqariT _ qmris sisxlis samarTlis pasuxisgebaSi micemis muqa-

3 Sdr. Wessels/Hillenkamp, Strafrecht Besonderer Teil II, 35. Aufl., 2012, Rn. 326.
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ra, colis mier Tavdebobis kisrebis mizniT, warmoadgens Secilebis 

safuZvels, Tu gamonaklisis saxiT gamoricxuli ar aris marTlwi-

naaRmdegoba (ix. me-9 veli).

calsaxaa, rom axlo naTesavis cnebis qveS erTiandeba yvela 1336-e 

muxliT gaTvaliswinebuli piri, anu ara mxolod deda, mama4 da Svili,5 

aramed aseve, magaliTad, biZaSvilebic, Tumca arc 1336-e muxlis Camon-

aTvalia amomwuravi, radgan gadamwyvetia ara TavisTavad naTesauri 

kavSirebi, aramed masTan dakavSirebuli „interesebi da gancdebi“.6 

germanuli sasamarTlo praqtikis mixedviT, axlo naTesauri kavSiri 

arsebobs sidedrsa da siZes Sorisac,7 Tu am ukanasknelisaTvis vnebis 

miyenebis muqariT dasaSvebia pirvelis nebis modreka. 

2. 87-e muxlis analogiiT gamoyeneba

 

miuxedavad imisa, rom 87-e muxli mxolod axlo naTesavze akeTebs 

aqcents, aucilebelia konkretuli SemTxvevis Taviseburebebis gaT-

valiswineba.8 calkeul SemTxvevaSi safrTxe, romelic mimarTulia 

nebis gamomxatvelis sacolis an axlo megobris winaaRmdeg, SeiZleba 

sakmarisi iyos garigebis iZulebiT dadebisaTvis. gamomdinare iqidan, 

rom 87-e muxli icavs ara ojaxur da axlo naTesaur urTierTobebs 

gareSe pirTa zemoqmedebisagan, aramed piris nebas modrekisagan, Tu 

urTierTobis is simWidrove, rac arsebobs or pirs Soris, sakmaris-

ia nebis gamomxatvelis Tavisufali nebis dasaTrgunad da misTvis 

konkretuli mimarTulebis miniWebisaTvis, dasaSvebia 87-e muxlis 

analogiiT gamoyeneba. 

3. axlobeli piris pasuxisgebaSi micemis muqara 

a) dasaSvebi muqara

problemuria muqaris Sefaseba, rodesac is muqaris adresatis ax-

lobeli piris (naTesavis an sxvagvarad dakavSirebulis) pasuxisgebaSi 

micemas ukavSirdeba da amgvarad, ubiZgebs mas nebis gamoxatvisaken, 

Tumca es muqara, misi uSualod pasuxisgebaSi misacemi piris mimarT 

ganxorcielebis SemTxvevaSi, iqneboda marTlzomieri 88-e muxlis 

gagebiT. magaliTad, Svils TaRliTobis braldebiT mamis pasuxisgeba-

Si micemis muqariT aiZuleben ikisros Tavdeboba, Tumca Tavad mamis 

iZuleba TaRliTobiT miyenebuli zianis anazRaurebisken ar iqneboda 

4 saqarTvelos uzenaesi sasamarTlos 2014 wlis 21 ivlisis ganCineba № as-333-314-2014.

5  Tbilisis saapelacio sasamarTlos 2011 wlis 15 noembris gadawyvetileba №2b/1967-11; 

Tbilisis saapelacio sasamarTlos 2014 wlis 15 aprilis gadawyvetileba № 2b/4686-13.

6  zoiZe, saqarTvelos sk-is komentari, wigni I, mux. 85, gv. 250.

7 BGH NJW 1988, 2600.
8  zoiZe, saqarTvelos sk-is komentari, wigni I, mux. 85, gv. 249.
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marTlsawinaaRmdego (ix. mux. 88 me-9 veli). rogorc germaniis feder-

aluri sasamarTlo9 sworad aRniSnavs mocemul konteqstSi, am tipis 

muqara ar unda iyos avtomaturad marTlsawinaaRmdego mxolod imis 

gamo, rom dammuqrebels ar aqvs muqaris adresatisagan nebis gamov-

lenis moTxovnis ufleba. es uSualod adresatis winaaRmdeg muqari-

sas moqmedi wesi (ix. mux. 88 me-9 veli) unda gavrceldes aseve mesame 

piris winaaRmdeg mimarTul muqarazec. Sesabamisad, marTlzomieri 

saSualebiT marTlzomieri miznis miRwevis SemTxvevaSi, maT Soris 

urTierTkavSiris marTlzomiereba unda dadgindes sazogadoebaSi 

damkvidrebuli moralis mixedviT (ix. mux. 88 me-6 veli). gadamwyve-

tia, aqvs Tu ara dammuqrebels dasaxuli miznis miRwevis gamarTle-

buli interesi da warmoadgens Tu ara muqara misi miRwevis dasaSveb 

gzas. Tu muqaris adresatma, axlobeli piris TaRliTobis braldeb-

iT pasuxisgebaSi micemiT muqarisas, Tavadac miayena ziani sisxlis 

an samoqalaqo samarTlis mier arasanqcionirebuli formiT, muqara 

dasaSvebia. erT-erT aseT SemTxvevaSi germaniis federaluri sasa-

marTlo10 daeWvda marTlwinaaRmdegobasTan dakavSirebiT im motiviT, 

rom dammuqrebel banks hqonda ufleba evarauda, rom muqaris adre-

sati aseve CarTuli iyo misi meuRlis mier ganxorcielebul finan-

sur maqinaciaSi an iRebda misgan sargebels.

marTalia, am daSvebis sawinaaRmdegod mohyavT argumenti,11 rom 

dauSvebeli da gansakuTrebiT gakicxvadia naTesauri grZnobebiT 

„TamaSi“, Tumca, saboloo jamSi, xSiria ra SemTxvevebi, rodesac ax-

lobeli pirebi zians anazRaureben erTmaneTis sanacvlod, raTa amiT 

Tavidan aacilon pasuxisgebaSi micema da Tu uSualod damnaSavis mi-

marT am formiT muqara ar iqneboda marTlsawinaaRmdego, maSin is ar 

unda iyos marTlsawinaaRmdego arc misi axloblebis mimarT.12 miuxe-

davad imisa, rom sxvis magivrad zianis anazRaurebis gadawyvetileba 

yvelam damoukideblad unda miiRos da am gadawyvetilebis gamoZalva 

dauSvebelia,13 am tipis muqara yovelTvis marTlzomieria, Tu misi 

adresati ama Tu im formiT xels afarebs damnaSaves.14 

b) dauSvebeli muqara

muqaris adresatis axlobeli piris winaaRmdeg mimarTuli muqa-

ra yovelTvis marTlsawinaaRmdegoa, Tu is uSualod axlobeli piris 

mimarT ganxorcielebis SemTxvevaSic marTlsawinaaRmdego iqneboda 

(Sdr. mux. 88 me-2 da Semdgomi velebi). saproceso SeTanxmebis ar 

9 BGH NJW 1957, 1797
10 BGH NJW 1957, 1797
11 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 110.
12 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 4. Aufl., 1992, 536.
13 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 110.
14 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 110.
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gaformebiT muqara mniSvnelovani qonebis saxelmwifosaTvis Cuqebis 

gareSe15 Tanabrad dauSvebelia rogorc braldebulis, ise misi ojax-

is wevrebis mimarT.

g) marTlwinaaRmdegobis damatebiTi momenti

axlobeli piris mimarT muqara SeiZleba gaxdes marTlwinaaRmde-

gobis damatebiTi momentis Semomtani. magaliTad,16 Tu damsaqmebels 

aqvs dasabuTebuli eWvi, rom dasaqmebulma Caidina sisxlis samarT-

lis danaSauli mis winaaRmdeg da amis gacxadebis muqariT aiZulebs 

dados SromiTi xelSekrulebis gauqmebis xelSekruleba, es marTl-

zomieria (Sdr. mux. 88 me-9 veli). Tumca muqara aramarTlzomieri 

xdeba, Tu imave danaSulSi dasaqmebulis mamasac miuZRvis wvlili 

da damsaqmebeli mamis dasmenis safrTxezec miuTiTebs, radgan mamis 

mier Cadenili danaSauli pirdapir kavSirSi aRar aris SromiT urTi-

erTobasTan. 

15  saqarTvelos uzenaesi sasamarTlos 2014 wlis 21 ivlisis ganCineba №as-333-314-2014; 

Tbilisis saapelacio sasamarTlos 2011 wlis 15 noembris gadawyvetileba №2b/1967-11; 

Tbilisis saapelacio sasamarTlos 2014 wlis 15 aprilis gadawyvetileba №2b/4686-13.

16 LAG Hamm BeckRS 2009, 74335.
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muxli 88. iZuleba marTlzomieri saSualebebiT

85-87-e muxlebis mixedviT iZulebad ar CaiTvleba iseTi moqmedebe-

bi, romlebic ar xorcieldeba arc marTlsawinaaRmdego mizniT da arc 

marTlsawinaaRmdego saSualebaTa gamoyenebiT, garda im SemTxvevebisa, 

roca saSualeba da mizani erTmaneTs ar Seesabamebian.
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I. zogadi debulebebi

iZuleba, miuxedavad imisa, rom mas Tan axlavs piris nebis Tavisu-

flebis SezRudva, mainc SeiZleba iyos marTlzomieri. kerZod, neb-

is gamomxatvels ar eqneba Secilebis ufleba, Tu maiZulebeli piri 

marTlzomieri Sedegis misaRwevad Sesabamis marTlzomier saSuale-

bas gamoiyenebs, radgan 85-89-e muxlebi ar icaven nebis gamoxatvis 

Tavisuflebas nebismieri tipis ekonomikuri Tu piradi xasiaTis xel-

SemSleli gareSe faqtorisagan.1 samoqalaqo brunvis stabiluro-

ba mniSvnelovnad Seiryeoda, Tu yoveli nebis gamoxatva, romel-

ic ganpirobebulia meore mxaris mxridan ZaldatanebiT, sacilod 

gamocxaddeboda, amitomac iZuleba mxolod maSin SeiZleba gaxdes 

saciloobis mizezi, rodesac is marTlsawinaaRmdegoa. 

II. marTlsawinaaRmdego muqara

1. marTlsawinaaRmdego saSualeba

muqara marTlsawinaaRmdegoa, miuxedavad imisa, aqvs Tu ara dam-

muqrebels muqaris adresatisagan Sesabamisi nebis gamovlenis moTx-

ovnis ufleba, Tu dammuqrebeli am miznis misaRwevad marTlsawi-

naaRmdego saSualebas iyenebs.2 magaliTad, Tu kreditori movales 

1 Wendtland, in Beck OK BGB, 39. Aufl., 2016, § 123 Rn. 28.
2  kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri 

gamocema 2008, gv. 21.

1

2
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valis gadauxdelobis SemTxvevaSi Tavis gatexiT emuqreba, es war-

moadgens marTlsawinaaRmdego muqaras da movales aqvs Secilebis 

ufleba. Tu movale am Sesrulebis (sanivTo) garigebis baTilad cno-

bis Semdeg Sesrulebas ukan gamoiTxovs, kreditors ar SeuZlia mis am 

moTxovnas daupirispiros erTdroulad Sesrulebis Sesagebeli (369-e 

muxlis analogiiT) an gaqviTos is Tavisi Sesrulebis moTxovniT.3 

marTlsawinaaRmdegoa garigebis dadebis mizniT mamis mimarT muqara 

iseTi cnobebis gavrcelebiT, romlebic adastureben, rom is ar aris 

kanonier qorwinebaSi SeZenili Svilis biologiuri mama.4

a) samarTaldamcavi da marTlmsajulebis organoebisaTvis mimarTva

sxvagvarad aris saqme sasamarTlosaTvis, prokuraturisaTvis da 

sxva samarTaldamcavi an marTlmsajulebis organoebisaTvis mimarT-

viT muqaris SemTxvevaSi, radgan marTlwesrigi sworedac rom aniWebs 

dammuqrebels Tavisi uflebis realizebis amgvar SesaZleblobas da 

is ar unda wavarTvaT mas (Tu es massa da muqaris adresats Soris 

arsebul Tavdapirvel urTierTobasTan pirdapir kavSirSia), mxolod 

imitom, rom amiT meore mxaris nebis Tavisufleba izRudeba. amis 

gaTvaliswinebiT, dasaSvebia muqara dakavebis uflebis gamoyenebiT 

(369), sarCelis aRZvriT,5 iZulebiTi aRsrulebiT,6 qonebis dayadaRe-

biT, gakotrebis gancxadebis SetaniT an daSvebuli TviTdaxmarebis 

uflebis gamoyenebiT.7 magaliTad, sajaro damsaqmeblis muqara, rom 

is gamoiyenebs motyuebis gamo Secilebis uflebas, radgan dasaqme-

bulma Tavis droze damala saidumlo samsaxurebTan TanamSromlobis 

faqti,8 ar aniWebs dasaqmebuls mogvianebiT xelSekrulebis gauqme-

bis garigebis (romelsac man nebayoflobiT moawera xeli) iZuleb-

is safuZveliT Secilebis uflebas.9 85-e muxlis gagebiT iZulebis 

SemTxvevas ar warmoadgens, ra Tqma unda, sasamarTlos mxridan kanon-

iT gaTvaliswinebuli kontrahirebis iZuleba.10

b) sadavo ufleba

zogadad umniSvneloa, namdvilad ekuTvnis Tu ara dammuqrebels 

3 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 4. Aufl., 1992, 535.
4 Tbilisis saapelacio sasamarTlos 2011 wlis 15 noembris gadawyvetileba №2b/1967-11.

5  kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri 

gamocema, 2008, gv. 20.

6  saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 Tebervlis ganCineba №as-403-380-2014; 

saqarTvelos uzenaesi sasamarTlos 2015 wlis 30 ivlisis ganCineba №as-662-628-2015, 

Tumca am SemTxvevaSi sasamarTlo nebis gamovlenaSi Carevis faqts uaryofs da ara 

marTlwinaaRmdegobas.

7 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 105.
8 Sdr. am SekiTxvis dasaSvebobasTan dakavSirebiT mux. 81 me-16 veli.

9 Sdr. LAG Potsdam NJ 1998, 336.
10 saqarTvelos uzenaesi sasamarTlos 2003 wlis 27 maisis ganCineba №as-25-728-03.
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is ufleba, romlis realizaciiTac imuqreba,11 garda im SemTxvevisa, 

rodesac dammuqrebeli Segnebulad apelirebs ararsebuli ufleb-

is realizaciaze.12 sxva SemTxvevaSi sarCelis aRZvriT muqara pirma 

maSinac unda aitanos, rodesac mis ukan namdvili ufleba ar dgas, 

radgan es zogad cxovrebiseul risks ganekuTvneba. Tu garigeb-

is erTi mxare meores „sasamarTlo procesze Sexvedris“ dapirebiT 

gadaaxdevinebs vals, gadamxdels ar aqvs muqaris gamo Secilebis 

ufleba.13 ra Tqma unda, Tu gadaxdili vali ar arsebobda, gadamx-

dels SeuZlia Tanxa kondiqciiT ukan gamoiTxovos. muqaras ar war-

moadgens morigebisas mosamarTlis mier am procesTan dakavSirebuli 

riskebis aRwera. gansxvavebulad aris saqme, rodesac mosamarTle Ta-

visi avtoritetis gamoyenebiT mxares wnexSi aqcevs.14 iZulebiTi aR-

srulebiT damuqreba warmoadgens marTlsawinaaRmdego saSualebas, 

rodesac misi ganxorcieleba obieqturad srulebiT SeuZlebelia.15 

2. marTlsawinaaRmdego mizani

garigeba, 85-e muxlis Tanaxmad, saciloa aseve im SemTxvevaSic, 

rodesac dammuqrebeli, damoukideblad gamoyenebuli saSualebisa, 

marTlsawinaaRmdego mizans isaxavs.16 magaliTad, vadamosuli valis 

dauyovnebliv moTxovnis muqariT aiZuleben akrZaluli preparatebis 

gayidvas.17 ra Tqma unda, am SemTxvevaSi garigeba aranamdvilia aseve 

54-e muxlis 1-li variantis mixedviT.

mizans marTlsawinaaRmdegod ar xdis mxolod is garemoeba, rom 

dammuqrebels ar hqonda muqaris adresatisagan nebis gamoxatvis 

moTxovnis ufleba.18 

3. saSualebisa da miznis kombinacia

muqaris marTlsawinaaRmdegoba SeiZleba ganpirobebuli iyos 

marTlzomieri miznisa da mis misaRwevad gamoyenebuli marTlzomie-

11 BGH NJW 1997, 1981; NJW 2005, 2768.
12  Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 105; Sdr. saqarTvelos uzenaesi sasamarTlo 2016 

wlis 11 noembris ganCineba № as-862-812-2015.

13  Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 4. Aufl., 1992, 536; BGH NJW 2005, 2768: vinc sa-

WoWmano samarTlebrivi mdgomareobisas, Tavisi kontrahents obieqturad savaraudo 

moTxovnas wauyenebs da misi sasamarTlos gziT realizaciiT daemuqreba, ar moqmedebs 

marTlsawinaaRmdegod.

14  iyenebs ra gamonaTqvamebs „gamoiCineT goniereba, winaaRmdeg SemTxvevaSi maTraxiT unda 

gaiZuloT morigeba“ an „morigebis uaryofis sasikvdilo riski“ (BAG NZA 2010, 1254).
15  OLG Frankfurt BeckRS 2010, 28915; Sdr. saqarTvelos uzenaesi sasamarTlo 2016 wlis 11 noem-

bris ganCineba № as-862-812-2015 (ix. me-7 veli).

16  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 383; kikoSvili, nebis nakli 

qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri gamocema, 2008, gv. 21.

17  Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 106; Sdr. sxva magaliTebi Wanturia, samoqalaqo 

samarTlis zogadi nawili, 2011, gv. 383.

18 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 4. Aufl., 1992, 536.
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ri saSualebis dauSvebeli kombinaciiTac.19 germanuli sasamarTlo 

praqtika20 am SemTxvevaSi xelmZRvanelobs Semdegi formuliT: marTl-

zomieri saSualebis marTlzomieri miznis misaRwevad gamoyeneba ar 

unda ewinaaRmdegebodes sazogadoebis jansaRad da samarTlianad 

moazrovne wevrebis warmodgenebs an ndobisa da keTilsindisierebis 

princips, risi dadgenac unda moxdes yoveli calkeuli SemTxvevis 

Taviseburebebis gaTvaliswinebiT. gansakuTrebiT mniSvnelovania, 

aqvs Tu ara dammuqrebels dasaxuli miznis miRwevis gamarTlebuli 

interesi da warmoadgens Tu ara muqara misi miRwevis moralurad 

dasaSveb gzas, maSinac ki, rodesac dammuqrebels ar aqvs movalis mi-

marT sasamarTlo wesiT ganxorcielebadi moTxovnis ufleba.21 

a) dauSvebeli kombinacia

magaliTad, saSualeba-miznis dauSvebeli kombinaciaa saxeze (mi-

uxedavad imisa, rom dammuqrebels ekuTvnoda muqaris Sedegad mopove-

buli), Tu piri, romelic SemTxveviT Seeswreba misi movalis mier 

Cadenil avtosagzao deliqts, mogvianebiT samarTaldamcavi orga-

nosaTvis mimarTvis gziT aiZulebs mas Seasrulos vadamosuli val-

debuleba.22 am konteqstSi problemuria, warmoadgens Tu ara patru-

lis gamoZaxebis muqariT gamoZaluli valis aRiareba saSualeba-miznis 

daSvebul kombinacias.23 miuxedavad imisa, rom mocemul SemTxvevaSi 

kiTxvis niSnis qveS unda davayenoT am muqaris simZafre (ix. mux. 86 

me-11 veli), saSualeba-miznis kombinaciis kuTxiT es muqara, savarau-

dod, marTlsawinaaRmdegoa, radgan patruli kerZo pirebisagan valis 

amoRebiT ar aris dakavebuli. nebismier SemTxvevaSi sawinaaRmdego 

mosazreba detalur dasabuTebas saWiroebda. advokatis mier uSual-

od mTavari sxdomis win honoraris momatebis moTxovna momsaxure-

baze uaris Tqmis muqariT, warmoadgens saSualeba-miznis dauSvebel 

kombinacias, Tumca es muqara dasaSvebia, Tu is sxdomamde karga xniT 

adre xdeba da klients aqvs Sesabamisi dro misi axali advokatiT 

CanacvlebisaTvis.24 

dauSvebelia Sinagan saqmeTa saministrosaTvis manqanis saCuqrad ga-

dacemis moTxovna prokuroris mxridan saproceso SeTanxmebasTan da-

kavSirebuli diskreciuli uflebamosilebis argamoyenebis muqariT,25 

miuxedavad imisa, rom cal-calke aRebuli erTic marTlzomieria da 

19  kikoSvili, nebis nakli qarTul samarTalSi, qarTuli samarTlis mimoxilva, specialuri 

gamocema 2008, gv. 21.

20 BGH NJW 1951, 643; BGH NJW 1957, 1796; BGH, NJW 1969, 1627.
21 BGH NJW 1957, 1797.
22 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 108.
23 saqarTvelos uzenaesi sasamarTlo 2016 wlis 11 noembris ganCineba № as-862-812-2015.

24 BGH, NJW 2010, 1367.
25  ix. pirveli instanciis sasamarTlos sapirispiro msjeloba Tbilisis saapelacio sasa-

marTlos 2014 wlis 15 aprilis gadawyvetilebaSi № 2b/4686-13.
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meorec, maTi urTierTkavSiri 88-e muxlis gagebiT dauSvebel kombi-

nacias gvaZlevs. 

SromiTi xelSekrulebisas samarTaldamcav organosaTvis gancxa-

debiT mimarTvis muqara maSin aris gamarTlebuli, Tu dasaqmebulis 

mier Cadenili savaraudo danaSuli pirdapir kavSirSia SromiT xelSe-

krulebasTan.26 magaliTad, saqme exeba dasaqmebulis mier swored 

damsaqmeblis mimarT Cadenil danaSuls. pasuxisgebaSi micemis muqara 

marTlzomieria, Tu is emsaxureba mxolod damnaSavis mier miyenebu-

li zianis kompensacias da arsebobs Sinagani kavSiri danaSaulsa da 

zians Soris.27 magaliTad, Sesabamisi organosaTvis TaRliTobasTan 

dakavSirebuli ganacxadiT mimarTvis muqara, Tu damnaSave ar aanaz-

Raurebs zians an ar aRiarebs vals 341-e muxlis mixedviT, miuxedavad 

imisa, rom amis momTxovns SesaZlebelia ar hqondes am nebis gamo-

vlenis moTxovnis ufleba. amasTan, muqara ar unda ubiZgebdes mis 

adresats naCqarevi gadawyvetilebisaken.28 

safrTxeze miTiTebam ar unda gamoiwvios muqaris adresatisaT-

vis yovelgvari mosafiqrebeli drois warTmeva, Tu, magaliTad, asan-

azRaurebeli zianis dadgena mxolod morigebisas unda moxdes,29 an 

ganusazRvreli odenobis valis TavdebobiT uzrunvelyofas exeba 

saqme.30 muqara marTlsawinaaRmdegoa, Tu samedicino klinikis gam-

qiravebeli iTxovs garkveul Tanxas amJamindelis axali damqirave-

bliT CanacvlebisaTvis (sanacvlod ki uars ambobs am ukanasknelis 

gadaxdisunarianobis gadamowmebaze), am Tanxmobis gareSe ki es Canacv-

leba CaiSleba da amJamindeli damqiravebeli iZulebulia daTanxmdes 

mis gadaxdas.31 

b) dasaSvebi kombinacia

amis sapirispirod saSualeba-miznis dauSvebel kombinacias ar war-

moadgens gamyidvelis mier miwis gayidvaze uaris Tqma im SemTxvevaSi, 

Tu makleri Tavis proviziaze uars ar ganacxadebs.32 arc Tavdeb-

is mimarT muqara, axlis ardadebis SemTxvevaSi Zveli Tavdebobidan 

pasuxisgebasTan dakavSirebiT, ar aris marTlsawinaaRmdego.33 aseve 

Sps-sTan dadebuli sakredito xelSekrulebebis moSlis muqara, Tu 

26 BAG, 30.01.1986, NZA 87, 91.
27 BGH NJW 1957, 1796.
28 Müko/Armbrüster, BGB, 7. Aufl. 2015, § 123 Rn. 108.
29 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 4. Aufl., 1992, 538.
30 BGH NJW 1988, 2600.
31 BGH NJW 1995, 3053.
32 BGH NJW 1957, 1797.
33  BGH NJW 1969, 1627; sxvagvaradaa saqme, Tu ipoTekis axali xelSekrulebis gaformebis 

SemTxvevaSi pirs TaRliTuri ganzraxva amoZravebs, saqarTvelos uzenaesi sasamarTlos 

2013 wlis 27 maisis ganCineba №as-170-163-2013.
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Sps-is partniori dauyovnebliv ar daudgeba mas Tavdebad.34 

germanuli sasamarTlos praqtikis mixedviT,35 marTlzomieria 

dedis mxridan saxlidan gagdebis muqara qaliSvilis mimarT, Tu es 

ukanaskneli ar gaaSvilebs Tavis ukanono Svils. marTalia, yvela im 

SemTxvevaSi, rodesac dammuqrebeli muqaris adresatisagan iTxovs 

raimes, risi moTxovnis samarTlebrivi uflebac mas ar gaaCnia (mag., 

Tanxmoba qorwinebaze, an Svilis gaSvileba), marTlwinaaRmdegoba 

avtomaturad ar gvaqvs saxeze da zogadad keTilsindisierebisa da 

zneobriobis kriteriumiT (me-6 veli) unda vixelmZRvaneloT, Tum-

ca am SemTxvevaSi problemuria, Tu ra ufro amoraluri iyo, sxvisi 

meuRlisagan Svilis gaCena, Tu axalSobilis bebiis mxridan dedis 

iZuleba, gaeSvilebina sakuTari Svili, raTa amgvarad Camoerecxa 

ojaxis sircxvili. calsaxad marTlsawinaaRmdegoa muqara bankis mier 

Cekis arganaRdebiT, rasac adresatisaTvis katastrofuli Sedegebi 

eqneboda, Tu es miznad isaxavs misgan miwis nakveTis nasyidobis ga-

moZalvas.36 

g) axlobeli piris mimarT muqara

problemuria muqaris Sefaseba, rodesac is muqaris adresatis ax-

lobeli mesame piris (naTesavis an sxvagvarad dakavSirebulis) pasux-

isgebaSi micemas ukavSirdeba da amgvarad iyoliebs mas nebis gamoxat-

vaze. magaliTad, Svils TaRliTobis braldebiT mamis pasuxisgebaSi 

micemis muqariT aiZuleben ikisros Tavdeboba. am tipis muqara, Cveu-

lebriv, marTlsawinaaRmdegoa, Tumca germaniis federaluri sasa-

marTlo37 SesaZleblad miiCnevs marTlwinaaRmdegobis gamoricxvas im 

SemTxvevaSi, Tu dammuqrebeli Tavs dazaralebulad miiCnevda aseve 

muqaris adresatis (konkretul SemTxvevaSi _ TaRliTobaSi eWvmit-

anilis meuRlis) mxridan da Tvlis, rom manac miiRo sargebeli dana-

Saulidan (ix. dawvrilebiT mux. 87 me-9 veli). 

muqaris, romelic uSualod adresatis mimarT dasaSvebi saSualeb-

is dasaSveb mizanTan kombinacias warmoadgenda, marTlwinaaRmde-

gobis ganmapirobebeli SeiZleba iyos masSi dafiqsirebuli safrTxis 

adresatis axlo naTesavze gavrceleba (ix. mux. 87 me-12 veli). 

III. marTlsawinaaRmdego Zaladoba

muqaris marTlzomierebasTan dakavSirebiT moyvanili principebi 

Sesabamisad vrceldeba Zaladobazec, Tumca rTuli warmosadgenia 

34 BGH LM Nr. 28.
35 BGH NJW 1951, 644.
36 BGH WM 1965, 861.
37 BGH NJW 1957, 1797
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SemTxveva, rodesac moZaladis interesi meore mxaris mier nebis ga-

moxatvasTan dakavSirebiT SeiZleba amarTlebdes nebis momdreki 

iseTi intensiuri saSualebis gamoyenebas, rogoric fizikuri zemoq-

medebaa. Cveulebriv, samoqalaqo-samarTlebrivi garigebis ardadebiT 

gamowveuli Selaxva kerZo interesebisa ver amarTlebs mis dasacavad 

sxva piris fizikuri xelSeuxeblobis Selaxvas verc TviTdaxmarebis 

farglebSi. miwis nakveTis gamyidvelis mier myidvelisaTvis xelis 

amotrialeba, raTa man meoreTi xeli moaweros xelSekrulebis gau-

qmebas, romlis dadebac am ukanasknelma Tavis mxriv gamyidvelisaT-

vis xelis amotrialebis Sedegad moaxerxa, ukve dauSvebelia.

1. Zaladobis marTlwinaaRmdegobis calke ganxilva

Zaladobis marTlwinaaRmdegobis dadgenisas naTlad Cans is upi-

ratesoba, rasac gvTavazobs Zaladobis, rogorc iZulebis calke Se-

madgenlobis gamoyofa muqarisagan38 da sawinaaRmdego mosazrebis 

simcdare.39 am sawinaaRmdego mosazrebis Tanaxmad, Zaladobis ga-

moyofa calke Semadgenlobad SeuZlebelia da 85-e muxliT gaTval-

iswinebuli iZulebis qveS mxolod fsiqikuri iZuleba unda gavigoT 

(zogadi kritikisaTvis ix. mux. 85 me-10 da Semdgomi velebi), rac imas 

niSnavs, rom, Tu erTi piri meores scems garigebis dadebis mizniT, 

nebis modrekis efeqti ganpirobebulia mxolod da mxolod yoveli 

Semdgomi dartymiT gamowveuli tkivilis molodiniT da ara ukve mi-

yenebuli dartymebiT. es arasworia da ar iZleva Zaladobis marTl-

winaaRmdegobis jerovnad Sefasebis SesaZleblobas. magaliTad, Tu 

coli cemis muqariT aiZulebs qmars gaiRos fuli saerTo Svilis 

gadaudebeli operaciisaTvis, radgan es bavSvis gadarCenis erTad-

erT gzas warmoadgens, es CaiTvleba ukidures aucileblobad (117 

I) da amgvarad, gamoiricxeba marTlwinaaRmdegoba. sxvagvarad aris 

saqme im SemTxvevaSi, rodesac coli qmris fulis gaRebisaken iZuleb-

is mizniT pirdapir cemas mimarTavs. aq ukve SeuZlebelia marTlwi-

naaRmdegobis gamoricxva; savaraudod, cemiT damuqrebac sakmarisi 

iqneboda da realuri cema 117 I muxlis gagebiT aucilebeli ar iyo. 

Tu Zaladobas calke ar gamovyofT muqarisagan, es orive SemTxveva 

identuri aRmoCndeba _ aqtiuri cemac 85-e muxlis gagebiT mxolod 

yoveli Semdgomi dartymiT damuqrebaa _ da marTlwinaaRmdegobis 

sakiTxic erTgvarad unda gadawydes, rac arasworia. 

38  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 381; zoiZe, sk-is komentari, 

wigni I, mux. 85, gv. 247.

39 kereseliZe, uzogadesi cnebebi, 2009, gv. 350.
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2. Soreuli miznebi

sakamaToa moZaladis Soreuli keTilSobiluri miznebis, rogorc 

marTlwinaaRmdegobis gamomricxavi garemoebis, gaTvaliswinebis Ses-

aZlebloba: garemosdamcvelebi aWedaven nakrZalis direqtoris ka-

binets, raTa amgvarad SigniT gamoketili direqtori da investori 

aiZulon, gaauqmon ukve dadebuli xelSekruleba, romelic nakrZalis 

teritoriaze sacxovrebeli kompleqsis mSeneblobas isaxavs miznad. 

germaniis federaluri40 sasamarTlo uaryofs am Soreuli miznis _ 

garemos dacva, rekreaciuli zonis SenarCuneba _ gaTvaliswinebis Ses-

aZleblobas. es mosazreba iuridiul literaturaSi41 samarTlianad 

aris gakritikebuli, radgan, Tu marTlwinaaRmdegobis gansasazRvrad 

mniSvnelovania konkretuli SemTxvevis Taviseburebebi da urTierT-

dapirispirebuli interesebis awon-dawonva, maSin Soreuli mizanic 

ar unda darCes gauTvaliswinebeli, miuxedavad imisa, iqneba Tu ara 

is gadamwyveti marTlwinaaRmdegobis gamoricxvisaTvis.

40 BGHSt 35, 270.
41 Küpper, Strafrecht Besonderer Teil 1, 3. Aufl., 2007, 74.
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muxli 89. Secilebis vada
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I. normis mizani .............................................................................................. 525

II. calkeuli debulebebis ganmarteba ......................................................... 525

1. erTwliani vada, rogorc uflebis gamomricxavi

   vada ......................................................................................................... 525 

2. vadis dawyeba .......................................................................................... 526 

3. vadis gasvlis Sedegebi ......................................................................... 527 

4. Secilebis uflebis gamomricxavi garemoebebi ................................... 527 

5. mtkicebis tvirTi .................................................................................. 527 

I. normis mizani

iZulebiT dadebuli garigebis Secilebis vadac, msgavsad motyue-

biT dadebuli garigebisa, samoqalaqo brunvis stabilurobidan ga-

momdinare, SeuzRudavi ar aris da aseve erTi wliT ganisazRvreba 

(ix. mux. 84 1-li veli). gansxvaveba mdgomareobs imaSi, rom erTwliani 

vada aiTvleba ara im momentidan, roca Secilebis uflebis mqonem 

Seityo Secilebis safuZvlebis arsebobis Sesaxeb, aramed iZulebis 

damTavrebis momentidan _ maiZulebeli piri xelyofs ra aSkarad 

piris nebis gamoxatvis Tavisuflebas, amiT, erTi mxriv, Tavidanve 

naTelyofs iZulebulisaTvis nebis SezRudvis moments, Tumca, meo-

re mxriv, muqaris an Zaladobis meSveobiT aRmarTuli barieri piris 

Sinagan nebasa da mis garegan manifestirebas Soris, avtomaturad ar 

wyvets arsebobas garigebis dadebasTan erTad. amitomac iZulebiT 

dadebuli garigebis SemTxvevaSi aTvlis wertilia ara mis Sesaxeb Se-

tyoba, aramed iZulebis dasruleba. 

II. calkeuli debulebebis ganmarteba

1. erTwliani vada, rogorc uflebis gamomricxavi vada

arasworia, rom qarTuli sasamarTlo 84-e muxliT gaTvaliswinebu-

li vadis msgavsad, 89-e muxliT gaTvaliswinebul Secilebis vadasac 

xandazmulobis da ara gamomricxav vadad moixseniebs (Sdr. mux. 84, 

me-8 veli) da mas mxolod meore mxaris Sesageblis safuZvelze amow-

mebs.1

sxva SemTxvevaSi ZalaSi rCeba 84-e muxlTan dakavSirebiT gamoTqmu-

li mosazrebebi (ix. mux. 84, 7-9 velebi).

1  Sdr. saqarTvelos uzenaesi sasamarTlos 2014 wlis 21 ivlisis ganCineba №as-333-314-

2014; saqarTvelos uzenaesi sasamarTlos 2015 wlis 11 maisis ganCineba №as-423-400-2014; 

Tbilisis saapelacio sasamarTlos 2014 wlis 15 aprilis gadawyvetileba №2b/4686-13.

1
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2. vadis dawyeba

89-e muxlSi mocemuli gadawyvetiT kanonmdebeli pirdapir mig-

vaniSnebs, rom iZulebis dasrulebis momenti mxolod SemTxveviT Tu 

SeiZleba daemTxves TviTon garigebis dadebis dasrulebis moments. 

Sesabamisad, Secilebis vadis dineba iwyeba im momentidan, rodesac 

iZulebuls SeeZlo Tavisuflad ganecxadebina masze ganxorciele-

buli zewolis Sesaxeb, anu iZulebis dasrulebasTan erTad. iZuleba 

dasrulebulad iTvleba masSi aRwerili safrTxis realizaciisas, an 

sabolood Cavlisas.2 gadamwyvetia, Tu ra momentidan Tavisuflde-

ba Secilebis uflebis mqone iZulebiT gamowveuli wnexisagan, misi 

subieqturi warmodgenis Tanaxmad.3 magaliTad, Tu garigebis dadeba 

ganpirobebulia colis TviTmkvlelobis muqariT qmris mimarT (ix. 

mux. 81 26-e), maSin safrTxe Cavlilia yvelaze gvian gaSorebisa da 

colis sxva mamakacTan gadabargebis Semdeg.

am konteqstSi srulebiT SeuZlebelia uzenaesi sasamarTlos4 ms-

jelobis gaziareba. braldebulisa da misi ojaxis wevrebis mimarT 

muqara 2 avtomanqanisa da 48 Zvirad Rirebuli nivTis saxelmwifos-

aTvis Cuqebis mizniT, ris gareSec masze ar gavrceldeboda SeRavaTi, 

sasamarTlom damTavrebulad miiCnia Cuqebis xelSekrulebis dadebis 

momentidan. es calsaxad arasworia, winaaRmdeg SemTxvevaSi kanonmde-

bels ar dasWirdeboda 89-e muxlSi gansakuTrebuli xazgasma iZuleb-

is damTavrebis momentisa. mxolod gamonaklis SemTxvevaSi SeuZlia 

pirs erT wuTSi dados garigeba da meore wuTs Secilebis ufleb-

is gamoyenebas ecados; vinc Tavis kontrahents pistoletiT xelSi 

adebinebs garigebas, is Tavisuflad ver Seegueba meore dRes gacxa-

debul Secilebas. sasamarTlos sul mcire ara garigebis dadebaze, 

aramed prokuraturis mxridan Sepirebul moqmedebaze _ braldebis 

moxsnaze _ unda gaekeTebina aqcenti, winaaRmdeg SemTxvevaSi amgvari 

daSvebidan gamomdinareobs, rom iZulebuls jer unda daedo garige-

ba da imave wuTs ganecxadebina Secileba, rac absurdulia da saer-

Tod eWvqveS ayenebs iZulebis simZafres (mux. 86 me-11 da Semdgomi 

velebi). im SemTxvevaSi ki, Tu am simZafres eWvqveS ar davayenebT, ma-

Sin muqara politikuri reJimis damTavrebasTan erTad unda migveCnia 

dasrulebulad. aseve ver vityviT, rom braldebulTan saproceso 

SeTanxmebis ardadebis muqara qarwyldeba am SeTanxmebis gaforme-

bisTanave,5 radgan gaformebis Semdegac arsebobs misi gauqmebis an 

dakavebuli pirisaTvis sxvagvari vnebis miyenebis SesaZlebloba, rac 

ukve sakmaod savaraudoa im saxelmwifo organos mxridan, romelmac 

2 Wendtland, in Beck OK BGB, 39. Aufl., 2016, § 124 Rn. 3.
3 OLG Brandenburg BeckRS 2012, 10029.
4 saqarTvelos uzenaesi sasamarTlos 2014 wlis 21 ivlisis ganCineba № as-333-314-2014.

5  Tumca amgvar msjelobas aviTarebs pirveli instanciis sasamarTlo Tbilisis saapelacio 

sasamarTlos 2014 wlis 15 aprilis gadawyvetilebaSi № 2b/4686-13.
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manamde marTlsawinaaRmdego muqaras mimarTa (ix. mux. 86 me-6 veli). 

xolo, Tu sasamarTlo miCnevda, rom Cuqeba ganpirobebuli iyo ara 

politikuri reJimis mier xelSewyobili praqtikiT, aramed mxolod 

konkretuli Cinovnikis danaSuliT, maSin es calke msjelobis sagani 

unda gamxdariyo.6 

uzenaesi sasamarTlos gadawyvetilebis kritikisaTvis SesaZle-

belia germanul sasamarTlo praqtikaze miTiTeba, sadac aseve er-

Twliani gamomricxavi vada moqmedebs muqaris safuZvliT Secilebi-

saTvis (§ 124 gsk). berlinis kameralurma sasamarTlom7 1947 welsac 

ki SesaZleblad CaTvala ebraeli mesakuTrisaTvis 1938 wels gasx-

visebuli miwis nakveTis dabruneba, miiCnia ra es gasxviseba nacion-

al-socialisturi reJimis mxridan ebraelebze koleqtiuri muqariT 

ganpirobebulad (ix. mux. 85 23-e veli). am praqtikis gaziareba qar-

Tul realobaSic aucilebelia. 

garda amisa, aRniSnul gadawyvetilebaSi SemaSfoTebelia is faq-

ti, rom sasamarTlom saerTod ar imsjela arsebiTad saqmis gare-

moebebze, iZulebis xasiaTsa da formaze da is pirdapir dauSveblad 

cno gamomricxav vadaze miTiTebiT. es arasworia, radgan iZulebis 

xasiaTis gamorkvevis gareSe SeuZlebelia imis dadgena, Tu rodidan 

CaiTvleboda safrTxe ukve Cavlilad.

aramiRebasavaldebulo nebis gamoxatvis Secilebasa da Secilebis 

misvlasTan dakavSirebiT ix. 85-e muxlis koment. veli 4-5.

3. vadis gasvlis Sedegebi

vadis gasvlis SedegebTan dakavSirebiT ix. mux. 84-e me-10 veli.

4. Secilebis uflebis gamomricxavi garemoebebi

Secilebis uflebis gamomricxav garemoebebTan (prekluzia da da-

dastureba) dakavSirebiT ix. mux. 84-e, me-12-me-14 velebi. 

5. mtkicebis tvirTi

msgavsad motyuebis safuZvliT Secilebis uflebis gaqarwylebi-

sa (84-e muxliT gaTvaliswinebuli vadis gasvlis gamo), 89-e muxlis 

SemTxvevaSic mowinaaRmdege mxarem unda miuTiTos, Tu ra momentidan 

CaiTvleboda iZuleba damTavrebulad da rom am momentidan gasulia 

weliwadze meti.8

6  garda amisa, mocemuli garigeba amoralurobis gamo saerTod aranamdvili unda yofil-

iyo (ix. mux. 85, 29-e veli), ris gamoc masze gavrceldeboda sanivTo moTxovnisaTvis 

gaTvaliswinebuli xandazmulobis vada.

7 KG SJZ 1947, 257.
8 Wendtland, in Beck OK BGB, 39. Aufl., 2016, § 124 Rn. 8. 
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im SemTxvevaSi, rodesac garigebis dadebidan erT welze metia 

gasuli da Semcilebeli apelirebs im faqtze, rom iZuleba garigeb-

is dadebis Semdegac grZeldeboda, oRond ara Tavdapirveli, aramed 

modificirebuli formiT, maSin am modificirebuli muqaris mtkiceb-

is tvirTi isev Semcilebelze gadadis. magaliTad, Tu braldebulma 

iZulebiT garigeba dado saproceso SeTanxmebis argaformebis SiSis 

gamo, Tumca misi gaformebis Semdegac eSinoda, misi gauqmebis an sxva-

gvari vnebis miyenebisa,9 maSin is atarebs am safrTxis realurobis 

mtkicebis tvirTs. Tumca calkeul SemTxvevebSi sakmarisi unda iyos 

zogadi xasiaTis miTiTeba, magaliTad, politikuri reJimis ucvlel 

xasiaTze.

9 Sdr. Tbilisis saapelacio sasamarTlos 2014 wlis 15 aprilis gadawyvetilebaSi №2b/4686-13.
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Tavi mexuTe

pirobiTi garigebani

muxli 90. cneba

pirobiTad iTvleba garigeba, rodesac igi damokidebulia samomavlo 

da ucnob movlenaze imiT, rom an garigebis Sesrulebis gadadeba xdeba 

mis dadgomamde, anda garigebis Sewyveta _ am movlenis dadgomisTanave. 

I. zogadi debulebebi .................................................................................... 529 

1. mizani da gamoyenebis sfero ................................................................ 529 

2. cneba ........................................................................................................ 530 

3. pirobaTa saxeebi .................................................................................... 531 

II. gamoyenebis winapirobebi .......................................................................... 531 

1. pirobis dasaSveboba .............................................................................. 531 

2. gansxvaveba sxva institutebisagan ....................................................... 532 

I. zogadi debulebebi

1. mizani da gamoyenebis sfero

90-98-e muxlebSi ganmtkicebuli pirobiTi garigebis instituti 

garigebis monawileebs aniWebs imis SesaZleblobas, rom garigebiT 

gansazRvruli miznis miRweva damokidebuli gaxadon samomavlo da 

ucnobi movlenis dadgomaze. am aspeqtiT pirobiTi garigeba kerZo 

avtonomiis gamovlenis mniSvnelovan instituts warmoadgens. misi 

meSveobiT urTierTobis monawileebs SeuZliaT garkveuli moqnilo-

bisa da damoukideblobis uzrunvelyofa. magaliTad, turists Seu-

Zlia dados sazRvargareT turistuli mogzaurobis xelSekruleba im 

pirobiT, Tuki is miiRebs am qveynis vizas.

Cveulebriv garigebis Sesruleba iwyeba misi dadebisTanave, Tum-

ca ar aris gamoricxuli garigebiT gaTvaliswinebuli valdebuleb-

is Sesruleba garigebis monawileebis mier gansazRvruli movlenis 

dadgomaze iyos damokidebuli. am mizans emsaxureba pirobiTi garige-

ba.1

garigebaSi pirobis dafiqsireba sxvadasxva formiT xdeba. yvelaze 

gavrcelebulia „Tu“ kavSiris gamoyeneba: „Tu..., maSin...~ Tumca es ar 

aris pirobis gamoxatvis erTaderTi forma.2 amitom sakiTxi imis Ses-

axeb, pirobiT garigebasTan gvaqvs saqme Tu ara, ganmartebis Sedegad 

unda dadgindes.3 

1  pirobiTi garigeba gansxvavdeba garigebis namdvilobis pirobisagan. gansxvavebebis Sesax-

eb ix.: zoiZe, sk-is komentari, wigni I, mux. 90, gv. 253.

2 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 410.

3 Sdr. MüKo/Westermann, BGB, 6. Aufl., 2012 § 158 Rn. 16.

1
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2. cneba

 

90-e muxli Seicavs pirobiTi garigebis legalur definicias, rom-

lis Tanaxmad pirobiTia garigeba, Tuki am garigebiT gaTvaliswinebu-

li Sedegis dadgoma damokidebulia samomavlo da ucnobi movlenis 

dadgomaze.

movlena mxolod maSin CaiTvleba pirobiTi garigebis pirobad, 

Tuki igi obieqturadac da mxareTa warmodgeniTac ucnobia.4 samo-

mavlo da ucnobi movlena SeiZleba saxelSekrulebo valdebulebis 

formiTac arsebobdes, magaliTad, nasyidobis fasis srulad gadax-

dis piroba pirobadebuli sakuTrebis dros. 

uzenaesi sasamarTlos azriT, pirobiT garigebas warmoadgens sa-

davo xelSekrulebis punqti, romliTac mxareebi SeTanxmdnen, rom, 

Tu movale valdebulebas ver Seasrulebs, kreditors sakuTrebaSi 

gadascems karierze uflebas, vinaidan xelSekrulebis zemoaRniSnu-

li daTqma uflebis gadacemaze dakavSirebulia garkveuli pirobis 

dadgomasTan _ valdebulebis SeusruleblobasTan.5

germanuli samarTlisagan gansxvavebiT, romelic pirobad ar miiC-

nevs movlenas, romelic arsebobs, magram garigebis monawileebisaTvis 

ucnobia amis Sesaxeb,6 qarTuli samoqalaqo kodeqsi gamonaklisis 

saxiT gadadebis pirobiT dadebuli garigebisaTvis amgvar pirobas 

uSvebs (96-e muxli).

pirobad ar CaiTvleba iseTi movlena, romelic ueWvelad dadgeba, 

magram ucnobia misi dadgomis dro. es iqneba vadis daTqma7 da ara 

piroba.8 magaliTad, pirobad ar CaiTvleba adamianis gardacvaleba, 

radgan ueWvelia, rom adamiani gardaicvleba. ucnobia mxolod misi 

gardacvalebis dro. amitom am SemTxvevaSi saxezea vadis daTqma.9 da 

piriqiT, garkveul asakamde miRweva, magaliTad, sapensio asakamde, 

SeiZleba iyos kvalificirebuli rogorc piroba, radgan ucnobia, mi-

aRwevs Tu ara adamiani am asaks.10

samomavlo da ucnob movlenaze garigebis damokidebuleba SeiZle-

ba orgvar xasiaTs atarebdes: pirveli, garigebis Sesrulebis gadadeba 

xdeba am pirobis dadgomamde (96-e muxli) da, meore, pirobis dadgo-

mam SeiZleba gamoiwvios garigebis Sewyveta (97-e muxli).11 

4 Sdr. Röverkamp, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 158 Rn. 3.
5 saq. uzenaesi sasamarTlos 2010 wlis 19 oqtombris # as-379-352-2010 gadawyvetileba.

6 Sdr. Röverkamp, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 158 Rn. 3.
7  qarTul literaturaSi iyeneb aseve termins `vadianoba“: kereseliZe, uzogadesi cnebebi, 

2009, gv. 398.

8  qarTul literaturaSi iyeneben aseve termins `vadianoba“: kereseliZe, uzogadesi cnebe-

bi, 2009, gv. 398.

9 Sdr. mag. Medicus, BGB AT, 10. Aufl., 2010, Rn. 827.
10 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 827.
11 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 410.
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3. pirobaTa saxeebi

garigebiT gaTvaliswinebuli Sedegis dadgoma SeiZleba ram-

denime pirobaze iyos damokidebuli. imis mixedviT, am pirobebis 

dadgoma erTdroulad aucilebelia Tu sakmarisia erT-erTis da-

d goma, erTmaneTisagan gansxvavdeba kumulatiuri da alternati-

uli pirobebi.12 

kumulatiuri pirobiT dadebuli garigebis dros aucilebelia 

yvela pirobis erTdroulad dadgoma, rom miRweul iqnes garigebiT 

dasaxuli mizani. kumulatiuri piroba, rogorc wesi, gamoixateba 

„da“ kavSiriT. 

alternatiuli pirobis dros sakmarisia CamoTvlili ramdenime 

pirobidan erT-erTis dadgoma. alternatiuli pirobis arseboba ga-

moixateba „an“ kavSiriT. 

garigebiT gaTvaliswinebuli Sedegis dadgomasTan mimarTebaSi 

erTmaneTisagan gansxvavdeba gadadebis, anu suspenziuri (96-e muxli) 

da gauqmebis, anu rezolutiuri pirobebi (97-e muxli). 

pirobis dadgomis momentis gansazRvris mixedviT piroba SeiZleba 

iyos pozitiuri (93-e muxli) da negatiuri (94-e muxli).13

Sinaarsis mixedviT garigebis piroba SeiZleba iyos kazualuri da 

potestatiuri.14 kazualuria piroba, roca misi arseboba damokidebu-

lia SemTxveviT movlenaze, magaliTad, zianis dadgomaze an avariis 

dros mZimed dasavebulis gadarCenaze. kazualuri piroba SeiZleba 

gamoixatos mesame piris moqmdebaSic, magaliTad, garigebis dadeba 

mesame pirisagan Tanxmobis miRebis pirobiT.15 potestatiuri pirobis 

dadgoma SeiZleba damokidebuli iyos garigebis erT-erTi monawilis 

moqmedebaze, magaliTad, nasyidoba sinjis safuZvelze namdvili iqne-

ba, Tuki nasyidobis sagani garigebis meore mxares moewoneba da is 

gamoxatavs amas.16 potestatiuri pirobis magaliTad saxeldeba aseve 

pirobadebuli sakuTreba17 (188-e muxli). myidveli nasyidobis fasis 

gadaxdis valdebulebas Seasrulebs Tu ara da gaxdeba Tu ara mesa-

kuTre, mTlianad damokidebulia myidvelze. 

II. gamoyenebis winapirobebi

1. pirobis dasaSveboba

pirobiTi SeiZleba iyos nebismieri garigeba, maT Soris calmxrivi 

12 zoiZe, sk-is komentari, wigni I, mux. 90, gv. 254.

13  pozitiur pirobas sxvanairad aseve afirmatorul pirobasac uwodeben: Bork, in Staudinger 
BGB, 2003, Vorbem zu §§ 158-163 Rn. 13.

14 Sdr. Tuhr, Der AT des deutschen bürg. Rechts, Bd. 2/2, S. 275.
15 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 414.

16 iqve, gv. 415.

17 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 20 Rn. 8.
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da mravalmxrivi garigebebic.18 pirobiTi garigebis mimarT gamoiyene-

ba Cveulebrivi garigebisTvis dadgenili wesi. piroba SeiZleba ukve 

arsebul garigebaSic iqnes damatebuli, magaliTad, nasyidobis xelSe-

krulebaSi cvlilebis Setana da pirobadebuli sakuTrebis CarTva.19 

zogierTi garigebis mimarT 90-98-e muxlebiT gaTvaliswinebuli 

pirobebis gamoyeneba SeuZlebelia, magaliTad, dauSvebelia daqor-

wineba pirobiT.20

pirobadebuli garigebis gamoyenebis akrZalvebi SeiZleba erT 

SemTxvevaSi kanonidan pirdapir gamomdinareobdes, xolo sxva SemTx-

vevebSi _ garigebis bunebisaTvis iyos miuRebeli. magaliTad, Svileba 

an bavSvisaTvis saxelis darqmeva pirobiT.21

sxva SemTxvevebSi ganmartebis Sedegad unda gadawydes, SeiZleba Tu 

ara pirobiTi garigebebis gamoyeneba konkretuli urTierTobis mi-

marT.22 

2. gansxvaveba sxva institutebisagan

 

garegnuli msgavsebis miuxedavad 90-e muxlSi gaTvaliswinebuli 

piroba gansxvavdeba sxva institutebisagan. 

garigebis winapiroba gansxvavdeba pirobiTi garigebisagan imiT, 

rom garigebasTan dakavSirebuli movlena an warsulSia, an awmyo-

Si. magaliTad, naxmari avtomanqanis yidva im pirobiT, rom manqanas 

unda hqondes axali saburavebi, iqneba ara garigebis piroba, aramed 

garigebis dadebis winapiroba. winapiroba am SemTxvevaSi damokidebu-

lia garigebis meore monawilis nebaze da aseTi piroba 92-e muxlis 

mixedviT ar CaiTvleba pirobad 90-e muxlis gagebiT.

rTulia gansxvavebis dadgena potestatiur pirobasa da winapirobas 

Soris, radgan orive SemTxvevaSi pirobis dadgoma garigebis monaw-

ileTa aqtiurobazea damokidebuli. gadamwyveti unda iyos is, 

obieqturad Tu ramdenad ucnobi an cnobilia movlenis dadgoma. es 

gansxvaveba yovel konkretul SemTxvevaSi unda dadgindes ganmarteb-

is safuZvelze. 

90-e muxlis piroba gansxvavdeba „xelSekrulebis standartuli 

pirobebisagan“, romelSic saubaria xelSekrulebis calkeul debule-

bebze,23 romelTa Sinaarsi mxareebisaTvis cnobilia da ar warmoad-

gens ucnob an samomavlo garemoebebs. 

18 Sdr. Röverkamp, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 158 Rn. 16.
19 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 170.

20 Sdr. germanul samarTals: Medicus, BGB AT, 10. Aufl., 2010, Rn. 846.
21 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 418.

22 Sdr. MüKo/Westermann, BGB, 6. Aufl., 2012 § 158 Rn. 10.
23 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 824.
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muxli 91. marTlsawinaaRmdego an/da amoraluri pirobis baTiloba

baTilia piroba, romelic ewinaaRmdegeba kanonis moTxovnebs an zne-

obis normebs, anda SeuZlebelia misi Sesruleba. garigeba, romelic 

romelime aseT pirobazea damokidebuli, mTlianad baTilia.

I. zogadi debulebebi .................................................................................... 533 

1. pirobis namdviloba ............................................................................... 533 

2. samarTlebrivi pirobebi da pirobis namdviloba............................... 533

II. pirobis baTilobis samarTlebrivi Sedegi ............................................. 534 

1. mTlianad garigebis baTiloba ............................................................. 534 

2. mtkicebis tvirTi .................................................................................. 534 

I. zogadi debulebebi

1. pirobis namdviloba

pirobis namdviloba gavlenas axdens garigebis namdvilobaze. ami-

tom pirobis namdvilobis winapirobebi iseTive Semowmebas moiTxovs, 

rogorc garigebis namdvilobis winapirobebi.

91-e muxli pirobis baTilobis sam safuZvels asaxelebs: kanon-

sawinaaRmdegoba, amoraluroba da Sesrulebis SeuZlebloba. pirobis 

namdvilobis Semowmebisas gamoyenebul unda iqnes 54-e muxli.1 

pirobis Sesrulebis SeuZlebloba iwvevs garigebis baTilobas, 

radgan pirobis namdvilobisaTvis mas (SeuZlebel pirobas) aklia 

„obieqturobisa“ da molodinis momenti, radgan Tavidanve cnobilia, 

rom piroba ar dadgeba.2 

2. samarTlebrivi pirobebi da pirobis namdviloba

zogierT SemTxvevaSi garigebaTa namdviloba damokidebulia sxva-

dasxva pirobaze, magaliTad, arasrulwlovnis mier dadebuli garige-

ba namdvilia mxolod maSin, roca mas moiwonebs misi kanonieri war-

momadgeneli. vinaidan garegnulad es piroba samomavlo da ucnob 

movlenazea damokidebuli, gasarkvevia, aris Tu ara aseTi piroba 

namdvili, xolo garigeba pirobiTi da gamoiyeneba Tu ara maT mimarT 

90-98-e muxlebis wesebi. 

pirobiTi garigebiT gaTvaliswinebul pirobasa da mis Sinaarss 

TviTon garigebis monawileebi gansazRvraven kerZo avtonomiis prin-

cipidan gamomdinare. rac Seexeba arasrulwlovnis kanonieri war-

momadgenlis Tanxmobis pirobas, es kanoniT aris dadgenili. amitom 

aseT pirobebs samarTlebrivi pirobebi (Condicione juris) ewodeba da 

1 zoiZe, sk-is komentari, wigni I, mux.muxli 91, gv. 255.

2 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 416.
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maT mimarT ar gamoiyeneba 90-98-e muxlebis normebi.3 amrigad, roca 

garigebis namdvilobis piroba kanoniT gansazRvrulia da is ar aris 

garigebis monawileTa nebaze damokidebuli, ar arsebobs pirobiTi 

garigeba.4

sadavo SeiZleba gaxdes sakiTxi maSin, roca garigebis monawile-

ebis mier gansazRvruli da kanoniT gaTvaliswinebuli pirobebi gansx-

vavdeba erTmaneTisagan. jer unda dadgindes, kanonis norma impera-

tiulia Tu dispoziciuri. Tu norma dispoziciuria, maSin SeiZleba 

mxareTa mier gansazRvrul pirobas mieniWos upiratesoba da gamoy-

enebul iqnes 90-98-e muxlebis normebi. Tu norma imperatiulia, maSin 

upiratesobiT sargeblobs kanonis norma.5 

II. pirobis baTilobis samarTlebrivi Sedegi

1. mTlianad garigebis baTiloba

91-e muxlis me-2 winadadebis Tanaxmad, pirobis baTiloba kanon-

sawinaaRmdegobis, amoralurobis an Sesrulebis SeuZleblobis gamo 

iwvevs mTlianad garigebis baTilobas.

qarTul iuridiul literaturaSi kritikis sagania kanonmdeblis 

aseTi mkacri da ualternativo midgoma samarTlebrivi Sedegis mi-

marT, kerZod, garigebis gamocxadeba mTlianad baTilad.6 zogierTi 

marTlwesrigi uSvebs garigebis nawilobrivi baTilobis an pirobis 

gauqmebisa da garigebis SenarCunebis SesaZleblobas.7

2. mtkicebis tvirTi

pirobis baTilobis mtkicebis tvirTi ekisreba im pirs, vinc 

cdilobs am safuZvliT garigebis baTilobis miRwevas.

3  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 417; Röverkamp, in Beck OK BGB, 28. 
Aufl. Stand 01.08.2013, § 158 Rn. 9.

4 Sdr. Röverkamp, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 158 Rn. 9.
5 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011,gv. 417.

6 kereseliZe, uzogadesi cnebebi, 2009, gv. 395.

7 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 853.
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muxli 92. nebaze damokidebuli piroba

nebaze damokidebulad iTvleba iseTi piroba, romlis dadgomac 

an daudgomloba damokidebulia mxolod garigebis mxareebze. aseTi 

pirobiT dadebuli garigeba baTilia.

I. mizani da gamoyenebis sfero .................................................................... 535 

II. gamoyenebis winapirobebi .......................................................................... 535

III. nebaze damokidebuli pirobebi sasamarTlo

   praqtikaSi .................................................................................................. 536 

I. mizani da gamoyenebis sfero

92-e muxli Seicavs pirobis baTilobis erT-erT SemTxvevas. kerZod, 

baTilad iTvleba iseTi piroba, romlis dadgomac an daudgomlo-

bac mxolod garigebis mxareebzea damokidebuli. aq ar igulisxmeba 

pirobis damokidebuleba garigebis yvela monawilis erTobliv ne-

baze, rogorc es literaturaSia gagebuli.1 am SemTxvevaSi saubaria 

ara garigebis monawileTa raodenobaze, aramed sazogadod garigebis 

monawilis nebaze.

normis mizani aris garigebis monawileTa neba-survilis gamij vna 

pirobisagan, romlis dadgomac iwvevs garigebis namdvilobas. amis ga-

keTeba ioli ar aris da yovel konkretul SemTxvevaSi es gamijvna 

unda moxdes ganmartebis safuZvelze.2

II. gamoyenebis winapirobebi

nebaze damokidebuli pirobis ganxilvasTan dakavSirebiT warmoi-

Soba potestatiuri pirobisagan misi gamijvnis problema, rac arcTu 

ise iolia. Tu potestatiuri pirobis dros garigebis namdviloba 

damokidebulia movlenaze, mis dadgomaze, 92-e muxli saubrobs mxo-

lod mxareebis neba-survilze, maT mier Tanxmobis gamoxatvaze.3 

magaliTad, maRaziaSi televizoris myidveli SeuTanxmdeba gamy-

idvels nasyidobis fasze, magram mas unda kidev erTi dRe saboloo 

gadawyvetilebis misaRebad, magram imis SiSiT, rom televizori sxvam 

ar iyidos, daubarebs gamyidvels, rom Tu meore dRis 17 saaTamde 

uars ar SemouTvlis, maSin nasyidobis xelSekruleba dadebulia.4 

aRiarebuli Sexedulebis mixedviT am SemTxvevaSi saubaria ara 

pirobaze, aramed mxolod mxaris neba-survilze, dados an ar dados 

xelSekruleba. amitom aseTi SemTxveva ver Sefasdeba pirobad da 92-e 

1 kereseliZe, uzogadesi cnebebi, 2009, gv. 396. 

2 Sdr. Westermann, in Beck OK BGB, 6. Aufl., 2012 § 158 Rn. 18 ff.
3 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 20 Rn. 8.
4 mag., aRebulia: Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 20 Rn. 8.
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muxlis mixedviT amgvari pirobiT dadebuli garigeba baTilia.5 

problemuri SeiZleba iyos pirobadebuli sakuTrebis miCneva 

pirobiT garigebad imis gamo, rom am SemTxvevaSic pirobis Sesruleba 

(nasyidobis fasis srulad gadaxda) mTlianad aris damokidebuli my-

idvelze. sapirispiro argumentis Tanaxmad, nasyidobis fasi SesaZloa 

gadaixados mesame pirmac. am safuZvliT Tvlian, rom pirobadebu-

li sakuTreba ar aris mxolod mxaris neba-survilze damokidebuli 

garigeba.6 

amrigad, 92-e muxlSi saubaria ara samomavlo da ucnob movlenaze, 

romlis dadgoma Tundac garigebis monawilis nebaze iyos damok-

idebuli (potestatiuri piroba), aramed monawilis neba-survilze, 

ganaxorcielos misTvis savaldebulo nebis gamovlena. 92-e muxli am 

safuZliT miiCnevs aseT garigebas baTilad.

III. nebaze damokidebuli pirobebi sasamarTlo praqtikaSi

sesxis xelSekrulebaSi Canaweri, rom movale sesxs daabrunebs, 

`roca dasWirdeba“ sesxis uzrunvelsayofad gamsesxeblisaTvis gi-

raoSi gadacemuli duqani, sasamarTlom miiCnia nebaze damokidebul 

pirobad da 92-e muxlis Tanaxmad baTilad.7

xelSekrulebis piroba, xelSekrulebaSi miTiTebuli dRidan 45 

kalendaruli dRis ganmavlobaSi gadaxdis ganxorcielebis Sesaxeb, 

ar warmoadgens pirobiT garigebas, vinaidan igi ar aris damokidebu-

li raime samomavlo movlenaze: aseTi samarTlebrivi Sefaseba misca 

uzenaesma sasamarTlom saolqo sasamarTlos mosazrebas, romelmac 

xelSekrulebis aRniSnuli piroba, rogorc nebaze damokidebuli 

piroba, 92-e muxlis mixedviT baTilad miiCnia.8

5 Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 20 Rn. 8 
6 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 830.
7 saq. uzenaesi sasamarTlos 2010 wlis 14 ivnisi # as-6-345-09 gadawyvetileba.

8 saq. uzenaesi sasamarTlos 2004 wlis 11 noembris # as-504-784-04 gadawyvetileba. 
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muxli 93. pozitiuri piroba

1. Tu garigeba dadebulia im pirobiT, rom raime movlena dadgeba 

gansazRvrul vadaSi, maSin piroba Zaladakargulad iTvleba, Tuki es 

vada gavida da movlena ar dadga. 

2. Tu vada ar aris gansazRvruli, maSin piroba SeiZleba Sesrul-

des nebismier dros. piroba SeiZleba Zaladakargulad iqnes miCneuli, 

roca aSkaraa, rom movlenis dadgoma ukve SeuZlebelia. 

I. normis mizani .............................................................................................. 537

II. gamoyenebis winapirobebi .......................................................................... 537 

III. samarTlebrivi Sedegi .............................................................................. 538 

IV. mtkicebis tvirTi ..................................................................................... 538 

I. normis mizani

93-e da 94-e muxlebis mizani aris pirobis dadgomisa da masTan 

dakavSirebuli samarTlebrivi Sedegebis gansazRvra. kerZod, orive 

muxli Seicavs pasuxs kiTxvaze, Tu rodis CaiTvleba piroba Ses-

rulebulad. erT SemTxvevaSi saubaria pirobad miCneuli movlenis 

dadgomis aucileblobaze (93-e muxli), xolo meore SemTxvevaSi _ 

amgvari movlenis ardadgomaze (94-e muxli).

pirobasTan dakavSirebuli gaurkvevloba da molodini rogorme 

unda dasruldes. es xdeba an pozitiurad an negatiurad _ pirobis 

SesrulebiT an SeusruleblobiT.1 

II. gamoyenebis winapirobebi

93-e muxlis Tanaxmad, pozitiuri piroba Sesrulebulad mxolod 

maSin miiCneva, Tuki pirobiT gaTvaliswinebuli movlena dadga. am 

movlenis dadgomisaTvis 93-e muxli or winapirobas iTvaliswinebs:

pirveli, pirobis SesrulebisaTvis SeiZleba gansazRvruli iyos 

vada. Tu es vada gavida da movlena ar dadga, maSin piroba Zalada-

kargulad iTvleba (93 I). magaliTad, Tu sabanko garantiis moqmedebis 

vadaSi ar dadga sagarantio SemTxveva, am vadis gasvlis Semdeg bene-

ficiari ver moiTxovs garantisagan garantiiT nakisri valdebulebis 

Sesrulebas.2 

meore, pirobis SesrulebisaTvis SeiZleba vada ar iyos gansaz-

Rvruli (93 II). am dros piroba Zaladakargulad miiCneva mxolod im 

SemTxvevaSi, rocaa aSkaraa, rom movlenis dadgoma ukve SeuZlebelia. 

amrigad, pozitiuri pirobisaTvis am dros gadamwyvetia movlenis 

dadgomis SeuZleblobis gansazRvra. 

1 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 833.
2 saq. uzenaesi sasamarTlos 2001 wlis 17 ianvris # 3k/62-01 gadawyvetileba.
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III. samarTlebrivi Sedegi

pirobis dadgomis samarTlebrivi Sedegi gaTvaliswinebulia, erTi 

mxriv, 90-e muxlSi, xolo meore mxriv _ 96-e da 97-e muxlebSi. 

 pirobis Zaladakargulad gamocxadeba iwvevs im moTxovnis ufleb-

is gauqmebas, romelic uflebamosil pirs pirobis dadgomisas war-

moeSoboda.3 magaliTad, sabanko garantiis moqmedebis vadaSi movalis 

(principalis) mier valdebulebis SeusruleblobiT beneficiars war-

moeSoboda garantisagan Tanxis gadaxdis moTxovnis ufleba. 

pirobis Zaladakargulad gamocxadebam SeiZleba gamoiwvios moTx-

ovnis uflebis warmoSoba. magaliTad, Tu pirobadebuli sakuTrebis 

dros myidveli ar gadaixdis nasyidobis safasurs, gamyidvels war-

moeSoba nivTis ukan dabrunebis moTxovnis ufleba. 

garda amisa, pirobis gauqmebam SeiZleba gamoiwvios garigebis 

Sewyveta da aman mis monawileebs ubiZgos garigebis modificirebi-

saken.4 

sasamarTlos erT-erTi gadawyvetilebis Tanaxmad, sargeblis 

miRebis Taobaze saxelSekrulebo daTqmis amoqmedeba damokidebuli 

iyo bankSi depozitis gaxsnidan 4 TveSi mSeneblobis dawyebaze. am 

vadis gasvla da mSeneblobis dauwyebloba iwvevs 93-e muxlis mixed-

viT garigebis Sewyvetas.5 

IV. mtkicebis tvirTi

93-e muxlidan gamomdinareobs ramdenime faqtis mtkicebis tvir-

Ti. 

pirveli, pirobis dadgomis faqti unda daamtkicos im pirma, vinc 

pirobis dadgomis safuZvelze iRebs sargebels an warmoeSoba moTx-

ovnis ufleba.

meore, gansazRvruli vadis gasvlisa da pirobis Seusruleblobis 

faqti unda daamtkicos im pirma, vis winaaRmdegac SeiZleba iyos mi-

marTuli pirobis dadgomis Sedegad warmoSobili moTxovnis ufleba.

mesame, pirobis Sesrulebis SeuZleblobis faqti aseve unda daamt-

kicos im pirma, vis mimarTac warmoiSoboda moTxovnis ufleba. 

3 Sdr. Bork, in Staudinger BGB ,2003, § 158 Rn. 16.
4 Sdr. Bork, in Staudinger BGB, 2003, § 158 Rn. 16.
5 saq. uzenaesi sasamarTlos 2012 wlis 27 martis # as-1300-1320-2011 gadawyvetileba.
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muxli 94. negatiuri piroba

1. Tu garigeba dadebulia im pirobiT, rom raime movlena ar dadge-

ba gansazRvrul vadaSi, maSin piroba Sesrulebulad iTvleba, Tuki aR-

niSnuli vada gava movlenis dadgomis gareSe; piroba Sesrulebulad 

iTvleba maSinac, roca vadis gasvlamde aSkaraa, rom movlenis dadgoma 

SeuZlebelia. 

2. Tu vada gansazRvruli ar aris, piroba Sesrulebulad iTvleba 

mxo lod maSin, rodesac naTeli gaxdeba, rom movlena ar dadgeba. 

I. normis mizani .............................................................................................. 539

II. gamoyenebis winapirobebi .......................................................................... 539

III. samarTlebrivi Sedegi .............................................................................. 540

I. normis mizani

94-e muxli iZleva pirobis Sesrulebis definicias negatiur kon-

teqstSi da amiT is warmoadgens 93-e muxlis Sebrunebul variants. 

negatiuri piroba Sesrulebulia maSin, roca aSkaraa, rom movlena, 

romlis daudgomlobasTanac unda yofiliyo samarTlebrivi Sedegi 

dakavSirebuli, ar dadga an SeuZlebelia, rom dadges.1 

93-e muxlisagan gansxvavebiT, 94-e muxlis mixedviT gadamwyvetia 

is, rom pirobiT gansazRvruli movlena ar dadges.

II. gamoyenebis winapirobebi

94-e muxlis gamoyenebis winapiroba aris pirobiT gaTvaliswinebu-

li movlenis daudgomloba, e.i pirobis Seusrulebloba. 93-e muxlis 

msgavsad gansaxilveli muxli pirobis Seusruleblobas an gansaz-

Rvrul droze damokidebuls xdis, an movlenis daudgomlobis gar-

dauvalobaze.

pirvel SemTxvevaSi, piroba Sesrulebulad iTvleba, Tuki gansaz-

Rvruli vadis ganmavlobaSi movlena ar dadgeba (94 I 1), magaliTad, 

Tu avtomanqanis dazRvevis xelSekrulebiT avtomobilis mesakuTre 

pirveli ori wlis ganmavlobaSi ar moaxdens avarias, mas sadaz-

Rvevo premia gaunaxevrdeba. e.i. gadamwyvetia, rom xelSekrulebis 

dadebidan ori wlis manZilze avtomobilis mesakuTres ar mouvides 

avaria _ pirobiT gaTvaliswinebuli movlena ar dadges. 

meore SemTxvevaSi gadamwyvetia is, Tu ramdenad SeuZlebelia mov-

lenis dadgoma vadis gasvlis miuxedavad (94 I 2). magaliTad, Tuki 

avtomanqanis mesakuTre erTi wlis Semdeg gayidis avtomanqanas, Seu-

Zlebeli iqneba sadazRvevo xelSekrulebiT gaTvaliswinebuli piro-

bis Sesruleba, rom man ori wlis ganmavlobaSi avariis gareSe ataros 

1 Sdr. Bork, in Staudinger BGB, 2003, § 158 Rn. 15.
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avtomanqana.

mesame SemTxvevaSi vada saerTod ar aris gansazRvruli da piro-

bis Sesruleba mTlianad damokidebulia movlenis dadgomis SeuZle-

blobaze (94 II).

III. samarTlebrivi Sedegi

 

pirobiT gaTvaliswinebuli movlenis daudgomloba uflebamosil 

pirs aniWebs garigebiT gaTvaliswinebuli sikeTis miRebis uflebas. 

magaliTad, Tu avtomanqanis mesakuTres ori wlis ganmavlobaSi ar 

hqonda avaria, mas ufleba aqvs sadazRvevo kompaniisagan moiTxovos 

sadazRvevo premiis ganaxevreba. 

yvela sxva SemTxvevaSi samarTlebrivi Sedegebi iseTivea, rogorc 

93-e muxliT gaTvaliswinebuli pozitiuri pirobis dadgomisas.
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muxli 95. pirobis dadgomaze zemoqmedebis dauSvebloba

1. im pirs, romelmac gansazRvruli pirobiT dado garigeba, ara aqvs 

ufleba pirobis dadgomamde Seasrulos raime iseTi moqmedeba, romel-

sac SeuZlia xeli SeuSalos misi valdebulebis Sesrulebas.

2. Tu piroba dgeba gansazRvrul dros da pirs ukve Sesrulebuli 

aqvs aseTi moqmedeba, maSin igi valdebulia meore mxares aunazRauros 

amgvari moqmedebiT warmoSobili ziani. 

I. normis mizani da gamoyenebis sfero ........................................................ 541 

1. zogadi debulebani ................................................................................ 541

2. gansxvaveba sxva institutebisagan ....................................................... 542

II. gamoyenebis winapiroba.............................................................................. 542

1. garigebiT nakisri valdebuleba .......................................................... 542

2. xelSemSleli moqmedebis Sesruleba (95 I muxli) ............................... 543

III. samarTlebrivi Sedegi (95 II muxli) ......................................................... 543

IV. mtkicebis tvirTi ..................................................................................... 544

I. normis mizani da gamoyenebis sfero

1. zogadi debulebani

pirobiTi garigebiT gaTvaliswinebuli pirobis dadgomamde arse-

bobs gaurkvevloba da bundovnoba pirobis dadgomasTan dakavSire-

biT. am viTarebas literaturaSi gardamavali mdgomareoba ewode-

ba.1 es mdgomareoba garigebis yvela monawiles exeba da is maTTvis 

samarTlebriv arastabilurobas iwvevs. magaliTad, pirobadebuli 

sakuTrebis (188-e muxli) dros gamyidveli formalurad kvlav me-

sakuTred rCeba, magram nivTi myidvelis mflobelobaSia, romelic 

jer kidev ar gamxdara mesakuTre. gamyidvels aqvs nasyidobis fasis 

miuReblobis safrTxe, xolo myidvels _ gamyidvelisagan nivTis ukan 

dabrunebis moTxovnis riski.2 

95-e muxlis Tanaxmad, miuxedavad gardamavali mdgomareobis ar-

sebobisa, pirobiTi garigebis monawileebs ekisrebaT garigebiT gaT-

valiswinebuli valdebulebebis Sesruleba da ekrZalebaT iseTi 

moqmedebis ganxorcieleba, romelmac SeiZleba garigebis Sesrule-

ba eWvqveS daayenos. pirobiTi garigeba mis monawileebs raime SeRa-

vaTebs ar aniWebs da maT ar aTavisuflebs nakisri valdebulebisagan.

95-e muxli icavs im pirs, vinc pirobiTi garigebisagan unda miiRos 

sargebeli da mis miRebas SeiZleba xeli SeuSalos garigebis meore 

1  germanul samarTalSi ewodeba meryevi mdgomareoba (Schwebezustand). Sdr. Medicus, BGB AT, 
10. Aufl., 2010, Rn. 841; Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 20 Rn. 18.

2  dawvrilebiT pirobadebuli sakuTrebis Sesaxeb ix. Wanturia, kreditis uzrunvelyofis 

samarTali, 2012, gv. 166-181.

2
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monawilis mier valdebulebis SesrulebisaTvis safrTxis Semcveli 

moqmedebis ganxorcielebam.3 magaliTad, pirobadebuli sakuTreb-

is dros myidvelis mier nivTis gasxviseba nasyidobis fasis srulad 

gadaxdis gareSe.

2. gansxvaveba sxva institutebisagan

95-e muxli gansxvavdeba 98-e muxlisagan, romelic awesrigebs 

garigebis monawileebis mier pirobis dadgomis dabrkolebis an 

dadgomis xelSewyobisas arakeTilsindisieri zemoqmedebis sakiTxebs. 

95-e muxlis mixedviT Tavidan unda iqnes acilebuli iseTi viTareba, 

roca piroba dgeba, magram am pirobis dadgomas raime Sedegi ukve 

aRar mohyveba, radgan, magaliTad, gamyidvelma ukve gaasxvisa Sepire-

buli nivTi, romelic mas pirobis dadgomisas garigebis meore monaw-

ilisaTvis unda gadaeca. 98-e muxlis Tanaxmad ki, pirobis dadgomaze 

xdeba arakeTilsindisierad zemoqmedeba. 

95-e muxli exeba pirobiTi garigebidan gamomdinare valdebule-

bebis Sesrulebas da maTi darRvevis mosalodnel samarTlebriv 

Sedegebs zianis anazRaurebis saxiT. 98-e muxlis mixedviT ki, piro-

ba ar CaiTvleba damdgarad, Tuki misi dadgoma arakeTilsindisierma 

zemoqmedebam gamoiwvia. 

II. gamoyenebis winapiroba

1. garigebiT nakisri valdebuleba

 

pirobiTi garigebiT nakisri valdebuleba, gardamavali mdgomareo-

bis miuxedavad, ucvleli rCeba. garigebis monawiles ekrZaleba raime 

iseTi moqmedebis Sesruleba, ramac SeiZleba valdebulebis Sesrule-

ba gaarTulos an saerTod SeuZlebeli gaxados. 

pirobiTi garigeba Cveulebrivi garigebaa, romlis monawileebma 

unda Seasrulon aRebuli valdebulebebi. magaliTad, pirobadebuli 

sakuTrebis dros myidvelma unda gadaixados nasyidobis fasi, xolo 

gamyidvelma unda gadasces sakuTreba nasyidobis saganze. 

garigebiT nakisri valdebuleba SeiZleba gansxvavebuli iyos imis 

mixedviT, garigeba dadebulia gadadebis pirobiT Tu gauqmebis piro-

biT. magaliTad, gadadebis pirobiT iqneba garigeba dadebuli makler-

sa da binis gamyidvels Soris, Tuki am ukanasknelma maklers provizia 

mxolod nasyidobis xelSekrulebis gaformebis Semdeg unda gadauxa-

dos. xelSemSleli moqmedeba iqneba, Tuki nasyidobis xelSekrulebaSi 

binis nasyidobis fasi xelovnurad Semcirdeba, raTa maklers naklebi 

provizia gadauxados. 

3 Sdr. Rüthers/Stadler, Allgemeiner Teil des BGB, 16. Aufl. § 20 Rn. 19.
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2. xelSemSleli moqmedebis Sesruleba (95 I muxli)

95 I muxli ar Seicavs akrZaluli moqmedebebis CamonaTvals, 

romelTac SeiZleba garigebidan warmoSobili valdebulebebis Ses-

rulebas SeuSalon xeli.4 yovel konkretul SemTxvevaSi konkretuli 

garigebis ganmartebiT unda dadgindes, Tu raSi gamoixateba darRve-

va. 

xelSemSleli moqmedeba SesaZloa iyos mravalgvari. magaliTad, 

pirobadebuli sakuTrebis dros es SeiZleba gamoixatos pirobadebu-

li myidvelis mier nivTis gankargvaSi, vidre is srulad gadaixdis 

nasyidobis safasurs, anda pirobadebuli gamyidvelis mier nasyido-

bis sagnis, romlis sakuTreba jer kidev mas rCeba, mesame pirisaTvis 

miyidvaSi da a.S.

valdebulebis darRveva SeiZleba aseve gamoixatos im Tanxis gaxar-

jvaSi, romelic pirobis dadgomisas unda gadaexada valdebul pirs 

meore mxarisaTvis. 

gadamwyvetia, rom xelSemSleli moqmedeba xorcieldeba gardamav-

ali mdgomareobis dros da garigebiT gaTvaliswinebuli pirobis 

dadgomamde.

III. samarTlebrivi Sedegi (95 II muxli)

95-e muxli ar miuTiTebs valdebulebis darRveviT ganxorciele-

buli qmedebis baTilobaze, rogorc samarTlebriv Sedegze.5 ufleba-

mosil pirs eniWeba zianis anazRaurebis moTxovnis ufleba. 

imis mixedviT, garigeba dadebulia gadadebis pirobiT (96-e muxli) 

Tu gauqmebis pirobiT (97-e muxli), samarTlebrivi Sedegi, gardamava-

li mdgomareobis perspeqtividan gamomdinare, SeiZleba gansxvavebu-

li iyos.

gadadebis pirobiT dadebuli garigeba dadebisTanave aris das-

rulebuli. amitom garigebiT nakisri valdebulebis Sesruleba mxa-

reebisaTvis savaldebuloa. mxolod garigebiT gaTvaliswinebuli 

Sedegis dadgoma aris pirobis dadgomamde gadadebuli.6 magaliTad, 

pirobadebuli sakuTrebis dros fasis saboloo gadaxdamde ar gadad-

is sakuTreba SemZenze. garigebis monawiles 95 II muxlis mixedviT me-

ore monawilisagan SeuZlia zianis anazRaurebis moTxovna, Tuki misma 

moqmedebam xeli SeuSala an saerTod CaSala pirobaze damokidebuli 

uflebis warmoSoba, magaliTad, sakuTrebis gadasvla pirobadebul 

myidvelze. 

4  germaniis samoqalaqo kodeqsis § 161 konkretulad aris ganmtkicebuli gankargvis ba-

Tiloba, romelic ganxorcielda meryevi mdgomareobis dros.

5  gansxvavebiT germaniis samoqalaqo kodeqsis § 161, romelic ganxorcielebul gankargvebs 

baTilad miiCnevs.

6 Sdr. Röverkamp, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 158 Rn. 20.
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gauqmebis pirobiT dadebuli garigebis samarTlebrivi Sedegi dge-

ba dauyovnebliv, magram wydeba (uqmdeba) gauqmebis pirobis dadg-

omisTanave da aRdgeba pirvandeli mdgomareoba.7 magaliTad, valis 

dabrunebiT mogiravne kargavs giravnobis uflebas mesame piris kuT-

vnil giravnobis saganze da mis mflobelobaSi arsebuli nivTi unda 

daubrunos mesakuTres. im pirs, vinc gauqmebis pirobiT dadebuli 

garigebiT SeiZina raime ufleba, ekrZaleba raime iseTi moqmedebis 

ganxorcieleba, romelic SeuZlebels gaxdis am uflebis dabrunebas, 

Tuki dadgeba gauqmebis piroba. magaliTad, mogiravnes, romelmac va-

lis dabrunebisTanave unda daubrunos giravnobis sagani damgirave-

bels, ara aqvs ufleba giravnobis ganmavlobaSi mis mflobelobaSi 

arsebuli nivTi gadaamuSaos an gaasxvisos. radgan nivTis realurad 

dabruneba SeuZlebeli gaxdeba, man, 95 II muxlis Tanaxmad, unda aanaz-

Rauros miyenebuli ziani. 

IV. mtkicebis tvirTi

 

garigebiT gaTvaliswinebuli uflebis warmoSobis xelSemSleli an 

CamSleli moqmedebis Cadenis mtkicebis tvirTi ekisreba garigebis im 

monawiles, romlis uflebac dairRva.

garda amisa, zianis anazRaurebis moTxovnis arsebobis dasamtkice-

blad zianis arsebobis faqti unda daamtkicos im pirma, visac ziani 

miadga 95 I muxliT gaTvaliswinebuli qmedebis Sedegad.

7 Sdr. Röverkamp, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 158 Rn. 23.
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muxli 96. garigeba gadadebis pirobiT

garigeba gadadebis pirobiT dadebulad iTvleba, Tu garigebiT gaT-

valiswinebuli uflebebisa da movaleobebis warmoSoba damokidebulia 

samomavlo da ucnob movlenaze, anda iseT movlenaze, romelic ukve 

damdgaria, magram mxareTaTvis jer kidev ucnobia.

I. cneba da gamoyenebis sfero .......................................................................545

II. gamoyenebis winapirobebi ...........................................................................545

1. gadadebis pirobis gansazRvra ..............................................................545 

2. pirobis dadgomis Sedegebi ...................................................................546

I. cneba da gamoyenebis sfero

 

96-e muxli Seicavs gadadebis pirobiT dadebuli garigebis defini-

cias da akonkretebs 90-e muxlis Sinaarss.

garda amisa, 96-e muxli kavSirSia 97-e muxlTan da erToblivad 

gansazRvraven pirobis dadgomis samarTlebriv Sedegebs.

garigeba gadadebis pirobiTaa dadebuli, Tuki garigebiT gaTval-

iswinebuli uflebebisa da movaleobebis warmoSoba damokidebulia 

pirobis dadgomaze.1 magaliTad, gadadebis pirobiT dadebulad CaiT-

vleba SeTanxmeba makleris proviziis gadaxdaze binis myidvelis mier 

fasis srulad gadaxdis Semdeg. 

II. gamoyenebis winapirobebi

1. gadadebis pirobis gansazRvra

garigeba gadadebis Tu gauqmebis pirobiT aris dadebuli, rogorc 

wesi, TviT garigebidan gamomdinareobs, Tumca garigebis monawileeb-

ma SeiZleba amaze pirdapir ar miuTiTon. aseT SemTxvevaSi pirobiTi 

garigebis saxe ganmartebiT unda dadgindes. gamijvna zogierT SemTx-

vevaSi SeiZleba rTuli iyos. is, rac erTi mxarisaTvis gauqmebis 

pirobas warmoadgens, SeiZleba meore mxarisaTvis gadadebis piroba 

iyos, magaliTad, xelfasis aReba movalis mier misTvis aris gauqmebis 

piroba (valis dabruneba da sesxis xelSekrulebis gauqmeba), xolo 

kreditorisaTvis (gamsesxeblisaTvis) _ gadadebis piroba (xelfasis 

aRebisTanave mas warmoeSoba valis dabrunebis moTxovnis ufleba).2 

garigebis monawileebma pirobad SeiZleba daTqvan saxelSekrulebo 

valdebulebis Sesrulebac, magaliTad, fasis gadaxda pirobadebuli 

sakuTrebis dros.3 piroba SeiZleba aseve ganisazRvros winare xelSe-

1 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 412.

2 iqve, gv. 413.

3 Sdr. Röverkamp, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 158 Rn. 7.
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krulebaSi.4 gadamwyvetia, rom yvela am SemTxvevaSi saubaria samomav-

lo da ucnob movlenaze 90-e muxlis Tanaxmad.

gamonaklisis saxiT SesaZlebelia pirobad iseTi movlenis gansaz-

Rvrac, „romelic ukve damdgaria, magram mxareTaTvis jer kidev uc-

nobia“.5 es aixsneba imiT, rom garigebis monawileebi yovel pirobas 

maTi obieqturi codnis farglebSi gansazRvraven da Sedegebsac mas 

ukavSireben.6 arsebobs mosazreba, rom es ewinaaRmdegeba pirobis 

bunebas, romlisTvisac momavlis faqtori gadamwyvetia.7 

2. pirobis dadgomis Sedegebi

gadadebis pirobis dadgomiT uflebamosil pirs warmoeSoba Ses-

rulebis moTxovnis ufleba da pirobiT gansazRvruli Sedegi dgeba, 

magaliTad, pirobadebuli sakuTrebis dros nasyidobis fasis sru-

lad gadaxdis Semdeg (e.i. pirobis dadgoma) sakuTreba mTlianad ga-

dadis SemZenze.8 

gadadebis pirobiT gaTvaliswinebuli Sedegi dgeba samomavlod: 

pirobadebuli SemZeni mesakuTre xdeba nasyidobis fasis gadaxdis mo-

mentidan da ara nasyidobis xelSekrulebis dadebidan.9 

Sedegis gamomwvevi piroba dadga Tu ara, unda gadawydes ganmarteb-

is Sedegad, radgan arcTu iSviaTad es damokidebulia saxelSekrule-

bo valdebulebebis SesrulebasTan. magaliTad, giravnobis sagnis re-

alizaciis uflebis warmoSoba damokidebulia imaze, daabruna Tu ara 

movalem sesxi dadgenil droSi. 

4 Sdr. Röverkamp, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 158 Rn. 7.
5  germanul samarTalSi es ar miiCneva pirobad. Sdr. Röverkamp, in Beck OK BGB, 28. Aufl. Stand 

01.08.2013, § 158 Rn. 3.
6 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 413.

7 kereseliZe, uzogadesi cnebebi, 2009, gv. 393-394.

8 Sdr. Medicus, Medicus, BGB AT, 10. Aufl., 2010, Rn. 839.
9 Sdr. Medicus, Medicus, BGB AT, 10. Aufl., 2010, Rn. 839.
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muxli 97. garigeba gauqmebis pirobiT

garigeba gauqmebis pirobiT dadebulad iTvleba, roca am pirobis 

dadgoma iwvevs garigebis Sewyvetas da aRadgens garigebis dadebamde 

arsebul mdgomareobas. 

I. zogadi debuleba

97-e muxliT gaTvaliswinebul SemTxvevebSi samarTlebrivi urTi-

erToba warmoiSoba garigebis dadebisTanave. pirobis dadgoma iwvevs 

am urTierTobis Sewyvetas.1 magaliTad, binis gaqiraveba im piro-

biT, rom gamqiraveblis Svilis daqorwinebis SemTxvevaSi damqirave-

beli gaaTavisuflebs binas. daqorwineba am SemTxvevaSi iwvevs binis 

qiravnobis xelSekrulebis Sewyvetas. 

II. samarTlebrivi Sedegi

gauqmebis pirobis dadgoma iwvevs garigebiT gaTvaliswinebuli ur-

TierTobis Sewyvetas da pirvandeli mdgomareobis aRdgenas. amiT is 

gansxvavdeba gadadebis pirobiT dadebuli garigebisagan. magaliTad, 

movalis mier sesxis dabruneba gamsesxeblisaTvis iwvevs giravnobis 

uflebis Sewyvetas da mogiravne valdebulia mis mflobelobaSi ar-

sebuli moZravi nivTi damgiravebels daubrunos. 

Cveulebriv gauqmebis pirobis dadgoma avtomaturad iwvevs pir-

vandeli mdgomareobis aRdgenas, magram zogierT SemTxvevaSi SeiZle-

ba amisTvis damatebiTi moqmedebebi gaxdes saWiro. magaliTad, Tu 

sesxis xelSekruleba Sewyda SesrulebiT, es avtomaturad ar iwvevs 

am xelSekrulebis uzrunvelsayofad dadebuli sabanko garantiis 

xelSekrulebis Sewyvetas.2 

gadadebis pirobiT dadebuli garigebis msgavsad gauqmebis piro-

bac moqmedebs samomavlod da mas ukuqceviTi Zala ara aqvs.3 es imas 

niSnavs, rom pirobis dadgomamde, magaliTad, giravnobis sagnis 

mflobeloba an sargebloba marTlzomieri iqneba. Tumca ukuqceviTi 

Zalis Sesaxeb garigebis monawileebi SeiZleba SeTanxmdnen, magaliT-

ad, sargeblobis xarjebis anazRaurebis Taobaze.

1 zoiZe, sk-is komentari, wigni I, mux.97, gv. 264.

2 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 233.

3 Sdr. Medicus, BGB AT, 10. Aufl., 2010, Rn. 840.
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muxli 98. keTilsindisierebis mniSvneloba pirobis dadgomisas

1. Tu pirobis dadgoma arakeTilsindisierad daabrkola mxarem, 

romlisTvisac pirobis dadgoma xelsayreli ar aris, piroba damdgarad 

CaiTvleba. 

2. Tu pirobis dadgomas arakeTilsindisierad Seuwyo xeli mxarem, 

romlisTvisac pirobis dadgoma xelsayrelia, piroba damdgarad ar 

CaiTvleba. 

I. normis mizani da gamoyenebis sfero ........................................................ 548

II. gamoyenebis winapirobebi .......................................................................... 548 

III. samarTlebrivi Sedegi .............................................................................. 549 

I. normis mizani da gamoyenebis sfero

 

98-e muxli warmoadgens 8 III muxlSi ganmtkicebuli keTilsindis-

ierebis valdebulebis darRvevis erT konkretul gamovlinebas. 

normis mizani aris im piris interesebis dacva, visi uflebebic 

Seilaxa imis gamo, rom garigebis meore monawilem arakeTilsindisi-

erad Seuwyo xeli pirobis dadgomas an arakeTilsindisierad SeuSala 

xeli pirobis dadgomas.

98-e muxli Seicavs or Semadgenlobas, romelTagan erTi exeba ga-

dadebis pirobiT dadebul garigebas (98 I), xolo meore _ gauqmebis 

pirobiT dadebul garigebas (98 II). 

gadadebis pirobiT dadebul garigebasTan mimarTebaSi 98 I muxli 

dauSveblad miiCnevs pirobis dadgomis arakeTilsindisier dabrkole-

bas im piris mier, romelsac ar awyobs pirobis dadgoma. magaliT-

ad, pirobadebuli sakuTrebis SemTxvevaSi gamyidvelis mier Tavis 

arideba im Tanxis miRebisagan, romelic gadaixada myidvelma nasyido-

bis fasis angariSSi. amiT gamyidveli abrkolebs pirobis dadgomas, 

romelic iwvevs sakuTrebis gadasvlas misgan SemZenze. 

gauqmebis pirobiT dadebul garigebasTan dakavSirebiT 98 II muxli 

krZalavs pirobis dadgomis arakeTilsindisier xelSewyobas im mxaris 

mier, romelsac ar awyobs pirobis dadgoma. magaliTad, xanZris ga-

Cena ganzrax im mizniT, rom damzRvevma sadazRvevo kompaniisagan mi-

iRos sadazRvevo anazRaureba.

II. gamoyenebis winapirobebi

normis gamoyenebis winapiroba aris garigebis erT-erTi monawilis 

mier zemoqmedebis moxdena pirobis dadgomaze an mis daudgomloba-

ze. unda arsebobdes mizezobrivi kavSiri zemoqmedebasa da pirobis 

dadgomas an mis ardadgomas Soris. mxolod zemoqmedebis mcdeloba 

ar aris sakmarisi.1 

1 Sdr. Röverkamp, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 162 Rn. 3.
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umoqmedoba mxolod maSin CaiTvleba zemoqmedebad, Tuki garigebis 

mxares ekisreboda garkveuli moqmedebis ganxorcielebis valdebule-

ba, romelic man ar Seasrula. magaliTad, garigebis erT-erTma mxar-

em araferi gaakeTa imisaTvis, rom mas mieRo saeqsporto licenzia 

xelSekrulebiT gaTvaliswinebuli valdebulebis Sesasruleblad. 

98-e muxli gamoiyeneba mxolod maSin, roca zemoqmedeba aris ara-

keTilsindisieri. magaliTad, nardobis xelSekrulebis Sewyveta Sem-

kveTis mier pirobis dadgomamde erTi dRiT adre.2 

III. samarTlebrivi Sedegi

98-e muxliT gaTvaliswinebuli winapirobebis arsebobisas amo-

qmeddeba iuridiuli fiqcia, romelic or samarTlebriv SedegSi ga-

moixateba:

pirveli, piroba CaiTvleba damdgarad, Tundac is sinamdvileSi ar 

iyos damdgari, Tuki am pirobis dadgoma arakeTilsindisierad dab-

rkolda. magaliTad, pirobadebuli sakuTrebis dros gamyidveli ar 

iRebs myidvelis mier gadaxdil Tanxas. 

meore, piroba ar CaiTvleba damdgarad, Tundac is faqtobrivad 

damdgari iyos, Tuki am SemTxvevaSic arakeTilsindisierad moxda 

pirobis dadgomis xelSewyoba, magaliTad, xanZris xelovnurad gaCena 

damzRvevis mier.

2 Sdr. Röverkamp, in Beck OK BGB, 28. Aufl. Stand 01.08.2013, § 162 Rn. 6.1.
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Tavi meeqvse

Tanxmoba garigebebSi

muxli 99. cneba 

1. Tu garigebis namdviloba damokidebulia mesame piris Tanxmobaze, 

maSin rogorc Tanxmoba, aseve masze uari SeiZleba gamoiTqvas rogorc 

erTi, ise meore mxaris winaSe.

2.  Tanxmobas ar sWirdeba garigebisaTvis dadgenili formis dacva.

3. Tu garigeba, romlis namdvilobac damokidebulia mesame piris 

Tanxmobaze, dadebulia misi TanxmobiT, maSin Sesabamisad gamoiyeneba 

66-e muxlis me-2 da me-3 winadadebebi.
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I. zogadi debulebebi

1. normis mizani da Sinaarsi 

Tanxmoba warmoadgens TavisTavad, damoukidebel abstraqtul 

(mux. 50, me-20 veli) garigebas, romlis namdvilobac damoukidebelia 

mesame piris mier dadebuli garigebisgan an mis mier ganxorciele-

buli gankargvisagan. Tumca, miuxedavad imisa, rom Tanxmoba for-

maluri TvalsazrisiT Tanxmobasavaldebulo garigebis namdvilo-

bis winapirobaa, funqciurad is mainc mxolod „damxmare garigebis“ 

statuss atarebs.1 anu mas ar aqvs Tavisi materialur-samarTlebrivi 

Sinaarsi da emsaxureba mxolod mTavari garigebisaTvis namdvilobis 

miniWebas.2 

Tanxmobis gareSe dadebuli Tanxmobasavaldebulo garigeba, Cveu-

lebriv, meryevad baTilia3 (ix. mux. 54 me-10 veli), xolo, Tu calmxriv 

garigebas exeba saqme, ZiriTadad, sabolood baTili (45-e veli, mux. 

101 9-12-e velebi). 99-102-e muxlebi Seicaven zogad wesebs, Tu vis 

winaSe da ra formiT unda moxdes mesame piris Tanxmobis (Tanxmobaze 

uaris) gacxadeba, romlis gareSec es mTavari garigeba ver iqneba nam-

dvili. or pirs Soris dadebuli garigebis namdvilobis mesame piris 

Tanxmobaze damokidebulad miCnevis safuZveli SeiZleba iyos misi 

piradi interesi am garigebaSi, an mTavar garigebaSi CarTuli piris 

zedamxedvelobis ufleba.4 

Tanxmoba aris calmxrivi garigeba, romelic dadebulia nebis 

gamoxatvis meore mxaresTan misvlis momentidan da am kuTxiT igi 

unda moviazroT 51-e muxlis moqmedebis sferoSi moqceul calmx-

riv garigebaTa ojaxSi.5 miRebasavaldebulobasTan dakavSirebiT 

araferi icvleba maSinac ki, rodesac notarialurad damowmebuli, 

Tumca 111-e muxlis mixedviT, meryevad baTili garigebis mowone-

ba xdeba aseve notarialuri formiT.6 Tanxmoba ar saWiroebs meo-

re mxaris mier mis aqceptirebas. mis mimarT ZalaSi rCeba aseve sxva, 

calmxrivi miRebasavaldebulo garigebis mimarT moqmedi danawesebi. 

es exeba gansakuTrebiT qmedunarianobis, nebis naklis, Secilebis, kon-

versiisa da dadasturebis Sesaxeb wesebs, Tu sxva wess ar Seicaven 

upiratesad gamosayenebeli 99-102-e muxlebi. 

sakiTxi, warmoadgens Tu ara Tanxmoba misi ganmcxadeblisaTvis 

1 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 2.
2 Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 395-396.

3 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 403.

4 Bub, in Beck OK BGB, 39. Aufl., 2016, § 182 Rn. 1.
5  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 403; saqarTvelos uzenaesi 

sasamarTlos 2001 wlis 26 oqtombris ganCineba №3k/613-01.

6 OLG Karlsruhe NJW 1988, 2050.
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me-15 muxlis gagebiT mxolod uflebrivi sargeblis momtan garige-

bas,7 unda gadawydes im garigebis samarTlebrivi Sedegebis mixedviT, 

romlis namdvilobisaTvisac moxda Tanxmobis gacxadeba. sxvagvaradaa 

saqme, rodesac Tanxmobis ganmcxadebeli mxolod moCvenebiTi ufle-

bamosilebis mqonea. am SemTxvevaSi mTavari garigebis Sedegebi exeba 

mxolod namdvilad uflebamosil pirs da Tanxmoba maSinac ki namd-

vilia me-15 muxlis mixedviT, rodesac daTanxmebuli SezRudulad 

qmedunariania. 

2. gamoyenebis sfero

garigebis Tanxmobasavaldebuloba, rogorc is 99-102-e muxlebSia 

mowesrigebuli, srulad Seesatyviseba kerZo avtonomiis princips.8 

mxolod arasrulwlovans sWirdeba garigebis dadebisaTvis zogadad 

Tanxmobis qona, radgan marTlwesrigi mas srulad ar aniWebs kerZo 

avtonomiiT sargeblobis SesaZleblobas. sxva SemTxvevaSi (kanonis-

mieri) Tanxmobis aucilebloba, Cveulebriv, ganpirobebulia imiT, 

rom garigeba ara mxolod misi monawileebis, aramed aseve mesame pire-

bis samarTlebriv sferos exeba da aravin SeiZleba daTmos an miiRos 

samarTlebrivi poziciebi ise, rom mas es ar undodes, rac aseve ker-

Zo avtonomiis principis gamovlinebaa.

99-102-e muxlebi moqmedebs im SemTxvevebSi, rodesac xelSekrule-

bebisa da calmxrivi garigebebis namdviloba kanonis ZaliT damok-

idebulia mesame pirTa Tanxmobaze.9 amis magaliTs warmoadgens Sez-

Rudulad qmedunarianis mier dadebuli garigeba (63-e da Semdegi 

muxlebi), arauflebamosili warmomadgenlis mier dadebuli garigeb-

is mowoneba (111-e da Semdgomi muxlebi), arauflebamosili piris 

mier sagnis gankargvis nebarTva an mowoneba (102), kreditoris Tanx-

moba valis gadakisrebasTan dakavSirebiT (204). Tanxmobas saWiroebs 

aseve garigeba 114-e muxliT gaTvaliswinebul SemTxvevebSi, rodesac 

piri mas sakuTar TavTan debs.10 gansxvavebiT arauflebamosili war-

momadgenlis mier dadebuli garigebis mowonebisagan, rwmunebulebis 

miniWeba ar warmoadgens Tanxmobas 99-e da Semdgomi muxlebis gagebiT, 

is aris damoukidebeli samarTlebrivi figura, romelic amomwuravad 

aris mowesrigebuli 103-e da Semdgom muxlebSi.11 

7  zoiZe, sk-is komentari, wigni I, 2002, mux. 99, gv. 48.

8 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 3. Aufl., 1979, 886.
9  Bub, in Beck OK BGB, 39. Aufl., 2016, § 182 Rn. 3; zoiZe, Wanturia/axvlediani/zoiZe/jorbenaZe 

(red.), saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli, 99-e muxli, gv. 267.

10 ix. saqarTvelos uzenaesi sasamarTlos 2013 wlis 08 ivlisis ganCineba № as-543-516-2013.

11  Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 3. Aufl., 1979, 889; Sdr. gansxvavebuli pozicia 

zoiZe,sk-is komentari, wigni I, 2002, mux. 99, gv. 271; Wanturia, samoqalaqo samarTlis 

zogadi nawili, 2011, gv. 406.
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Tanxmobad xSirad moixsenieba mTavari garigebis erT-erTi monaw-

ilis moqmedeba uSualod am garigebis farglebSi, romelic misi 

dadebis Semdeg xdeba. amis magaliTs warmoadgens nasyidoba mow-

onebis pirobiT (520), garigebis dadastureba (61 II, III), gadawyvetile-

bebTan dakavSirebuli Tanxmoba (934 I, 956) da ramdenime safexuriani 

samarTlebrivi aqtis monawileTa Tanxmoba am aqtis ganxorcielebisas 

(1247 da Semdgomi muxlebi). es yvelaferi ar warmoadgens Tanxmobas 

99-102-e muxlebis (teqnikuri) gagebiT, iseve rogorc Tanxmoba, rom-

lis gaucemlobis efeqtic garigebis monawilesa da mesame pirs Soris 

arsebuli urTierTobis farglebiT amoiwureba (mag., Tanxmoba qve-

qiravnobaze, 549).12

a) pirobiTi garigebebi

garigebis ZaliT sxva pirebs Soris dadebuli garigebis Tanx-

mobasavaldebulod qceva SesaZlebelia am Tanxmobis aucileblobis, 

rogorc konkretuli garigebis gadadebis pirobad (96) miCnevis meS-

veobiT13 _ binis mesakuTre mzad aris miaqiravos is pianists repet-

iciisaTvis, Tu zeda mezobeli iqneba Tanaxma. am SemTxvevaSi saxezea 

ara Tanxmoba 99-102 muxlebis gagebiT, aramed pirobiTi garigeba (90-

98 muxlebi).14 

b) garigebismieri Tanxmobasavaldebulobis SeuZlebloba

amisgan gansxvavebiT, mxareTa Soris kerZosamarTlebrivi SeTanx-

mebiT garigebis Tanxmobasavaldebulobis daweseba SeuZlebelia, am-

itomac arsebobs mxolod kanonismieri da ara garigebismieri Tanx-

mobasavaldebuloba.15 garda amisa, generaluri SeTanxmeba, rom piris 

mier dadebuli yvela samomavlo garigebis namdviloba damokidebu-

li iqneba sxva piris Tanxmobaze, dauSveblad zRudavs mxaris kerZo 

avtonomiis princips da aranamdvilia, rogorc amoraluri garigeba. 

Tumca nebismieri sxva SeTanxmeba or pirs Soris, rom erTi maTganis 

Tanxmobis gareSe meore ar dadebs garkveul garigebas, ar gaasxvisebs 

raime nivTs,16 marTalia, rogorc SeTanxmeba baTili ar aris, magram 

mesame pirebs ar unda uzRudavdes garigebis dadebis SesaZleblobas,17 

12 BGH NJW 1972, 1267.
13 OLG Dresden OLGR 2001, 113.
14  Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 395; 

Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 402.

15 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 3. Aufl., 1979, 886, 888.
16  Sdr. germaniis samoqalaqo kodeqsis 137-e muxli da misi komentari: kropholeri, germa-

niis samoqalaqo kodeqsis saswavlo komentari, darjania/WeWelaSvili (mTargmn.), 2014, 

§ 137.

17  Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 394; 

Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 401.
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am SeTanxmebis darRveviT dadebuli garigeba mainc namdvilia da Sei-

Zleba mxo lod zianis anazRaurebis moTxovnis ufleba warmoSvas.18 

 

aa) saqarTvelos uzenaesi sasamarTlos praqtika

Tumca, am sakiTxs sxvagvarad wyvets saqarTvelos uzenaesi sasa-

marTlo. Tavis erT-erT gadawyvetilebaSi19 man ar gaiziara saapel-

acio sasamarTlos mosazrebebi, romelic xelSekrulebiT dadgenil 

Tanxmobis aucileblobas 99-102-e muxlis regulirebis sferos miRma 

tovebda da ganmarta, rom miTiTebuli norma Seexeba rogorc kanon-

iT dadgenil, ise mxareTa mier SeTanxmebis safuZvelze dawesebul 

savaldebulo Tanxmobas. igive poziciaa gatarebuli SedarebiT axal 

gadawyvetilebaSi, sadac uzenaesma sasamarTlom Tanxmobasavaldeb-

ulod miiCnia mxareTa SeTanxmebiT qonebis samomavlo gasxvisebis 

garigeba.20 

bb) sasamarTlo praqtikis kritika

am orive gadawyvetilebaSi ganviTarebuli msjeloba Tanxmoba-

savaldebulo gadawyvetilebasTan dakavSirebiT arasworia. marTl-

wesrigi kerZo avtonomias aRiarebs samarTlebrivi urTierTobebis 

konstruirebis qvakuTxedad da mxolod TavisTvis itovebs misi Sez-

Rudvis SesaZleblobas.21 aravin SeiZleba SeizRudos Tavi erTi val-

debulebiTi garigebis farglebSi imgvarad, rom Semdeg veRar dados 

sxva namdvili valdebulebiTi garigeba.

gansakuTrebiT, uzenaesi sasamarTlos zemoT xsenebul meore gad-

awyvetilebaSi arCeuli gza imsaxurebs kritikas, sadac SeTanxmeba, 

rom SemZens nasyidobis sagnis gasxviseba gamyidvelis winaswari Tanx-

mobis gareSe ar SeeZlo, sasamarTlom sakmarisad CaTvala am nivTTan 

dakavSirebiT dadebuli yvela Semdgomi nasyidobis Tanxmobasaval-

debulobisaTvis. amgvari daSveba SesaZlebeli rom yofiliyo, maSin 

pirobadebuli sakuTrebis aucilebloba aRar iarsebebda. es gad-

awyveta angariSs ar uwevs sanivTo da valdebulebiT uflebamosile-

bas Soris diqotomias. sanivTo uflebamosileba SeiZleba SeizRudos 

imiT, rom SemZens mxolod pirobadebuli sakuTreba gadaeces, e. w. 

molodinis ufleba, Tumca amaze Sorsmimavali SezRudva iqneboda 

pirisaTvis nayidi nivTis Semdgomi gayidvis uflebis CamorTmeva, rac 

alogikuria _ rogor SeiZleba mesame pirTan dadebuli garigebiT 

gaTvaliswinebuli valdebulebiT-samarTlebrivi SezRudva ufro in-

18  zoiZe,sk-is komentari, wigni I, 2002,  mux. 99, gv. 48.gv. 268.

19 saqarTvelos uzenaesi sasamarTlos 2013 wlis 24 ivnisis ganCineba № as-76-72-2013.

20 saqarTvelos uzenaesi sasamarTlos 2015 wlis 30 oqtombris ganCineba № as-784-751-2014.

21 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 3. Aufl., 1979, 886. 
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tensiuri iyos, vidre sakuTrebis argadacema?

sxva gadawyvetilebaSi sasamarTlom dasaSvebad miiCnia giravnobis 

sagnis realizacia im SemTxvevaSic ki, Tuki damgiravebeli, miuxedavad 

mogiravnesTan arsebuli SeTanxmebisa, mainc gaasxvisebs sagans,22 rac 

uTuod gasaziarebelia. sasurvelia, Tu es da ara zemoT xsenebuli 

ori araswori gadawyvetileba gaxdeba orientiri am mimarTulebiT 

praqtikis Semdgomi ganviTarebisaTvis.

mesame piris Tanxmobis aucilebloba SeiZleba uSualod garigebis 

(an xelSekrulebis) mxarem gaiTvaliswinos gadadebis pirobis formiT 

(Sdr. me-8 veli).

g) Tanxmoba, rogorc valdebulebis Sinaarsis I nawili

 

yovelive zemoT Tqmuli ar niSnavs imas, rom mxareebs ar SeuZli-

aT gaiTvaliswinon maT Soris dadebuli garigebiT erTi-erTi mxaris 

mier dasadebi Semdgomi garigebis Tanxmobasavaldebulooba, Tumca 

amgvar SeTanxmebas mxolod valdebulebiTi efeqti aqvs da, rogorc 

ukve vaxseneT (me-9 veli) marto zianis anazRaurebis valdebulebas 

warmoSobs. 

qarTul iuridiul literaturaSi am konteqstSi magaliTad mo-

hyavT sazogadoebis wesdebis Tanaxmad warmomadgenlis mier garkveu-

li garigebis dadebisaTvis sazogadoebis ama Tu im organos Tanxmobis 

aucilebloba.23 es aris ara Tanxmoba garigebebSi, aramed garigebis 

„Sinaarsis Semadgeneli elementi“. direqtorebis warmomadgenlobiTi 

uflebamosileba rogorc Sps-Si, aseve ss-Si SeuzRudavia. miuxeda-

vad amisa, SesaZlebelia ganisazRvros, rom direqtors konkretuli 

garigebebis dasadebad sxva organos Tanxmoba sWirdeba, Tumca am 

SemTxvevaSi Tanxmoba mxolod valdebulebis Sinaarsia da mis gareSe 

dadebuli garigebac namdvilia.24 

d) administraciuli organos Tanxmoba

problemuria sakiTxi, SeiZleba Tu ara regulirebis sferoSi mo-

eqces saxelmwifos mxridan gacemuli Tanxmoba, magaliTad, sxvadasx-

va saxis licenzia an nebarTva, romelic gansakuTrebiT aqtualuria 

agrarul, finansur, samSeneblo da SromiT seqtorSi. literaturaSi 

gamoTqmulia mosazreba, rom saxelmwifos Tanxmoba mainc eqceva 99-

102-e muxlebis moqmedebis sferoSi, Tuki is warmoadgens garigebis 

22  saqarTvelos uzenaesi sasamarTlos 2015 wlis 10 martis gadawyvetileba №as-1296-1223-

2012.

23  zoiZe, mux. 99,gv. 268.

24 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 3. Aufl., 1979, 889.
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namdvilobis winapirobas.25 es mosazreba, marTalia, saboloo jamSi, 

gasaziarebelia, Tumca manamde ramdenime daTqmis gakeTebas saWiroe-

bs. administraciuli organos Tanxmoba ar warmoadgens kerZosamarT-

lebriv garigebas, aramed individualur administraciul-samarT-

lebriv aqts, Sesabamisad masze 99-e da Semdgom muxlebs pirdapir 

ver gamoviyenebT.26 misi namdvilobis winapirobebi da samarTlebrivi 

Sedegebi unda ganisazRvros sajaro samarTlis mixedviT, Tumca aseve 

germanul sasamarTlo praqtikaSic da iuridiul literaturaSi aR-

iareba pova mosazrebam,27 rom am Tanxmobazec unda gamoviyenoT 99-e 

da Semdgomi muxlebi, Tu mas, gamomdinare iqidan, rom administraci-

uli organos Tanxmobas exeba saqme, raime Tavisebureba ar axasiaTebs. 

administraciuli organos TanxmobasTan dakavSirebiT, ZiriTadad 

ori sakiTxia problemuri: nebarTvis gamouxmobadoba da mowonebis 

ukuqceviTi Zala. administraciuli organos rogorc nebarTva, ise 

mowoneba ar aris Tavisuflad gamoxmobadi28 da organos, Cveule-

briv, ar SeuZlia mowonebaze uari calmxrivad gaauqmos da Semdeg 

moiwonos kerZo pirebs Soris dadebuli garigeba. aseve nebarTvac 

principulad gamouxmobadi unda iyos,29 Tumca sxvagvaradaa saqme, 

Tu misi gacema raime proceduruli Tu materialur-samarTlebrivi 

darRveviT moxda. am dros nebarTva-mowonebis gamoxmoba mTlianad 

administraciuli samarTlis mixedviT ganisazRvreba. 

rac Seexeba mowonebis ukuqceviT Zalas, is identuria 101-e muxlSi 

mowesrigebulisa, Tu Sesabamisi sajaro-samarTlebrivi danawesidan 

sxva ram ar gamomdinareobs.30 gankargvisas (ix. mux. 102 me-5 veli) 

administraciuli organos mxridan mowoneba ar warmoadgens kerZos-

amarTlebrivi gankargvis Semadgenlobis nawils, anu am kerZosamarT-

lebrivi Semadgenlobis Sesrulebis momentidan warmoiSoba mboWa-

vi efeqti.31 es niSnavs imas, rom administraciuli organos mxridan 

mowonebis SemTxvevaSi yvela sxva sawinaaRmdego gankargva, romelic 

ganxorcielda Tavdapirvel gankargvasa da mowonebas Soris Sualed-

Si. ukuqceviTi ZaliT aranamdvilia. magaliTad, Tu piri asxvisebs 

qonebas, romlis mesakuTris cvlilebasac saxelmwifos mxridan Tanx-

moba sWirdeba, am Tanxmobis gareSe da mowonebamde kidev ramdenjerme 

asxvisebs mas, Tavdapirveli gasxvisebis mowonebis Semdeg yvela es 

Sualeduri gasxviseba, rogorc arauflebamosili piris mier ganxor-

cielebuli, aranamdvilia ise, rom 101-e muxlis arc pirdapir da arc 

25  Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 397-

398; Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 405.

26 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 3. Aufl., 1979, 895.
27  Sdr. Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 3. Aufl., 1979, 895 da iq miTiTebuli lit-

eratura.

28 RG 103, 106.
29 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 3. Aufl., 1979, 896.
30 RG 125, 53.
31 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 3. Aufl., 1979, 895.
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analogiiT gamoyenebis aucilebloba ar arsebobs. Tumca, miuxedavad 

am Sualeduri gankargvis aranamdvilobisa, SemZens SeuZlia sakuTre-

bis keTilsindisierad mopoveba. keTilsindisierebisaTvis gadamwyve-

tia gankargvis Semadgenlobis da ara mowonebis momenti.32 

3. terminologiuri sakiTxi

 

99-102-e muxlebi iyeneben gvareobiT cnebas „Tanxmobas“, romel-

ic moicavs rogorc winaswar gacemul Tanxmobas (nebarTva), aseve 

garigebis dadebis Semdgom Tanxmobas (mowoneba). garigebis dadebis 

Tanadroulad Tanxmobis gacema, marTalia, faqtobrivad SesaZlebe-

lia, magram samarTlebrivad is Tanxmobis calke formad ar ganixile-

ba da an nebarTvas warmoadgens, an mowonebas.33 

terminologiuri TvalsazrisiT problemuria is garemoeba, rom 

yofiTi leqsika Tanxmobasa da nebarTvas Soris gansxvavebas ar akeT-

ebs da amas verc ssk-is kanonmdebelma auara gverdi. mTel rig mux-

lebSi (mag., 65 III, 861) nebarTva Tanxmobis sinonimad gamoiyeneba, xan-

daxan ki is mowonebas aRniSnavs (67).

II. Tanxmobis gacxadeba, 99 I

1. Tanxmobis adresati

Tanxmoba garigebaze (iseve rogorc masze uari) SeiZleba gamoiTq-

vas rogorc erTi, ise meore mxaris, aseve maTi warmomadgenlis winaSe. 

amgvari danawesiT kanonmdebeli miiCnevs, rom mTavari garigebis arc 

erT mxares ar gaaCnia iseTi interesi meryevad baTilad dadebuli 

garigebis saboloo bedTan dakavSirebiT, romelic meorisas gad-

awonida.34 aucilebelia, rom Tanxmoba mimarTuli iyos am erT-erTi 

mxarisaken. nebis gamoxatva, romelic sxva mimRebiskenaa mimarTuli 

(gind SemTxveviT an gadamisamarTebis Semdeg moxvdes kidec saWiro 

adresatTan), an mimarTulia xelSekrulebaSi CarTuli administraci-

uli organosaken, ver warmoSobs Sesabamis samarTlebriv Sedegebs.35 

amisgan gansxvavebiT, Tu swori adresatisaken mimarTuli Tanxmoba 

SecdomiT sxva adresatTan moxvdeba da is mogvianebiT (99 I muxlis 

gagebiT) swor adresatTan gadaamisamarTebs, nebis gamoxatva namdvi-

li xdeba masTan misvlisTanave.

xelSekrulebisas Tanxmobis gacxadeba SeiZleba rogorc Tanxmoba-

savaldebulo nebis gamomxatvelis, aseve misi kontrahentis mimarT.36 

32 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 3. Aufl., 1979, 896.
33 Bub, in Beck OK BGB, 39. Aufl., 2016, § 182 Rn. 2.
34 Bub, in Beck OK BGB, 39. Aufl., 2016, § 182 Rn. 15.
35 Bayreuther, in Münchener Kommentar zum BGB, 7. Aufl. 2015, § 182 Rn. 5.
36 BGH NJW 1953, 58.
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daTanxmebuls aqvs arCevanis saSualeba, Tu vis winaSe ganacxadebs am 

Tanxmobas. umniSvneloa meore kontrahentma, romlis winaSec Tanxmo-

ba ar gacxadebula, icis Tu ara am gacxadebis (an uaryofis) Sesaxeb. 

Tu garigebis erT mxareze ramdenime piri dgas (mag., ramdenime 

arauflebamosili piri gankargavs erT nivTs), maSin Tanxmoba am erT 

mxareze myofi yvela piris winaSe unda gacxaddes, garda im SemTx-

vevisa, rodesac erT-erTi nebis gamoxatvas iRebs, rogorc sxvebis 

warmomadgeneli.37

notariuss SeiZleba mieniWos uflebamosileba, miiRos mis mier 

damowmebul garigebaSi monawile yvela piris nebis gamoxatva, maT 

Soris mesame pirTa Tanxmoba. notariusisaTvis amgvari uflebamo-

silebis miniWeba maSin gvaqvs saxeze, rodesac mxareebi notariuss 

garigebis damowmebis garda, saqmis sxva detalebis mogvarebasac mi-

andoben.38 ipoTekarma miwis nakveTis gasxvisebis SemTxvevaSi Tanxmoba 

valis gadakisrebasTan dakavSirebiT (204) mxolod myidvelis an gamy-

idvelis winaSe unda gamoTqvas da ara im piris mimarT, vinc miwis na-

kveTs mogvianebiT SeiZens.39 kreditoris Tanxmoba mesame piris winaSe 

SesrulebasTan dakavSirebiT (373 II) SeiZleba gacxaddes rogorc mov-

alis, aseve mesame piris winaSe.40 

99 I muxlSi Camoyalibebuli wesisagan gansxvavebul danawesebs Sei-

cavs, magaliTad, 111 II muxli, aseve meurveobisa da mzrunvelobis 

organos funqciebis momwesrigebeli normebi.

2. Tanxmoba ramdenime garigebasTan dakavSirebiT 

winaswari Tanxmobis (nebarTvis) gamoTqma SesaZlebelia erTdrou-

lad garigebebis mTel jgufTan an gvarTan dakavSirebiT.41 amis yve-

laze TvalsaCino magaliTs warmoadgens arasrulwlovnisaTvis jibis 

fulis gadacema (65 I) an sawarmos gaZRolis nebarTvis miniWeba (65 

II). saeWvoobis SemTxvevaSi nebarTvis Sinaarsi da farglebi unda 

dadgindes ganmartebis meSveobiT.

3. konkludenturi nebis gamoxatva

 

Tanxmobis gamoTqma SesaZlebelia konkludenturi qceviTac.42 es 

exeba rogorc mowonebas, ise nebarTvas, Tumca konkludenturad ga-

moTqmuli Tanxmobis mniSvneloba, pirvel rigSi, nebarTvis SemTxveva-

37 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 7.
38 OLG Koln NJW 1995, 1499.
39 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 7.
40 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 7.
41 Müko/Bayreuther,BGB, 7. Aufl. 2015, § 182 Rn. 7.
42  BGH NJW 2010, 861; aRniSnuls aseve adasturebs saqarTvelos uzenaesi sasamarTloc 2001 

wlis 26 oqtombris №3k/613-01 ganCinebaSi.
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Sia mniSvnelovani. konkludenturi Tanxmobis pirveli winapirobaa, 

rom is cxadi gaxdes, anu miuvides Sesabamis adresats (21-e veli) da 

sakmarisi ar aris misi gacxadeba mesame pirebis mimarT. amave dros, 

vinaidan Tanxmoba calke garigebaa, aucilebelia qmedeba imgvarad 

ganxorcieldes, rom mimRebs hqondes misi Sinaarsis aRqmis SesaZle-

bloba.43 Tu ramdenime piris Tanxmobaa aucilebeli, konkludenturi 

Tanxmoba mxolod im SemTxvevaSi gvaqvs saxeze, rodesac yvela ufle-

bamosilma pirma icis erT-erTi maTganis konkludenturad gamoTqmu-

li Tanxmobis Sesaxeb.44 

meryevad baTili garigebis konkludenturi qceviT mowonebisas, ar 

aris aucilebeli momwonebelma icodes misi aranamdvilobis Sesaxeb 

(an sul mcire uSvebdes amas) da mis qcevaSi ikiTxebodes am momentam-

de aranamdvili garigebis namdvilad qcevis survili. 

es gamomdinareobs iqidan, rom samarTlebrivi boWvis neba nebis ga-

moxatvis namdvilobisaTvis konstitutiur elements ar warmoadgens, 

gadamwyvetia obieqturi mimRebis Tvalsawieri da is faqti, rom ga-

momxatvels Sesabamisi gulisxmierebis gamoyenebis SemTxvevaSi unda 

Seecno, rom misi adresati gonivruli gansjis (52) Sedegad mas neb-

is gamoxatvad aRiqvamda.45 saidanac pirdapir gamomdinareobs, rom 

umniSvnelo unda iyos, icis Tu ara uflebamosilma pirma, rom misi 

qceva mowonebad iqneba aRqmuli. saqarTvelos uzenaesma sasamarT-

lom mowonebad miiCnia kreditoris mier qonebis dabrunebis Taobaze 

memorandumis gaformeba im pirTan, romelsac movalem gadasca es 

qoneba.46 

rac Seexeba garigebis baTilobis codnas (an gaufrTxileblobiT 

arcodnas), winaaRmdegobrivi qceva iqneboda (venire contra factum pro-
prium-is principis darRveva), Tu nebis gamomxatveli uars ityoda im 

garigebis namdvilobaze, romlis mosawonebladac da namdvilobisaT-

visac cota xnis win yvelaferi gaakeTa.47 am konteqstSi mxolod Tan-

mimdevrulia, rom gadamwyveti ar iyos, arc nebis adresatis codna, 

rom garigeba mowonebas saWiroebs.48 

ipoTekis daTmoba Cveulebriv Seicavs cedentis konkludentur 

miniSnebas imasTan dakavSirebiT, rom cesioners SeuZlia Tavisuflad 

gankargos es ufleba.49 nivTis pirobadebuli sakuTrebis uflebiT 

gasxviseba Cveulebriv iTvaliswinebs myidvelis uflebas, es nivTi 

kidev gaasxvisos sxva pirze, Tu myidveli profesiulad aris dakave-

43 Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 396.

44 BGH NJW 1982, 1036.
45  ix. mux. 52 me-14 veli; kereseliZe, uzogadesi cnebebi, 2009, gv. 240.

46 saqarTvelos uzenaesi sasamarTlos 2015 wlis 30 oqtombris ganCineba №as-784-751-2014.

47 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 7.
48 BGH NJW 1982, 1036.
49 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 13.

giorgi rusiaSvilimuxli 99

28

29

30



560

buli nayidi nivTebis gadayidviT. Tu samewarmeo sazogadoebis part-

niorebi axal partniorad aRiareben pirs, romelsac yofilma part-

niorma Tavisi wili dauTmo, maSin aq SesaZlebelia konkludenturi 

Tanxmobis amokiTxva am wilis daTmobasTan dakavSirebiT.50 arasrulw-

lovnisa (65) da rwmunebulebis gareSe moqmedi warmomadgenlis SemTx-

vevaSi (111), Tu uflebamosili piri ganaxorcielebs garigebiT gaT-

valiswinebul Sesrulebas51 (Sdr. detalurad mux. 101 24-e veli), an, 

piriqiT, moiTxovs meore mxarisagan am Sesrulebis ganxorcielebas,52 

aqac SeiZleba ikiTxebodes am garigebebis konkludenturi mowone-

ba. magaliTad, nivTis miwodeba, gadaxda,53 sesxis SemTxvevaSi pro-

centebis dafarva54 da a. S. warmoadgens konkludentur mowonebas. 

xelSekrulebis daTmobisas, romelic moTxovnis daTmobisagan gansx-

vavdeba imiT, rom Camnacvlebeli srulad ikavebs Canacvlebulis sax-

elSekrulebo poziciebs, Tu kontrahenti iTxovs Sesrulebas axali 

kontrahentisagan, aqac ikiTxeba xelSekrulebis daTmobis mowoneba.55 

germanuli sasamarTlo praqtikis mixedviT,56 Tu gamyidveli moix-

mars arauflebamosili warmomadgenlis mier dadebuli nasyidobidan 

miRebul Tanxas, mxolod es calke aRebuli ar CaiTvleba garigebis 

mowonebad, Tumca amis sapirispirod, Sesrulebis miReba da misi ga-

moyeneba ukve warmoadgens mowonebas. 

 

4. dumili

 

dumili, iseve rogorc sxva SemTxvevebSi, aqac ver CaiTvleba 

konkludenturad gamoxatul Tanxmobad. gamonaklisis saxiT dumils 

SeiZleba mieniWos konkludenturi nebis gamoxatvis mniSvneloba, 

rodesac uflebamosili piri valdebuli iyo sxva SemTxvevaSi calsax-

ad ganecxadebina Tanxmobaze uari.57 magaliTad, Tu arauflebamosili 

warmomadgeneli mogvianebiT SeiZens warmomadgenlobiT uflebamo-

silebas, rac am momentidan aniWebs mas garigebis mowoneba-armow-

onebis uflebas, misi dumili xangrZlivi drois ganmavlobaSi CaiT-

vleba dadebuli garigebis konkludentur mowonebad.58 germanuli 

sasamarTlo praqtikis mixedviT dumiliT konkludenturi mowonebis 

50 BGH NJW-RR 2006, 1414.
51  saqarTvelos uzenaesi sasamarTlos 2015 wlis 07 oqtombris ganCineba № as-483-457-2015; 

saqarTvelos uzenaesi sasamarTlos 2001 wlis ganCineba № 3k/382-01.

52 BGH NJW 2003, 2160.
53 BGH NJW-RR 1990, 1251.
54 OLG Zweibrucken OLGR 2000, 336.
55 OLG Dusseldorf BeckRS 2009, 25233.
56 OLG Dusseldorf NZM 2005, 909.
57 OLG Brandenburg BeckRS 2010, 8958.
58  OLG Karlsruhe VersR 1992, 1364, ra Tqma unda, am SemTxvevaSi Tavad warmodgenilis mier 

uflebamosilebis miniWebaSic ikiTxeba konkludenturi mowoneba (27-e da Semdgomi ve-

lebi).
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magaliTs warmoadgens meuRlis mier warmomadgenlobiTi uflebamo-

silebis gareSe meore meuRlis saxeliT garigebis gadeba, rodesac 

es ukanaskneli ar uaryofs am garigebas.59 saqarTvelos uzenaesma 

sasamarTlom Tanxmobad miiCnia mxareTa dumili, roca maT icod-

nen wilebis nasyidobisa da dagiravebis Sesaxeb, Tumca notariusTan 

amaze pretenzia ar gamouTqvamT.60 

5. nebis nakli da aranamdvilobis sxva mizezebi 

a) uflebis borotad gamoyeneba 

nebarTvis, iseve rogorc rwmunebulebis, borotad gamoyeneba 

dauSvebelia. amgvarad, gankargva moculi aRar aris uflebis mflobe-

lis winaswari TanxmobiT, Tu uflebamosili piri miniWebul uflebas 

_ gankargos nivTi sakuTari saxeliT _ calsaxad borotad iyenebs.61 

b) Secileba

Tanxmobas, rogorc yvela sxva calmxriv garigebas, SeiZleba ax-

asiaTebdes nebis nakli, rac iZleva misi Secilebis SesaZleblobas 

Secdomis, motyuebis an iZulebis zogadi safuZvliT, Sesabamisi 

winapirobebis arsebobisas, Tumca nebarTvis gamoxmoba, me-100 mux-

lis Tanaxmad, yovelTvis SeiZleba garigebis dadebamde, ris gamoc 

Secilebis aucilebloba, Cveulebriv, ar arsebobs. gamonaklisis sax-

iT, Tu garigebiT (ix. mux. 100 me-13 veli) an kanonis safuZvelze 

gacemulia gamouxmobadi nebarTva an saqme exeba mowonebis (101) gaqa-

rwylebas, dgeba swored Secilebis gamoyenebis aucilebloba.

nebarTvis abstraqtuli xasiaTis gamo im saxelSekrulebo urTi-

erTobis nakli, romlisaTvisac gaicema Tanxmoba, avtomaturad ar 

aisaxeba mis namdvilobaze (1-li veli).62 Tumca sxva mxriv, daTanx-

mebulis Secdoma Tanxmobasavaldebulo mTavari (saxelSekrulebo) 

urTierTobis saxesa da SinaarsTan dakavSirebiT, magaliTad, nivTis 

arsebiT TvisebasTan dakavSirebiT, Tanxmobis garigebis farglebSi 

aris ara mxolod umniSvnelo Secdoma motivSi (ix. mux. 73 mux. 31), 

aramed Secdoma SinaarsSi 73 b) muxlis mixedviT. Tu Secdoma mTavari 

garigebis farglebSi mxolod motivSi umniSvnelo Secdomad iTvle-

ba, is aseve umniSvneloa nebarTvis farglebSic.

Secilebis adresati aris Tanxmobis mimRebi piri. germanul iurid-

iul literaturaSi gabatonebuli mosazrebis mixedviT,63 ar aris au-

59 OLG Karlsruhe VersR 1992, 1363.
60 saqarTvelos uzenaesi sasamarTlos 2001 wlis 26 oqtombris ganCineba №3k/613-01.

61 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 16.
62 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 18.
63 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 19.
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cilebeli Secilebis gacxadeba aseve meore mxaris, maT Soris arc 

Tanxmobis mimRebis kontrahentis winaSe. 

mesame piris mxridan motyuebisas gasaTvaliswinebelia, rom Tanx-

mobis ukuqceviTi ZaliT gauqmebasTan erTad qarwyldeba aseve misi 

meSveobiT dadebuli mTavari garigeba, ris gamoc aucilebelia 

Tanxmobis safuZvelze namdvilad qceuli garigebis kontrahentmac 

icodes motyuebis Sesaxeb.64 es wesi moqmedebs im SemTxvevaSic, rode-

sac Tanxmoba mxolod daTanxmebulsa da Tanxmobis adresats Soris 

Sida urTierTobaSi gacxadda.65 Tumca es gadawyveta mTlianobaSi uk-

usagdebia (ix. mux. 83-e muxlis koment. veli 20).

daTanxmebuli da SemdegSi Semcilebeli valdebulia aunazRauros 

ziani mTavari garigebis kontrahents, damoukideblad imisa, Tu vis 

winaSe gacxadda Secileba.66 am mTavari garigebis mixedviT ganisaz-

Rvreba zianis anazRaurebis moculoba.

III. Tanxmobis forma (99 II)

1. formis Tavisuflebis principi 

 

Tanxmoba, iseve rogorc rwmunebuleba (107 II), ar saWiroebs Tanx-

mobasavaldebulo garigebisaTvis dadgenil formas (99 II), rac Tav-

isTavad imis mtkicebulebacaa, rom Tanxmoba damoukidebelia ZiriT-

adi garigebisgan.67 germanul samarTalSi, identuri normatiuli 

wanamZRvrebis pirobebSi, gamoTqmuli mosazrebis Tanaxmad,68 es wesi 

ar moqmedebs, Tu garigebis formasavaldebuloba ganpirobebulia 

gafrTxilebis funqciiT (ix. mux. 68 me-3 veli) an saqme exeba gamoux-

mobad nebarTvas. am orive SemTxvevaSi aucilebelia Tanxmobis gace-

ma mTavari garigebisaTvis gaTvaliswinebuli formiT. es mosazreba 

ukusagdebia69 da mas verc rwmunebulebis formasavaldebulobasTan 

dakavSirebul identur problematikaze miTiTeba gaamarTlebs, rad-

gan daTanxmebuli mesame piri, ar xdeba ra warmodgenilisagan gansx-

vavebiT uSualod garigebis mxare, ar saWiroebs am intensivobis ga-

frTxilebas. garda amisa, TiTqmis yvela formis danawesis mizans 

mxaris gafrTxileba warmoadgens da xsenebuli daSveba 99 II muxlis 

mniSvnelobas nulamde daiyvanda. amasTan, gaugebari iqneboda im 

gansakuTrebuli danawesebis (me-40 veli) funqcia, romlebic Tanx-

mobis formasavaldebulobas gansazRvraven, Tu Tanxmoba mxolod 

64 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 20.
65 BGH NJW 98, 532.
66 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 21.
67  zoiZe, sk-is komentari, wigni I, 2002, mux. 99, gv. 270.

68 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 22.
69 BGH NJW 1994, 1344.
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gafrTxilebis funqciaze miTiTebiT SeiZleba gveqcia formasaval-

debulod.

uZrav qonebasTan dakavSirebuli garigebebis SemTxvevaSi german-

uli sasamarTlo praqtika70 erTmaneTisagan mijnavs materialur da 

(sajaro reestris) procedurul mxares. arauflebamosili warmo-

madgenlis (ganmkargavis) qmedebis mowoneba, marTalia, ar saWiroebs 

Tavad am garigebisaTvis aucilebel formas (mag., 183, 234, 243, 247 II, 

289 I), Tumca 3111 I muxlis mixedviT registraciisaTvis aucilebelia 

ara mxolod garigebis, aramed aseve mowonebis werilobiTi formiT 

wardgena. am gadawyvetis gaziareba sajaro reestris proceduru-

li Taviseburebebidan da miznidan gamomdinare qarTul praqtikaSic 

uTuod aucilebelia.

mcire CamonaTvali formasavaldebulo garigebebTan dakavSire-

biT gacemuli araformasavaldebulo Tanxmobisa (germanuli sasa-

marTlo praqtikis mixedviT71) Semdegia: uZravi nivTis gasxvisebasTan 

dakavSirebuli Tanxmoba namdvilobisaTvis (gansxvavebiT sanivTo 

uflebis registraciisagan, 38-e veli) ar saWiroebs 323-e muxliT 

gaTvaliswinebul formas.72 arauflebamosili warmomadgenlis mier 

werilobiT dadebuli Tavdeboba uflebamosil pirs SeuZlia formis 

daucvelad (892) moiwonos,73 iseve rogorc saqorwino xelSekruleba 

_ 1174-e muxliT gaTvaliswinebuli formis daucvelad.74 arasrul-

wlovans SeuZlia srulwlovanebis miRwevasTan erTad formis daucve-

lad moiwonos mis mier formis dacviT dadebuli Sps-is wilis mopo-

vebis garigeba, romelic am momentamde meryevad baTilia.75 mewarmeTa 

Sesaxeb kanonis 43 II muxliT gaTvaliswinebuli formis dacvas ar saW-

iroebs aseve arauflebamosili warmomadgenlis mier wilis daTmobis 

mowoneba.76 

 

2. formasavaldebulo Tanxmoba

 

miuxedavad 99 II muxliT gaTvaliswinebuli formis Tavisuflebis 

principisa, Tanxmoba mTel rig SemTxvevebSi mainc saWiroebs formis 

dacvas. magaliTisaTvis ix.: 307 III, 844 II, 945, I, 1108 II, 1251, 1411, 1501 mux-

lebi.

70 BGH NJW 1959, 883.
71 gadmoRebulia: Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 23.
72 BGH NJW 1994, 1344.
73 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 23.
74 BGH NJW 1998, 1857.
75 BGH NJW 1980, 1842.
76  Sdr. arauflebamosili warmomadgenlis mier Sps-is damfuZnebeli xelSekrulebis Secv-

lis formis daucvelad mowonebasTan dakavSirebiT Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 
Rn. 23.
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IV. Tanxmobaze uari

99 I muxlSi kanonmdebeli Tanxmobasa da masze uars erTmaneTis 

gverdigverd ayenebs da maTze erTsa da imave principebs avrcel-

ebs.77 Tanxmobaze uaric, Tanxmobis msgavsad, warmoadgens calmxriv 

miRebasavaldebulo nebis gamoxatvas,78 romlis misvlasTan erTadac 

meryevad79 baTili mTavari garigeba sabolood aranamdvili xdeba.80 is 

unda gacxaddes rogorc saboloo uari garigebaze, rac saeWvoobisas 

ganmartebis meSveobiT dgindeba. Tu Tanxmobaze uflebamosili piri 

mxolod droebiT acxadebs uars mis gacemaze da SesaZleblad miiC-

nevs mogvianebiT azris Secvlas, es ar CaiTvleba uarad 99 I muxlis 

gagebiT.81 

Tanxmobis msgavsad, aseve masze uaris gacxadeba SeiZleba rogorc 

erTi, ise meore mxaris winaSe (99 I) da is ar saWiroebs mTavari garigeb-

isaTvis dadgenil formas (99 II).

uari unda iyos gamouxmobadi,82 rac gamomdinareobs misi funqci-

idan: Tanxmobis moTxovna xdeba garigebis meryevad baTili mdgomare-

obis calsaxad gadasawyvetad, es ki azrs dakargavda, Tu yovelT-

vis iqneboda SesaZlebeli am calsaxad gadawyvetili mdgomareobis 

ukuqceva. Tumca, saboloo jamSi, es gamouxmobadoba ganeitrale-

bulia imiT, rom uari garigebis dadebamde nebismier momentSi Sei-

Zleba Seicvalos TanxmobiT da aseve SesaZlebelia Tanxmobis gareSe 

dadebuli garigebis mogvianebiT mowonebac. 

uari Secilebadia zogadi wesebis mixedviT (72-89), Tumca uaris 

nebismier momentSi Secvlis gamo, misi sacilooba praqtikulad 

umniSvneloa.

V. Tanxmoba calmxriv garigebaze, 99 III

1. Tanxmobis gareSe dadebuli calmxrivi garigebis aranamdviloba 

 

99 III muxli exeba calmxriv garigebaze Tanxmobas. miuxedavad imisa, 

rom termini „calmxrivi“ am danawesSi naxsenebi ar aris, es gamomdin-

areobs 66-e muxlze miTiTebidan, romelic mxolod calmxriv garige-

bebs exeba, da qarTuli danawesis germanuli analogidan (gsk-is 182 

III paragrafi).

germanul sasamarTalo praqtikasa da iuridiul literaturaSi 

77 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 25.
78  zoiZe, sk-is komentari, wigni I, 2002, mux. 99, gv. 268-269.

79  zoiZe, sk-is komentari, wigni I, 2002, mux. 99, gv. 269.

80 BGH NJW 1982, 1099.
81 BGH WM 1964, 879.
82 BGH NJW 1954, 1155.
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gabatonebuli mosazrebis Tanaxmad,83 Tanxmobasavaldebulo calmx-

rivi garigeba, Tu is ideba winaswari nebarTvis gareSe, aranamdvilia, 

rac emyareba 66 1 muxlSi dafiqsirebuli principis ganzogadebas da 

ganpirobebulia mimRebis interesiT Tavidanve calsaxad iyos gaT-

viTcnobierebuli samarTlebriv mdgomareobaSi, romlis Secvlac mas 

ar ZaluZs _ dadebisTanave icodes namdvilia Tu ara garigeba. aqedan 

gamomdinareobs nebarTvis gareSe dadebuli calmxrivi garigebis 

mowonebis mniSvnelovnad SezRudva, rac qarTul samarTalSic ga-

saziarebelia. Tu amis sapirispirod nebis gamomxatveli amtkicebs 

nebarTvis arsebobas da mimRebi pretenzias ar gamoTqvams, garigeba 

mowonebaunariani unda iyos.84 

2. meore mxaris uari calmxriv garigebaze

 

99 III, 66 1, 2 muxlebis Tanaxmad, aranamdvilia calmxrivi garige-

ba, miuxedavad nebarTvis arsebobisa, Tu misi damdebi am nebarTvas 

ar warmoadgens werilobiTi formiT (66 III) da mimRebi garigebaze am 

safuZvliT dauyovnebliv ityvis uars.85 werilobiTi forma SeiZleba 

Caanacvlos eleqtronulma formam (ix. mux. 69 22-e veli). garigebaze 

uarSi mis safuZvlad unda mieTiTos werilobiTi nebarTvis ararse-

boba86 da zogadad, uarzec vrceldeba nebis gamoxatvis ganmartebis 

wesebi (52). garigebaze uari gamoricxulia, Tu Tanxmobis uflebis 

mqonem nebis adresats Seatyobina sakuTari nebarTvis Sesaxeb.

83 Sdr. BGH NJW-RR 2003, 303.
84 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 182 Rn. 33.
85 BAG NJW 2004, 2612.
86 BAG NZA 2003, 909.
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muxli 100. winaswar gacemuli Tanxmoba (nebarTva)

winaswar gacemuli Tanxmoba (nebarTva) SeiZleba garigebis dadebam-

de gauqmdes, Tuki mxareebi sxva rameze ar SeTanxmebulan. Tanxmobis (ne-

barTvis) gauqmebis Sesaxeb unda ecnobos orsave mxares.

I. zogadi debulebebi .................................................................................... 566 

II. nebarTvis gauqmeba .................................................................................... 566 

1. gauqmebis SesaZlebloba ........................................................................ 566 

2. gauqmebis gacxadeba (gamoxmoba) ........................................................... 567 

3. gamoxmobis momenti ................................................................................ 568 

4. gamoxmobis „gamoxmoba“ ......................................................................... 568 

III. nebarTvis gaqarwylebis sxva SemTxvevebi .............................................. 568 

IV. nebarTvis gauqmebis gamoricxva ............................................................. 569

V. samarTlebrivi Sedegebi ........................................................................... 570

I. zogadi debulebebi

nebarTva aris uflebamosili piris mier gamoTqmuli winaswari 

Tanxmoba Tanxmobasavaldebulo garigebasTan dakavSirebiT da amg-

varad, axlos dgas rwmunebulebis miniWebasTan,1 Tumca misi identuri 

ar aris (ix. mux. 99 me-6 veli). amgvarad, warmoadgens ra iseT Tanx-

mobas, romlis gacxadebac xdeba manam, sanam garigeba daidebodes _ 

Sesruldeba am garigebis Semadgenloba _ garigebis dadebasTan er-

Tad gamoTqmuli Tanxmobac nebarTvad unda CaiTvalos.2 sakuTrebis 

gadacemis sxvadasxva aqts Soris gamoTqmuli Tanxmobac, magaliT-

ad, garigebis dadebasa da 186 I muxliT gaTvaliswinebul gadacemas 

Soris, nebarTvad iTvleba.3 

nebarTvasavaldebulo garigeba, anu iseTi Tanxmobasavaldeb-

ulo garigeba, romlis mowonebac SeuZlebelia, aranamdvilia, Tu 

misi dadeba xdeba am nebarTvis gareSe (59 I). es ZiriTadad calmxrivi 

garigebebis SemTxvevaSi gvaqvs saxeze (ix. mux. 99, 45-e veli). 

II. nebarTvis gauqmeba

1. gauqmebis SesaZlebloba

nebarTvis, iseve rogorc warmomadgenlobis (109 b)) gamoxmoba 

mTavari garigebis dadebamde, Cveulebriv, SeuzRudavad aris Sesa-

Zlebeli,4 damoukideblad imisa, is gacxadebulad gaica Tu konklu-

1 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 3. Aufl., 1979, 896.
2 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 183 Rn. 1.
3 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 183 Rn. 1. 
4  zoiZe, sk-is komentari, wigni pirveli, mux, 99, gv. 272.

1

2
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denturi moqmedebiT.5 am gadawyvetis ukan dgas is mosazreba, rom 

daTanxmebuli ar unda SeiboWos mis mier gacemuli nebarTviT imaze 

ufro adre, vidre mTavari garigebis mxareebi SeiboWebodnen.6 

2. gauqmebis gacxadeba (gamoxmoba)

nebarTvis gamoxmoba, iseve rogorc misi gacxadeba, xdeba calmx-

rivi miRebasavaldebulo nebis gamoxatviT, romelic namdvilia adre-

satTan mis misvlasTan erTad.7 misi gacxadeba SesaZlebelia aseve 

konkludenturi moqmedebiTac.8 

Tavisebureba mdgomareobs imaSi, rom nebarTvis miniWebisagan 

gansxvavebiT, misi gauqmebis Sesaxeb orive mxares unda ecnobos. 

Tu kanonieri warmomadgeneli arasrulwlovans gaatans fuls Ses-

abamisi nivTis sayidlad (65 I), maSin misi gamoxmobis Sesaxeb unda 

Seatyobinos ara mxolod arasrulwlovans, aramed aseve mis kontra-

hentsac. amgvarad, uzrunvelyofilia mTavari garigebis orive mx-

aris interesebis dacva.9 arasrulwlovnis kontrahenti xedavs ra 

kanonieri warmomadgenlis gadacemul fuls (da SesaZlebelia aseve 

mis werilobiT Tanxmobas), uCndeba ndoba imasTan dakavSirebiT, rom 

arasrulwlovans aqvs Sesabamisi nebarTva. anu, saboloo jamSi, ne-

barTvis gacemiT warmoSobili ndobis momentis gaqarwylebisaTvis ar 

kmara misi mxolod erTi mxaris mimarT gamoxmoba. amitomac kanoni 

iTvaliswinebs gauqmebis Sesaxeb orive mxarisaTvis Setyobinebis au-

cileblobas. Tumca, meore mxriv, problemuria gamoxmoba im SemTx-

vevaSi, rodesac meore mxare saerTod ar aris cnobili _ vis winaSe 

unda gamoixmos kanonierma warmomadgenelma nasyidoba, rodesac ar 

icis, Tu romel maRaziaSi apirebs arasrulwlovani nivTis SeZenas? am 

problemis Tavidan acilebis mizniT me-100 muxliT gaTvaliswinebu-

li orive mxaris savaldebulo Setyobinebis wesi mxolod maSin unda 

gamoviyenoT, rodesac mTavari garigebis orive monawile cnobilia. 

sxva SemTxvevaSi sakmarisad unda miviCnioT, Tu nebarTvis gamomx-

mobi yvelafers gaakeTebs, raTa mimRebis kontrahents ar gauCndes 

nebarTvis arsebobis ndoba. rodesac mimRebma Setyobinebis gareSec 

icoda gamoxmobis Sesaxeb, an ar iyo saxeze sakmarisi safuZveli ne-

barTvis arsebobis varaudisaTvis, ar arsebobs me-100 muxliT gaT-

valiswinebuli wesis brmad gamoyenebis aucilebloba.

calmxrivi garigebis dadebisas nebarTvis gamoxmobis Sesaxeb unda 

ecnobos nebis gamoxatvis adresats. miuxedavad imisa, rom is ar war-

5 RGZ 133, 254.
6 Bub, in Beck OK BGB, 39. Aufl., 2016, § 183 Rn. 1.
7  zoiZe, sk-is komentari, wigni I, mux. 99, gv. 272.

8 RGZ 133, 253.
9  zoiZe, sk-is komentari, wigni I, mux. 99, gv. 272.
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moadgens teqnikuri gagebiT meore mxares, normis miznidan gamomdin-

are, aq misi analogiiT gamoyeneba marTebuli Cans.

nebarTvis gacemasTan dakavSirebuli sxva principebi gamoiyeneba 

aseve misi gamoxmobisaTvisac ix. 99-e muxlis komentari.

3. gamoxmobis momenti

gacemuli nebarTvis gamoxmoba SesaZlebelia im garigebis dade-

bamde, romlis namdvilobisaTvisac gaica nebarTva. es gulisxmobs am 

mTavari garigebis yvela winapirobis Sesrulebas.10 nivTis gasxviseb-

is nebarTvis gamoxmoba SeiZleba nasyidobisa da sanivTo SeTanxmebis 

dadebis Semdegac ki, Tu SemZens jer ar gadascemia nivTze mflo-

beloba (186 I).11 Tumca gamoxmoba gamoricxulia, Tu gadacema xdeba 

mesame pirisagan mflobelobis moTxovnis uflebis daTmobis meSve-

obiT, am moTxovnis uflebis daTmobasTan erTad.12 uZravi nivTebis 

SemTxvevaSi gamoxmoba ukve SeuZlebelia sajaro reestrSi Sesabamisi 

gancxadebis wardgenis Semdeg.13 germanul samarTalSi am mosazre-

bas asabuTeben warmomadgenlobis samarTalTan paraleliT, rodesac 

sanivTo garigebis formis daucvelad dadebasa da uZrav nivTze sa-

kuTrebis gadacemis sxva winapirobebis Sesrulebamde, rwmunebulebis 

gaqarwyleba xels ar uSlis sakuTrebis gadasvlas. 

Tuki nebarTva gamcemma gamoixmo garigebis dadebamde, Tumca me-

ore mxares samomavlo kontrahentis ndobiT ukve ganxorcielebuli 

aqvs garkveuli mosamzadebeli samuSaoebi, mas SeiZleba warmoeSvas 

zianis anazRaurebis moTxovna 317 II muxlis Sesabamisad.14 

4. gamoxmobis „gamoxmoba“

erTxel gacemuli nebarTvis Tavidan gacema yovelTvis SesaZlebe-

lia garigebis dadebamde, iseve rogorc am garigebis mowoneba, misi 

nebarTvis gareSe dadebis SemTxvevaSi.

III. nebarTvis gaqarwylebis sxva SemTxvevebi

marTalia, me-100 muxli nebarTvis gaqarwylebas mxolod misi 

gauqmebis meSveobiT iTvaliswinebs, Tumca SesaZlebelia misi gaqa-

rwyleba sxva safuZvliTac. nebarTva, romelic calmxriv garige-

bas warmoadgens, SeiZleba daidos gadadebis an gauqmebis pirobiT, 

10 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 183 Rn. 12.
11 BGH NJW 78, 696.
12 BGH BB 1961, 881.
13 BGH NJW 1998, 1484.
14  Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 395-

399; Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 407.
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aseve garkveuli vadiT, romlis gasvlis Semdegac is aranamdvilia. 

mTavari garigebis aranamdviloba, romlis dasadebadac gaica nebarT-

va, avtomaturad ar iwvevs nebarTvis gaqarwylebas, am ukanasknelis 

abstraqtuli xasiaTis gamo (ix. mux. 99, 1-li veli). amasTan, Tuki 

nebarTvis xangrZlivoba damokidebulia mxareTa Soris arsebul ur-

TierTobaze, misi dasrulebiT avtomaturad gauqmebulad CaiTvleba 

nebarTvac.15

nebarTvis mimRebis gardacvalebasac ar mosdevs avtomaturad ne-

barTvis gaqarwyleba. es damokidebulia im urTierTobis xasiaTze, 

ris safuZvelzec xdeba nebarTvis gacema. Tu mas safuZvlad edo 

davalebis xelSekruleba, maSin nebarTva qarwyldeba marwmuneblis 

gardacvalebasTan erTad 109 d) muxlis analogiiT,16 Tumca SesaZle-

belia misi gadasvla nebarTvis mimRebis memkvidreebze 722 II muxliT 

gaTvaliswinebuli aucilebeli zomebisas. nebarTva yovelTvis qa-

rwyldeba, Tu is pirad xasiaTs atarebda. amisgan gansxvavebiT, ne-

barTva mimRebis gardacvalebis Semdegac ZalaSi rCeba, Tu mimRebs 

hqonda misi moTxovnis ufleba. magaliTad, Tu gamyidveli myidvels 

nivTis pirobadebuli sakuTrebis uflebiT gadacemisas, mas am nivTis 

Semdgomi gasxvisebis uflebas mianiWebs, es ufleba myidvelis memkv-

idrezec gadadis.17 

rac Seexeba sapirispiro SemTxvevas _ nebarTvis gamcemis gar-

dacvalebas _ am dros nebarTva Cveulebriv ZalaSi rCeba.18 Tu gamce-

mi mogvianebiT kargavs nebarTvis gacemis uflebamosilebas, es, Cveu-

lebriv, aqarwylebs manamde gacemul nebarTvas.19 

Tanxmobis gamcemi, romelsac gadaxdisuunarobis Sesaxeb gancxa-

debis warmoebaSi miRebis Taobaze sasamarTlos ganCinebis gamotan-

is momentidan meurvis Tanxmobis gareSe nebismieri garigebis dadeba 

(gadaxdisuunarobis saqmiswarmoebis Sesaxeb kanonis 21 II a) muxli) 

ekrZaleba, kargavs sakuTari qonebis gankargvis SesaZleblobas aseve 

sxva pirebis meSveobiTac (102) da Zaladakargulia amasTan dakavSire-

biT gacemuli nebarTvac.

IV. nebarTvis gauqmebis gamoricxva

nebarTvis gauqmebas SesaZlebelia gamoricxavdes kanoni, an es ga-

moricxuli iyos mxareTa SeTanxmebiT, iseve rogorc gamouxmobadi ne-

15  zoiZe, sk-is komentari, wigni I, mux. 99, gv. 271.

16 OLG Hamm NJW-RR 2003, 800.
17 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 183 Rn. 5.
18 Maier-Reimer, in Erman BGB, 14. Aufl. 2014, § 183 Rn. 2.
19 Medicus, Allgemeiner Teil des BGB, 10. Aufl., 2010, Rn. 1022.
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barTvis gacemiT.20 dasaSvebia gauqmebis konkludenturad gamoricx-

vac. saeWvoobisas, Tu nebarTvis gacema moxda mimRebis interesebSi, 

misi gamoxmoba dauSvebelia.21 amis magaliTs warmoadgens pirobadebu-

li sakuTrebis SemZenis ufleba, gaasxvisos nivTi misi profesiuli 

saqmianobis farglebSi. 

V. samarTlebrivi Sedegebi

 

nebarTvis gamoxmoba aqarwylebs mis namdvilobas da amis Semdeg 

dadebuli Tanxmobasavaldebulo garigeba, iseve rogorc zogadad, 

nebarTvis gareSe dadebis SemTxvevaSi, meryevad baTilia, rac mxareebs 

jer kidev utovebs SesaZleblobas, gadaarCinon garigeba saTanado 

piris mxridan mowonebis mopovebis gziT.22 nebarTvis mimRebis kon-

trahentis ndobis dacvidan gamomdinare, nebarTva unda darCes Zala-

Si, sanam ar moxdeba gamoxmobis uSualod mis winaSe gacxadeba me-100 

muxlis mixedviT (me-4 veli). magaliTad, yovelTvis, rodesac gace-

mulia nebarTvis sabuTi, is ZalaSia am sabuTis dabrunebamde. 

20 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 183 Rn. 16.
21 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 183 Rn. 16.
22  zoiZe, sk-is komentari, wigni I, mux. 99, gv. 271-272.

muxli 100giorgi rusiaSvili

14



571

muxli 101. Semdgomi Tanxmoba (mowoneba)

Semdgom Tanxmobas (mowonebas) ukuqceviTi Zala aqvs garigebis 

dadebis momentidan, Tu sxva ram ar aris dadgenili.

I. zogadi debulebebi .....................................................................................571

1. normis mizani da Sinaarsi ......................................................................571

2. gamoyenebis sfero ..................................................................................572

II. samarTlebrivi mdgomareoba garigebis mowonebamde .................................573

1. nebarTvis gareSe dadebuli Tanxmoba-

   savaldebulo garigeba ...........................................................................573
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b) calmxrivi garigeba ............................................................................573

2. meryevad baTili mdgomareoba ...............................................................574

a) meryevad baTili mdgomareobis xangrZlivoba ................................574

b) vadiani garigebis mowoneba ...............................................................574

III. mowonebis winapirobebi .............................................................................575

1. mowonebis Sinaarsi ..................................................................................575

2. mowonebis momenti ..................................................................................576

a) uflebamosileba mowonebis misvlis 

   momentisaTvis .....................................................................................576

b) gamonaklisi da moTxovnis ufleba 982 I, 

   II muxlis mixedviT ..............................................................................577

g) gadaxdisuunarobis Sesaxeb gancxadebis 

   warmoebaSi miReba ...............................................................................578

d) konkludenturi mowoneba valdebulebis

    SesrulebiT........................................................................................578

IV. mowonebis samarTlebrivi Sedegebi .........................................................579

1. mowonebis retrospeqtiuli (ukuqceviTi) Zala ..................................579

a) mavaldebulebeli garigeba ...............................................................579

b) calmxrivi garigebebi.........................................................................579

g) gankargviTi garigeba .........................................................................580

2. mowonebis prospeqtiuli Zala ..............................................................581 

I. zogadi debulebebi

1. normis mizani da Sinaarsi

 mowoneba aris Tanxmobasavaldebulo garigebis dadebis Semdeg 

gamoTqmuli Tanxmoba.1 is ar warmoadgens mxolod droSi gadaweul 

nebarTvas, aramed struqturulad da funqciurad damoukidebel sa-

1  zoiZe, sk-is komentari, wigni I,  mux. 101, gv. 273.

1
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marTlebriv figuras.2 nebarTvisagan gansxvavebiT, romelic uSual-

od ar gardaqmnis samarTlebriv mdgomareobas da mxolod samomav-

lo efeqtiT Semoifargleba, mowonebas aqvs uSualo samarTlebrivi 

Sedegebi mxareebisaTvis da aseve mTel rig SemTxvevebSi Tavad mom-

woneblisaTvisac (111, 102 II). mowonebas aucileblad unda axasiaTeb-

des gare efeqti _ Tanxmobasavaldebulo garigebis namdvilad qceva, 

winaaRmdeg SemTxvevaSi is ver CaiTvleba mowonebad.3 mowoneba ukve 

dadebuli garigebis namdvilad qcevis meqanizmi da ara axal garige-

baze gamoTqmuli Tanxmobaa,4 amitomac is jer kidev arsebul garige-

bas unda exebodes _ garigebis dasrulebis Semdgom mowoneba uSedego 

xdeba (Tumca Sdr. 28 veli).5 garda amisa, mocemuli danawesi mowone-

bas aniWebs ukuqceviT Zalasac, radgan miiCnevs, rom Tu Tanxmobasav-

aldebulo garigebis mxareebs dadebis Semdeg misi namdviloba surT, 

es namdviloba nasurvebia, rogorc wesi, dadebis momentidanve.6 

erTxel gacemuli mowonebis gamoxmoba adresatTan misi misvlis 

Semdeg SeuZlebelia. es gamomdinareobs ara imdenad ukudaskvniT me-

me-100 muxlidan, ramdenadac mowonebis zogadi funqciidan, SesZinos 

garigebas samudamo (gamouxmobadi) namdviloba. garda amisa, calmx-

rivi garigebis da zogadad, nebis gamoxatvis gamoxmoba SeuZlebelia 

misi misvlis Semdeg, Tu amas kanoni specialurad ar iTvaliswinebs.7 

2. gamoyenebis sfero

101-e muxli, romelic awesebs mowonebis ukuqceviT efeqts, praq-

tikuli TvalsazrisiT, yvelaze mniSvnelovani normaa Tanxmobis Tav-

idan.8 gasaTvaliswinebelia, rom garigebis mowoneba SeuZlebelia, Tu 

mas win uswrebda calsaxa da saboloo uari mowonebaze.9 mowonebis 

ukuqceviTi Zala, saboloo jamSi, warmoadgens mxareTa savaraudo 

interesis yvelaze metad Sesatyvis, Tumca mainc mxolod da mxolod 

zogad wess, saidanac dasaSvebia uamravi gamonaklisi, swored mxareTa 

am interesidan gamomdinare.10 

sxva SemTxvevaSi ZalaSi rCeba zogadad TanxmobasTan da aseve ne-

barTvasTan dakavSirebiT Camoyalibebuli principebi ix. 99-e da me-100 

muxlebis komentari.

2 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 1.
3 LAG Thüringen BeckRS 2011, 65685.
4  zoiZe, sk-is komentari, wigni I, mux. 101, gv. 273.

5 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 408.

6 Bub, in Beck OK BGB, 39. Aufl., 2016, § 184 Rn. 1.
7  Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 2; Bub, in Beck OK BGB, 39. Aufl., 2016, § 184 Rn. 1.
8  zoiZe, sk-is komentari, wigni I, mux. 101, gv. 273.

9 Bub, in Beck OK BGB, 39. Aufl., 2016, § 184 Rn. 1.
10  zoiZe, sk-is komentari, wigni I, mux. 101, gv. 273.
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II. samarTlebrivi mdgomareoba garigebis mowonebamde

1. nebarTvis gareSe dadebuli Tanxmobasavaldebulo garigeba

a) zogadi

 

Tu Tanxmobasavaldebulo garigeba ideba Sesabamisi nebarTvis ga-

reSe, is meryevad baTilia (ix. mux. 99 me-2 veli) da misTvis namd-

vilobis miniWebis erTaderTi saSualeba misi mowonebaa.11 mowoneba 

meryevad baTil garigebas ver aqcevs namdvilad, Tu garigeba aranam-

dvilia Tanxmobis ararsebobis garda sxva safuZvliTac, an Tanxmobis 

gacema SesaZlebeli iyo mxolod nebarTvis formiT.12 

miuxedavad imisa, rom meryevad baTili garigeba ar aris namdvili 

da ar warmoSobs Sesabamis samarTlebriv Sedegebs,13 is mainc gansx-

vavdeba Tavidanve arara garigebisagan ara mxolod imiT, rom misi mow-

onebaa SesaZlebeli, aramed imiTac, rom mxares calmxrivi nebis ga-

moxatviT aRar SeuZlia misgan gaTavisufleba. es ufleba mas mxolod 

kanoniT gaTvaliswinebul gamonaklis SemTxvevebSi aqvs (64, 112). 

ra Tqma unda, yovelTvis aris SesaZlebeli garigebis meryevad 

baTili mdgomareobis dasruleba mxareTa urTierTSeTanxmebis safuZ-

velze misi gauqmebiT.

b) calmxrivi garigeba

 

rac Seexeba calmxrivi garigebis (ix. mux. 99 45-46-e velebi) mow-

onebis SesaZleblobas, amasTan dakavSirebiT mosazrebebi orad iyofa.

erTi mosazrebis Tanaxmad14 miCneulia, rom garda gamonaklisi 

SemTxvevebisa, rodesac kanoni Tavad gamoricxavs calmxrivi garigeb-

is mowonebis SesaZleblobas (66 1), yvela sxva SemTxvevaSi nebarTvis 

gareSe dadebuli Tanxmobasavaldebulo garigebis mowoneba SesaZle-

beli unda iyos da es garigebac am momentamde meryevad baTilia. am 

mosazrebis gasamyareblad uTiTeben im faqtze, rom 99 I, 101-e muxle-

bi calmxriv da ormxriv garigebebs Soris ar asxvaveben. 99 III muxlic 

mxolod 66-e muxlis me-2 da me-3 winadadebebze uTiTebs da ara am 

muxlis pirvel winadadebaze, sadac gamoricxulia arasrulwlovnis 

mier nebarTvis gareSe dadebuli calmxrivi garigebis namdviloba. 

garda amisa, mTavari ganmapirobebeli nebarTvis gareSe dadebuli 

calmxrivi garigebis dadebisTanave baTilobisa, aris (meryevad ba-

11  zoiZe, sk-is komentari, wigni I, mux. 101, gv. 273.

12 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 3.
13 Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 399.

14 Medicus, Allgemeiner Teil des BGB, 2010, Rn. 1018; OLG ZweibrOcken NJW-RR 1996, 711.
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TilobiT ganpirobebuli) gaurkveveli mdgomareobis Tavidan acile-

ba, romelic am nebis adresats sakuTari nebiT ar gamouwvevia da rom-

elzec mas zemoqmedebis saSualeba ar aqvs. Tumca am calmxrivi nebis 

gamoxatvis adresati, am mosazrebis Tanaxmad, sakmarisad SeiZleba 

iyos daculi imiT, rom meryevad baTilobis Sesaxeb Setyobis momen-

tidanve dauTqvams uflebamosil pirs vadas mowonebisaTvis, xolo, 

Tu Tavidanve icis, rom garigeba Tanxmobasavaldebulo iyo, maSin 

unda aitanos kidec es xsenebuli gaurkveveli mdgomareoba.15

es mosazreba, saboloo jamSi, aradamajerebelia. calmxrivi nebis 

gamoxatvis adresatis mxolod codna am garigebis Tanxmobasavaldeb-

ulobis Sesaxeb da uflebamosili pirisaTvis mowonebisaTvis vadis 

dawesebis SesaZlebloba, ver uzrunvelyofs misi interesebis sak-

marisad dacvas. amis gamo gasaziarebelia gabatonebuli mosazreba,16 

romlis mixedviTac calmxrivi garigeba mxolod maSin SeiZleba iyos 

meryevad baTili, rodesac adresatma icis, rom is Tanxmobasavaldeb-

uloa da pretenzias ar gamoTqvams. yvela sxva SemTxvevaSi is dadebis 

momentidanve baTilia. 

calmxrivi garigebis mowonebis ukuqceviT ZalasTan dakavSirebiT 

ix. 27-e veli.

2. meryevad baTili mdgomareoba

a) meryevad baTili mdgomareobis xangrZlivoba

kanoni (da Cveulebriv, ara mxareTa SeTanxmeba) ar iTvaliswinebs 

meryevad baTili mdgomareobis TavisTavad dasrulebis SesaZleblobas 

mxolod drois gasvlis Sedegad, rac niSnavs imas, rom uflebamosili 

piris mier garigebis mowonebis SesaZlebloba faqtobrivad droSi 

SeuzRudavia da misi gamoyeneba SesaZlebelia garigebis dadebidan 

xangrZlivi drois gasvlis Semdegac.17 mowonebasavaldebulo garige-

ba ar kargavs am unars mxolod imis gamo, rom mxare arafers akeTebs 

_ ar cdilobs mowonebis mopovebas _ gansakuTrebiT maSin, Tu mas 

amis valdebuleba ar ekisreba. 

b) vadiani garigebis mowoneba

Tu mowonebisaTvis gaTvaliswinebulia vada, am vadis gasvlis Sem-

deg garigebis mowoneba SeuZlebelia. garda amisa, germanuli sasa-

marTlo praqtika18 mowonebis SesaZleblobas gamoricxavs aseve im 

15 Bub, in Beck OK BGB, 39. Aufl., 2016, § 184 Rn. 1.
16 RGZ 146, 316; BAG NJW 1978, 75; BGHZ 11, 37; OGH NJW 1949, 671.
17 OLG Stuttgart NJW 1954, 36: SesaZleblad CaTvala garigebis 30 wlis Semdeg mowonebac ki.

18 Sdr. BGH NJW 1973, 1790.
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SemTxvevaSi, rodesac Tavad mowonebasavaldebulo garigeba iyo va-

diani da es vada uSedegod amoiwura, radgan vadis gasvlis Semdeg 

aRar arsebobs ukve Tavad es garigeba. miuxedavad am gadawyvetasTan 

dakavSirebiT gamoTqmuli kritikisa,19 es praqtika saqarTveloSic ga-

saziarebeli Cans.

calsaxaa, rom vadis gasvlis Semdeg mowoneba unda gamoiricxos, 

rodesac is ewinaaRmdegeba mTavari garigebis vadis daTqmis mizans. 

Tanxmobasavaldebulo gamosyidvis uflebis mowoneba SesaZlebelia 

mxolod 517 III muxliT gaTvaliswinebul vadaSi.20 damatebiTi vadis 

dawesebis mowonebac 394 II 1 da 405 I 1 muxlebis mixedviT SeuZlebelia 

am vadis gasvlis Semdeg.21 

igive wesi unda gavrceldes vadian ofertzec, romelic qarwyl-

deba im SemTxvevaSic ki, rodesac arauflebamosili warmomadgeneli 

mas miiRebs, magram warmodgenili mas Sesabamis vadaSi ar moiwonebs.22 

III. mowonebis winapirobebi

1. mowonebis Sinaarsi

mowonebiT xdeba garigebaze Tanxmobis gamoTqma misi dadebis Sem-

deg da unda exebodes am garigebis mTlian Sinaarss ise, rogorc mx-

areebma dades es garigeba, Tumca, Tu garigeba danawevrebadia, Ses-

aZlebelia misi nawilobrivi mowonebac mxareTa savaraudo nebisda 

Sesabamisad (62). mowonebis SezRudulad, pirobadadebulad an ganvr-

cobilad gacxadebis SemTxvevaSi saxeze gvaqvs masze uari (333 II), rom-

lis ganmartebac SesaZlebelia axali garigebis dadebis nebarTvad 

(52).23 mowonebaze Sesabamisad gamoiyeneba falsa demonstratio-s principi 

(ix. mux. 52 me-10 veli).24 

Cveulebriv, mowonebis, iseve rogorc yvela sxva calmxrivi 

garigebis dadeba, SeuZlebelia pirobadebulad. garda amisa, mowone-

bas _ nebarTvisgan gansxvavebiT _ aqvs pirdapiri gardaqmniTi efeq-

ti (uSualod warmoSobs an aqarwylebs uflebebs), rasTanac zogadad 

aseve SeuTavsebelia misi pirobadebulad gacxadeba.25 Tumca gamo-

naklisis saxiT pirobis daTqma dasaSvebia. magaliTad, raixis sasa-

marTlom26 dasaSvebad miiCnia valis gadakisrebis pirobadebulad 

mowoneba. gamomdinare iqidan, rom mowoneba Tanxmobasavaldebulo 

19 Sdr. Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 6.
20 BGH NJW 1960, 1805.
21 BGH NJW 2000, 506.
22 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 7.
23 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 10.
24 OLG Dusseldorf NJW-RR 1995, 784.
25 Bub, in Beck OK BGB, 39. Aufl., 2016, § 184 Rn. 4.
26 RG HRR 1928, Nr. 1559.
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garigebis namdvilobis winapirobaa, calsaxad SeuZlebelia iseTi 

mTavari garigebis mowonebis pirobadebulad gacxadeba, romelsac 

Tavad ar SeiZleba daedos piroba, magaliTad, calmxriv gardaqmniT 

garigebas (xelSekrulebis moSla, Secileba da a. S.).

germanul iuridiul literaturaSi kamaTis sagans warmoadgens, 

SesaZlebelia Tu ara mowonebis namdvilobis iseT gauqmebis pirobaze 

(97) damokidebulad qceva, romlis dadgomac meore mxari Zalaufleb-

is sferoSia. magaliTad, momwonebelma Tavisi mowonebis namdvilo-

ba damokidebuli gaxados meore mxaris sapirispiro Sesrulebaze, an 

nivTis gankargvidan miRebuli mogebis dabrunebaze (982 I).27 Tumca es 

mosazreba ukusagdebia samarTlebrivi stabilurobisa da sicxadis 

gamo. pirobis dadgoma mxolod arauflebamosili piris, magaliTad, 

arauflebamosili ganmkargavis xelSia, Tumca mowonebis efeqti exeba 

aseve nivTis am arauflebamosili pirisagan SemZensac, romlis inter-

esebSic dauSvebeli unda iyos pirobis dadebiT gamowveuli arasta-

biluroba.28 

2. mowonebis momenti

a) uflebamosileba mowonebis misvlis momentisaTvis

momwonebels is uflebamosileba, romlis gareSec dadebu-

li garigeba mxolod meryevad baTilia, unda hqondes ara mxolod 

garigebis dadebis, aramed mowonebis meore mxaresTan misvlis mo-

mentSic.29 mxolod am SemTxvevaSia SesaZlebeli garigebis meryevad 

baTili mdgomareobis dasruleba da misi namdvilad qceva. is, Tu 

vis aqvs konkretul momentSi garigebis mowonebis uflebamosileba, 

ganisazRvreba garigebis Sinaarsisa da misi Tanxmobasavaldebulobis 

ganmapirobebeli danawesidan gamomdinare.30 Tu arasrulwlovnis mier 

garigebis dadebis Semdeg icvleba misi kanonieri warmomadgeneli, ma-

Sin mowonebis uflebamosilebac mxolod am axal warmomadgenels aqvs 

da ara garigebis dadebis momentSi mis imJamindel warmomadgenels.31 

Tu arasrulwlovani srulwlovani xdeba, garigebis mowonebis au-

cileblobac qarwyldeba.

Tu, magaliTad, arauflebamosili piris mier ganxorcielebul 

gankargvas exeba saqme (102), romelic mesakuTrem unda moiwonos, es 

SesaZlebelia mxolod maSin, Tu piri mesakuTre iqneba ara mxolod 

gankargvis, aramed aseve mowonebis momentSic, radgan sxva SemTxvevaSi 

Tavisi mowonebiT sxva uflebamosili piris samarTlebriv sferoSi 

27 Wilckens, AcP 157 (1958/1959), 399.
28 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 11.
29 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 19.
30 Bub, in Beck OK BGB, 39. Aufl., 2016, § 182 Rn. 5.
31 Bub, in Beck OK BGB, 39. Aufl., 2016, § 182 Rn. 5.
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Caereoda _ kolidirebs sxvis uflebasTan, sakuTrebis keTilsin-

disierad SeZenis principebis gverdis avliT. am gadawyvetas ar cv-

lis arc 101-e muxlSi gaTvaliswinebuli ukuqceviTi efeqti, rad-

gan is warmoadgens mxolod mowonebis samarTlebriv Sedegs da ara 

winapirobebis ukuqcevis ZaliT proecirebis meqanizms.32 

zemoT Tqmulis sapirispirod, ar aris aucilebeli, rom momwonebe-

li ukve garigebis dadebis momentSi iyos uflebamosili, Tumca am 

uflebamosilebis mxolod garigebis dadebis Semdeg mopovebis SemTx-

vevaSi misi mowonebac mxolod am momentidan moqmedebs.33 Tavis mxriv 

sxvagvarad aris saqme, Tu mowonebis uflebamosileba sazedamxedve-

lo uflebamosilebidan gamomdinareobs. magaliTad, gadaxdisuun-

arobis saqmiswarmoebis Sesaxeb kanonis mixedviT daniSnuli meurvis 

mowonebas SeuzRudavi ukuqceviTi Zala aqvs.34 

b) gamonaklisi da moTxovnis ufleba 982 I, II muxlis mixedviT

xsenebuli principidan, romlis mixedviTac momwonebeli mow-

onebis momentSi unda iyos uflebamosili, ramdenime gamonaklisi 

daiSveba: mesakuTres aqvs nivTis ganadgurebis miuxedavad aranamdvi-

li gankargvis mowonebis SesaZlebloba, raTa amiT moipovos 982 I, II 

muxlis mixedviT gankargvis sasyidlis gamoTxovis SesaZlebloba (ix. 

mux. 102 21-e veli).35 aq, marTalia, ar gvaqvs zemoT xsenebuli koli-

zia, rodesac „Tavis droze“ uflebamosili piris mowonebis ufleba 

kolidirebs „amJamad“ uflebamosili piris samarTlebriv sferosTan, 

Tumca gamonaklisis saxiT es koliziac dasaSvebia. Tu moparuli niv-

Tis qurdisagan SemZeni moipovebs masze sakuTrebas gadamuSavebis an 

Serwyma-Serevis gziT, Tavdapirvel mesakuTres SeuZlia aq gamonak-

lisis saxiT qurdis gankargva moiwonos da amgvarad, isev gamoiTx-

ovos sasyideli 982 I, II muxlis mixedviT.36 am gadawyvetas germanul 

iuridiul literaturaSi37 asabuTeben im argumentiT, rom winaaRmdeg 

SemTxvevaSi mesakuTre „mSralze“ darCeboda, ver miiRebda ra, verc 

nivTs vindikaciiT (nivTis ararsebobis gamo) da verc mis sasyidels 

982 I, II muxliT gaTvaliswinebuli kondiqciuri moTxovniT, romlis 

funqciac swored rom dakarguli vindikaciis Canacvlebaa da romel-

sac aq ver gamoviyenebdiT, mowonebis gareSe qurdis mxridan gankarg-

va ar iqneboda ra namdvili mesakuTris mimarT. am gadawyvetiT kanon-

mdebeli uzrunvelyofs mesakuTris mier, Tu nivTis ara, kompensaciis 

saxiT misi sasyidlis dabrunebis SesaZleblobas mainc da miuxedavad 

32 Flume, Allgemeiner Teil des Bürgerlichen Rechts II, 3. Aufl., 1979, 909 .
33 Finkenauer, AcP 2.03 (2003), 282; Medicus, Allgemeiner Teil des BGB, 2010, Rn. 1028.
34 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 22.
35 BGH NJW 1971, 1452.
36 BGH NJW 1971, 1452.
37 Medicus, Allgemeiner Teil des BGB, 2010, Rn. 1029.
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germanul doqtrinaSi misi gansxvavebulad dasabuTebis mcdelobisa,38 

Sedegis mxriv is mainc sayovelTaod aRiarebulia. 

g) gadaxdisuunarobis Sesaxeb gancxadebis warmoebaSi miReba

Tu mowonebis uflebamosili piris gadaxdisuunarobis Sesaxeb 

gancxadeba miRebulia sasamarTlo warmoebaSi (Sdr. nebarTvasTan da-

kavSirebiT mux. 100 me-12 veli) da garigeba exeba momwoneblis qone-

briv urTierTobas, is kargavs am mowonebis uflebamosilebas gadax-

disuunarobis saqmiswarmoebis Sesaxeb kanonis 21 II a) muxlis mixedviT. 

movales ar SeuZlia arc sakuTari arauflebamosili warmomadgenlis 

moqmedebis da arc arauflebamosili piris mier misi kuTvnili nivTis 

gankargvis (102 II) mowoneba.39 amis sapirispirod mesame piri inarCu-

nebs gadaxdisuunaros qonebasTan dakavSirebuli garigebis mowonebis 

SesaZleblobas.40

d) konkludenturi mowoneba valdebulebis SesrulebiT

 

Tu mowonebis uflebamosilis mqone piri asrulebs mowonebasav-

aldebulo garigebas, es Cveulebriv warmoadgens konkludentur 

mowonebas (ix. magaliTebi mux. 99, 30-e veli).41 Tu Sesabamisi ufle-

bamosilebis gareSe dadebuli SromiTi xelSekrulebis safuZvelze 

dasaqmebulebi iReben xelfass da iricxebian Sesabamis sakalaTburTo 

klubis SemadgenlobaSi, es warmoadgens klubis xelmZRvanelobis mx-

ridan garigebis konkludentur mowonebas.42 sxva SemTxvevaSi, rode-

sac damqiraveblis mier gaweuli remontis safasuri gamqiravebelma 

mis meuRles gadauxada da isic nawilobriv, damqiraveblis mxr idan 

sapasuxo umoqmedoba saqarTvelos uzenaesma sasamarTlom43 101-e 

muxlis mixedviT konkludentur mowonebad miiCnia. es gadawyveta 

bolomde gamarTuli ar aris. pirvel rigSi, aq adgili hqonda ara 

garigebis mowonebas, rac aris 101-e muxlis pirdapiri gamoyenebis 

winapiroba, aramed arauflebamosili piris mier uflebamosilisaT-

vis gankuTvnili Sesrulebis miRebas, razec 373 II muxlis mixedviT 

analogiiT gamoiyeneba 99-102-e muxlebi (Sdr. mux. 102 me-7 veli). rac 

Seexeba Sepirebulis nacvlad gaweuli samuSaoebis meoTxedi Rire-

bulebis gadaxdas, aq saerTod SeuZlebeli iyo mowonebis principeb-

is gamoyeneba, radgan saqme ar exeboda garigebas. erTaderTi, razec 

unda emsjela sasamarTlos, es iyo konkludenturi valis patieba 

38 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 231.
39 Bub, in Beck OK BGB, 39. Aufl., 2016, § 182 Rn. 6.
40 BGH NJW-RR 2009, 706.
41 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 5.
42 saqarTvelos uzenaesi sasamarTlos 2015 wlis 07 oqtombris ganCineba № as-483-457-2015.

43 saqarTvelos uzenaesi sasamarTlos 2001 wlis ganCineba № 3k/382-01.
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(448), Tumca ubralod umoqmedobiT konludenturi patiebis daSveba 

SeuZlebelia, radgan am SemTxvevaSi waiSleboda sazRvrebi konklu-

dentur patiebasa da moTxovnis prekluzia-xandazmulobas Soris.

IV. mowonebis samarTlebrivi Sedegebi

1. mowonebis retrospeqtiuli (ukuqceviTi) Zala

mowonebas, Tu kanoniT sxva ram ar aris dadgenili, aqvs retrospe-

qtiuli (ukuqceviTi) Zala da namdvilad aqcevs garigebas dadebis mo-

mentidan. es ukuqceviTi Zala moqmedebs, rogorc mavaldebulebeli 

(26-e veli), aseve gankargviTi (28-e veli) da gardaqmniTi garigebebis 

(mag., gasvla) SemTxvevaSi. 

amgvarad, Tu momwonebeli garigebis dadebasa da mowonebis gacx-

adebas Soris SualedSi dakargavs im uflebamosilebas, saidanac ga-

momdinareobs mis mier garigebis mowonebis SesaZlebloba, es mowone-

bac gamoiricxeba.44 

a) mavaldebulebeli garigeba

 

Tanxmobasavaldebulo mavaldebulebeli garigebis (ix. mux. 50 me-

15 veli) mowonebisas am garigebidan warmomdgari moTxovnis ufleba 

warmoiSoba da namdvilia misi dadebis momentidan.45 amis sapirispir-

od xandazmulobis vadis aTvla iwyeba mowonebis momentidan, radgan 

winaaRmdeg SemTxvevaSi xandazmulobis vadaSi CaiTvleboda is dros, 

rac drois ganmavlobaSic kreditori moklebuli iyo SesaZleblobas 

sasamarTlo wesiT ganexorcielebina sakuTari moTxovnis ufleba, es 

ki SeuTavsebeli iqneboda 132 b) muxlSi mocemul principTan. Tav-

is mxriv, arc Tanxmobasavaldebulo nebis gamoxatviT aris SesaZle-

beli xandazmulobis vadis dinebis SeCereba.46 igive wesi vrceldeba 

movalisa da kreditoris vadis gadacilebazec, aqac orive mxolod 

mowonebis Semdeg Sedis ZalaSi.47 maSinac ki, Tu mxareebma Sesrulebis 

TariRi kalendris mixedviT gansazRvres, am TariRis dadgomasTan 

erTad movale vadagadacilebulia mxolod maSin, Tu garigebis mow-

oneba ukve manamde ganxorcielda.48 

b) calmxrivi garigebebi

Tanxmobasavaldebulo calmxrivi garigebis mowoneba, misi nebarT-

44 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 21.
45 OLG Karlsruhe NJW-RR 1986, 57.
46 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 13.
47 OLG Restock NJW 1995, 3127.
48 BGH NJW 2001, 366.
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vis gareSe dadebis Semdeg, mxolod gamonaklisis saxiT aris SesaZle-

beli (ix. mux. 99 45-46 velebi, 8-10 velebi), Tumca mowonebas am dros, 

rogorc wesi, ukuqceviTi Zala aqvs.49 Tavad am gamonaklisidanac 

daiSveba gamonaklisi _ Tu calmxrivi garigebiT vadis daTqma xde-

ba (moSla, romelic gacxadebidan sami Tvis Semdeg asrulebs xelSe-

krulebas), vadis aTvla iwyeba ara calmxrivi garigebis dadebis, ar-

amed misi mowonebis momentidan. germaniis federaluri sasamarTlo50 

iTvaliswinebs arauflebamosili warmomadgenlis mier 394 II 1 da 405 

I 1 muxlebiT gaTvaliswinebuli vadis dawesebis mowonebis SesaZle-

blobas, Tumca mas ar gaaCnia ex tunc (anu ukuqceviTi) moqmedeba.51 

g) gankargviTi garigeba

gankargviTi garigeba, romliTac uflebamosili piri cvlis ukve 

arsebul uflebas (ix. mux. 50 me-17 veli), aseve SeiZleba iyos Tanx-

mobasavaldebulo. 183-e muxlis mixedviT, uZrav nivTze sakuTrebis 

gankargvis mowonebisaTvis aucilebelia ara mxolod garigebis ar-

seboba, aramed aseve SemZenis registracia sajaro reestrSi. weril-

obiTi formiT dadebuli garigeba da sajaro reestrSi registracia 

am SemTxvevaSi erT mTlianobas qmnis da maTi mxolod erTobliobaSi 

mowonebaa SesaZlebeli.52 Tumca registraciis gareSec SesaZlebelia, 

rom mowoneba ganimartos nebarTvad sakuTrebis gadacemisaTvis, rom-

lis winapirobebic (registraciis ararsebobis gamo) jer kidev sru-

lad ar aris saxeze. 

Tu Sesabamisi nebarTvis gareSe daregistrirebuli piri Tavis mx-

riv kidev erTxel gankargavs nivTs da meore SemZeni moipovebs sa-

kuTrebas rogorc keTilsindisieri SemZeni, 185-e muxlis mixedviT, 

maSin Tavdapirveli gankargvis mowoneba ukve SeuZlebelia, radgan 

am momentisaTvis meore SemZeni ukve mesakuTrea.53 mowoneba SesaZle-

belia da Tavis funqcias inarCunebs mxolod am meore SemZenis ara-

keTilsindisierebis dros. am SemTxvevaSi is ukuqceviTi ZaliT namd-

vilad aqcevs pirvel gankargvas, ris Semdegac meore gankargva ukve 

uflebamosili piris mier xdeba.

igive principi vrceldeba moZrav nivTze (186) sakuTrebis gadace-

maze, aqac sakuTrebis gadacemis garigebis, rogorc erTi mTliano-

bis, mowoneba SeiZleba mxolod nivTis gadacemis Semdeg.

49 OLG Zweibrucken NJW-RR 1996, 712.
50 BGHZ 143, 41.
51 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 14.
52 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 16.
53 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 17.
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2. mowonebis prospeqtiuli Zala

miuxedavad imisa, rom kanonmdebeli 101-e muxlSi mowonebas ret-

rospeqtiul (ukuqceviT) Zalas aniWebs, is iTvaliswinebs aseve ga-

monaklissac, rodesac mowonebas mxolod momavlisaken mimarTuli 

(prospeqtiuli) Zala aqvs. am SemTxvevaSi mowoneba moqmedebs ise, ro-

gorc gadadebis pirobis dadgoma, Tumca, ra Tqma unda, gamoiyeneba 

ara 96-e muxli, aramed 99-e da Semdegi muxlebi.54 garda imisa, rom es 

prospeqtiuli efeqti SeiZleba Tavad kanoniT iyos gaTvaliswinebu-

li, mxareTa SeTanxmebamac SeiZleba gamoricxos mowonebis ukuqceviT 

Zala am normis dispoziciuri xasiaTidan gamomdinare. mxareTa SeTanx-

mebiT gamoricxva SesaZlebelia konkludenturadac moxdes,55 Tumca 

saeWvoobisas, Cveulebriv, ukuqceviTi efeqti mxareTa mier nasurve-

bad miiCneva.56 mtkicebis tvirTs ukuqceviTi efeqtis gamoricxvasTan 

dakavSirebiT atarebs is piri, romelsac awyobs misi gamoricxva.57 

sasamarTlo gadawyvetilebiT mowonebis davaldebulebas, Cveule-

briv, ukuqceviTi efeqti gaaCnia.58 

54 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 30.
55 BGH NJW 1990, 508.
56 BGH NJW 1965, 41.
57 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 29.
58 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 184 Rn. 29.
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muxli 102. sagnis gankargva arauflebamosili piris mier 

1. sagnis gankargva arauflebamosili piris mier namdvilia, Tuki igi 

xorcieldeba uflebamosili piris winaswari TanxmobiT.

2.  gankargva xdeba namdvili, Tu uflebamosili piri mas moiwonebs.

I. zogadi debulebebi ................................................................................... 582

1. normis mizani da Sinaarsi .................................................................... 582

2. gamoyenebis sfero ................................................................................ 582

II. gankargva ................................................................................................... 583

1. gankargva ................................................................................................ 583

2. analogiiT gamoyeneba ........................................................................... 584

3. gansxvaveba warmomadgenlobisagan ...................................................... 585

4. arauflebamosili piri ......................................................................... 585

III. uflebamosili piris nebarTva, 102 I ..................................................... 586

1. zogadi ................................................................................................... 586

2. nebarTvis miniWeba ................................................................................ 586

IV. uflebamosili piris mowoneba, 102 II .................................................... 587

1. aranamdvili gankargvis mowoneba da miRebuli

    sargeblis gamoTxova 982 II, 102 II.......................................................... 587

2. aranamdvili Sesrulebis mowonebis 

     SeuZlebloba, (983) ................................................................................ 588

3. uflebamosili piri .............................................................................. 589

4. samarTlebrivi Sedegebi ....................................................................... 589

I. zogadi debulebebi

1. normis mizani da Sinaarsi

mocemuli danawesi awesrigebs or SemTxvevas, rodesac sagnis 

gankargva arauflebamosili piris mierac namdvilia. es SesaZlebelia 

uflebamosili piris mxolod Tanxmobis (102 I) an mowonebis (102 II) 

SemTxvevaSi. amasTan, es meore SemTxveva ufro mniSvnelovania, radgan 

is uflebamosil pirs ganmkargavisagan sargeblis moTxovnis uflebas 

aniWebs.1 

2. gamoyenebis sfero

mowonebis SemTxveva, rodesac arauflebamosili piri sakuTari 

saxeliT debs garigebas da es garigeba namdvilia uflebamosili 

piris mier masze Tanxmobis gamoTqmis momentidan, hgavs warmomadgen-

lobis SemTxvevas, rodesac erTi piri sakuTari moqmedebiT meores 

1 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 1.

1

2
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3

4

5

moupovebs samarTlebriv poziciebs (Sdr. qveviT 10-e veli).2 Tumca 

maT Soris mniSvnelovani gansxvavebac arsebobs, gankargvis mimRebi-

saTvis Seucnobadi rCeba, rom ganmkargavi amiT sxvis samarTlebriv 

sferoSi iWreba. amgvarad, gankargvisas saxeze ar gvaqvs warmomadgen-

lobisaTvis damaxasiaTebeli sajaroobis momenti, rasac amarTleben 

imaze miTiTebiT, rom gankargvis mimRebs Cveulebriv ar aqvs interesi 

icodes, Tu vin flobda am gankargvis uflebamosilebas,3 es piri ar 

xdeba misi personaluri movale.

102 II muxli iTvaliswinebs ganmkargavis uflebamosilebis naklis 

e. w. „morCenis“ SesaZleblobas _ uflebamosili piris mier mis mow-

onebas.4 mowonebis momentidan mTavrdeba garigebis meryevad baTili 

mdgomareoba.5 

normis analogiiT gamoyenebasTan dakavSirebiT Sdr. me-7 veli.

II. gankargva

1. gankargva

gankargvis zusti definicia germanul samarTals unda davesesxoT 

(Tumca Sdr. aseve mux. 50 me-17 veli). gankargva 102-e muxlis gagebiT 

warmoadgens garigebas, romelic pirdapir zemoqmedebs sanivTo 

uflebaze an samarTlebriv urTierTobaze, misi sxvisTvis gadacemis, 

gauqmebis, datvirTvis an Sinaarsobrivi cvlilebis gziT.6 ganmkar-

gavad iTvleba piri, romelic xelSekrulebis Sinaarsidan gamomdin-

are gankargvis mimRebs gadascems raime uflebas.7 gankargvis yvelaze 

trafaretuli SemTxvevebia nivTze sakuTrebis gadacema, misi Sez-

Ruduli sanivTo uflebiT datvirTva,8 moTxovnis uflebis daTmoba,9 

nivTis an uflebis dayadaReba. gankargvas warmoadgens aseve gaqviT-

vis xelSekruleba,10 Tumca gaqviTvis, rogorc calmxrivi garigebis 

(442), mowoneba SeuZlebelia 102-e muxlis mixedviT, radgan is Tav-

idanve baTilia (ix. me-8 veli). Tavad mowonebac 102-e muxlis gagebiT 

warmoadgens gankargvas. aseve iseTi calmxrivi garigebebi, rogoric 

aris sakuTrebis mitoveba (184) (ix. mux. 50 me-17 veli).

2 Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 400.

3 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 1.
4  zoiZe, sk-is komentari, wigni I, mux. 101, gv. 274.

5 Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 401.

6 BGH NJW 1950, 647; BGH NJW 1980, 175.
7 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 2.
8  Sdr. mag. saqarTvelos uzenaesi sasamarTlos 2001 wlis 26 oqtombris ganCineba 

№3k/61301; saqarTvelos uzenaesi sasamarTlos 2002 wlis 26 ivlisis gadawyvetileba 

№3k-659-02.

9 Tbilisis saapelacio sasamarTlos 2011 wlis 6 seqtembris ganCineba №2b/1375-11.

10 RGZ 72, 377.
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mavaldebulebeli garigebis dadeba (ix. mux. 50 me-15 veli), aseve 

yvela im garigebisa, romelic pirdapir ar zemoqmedebs konkretuli 

uflebis mdgomareobaze, ar iTvleba gankargvad.11 qarTuli sasamarT-

lo praqtika am princips bolomde ver iazrebs, moixseniebs ra Cuqeb-

is12 an nasyidobis13 xelSekrulebebs gankargvad 102-e muxlis gagebiT. 

es calsaxad arasworia, pirs SeuZlia gayidos is nivTi, romelic sx-

vis sakuTrebaSia, mesakuTris Tanxmobis gareSe ise, rom es zegavlenas 

ar moaxdens nasyidobis namdvilobaze. Tu myidvels SemdgomSi ver 

gadascems Sepirebul sakuTrebas, Tavs gaixdis zianis anazRaurebis 

movaled nasyidobidan. qarTuli sasamarTlo aseve SesaZleblad miiC-

nevs 322-e da 102-e muxlebis erTsa da imave garigebaze gavrcelebas,14 

rac aseve arasworia. 322-e exeba mxolod valdebulebiT garigebebs. 

2. analogiiT gamoyeneba

miuxedavad imisa, rom zogierTi garigeba da samarTlebrivi moq-

medeba ar warmoadgenen gankargvas zemoT xsenebuli gagebiT, maTze 

mainc SesaZlebelia 102-e muxlis analogiiT gavrceleba, Tu es 

garigeba ideba arauflebamosili piris mier.15 am ganvrcobis Sesa-

Zleblobas iTvaliswinebs Tavad kanonic. magaliTad, 373 II muxlis 

mixedviT, arauflebamosili piris mier sxvisTvis gankuTvnili Ses-

rulebis miReba mxolod maSin SeiZleba CaiTvalos kreditoris mi-

marT Sesrulebad, Tu saxezea am kreditoris Tanxmoba, rac 99-102-e 

muxlebTan gvabrunebs.16

gankargviT garigebebs ar ganekuTvneba iseTi (gardaqmniTi) ufle-

bebi, rogoric aris Secileba, gasvla an xelSekrulebis moSla, Tum-

ca, iqidan gamomdinare, rom isini TavianTi efeqtiT sakmaod axlos 

dganan masTan, maTze analogiT gamoiyeneba 102 I muxli17, magram ar 

gamoiyeneba amave muxlis me-2 nawili, radgan am calmxrivi garigebis 

mowoneba SeuZlebelia (Sdr. zemoT me-5 veli).18 gamonaklisis saxiT 

Secilebis adresatma unda aitanos meryevi mdgomareobiT gamowveuli 

gaurkvevloba, Tu icoda ganmcxadeblis arauflebamosilebis Sesaxeb 

da ar gauprotestebia is.19 

11 BGH NJW 1961, 500; BGH NJW 1991, 1816.
12 saqarTvelos uzenaesi sasamarTlos 2013 wlis 18 martis ganCineba №as-8-6-2013.

13  saqarTvelos uzenaesi sasamarTlos 2014 wlis 11 ivlisis ganCineba №as-918-876-2013; 

saqarTvelos uzenaesi sasamarTlos 2008 wlis 29 ivlisis ganCineba №as-236-497-08; saqa-

rTvelos uzenaesi sasamarTlos 2003 wlis 17 seqtembris ganCineba №3k/95302.

14 saqarTvelos uzenaesi sasamarTlos 2008 wlis 29 ivlisis ganCineba №as-236-497-08. 

15 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 3.
16  saqarTvelos uzenaesi sasamarTlos 2001 wlis 23 maisis ganCineba № 3k/382-01, Tumca 

sasamarTlo am SemTxvevas arasworad moTxovnis gankargvad moixseniebs. 373 II muxliT 

gaTvaliswinebuli mowoneba SeiZleba moxdes konkludenturadac.

17 BGH NJW 1998, 896.
18 BGH NJW 1997, 1151.
19 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 3.
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102-e muxli analogiiT vrceldeba nivTebTan da uflebebTan da-

kavSirebul iZulebiTi aRsrulebis RonisZiebebze, rogoric aris, 

magaliTad, qonebis dayadaReba.20 

3. gansxvaveba warmomadgenlobisagan

 

arauflebamosili ganmkargavi gankargvisas unda moqmedebdes sa-

kuTari saxeliT,21 rac ganasxvavebs kidec mas uflebamosilebis gare-

Se moqmedi warmomadgenlisagan, romelic sxvisi saxeliT moqmedebs.22 

Tu piri gankargviT an sxvagvar garigebas debs sxvisi saxeliT, ufle-

bamosil pirs am garigebis mowoneba mxolod 111-e muxlis mixedviT 

SeuZlia. 102-e muxli aq aRar gamoiyeneba.23 

4. arauflebamosili piri

 

ganmkargavi arauflebamosilia, Tu mis mier dadebuli gankarg-

viTi garigeba mesame piris Tanaqmedebis gareSe, aranamdvilia.24 yve-

la piri, vinc ar aris gankargvis Sedegad gadacemuli uflebis me-

sakuTre, arauflebamosilia 102-e muxlis gagebiT. magaliTad, piri, 

romelic gadascems sxvis nivTze sakuTrebis uflebas an Tmobs sxva 

piris moTxovnis uflebas.25 arauflebamosilad SeiZleba CaiTvalos 

aseve gankarguli uflebis mflobelic ki, Tu mas CamorTmeuli aqvs 

gankargvis uflebamosileba (ix. mux. 101, 23-e veli).26 

amisgan gansxvavebiT mesakuTre, romelmac ukve miiRo samkvidro, 

uflebamosili ganmkargavia, sajaro reestrSi mesakuTred daregis-

trirebamdec da aq 102-e muxlis gamoyenebisaTvis adgili ar rCeba.27 

mindobili mesakuTre (724) nivTis gankargvisas yovelTvis ufle-

bamosilia, maSinac ki, rodesac am gankargviT is arRvevs sakuTrebis 

mimndobis mimarT nakisr valdebulebas Sida urTierTobidan.28 

102-e muxlis mixedviT arauflebamosilad iTvleba piri, romel-

ic samarTlebriv pozicias gauqmebis pirobadebulad moipovebs (97), 

am pirobis dadgomis Semdeg, maSinac ki, rodesac gankargva pirobis 

dadgomamde xdeba.29 arauflebamosilad iTvleba aseve mxolod nivTis 

20 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 4.
21  zoiZe, sk-is komentari, wigni I, mux. 102, gv. 274.

22 saqarTvelos uzenaesi sasamarTlos 2002 wlis 26 ivlisis gadawyvetileba №3k-659-02.

23 savaraudod, am mimarTulebiT midis saqarTvelos uzenaesi sasamarTlos Tavis 2003 

wlis 11 ivlisis ganCinebaSi № 3k-659-02. 

24 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 6.
25 BGH NJW 1990, 2680; BGH NJW 1980, 176.
26 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 6.
27  Sdr. saqarTvelos uzenaesi sasamarTlos 2008 wlis 29 ivlisis ganCineba № as-236-497-08, 

sadac sasamarTlo sawinaaRmdego poziciazea.

28 BGH NJW 1999, 1026.
29 RGZ 76, 91.
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TanamesakuTre, Tu is sxva TanamesakuTreebis Tanxmobis gareSe gankar-

gavs nivTs.30 datvirTuli uflebis mflobeli, romelic uflebis 

dautvirTavad gadacemas hpirdeba mimRebs, aseve arauflebamosilia 

102-e muxlis gagebiT.31 pirobadebuli sakuTrebis mflobelic nivTze 

sakuTrebis gadacemis WrilSi arauflebamosilad iTvleba.32 

gadamwyvet moments arauflebamosilebis gansazRvrisaTvis war-

moadgens gankargvis momenti.33

III. uflebamosili piris nebarTva (102, I)

1. zogadi

 

arauflebamosili piris gankargva Tavidanve namdvilia, Tu es 

arauflebamosili piri mas uflebamosili piris winaswari TanxmobiT 

(nebarTviT) axorcielebs _ gankargvis uflebamosileba.34 amave prin-

cipidan awarmoebs germanuli samarTlis doqtrina e. w. Sesrulebis 

miRebisa (373 II) da procesis gaZRolis uflebamosilebas,35 risi gad-

moRebis aucilebloba samomavlod SesaZlebelia qarTul samarTal-

Sic dadges.

amis sapirispirod e. w. davaldebulebis uflebamosileba, romlis 

mixedviTac erTi piri meores aniWebs misi davaldebulebis SesaZle-

blobas, aRiarebuli ar aris.36 amisTvis arsebobs specialuri insti-

tuti _ warmomadgenloba, Tavisi sajaroobis principiT, romlis 

gverdis avlac iqneboda davaldebulebis uflebamosilebis daSve-

ba. qarTuli sasamarTlo mTel rig SemTxvevebSi am gansxvavebas ver 

akeTebs, aerTianebs ra aseve valdebulebiT garigebebs, 102-e muxlis 

gagebiT, gankargvis cnebis qveS (ix. me-6 veli).

2. nebarTvis miniWeba

nebarTvis gacema xdeba 99-e-me-100 muxlebSi Camoyalibebuli 

principebis mixedviT (ix. am muxlebis komentari). rwmunebuleba 

(107) SeiZleba Seicavdes ara mxolod warmodgenilis saxeliT nivTis 

30  saqarTvelos uzenaesi sasamarTlos 2014 wlis 18 ivlisis ganCineba №as-178-167-2014; 

saqarTvelos uzenaesi sasamarTlos 2013 wlis 18 martis ganCineba №as-8-6-2013, Tumca 

arasworia sasamarTlos daSveba, romlis mixedviTac TiToeuli meuRleTagani ufleba-

mosili iyo gaesxvisebina misi kuTvnili wili, radgan 1158-e muxlis Tanaxmad, meuRleTa 

TanasakuTreba ara wilobriv, aramed Tanaziar sakuTrebas warmoadgens.

31 Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 2000, gv. 400.

32 BGHZ 20, 94.
33 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 6.
34  Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 7; zoiZe, sk-is komentari, wigni I, mux. 102, 

gv. 275.

35 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 7.
36 Müko/Bayreuther, BGB, 7. Aufl. 2015, § 185 Rn. 31.
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gankargvis uflebas, aramed aseve nebarTvasac 102 I muxlis Sesabamis-

ad, risi dadgenac ganmartebis meSveobiT unda moxdes.37 ganmkargavs 

nebarTvas aniWebs uflebamosili piri, romelic SeiZleba iyos Tavad 

am gansakargavi uflebis mflobeli an aramflobeli, magram ufleba-

mosili (mag., gakotrebis mmarTveli). Tu ganmkargavis arauflebamo-

sileba ganpirobebulia imiT, rom mis garda aseve sxva uflebamosili 

piric arsebobs (mag., TanamesakuTreebi), maSin nebarTvis gacema Seu-

ZliaT am TanamesakuTreebs, Tumca ar aris aucilebeli misi erTo-

blivad gacxadeba.38 komisioneri uflebamosilia sakuTari saxeliT 

gaasxvisos sakomisio momsaxurebis farglebSi gasasxviseblad mibare-

buli qoneba.39 Tu nivTis pirobadebuli sakuTrebis uflebiT mompov-

ebeli amavdroulad vaWaria, konkludenturad SeTanxmebulad iTv-

leba nivTis savaWro urTierTobebis farglebSi Semdgomi gasxvisebis 

nebarTva.40 

ix. gamoxmobasTan da sxva gamaqarwylebel garemoebebTan dakav-

SirebiT mux. 101, me-2 veli.

IV. uflebamosili piris mowoneba (102 II)

mowonebis gacema xdeba 99-101-e muxlebis mixedviT. winapirobebTan 

dakavSirebiT Sdr. mux. 101-e me-16 da Semdgomi velebi.

1. aranamdvili gankargvis mowoneba da miRebuli sargeblis gamoTx-

ova (982 II, 102 II)

nebarTvasTan SedarebiT gacilebiT didia arauflebamosili piris 

mier ganxorcielebuli gankargvis, romelic am mizeziT aranamdvil-

ia, uflebamosili piris mier mowonebisa da amgvarad, namdvilad qce-

vis SesaZlebloba (102 II).41 uflebamosil pirs SeuZlia mogvianebiT 

ganmkargavisagan xelyofis kondiqciiT (982 I) gamoiTxovos is sarge-

beli, rac arauflebamosilma ganmkargavma miiRo am gankargvidan. 

Tumca 982 I muxliT gaTvaliswinebuli xelyofisaTvis aucilebe-

lia, rom xelmyofis gankargva uflebamosili piris winaSe namdvili 

iyos _ realurad xelyofdes mis samarTlebriv poziciebs, aranam-

dvili gankargvis SemTxvevaSi es xelyofa ar gvaqvs saxeze, Tumca 

konigma,42 usafuZvlo gamdidrebis samarTlis sareformo winadade-

baSi specialurad gaiTvaliswina aranamdvili gankargvis mowonebis 

37 RGZ 53, 274.
38 RGZ 152, 380.
39 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 9.
40 OLG Hamburg MDR 1970, 506.
41 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 409.

42  ix. rusiaSvili/egnataSvili, kazusebi kanonismier valdebulebiT samarTalSi, 2016, gv. 

88 da Semdgomni.
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SesaZlebloba, rac qarTvelma kanonmdebelma gadmoiRo kidec 982 II 

muxlSi _ „baTili gankargvis SemTxvevaSi uflebamosil pirs SeuZlia 

xelmyofisagan moiTxovos dauyovneblivi anazRaureba.“ marTalia, 

am danawesis formulireba, erTi SexedviT, rTulad aRsaqmelia da 

saerTod sapirispiroze migvaniSnebs, Tumca germanul originalTan43 

Sedarebisas misi Sinaarsi da kanonmdeblis ganzraxva naTeli xdeba: 

Tu uflebamosili piri arauflebamosili piris mxridan aranamdvili 

gankargvis SemTxvevaSi misgan amiT miRebul sargebels moiTxovs ukan, 

aq saxeze gvaqvs am aranamdvili gankargvis konkludenturi mowoneba, 

rac namdvilad aqcevs mas da uflebamosil pirs gzas uxsnis 982 I 

muxliT ukan moTxovnisaken. 

Tu gankargva usasyidlo xasiaTs atarebda, maSin sagnis gamoTxova 

uSualod mesame piri-mimRebisagan aris SesaZlebeli (990 I).

rogorc sxvagan vaxseneT (ix. mux. 101, 22-e veli), mocemul SemTx-

vevaSi mowoneba SesaZlebelia miRebuli sargeblis dabrunebis 

konkludenturi pirobiT.44 

2. aranamdvili Sesrulebis mowonebis SeuZlebloba (983)

germanul samarTalSi, garda aranamdvili gankargvis mowonebisa da 

amiT miRebuli sargeblis gamoTxovis SesaZleblobisa, arsebobs aseve 

aranamdvili Sesrulebis mowonebis SesaZlebloba, rodesac ufleba-

mosili pirisaTvis gankuTvnil Sesrulebas iRebs arauflebamosili 

piri. amgvari Sesruleba aranamdvilia (373 I) da movale mis Semdegac 

rCeba valdebulad kreditoris winaSe. Tumca, garda amisa, germanuli 

sasamarTlo praqtika aniWebda da dRemde aniWebs45 kreditors ara-

uflebamosili mimRebisagan Sesrulebis gamoTxovis SesaZleblobas 

da amasTan, am Sesrulebis moTxovnaSi ikiTxeba konkludenturi mow-

oneba am Sesrulebisa, ris gareSec is namdvili ver iqneba da ver 

iqneba kondicirebadi (§ 816 gsk).

qarTul samarTalSi am gadawyvetis gadmoReba SeiZleba sasurveli 

iyos. marTalia, amis sawinaaRmdegod metyvelebs Tavad konigis ko-

mentari Tavisi kanonproeqtis Sesabamis paragrafTan dakavSirebiT, 

romelic qarTvelma kanonmdebelma 983-e muxlSi gadmoiRo. konigma,46 

zemoT xsenebuli sasamarTlo praqtikis Sesaxeb codnis miuxedavad, 

ar gaiTvaliswina arauflebamosili piris mier miRebuli Sesruleb-

is mowonebis SesaZlebloba uflebamosili piris mier specialur 

danawesSi da garda amisa, gacxadebuladac Tqva masze uari, miiCnia 

ra, rom es gadawyveta gaumarTlebel privilegias aniWebs kredi-

43 König, Gutachten und Vorschläge zur Überarbeitung des Schuldrechts II, 1981, 1562.
44 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 10.
45 BGH NJW 2005, 2699; BGH NJW-RR 2012, 1129; BGH NJW 2008, 3571.
46 König, Gutachten und Vorschläge zur Überarbeitung des Schuldrechts II, 1981, 1563.
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tors _ movalis gakotrebis miuxedavad, mas SeuZlia hyavdes axali 

kondiqciuri movale Sesrulebis arauflebamosili mimRebis saxiT. 

qarTuli samarTlisaTvis es uari savaldebulo ar aris. 983-e muxlSi 

araferia naTqvami imasTan dakavSirebiT, rom mxolod winaswari Tanx-

moba (nebarTva) ganapirobebs namdvil Sesrulebas da garda amisa, 373 

II muxlic (Sdr. sxva piris mimarT Sesrulebaze TanxmobasTan dakav-

SirebiT mux. 101 24-e veli) kreditoris garda sxva piris mimarT Ses-

rulebis ganxorcielebis SesaZleblobas zogadad kreditoris Tanx-

mobis safuZvelze iTvaliswinebs, rac niSnavs imas, rom SesaZlebeli 

unda iyos arauflebamosili piris mier kreditorisaTvis gamiznuli 

Sesrulebis miRebis mowoneba, misi SemdgomSi 983-e muxlis mixedviT 

kondicirebis mizniT. 

3. uflebamosili piri

imasTan dakavSirebiT, Tu vin CaiTvleba drois konkretul moment-

Si mowonebaze uflebamosil pirad ix. mux. 101 me-19 veli.

4. samarTlebrivi Sedegebi

mowonebis Semdeg meryevad baTili garigeba namdvilia da Tanac 

dadebis momentidan (101). am ukuqceviTi Zalidan gamonaklisebTan da-

kavSirebiT Sdr. mux. 101 31-e veli.

gankargvis ukuqceviTi ZaliT namdviloba ar niSnavs imas, rom amiT 

qarwyldeba uflebamosilsa da arauflebamosil pirs Soris marTl-

winaaRmdegobis ganmapirobebeli momenti.47 uflebamosil pirs, miuxe-

davad mowonebisa, SeuZlia warudginos arauflebamosils zianis anaz-

Raurebis moTxovna gankargvidan gamomdinare.48 

erTi da imave sagnis ramdenjerme gankargvis SemTxvevaSi ufleba-

mosil pirs aqvs arCevanis ufleba, Tu romeli gankargva moiwonos. 

namdvili xdeba is gankargva, romelsac pirveli moiwonebs, ris Sem-

degac uflebamosili kargavs Tanxmobis gacxadebis uflebas.49 Tu 

uflebamosili piri erTdroulad iwonebs ramdenime urTierTsaw-

inaaRmdego gankargvas, maSin ukuqceviTi ZaliT namdvilad iqceva 

qronologiurad pirveli gankargva. gankargvaTa jaWvis SemTxvevaSi, 

rodesac arauflebamosili pirisagan mimRebi Tavis mxriv kidev asx-

visebs nivTs, pirveli gankargvis mowonebasTan erTad mowonebulad 

iTvleba yvela Semdgomi gankargva.50 

47 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 12.
48 BGH NJW 1960, 860.
49 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 12.
50 Bub, in Beck OK BGB, 39. Aufl., 2016, § 185 Rn. 12.
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sergi jorbenaZe muxli 103

Tavi meSvide

warmomadgenloba garigebebSi

muxli 103. cneba

1. garigeba SeiZleba daidos warmomadgenlis meSveobiTac. warmo-

madgenlis uflebamosileba an kanonidan gamomdinareobs anda warmoi-

Soba davalebis (mindobilobis) safuZvelze.

2. es wesi ar gamoiyeneba maSin, roca, garigebis xasiaTidan gamom-

dinare, igi uSualod unda dados pirma, an roca kanoniT akrZalulia 

garigebis dadeba warmomadgenlis meSveobiT.
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1. warmomadgenlis ganmarteba .................................................................. 591
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4. movalis pasuxismgebloba misi warmomadgenlis 
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I. zogadi debulebani

warmomadgenlobis mniSvneloba da roli didia ara mxolod ker-

Zo, aramed sajaro-samarTlebriv urTierTobebSic.1 yoveldRiur cx-

ovrebaSi araerTi garigeba ideba warmomadgenlis meSveobiT. gansax-

ilveli muxli warmomadgenlis meSveobiT garigebis dadebis amomaval 

debulebas warmoadgens. igi garigebis monawile mxareebs (an mxares) 

1 ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 423.

1
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3

4

aniWebs uflebamosilebas, calkeul SemTxvevebSi garigeba sxva piris 

daxmarebiTac dadon. muxlis ganmartebidan ikveTeba, rom warmo-

madgenlobiT dadebuli garigebisas, masSi aranakleb ori subieqti 

monawileobs: warmomadgeneli da warmodgenili. 

1. warmomadgenlis ganmarteba

warmomadgenelia piri, romelic moqmedebs sxvisi saxeliT.2 warmo-

madgeneli SeiZleba iyos nebismieri fizikuri Tu iuridiuli piri. 

garkveul SemTxvevebSi SesaZlebelia, warmomadgeneli SezRuduli 

qmedunarianic iyos (105).3 warmomadgeneli Tavad unda moqmedebdes 

garigebis dadebis mizniT.4 igi Tavad avlens nebas garigebis dadeb-

isas, romelic warmodgenilis nebas unda Seesabamebodes. swored am 

aspeqtSi gansxvavdeba warmomadgeneli e.w. Sikrikisgan, kurierisgan,5 

romelic ar avlens sakuTar nebas.6 igi moqmedebs sxva piris val-

debulebaTa Sesasruleblad (ix. 396).7 mas ar gaaCnia warmomadgenlo-

biTi uflebamosileba da Sesabamisad, igi ar aris garigebis dadebis 

unaris mqone.8 

2. warmodgenilis ganmarteba

 

warmodgenili aris piri, romelic uSualod xdeba garigebis mxare. 

swored igi gadascems mis mier gamovlenil nebas warmomadgenels, 

raTa daidos Sesabamisi garigeba misi saxeliT.9 aseTi piri SeiZleba 

iyos nebismieri.10 

3. warmomadgenlobiTi uflebamosileba

warmomadgenlobiT uflebamosilebad11 miCneul unda iqnes warmo-

2 zoiZe, sk-is komentari, wigni I, mux. 103, gv. 276.

3  Sdr. TumaniSvili, garigebebi (samarTlebrivi buneba da normatiuli regulireba), 2012, 

gv. 86.

4  erqvania, mesame pirTa interesebis dacva warmomadgenlobaSi (saqarTvelosa da germaniis 

samoqalaqo kodeqsis mixedviT), marTlmsajuleba da kanoni, #3(34)12, gv. 33.

5  germanul enaSi moxseniebulia termini: BOTE. am farglebSi moqmedi piri ar debs garige-

bas Tavisi saxeliT, sxvisi interesebis gaTvaliswinebiT. aseT SemTxvevaSi, mas mxolod 

neba gadaaqvs meore mxaresTan da e.w. „nebis kurierul“ funqcias asrulebs.

6 MüKo/Schubert, BGB, 7. Aufl., 2015, § 164, Rn. 70.
7  erqvania, mesame pirTa interesebis dacva warmomadgenlobaSi (saqarTvelosa da germaniis 

samoqalaqo kodeqsis mixedviT), marTlmsajuleba da kanoni, #3(34)12, gv. 33.

8 MüKo/Schubert, BGB, 7. Aufl., 2015, § 164, Rn. 70.
9 Schäfer, Beck OK BGB, 39. Aufl., § 164, Rn. 16.
10  TumaniSvili, garigebebi (samarTlebrivi buneba da normatiuli regulireba), 2012, 

gv. 86.

11  gansaxilveli samarTlebrivi institutis terminologiuri xarvezis Sesaxeb ixileT, 

kereseliZe, uzogadesi cnebebi, gv. 404.
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madgenlis uflebamosileba, warmoadginos sxva piri.12 aRniSnuli Sei-

Zleba gamomdinareobdes kanonidan an garigebidan.13 misi namdvilo-

bisTvis ar aris dadgenili konkretuli forma (garda gamonaklisi 

SemTxvevebisa), rasac formis Tavisuflebis principi ganapirobebs.14 

4. meore mxare warmomadgenlobiT dadebuli garigebisas

vinaidan garigebis monawile mxare mesame piri ver iqneba, im pirs, 

romelic warmodgenilis saxeliT, warmomadgenelTan uSualod debs 

garigebas, meore mxare unda ewodos. Tumca, 103-114-e muxlebidan ga-

momdinare, zogierT SemTxvevaSi warmomadgeneli dasaxelebulia, ro-

gorc mesame piri (107, 108 da 114). qarTul iuridiul literaturaSi 

gamoTqmuli mosazrebebis nawili aRniSnul mxares aseve mesame pi-

rad moixseniebs.15 magaliTad, „mesame piris moTxovnis uflebebi“16 da 

sxv. analogiuradaa moxseniebuli igi sasamarTlo praqtikaSic.17 unda 

aRiniSnos, rom sakanonmdeblo xarvezi avtorebs / sasamarTlos amis 

SesaZleblobas calsaxad aniWebs.18/19 

II. warmomadgenlis meSveobiT garigebis 

dadebis uflebamosileba (103 I)

 

warmomadgenlis meSveobiT garigebis dadebisas mniSvnelovania 

mxedvelobaSi iqnes miRebuli Semdegi faqtorebi: „a) warmomadgeneli 

gamoxatavs sakuTar nebas, b) amas igi akeTebs sxvisi saxeliT, g) ufle-

bebi da movaleobebi warmoeSoba warmodgenil pirs“.20 CamoTvlili 

kriteriumebi kumulatiuri xasiaTisaa da maTi erToblioba qmnis Se-

sabamis samarTlebriv Sedegs. swored am mizniT, warmomadgenlad ar 

CaiTvleba anderZis aRmsrulebeli, samkvidros mmarTveli, kurieri21 

da sxv. 

12 zoiZe, sk-is komentari, wigni I, mux. 103, gv. 276.

13  gansaxilveli sakiTxis kritika ixileT, kereseliZe, uzogadesi cnebebi, gv. 404 da Sem-

dgomi.

14 ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 426.

15 ix. magaliTad, iqve, gv. 429 da Semdgomi.

16  erqvania, mesame pirTa interesebis dacva warmomadgenlobaSi (saqarTvelosa da germani-

is samoqalaqo kodeqsis mixedviT), marTlmsajuleba da kanoni, #3(34)12, gv. 32.

17  ix. magaliTad, saqarTvelos uzenaesi sasamarTlos 2006 wlis 8 seqtembris #as-39-486-

06 ganCineba.

18 ix. kereseliZe, uzogadesi cnebebi, gv. 405.

19  germanul literaturaSi termini Dritte aRniSnavs gansaxilvel pirs. ix. magaliTad, MüKo/
Schubert, BGB, 7. Aufl., 2015, § 164, Rn. 1.

20  CamonaTvali efuZneba Semdeg samecniero literaturas: Wanturia, samoqalaqo samarT-

lis zogadi nawili, 2011, gv. 427.

21 iqve.
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1. kanonismieri warmomadgenloba

kanonismieria warmomadgenloba, rodesac warmomadgenlobiTi 

uflebamosileba samarTlebrivi normebidan gamomdinare xorciel-

deba. kanonismieri uflebamosilebisas ar aris saWiro, rom arsebob-

des raime saxis garigeba mxareebs Soris. aseTi uflebis warmoSoba 

yovelTvis Sesabamis samarTlebriv urTierTobazea damokidebuli. 

kanonismieri warmomadgenloba saxezea, magaliTad, SezRuduli qme-

dunarianobisas da sxv.

kanonismieri warmomadgenloba warmodgenilis nebaze damokidebu-

li samarTlebrivi moqmedeba ar aris.22 igi exeba im pirebs, romlebic 

warmoadgenen SezRudul qmedunarianebs, mxardaWeris mimReb pirebsa 

da qmeduunaroebs. TiToeul maTgans warmomadgeneli esaWiroeba im 

mizniT, raTa ar Sevidnen iseT samarTlebriv urTierTobaSi, rac maT 

zians moutans. 

kanonismierma warmomadgenlobam SesaZloa calkeuli samarTle-

brivi urTierTobebis namdvilobis sakiTxze iqonios gavlena. aseTi 

SemTxvevebi maSinaa saxeze, roca meryevad baTili garigebis dadeba 

xdeba kanonieri warmomadgenlis gareSe. meore SemTxvevad SesaZlebe-

lia 1108 II muxlis moyvana, romelic, mzrunvelis winaswari werilobi-

Ti Tanxmobis safuZvelze gansazRvravs SezRuduli qmedunarianobis 

mqone piris qorwinebis sakiTxs;23 aseve, 1293-e muxli da sxv. 

2. garigebismieri warmomadgenloba 

warmomadgenloba SeiZleba warmoiSvas calmxrivi, ormxrivi da 

mravalmxrivi garigebis safuZvelze. TiToeul SemTxvevaSi naTlad 

unda iyos gamokveTili warmodgenilis neba, warmomadgenlis meSveo-

biT dados garigeba mxaresTan. 

garigebismier warmomadgenlobas ucxour literaturaSi nebayo-

flobiT warmomadgenlobadac moixsenieben.24 aseT dros piri Tavad 

iRebs gadawyvetilebas Tavisi interesebis realizebisTvis ufleba-

mosilebis sxvisTvis gadacemis Taobaze.25 warmomadgenlobis amgvari 

saxis yvelaze gavrcelebuli SemTxveva mindobilobaa, sadac umete-

sad detalurad ganisazRvreba uflebamosilebis farglebi.26 misi 

Sinaarsi damokidebulia imaze, Tu ra samarTlebrivi urTierToba 

22 MüKo/Schubert, BGB, 7. Aufl., 2015, § 164, Rn. 8.
23  is, Tu ramdenadaa qorwineba garigeba, calke ganxilvis sagania. magram, vinaidan igi 

mxareTa mier gamovlenili nebis safuZvelze warmoSobil sxva samarTlebriv urTierTo-

bebs formaluri TvalsazrisiT Zalian waagavs (magaliTad, garigebas), am muxlis komen-

tirebisas misi gaTvaliswineba mniSvnelovania.

24 MüKo/Schubert, BGB, 7. Aufl., 2015, § 164, Rn. 7.
25 kereseliZe, uzogadesi cnebebi, gv. 402.

26  ix. magaliTad, saqarTvelos uzenaesi sasamarTlos 2013 wlis 1 ivlisis #as-163-156-2013 

ganCineba, aRwerilobiTi nawili.
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arsebobs mindobilobis dadebamde.27 kerZod, swored mindobilobis 

gacemiT gamoixateba pirisTvis warmomadgenlobis uflebamosileb-

is _ rwmunebulebis miniWeba. es ki SeiZleba ganxorcieldes zogadi 

(generaluri), specialuri an erTjeradi mindobilobiT.28 TiToeu-

li maTgani SeiZleba gaices rogorc zepirad, ise werilobiTi.29 aR-

saniSnavia, rom praqtikaSi ufro gavrcelebulia werilobiTi mindo-

biloba,30 romelic zogierT SemTxvevaSi notariusTanac ki ideba da 

romelsac udidesi kanonieri ndoba gaaCnia.31/32 

mindobiloba win uswrebs garkveul SeTanxmebas uflebamosilebis 

ganxorcielebis Taobaze, an piriqiT. amdenad, arsebobs SemTxvevebi, 

roca xelSekrulebiT xdeba garkveuli valdebulebis dakisreba. aR-

niSnulis yvelaze gavrcelebuli saxea davalebis xelSekruleba (709-

723), romlis mixedviTac, rwmunebuli marwmuneblis saxeliTa da xar-

jiT garkveuli qmedebis ganxorcielebis valdebulebas iRebs. kidev 

ufro naTladaa sakiTxi warmoCenili, e.w. saadvokato momsaxurebis 

xelSekrulebaSi, sadac, erTi mxriv, ideba davalebis xelSekrule-

ba mxareebs Soris, xolo, meore mxriv, sasamarTloSi warmomadgen-

lobisTvis, mxare calke debs mindobilobas. aRniSnuli ar niSnavs, 

rom kanoniT, magaliTad, davalebis xelSekruleba aucileblad min-

dobilobas moiTxovs, an mindobiloba, an konkretuli xelSekruleba 

erTmaneTis samarTlebrivi winapirobis matareblebs warmoadgenen.33 

Tumca, Tu calkeul SemTxvevebs gaviTvaliswinebiT, praqtikaSi dam-

kvidrebuli SemTxvevebidan gamomdinare, mxolod davalebis xelSe-

krulebiT, calkeul SemTxvevebSi Sedegis miRweva SeuZlebelia.34 

27 zoiZe, sk-is komentari, wigni I, mux. 103, gv. 277.

28 kobaxiZe, samoqalaqo samarTali, 2000, 316.

29 ix. magaliTad, Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 426.

30 zoiZe, sk-is komentari, wigni I, mux. 103, gv. 277.

31 saqarTvelos uzenaesi sasamarTlos 2012 wlis 19 ivlisis #as-114-110-2012 ganCineba.

32  unda aRiniSnos, rom miuxedavad notariusis mier damowmebuli dokumentis ndobis sak-

iTxisa, sasamarTlo praqtikaSi aseve dafiqsirebulia mosazreba, rom sisrulisa da 

utyuarobis prezumfcia notariulad damowmebul mindobilobaze ar moqmedebs _ saqa-

rTvelos uzenaesi sasamarTlos 2012 wlis 9 ianvris #as-1531-1537-2011 ganCineba _ aRw-

erilobiTi nawili _ amave ganCinebaSi sasamarTlo uTiTebs 2002 wels didi palatis mier 

ganxilul saqmeze, sadac igive poziciaa gaiziarebuli: „sanotaro wesiT damowmebuli 

mindobiloba TavisTavad ar niSnavs marwmuneblis mier warmomadgenlisaTvis uflebamo-

silebis miniWebis arsebobas“ _ saqarTvelos uzenaesi sasamarTlos didi palatis 2002 

wlis 9 seqtembris #3k/624-02 gadawyvetileba. didi palatis ganmartebiT, miuxedavad 

sanotaro wesiT damowmebuli mindobilobisa, mxarem windaxeduloba unda gamoiCinos da 

daukavSirdes warmodgenil pirs. aseTi mosazreba SeusabamobaSi modis 104 II da 104 III 

muxlebTan, keTilsindisierebis principTan da sxv.

33  saqarTvelos uzenaesi sasamarTlos 2006 wlis 8 seqtembris #as-39-486-06 gadawyvetileba.

34  amis dasturia sasamarTlo gadawyvetilebaTa calkeuli magaliTebi, sadac sasamarTlo 

ar amyarebs Tavis msjelobis marTebul winapirobebs. ix. saqarTvelos uzenaesi sasa-

marTlos 2015 wlis 10 seqtembris #as-739-707-2014 ganCineba _ aRwerilobiTi nawili 

_ dasaxelebuli ganCinebis sapirispiro mosazrebaa gamoxatuli sakasacio palatis ms-

jelobaSi (ix. iqve).
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III. warmomadgenlis meSveobiT garigebis dadebis 

SezRudvis farglebi (103 II)

gansaxilveli muxlis me-2 nawilSi Camoyalibebuli winadadebe-

bi: „igi uSualod unda dados pirma“ da „roca kanoniT akrZalulia 

garigebis dadeba warmomadgenlobis meSveobiT“ analogiuri Sinaar-

sis matarebelia. iuridiul literaturaSi gamoTqmuli mosazrebis 

Tanaxmad, meore winadadebas garkveuli prevenciis funqcia gaaCnia, 

raTa mxedvelobidan ar iqnes gamorCenili.35 rac Seexeba kanoniT 

gaTvaliswinebul SemTxvevebs, maTgan gamosayofia: warmomadgenlis 

saSualebiT garigebis dadebis akrZalva gvxvdeba qorwinebis36 (1107) 

SemTxvevaSi,37 aseve anderZis Sedgenisas (1346) da Secvlisas (1398).

IV. kavSiri sxva samarTlebriv institutebTan

 

sxva samarTlebriv institutebTan garigebaSi warmomadgenlobis 

kavSiri mxolod ramdenime aspeqtSi unda iqnes ganxiluli. swored am 

mizniT, gamoyofilia mxolod ramdenime maTgani, romelic gansaxil-

veli normis uSualo kavSirs asaxavs sxva institutebTan.

1. sakuTrebis mindoba

sakuTrebis mindobas samecniero literaturaSi e.w. arapirdapiri 

warmomadgenlobis magaliTadac miiCneven.38 gansxvavebiT warmomadgen-

lobisgan, sakuTrebis mindobisas piri (mindobili mesakuTre) Tavisi 

saxeliT gamodis urTierTobebSi, magram ise, rom iTvaliswinebs mimn-

dobis interesebs.39 es ki calsaxad miuTiTebs im faqtze, rom saku-

Trebis mindoba klasikuri gagebiT warmomadgenloba ar aris, Tumca 

Tavisi arsidan (aseve, 729-e muxlis gaazrebidan) gamomdinare, warmo-

madgenlobasTan garkveuli kavSirebi ikveTeba. 

2. erToblivi saqmianoba (amxanagoba)

rogorc sakuTrebis mindobis SemTxvevaSi, amxanagobis drosac 

warmomadgenloba klasikuri gagebiT saxeze ar aris. aRniSnuli 

ganpirobebulia gansaxilveli institutis specifikidan, romlis far-

glebSic, 934 I muxlis safuZvelze, aseTi xelSekrulebis monawileebi 

erToblivad warmoadgenen amxanagobas mesame pirebTan urTierToba-

Si. Tumca, igive muxli icnobs aseve mxareTa Tavisuflebis princips, 

35 kereseliZe, uzogadesi cnebebi, gv. 403. 

36 ix. amave komentaris 23-e SeniSvna.

37 kereseliZe, uzogadesi cnebebi, gv. 403.

38 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 428.

39 iqve.
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romlis mixedviTac, amxanagobis monawileebs mesame pirebTan warmo-

madgenlis arCevis uflebamosileba gaaCniaT. amdenad, xelSekruleb-

is Tavisuflebis farglebSi SesaZlebelia mxareTa mier garigebaSi 

warmomadgenlobis sakiTxi ganisazRvros.

3. xandazmuloba

xandazmulobis vadis denis SeCereba (134) grZeldeba iqamde, sanam 

piri ar gaxdeba sruli qmedunariani, an mas ar daeniSneba kanonieri 

warmomadgeneli an mxardamWeri.

4. movalis pasuxismgebloba misi warmomadgenlis moqmedebisaTvis

396-e muxlSi gaerTianebulia warmomadgenlis da e.w. nebis gad-

amtanis uflebrivi statusi. Tumca orive SemTxvevaSi pasuxismgeblo-

ba mainc warmodgenils ekisreba. magaliTad, warmodgenili kuriers 

gaatans 2016 wlis model kompiuters, xolo, Sikriri ki gzaSi daa-

zianebs mas. aseT SemTxvevaSi, meore mxares uflebamosileba warmoe-

Soba, mosTxovos nivTobrivad unaklo nivTis gadacema. analogiuri 

uflebamosileba warmoeSoboda meore mxares, aseTive SemTxveva war-

modgenilis saxeliT moqmed warmomadgenels rom mosvloda.

5. dazRveva

805 I muxli warmomadgenlad miiCnevs dazRvevis agents, romelsac 

xelSekrulebis dadebis uflebamosilebas, aseve, calkeul SemTx-

vevebSi Sesabamisi saxelSekrulebo pirobebis Secvlis SesaZlebe-

lobas aniWebs. aqve gamosayofia 844 II muxlSi arsebuli Canaweri, 

romelic mesame piris sasargeblod dadebuli garigebisas kanonieri 

warmomadgenlis werilobiTi Tanxmobis gacemis valdebulebas adgens. 

sainteresoa, rom aseT SemTxvevaSi garigebismieri warmomadgenloba 

ar miiReba mxedvelobaSi.

6. kanonismieri valdebulebiTi urTierTobebi

garigebebSi warmomadgenlobis sakiTxi kanonismieri valdebulebi-

Ti urTierTobebisas ar gamoiyeneba. miuxedavad amisa, calkeul 

SemTxvevebSi am institutTa gzebi mainc ikveTeba. ase magaliTad, 994-e 

muxli, romelic arasrulwlovnis pasuxismgeblobisTvis miyenebul 

zians gansazRvravs; aseve, 969-e da 971-e muxlebSi arsebuli mow-

esrigeba (davalebis gareSe sxvisi saqmeebis Sesruleba), sadac ukve 

sxva piris sasargeblod xorcieldeba qmedeba. rogorc aRiniSna, es 

ukanaskneli klasikuri gagebiT warmomadgenlobis saxes ar warmoad-
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gens, magram sxva piris sikeTis gadasarCenad qmedebis ganxorcieleb-

is WrilSi Tu SevxedavT sakiTxs, SeiZleba maqsimalurad gaTanabreb-

uladac ki miviCnioT.

7. saqorwino xelSekrulebis dadeba

 

1175-e muxli SezRuduli qmedunarianobis mqone pirTaTvis saqor-

wino xelSekrulebis dadebis uflebamosilebas gansazRvravs, sadac 

mxolod kanonieri warmomadgenlis TanxmobiT aniWebs pirebs amgvari 

qmedebis ganxorcielebis SesaZlebelobas.

9. iuridiuli piris warmomadgenloba

iuridiuli piris warmomadgenloba garkveuli organizaciuli sax-

is mowesrigebasTanaa kavSirSi. Tavis mxriv, organizaciuli mowes-

rigeba konkretuli iuridiuli piris wesdebas emyareba,40 rac imas 

niSnavs, rom misi damfuZneblebi Tavidanve aRniSnaven SeTanxmebul 

dokumentSi samomavlo ufleba-movaleobebisa da iuridiuli piris 

warmomadgenlis Sesaxeb. aRniSnulis magaliTia, direqtori, romel-

sac SeiZleba mieniWos rogorc absoluturi Tavisufleba, imoqmedos 

kanoniT gaTvaliswinebul farglebSi, ise garkveuli SezRudvebi, 

magaliTad, uZravi qonebis nasyidobisas (damfuZnebelTa Tanxmobis 

saxiT) da sxv.; aseve aRsaniSnavia, prokura, romelic, gansxvavebiT 

mindobilobisgan, mxolod calmxrivi aqtis safuZvelze ar warmoSobs 

iuridiul Sedegebs da romelsac meore mxaris mier misi miRebis Ta-

obaze nebis gamovlena sWirdeba.41 

10. warmomadgenloba saproceso samarTalSi

samoqalaqo-saproceso kodeqsis 93-e muxli saproceso urTierTo-

bisas warmomadgenlobis SesaZleblobas gansazRvravs, 95-e muxli ad-

gens im pirTa CamonaTvals, romelTac sasamarTloSi warmomadgenlad 

gamosvlis uflebamosileba ar gaaCniaT, xolo, amave kodeqsis 96-e 

muxli sasamarTloSi warmomadgenlis uflebamosilebis gaformebis 

wess exeba, sadac calkeul sakiTxebze amaxvilebs yuradRebas. 

saproceso-samarTlebrivi urTierTobisas warmomadgenlobis sak-

iTxi radikalurad gansxvavdeba 103-114-e muxlebiT mowesrigebuli 

warmomadgenlobisgan. 103-114-e muxlebi exeba uSualod garigebaSi 

warmomadgenlobas da ara procesualur warmomadgenlobas. Sedegad, 

es normebi procesSi ar gamoiyeneba. 

amdenad, garigebebSi warmomadgenlobis momwesrigebeli normebi 

40 Schäfer, Beck OK BGB, 39. Aufl., § 164, Rn. 2.
41 Tbilisis saqalaqo sasamarTlos 2014 wlis 19 martis N 2/17265-13 gadawyvetileba.
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SeiZleba erTgvar samarTlebriv CarCod iqnes miCneuli, Tu rodis 

adgens kanoni qcevis savaldebulo wessa da moqmedebis konkretul 

areals mxareebisTvis. magaliTad, warmomadgenlobis damadasture-

beli sabuTis forma _ kanonmdebeli calkeul SemTxvevaSi sanotaro 

formiT damowmebuli dokumentis savaldebulobasac iTvaliswinebs. 

garda aRniSnulisa, sasamarTloSi warmomadgenlobis momwesrigebe-

li normebi mxareebs im samoqmedo areals usazRvravs, romlis far-

glebSic, maT samoqalaqo wesiT unda dadon Sesabamisi garigebebi an 

morigebiT daasrulon saqme da sxv. 

sergi jorbenaZe muxli 103
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muxli 104. garigebis Sedegebis adresati warmomadgenlobisas

1. im garigebiT, romelsac warmomadgeneli debs Tavisi ufleba-

mosilebis farglebSi, da im piris saxeliT, romelsac igi warmoad-

gens, uflebebi da movaleobebi warmoeSoba mxolod warmodgenil 

pirs.

2. Tu garigeba dadebulia sxva piris saxeliT, maSin warmomadgen-

lobiTi uflebis ararseboba ar SeiZleba gamoiyenos garigebis meore 

mxarem, Tuki warmodgenilma iseTi garemoebebi Seqmna, rom garigebis 

meore mxares keTilsindisierad egona aseTi uflebamosilebis arse-

boba.

3. Tu garigebis dadebisas warmomadgeneli ar miuTiTebs Tavis war-

momadgenlobiT uflebamosilebaze, maSin garigeba warmoSobs Sede-

gebs uSualod warmodgenili pirisaTvis mxolod im SemTxvevaSi, Tuki 

meore mxares unda evarauda warmomadgenlobis Sesaxeb. igive wesi mo-

qmedebs maSinac, roca meore mxarisaTvis sul erTia, visTan dadebs 

garigebas.

I. zogadi debulebani .....................................................................................599 

II. ufleba-movaleobebis adresati (104 I).....................................................600 

III. warmomadgenlobiTi uflebamosilebis
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   ararseboba meore mxarisTvis ................................................................604 

I. zogadi debulebani

 

gansaxilveli muxli mkafiod adgens im subieqtTa wres, romelTac 

warmomadgenlobis meSveobiT dadebuli garigebisas uflebebi da mov-

aleobebi warmoeSobaT. muxlis arsidan gamomdinare, wina planzea 

wamoweuli iseTi aucilebeli sakiTxebi, rogoricaa keTilsindisiereb-

is principi, calkeul SemTxvevebSi, garemoebis Seqmna da xelSekrule-

1
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bis monawile mxaris damokidebuleba aseTi garigebis dadebis dros. 

II. ufleba-movaleobebis adresati (104 I)

 

warmomadgenlis mier qmedebis ganxorcielebis miuxedavad, ufle-

bebi da movaleobebi warmoeSoba warmodgenils. es daTqma warmoad-

gens warmomadgenlobiT dadebuli garigebis gansazRvris umTavres 

kriteriums, romliTac garigebis monawile mxaris vinaoba dginde-

ba. Sedegad, aseT SemTxvevaSi saxezea sami piris (warmodgenili, war-

momadgeneli da meore mxare) mier gamovlenili neba.1 aseTi wesi ar 

vrceldeba SemTxvevaze, rodesac rwmunebulebiT ar dgindeba warmo-

madgenlobis faqti2 da sxv.

ufleba-movaleobebis adresati SeiZleba saWiroebdes dadgenas 

calkeul SemTxvevebSi. aRniSnuli iseT magaliTs exeba, rodesac in-

formaciis gadamowmeba gonivrul saWiroebas moiTxovs (ar igulisx-

meba 104 II, 104 III, 111 I da 111 II muxlebi). magaliTad, xelSekrulebis 

notariulad damowmebisas notariusis valdebulebaa gadaamowmos 

warmomadgenlobiTi uflebamosilebis sakiTxi.3 aseT dros mowmdeba 

is, Tu ramdenadaa uflebamosilebis gamcemi _ warmodgenili marTla 

aseTi nebis gamomvleni piri. 

III. warmomadgenlobiTi uflebamosilebis Sedegi (104 II)

 

104 II muxlSi gawerili qcevis wesi garkveul sagamonakliso SemTx-

vevaze miuTiTebs, rodesac, marTalia, warmodgenilis neba gamo-

vlenili ar aris, Tumca mis mier ganxorcielebuli qmedeba aseTi 

molodinis gonivrul safuZvels qmnis. windawinve aRsaniSnavia, rom 

aseTSi ar moizareba is SemTxveva, roca qmedeba kanoniT akrZalulia. 

magaliTad, 103 II muxlis mowesrigeba4 da sxv.

rogorc wesi, warmomadgenlobiTi uflebamosilebis gareSe sxvi-

si saxeliT dadebuli garigeba ar warmoSobs samarTlebriv Sedegs.5 

mocemuli daTqma mTlianad keTilsindisierebis princips efuZneba. 

amdenad, igi warmoadgens nebis gamovlenis adresatis intereseb-

is dacvis mqone daTqmas,6 romliTac keTilsindisierebis principze 

dafuZnebiT daculi iqneba misi uflebebi.7 

1 zoiZe, sk-is komentari, wigni I, mux. 104, gv. 280.

2  saqarTvelos uzenaesi sasamarTlos 2012 wlis 4 ivnisis #as-1705-1689-2011 gadawyveti-

leba.

3 ix. Tbilisis saapelacio sasamarTlos 2011 wlis 6 seqtembris #2b/1375-11 ganCineba.

4  ix. aseve, saqarTvelos uzenaesi sasamarTlos 2015 wlis 11 noembris #570-541-2015 gad-

awyvetileba.

5 zoiZe, sk-is komentari, wigni I, mux. 104, gv. 280.

6 kereseliZe, uzogadesi cnebebi, gv. 406.

7  ix. saqarTvelos uzenaesi sasamarTlos 2012 wlis 6 Tebervlis #as-1435-1450-2011 gan-

Cineba, aRwerilobiTi nawili.
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1. „meore mxaris“ ganmarteba 104 II muxlze dayrdnobiT

gansaxilvel SemTxvevaSi „meore mxared“ iwodeba warmodgenili da 

meore mxare.8/9 

2. garigebis meore mxaris warmodgena da keTilsindisiereba

garigebis meore mxaris (am SemTxvevaSi ar igulisxmeba warmodge-

nili) mier konkretuli Sexeduleba obieqtur garemoebas unda 

efuZnebodes. aseTi SeiZleba iyos notariusis mier damowmebuli min-

dobiloba,10 romlis mimarTac saxezea mxaris kanonieri ndoba, rom 

amgvari damowmebuli dokumenti aris namdvili nebis safuZvelze ar-

sebuli calmxrivi garigeba da igi iuridiuli Zalis matarebelia.11 

amdenad, gansaxilvel SemTxvevaSi ar igulisxmeba meore mxaris 

simarTlesTan Seusabamo warmodgenebi, misi damokidebuleba sak-

iTxisadmi, rasac igi SecdomaSi Sehyavs da sxv. aRsaniSnavia, rom mx-

olod calsaxad obieqturi garemoeba ver gaxdeba am muxliT sakiTxis 

mowesrigebis winapiroba. aseTi garemoeba keTilsindisierebas unda 

efuZnebodes. sxva sityvebiT rom iTqvas, meore mxare am faqtis mi-

marT keTilsindisieri unda iyos da ar unda hqondes Tundac kanonie-

ri/gonivruli molodini, rom sxva Sedegi SeiZleboda damdgariyo.

104 II muxlSi arsebuli daTqma kerZo avtonomiis princips Seesa-

bameba da pirdapir kavSirSia nebis gamovlenis konkretul SedegTan. 

igi erTgvarad azustebs qcevis konkretul wess da adgens meore mx-

aris SezRudul uflebamosilebas, mimarTos warmomadgenels an/da 

Sesabamis pirs garigebasTan mimarTebiT Sesabamisi moTxovniT (aseTi 

SeiZleba iyos, magaliTad, SecdomiT an motyuebiT dadebuli garige-

ba).

3. warmodgenilis mier Sesabamisi garemoebebis Seqmna

 

garda keTilisnidisierebisa, 104 II muxlis gamoyenebisTvis sa-

Wiroa saxeze kumulaciurad iyos warmodgenilis mier Sesabamisi 

pirobebis Seqmna. kerZod, aq saubaria warmodgenilis qmedebaze (an 

calkeul SemTxvevaSi umoqmedobaze12), romliTac igi iseT garemoebas 

qmnis, rom meore mxare darwmunebulia warmomadgenlobiTi ufleba-

mosilebis iuridiul marTebulobaSi. magaliTad, Tu warmodgenili 

8 ix. kereseliZe, uzogadesi cnebebi, gv. 405.

9  ix. saqarTvelos uzenaesi sasamarTlos 2011 wlis 27 ivnisis #as-775-829-2011 ganCineba, 

aRwerilobiTi nawili.

10 Tbilisis saapelacio sasamarTlos 2011 wlis 19 aprilis #2b/4378-10 ganCineba.

11 igive ganCineba.

12  saqarTvelos uzenaesi sasamarTlos 2011 wlis 27 ivnisis #as-775-829-2011 ganCineba, 

aRwerilobiTi nawili.
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meore mxares miawdvis informacias, rom konkretuli piri iqneba misi 

warmomadgeneli, Tumca Semdeg ise Secvlis warmomadgenlobiT ufle-

bamosilebas dasaxelebul pirTan, rom amis Sesaxeb ar Seatyobinebs 

meore mxares an daaviwydeba aseTi informaciis misTvis miwodeba. ase-

Tis arsebobisas, warmodgenilis mier iseTi garemoebaa Seqmnili, rom 

meore mxares keTilsindisierad hgonia warmomadgenlobiTi ufleba-

mosilebis namdvilobis Taobaze. aRsaniSnavia, rom 104 II ar gansaz-

Rvravs warmodgenilis ganzraxvis an gaufrTxileblobis sakiTxs. 

Sesabamisad, aseTi Sedegis arsebobisas yuradReba ar mieqceva im sak-

iTxs, surda Tu ara igi, ramdenad windauxedavad imoqmeda man da a.S.

zemoaRniSnulidan gamomdinare, 104 II muxli Semdegnairad unda 

iqnes ganmartebuli, rom warmodgenils an meore mxares ar gaaCnia 

warmomadgenlobiTi uflebamosilebis ararsebobis SemTxvevaSi moTx-

ovnis dayenebis ufleba, Tu warmodgenilma iseTi garemoebebi Seqmna, 

rom meore mxares aseTi uflebamosilebis arseboba keTilsindisi-

erad egona. 

IV. garigebis Sedegebis warmoSoba warmodgenili 

pirisaTvis (104 III)

104 III muxli iseTi garemoebis dazustebas exeba, rodesac meore 

mxaris varaudi da warmomadgenlobis sakiTxi logikur bmaSi unda 

iyos savaraudo obieqtur warmodgenasTan da aRniSnulis safuZvel-

ze dadges Sedegi. kerZod, meore mxares unda gaaCndes garkveuli 

molodini, garkveuli varaudi, rom warmomadgenloba SeiZleba namd-

vili iyos. kanonis amgvari mowesrigeba emyareba mis praqtikul gamoy-

enebas _ yvela SemTxvevaSi ar moiTxovos mxarem informaciis miReba 

warmomadgenlobiTi uflebamosilebis Taobaze13 da sxv. 

1. warmomadgenlis mier Tavisi uflebamosilebis miuTiTebloba

warmomadgenlobiTi uflebamosilebis miuTiTeblobam rom 

kanonieri molodini Seqmnas, garigeba unda daidos Sesabamis adg-

ilas, Sesabamisi pirobebis gaTvaliswinebiT. kerZod, miuxedavad 

aseTi dokumentis/mtkicebulebis arqonisa, obieqturi da gonivruli 

molodinidan gamomdinare, savaraudoa, warmomadgenlobiTi ufleba-

mosilebis Sesaxeb.

2. garigebis meore mxaris varaudi

rogorc aRiniSna, varaudi ar unda efuZnebodes dausabuTebel 

warmodgenebs. igi SeiZleba emyarebodes gangrZobadi xasiaTis urTi-

13 zoiZe, sk-is komentari, wigni I, mux. 104, gv. 281.
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erTobas,14 piris aqtiur qmedebas an umoqmedobas15 da sxv. TiToeul 

aseT SemTxvevaSi kanonmdebeli gulisxmobs realobasTan Sesabamis 

varauds, romlis warmodgenac konkretuli SemTxvevisas ar iqneboda 

simarTlesa da logikasTan Seusabamo. magaliTad, rodesac pirovneba 

meore pirs aCvenebs piradobis damadasturebel sabuTs, romelzec 

datanili suraTidan ikveTeba, rom swored igia Sesabamisi saxelisa 

da gvaris matarebeli fizikuri piri, meore mxaris varaudi, rom Sei-

Zleba es dokumenti gayalbebuli iyos, mxolod maSin iqneboda sax-

eze, Tu aseTi konturebi gamoikveTa piradobidan an Tu arsebobda am 

pirovnebis mimarT ndobis naklebi standarti. 

aseT SemTxvevaSi warmodgenils mainc warmoeSoba ufleba-movale-

obebi, vinaidan meore mxare keTilisndisieria. analogiuri vrceldeba 

SemTxvevaze, rodesac iuridiuli piris direqtori (warmomadgeneli) 

mindobilobas gascems TanamSromelze da Semdeg meore TanamSromlis 

saxeliT SeuTvlis mas mindobilobis gauqmebis Taobaze, xolo, min-

dobilobiT miniWebul warmomadgenelTan es informacia ar miaRwevs. 

aseT dros, erTi mxriv, meore mxaris varaudia saxeze, rom swored 

warmomadgeneli avlens iuridiuli piris namdvil nebas, xolo, meore 

mxriv, misTvis ar aqvs didi mniSvneloba, Tu visTan dadebs xelSe-

krulebas.

kidev erTi magaliTis moyvanaa SesaZlebeli, romelic advokatis 

saqmianobas exeba. kerZod, orderi, romlis safuZvelzec advokati 

icavs klientis, maT Soris qonebriv interesebs, ver iqneba warmo-

madgenlobiTi uflebamosilebis damadasturebeli dokumenti.16 aR-

niSnuli gamomdinareobs im faqtidan, rom meore mxarisTvis cnobili 

unda iyos aucileblad, rom orderi an sasamarTloSi mindobiloba 

ar iZleva garigebis dadebis uflebamosilebas, Tu es mindobilobaSi 

ar aris miTiTebuli.17 Sesabamisad, aseTi saxis warmomadgenloba ar 

iqneba namdvili da masSi aseve ar iqneba gaerTianebuli e.w. gonivru-

li varaudis winapiroba.

3. kontrahentis datvirTva meore mxarisTvis

warmomadgenlis vinaobas meore mxarisTvis maSin aqvs mniSvnelo-

14  saqarTvelos uzenaesi sasamarTlos 2015 wlis 11 noembris #570-541-2015 gadawyvetile-

ba. garda sasamarTlo msjelobisa, sainteresoa amave gadawyvetilebis aRwerilobiT naw-

ilSi gawerili sasamarTlos pozicia.

15  saqarTvelos uzenaesi sasamarTlos 2011 wlis 27 ivnisis #as-775-829-2011 ganCineba, 

aRwerilobiTi nawili. aRsaniSnavia, rom sakasacio palata pirveli instanciis am pozi-

cias arsebiTad ar iziarebs da dasaxelebuli SemTxvevis arsebobisas (garemoebebidan 

gamomdinare), 111-e muxlis moqmedebaze miuTiTebs.

16 saqarTvelos uzenaesi sasamarTlos 2012 wlis 5 seqtembris #as-127-124-2011 ganCineba.

17 ix. igive ganCineba.
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ba, rodesac am ukanasknels swored warmomadgenelTan surs xelSe-

krulebis dadeba. magaliTad, Tu warmomadgenlis codnis, ga-

mocdilebisa da sxva Tvisebebis gamoyenebiT surs dados nardobis 

xelSekruleba. aseT SemTxvevaSi, didi mniSvneloba aqvs imas, Tu vin 

gaxdeba xelSekrulebis mxare. 

gansxvavebiT fizikur pirTan dadebuli xelSekrulebisas, iu-

ridiuli piris saqmianobis SemTxvevaSi umeteswilad konkretuli 

pirovnebis vinaoba, romelic amave iuridiuli piris TanamSromelia, 

ar warmoadgens gadamwyveti mniSvnelobis mqones (ar igulisxmeba 

SemTxveva, rodesac garigebaSi aRiniSneba, rom uSualod konkretulma 

pirovnebam unda ganaxorcielos qmedeba da sxv.). magaliTad, bankTan 

sabanko kreditis xelSekrulebis dadebisas, msesxeblisTvis absolu-

turad ar aris mniSvnelovani, vis mier gamovlenili nebis safuZv-

elze dadebs garigebas. aq umTavresia, rom neba iyos gamovlenili 

kreditis gamcemis _ bankis mier. 

kidev erTi magaliTi, rodesac konkretul iuridiul pirTan 

ideba xelSekruleba da pirs uSualo komunikacia mis erT-erT Tan-

amSromelTan aqvs, romelic xels awers xelSekrulebas. Tundac im 

TanamSromels direqtorisgan (kanonidan gamomdinare) ar hqondes 

warmomadgenlobiTi uflebamosileba miniWebuli, Sedegi mainc iu-

ridiul pirsa da meore mxares Soris dadgeba.

4. garigebis adresatis mniSvnelobis ararseboba meore mxarisTvis

sityvebi „sulerTia, visTan dadebs garigebas“ ar gulisxmobs, 

rom yvela SemTxvevaSi, rodesac meore mxarisTvis mxolod garigebis 

dadeba (obieqti) iqneba mizani da ara kontrahenti, aucileblad gax-

deba es ukanaskneli warmodgenilisTvis uflebis warmoSobis safuZ-

veli. aq sagulisxmoa mxolod iseTi SemTxveva, rodesac warmomadgen-

lobiTi uflebamosilebis Sesaxeb SeeZlo mxares evarauda.18

imoqmeda warmomadgenelma ise, rom warmodgenils ar hqonda konk-

retuli pozicia Sesabamis sakiTxze Camoyalibebuli, aseT dros war-

modgenili mainc gaxdeba urTierTobis monawile mxare (vinaidan war-

momadgenlobiTi uflebamosileba dasturdeba). Sesabamisad, mas ukve 

calke warmoeSoba moTxovnis (zianis anazRaurebis) uflebamosileba 

warmomadgenelTan mimarTebiT, romelmac masze dakisrebuli val-

debuleba jerovnad ar Seasrula. 

is, Tu ramdenad SeiZleba yvela SemTxvevaSi namdvilad CaiTva-

los meore mxaris damokidebuleba, ra aris misTvis sulerTi da sxv. 

calkeuli sakiTxis ganxilvis sagans warmoadgens. savaraudoa, rom 

18 zoiZe, sk-is komentari, wigni I, mux. 104, gv. 281.
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aseTi Sedegi misaRebi unda iyos iseTi garigebebis SemTxvevaSi, rode-

sac misi Sesruleba dauyovnebliv xdeba19 an rodesac pirs ramdenime 

warmomadgeneli hyavs (kreditis magaliTze). 

19 kereseliZe, uzogadesi cnebebi, gv. 407.
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sergi jorbenaZe/simoni takaSvili muxli 105

muxli 105. warmomadgenilis SezRuduli qmedunarianoba

warmomadgenlis mier dadebuli garigeba namdvilia maSinac, roca 

warmomadgeneli SezRudulad qmedunariani iyo.

I. zogadi debulebebi .................................................................................... 606 

II. garigebis Sedegebi .................................................................................... 606 

III. normis gamovlineba saproceso samarTalSi .......................................... 607

I. zogadi debulebani

gansaxilveli muxlis safuZvelze, warmomadgenlis SezRudulqme-

dunarianobis miuxedavad, garigeba namdvilad iTvleba. aseTi daTqma 

ki zogadi danawesidan1 sagamonakliso SemTxvevas warmoadgens. ker-

Zod, normatiuli Sinaarsis mixedviT, piris, romelic alkoholis 

an narkotikuli nivTierebis moxmarebis gamo ojaxs mZime materia-

lur mdgomareobaSi ayenebs da amis gamo igi cnobilia SezRudulqme-

dunarianad, rogorc warmomadgenlis mier dadebuli garigeba, mainc 

namdvilad miiCneva. ase magaliTad, gansxvavebiT meryevad baTili 

garigebebisgan, aseT dros kanonieri warmomadgenlis Tanxmoba ar 

aris saWiro, raTa gamovlenili neba da Sesabamisad, garigeba namd-

vilad iqnes miCneuli.2 sxva sityvebiT rom iTqvas, arasrulwlovanis 

dacvisken ar aris mimarTuli gansaxilveli muxli.3 amdenad, 105-e 

muxli miuTiTebs SezRudul qmedunariani piris mier gamoxatuli 

nebis namdvilobaze. 

II. garigebis Sedegebi

 

rodesac SezRudulqmedunariani piri samoqalaqo-samarTlebriv 

urTierTobaSi sxvisi saxeliT gamodis, am SemTxvevaSi garigebis 

Sedegebi warmodgenili pirisTvis dgeba, rogoric ar unda iyos igi, 

sargebliani Tu saziano. aRniSnuli dakavSirebulia im faqtTan, rom 

warmomadgenlis arCevas warmodgenili piri Tavad axdens da Sesa-

bamisad am samoqalaqo riskis matarebelic swored es piria.4 

aRniSnul danawess gaaCnia sagamonakliso SemTxveva: Tu SezRudul-

qmedunariani piri moqmedebs warmomadgenlobiTi uflebamosilebis 

gadaWarbebiT, anu warmoiSoba riski, rom igi Tavad gaxdes samarTle-

brivi Sedegis adresati, aseT SemTxvevaSi gavrceldeba SezRudul-

qmedunarianobis mqone piris mier dadebuli garigebis mimarT moqme-

di wesebi.5 

1 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 431.

2 ix. zoiZe, sk-is komentari, wigni I, mux. 105, gv. 282.

3 ix. MüKo/Schubert, BGB, 7. Aufl., 2015, § 165, Rn. 1.
4 zoiZe, sk-is komentari, wigni I, mux. 105, gv. 282.

5 kereseliZe, uzogadesi cnebebi, gv. 408.
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Sesabamisad, garigebis namdvilobisTvis saWiro iqneba an kanonieri 

warmomadgenlis an mzrunvelis Tanxmoba. aRniSnuli gamomdinareobs 

iqidan, rom arasrulwlovnis dacvis interesi upiratesia nebis gam-

ovlenis adresatis mier warmomadgenlobis safuZvelze gamovlenili 

nebis ndobis interesTan mimarTebiT.6 amgvarad, Tu SezRudulqme-

dunariani piri moqmedebs sxvisi saxeliT, misi nebis gamovlena Tav-

isufalia, magram, Tu igi sakuTar interesebs warmoadgens, misi nebis 

gamovlena SeboWilia.7 

magaliTad, SezRudulqmedunariani piri debs garigebas da yid-

ulobs konkretul nivTs. aseT SemTxvevaSi, garigebis namdvilo-

ba damokidebuli iqneba imaze, moiwonebs Tu ara kanonieri warmo-

madgeneli (mSobeli da a.S.) nivTs (63 I). 

gansxvavebiT aRniSnulisgan, mowoneba ar aris savaldebulo, Tu 

warmodgenili piri SezRudul qmedunarian pirs _ warmomadgenels 

daavalebs, dados misi saxeliT xelSekruleba. magaliTad, zemoT 

moyvanil SemTxvevaSi, Tu warmomamdgeneli SezRudulqmedunariania 

da warmodgenili mainc daavalebs mas konkretuli nivTis yidvas, ma-

Sin warmomadgenlis mier gamovlenili neba da Sesabamisad dadebuli 

garigeba namdvilia.

III. normis gamovlineba saproceso samarTalSi

gansxvavebiT kerZosamarTlebrivi garigebis dadebisgan, sasamarT-

loSi SezRuduli qmedunariani piris mier gamovlenili neba/dafiq-

sirebuli pozicia ar iqneba samarTlebrivi Sedegebis momtani. samo-

qalaqo-saproceso kodeqsis 94-e muxlis 1-li nawilis „d“ qvepunqtisa 

da dasaxelebuli muxlis sistemuri ganmartebidan gamomdinare, sasa-

marTloSi SezRudulqmedunariani piris mier warmomadgenlobis ganx-

orcieleba dauSvebelia. Sedegad, aq 105-e muxliT gaTvaliswinebuli 

uflebamosilebac ar gamodgeba, Tundac analogiis wesiT moindomos 

mxarem misi gavrceleba. 

6 kereseliZe, uzogadesi cnebebi, gv. 408.

7 TumaniSvili, garigebebi (samarTlebrivi buneba da normatiuli regulireba), 2012, gv. 89. 
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muxli 106. nebis gamovlenis nakli warmomadgenlobisas

1. nebis gamovlenis naklis gamo garigebis saciloobisas gadamwyve-

tia warmomadgenlis neba.

2. Tu nebis gamovlenis nakli Seexeba iseT garemoebebs, romlebic 

warmodgenili piris mier winaswar iyo gansazRvruli, aRniSnuli nakli 

Secilebis uflebas iZleva mxolod maSin, Tu es nakli warmodgenili 

pirisagan momdinareobs.

I. zogadi debulebani ....................................................................................608 

II. warmomadgenlis neba (106 I) ......................................................................608

1. warmomadgenlis gamovlenili nebis nakli ..........................................609

2. warmomadgenlis nebis prioritetuloba .............................................609

III. warmodgenilis neba (106 II) .......................................................................609

1. warmodgenilisgan momdinare nakli .....................................................610

2. warmodgenilis winaswari ganzraxuloba .............................................610

I. zogadi debulebani

106-e muxli nebis naklze saubrobs. nebis naklis mizezi SeiZleba 

sxvadasxva garemoeba iyos. erT SemTxvevaSi, mxareebs SeiZleba surd-

eT garegnulad gamoxatuli nebiT, sxva namdvili nebisa da maT mier 

dasaxuli miznis dafarva. sxva SemTxvevaSi nebis gamovlena SeiZle-

ba araseriozuli iyos: piri arc isaxavdes raime konkretuli miznis 

miRwevas. calke gansaxilvel magaliTad gamodgeba SemTxveva, rode-

sac nebis gamovlenis mizezi SeiZleba iyos: fsiqikuri moSla, Secdo-

ma, motyueba, muqara da a.S. yvela CamoTvlil SemTxvevas aqvs saerTo 

_ yoveli nebis gamovlena naklis mqonea. e.i. garegnulad gamoxat-

uli neba ar emTxveva Sinagan nebas,1 rac sasamarTlo praqtikiTaa 

dadasturebuli.2 gansaxilveli muxlis arssac warmoadgens swored 

aseTi SemTxvevis mowesrigeba, romlis safuZvelzec, erTmaneTisgan 

gamijnulia warmomadgenlisa da warmodgenlis mier nebis gamovlenis 

naklis faqti. 

II. warmomadgenlis neba (106 I)

warmomadgenlis nebaze saubrisas mniSvnelovania sakiTxi im aspe-

qtSi iqnes danaxuli, Tu ra SemTxvevaSi eniWeba warmomadgenlis nebis 

nakls prioriteti.

1 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 360.

2  saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 noembris #as-789-754-2014 ganCineba; aseve, 

saqarTvelos uzenaesi sasamarTlos 2015 wlis 17 ivnisis #as-487-461-2015 ganCineba.

1

2

muxli 106sergi jorbenaZe/simoni takaSvili



609

3

4

5

6

1. warmomadgenlis gamovlenili nebis nakli

warmomadgenlis mier gamovlenili neba SesaZlebelia naklis mqone 

iyos kanoniT gansazRvrul SemTxvevebSi.3 aseTia, magaliTad, motyue-

biT dadebuli garigeba, sadac nebis nakls mxaris araswori warmod-

gena ganapirobebs dasadebi garigebis arsTan Tu SinaarsTan dakav-

SirebiT. aseve, arsebiTi Secdoma, sadac Secdomis arsebiT xasiaTs is 

garemoeba warmoadgens, rom amgvari Secdoma garigebis kontrahentis 

mier mizanmimarTuladaa gamowveuli. Secdoma gamowveulia meore mx-

aris qmedebiT da igi samarTalurTierTobis keTilsindisieri monaw-

ile nebis naklTan mimarTebiT ar aris.4 amdenad, Tu warmomadgeneli 

uSvebs arsebiT Secdomas, swored misi moqmedebis da aseve, misi neb-

is namdvilobidan gamomdinare ganisazRvreba garigebis saciloobis 

(aseTi winapirobis arsebobis SemTxvevaSi) sakiTxi.

2. warmomadgenlis nebis prioritetuloba

warmomadgenlis uflebamosileba warmodgenilis nebis gamovlen-

is Sedegad warmoiSoba,5 raze dayrdnobiTac, warmomadgeneli axor-

cielebs qmedebas, raTa saboloo mizans miaRwios (dados garigeba).

aRniSnulis safuZvelze, saxelSekrulebo boWvis neba kontrahentis 

mimarT vlindeba uSualod warmomadgenlis da ara marwmuneblis mier, 

Sesabamisad, nebis nakliani gamovlinebac SeiZleba mxolod mis mier 

an mis mimarT iqnes gamoxatuli.6 magaliTad, nebis gamovlenis gan-

martebisas mxedvelobaSi miiReba nebis gamomvlenis, anu rwmunebulis 

pirovneba, rogor metyvelebs an wers igi, ra saxis ganaTleba aqvs 

miRebuli da sxv.7

amdenad, imis gaTvaliswinebiT, rom garigebis dasadebad realurad 

nebas ara warmodgenili, aramed warmomadgeneli piri gamoxatavs, man 

yvelaze kargad icis, Tu ras isaxavda miznad an/da ra samarTlebrivi 

Sedegebis warmoSoba, Secvla an Sewyveta surda. aRniSnulis safuZv-

elze, swored misi da ara warmodgenili piris nebaa prioritetuli.

III. warmodgenilis neba (106 II)

warmodgenili pirisgan momdinare nakli warmomadgenlobis miz-

nebisTvis naklad ar iTvleba (meore mxaresTan mimarTebiT, SesaZle-

belia, magaliTad, 72-e da Semdgomi muxlebiT Secileba). Sesabamisad, 

3 ix. zoiZe, sk-is komentari, wigni I, 2002, mux. 106, gv. 284.

4  saqarTvelos uzenaesi sasamarTlos 2013 wlis 9 dekembris #as-1071-1005-2012 gadaw-

yvetileba.

5 saqarTvelos uzenaesi sasamarTlos 2002 wlis 25 ianvris #3k/878-01 gadawyvetileba.

6 MüKo/Schubert, BGB, 7. Aufl., 2015, § 166, Rn. 1.
7 kereseliZe, uzogadesi cnebebi, 2009, gv. 408.
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Tundac mindobilobaSi ar iqna marTebuli formulireba an warmodge-

nilis mosazrebebi arsebiTi Secdomis matarebelia, warmomadgeneli 

am faqtis mimarT absoluturad keTilsindisieria. aseTi mowesrigeba 

pirdapir kavSirSia garigebaSi warmomadgenlobis arssa da mis princ-

ipebTan.

1. warmodgenilisgan momdinare nakli

 

106 II muxliT gansazRvruli SemTxveva gamonakliss warmoadgens 

amave muxlis pirveli nawiliT dadgenili wesisagan. am SemTxvevaSi, 

warmomadgenlis mier dadebuli garigebis saciloobisas mxedveloba-

Si miiReba ara misi, aramed warmodgenili piris neba. es is SemTx-

vevaa, rodesac garemoebebi, romlebsac SeuZliaT garigebis baTilo-

ba gamoiwvion, warmodgenili pirisTvis xelSekrulebis dadebamdea 

cnobili.8 SeiZleba iTqvas, rom amgvari CanaweriT kanoni azustebs 

konkretul SemTxvevaSi sakiTxis gadaWris SesaZleblobas. Sesabamis-

ad, muxlis meore nawilSi saubaria Secilebis uflebaze, romelic 

gamomdinareobs marwmuneblis mier gansazRvruli garemoebebidan. am 

SemTxvevaSi Secilebis ufleba warmomadgenels aRar unda hqondes, 

radgan nebis nakli mis mier gamovlenil nebas ki ukavSirdeba, Tumca 

es neba (nebis Sinaarsi) formirebuli iyo warmodgenili piris mier.

magaliTad, koleqcionerma giorgim (warmodgenili) laSas (warmo-

madgenels) daavala, rom daviTisgan (meore mxare) SeeZina XVIII sauku-

nis Zvirad Rirebuli violino. mas Semdeg, rac laSam daviTTan dado 

xelSekruleba, giorgim gaigo, rom violino, romlis SeZenac mas sur-

da, ar warmoadgenda XVIII saukuneSi damzadebuls. Sesabamisad, violi-

no koleqciisTvis ar gamodgeboda. imis gaTvaliswinebiT, rom giorgi 

am faqts garigebaSi daSvebul Secdomad CaTvlis, 106 II muxlis safuZ-

velze garigebis namdvilobis Sesaxeb Seecileba meore mxares.

2. warmodgenilis winaswari ganzraxuloba

warmodgenilis winaswar ganzraxulobaSi konkretuli faqtis mi-

marT warmodgenilis pirdapiri damokidebuleba igulisxmeba. ker-

Zod, naklis arseboba, misi warmodgenebidan gamomdinare, unda iyos 

saxeze. magaliTad, Tu warmodgenili piri avalebs warmomadgenels 

gayidos nivTobrivad nakliani sagani, garigebis namdvilobas ver uz-

runvelyofs imis mtkiceba, rom warmomadgeneli aq arafer SuaSia da 

keTilsindisieria, radgan man ar icoda da ar SeiZleba scodnoda aR-

niSnulis Sesaxeb.9 Sesabamisad, aseT SemTxvevebSi garigebis baTiloba 

8 zoiZe, sk-is komentari, wigni I, 2002, mux. 106, gv. 284.

9 iqve, gv. 285.
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ganpirobebuli iqneba swored warmodgenili piris nebiT.10 

warmodgenili piri ver Seecileba warmomadgenels im SemTxvevaSi, 

Tu es ukanaskneli moqmedebs davalebis — mindobilobis safuZvelze 

miRebuli davalebis farglebSi. aseT SemTxvevaSi, Tundac nebis nakli 

aSkara iyos, ar dadgeba warmomadgenlis pasuxismgeblobis sakiTxi.

10 TumaniSvili, garigebebi (samarTlebrivi buneba da normatiuli regulireba), 2012, gv. 90.
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muxli 107. warmomadgenlobiTi uflebamosileba

1. uflebamosilebis (rwmunebulebis) micema xdeba rwmunebulis an im 

mesame piris mimarT nebis gamovleniT, romelTanac unda Sedges warmo-

madgenloba.

2. nebis gamovlenas ar sWirdeba is forma, romelic aucilebelia im 

garigebis dasadebad, romlisTvisac gacemulia uflebamosileba. es 

wesi ar gamoiyeneba maSin, roca dadgenilia specialuri forma.

I. zogadi debulebani ....................................................................................612

II. nebis gamovlena rwmunebulis an „mesame pirTa“

   mimarT (107 I ) ............................................................................................613 

III. formis Tavisufleba warmomadgenlobiTi

   uflebamosilebisas (107 II) .......................................................................613

1.  formis Tavisufleba warmomadgenlis

   meSveobiT dadebuli garigebisas .........................................................613 

2. specialuri formis mniSvneloba .........................................................614 

a) specialuri forma warmomadgenlobiTi 

   uflebamosilebisTvis .......................................................................616

b) specialuri forma garigebisTvis ...................................................615

IV. kavSiri sxva samarTlebriv institutebTan ...........................................615

I. zogadi debulebani

gansaxilveli muxlis mizans warmomadgenlobiTi uflebamosilebis 

mowesrigeba warmoadgens.1 uflebamosilebis analogiurad moixseniebs 

kanonmdebloba rwmunebulebas. TiToeul SemTxvevaSi igi garigeb-

is safuZvelze gacemuli warmomadgenlobiTi Zalauflebaa, romlis 

farglebi ganisazRvreba uflebamosilebis mimcemis mier.2 Tavis mx-

riv, warmomadgenlobiTi uflebamosilebis gamoxatvis forma aris 

mindobiloba. Sesabamisad, praqtikaSi umeteswilad rwmunebulebis 

garegnulad gamosaxatad gamoiyeneba swored mindobiloba,3 romel-

ic mimarTulia samarTlebrivi urTierTobis uzrunvelsayofad war-

modgenilsa da meore mxares („mesame pirs“4) Soris. 5

praqtikuli TvalsazrisiT, warmomadgenlisTvis uflebamosilebis 

miniWeba uSualod warmodgenili piris mier warmomadgenelTan uSua-

lo molaparakebis an/da SeTanxmebis Sedegad xdeba. Sesabamisad, war-

momadgenlobiTi uflebamosilebis gamcemi piri, rogorc wesi, nebas 

imis Sesaxeb, rom mas konkretuli piri surs iyos misi warmomadgene-

li, swored warmomadgenlis winaSe acxadebs.

1  SedarebiT-samarTlebrivi TvalsazrisiT ixileT: kropholeri, gsk-is saswavlo komen-

tari, Targmani, § 167, veli 1.

2 zoiZe, sk-is komentari, wigni I, 2002, mux. 107, gv. 285.

3 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 434. 

4 ix. 103-e muxlis komentari, vn. 5. 

5 saqarTvelos uzenaesi sasamarTlos 2015 wlis 10 seqtembris #as-739-707-2014 ganCineba.

1
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II. nebis gamovlena rwmunebulis an „mesame pirTa“ mimarT (107 I )

garda uSualod warmomadgenelTan gamovlenili nebisa, SesaZloa, 

marwmunebelma (warmodgenilma pirma) konkretuli piris warmomadgen-

lobis Sesaxeb pozicia uSualod daafiqsiros im pirTan, romelTanac 

konkretuli samarTlebrivi urTierToba unda damyardes warmo-

madgenlis saSualebiT. kerZod, im SemTxvevaSi, Tu piri garigebas debs 

warmomadgenlis meSveobiT, SesaZloa warmomadgenlobiTi uflebamo-

silebis Sesaxeb neba swored „mesame piris“ (anu visTanac samomavlod 

marwmunebelma garigeba unda dados) da ara warmomadgenlis winaSe 

gamovlindes. magaliTad, ori piri Tanxmdeba xelSekrulebis arsebiT 

pirobebze. orive pirs surs, xelSekruleba TavianTi warmomadgenel-

ebis meSveobiT dadon. isini adgilzeve Tanxmdebian aRniSnulis Sesax-

eb, rac samarTlebriv urTierTobas warmoSobs. Sedegis Tvalsazris-

iT samarTlebrivad identuria, marwmunebeli rwmunebulebis gacemis 

Sesaxeb nebas gamoavlens uSualod warmomadgenlis Tu mesame piris 

winaSe.

III. formis Tavisufleba warmomadgenlobiTi 

uflebamosilebisas (107 II)

garigebis forma nebis gamovlenis formaa,6 romlis specialuri ga-

movlineba kanoniT mkacrad unda iyos gansazRvruli. vinaidan warmo-

madgenlobiTi uflebamosilebis SemTxvevaSi kanoni nebis namdvilo-

bisTvis specialur formas ar adgens,7 aseTi saxis uflebamosileba 

formasavaldebulo garigebaTa ricxvSi ar eqceva.8 magaliTad, Tu 

xelSekruleba SeiZleba daidos werilobiTi formiT, SesaZloa, rom 

gamyidvelma an/da myidvelma uflebamosileba (rwmunebuleba) warmo-

madgenels misces zepiri formiT. miuxedavad aRniSnulisa, 107 II mux-

li gamonaklis SemTxvevaze miuTiTebs.

1. formis Tavisufleba warmomadgenlis meSveobiT dadebuli ga-

rigebisas

107 II muxlis pirveli winadadebis Sinaarsis analizi cxadyofs, 

rom igi ganamtkicebs xelSekrulebis Tavisuflebis princips da mxa-

reebs xelSekrulebis dadebisTvis (romelsac ar sWirdeba kanon-

iT dadgenili forma) warmomadgenlobiTi uflebamosilebis Tav-

isuflebas ganusazRvravs. es logikuricaa, vinaidan mindobilobis 

arss uflebamosilebis dadastureba/namdviloba warmoadgens, xolo, 

6 zoiZe, sk-is komentari, wigni I, 2002, mux. 68, gv. 213.

7 saqarTvelos uzenaesi sasamarTlos 2001 wlis 21 martis #3k/234-01 ganCineba.

8 ix. kropholeri, gsk-is saswavlo komentari, Targmani, §167, veli 3.

muxli 107 sergi jorbenaZe/simoni takaSvili



614

xelSekrulebiT konkretuli urTierTobis calkeuli winapirobebi 

Tanxmdeba.9 

imis gaTvaliswinebiT, rom zogierTi xelSekruleba swored warmo-

madgenlobiTi uflebamosilebis safuZvelze ideba, rwmunebulebisT-

vis formis savaldebulo wesis gansazRvra, SesaZloa xelSekrulebis 

(dadebis) Tavisuflebis arapirdapiri safuZveli gamxdariyo. swored 

am mizniT, kanonmdebeli mxareebs Tavisuflebas aniWebs.

2. specialuri formis mniSvneloba

107 II muxlis meore winadadeba10 azustebs iseT SemTxvevebs, rode-

sac a) konkretuli samarTalurTierTobisTvis specialuri formaa 

dadgenili11 da b) rodesac garigebisTvis Sesabamisi formaaa dadgeni-

li. orive SemTxvevaSi problema asaxvas povebs rogorc samoqalaqo, 

ise sxva kerZosamarTlebriv urTierTobaSi. aRniSnulis naTeli gam-

ovlinebaa sakorporacio samarTali, sadac direqtoris warmomadgen-

lobiTi uflebamosilebis warmoSobisTvis Sesabamisi registraciaa 

saWiro, magram Semdgom, iuridiuli piris saxeliT qmedebis ganxor-

cieleba (magaliTad, xelSekrulebis dadeba da sxv.), calke ufleb-

is miniWebas ar moiTxovs12 (Tu saxeze ar iqna wesdebiT SezRuduli 

SemTxveva da sxv.).

a) specialuri forma warmomadgenlobiTi uflebamosilebisTvis

pirveli SemTxvevis naTeli gamoxatulebaa samoqalaqo-saproce-

so kodeqsis 96-e muxli, romlis pirveli nawilis me-2 winadadebis 

Tanaxmadac, moqalaqis mier gacemuli mindobiloba unda damowmdes 

sanotaro wesiT an im organizaciis mier, sadac marwmunebeli muSa-

obs an swavlobs da sxv. amgvarad, samoqalaqo-saproceso kodeqsiT, 

dadgenilia mindobilobis specialuri forma, romlis daucvelobis 

SemTxvevaSic, warmomadgenlobiTi uflebamosilebis ganxorciele-

ba SeuZlebelia. Sesabamisad, kanonis imperatiuli moTxovnis Tanax-

mad, Tu warmomadgenlis uflebamosileba ar aris kanoniT dadgenili 

wesiT gaformebuli, sasamarTlo pirs warmomadgenlad ar dauSvebs.13 

aqve aRsaniSnavia, rom 107-e muxli mindobilobis specialur for-

9  saqarTvelos uzenaesi sasamarTlos 2013 wlis 13 dekembris #as-398-377-2012 gad-

awyvetileba.

10  107 II muxlis me-2 winadadebis Taobaze kritikuli mosazreba ixileT: kereseliZe, uzo-

gadesi cnebebi, gv. 409.

11  meore mosazreba gamomdinareobs sk-is 1999 wlis komentaridan, vinaidan kanoni pirdapir 

ar adgens da ar azustebs qcevis amgvar wess. 

12  ix. magaliTad, saqarTvelos uzenaesi sasamarTlos 2001 wlis 21 martis #3k/234-01 

ganCineba.

13  liluaSvili/xrustali, saqarTvelos samoqalaqo-saproceso kodeqsis komentari, 2007, 

96-e muxli, gv. 187.
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masa da ara mis Sinaarsze miuTiTebs. Sinaarsi da safuZveli, magal-

iTad, sasamarTlo warmomadgenlobis dros aris davalebis xelSe-

kruleba da ara 107-e muxli. es ukanaskneli mxolod mindobilobis 

formis gansazRvrisaTvis gamoiyeneba. amgvari pozicia ki gamomdin-

areobs samoqalaqo kodeqsiTa da samoqalaqo-saproceso kodeqsiT 

gaTvaliswinebul warmomadgenlobas Soris arsebiTi gansxvavebidan 

— samoqalaqo procesSi warmomadgenels miniWebuli aqvs mxolod sap-

roceso moqmedebebis Sesrulebis uflebamosileba,14 rac mis konk-

retul gamovlinebaze miuTiTebs.

b) specialuri forma garigebisTvis 

garigebis specialuri forma, rogorc wesi, warmomadgenlobiTi 

uflebamosilebis formis gansazRvris sawindari ar aris, Tumca 107 

II muxlis me-2 winadadeba amis ganmartebis safuZvels iZleva.15 re-

alurad amgvari moqmedeba praqtikuli TvalsazrisiTac iqneboda 

swored werilobiTi formis wardgenis safuZveli. ase magaliTad, uZ-

ravi qonebis nasyidobis SemTxvevaSi (183 da 3111 I muxlebi), sajaro 

reestris erovnul saagentoSi, werilobiTi rwmunebulebis Cabareba 

arapirdapir savaldebulo dokumentTa nusxaSi eqceva (ix. aseve saqa-

rTvelos zogadi administraciuli kodeqsis 86 II muxli).

IV. kavSiri sxva samarTlebriv institutebTan

gansaxilveli muxlis kavSiri 69-e muxlTan mimarTebiT SeiZleba 

iqnes danaxuli, sadac garigebis formis Tavisuflebisa da aseve, misi 

SezRudvis sakiTxia ganxiluli. kavSiris meore magaliTad gamodgeba 

1411-e muxli, sadac anderZis aRmsruleblis daniSvnisTvis werilo-

biTi dokumentis gaformebaa saWiro da sxv.

14  qurdaZe, samoqalaqo saqmeTa ganxilva pirveli instanciis sasamarTloSi, meore gamoce-

ma, 2006, gv. 227.

15 ix. magaliTad, zoiZe, sk-is komentari, wigni I, 2002, mux. 107, gv. 287-288.
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muxli 108. Setyobinebis valdebuleba uflebamosilebis Secvlisas

uflebamosilebaSi cvlilebebi da misi gauqmeba unda ecnobos mesame 

pirebs. am moTxovnis Seusruleblobisas es cvlilebebi da uflebamo-

silebis gauqmeba ar SeiZleba gamoyenebul iqnes mesame pirTa mimarT, 

garda im SemTxvevebisa, roca mxareebma xelSekrulebis dadebisas amis 

Sesaxeb icodnen an unda scodnodaT.

I. zogadi debulebani .....................................................................................616 

II. uflebamosilebaSi cvlilebis Sedegebi ..................................................617 

III. uflebamosilebis cvlilebis/gauqmebis 

   Setyobinebis valdebuleba........................................................................617 

1. Setyobinebis valdebulebis mizani .......................................................617

2. Setyobinebis valdebulebis ararseboba ..............................................618 

IV. uflebamosilebis cvlilebis/gauqmebis 

   Setyobinebis vadebi ...................................................................................618 

1. gonivruli vadebi ...................................................................................618

2. SeTanxmebuli vadebi ...............................................................................619 

V. kavSiri 104 II muxlTan ...............................................................................619

 

I. zogadi debulebani

warmomadgenlobis uflebamosilebaSi cvlileba yovelTvis dakav-

Sirebulia Sesabamis SedegTan, romelic SeiZleba calkeuli urTier-

Tobisas dadges. swored am mizniT adgens gansaxilveli norma qcevis 

iseT wess, romlis farglebSic warmodgenils aseTi informaciis Se-

tyobinebis valdebuleba ekisreba. garda aRniSnulisa, „mesame pirs“ 

unda gaaCndes SesaZlebloba, Tvali adevnos uflebamosilebis Sem-

dgom ganviTarebas, raTa ar miadges raime ziani.1 

normis arsidan gamomdinare, Setyobinebis valdebuleba unda 

gavrceldes ara mxolod im piris mimarT, romelic debs garigebas an 

dadebuli aqvs garkveul SemTxvevaSi, aramed yvela im piris mimarT, 

romelic informacias flobs rwmunebulebis Sesaxeb da romelmac 

SesaZloa urTierTobis damyarebisas irwmunos aseTi urTierTobis 

Taobaze.2 

gansaxilveli muxli principis doneze gamoiyeneba mxo lod im 

SemTxvevaSi, rodesac mxareTa mier relatiuri urTierTobis safuZv-

elzea gansazRvruli Setyobinebis savaldebulo wesi. aseT dros mx-

ares ekisreba valdebuleba, romlis Sesrulebac ukve saxelSekrule-

bo urTierTobidan gamomdinareobs.

1 zoiZe, sk-is komentari, wigni I, 2002, mux. 108, gv. 288.

2 kereseliZe, uzogadesi cnebebi, gv. 409.
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II. uflebamosilebaSi cvlilebis Sedegebi

 

uflebamosilebaSi cvlilebam SesaZloa urTierTobis monawile 

subieqtebic Secvalos. gafrTxilebis sakiTxi mniSvnelovania Se-

sabamisi Sedegebis gansazRvrisTvis. magaliTad, rodesac warmo-

madgeneli informirebulic ki ar aris imis Taobaze, rom garigeba, 

romelic mas unda daedo, mas ar aniWebs warmodgenilis saxeliT moq-

medebis SesaZleblobas. aseT dros, informaciis ararseboba SeiZleba 

damabrkolebeli garemoeba gaxdes. swored am mizniT, upirvelesad, 

warmodgenil pirs (calkeul SemTxvevebSi, warmomadgenelsac) ekis-

reba imis valdebuleba, rom rogorc warmodgenili, ise meore mx-

are gaafrTxilos uflebamosilebaSi cvlilebis / gauqmebis Taobaze. 

Tavis mxriv, „mesame pirs“ informacia SeiZleba miawodos rogorc 

warmodgenilma, ise, misma warmomadgenelma. Tumca orive SemTxvevaSi 

aseTi qmedebis ganxorcielebisgan Tavis Sekavebisas pasuxismgeblo-

bis sakiTxi warmodgenilis mimarT dadgeba.3

III. uflebamosilebis cvlilebis/gauqmebis 

Setyobinebis valdebuleba

1. Setyobinebis valdebulebis mizani

uflebamosilebaSi cvlilebis Setyobinebis valdebuleba keT-

ilsindisierebis principidan gamomdinareobs. sxva SemTxvevaSi mx-

arisTvis bolomde ar iqneba cxadi, Tu visTan debs garigebas igi da 

ra samarTlebrivi Sedegebi mohyveba mas. Setyobinebis valdebulebaSi 

igulisxmeba nebismieri saxis warmomadgenlobiT urTierTobebSi cv-

lilebis (gauqmebis) Sesaxeb informaciis gacemis sakiTxi, iqneba es 

iuridiuli Tu fizikuri piris warmomadgenlis pirovnebaSi cvlile-

ba (Tundac, sasamarTlo gadawyvetilebis safuZvelze)4 da sxv.

calkeuli SemTxvevebis gaTvaliswinebiT, gamosayofia 318-e muxl-

Tan kavSiri, romlis mixedviTac, informaciis gacemis valdebulebaa 

dadgenili. kavSiris arsi gamosayofia im TvalsazrisiT, rom xelSe-

krulebis dadebamde mxare valdebulia meore mxares miawodos yve-

la saxis arsebiTi informacia, rac saxelSekrulebo urTierTobis 

damyarebisTvis mniSvnelovania. aseT kategorias ganekuTvneba war-

momadgenlobis sakiTxic, romlis mixedviTac, mxares unda hqondes 

informacia, Tu visi saSualebiT ideba xelSekruleba da sxv. 

zemoaRniSnulidan gamomdinare, SeiZleba iTqvas, rom Setyobinebis 

mizans keTilsindisierebis principze dafuZnebiT, mxaris mier Sesa-

bamisi informaciis gacemis valdebuleba warmoadgens. miT umetes, 

3 zoiZe, sk-is komentari, wigni I, 2002, mux. 108, gv. 288.

4 ix. saqarTvelos uzenaesi sasamarTlos 2007 wlis 19 martis #as-452-843-06 ganCineba.
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rom meore mxare am sakiTxTan mimarTebiT ar iRebs gadawyvetilebas 

da Sesabamisad, informaciac mas unda miuvides Sesabamisi subieqtis 

mxridan.

2. Setyobinebis valdebulebis ararseboba

miuxedavad kanonis imperatiuli Canawerisa, igive muxli icnobs 

garkveul gamonakliss, rodesac „mesame pirTa“ mimarT aseTi cvli-

leba/gauqmeba ar SeiZleba iqnes gamoyenebuli.5 kerZod, a) mxareebma 

xelSekrulebis dadebisas icodnen amis Sesaxeb6 an b) maT unda scod-

nodaT amis Sesaxeb. magaliTad, SesaZlebelia iseTi SemTxveva iqnes 

moazrebuli, rodesac mxare konkretuli saxelSekrulebo urTier-

Tobis damyarebisas meore mxares Sesabamisi cvlilebis / gauqmebis 

Taobaze winaswar acnobebs da am informacias Semdeg xelSekrulebis 

pirobad aqcevs. magaliTad, mxareebi Tanxmdebian, rom miReba-Cab-

arebis aqts xels moawers iuridiuli piris direqtori. Tu mxareebi 

xelSekrulebaSi asaxaven informacias, direqtoris cvlilebis Sesax-

eb, maSin Tundac ukve Tanamdebobaze armyofma pirma moaweros xeli 

miReba-Cabarebis aqts, igi mainc namdvilad CaiTvleba. 

IV. uflebamosilebis cvlilebis/gauqmebis Setyobinebis vadebi

 

uflebamosilebis cvlilebis/gauqmebis Setyobinebis konkretuli 

vadebi kanoniT gaTvaliswinebuli ar aris. am mizniT, SesaZlebelia 

gamoyenebul iqnes ori maTgani: gonivruli vadebi da SeTanxmebuli 

vadebi. 

1. gonivruli vadebi

gonivruli vadebi swraf da konkretuli SemTxvevidan gamom-

dinare yvelaze ufro mizanSewonil vadebad unda iqnes miCneuli.7 

gansxvavebiT calkeuli samarTlebrivi urTierTobebidan (mag., sap-

roceso normebi da sxv.), garigebis SemTxvevaSi uflebaSi cvlileb-

is Setyobineba pirvelive SesaZleblobiT unda moxdes. magaliTad, 

Tu mxare auqmebs mindobilobas, xolo misi mindobili piri ramden-

5  am mowesrigebis Taobaze kritikuli pozicia ixileT: kereseliZe, uzogadesi cnebebi, 

gv. 410.

6  aRniSnuli sakanonmdeblo Canaweris Sesaxeb ixileT saintereso mosazreba: erqvania, mes-

ame pirTa interesebis dacva warmomadgenlobaSi (saqarTvelosa da germaniis samoqalaqo 

kodeqsis mixedviT), „marTlmsajuleba da kanoni“ #3(34)12, gv. 39.

7  terminis arsis dadgenis mizniT SesaZlebelia calkeuli samecniero Sromis gaTval-

iswineba, sadac gonivruli vadebi — ix. magaliTad, siWinava, „gonivruli vadis“ moTxovna 

(adamianis uflebaTa evropuli konvenciis mixedviT), saerTaSoriso samarTlis Jurnali 

#1, 2008, 111-112.
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ime saaTSi awers xels garigebas, man amis Sesaxeb rogorc mindobil 

pirs/warmomadgenels, ise meore mxares (am muxlSi _ mesame pirs) unda 

Seatyobinos pirvelive sakomunikacio saSualebiT (telefoniT, el. 

fostiT Tu internetis sxva saSualebis gamoyenebiT da a.S.).

2. SeTanxmebuli vadebi 

SeTanxmebuli vada pirdapir kavSirSia mxareTa mier xelSek-

rulebaSi gansazRvrul pirobasTan, romlis mixedviTac, SeiZleba 

dadgindes, rom warmomadgenlobaSi cvlilebis Sesaxeb informacia 

ecnobeba mxares dauyovnebliv an, magaliTad, oTxi kalendaruli 

dRis vadaSi da sxv. Tu miuxedavad xelSekrulebiT SeTanxmebuli 

vadisa, saxezea SemTxveva, rodesac oTxi kalendaruli dRe (zemoT 

moyvanili magaliTidan gamomdinare), Zalian gviania Sesabamisi Se-

tyobinebis Taobaze.

V. kavSiri 104 II muxlTan

 

literaturaSi gamoTqmuli mosazrebis Tanaxmad, gansaxilvel Se-

tyobinebis valdebulebas SeiZleba praqtikuli mniSvneloba absolu-

turad dakarguli hqondes 104 II muxlidan gamomdinare,8 romelic 

meore mxaris varaudsa da keTilsindisierebis faqts exeba.9 

8  magaliTisTvis ixileT saqarTvelos uzenaesi sasamarTlos 2007 wlis 19 martis #as-

452-843-06 ganCineba. aRniSnul ganCinebaze dayrdnobiT, Tu msjeloba im TvalsazrisiT 

warimarTeba, rom mxarem ar icoda da arc unda scodnoda warmomadgenlobis uflebamo-

silebaSi cvlilebis Sesaxeb, SesaZloa 104 II muxliT problema calsaxad gadaiWras.

9 kereseliZe, uzogadesi cnebebi, gv. 409.
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muxli 109.  warmomadgenlobiTi uflebamosilebis Sewyvetis safuZ-

vlebi

warmomadgenlobiTi uflebamosileba qarwyldeba:

a) im vadis gasvliT, ra vadiTac gaica uflebamosileba;

b) uflebamosili piris uariT;

g) uflebamosilebis gamcemi piris mier uflebamosilebis gauqmebiT;

d) uflebamosilebis gamcemi piris gardacvalebiT;

e) SesrulebiT;

v) uflebamosilebis gamcemi piris mxardamWeris mimRebad cnobiT, 

Tu mas mxadaWera warmomadgenlobiTi uflebamosilebis an qonebis 

gankargvis uflebis gansaxorcieleblad dauwesda.

saqarTvelos 2015 wlis 20 martis kanoni №3339 _ vebgverdi, 31.03.2015w.

I. zogadi debulebani .................................................................................... 620 

II. warmomadgenlobiTi uflebamosilebis 

   gaqarwyleba/Sewyveta ................................................................................ 621 

1. vadis gasvla ........................................................................................... 621 

2. uflebamosili piris uari .................................................................... 621 

3. uflebamosilebis gamcemi piris mier 

   uflebamosilebis gauqmeba ................................................................... 621 

4. uflebamosilebis gamcemi piris gardacvaleba .................................. 622 

5. Sesruleba ............................................................................................... 623 

6. uflebamosilebis gamcemi piris mxardaWeris 

   mimRebad cnoba ....................................................................................... 623 

III. normis datvirTva saproceso samarTalSi ............................................ 624 

I. zogadi debulebani

warmomadgenlobiTi uflebamosilebis Sewyvetis safuZvlebis dad-

gena aseTi samarTlebrivi urTierTobis konkretuli sakiTxebis mar-

Tebulad gamoyenebisTvis umniSvnelovanes winapirobas warmoadgens. 

109-e muxli zustad adgens im SemTxvevebs, rodesac warmomadgenlo-

biTi uflebamosilebis gaqarwylebaa dasaSvebi.1 

1  saintereso mosazrebaa gamoTqmul iuridiul literaturaSi, sadac 109-e muxlTan mi-

marTebaSi dafiqsirebulia pozicia, rom nacvlad zogad safuZvlebze miTiTebisa, es 

norma sxvagvarad SeiZleba iqnes formulirebuli. ix. erqvania, mesame pirTa interesebis 

dacva warmomadgenlobaSi (saqarTvelosa da germaniis samoqalaqo kodeqsis mixedviT), 

marTlmsajuleba da kanoni, #3(34)12, gv. 39.

1
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II. warmomadgenlobiTi uflebamosilebis gaqarwyleba/Sewyveta

1. vadis gasvla

 

vadis gasvlis warmomadgenlobiTi uflebamosilebis gaqarwyleba/

Sewyveta yvelaze ufro gavrcelebul SemTxvevas warmoadgens. magal-

iTad, mindobilobis SemTxvevaSi, rodesac notariusTan gaformebul 

warmomadgenlobiTi uflebamosilebis dokuments konkretuli vada 

aqvs miTiTebuli. vadis gasvla yovelTvis garkveul periodTanaa da-

kavSirebuli. Sesabamisad, Sesrulebulad CaiTvleba yvela is qmedeba, 

romelic vadis amowurvamdea ganxorcielebuli. magaliTad, uwyebis 

Cabarebis mindobilobis moqmedebis bolo dRes2 da sxv.

vadis gasvlasTan mimarTebiT uflebamosilebis gaqarwylebis/ 

Sewyvetis faqtad SeiZleba iqnes miCneuli SemTxveva, rodesac calke 

xelSekrulebiT (magaliTad, davalebis xelSekruleba) aqvT mxareebs 

konkretuli vada miTiTebuli, ra vadaSic unda moxdes rwmunebuleb-

is ukan gadacema. aseT dros, marTalia, rwmunebulebis vada gasulad 

ar iTvleba, Tumca, vinaidan mxareTa Soris arsebobs masze SeTanxme-

ba, igi arauflebamosilad unda iqnes miCneuli.

2. uflebamosili piris uari

uflebamosili piris uarSi warmomadgenlis uari unda iqnes moaz-

rebuli.3 praqtikuli TvalsazrisiT, SesaZlebelia ar dadges iseTi 

Sedegi, rom rwmunebuleba gauqmebulad CaiTvalos, Tumca mas samarT-

lebrivi Zala mainc aRar eqneba. ase magaliTad, rodesac rwmunebuli 

uars ambobs sasamarTloSi warmomadgenlobaze, xolo rwmunebuleba 

notariusis mieraa damowmebuli. aseTis arsebobisas, rwmunebuleba 

iqamde iqneba ZalaSi, sanam marwmunebeli ar gaauqmebs mas notari-

usTan, an sanam misi moqmedebis vada ar gava, Tumca orive SemTx-

vevaSi samarTlebrivi Sedegis dadgomisTvis mainc warmomadgenlis 

qmedebaa saWiro. Sedegad, praqtikuli mniSvnelobidan gamomdinare, 

rwmunebuleba Tavis azrs dakargavs. 

3. uflebamosilebis gamcemi piris mier uflebamosilebis gauqmeba

warmomadgenlobiTi uflebamosilebis gauqmeba pirs nebismi-

er dros SeuZlia,4 garda gamonaklisi SemTxvevebisa.5 imis gaTval-

iswinebiT, rom rwmunebulebis gacema calmxrivi garigebaa da misi 

2 saqarTvelos uzenaesi sasamarTlos 2013 wlis 21 ianvris #as-1078-1011-2012 ganCineba.

3 zoiZe, sk-is komentari, wigni I, 2002, mux. 109, gv. 289.

4 saqarTvelos uzenaesi sasamarTlos 2007 wlis 5 aprilis #as-514-898-06 ganCineba.

5 ix. zoiZe, sk-is komentari, wigni I, 2002, mux. 109, gv. 290.
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namdviloba mxolod warmodgenilis mier nebis gamovlenas saWiroebs, 

uflebamosilebis gauqmebis SemTxvevaSic, swored erTi piris mier 

nebis gamovlenaa aseTi Sedegis dadgomisTvis mniSvnelovani. aseT 

dros mniSvnelovania, rwmunebulebis gauqmebis Taobaze meore mxare 

(aseve, calkeul SemTxvevebSi — warmomadgeneli) iyos gafrTxilebu-

li da informirebuli (108), vinaidan, aseTi nebis gamovlena mxolod 

maSin iqneba iuridiuli Zalis mqone, Tuki igi meore mxares miuva.6 

magaliTad, SemkveTi da Semsrulebeli ZiriTadi xelSekrulebiT 

SeTanxmdnen, rom maT Soris momdevno ori Tvis manZilze daideba 

Svidi xelSekruleba cal-calke. SemkveTis saxeliT xelSekrulebas 

xels moawers misi warmomadgeneli, romlis Sesaxebac Semsrulebeli 

informirebulia. mxareebma erTi Tvis manZilze dades eqvsi xelSe-

kruleba. amasobaSi SemkveTma warmomadgenels rwmunebulebis ufle-

bamosileba gauuqma. aseT dros, wesiT, iuridiulad warmomadgenels 

ar aqvs ufleba, dados Sesabamisi xelSekruleba SemkveTis saxeliT. 

Tumca, Tu SemkveTi Semsrulebels aRniSnulis Taobaze ar acnobebs, 

miuxedavad warmomadgenlis uflebamosilebis ZalaSi yofnisa, xelSe-

kruleba SemkveTsa da Semsrulebels Soris namdvilad CaiTvleba 

(108).

4. uflebamosilebis gamcemi piris gardacvaleba

imis gaTvaliswinebiT, rom gardacvalebis Sedegad pirovneba 

uflebaunarianobasa da qmedunarianobas kargavs, mis mier gamovle-

nil nebasac aRar unda gaaCndes samarTlebrivi Zala. Tumca samoqa-

laqo kodeqsSi aseTi pozicia yvela samarTlebrivi urTierTobisas 

araa gamyarebuli. magaliTad, davalebis xelSekrulebiT SesaZlebe-

lia mxareebi sxva sakiTxzec SeTanxmdnen (ix. 721 I, romlis ZaliTac, 

marwmuneblis gardacvalebiT xelSekruleba ar wydeba, Tu xelSe-

krulebaSi sxva ram ar aris miTiTebuli), rac rwmunebulebis gacemi-

sas ar gamoiyeneba. Tumca aseT SemTxvevaSic aRniSvnis Rirsia is sak-

iTxi, xom ar modis xelSekrulebiT nakisri valdebulebis Sesruleba 

memkvidreTa uflebebTan mimarTebiT SeusabamobaSi.7 

davalebis xelSekrulebasTan mimarTebiT sainteresoa 721 II muxl-

Tan kavSiri, sadac kanoni calkeul SemTxvevebSi, marwmuneblis (war-

modgenilis) gardacvalebisas (aseve, mxardamWeris mimRebad cnobis) 

rwmunebuls davalebuli moqmedebis Sesrulebis valdebulebas akis-

rebs. 

garda dasaxelebuli SemTxvevebisa, uflebamosili piris gar-

dacvalebis SemTxvevaSi, Tu mxolod mindobilobaa mis mier gacemuli 

6 ix. zoiZe, sk-is komentari, wigni I, 2002, mux. 109, gv. 290.

7  aRniSnul sakiTxze ix. saqarTvelos uzenaesi sasamarTlos 2002 wlis 8 Tebervlis 

#3k/1039-01 ganCineba.
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da dadebuli ar aris davalebis xelSekruleba Sesabamisi pirobiT, 

maSin warmomadgenlobiTi uflebamosileba Sewyvetilad miiCneva.8 

Tundac, mxareTa Soris im momentSi ar iyos cnobili amgvari infor-

macia, garigeba mainc baTilad miiCneva.9 

uflebamosilebis gamcemi piris paralelurad ganxilul unda 

iqnes warmomadgenlis gardacvalebis SemTxveva. marTalia, kanoni 

aRniSnul sakiTxs pirdapir ar awesrigebs, magram warmomadgenlo-

bis arsidan gamomdinare (romelic uSalod subieqtis arsebobazea 

dafuZnebuli), warmomadgenlis gardacvalebac warmomadgenlobiTi 

uflebamosilebis gauqmebis safuZveli unda gaxdes. sxva sityvebiT 

rom iTqvas, aseTi ufleba mis memkvidreze ar unda gadavides. pa-

ralelis saxiT Tu 722 I muxls davimowmebT, SevniSnavT, rom gansx-

vavebiT marwmuneblis gardacvalebisgdan, rwmunebulis SemTxvevaSi, 

es muxli ufro kategoriulad gansazRvravs SesaZlo Sedegebs.10 

5. Sesruleba

SesrulebaSi igulisxmeba valdebulebis Sesruleba, kerZod, mini-

Webuli warmomadgenlobiTi uflebamosilebis farglebSi konkret-

uli qmedebis ganxorcieleba, rac valdebulebis Sewyvetis saerTo 

safuZvels warmoadgens.11 aseTi SeiZleba iyos: sasamarTloSi warmo-

madgenloba da sxv. am SemTxvevaSic, xSirad mniSvneloba eniWeba imas, 

Tu ra saxiT aqvT mxareebs ormxrivi garigebiT (xelSekrulebiT) mow-

esrigebuli es sakiTxi. magaliTad, Tu mxareebi miiCneven, rom sasa-

marTloSi warmomadgenlobad CaiTvleba mxolod pirveli instanci-

is sasamarTloze warmomadgenloba, Sesabamisi Sedegic (Sesruleba) 

swored pirveli instanciis dasrulebis Sedegad iqneba saxeze, xolo, 

Tu mxareTa SeTanxmebiT, sasamarTloSi warmomadgenloba saqmis 

kanonier ZalaSi Sesuli gadawyvetilebis aRsrulebamde moqmedebs, 

Sesrulebad CaiTvleba is momenti, rodesac warmomadgenlis mier 

Sesrulebuli moqmedebis Sedegad Sesabamisi gadawyvetileba aRs-

ruldeba. 

6. uflebamosilebis gamcemi piris mxardaWeris mimRebad cnoba

uflebamosilebis gamcemi piri (igulisxmeba garigebis safuZvelze 

warmomadgenlobiTi uflebamosilebis gacema) ar SeiZleba mxardam-

Weris mimRebi iyos warmomadgenlobiTi uflebamosilebis an qoneb-

is gankargvis SemTxvevaSi. TiToeulis arsebobisas, mis mier gace-

8 saqarTvelos uzenaesi sasamarTlos 2006 wlis 8 seqtembris #as-39-486-06 ganCineba.

9 saqarTvelos uzenaesi sasamarTlos 2012 wlis 23 oqtombris #as-1128-1059-2012 ganCineba.

10 ix. zoiZe, sk-is komentari, wigni I, 2002, mux. 109, gv. 291.

11 iqve.
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mul rwmunebulebas samarTlebrivi Zala ekargeba nebis gamovlenis 

samarTlebrivi arsidan gamomdinare. mxardamWeris mimRebad cnobis 

miuxedavad, masze gavrceldeba 721 I muxlis Sedegebi (ix. amave komen-

taris vn. 7).

III. normis datvirTva saproceso samarTalSi

miuxedavad winamdebare TavSi gawerili qcevis wesisa, garigebaSi 

warmomadgenlobis sakiTxis miuxedavad, uflebamosilebis Sewyveti-

sas mxareebs SeiZleba damatebiTi ufleba-movaleobebi warmoeSvaT. 

magaliTad, samoqalaqo-saproceso kodeqsis 99-e da me-100 mux-

lebis mixedviT, warmomadgenlobiTi uflebamosilebis marwmuneb-

lis saxeliT Sewyvetis SemTxvevaSi, iseve, rogorc warmomadgenlis 

mier saproceso ufleba-movaleobaTa ganxorcielebaze uaris Tqmis 

SemTxvevaSi, mas ekisreba Setyobinebis valdebuleba. aRniSnulis pa-

ralelurad man unda Seatyobinos sasamarTlos imis Sesaxeb, rom is 

aRar warmoadgens sasamarTloSi gansaxilvel saqmeSi mxaris rwmu-

nebuls da rom maT Soris warmomadgenlobiTi uflebamosileba 

Sewyvetilia. 

aRsaniSnavia, rom sasamarTlos gaaCnia ufleba, Tavad gadawyvi-

tos, Tu rodis Sewyvitavs warmomadgeneli Tavisi uflebamosileb-

is ganxorcielebas. aseTi saproceso-samarTlebrivi daTqma pirda-

pir kavSiriSia moqmedebis keTilsindisierad ganxorcielebis 

winapirobasTan, romlis farglebSic, mxareTa mier miRweuli SeTanx-

mebis safuZvelze, dauSvebelia iseTi qmedebis ganxorcieleba, rac 

meore mxarisTvis saziano Sedegis momtani iqneba. 
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muxli 110.  warmomadgenlis valdebuleba uflebamosilebis gaqar-

wylebisas

uflebamosilebis gaqarwylebis Semdeg warmomadgenelma ufleba-

mosilebis sabuTi unda daubrunos uflebamosilebis gamcems; sabuTis 

datovebis ufleba mas ara aqvs.

I. zogadi debulebani .................................................................................... 625 

II. sabuTis gadacemis valdebulebis mizani ................................................ 625

1. sxvisi saxeliT moqmedebis gaTvaliswinebiT ...................................... 625

2. keTilsindisierebis principis dacva .................................................. 626

3. sabuTis datovebis dauSvebloba ......................................................... 626

4. 110-e muxlis gavrceleba moqmedi 

   warmomadgenlobis SemTxvevaze ............................................................ 626 

5. pasuxismgebloba ..................................................................................... 626 

I. zogadi debulebani

 

warmomadgenlobis ararsebobis SemTxvevaSi misi damadasturebe-

li sabuTis moTxovnis ufleba gaaCnia warmodgenils. gansaxilvel 

muxls erTgvari prevenciuli xasiaTi gaaCnia da igi upirvelesad, 

warmodgenilis interesis dacvis mizniskenaa mimarTuli.1 igi am sabu-

Tis miRebiT maqsimalurad gamoricxavs gauTvaliswinebeli garigebis 

dadebas warmomadgenlis meSveobiT. amasTan, calkea daculi meore 

mxare, ar dados garigeba iseT warmomadgenelTan, romelsac aseTi 

qmedebis ganxorcielebis uflebamosileba ar gaaCnia. amasTan, warmo-

madgenlis mier sabuTis warmodgenilisTvis gadacemiT maqsimalurad 

gamoiricxeba meore mxarisTvis simarTlesTan Seusabamo informaci-

is miwodebis SesaZlebeloba da aRniSnulidan gamomdinare, uflebis 

borotad gamoyeneba,2 aramarTlzomieri qmedeba3 da sxv. 

II. sabuTis gadacemis valdebulebis mizani

1. sxvisi saxeliT moqmedebis gaTvaliswinebiT

warmodgenilisTvis sabuTis gadacemis erT-erT mizans SesaZle-

belia sxvisi saxeliT moqmedebisas uflebamosilebis gadaWarbebis 

gamoricxva warmoadgendes. swored aseTi saSualebis gamoyenebiT 

SeiZleba Tavidan iqnes acilebuli, magaliTad, motyuebiT dadebuli 

garigeba an kontrahentis pirovnebaSi SecdomiT dadebuli garigeba 

da sxv.

1 zoiZe, sk-is komentari, wigni I, 2002, mux. 110, gv. 292.

2 iqve.

3 kereseliZe, uzogadesi cnebebi, gv. 411.

1

2
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2. keTilsindisierebis principis dacva

 

garda prevenciuli xasiaTisa, valdebulebis amgvari saxiT ganx-

orcieleba pirdapir kavSirSia keTilsindisierebis principis dacvas-

Tan. kerZod, iseve rogorc sxva kerZosamarTlebriv urTierTobebSi, 

keTilsindisierebis principis dacvis valdebuleba akisria mxares 

warmomadgenlobis SemTxvevaSic. 

3. sabuTis datovebis dauSvebloba

110-e muxlis me-2 winadadeba warmoadgens amave normaSi gawerili 

qcevis wesis dakonkretebul versias. SeiZleba iTqvas, rom sabuTis 

datovebis uflebis arqona warmomadgenels avtomaturad misi gad-

acemis valdebulebas akisrebs.4 

4. 110-e muxlis gavrceleba moqmedi warmomadgenlobis SemTxvevaze

mxareTa Soris arsebuli SeTanxmebiT SesaZlebelia winaswar iyos 

gansazRvruli warmomadgenlobiTi uflebamosilebis gadacemis, ukan 

dabrunebis sakiTxi. magaliTad, davalebis xelSekrulebiT SeiZleba 

ganisazRvros, rom konkretuli Sedegis dadgomis momentis Semdeg mx-

areTa Soris wydeba aseTi saxis saxelSekrulebo urTierToba da Tun-

dac im momentisTvis gacemuli warmomadgenlobiTi uflebamosileba 

_ rwmunebuleba jer kidev ZalaSi iyos, rwmunebulma marwmunebels 

uflebamosilebis sabuTi aucileblad unda daubrunos. aseT SemTx-

vevaSi, marTalia, valdebuleba saxelSekrulebo urTierTobidan ga-

momdinareobs, magram analogiis wesiT davalebis xelSekrulebaze 

dayrdnobiT igi SesaZlebelia rwmunebulebis SemTxvevazec gavrcel-

des.

5. pasuxismgebloba
 

uflebamosilebis damadasturebeli sabuTis ukan gadacemisgan 

Tavis Sekavebis SemTxvevaSi SesaZlebelia pirs daekisros pasuxismge-

bloba. aseTi pasuxismgebloba SeiZleba gaTvaliswinebuli iyos ro-

gorc xelSekrulebiT, ise gamomdinareobdes konkretuli SemTxvevi-

dan. kvlav davalebis xelSekrulebis magaliTis moyvanaa SesaZlebeli. 

kerZod, aRniSnul xelSekrulebaSi miTiTebulia, rom warmomadgen-

lobiTi uflebamosilebis ukan gadacemis valdebuleba ekisreba rw-

munebuls. Tu man es valdebuleba ar ganaxorciela, mas daekisreba 

pirgasamtexlo Sesabamisi odenobiT. aseTi SeTanxmeba namdvili iqne-

ba valdebulebaTa Seusruleblobis gamo.

4 kereseliZe, uzogadesi cnebebi, gv. 411.
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muxli 111.  garigebis dadeba warmomadgenlobiTi uflebamosilebis ga-

reSe

1. Tu piri warmomadgenlobiTi uflebamosilebis gareSe sxvisi saxe-

liT debs xelSekrulebas, am xelSekrulebis namdviloba damokidebu-

lia warmodgenili piris Tanxmobaze.

2. Tu meore mxare warmodgenili pirisagan moiTxovs Tanxmobas, ma-

Sin am Tanxmobis Sesaxeb unda ecnobos mxolod mas. Tanxmoba SeiZleba 

gaices moTxovnidan ori kviris vadaSi; Tu es ar moxda, maSin iTvleba, 

rom Tanxmobaze moTxovna uaryofilia.

I. zogadi debulebani ....................................................................................628 

II. warmodgenili piris Tanxmoba (111 I) .......................................................628 

1. meryevad baTili garigeba warmomadgenlis mier 
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2. Tanxmobis (mowonebis) samarTlebrivi Sedegi

   warmomadgenlobisas ..............................................................................629 
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4. calkeuli SemTxvevebi, romelTan mimarTebiTac 

   gamoiyeneba 111 I muxli .........................................................................630

a) sxva piris saxelis gamoyeneba ..........................................................630 

b) gayalbebuli xelmowera ...................................................................630 

g) dauregistrirebeli iuridiuli piri .............................................630 

d) sajaro samarTlis iuridiuli pirebis 
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III. Tanxmobis moTxovna warmodgenili pirisagan (111 II) ..............................631 

1. subieqtTa wre ........................................................................................632 
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3. orkviriani vada .....................................................................................632 

IV. warmomadgenelTan warmomadgenlobiTi

    uflebamosilebis gareSe dadebuli xelSekruleba .............................632 

1. gavrcelebis areali ..............................................................................632

2. warmomadgenlobiTi uflebamosilebis nakli 
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3. warmomadgenlobiTi uflebamosilebis farglebis
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I. zogadi debulebani

111-e muxli warmoadgens saTanado uflebamosilebis gareSe war-

momadgenlobis SemTxvevis momwesrigebel normas, romelic calkeul 

dakonkretebul saxes 112-e da 113-e muxlebSi povebs.1 Sedegad, miuxe-

davad gansaxilveli institutis Taviseburebisa, warmomadgenlobi-

Ti uflebamosilebis saWiroebis TvalsazrisiT, warmodgenili piris 

saxeliT dadebuli xelSekruleba, rodesac Sesabamisi ufleba ar 

aris kanonis safuZvelze warmoSobili, ar iwvevs warmodgenili piris 

mimarT samarTlebriv Sedegebs.2 

111-e muxlis umTavresi mizania, daadginos piris ufleba warmo-

madgenlobiTi ufebamosilebis gareSe moqmedebaze, Tu faqtobriv 

garemoebaTa gaTvaliswinebiT ar aris sakmarisi dro, raTa droulad 

iqnes miRebuli warmodgenili pirisgan winawari Tanxmoba. amdenad, 

Tu garigeba warmomadgenlobiTi uflebamosilebis gareSea dadebu-

li, xelSekruleba mainc dadebulad iTvleba, Tu warmodgenili piri 

SemdgomSi daeTanxmeba aRniSnuli xelSekrulebis pirobebs.3 magal-

iTad, Tu warmodgenili naxavs, rom masTan SeTanxmebis gareSe, misi 

saxeliTaa dadebuli (warmomadgenlis saSualebiT) xelSekruleba da 

igi moiwonebs mas, xelSekruleba dadebulad / namdvilad CaiTvleba.

zemoaRniSnulidan gamomdinare, SeiZleba iTqvas, rom 111-e muxlis 

redaqcia mxareebs, erTi mxriv, garkveul Tavisufal areals aniWebs, 

imoqmedon damatebiTi dabrkolebebis gareSe, xolo, meore mxriv, igi 

warmodgenili piris namdvilobis dasadgen meqanizms awesrigebs.4

II. warmodgenili piris Tanxmoba (111 I)

warmodgenili piris Tanxmoba, 111-e muxlis miznebidan gamom-

dinare, garigebis namdvilobis samarTlebriv safuZvels warmoad-

gens. aseT SemTxvevaSi warmomadgenlobiTi uflebamosilebis gare-

Se dadebuli garigeba mowonebaunariania,5 romelic meryevad baTil 

garigebad dakvalificirdeba. 

1. meryevad baTili garigeba warmomadgenlis mier moqmedebisas

zogadi danawesis mixedviT, warmomadgenlobiTi uflebamosilebis 

gareSe dadebuli xelSekruleba meryevad baTilia. meryevi (droebi-

Ti) mdgomareobis dasasruli ukavSirdeba warmodgenili piris uars/

1 ix. magaliTad, kereseliZe, uzogadesi cnebebi, gv. 411.

2 MüKo/Schubert, BGB, 7. Aufl., 2015, § 177, Rn. 1; ix. aseve kereseliZe, uzogadesi cnebebi, gv. 411.

3 saqarTvelos uzenaesi sasamarTlos 2006 wlis 24 ianvris #as-203-622-06 ganCineba.

4  ix. magaliTad, saqarTvelos uzenaesi sasamarTlos 2015 wlis 28 oqtombris #as-813-764-

2015 ganCineba.

5 zoiZe, sk-is komentari, wigni I, 2002, mux. 111, gv. 292.
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Tanxmobas (111 I), vadis gasvlas (111 II) an garigebis meore mxaris mier 

nebis gamoxmobas (112).6 meryevi (droebiTi) mdgomareobis dros war-

modgenili ar imyofeba meore mxaresTan saxelSekrulebo TviTboWva-

Si. am SemTxvevaSi mxareebs ar aqvT valdebuleba Seasrulon xelSe-

krulebis pirobebi.7

2. Tanxmobis (mowonebis) samarTlebrivi Sedegi warmomadgenlobisas

warmodgenil pirs SeuZlia arauflebamosili piris mier dadebul 

garigebas daeTanxmos (moiwonos) da amis Sedegad gaxados is namd-

vili. mowonebis SemTxvevaSi, warmodgenili pirisaTvis warmoiSoba 

iseTive Sedegebi, rogorc amas adgili eqneboda warmomadgenlobiTi 

uflebamosilebis dros.8 aRniSnuli danawesi cxadyofs, rom „nebis 

gamovleniT piri acxadebs Tanxmobas konkretuli garigebis far-

glebSi sxva piris mier ganxorcielebuli moqmedebis mowonebaze, anu, 

Tanamedrove gagebiT, damdgari samarTlebrivi Sedegebis mis mimarT 

moqmedebaze“.9 nebis gamovlenis namdvilobis momentis xangrZlivoba 

ganisazRvreba nebis misvlidan marwmuneblis („warmodgenili piris“) 

mier garigebis mowonebamde.10 mowoneba SesaZloa aseve konkludentu-

ri moqmedebiT ganxorcieldes.11 

Tanxmoba (mowoneba) samarTlebriv Sedegs iwvevs warmomadgenlo-

biTi uflebamosilebis ararsebobis, aseve baTili warmomadgenlobi-

Ti uflebamosilebis damadasturebeli dokumentis (mindobilobis) 

safuZvelze xelSekrulebis dadebis SemTxvevaSi.12 uZrav nivTTan da-

kavSirebuli garigebis namdviloba aseve damokidebulia warmodgeni-

li piris Tanxmobaze (mowonebaze), Tuki es garigeba baTili mindo-

bilobis safuZvelze daido.13 

3. warmodgenili piris Tanxmobis forma

 

warmodgenili piris Tanxmoba nebismieri saxiT SeiZleba gaices. 

mTavaria, misi namdvilobis dadastureba da warmodgenilis mier 

uflebis damdgeni dokumentis wardgena. vinaidan kanonSi ar gvxvde-

ba dakonkreteba, 111-e muxlis gavrcelebis nawilSi garigebismieri, 

organizaciuli da kanonismieri warmomadgenloba (aseve, individua-

6 ix. aseve MüKo/Schubert, BGB, 7. Aufl., 2015, § 177, Rn. 19.
7 Schäfer, Beck OK BGB, 39. Aufl., § 177, Rn. 18.
8 ix. zoiZe, sk-is komentari, wigni I, 2002, mux. 111 gv. 293.

9 kereseliZe, uzogadesi cnebebi, gv. 400.

10 iqve, gv. 412.

11 kropholeri, gsk-is saswavlo komentari, Targmani, § 177, veli 3.

12 saqarTvelos uzenaesi sasamarTlos 2006 wlis 24 ianvris #as-203-622-06 ganCineba.

13  igive ganCineba; aseve, saqarTvelos uzenaesi sasamarTlos 2010 wlis 4 oqtombris #as-

464-434-2010 ganCineba.
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luri da saerTo warmomadgenloba14) unda iqnes moazrebuli.

4. calkeuli SemTxvevebi, romelTan mimarTebiTac gamoiyeneba 111 I 

muxli

a) sxva piris saxelis gamoyeneba 

SemTxvevebze, rodesac piri iyenebs sxva piris saxels, im mizniT 

rom sakuTari Tavis sasargeblod daamyaros sxva pirTan (kontrahent-

Tan) saxelSekrulebo urTierToba, 111 I muxlis moqmedeba vrcelde-

ba. msgavs SemTxvevas adgili aqvs, rodesac pirs, misTvis sasurveli 

garigebis dadebis mizniT, garigebis meore mxares mizanmimarTulad 

Sehyavs SecdomaSi da rogorc sxva (garigebis meore mxarisTvis sasur-

veli) piri debs masTan xelSekrulebas. pirs, romelTanac garigebis 

meore mxares surda xelSekrulebis dadeba, ufleba aqvs, ganacxados 

Tanxmoba xelSekrulebaze (moiwonos xelSekruleba), ris Sedegadac 

xelSekruleba ZalaSi darCeba. 

aRsaniSnavia aseve, rom zemoT dasaxelebuli SemTxvevis arsebo-

bisas, garigebis meore mxare kargavs motyuebiT dadebuli garigeb-

is momwesrigebeli normebis safuZvelze xelSekrulebis Secilebis 

uflebas. gayalbebuli xelmoweris paralelurad unda mowesrigdes 

sakiTxi, rodesac igi motyuebiT dadebul garigebas exeba. kerZod, 

Tu, miuxedavad motyuebisa, warmodgenili piri daeTanxmeba garigebis 

pirobas, xolo meore mxare ar iqneba uarze aseTi garigebis mimarT, 

maSin garigeba TavisTavad namdvilad CaiTvleba da masze ar gavrcel-

deba Secilebis samarTlebrivi safuZvlebi.

b) gayalbebuli xelmowera 

 

gayalbebuli xelmoweris safuZvelze dadebuli xelSekrulebac 

eqvemdebareba warmodgenili piris mxridan mowonebas.15 Tavis mxriv, 

mowoneba SeiZleba iyos rogorc mxolod xelSekrulebis farglebSi 

ukve ganxorcielebul moqmedebasTan mimarTebaSi, ise mTliani sax-

elSekrulebo urTierTobis mimarT. 

g) dauregistrirebeli iuridiuli piri 

mocemuli danawesi gamoiyeneba dauregistrirebeli iuridiuli 

piris SemTxvevaSic.16 kerZod, warmomadgenloba SesaZloa namdvilad 

CaiTvalos im dros, rodesac piri moqmedebs dauregistrirebeli iu-

14 MüKo/Schubert, BGB, 7. Aufl., 2015, §. 177, Rn. 3. 
15 iqve, Rn. 8.
16 kropholeri, gsk-is saswavlo komentari, Targmani, § 177, veli 1.
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ridiuli piris saxeliT.17 aseT dros, momavalSi registrirebuli me-

warme subieqtis uflebamosil organoebs ufleba aqvT moiwonon warmo-

madgenlis mier ganxorcielebuli qmedeba, ris Sedegadac iuridiuli 

piris dafuZnebamde dadebuli xelSekruleba CaiTvleba namdvilad. 

zemoT moyvanil msjelobasTan Sedarebis TvalsazrisiT mniS-

vnelovania samewarmeo kanonmdeblobis ganxilva, sadac dgindeba 

dauregistrirebeli mewarme subieqtis saxeliT moqmed pirTa wre 

da maTi pasuxismgeblobis farglebi. kerZod, pasuxismgebel pirebad 

gvevlinebian dauregistrirebeli mewarme subieqtis saxeliT moqme-

di pirebi da sawarmos damfuZneblebi.18 amdenad, normis sityvasi-

tyviTi ganmartebiT, pasuxismgebloba kumulaciuria rogorc dau-

registrirebeli sawarmos saxeliT moqmedi pirisTvis, ise sawarmos 

damfuZneblebisaTvis. Sedegad, 111-e (aseve, 112-e da 113-e) muxlebis 

SemTxvevaSi, zemoaRniSnuli danawesisgan gansxvavebiT, dgeba mxolod 

im piris pasuxismgebloba, vinc saTanado uflebamosilebis gareSe 

mesame piris saxeliT Sesabamisi moqmedeba Seasrula (dado xelSe-

kruleba).19 

d) sajaro samarTlis iuridiuli pirebis magaliTi 

gansaxilveli normis moqmedebis arealSi eqceva aseve sajaro sa-

marTlis iuridiuli pirebis20 mier dadebuli kerZosamarTlebrivi xa-

siaTis garigebebSi warmomadgenloba.21 msgavs SemTxvevas (maT Soris) 

aqvs adgili, rodesac ar aris daculi sajaro samarTlis Sesabamisi 

normebiT warmomadgenlobisTvis dadgenili savaldebulo moTxovne-

bi.22 

III. Tanxmobis moTxovna warmodgenili pirisagan (111 II)

xelSekrulebis meryevad baTili bunebis gamo samarTlebrivi sta-

bilurobis ararsebobis gaTvaliswinebiT, meore mxares ufleba aqvs 

Tavidanve uari ganacxados xelSekrulebaze (112), an Tu surs xelSe-

krulebis SenarCuneba, sicxadis mizniT, moiTxovos warmodgenili 

pirisagan Tanxmoba (mowoneba _ 111 II).23 

17  „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-2 muxlis me-2 punqti adgens mewarme su-

bieqtis saxeliT, mis registraciamde, moqmedebis ganxorcielbis SesaZleblobasa da 

Sesabamis pirTa pasuxismgeblobis farglebs. ix. aseve MüKo/Schubert, BGB, 7. Aufl., 2015, §. 
177, Rn. 4.

18 „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-2 muxlis me-2 punqti.

19 aRniSnuli sakiTxis detalurad gaanalizebisTvis ixileT 113-e muxlis mowesrigeba.

20  sajaro samarTlis iuridiul pirebSi, upirveles yovlisa, nagulisxmebia 1509 I muxliT 

gansazRvruli subieqtebi.

21 MüKo/Schubert, BGB, 7. Aufl., 2015, § 177, Rn. 3.
22 Schäfer, Beck OK BGB, 39. Aufl., § 177, Rn. 9. 
23 MüKo/Schubert, BGB, 7. Aufl., 2015, § 177, Rn. 2.
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1. subieqtTa wre

warmodgenili pirisgan Tanxmobis moTxovnis uflebamosile-

ba gaaCnia meore mxares. kanoni aseve akonkretebs, rom mxolod mas 

unda ecnobos Sesabamisi samarTlebrivi uflebamosilebis Taobaze. 

aseTi dadastureba SesaZlebelia meore mxares gaegzavnos nebismie-

ri saSualebiT, xolo, Tu mxareebi SeTanxmdebian _ SeTanxmebuli 

pirobebis mixedviT.

2. Tanxmobis samarTlebrivi buneba

 

warmodgenili pirisagan Tanxmoba (mowoneba) warmoadgens calmx-

rivi garigebis msgavs moqmedebas, romelic miRebasavaldebuloa.24 

im SemTxvevaSi, Tu warmodgenili piris mier gacxadebuli Tanxmobis 

(mowonebis) Sesaxeb ar ecnobeba sakuTriv garigebis meore mxares, aR-

niSnul Tanxmobas (mowonebas) ar eqneba iuridiuli Zala da garigeba 

kvlav meryevad baTil mdgomareobaSi darCeba.25 

3. orkviriani vada

meore mxaris interesebis dacvis uzrunvelsayofad, dasaxelebu-

li norma adgens orkvirian vadas, romlis ganmavlobaSic Tanxmoba 

(mowoneba) unda iqnes gacxadebuli. am vadis gasvlis Semdeg Tanxmoba 

(mowoneba) uaryofilad CaiTvleba.26 

IV. warmomadgenelTan warmomadgenlobiTi uflebamosilebis gareSe 

dadebuli xelSekruleba

1. gavrcelebis areali

sk-is 111 muxlis moqmedeba vrceldeba yvela xelSekrulebaze, gar-

da SemTxvevebisa, rodesac warmomadgenloba gamoiricxeba kanonis an 

sxva safuZvlebis gamo.27 warmomadgenlis meSveobiT garigebis dadeba 

izRudeba, Tu garigebis xasiaTis gaTvaliswinebiT an kanoniT pirda-

pir gansazRvrul SemTxvevebSi, piri uflebamosilia, warmomadgenlis 

dauxmareblad, damoukideblad dados es garigeba (mag., warmomadgen-

lobis meSveobiT Svilad ayvana da sxva).28 

24 MüKo/Schubert, BGB, 7. Aufl., 2015, § 177, Rn. 21.
25 iqve, Rn. 24.
26 iqve, Rn. 2.
27 iqve, Rn. 9.
28 ix. zoiZe, sk-is komentari, wigni I, 2002, mux. 103, gv. 278.
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2. warmomadgenlobiTi uflebamosilebis nakli 111-e muxlis mizneb-

isTvis

 

warmomadgenlobiTi uflebamosilebis nakls SesaZloa sxvadasx-

va garemoeba ganapirobebdes. warmomadgenlobiTi uflebamosilebis 

gareSe moqmedeba saxezea, rodesac aRniSnuli uflebamosileba im-

TaviTve ar warmoSobila (ar arsebobda), Secilebis Sedegad gabaTil-

da an sxva safuZvlebidan gamomdinare, Zaladakargulad iqna cnobi-

li, an warmodgenilma pirma igi xelSekrulebis dadebamde gaauqma.29 

garda aRniSnulisa, warmomadgenlobiTi uflebamosileba ararsebu-

lad miiCneva maSinac, Tu piri moqmedebs namdvili warmomadgenlo-

biTi uflebamosilebis safuZvelze, Tumca garigebis meore mxare ar 

aris aRniSnulis Taobaze informirebuli. msgavs SemTxvevas adgili 

aqvs, rodesac: a) Tavad warmomadgeneli ar flobs warmomadgenlobi-

Ti uflebamosilebis Sesaxeb informacias; b) warmomadgenelma icis am 

uflebamosilebis Sesaxeb, Tumca ar surs misi gamoyeneba an g) ubral-

od uaryofs mis arsebobas.30 

3. warmomadgenlobiTi uflebamosilebis farglebis gadameteba

 

uflebamosilebis farglebis gadametebaze saubrisas SesaZlebe-

lia saxeze iyos warmomadgenlis mxridan uflebis borotad gamoyene-

ba, rodesac igi gascdeba rwmunebulebiT miniWebul uflebamosile-

bas. am dros SeiZleba adgili hqondes piris rogorc ganzrax, ise 

gaufrTxilebel moqmedebas. orive SemTxvevaSi 111-e muxli moicavs 

piris rogorc sxvisi saxeliT warmomadgenlobiTi uflebamosileb-

is gareSe moqmedebis, aseve namdvili warmomadgenlobiTi uflebamo-

silebis farglebis gadametebis SemTxvevebs.31 uflebamosilebis far-

glebis gadametebas adgili aqvs, rodesac xelSekrulebis dadebisas 

pirs Tavidanve hqonda xelSekrulebis konkretul Sinaarsze warmo-

madgenlobiTi uflebamosileba, Tumca Tavisi iniciativiT gascda mis 

farglebs.32 magaliTad, ar SeuTanxmda warmodgenils da sxv. miuxe-

davad amisa, warmomadgenlobiTi uflebamosilebis gareSe dadebuli 

garigebis nawilis baTilobas, garigebis is nawili, romelic warmo-

madgenlobiTi uflebamosilebis farglebSi Sedga, sk-is 62-e muxlis 

winapirobaTa gaTvaliswinebiT, inarCunebs iuridiul Zalas.33 aR-

niSnuli, Tavis mxriv, damokidebulia imaze, Tu ra kavSiri arsebobs 

garigebis am nawilsa da mis sxva nawilebs Soris.34 

29 Bamberger/Roth/Valenthin, BGB, § 177, Rn. 5.
30 MüKo/Schubert, BGB, 7. Aufl., 2015, § 177, Rn. 14.
31 ix. kereseliZe, uzogadesi cnebebi, gv. 411.

32 ix. aseve Schäfer, Beck OK BGB, 39. Aufl., § 177, Rn. 6.
33 ix. aseve MüKo/Schubert, BGB, 7. Aufl., 2015, § 177, Rn. 11.
34 ix. zoiZe, sk-is komentari, wigni I, 2002, mux. 62, gv. 202.
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111-e muxlis Semadgenloba aseve saxezea, roca warmomadgenlobi-

Ti uflebamosilebis gadametebas ar aqvs adgili, Tumca warmomadgen-

elma es uflebamosileba borotad gamoiyena.35 iseve rogorc zemoT 

dasaxelebuli SemTxvevisas (warmomadgenlis iniciativa), uflebis 

borotad gamoyenebis SemTxvevaSic, Tu meore mxare am faqtis mimarT 

keTilsindisieria, garigeba namdvilad CaiTvleba (ix. wina velSi ar-

sebuli informacia).

V. kavSiri sxva samarTlebriv institutebTan

 

sxva samarTlebriv institutebTan kavSiris TvalsazrisiT, 

mniSvnelovania ganxilul iqnes warmomadgenlobis momwesrigebeli 

(104 II), garigebebSi Tanxmobisa da davalebis gareSe sxvisi saqmeebis 

Sesrulebis Sesaxeb calkeuli samarTlebrivi normebi.

1. kavSiri garigebebSi TanxmobasTan

garigebebSi TanxmobasTan 111-e muxlis kavSiri gamomdinare-

obs konkretuli qmedebis ganxorcielebis saWiroebidan, romelzec 

garigebis namdvilobaa damokidebuli. Tumca, gansxvavebiT garigebaSi 

Tanxmobisgan, warmomadgenlobis SemTxvevaSi aseTi Tanxmoba ara mesa-

me piris, aramed uSualod garigebis samomavlo mxaris nebas efuZneba. 

aqve aRsaniSnavia, rom garigebebSi Tanxmobis momwesrigebeli normis 

calkeuli SemTxveva (101) asaxvas povebs warmomadgenlobiT dadebuli 

garigebis magaliTebze, rodesac warmodgenili piris mier garigebis 

mowonebis SemTxvevaSi, garigeba Tavidanve namdvilad CaiTvleba.36 

2. kavSiri davalebis gareSe sxvisi saqmeebis SesrulebasTan

davalebis gareSe sxvisi saqmeebis Sesrulebisa da warmomadgen-

lobiTi uflebamosilebis gareSe dadebuli xelSekrulebis momwes-

rigebel normebs Soris msgavseba udavoa. kerZod, orive SemTxvevaSi 

piri sxva piris sasargeblod axorcielebs konkretul qmedebas (debs 

xelSekrulebas), ise, rom ar aqvs am moqmedebisaTvis aucilebeli 

winaswari nebarTva/samarTlebrivi safuZveli. amasTan, warmomadgen-

lobiTi uflebamosilebis gareSe xelSekrulebis dadebis msgavsad, 

davalebis gareSe sxvisi saqmeebi unda sruldebodes Semsruleblis 

keTili nebiTa da mepatronis interesebisaTvis.37 

miuxedavad maT Soris arsebuli msgavsebisa, arsebobs umTavre-

35 MüKo/Schubert, BGB, 7. Aufl., 2015, § 177, Rn. 15.
36 zoiZe, sk-is komentari, wigni I, 2002, mux. 111, gv. 293.

37 ix. aseve niniZe, sk-is komentari, wigni IV, tomi II, 2001, mux. 979, gv. 342.
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si ganmasxvavebeli niSani. kerZod, is, rom davalebis gareSe sxvisi 

saqmeebis Sesrulebisas piri (gestori) mepatronis interesebisaTvis, 

ara misi, aramed sakuTari saxeliT moqmedebs.38 

38 ix. niniZe, sk-is komentari, wigni IV, tomi II, 2001, mux. 979, gv. 342.
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muxli 112. xelSekrulebaze uaris ufleba

xelSekrulebis dasadebad Tanxmobis micemamde meore mxares ufle-

ba aqvs uari Tqvas xelSekrulebaze, garda im SemTxvevisa, roca warmo-

madgenlobiTi uflebamosilebis naklis Sesaxeb man xelSekrulebis 

dadebis dros icoda. xelSekrulebis dadebaze uari SeiZleba gamoiTq-

vas warmomadgenlis mimarTac.

I. zogadi debulebani .................................................................................... 636 

II. moqmedeba Tanxmobis micemamde ................................................................ 636 

III. xelSekrulebaze uaris ufleba .............................................................. 637 

1. xelSekrulebis dadebis Tavisufleba ................................................. 637 

2. nebis gamovlenis namdviloba da formis 

   Tavisufleba ........................................................................................... 637

IV. warmomadgenlobiTi uflebamosilebis naklis

    Sesaxeb codna ........................................................................................... 638

V. uari warmomadgenlis mimarT ................................................................... 638 

VI. paraleli Secilebis uflebasTan .......................................................... 638 

I. zogadi debulebani

112-e muxli awesrigebs garigebis meore mxaris uflebas uari Tqvas 

xelSekrulebaze,1 vidre warmodgenili piri meore mxaris moTxovnis 

safuZvelze dasTanxmdeba, an uaryofs xelSekrulebis dadebas (111 II). 

gansaxilveli muxli awesrigebs ara garigebaze, aramed xelSekrule-

baze uaris Tqmis SemTxvevas. amdenad, SeiZleba iTqvas, rom 103-e da 

Semdgom muxlebSi mocemuli danawesis areali 112-e muxlSi viwrovde-

ba da ara zogadad garigebebs, aramed mxolod xelSekrulebebs exeba, 

rac praqtikuli Tvalsazrisidan gamomdinare logikuricaa. 

II. moqmedeba Tanxmobis micemamde

mas Semdeg, rac meore mxare Seityobs, rom xelSerulebis dadeb-

isas warmomadgenls ar gaaCnda saTanado warmomadgenlobiTi ufle-

bamosileba, warmodgenilis mier xelSekrulebaze Tanxmobis (mow-

onebis) an Tanxmobaze (mowonebaze) uaris gacxadebamde, igi imyofeba 

gaurkvevel mdgomareobaSi.2 swored am mizniT, 112-e muxli samarT-

lebrivi stabilurobis SesanarCuneblad, garigebis meore mxares ani-

Webs SesaZleblobas, ar daelodos warmodgenilis gadawyvetilebas 

da calmxrivi nebis gamovleniT daasrulos misTvis arasasurveli 

aramyari samarTlebrivi mdgomareoba.3 

1 aRniSnuli muxlis Sesaxeb ixileT: kereseliZe, uzogadesi cnebebi, gv. 411.

2 Schäfer, Beck OK BGB, 39. Aufl., § 178, Rn. 1.
3  MüKo/Schubert, BGB, 7. Aufl., 2015, § 178, Rn. 1; ix. aseve, zoiZe, sk-is komentari, wigni I, 2002, 

mux. 112, gv. 295.

1

2
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ar arsebobs xelSekrulebaze uaris ufleba, Tu meore mxarem 

icoda warmomadgenlobiTi uflebamosilebis naklis Sesaxeb da amis 

miuxedavad, mainc dado xelSekruleba. am SemTxvevaSi, meore mxare 

acnobierebs samarTlebrivi simyaris ararsebobis faqtsa da masTan 

dakavSirebul potenciur riskebs, rac, Sesabamisad, mas samarTlebri-

vi dacvis SesaZleblobas ukargavs.4 

III. xelSekrulebaze uaris ufleba

xelSekrulebaze uaris ufleba mxareTa nebis avtonomiis real-

izaciis erT-erT magaliTs warmoadgens. swored am mizniT, 112-e mux-

li warmomadgenlobiT dadebuli garigebisas meore mxares aniWebs 

xelSekrulebaze uaris Tqmis uflebas. aseTi qmedeba SeiZleba meore 

mxarisgan efuZnebodes konkretul eWvs an sxva mizezidan gamomdin-

areobdes. TiToeul SemTxvevaSi uaris motivi ar iqneba mxedvelobaSi 

miRebuli da meore mxaris mier gamovlenili neba namdvilad CaiTvle-

ba (Tu igi daakmayofilebs kanoniT gansazRvrul moTxovnebs).

1. xelSekrulebis dadebis Tavisufleba

kanonis ganmartebidan gamomdinare, ori kvira im vadad aRiqmeba, 

rodesac meore mxares xelSekrulebis dadebaze uaris Tqmis ufleba 

gaaCnia. aRniSnuli Seesabameba xelSekrulebis dadebis Tavisufleb-

is princips, mxarem ar dados xelSekruleba, Tu igi ar eTanxmeba 

pirobebs da sxv. 

2. nebis gamovlenis namdviloba da formis Tavisufleba

 

garigebis meore mxaris mier nebis gamovlenis gamoTxova (xelSe-

krulebaze uari)5 warmoadgens calmxriv, miRebasavaldebulo nebis 

gamovlenas. misi namdvilobisTvis ar aris aucilebeli raime specia-

luri formis dacva6 da SesaZloa gamovlindes rogorc warmodgeni-

lis, aseve warmomadgenlis mimarTac.7 xelSekrulebaze uari SesaZloa 

konkludenturi moqmedebiTac ganxorcieldes.8

4  MüKo/Schubert, BGB, 7. Aufl., 2015, § 178, Rn. 1; ix. aseve, zoiZe, sk-is komentari, wigni I, 2002, 

mux. 112, gv. 295.

5  nebis gamovlenis gamoTxova Seexeba garigebis meore mxaris mier Tavdapirvelad gacxa-

debul, xelSekrulebis dadebis survils da ara, warmodgenili piris mimarT Tanxmobis 

misaRebad wayenebul moTxovnas. ix. kereseliZe, uzogadesi cnebebi, gv. 411. Sdr. zoiZe, 

sk-is komentari, wigni I, 2002, mux. 112, gv. 294.

6 zoiZe, sk-is komentari, wigni I, 2002, mux. 112, gv. 295.

7 Schäfer, Beck OK BGB, 39. Aufl., § 178, Rn. 2.
8 MüKo/Schubert, BGB, 7. Aufl., 2015, § 178, Rn. 9.
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IV. warmomadgenlobiTi uflebamosilebis 

naklis Sesaxeb codna

 

warmomadgenelTan garigebis dadebisas meore mxare ar unda 

flobdes warmomadgenlobiTi uflebamosilebis naklis Sesaxeb in-

formacias.9 aRniSnul SemTxvevaSi, mxolod warmodgenili piria 

uflebamosili miiRos gadawyvetileba xelSekrulebis namdviloba/

aranamdvilobis Sesaxeb.10 

aRsaniSnavia, rom nebis gamovlenis gamoTxovis (xelSekrulebaze 

uaris) ufleba gamoiricxeba mxolod pozitiuri codnis dros.11 Ta-

vad uxeSi gaufrTxileblobiT arcodnis dros, meore mxare mainc in-

arCunebs xelSekrulebaze uaris Tqmis SesaZleblobas. amdenad, meo-

re mxaris mier warmomadgenlobiTi uflebamosilebis naklis codnis 

Sesaxeb faqtis SefasebisTvis mniSvnelovania dadgindes nebis gamo-

vlenis konkretuli drois monakveTi (oferti/aqcepti). kerZod, Tu 

garigebis meore mxare avlens nebas, vidre igi warmomadgenlobiTi 

uflebamosilebis naklis Sesaxeb warmodgenilis aqceptis (mowonebis) 

miRebamde Seityobs, maSin mas ar ezRudeba xelSekrulebaze uaris 

Tqmis ufleba.12 

V. uari warmomadgenlis mimarT

112-e muxlis me-2 winadadeba warmomadgenlis mimarT xelSekruleb-

is dadebaze uaris Tqmis uflebas gansazRvravs. aseT SemTxvevaSi 

adresatad gvevlineba warmomadgeneli, romelsac meore mxaris neba 

miuva. 

VI. paraleli Secilebis uflebasTan

112-e muxli da sacilo garigebebis momwesrigebeli normebi, ro-

gorc wesi, ar gamoricxaven erTmaneTs. Secilebis miznebisTvis ar 

gamoiyeneba 74 I muxli, romelic kontrahentis pirovnebaSi arse-

biTi Secdomis samarTlebriv winapirobebs gansazRvravs, vinaidan 

warmomadgenlobiTi uflebamosilebis naklis arcodna ar warmoad-

gens arsebiT Secdomas.13 ar arsebobs Secilebis ufleba garigebis 

motyuebiT dadebis SemTxvevaSic. 112-e muxli warmoadgens specia-

lur mowesrigebas da warmomadgenlobiTi uflebamosilebis nakli-

sas, garigebis meore mxares eniWeba xelSekrulebaze uaris Tqmis da-

moukidebeli ufleba.14 

9 ix. zoiZe, sk-is komentari, wigni I, 2002, mux. 112, gv. 294.

10 MüKo/Schubert, BGB, 7. Aufl., 2015, § 178, Rn. 4.
11  magaliTi efuZneba germanul literaturaSi gamoTqmul mosazrebas. ixileT winadadeba 

germanul enaze: „Nur bei positiver Kenntnis ausgeschlossen“.
12 MüKo/Schubert, BGB, 7. Aufl., 2015, § 178, Rn. 5.
13 iqve Rn. 6. ix. aseve. Schäfer, Beck OK BGB, 39. Aufl., § 178, Rn. 9.
14 MüKo/Schubert, BGB, 7. Aufl., 2015, § 178, Rn. 6.
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muxli 113.  warmomadgenlis valdebuleba warmomadgenlobiTi ufleba-

mosilebis naklis arsebobisas

1. Tu piri, romelic debs xelSekrulebas, rogorc warmomadgeneli, 

Tavis warmomadgenlobiT uflebamosilebas ver daadasturebs, val-

debulia meore mxaris surviliT an Seasrulos nakisri valdebuleba, 

an aanazRauros ziani, Tuki warmodgenili piri xelSekrulebaze Tanx-

mobis micemas uaryofs.

2. Tu warmomadgenelma ar icoda warmomadgenlobiTi uflebamo-

silebis naklis Sesaxeb, igi valdebulia aanazRauros mxolod is ziani, 

romelic meore mxares miadga imis gamo, rom igi endoboda am ufleba-

mosilebas.

3. warmomadgenels ar ekisreba pasuxismgebloba, Tu meore mxarem 

icoda an mas unda scodnoda warmomadgenlobiTi uflebamosilebis na-

klis Sesaxeb. warmomadgeneli pasuxs ar agebs maSinac, roca qmedunari-

anoba SezRuduli hqonda, garda im SemTxvevebisa, roca igi moqmedebda 

Tavisi kanonieri warmomadgenlis TanxmobiT.

I. zogadi debulebebi .................................................................................... 640
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I. zogadi debulebebi

 

113-e muxli adgens warmomadgenlobiTi uflebamosilebis arse-

bobis Sesaxeb ndobis gawbilebisTvis kanonismier pasuxismgeblobas.1 

aseTi ndoba ki SeiZleba iyos stimulirebuli da imedgacruebuli. 

aRniSnuli pasuxismgeblobis2 gansazRvris winapirobas is garemoeba 

warmoadgens, rom warmomadgenlobiTi uflebamosilebis gareSe mo-

qmedebiT, piri safrTxes uqmnis samoqalaqo brunvis stabilurobas. 

aseT SemTxvevaSi kanoni pasuxismgeblobas swored warmomadgenels 

akisrebs. magaliTisTvis SesaZlebelia imedgacruebuli ndobis SemTx-

veva iqnes ganxiluli. aseTisTvis pasuxismgeblobis erT-erTi SemTx-

vevaa, rodesac warmomadgeneli arwmunebs garigebis meore mxares, 

rom is warmodgenilisgan miiRebs Tanxmobas (mowonebas). miuxedavad 

imisa, rom meore mxarem icoda warmomadgenlobiTi uflebamosilebis 

naklis Sesaxeb (113 II), warmomadgeneli, samoqalaqo kodeqsis Zireuli 

principebis gaTvaliswinebiT (8 III, 115, 316 II), ar Tavisufldeba pasux-

ismgeblobisgan.3 

warmomadgenels, garigebis meore mxarisgan gansxvavebiT, warmo-

madgenlobiTi uflebamosilebis naklis Sesaxeb informaciis flobis 

ukeTesi SesaZlebloba gaaCnia. amdenad, 113-e muxli adgens warmo-

madgenlis pasuxismgeblobas, Tu man warmodgenilis saxeliT, saTana-

do uflebamosilebis gareSe, mesame pirTan daamyara saxelSekrulebo 

urTierToba. kanonis es danawesi warmomadgenlobiTi uflebamo-

silebis arsebobis dadasturebis valdebulebas warmomadgenels akis-

rebs, ra SemTxvevebSic mxedvelobaSi ar miiReba moqmedebda Tu ara 

warmomadgeneli braleulad.4 saTanado gulisxmierebis gamovlenis 

SemTxvevaSic warmoiSoba mis mimarT Sesabamisi moTxovnis safuZve-

li.5 warmomadgeneli pasuxs agebs damoukideblad imisa, moqmedebda 

igi nebayoflobiTi (garigebismieri), organizaciuli Tu kanonismieri 

warmomadgenlobis farglebSi.6 

II. pasuxismgeblobis winapirobebi (113 I)

 

pasuxismgeblobis TvalsazrisiT kanoni akonkretebs Sesabamis 

winapirobebs. igi meore mxares ori samarTlebrivi Sedegidan erT-er-

Tis arCevis SesaZleblobas aniWebs: a) Seasrulos nakisri valdebule-

ba an b) aanazRauros ziani. pirveli maTgani SeiZleba iyos nebismieri 

1 ix. MüKo/Schubert, BGB, 7. Aufl., 2015, § 179, Rn. 2.
2 ix. kropholeri, gsk-is saswavlo komentari, Targmani, § 179, veli 1.

3 ix. MüKo/Schubert, BGB, 7. Aufl., 2015, § 179, Rn. 7.
4 Schäfer, Beck OK BGB, 39. Aufl., § 179, Rn. 1.
5  erqvania, mesame pirTa interesebis dacva warmomadgenlobaSi (saqarTvelosa da germaniis 

samoqalaqo kodeqsis mixedviT), marTlmsajuleba da kanoni, #3(34)12, gv. 32.

6 Schäfer, Beck OK BGB, 39. Aufl., § 179, Rn. 16.
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is valdebuleba, rac mxareTa Soris xelSekrulebiT iqna SeTanxmebu-

li. ufro zustad, saubaria qmedebis ganxorcielebaze. 

113 I muxli exeba mxolod saxelSekrulebo urTierTobebs. amde-

nad, igi ar gamoiyeneba yvela garigebaze. 

1. xelSekrulebis dadeba

warmomadgenlobis umTavresi winapirobaa, rom warmomadgeneli 

warmodgenilis saxeliT unda debdes meore mxaresTan xelSekrule-

bas. amdenad, warmomadgeneli unda moqmedebdes sxvisi saxeliT da, 

sul mcire, konkludenturi moqmedebiT unda qmnides varauds, rom 

mas warmomadgenlobiTi uflebamosileba gaaCnia.7 aRniSnuli qmedeba 

pirdapir kavSirSia keTilsindisierebis principTan,8 meore mxare ar 

Secdes xelSekrulebis dadebisas.

2. warmomadgenlobiTi uflebamosilebis ararseboba

warmomadgeneli ar unda iyos aRWurvili nebayoflobiTi (garigeb-

ismieri), organizaciuli Tu kanonismieri warmomadgenlobiTi ufle-

bamosilebiT.9 113-e muxlis safuZvelze moTxovna warmoiSoba mxolod 

im SemTxvevaSi, Tu warmodgenili uaryofs xelSekrulebis dadebaze 

Tanxmobis gacemas (mowonebas) an uSedegod gaivlis kanoniT gansaz-

Rvruli orkviriani vada (111 II).10 

3. warmodgenilis uari Tanxmobaze

113-e muxlis safuZvelze warmomadgenlis pasuxismgebloba dge-

ba maSin, Tu warmodgenilma xelSekrulebis Tanxmobaze (mowonebaze) 

saboloo uari ganacxada da amis Sedegad xelSekruleba ar daido. 

pasuxismgeblobis dakisrebisTvis mniSvneloba ar aqvs xelSekrule-

ba warmodgenilis Tanxmobaze/mowonebaze uaris mizeziT, Tu kanoniT 

gansazRvruli vadis gasvlis safZvelze ar dadebula.11 

Tu warmomadgenlis mier dadebuli xelSekrulebis mxolod nawi-

li eqceva warmomadgenlobiTi uflebamosilebis arealSi, da xelSe-

krulebis es nawili namdvilia, warmomadgenlis pasuxismgebloba 

vrceldeba mxolod warmomadgenlobiTi uflebamosilebis gareSe 

dadebuli xelSekrulebis nawilze. igive wesi moqmedebs, rodesac 

7 MüKo/Schubert, BGB, 7. Aufl., 2015, § 179, Rn. 22.
8  aRniSnulis Taobaze ix. erqvania, mesame pirTa interesebis dacva warmomadgenlobaSi 

(saqarTvelosa da germaniis samoqalaqo kodeqsis mixedviT), marTlmsajuleba da kanoni, 

#3(34)12, gv. 35-36.

9 MüKo/Schubert, BGB, 7. Aufl., 2015, § 179, Rn. 23.
10 iqve, Rn. 24.
11 Schäfer, Beck OK BGB, 39. Aufl., § 179, Rn. 5.
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warmomadgenelma warmomadgenlobiTi uflebamosilebis gareSe imoqm-

eda, xolo, warmodgenilma xelSekrulebis mxolod nawili moiwona.12 

4. mizezSedegobrivi kavSiri

warmomadgenlis mier dadebuli xelSekrulebis iuridiuli Zalis 

ararsebobas warmomadgenlobiTi uflebamosilebis nakli unda gan-

apirobebdes. Sesabamisad, warmomadgeneli pasuxismgebelia mxolod 

im SemTxvevaSi, Tu 113-e muxlidan gamomdinare, meore mxaris moTx-

ovna mizezSedegobriv kavSirSia misi warmomadgenlobiTi uflebamo-

silebis ararsebobasTan.13 

warmomadgenlis pasuxismgebloba gamoiricxeba, Tu garigebis meo-

re mxare, 112-e muxlis Tanaxmad, ukan gamoiTxovs gamovlenil nebas. 

am SemTxvevaSi, faqtobriv garemoebaTa gaTvaliswinebiT, SesaZloa 

moTxovnil iqnes 394-e, 316 II da 317 II muxlebis safuZvelze, xelSe-

krulebis momzadebis etapze warmoSobili zianis anazRaureba.14 

5. pasuxismgeblobis moculoba — arCevanis Tavisufleba

113 III muxliT gaTvaliswinebuli SemTxvevebis garda, warmomadgene-

li garigebis meore mxaris winaSe yovelTvis aris pasuxismgebeli. 

gansaxilveli norma adgens mxolod pasuxismgeblobis farglebis 

varirebis SesaZleblobas,15 rac 112 II muxliT gaTvaliswinebuli, 

ndobasTan dakavSirebuli zianisaTvis warmomadgenlis SezRuduli 

pasuxismgeblobidan gamomdinareobs.16 

warmomadgenlobiTi uflebamosilebis naklis an misi Secilebado-

bis pozitiuri codnis gamo warmomadgenlis moqmedeba miiCneva ara-

keTilsindisierad.17 amgvarad, kanoni garigebis meore mxares (kredi-

tors) aniWebs arCevanis uflebas valdebulebis Sesrulebasa da misi 

Seusruleblobisas zianis anazRaurebas Soris.18 meore mxa res ufle-

ba aqvs mosTxovos warmomadgenels nakisri valdebulebis Sesruleba, 

rac warmomadgenels arsebiTad xelSekrulebis mxared aqcevs.19 Tum-

ca gasaTvaliswinebelia isic, rom warmomadgeneli ar warmoadgens, 

klasikuri gagebiT, xelSekrulebis mxares,20 113 I muxli afuZnebs kan-

onismier valdebulebiT-samarTlebriv urTierTobas, romlis Sinaar-

12 dasaxelebuli naSromi, Rn. 4. 
13 MüKo/Schubert, BGB, 7. Aufl., 2015, § 179, Rn. 30.
14 ix. aseve, iqve, Rn. 33.
15 iqve, Rn. 3.
16 ix. aseve zoiZe, sk-is komentari, wigni I, 2002, mux. 113 gv. 296.

17 Schäfer, Beck OK BGB, 39. Aufl., § 179, Rn. 19.
18 zoiZe, sk-is komentari, wigni I, 2002, mux. 113, gv. 296.

19 ix. kereseliZe, uzogadesi cnebebi, gv. 412.

20  MüKo/Schubert, BGB, 7. Aufl., 2015, § 179, Rn. 34. ix. aseve zoiZe, sk-is komentari, wigni I, 2002, 

mux. 113 gv. 296.
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sic mxolod warmomadgenelTan ararsebuli xelSekrulebis SemTx-

vevaSi dgindeba.21 

meore mxaris arCevanis uflebis realizacia SesaZloa konklu-

denturad, warmomadgenlis mier faqtobrivad ganxorcielebuli 

Sesrulebis miRebiTac ganxorcieldes. warmomadgenels ar SeuZlia 

SeboWos meore mxare am Sesrulebis SeTavazebiT.22 376-e muxlis 

Tanaxmad, arCevanis uflebis erTjeradad gamoyenebiT meore mxare 

kargavs sxva (alternatiuli) moTxovnis uflebas.23 

arCevanis ufleba izRudeba 375-e muxlis safuZvelze da warmoi-

Soba mxolod zianis anazRaurebis movaleoba, Tu warmomadgenlis 

mier valdebulebis Sesruleba SeuZlebelia.24 

a) Sesruleba

warmomadgenlobiTi uflebamosilebis naklis dros meore mxares 

warmomadgenlis mimarT gaaCnia yvela pirveladi da meoradi moTxov-

na, rac SesaZloa gamomdinareobdes warmodgenilis saxeliT dadebuli 

xelSekrulebidan. warmomadgenels ufleba aqvs meore mxaris moTx-

ovnas daupirispiros yvela is Sesagebeli, rac warmodgenils moqmedi 

xelSekrulebis safuZvelze eqneboda.25 Tavis mxriv, „warmomadgenels 

Sesrulebis moTxovnisagan Tavis dacva SeuZlia iqamde, vidre meore 

mxare ar Seasrulebs (369-e muxli)“.26

im SemTxvevaSi, Tu pirovnuli Tvisebebidan gamomdinare, val-

debuleba mxolod warmodgenilis mier unda Sesruldes, warmo-

madgeneli gaTavisufldeba am movaleobisgan da daekisreba mxolod 

zianis anazRaurebis valdebuleba.27 

b) zianis anazRaureba

zianis fuladi anazRaureba darRveuli uflebis aRdgenis bolo 

RonisZiebaa.28 Tumca, 113-e muxlis miznebidan gamomdinare, zianis 

anazRaurebis moTxovna garigebis meore mxaris arCeviTac ikavebs 

valdebulebis Sesrulebis adgils.29 anazRaurebas eqvemdebareba xar-

jebi da aseve is ziani, romelic warmodgenilTan namdvili xelSe-

krulebisas ar iarsebebda.30 

21 MüKo/Schubert, BGB, 7. Aufl., 2015, § 179, Rn. 36.
22 iqve, Rn. 35.
23 ix. aseve, iqve, Rn. 19.
24 ix. iqve.

25 MüKo/Schubert, BGB, 7. Aufl., 2015, § 179, Rn. 38.
26 zoiZe, sk-is komentari, wigni I, 2002, mux. 113, gv. 297.

27 Schäfer, Beck OK BGB, 39. Aufl., § 179, Rn. 21.
28 zoiZe, sk-is komentari, wigni III, mux. 409, gv. 455.

29 MüKo/Schubert, BGB, 7. Aufl., 2015, § 179, Rn. 44.
30 ix. iqve, Rn. 45.
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g) negatiuri (uaryofiTi) interesi 

warmomadgenlis pasuxismgeblobis moculobis gansazRvra damok-

idebulia mis mier warmomadgenlobiTi uflebamosilebis codna/

arcodnis faqtze.31 warmomadgeneli warmomadgenlobiTi uflebamo-

silebis naklis Sesaxeb arcodnisas pasuxismgebelia mxolod meore 

mxaris negatiuri (uaryofiTi) interesisTvis (ndobis ziani), rac, 

Tavis mxriv, zRudavs 113 I muxliT gaTvaliswinebul „sagarantio 

pasuxismgeblobis“ masStabebs.32 sxva sityvebiT rom iTqvas, 113 II mux-

li adgens warmomadgenlis bralis gareSe pasuxismgeblobas, Tumca 

pasuxismgeblobis es farglebi izRudeba mxolod faqtobrivad dam-

dgari, pirdapiri (da ara arapirdapiri) zianis farglebiT. amdenad, 

Tu warmomadgenelma araferi icoda warmomadgenlobiTi uflebamo-

silebis naklis Sesaxeb, igi pasuxs ar agebs valdebulebis Sesrulebis 

interesisaTvis.33 

Tu naklis Sesaxeb arcodna gamowveulia warmomadgenlis gaufrTx-

ileblobiT (maT Soris uxeSi gaufrTxileblobiT), warmomadgenlis 

pasuxismgebloba mainc gamoiricxeba.

III. warmomadgenlis arainformirebuloba (113 II)

 

113 II muxli aviwroebs pasuxismgeblobis farglebs da mas konkret-

uli SemTxvevis arsebobas ukavSirebs. kerZod, warmomadgenlis mier 

ar unda iyos cnobili warmomadgenlobiTi uflebamosilebis naklis 

Sesaxeb. aseTis arsebobisas meore mxares ar gaaCnia arCevanis Tav-

isufleba, moiTxovos misTvis sasurveli pasuxismgeblobis dakisreba 

warmomadgenlisTvis. 

113 II muxlis moqmedebis areali mniSvnelovnad efuZneba meore mx-

aris ndobis farglebs. pasuxismgeblobac swored zianis anazRaureb-

is SesaZleblobas gansazRvravs. Tavis mxriv, aseT zianSi e.w. „ndobis 

ziani“ igulisxmeba.34 aseT dros aucilebelia, rom moTxovnili ziani 

iyos gonivruli. kerZod, ar aWarbebdes im interesis anazRaurebas, 

romelic eqneboda dazaralebuls garigebis Sesrulebis SemTxvevaSi.35

IV. pasuxismgeblobis gamoricxvis winapirobebi (113 III)

113 III muxlis arsi warmoadgens warmomadgenlis pasuxismgeblobis 

gamoricxvas, romlis farglebSic gansazRvrulia rogorc qmedunar-

31 Schäfer, Beck OK BGB, § 179, Rn. 25.
32 zoiZe, sk-is komentari, wigni I, mux. 113, gv. 297.

33 ix. kropholeri, gsk-is saswavlo komentari, 2014, § 179, vn. 4.

34 zoiZe, sk-is komentari, wigni I, mux. 113, gv. 297.

35 iqve.
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iani, ise SezRuduli qmedunariani warmomadgenlis pasuxismgeblobis 

sakiTxi.

1. pasuxismgeblobis gamoricxvis zogadi safuZvlebi warmomadge-

blobisas

„warmomadgenlobiTi Zalaufleba gamoricxavs warmomadgenlis 

pasuxismgeblobas da afuZnebs moTxovnis sapirispiro Sesagebels“.36 

warmomadgenlis pasuxismgebloba aseve gamoiricxeba, Tu warmodge-

nili ganzrax an gaufrTxileblad Tavad qmnis risks maszed, rom 

warmomadgenlobiTi uflebamosilebis naklis gamo xelSekruleba ar 

daido.37 

literaturaSi gamoTqmuli mosazrebis Tanaxmad, 113 I muxlis miz-

nebidan gamomdinare, im SemTxvevaSi, Tu namdvili xelSekrulebis ar-

sebobis pirobebSi, meore mxare warmodgenilis mimarT, misi qonebrivi 

mdgomareobis gaTvaliswinebiT, valdebulebis Sesrulebis an zianis 

anazRaurebis moTxovnis uflebis realizacias ver SeZlebda, msgavsi 

garemoeba aTavisuflebs warmomadgenels pasuxismgeblobisgan.38 

2. meore mxaris informirebuloba warmomadgenlobiTi uflebamo-

silebis naklis Sesaxeb

meore mxaris mier informaciis floba, rom warmomadgenels ar 

gaaCnia warmomadgenlobiTi uflebamosileba, aseve SemTxveva, rode-

sac man unda icodes aRniSnulis Sesaxeb, aqarwylebs warmomadgenlis 

pasuxismgeblobas.39 aseve, aseT kategorias miekuTvneba SemTxveva, 

rodesac „warmomadgeneli mindobilobis gareSe moqmedebs ararsebu-

li samarTlis subieqtis saxeliT, misi pasuxismgebloba gamoiricxeba 

im SemTxvevaSi, rodesac kontrahentma Seityo mindobilobis gareSe 

moqmedi warmomadgenlobis Sesaxeb“.40 

warmomadgenlis pasuxismgeblobis gamoricxvis SemTxvevad Sesa-

Zlebelia ganxilul iqnes situacia, rodesac Tavad warmomadgeneli 

acnobebs more mxares, rom mis mimarT gacemuli warmomadgenlobiTi 

uflebamosileba SesaZloa nakliani iyos.41 

36 zoiZe, sk-is komentari, wigni I, mux. 113, gv. 297.

37 MüKo/Schubert, BGB, 7. Aufl., 2015, § 179, Rn. 4.
38 iqve, Rn. 40.
39 zoiZe, sk-is komentari, wigni I, mux. 113, gv. 298.

40 kropholeri, gsk-is saswavlo komentari, Targmani § 179, vn. 4.

41 Schäfer, Beck OK BGB, § 179, Rn. 29.
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3. warmomadgenlis SezRudul qmedunarianoba

113-e III muxlis meore winadadeba adgens arasrulwlovani warmo-

madgenlis pasuxismgeblobis SezRudvis kanonismier safuZvels. mi-

uxedavad imisa, rom kanoniT daSvebulia SezRudul qmedunariani 

piris mier warmomadgenloba (sk-is 105-e muxli) misi dacvis mizniT, 

nakliani warmomadgenlobiTi uflebamosilebisas kanoni aTavisu-

flebs SezRudulqmedunarians pasuxismgeblobis potenciuri risk-

isgan.42 

SezRudulqmedunariani warmomadgeneli pasuxs agebs, Tu mas miRe-

buli hqonda Tavisi kanonieri warmomadgenlisgan Tanxmoba.43 aR-

niSnulze dafuZnebiT, kanonier warmomadgenels SeuZlia SemdgomSic 

moiwonos warmomadgenlis moqmedeba, ris Sedegadac ZalaSi rCeba 

SezRudulqmedunariani warmomadgenlis pasuxismgebloba.44 

42 dasaxelebuli naSromi. Rn. 30.
43 zoiZe, sk-is komentari, wigni I, 2002, mux. 113, gv. 298.

44 Schäfer, Beck OK BGB, § 179, Rn. 30.
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muxli 114. sakuTar TavTan garigebis dadebis dauSvebloba

Tu TanxmobiT sxva ram ar aris gaTvaliswinebuli, warmomadgenels 

ar SeuZlia warmodgenili piris saxeliT sakuTar TavTan Tavisi sax-

eliT, an, rogorc mesame piris warmomadgenelma, dados garigeba, garda 

im SemTxvevebisa, roca garigeba ukve arsebobs raime valdebulebis Ses-

asruleblad.

I. zogadi debulebebi .................................................................................... 647 

II. sakuTar TavTan dadebuli garigebis

   samarTlebrivi Sedegebi ........................................................................... 648 

1. sakuTar TavTan dadebuli garigebis meryevad 

   baTiloba................................................................................................. 648 

2. normis ganmartebis teleologiuri SezRudva 

   (reduqcia) ............................................................................................... 649 

a) uflebrivi sargebeli ....................................................................... 649 

b) erTi piris mier dafuZnebuli iuridiuli piri ............................ 649 

III. sakuTar TavTan dadebuli garigebis namdviloba ................................ 650 

1. warmodgenilis Tanxmoba ....................................................................... 650 
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3. amocnobadoba ......................................................................................... 651 
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1. kavSiri qorwinebasTan ........................................................................... 652 

2. erTi pirovnebis mier dadebuli xelSekruleba, 

   romelic orive mxaresTanaa dakavSirebuli ....................................... 652 

I. zogadi debulebebi

114-e muxlis mizania, rom warmomadgenels ar unda gaaCndes 

garigebis orive mxaris warmodgenis/gansaxierebis uflebamosileba.1 

garigebebSi warmomadgenlobisas, warmomadgenels unarCundeba faq-

tobrivi SesaZlebloba, warmodgenilis saxeliT sakuTari Tavis mi-

marTac gamoavlinos neba. warmomadgeneli SesaZloa an Tavad moeqces 

nebis mimRebis mxares (TviTkontrahireba), an imoqmedos mesame piris 

saxeliT (warmomadgenlobaTa simravle).2 amdenad, gansaxilveli mux-

liT gaTvaliswinebulia ori, „TviTkontrahirebisa“ da „warmomadgen-

lobaTa simravlis“ SemTxveva.3 

warmomadgeneli SesaZloa aRmoCndes sakuTar interesebTan kon-

fliqtSi. aRniSnuli faqti arTulebs warmomadgenlis mier sakuTari 

Tavis sazianod marwmuneblis interesebis dacvis SesaZleblobas.4 

warmomadgenlis umTavresi mizani warmodgenilis interesebis dacvaa. 

1 zoiZe, sk-is komentari, wigni I, mux. 114 gv. 298.

2 Schäfer, Beck OK BGB, 39. Aufl., § 181, Rn. 1.
3 zoiZe, sk-is komentari, wigni I, 2002, mux. 114 gv. 298.

4 ix. kereseliZe, uzogadesi cnebebi, gv. 412.

1

2
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es ki calkeul SemTxvevebSi SeiZleba warmomadgenlobiTi ufleba-

mosilebiT sargeblobis akrZalvaSi gamoixatos.5 Tavis mxriv, amis 

aRsruleba, warmomadgenlis mier rogorc warmodgenilis, aseve sa-

kuTari Tavis an mesame piris saxeliT erTdroulad moqmedebisas, 

SeuZlebelia.6 

samarTlebriv literaturaSi gabatonebuli mosazrebis Tanaxmad, 

sakuTar TavTan dadebuli garigeba7 meryevad baTilia.8 Tu kanoniT 

specialurad sxva ram ar aris gaTvaliswinebuli, 114-e muxlis moq-

medebis arealSi, misi Sinaarsis gaTvaliswinebiT, eqceva yvela ker-

ZosamarTlebrivi garigeba.9 Sesabamisad, misi moqmedeba vrceldeba 

ara mxolod xelSekrulebebze, aramed calmxriv miRebasavaldebulo 

garigebebzec.10 

II. sakuTar TavTan dadebuli garigebis samarTlebrivi Sedegebi

is, Tu ra CaiTvleba sakuTar TavTan dadebul garigebad, calkeuli 

magaliTis safuZvelze unda iqnes ganxiluli. am mxriv, mniSvnelova-

nia, rom wina planze iyos wamoweuli erTi mxaris uflebrivi sarge-

beli, iseve, rogorc samarTlebrivi SesaZlebloba, dados garigeba 

damatebiTi SezRudvis gareSe. 

1. sakuTar TavTan dadebuli garigebis meryevad baTiloba

imis gaTvaliswinebiT, rom warmodgenils SesaZlebloba aqvs ukeT 

Seafasos xsenebuli garigebis samarTlebrivi Sedegebi misi dadeb-

is Semdeg da ara mis dadebamde, gansaxilveli danawesi warmodge-

nils aniWebs uflebas moiwonos warmomadgenlis mier sakuTar TavTan 

dadebuli garigeba da am mowonebis safuZvelze datovos is ZalaSi.11 

gamomdinare aRniSnulidan, 114-e muxli adgens warmomadgenlobiTi 

uflebamosilebis mxolod SezRudvis winapirobas, romlis Tanaxmad, 

warmomadgenlis mier dadebuli xelSekruleba ara misi dadebisTanave 

upirobod baTilia,12 aramed mis mowonebamde _ meryevad baTili. 

5 MüKo/Schubert, BGB, 7. Aufl., 2015, § 181, Rn. 2.
6 Schäfer, Beck OK BGB, 39. Aufl., § 181, Rn. 1.
7  gansaxilveli muxlis komentarSi sakuTar TavTan dadebuli garigebis WrilSi igulisx-

meba rogorc TviTkontrahireba, ise warmomadgenlobaTa simravlis SemTxveva, Tuki es 

Seesabameba konkretul viTarebas.

8  ix. zoiZe, sk-is komentari, wigni I, 2002, mux. 114 gv. gv. 299; aseve, kereseliZe, uzogadesi 

cnebebi, gv. 413.

9 ix. aseve, Schäfer, Beck OK BGB, 39. Aufl., § 181, Rn. 4.
10 MüKo/Schubert, BGB, 7. Aufl., 2015, § 181, Rn. 14.
11 ix. iqve. Rn. 56.
12  sainteresoa sasamarTlos pozicia, sadac igi miiCnevs, rom, Tu warmomadgenelma mindo-

bilobis farglebSi sakuTar TavTan dado garigeba, maSin es garigeba ucilod baTilia 

da masze vrceldeba 54-e muxliT moqmedi danaweli _ ix. sus ganCineba, 24 ivlisi 2015, 

#as-887-848-2014.
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warmomadgenlis mier sakuTar TavTan dadebuli garigebis safuZ-

velze warmoSobili urTierTobis mosawerigeblad gamoiyeneba 111-

113-e muxlebi,13 rac imas niSnavs, rom warmodgenili pirisaTvis neb-

ismier dros unda iyos SesaZlebeli, Tavisi interesebis Sesabamisad 

aseTi garigeba moiwonos da amiT xelSekruleba namdvilad aqcios an 

ar moiwonos da amiT gaabaTilos igi.14 

2. normis ganmartebis teleologiuri SezRudva (reduqcia)

is, Tu ratom ar miiCneva sakuTar TavTan dadebuli garigeba baTil 

garigebad, normis Sinaarsobrivi datvirTvis gaTvaliswinebiT, ram-

denime winapirobidan gamomdinare unda iqnes ganxiluli. 

a) uflebrivi sargebeli

gansaxilveli danawesis SezRudvis klasikuri magaliTia war-

modgenilisaTvis garigebiT mxolod uflebrivi sargeblis miniWeba.15 

mocemul SemTxvevaSi ar ikveTeba arc interesTa konfliqtis an samo-

qalaqo brunvis stabilurobis xelmyofi garemoebebis warmoSobis sa-

SiSroeba da arc warmodgenilis dacvis gansakuTrebuli aucileblo-

ba.16 114-e muxlis Sinaarsis teleologiuri SezRudvis (reduqciis) 

safuZvelze kanonismier warmomadgenels ar ekrZaleba daasaCuqros 

sakuTari qmeduunaro Svili17 da sxv.

b) erTi piris mier dafuZnebuli iuridiuli piri 

vinaidan TviTkontrahirebisa da ormagi warmomadgenlobis akrZal-

va emsaxureba warmodgenili piris interesebis dacvas, samarTlebriv 

literaturaSi arsebobs araerTgvarovani midgoma 114-e muxlis erT-

kaca iuridiuli piris (Sps-is) mimarT gamoyenebis SesaZleblobasTan 

dakavSirebiT, rameTu aq interesTa konfliqti ar SeiZleba arsebob-

des.18 Sps-s erTpirovnuli damfuZneblis − direqtoris mier sakuTar 

TavTan dadebuli garigebis safuZvelze kompaniis kapitalis/qonebis 

gadaadgilebis SezRudvis prevenciis miznebisTvis dacvis subieqtia 

kreditori da ara es kompania.19 swored erTkaca Sps-s mimarT SeiZle-

ba iqnes gamoyenebuli 114-e muxli. aseT dros SeiZleba wesdebiT iyos 

akrZaluli Sesabamisi garigebis dadeba, rac, Tavis mxriv, garigeb-

13 MüKo/Schubert, BGB, 7. Aufl., 2015, § 181, Rn. 56.
14 migriauli/beari, sakuTar TavTan garigebis dadeba erTkaca Sps-Si, gv. 4.

15 „uflebrivi sargeblis“ cnebasTan dakavSirebiT ix. me-15 muxlis komentari, veli 5.

16 Schäfer, Beck OK BGB, 39. Aufl., § 181, Rn. 19.
17 iqve.

18 migriauli/beari, sakuTar TavTan garigebis dadeba erTkaca Sps-Si, gv. 6. 

19 MüKo/Schubert, BGB, 7. Aufl., 2015, § 181, Rn. 30.
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is namdvilobis sakiTxze msjelobisas Semaferxebeli samarTlebrivi 

winapiroba gaxdeba.20 

III. sakuTar TavTan dadebuli garigebis namdviloba

 

114-e muxlSi, miuxedavad SezRudvisa, gaTvaliswinebulia gamonak-

lisi, rodesac sakuTar TavTan garigebis dadeba dasaSvebia. aseTi 

sagamonakliso SemTxveva ar unda ewinaaRmdegebodes samoqalaqo 

brunvis stabilurobasa da kerZo samarTlis umTavres principebs 

(aseve, magaliTad, 54-e muxls da sxv.). 114-e muxli adgens sakuTar 

TavTan dadebuli garigebis akrZalvis sagamonakliso SemTxvevebs. 

nebadarTulia warmomadgenlis mier msgavsi garigebis dadeba _ an 

warmodgenilisgan Tanxmobis arsebobisas, an im dros, rodesac es 

garigeba, gamonaklisis saxiT arsebuli valdebulebis Sesrulebas 

emsaxureba.21 amdenad, „samoqalaqo kodeqsi iTvaliswinebs garigebis 

dadebaze Tanxmobis, rogorc garigebis namdvilobis pirobis, or sax-

es: a) winaswar gacemul Tanxmobas _ nebarTvas (me-100 muxli) da b) 

Semdgom Tanxmobas _ mowonebas (101-e muxli).“22 

1. warmodgenilis Tanxmoba

 

warmomadgenlis mier 114-e muxliT gansazRvruli garigebis dade-

baze Tanxmoba aris calmxrivi, miRebasavaldebulo nebis gamovle-

na da ar saWiroebs specialuri formas.23 Tanxmobis gacema SesaZloa 

rogorc naTlad da garkveviT,24 aseve konkludenturi moqmedebiTac 

ganxorcieldes.25 amis magaliTia, rodesac uZravi nivTis nasyidobis 

xelSekrulebis orive mxare, sanotaro wesiT damowmebuli erTi min-

dobilobis safuZvelze, erTsa da imave pirovnebas aniWeben uZravi 

nivTis gankargvis uflebamosilebas.26/27 

iuridiuli pirebis warmomadgenlobis SemTxvevaSi, Tanxmoba Sesa-

Zloa gaices wesdebis safuZvelze an konkretuli iuridiuli piris 

uflebamosili umaRlesi mmarTvelobiTi/sameTvalyureo organos 

20  ix. migriauli/beari, sakuTar TavTan garigebis dadeba erTkaca Sps-Si, gv. 7; naSromSi 

Sedarebaa germaniis samoqalaqo kodeqsis 181-e muxlTan.

21 Schäfer, Beck OK BGB, 39. Aufl., § 181, Rn. 31.
22 saqarTvelos uzenaesi sasamarTlos 2013 wlis 8 ivlisis Nas-543-516-2013 ganCineba.

23 Schäfer, Beck OK BGB, 39. Aufl., § 181, Rn. 32.
24  mag., werilobiTi mindobilobis/rwmunebulebis safuZvelze. aRniSnul sakiTxTan da-

kavSirebiT ix. aseve saqarTvelos uzenaesi sasamarTlos 2013 wlis 8 noembris #as-

1655-1552-2012 gadawyvetileba; aseve, saqarTvelos uzenaesi sasamarTlos 2015 wlis 13 

oqtombris #as-788-745-2015 ganCineba.

25 MüKo/Schubert, BGB, 7. Aufl., 2015, § 181, Rn. 58.
26 Schäfer, Beck OK BGB, 39. Aufl., § 181, Rn. 33.
27  aRniSnul sakiTxze ixileT: saqarTvelos uzenaesi sasamarTlos 2005 wlis 28 ivnisis 

#as-167-497-05 ganCineba.
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gadawyvetilebiT.28 aRsaniSnavia aseve, rom warmomadgenlis mier sa-

kuTar TavTan garigebis dadebis uflebamosileba SesaZloa kanonis 

safuZvelzec iqnes mowesrigebuli,29 rodesac pirs aseTi SesaZle-

bloba pirdapir normiT eniWeba.

marTalia, warmodgenili ar aris valdebuli moiwonos garigeba, 

Tumca gamonaklisis saxiT SesaZloa mowonebis valdebuleba mainc 

warmoiSvas. aseTi SemTxveva ki maSinaa saxeze, Tuki aRniSnulis ganux-

orcielebloba ewinaaRmdegeba samoqalaqo samarTliT ganmtkicebul 

keTilsindisierebisa da gulisxmierebis principebs.30 

2. valdebulebis Sesrulebis mizani

normis Sinaarsobrivi datvirTvidan gamomdinare,31 warmomadgene-

li uflebamosilia sakuTar TavTan dados garigeba, Tu es gamonakli-

sis saxiT valdebulebis Sesrulebis mizans emsaxureba.32 aRniSnuls 

SesaZloa adgili hqondes _ warmomadgenlis valdebulebis Sesruleb-

isas warmodgenilis mimarT, warmodgenilis valdebulebis Sesruleb-

isas warmomadgenlis mimarT an warmomadgenlobaTa simravlis dros, 

erT-erTi warmodgenilis (mag., movalis) valdebulebis Sesrulebi-

sas meore warmodgenilis (mag., kreditoris) mimarT.33 amasTan, 114-e 

muxlis Tanaxmad, valdebulebis Sesruleba dasaSvebia mxolod maSin, 

Tu es valdebuleba ukve arsebobs (warmoiSva), misi Sesruleba vad-

amosuli da Tavisufalia moTxovnis ganxorcielebis Semaferxebeli 

Sesageblisgan.34 SesagebelSi nagulisxmevia garigebis meore mxaris 

da ara warmomadgenlis mier warmodgenilis moTxovnis sapirispirod 

wayenebuli moTxovna.35

3. amocnobadoba

warmomadgenlis mier sakuTar TavTan dadebuli garigeba, Tuki 

garigeba formasavaldebulo ar aris, rogorc wesi, garegnulad 

amoucnobadia.36 ramdenadac, aRniSnuli garigeba mesame pirTa mimarT 

samarTlebriv Sedegebs warmoSobs, aucilebelia, rom is garegnulad 

28 Schäfer, Beck OK BGB, 39. Aufl., § 181, Rn. 36.
29  iqve, Rn. 37. am mxriv aRsaniSnavia germaniis kanonmdeblobT gaTvaliswinebuli mowes-

rigeba, romlis Tanaxmad mSoblebs aqvT ufleba dadon maT arasrulwlovan SvilTan 

sawyisi ganaTlebis miRebis Taobaze xelSekruleba (Ausbildungsvertrag). aRniSnul sakiTxze 

ixileT, magaliTad, MüKo/Schubert, BGB, 7. Aufl., 2015, § 181, Rn. 59.
30  MüKo/Schubert, BGB, 7. Aufl., 2015, § 181, Rn. 64; Sdr. saqarTvelos uzenaesi sasamarTlos 2013 

wlis 8 ivlisis #as-543-516-2013 ganCineba.

31 normis Taobaze kritikuli mosazreba ixileT: kereseliZe, uzogadesi cnebebi, gv. 413.

32 ix. Schäfer, Beck OK BGB, 39. Aufl., § 181, Rn. 38.
33 iqve. ix. aseve MüKo/Schubert, BGB, 7. Aufl., 2015, § 181, Rn. 83.
34 iqve, Rn. 84.
35 ix. iqve.

36 MüKo/Schubert, BGB, 7. Aufl., 2015, § 181, Rn. 90.
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amocnobadi iyos, raTa mesame pirebma SeZlon misi aRqma.37 amocnoba-

dobisTvis sakmarisia, rom uflebamosil pirs Seswevdes unari Seic-

nos warmomadgenlis mier 114-e muxliT gaTvaliswinebuli garigebis 

dadeba.38 

IV. kavSiri sxva samarTlebriv institutebTan

sxva samarTlebriv institutebTan kavSiris TvalsazrisiT, 

mniSvnelovania yuradRebis gamaxvileba or maTganze: a) qorwinebasa 

da b) saerTo sakuTrebaze. aseTi saxis diferenciacia gamomdinareobs 

sasamarTlo praqtikidan, romelic saerTo sakuTrebis SemTxvevaSi 

sakuTar TavTan garigebis dadebis sakiTxs exeba.

1. kavSiri qorwinebasTan

sasamarTlo praqtikis Tanaxmad, 114-e muxli awesebs ara mxolod 

warmodgenilis mier sakuTar TavTan garigebis dadebis akrZalvas, 

aramed, aseve uaryofs warmomadgenlis mier warmodgenilis saxeliT 

masTan registrirebul qorwinebaSi myof pirTan saxelSerulebo ur-

TierTobis damyarebis SesaZleblobasac. sasamarTlos ganmartebiT, 

mocemuli msjeloba efuZneba im garemoebas, rom registrirebuli 

qorwinebis pirobebSi, Tanacxovrebis periodSi, SeZenili qoneba meuR-

leTa TanasakuTrebad iqceva da am motiviT, es garemoeba, 114-e muxlis 

safuZvelze, garigebis baTilobis safuZvels warmoSobs.39 sasamarT-

lo praqtikiT, aseTi garigeba sakuTar TavTan dadebul garigebad 

unda iqnes Sefasebuli.40 Tavis mxriv, aseTi damabrkolebeli gare-

moeba ar iarsebebs, Tu saxeze ar iqneba meuRleTa registrirebuli 

qorwineba.41 

2. erTi pirovnebis mier dadebuli xelSekruleba, romelic orive 

mxa resTanaa dakavSirebuli 

aseT magaliTad moiazreba SemTxveva, rodesac piri erT Sps-Si 

wilebis 51%-is mflobelia, xolo, meore Sps-Si − direqtori. aseT 

37 ix. iqve; aseve, Schäfer, Beck OK BGB, 39. Aufl., § 181, Rn. 41.
38 MüKo/Schubert, BGB, 7. Aufl., 2015, § 181, Rn. 91.
39  ix. saqarTvelos uzenaesi sasamarTlos 2011 wlis 6 ivnisis #as-369-349-2011 ganCine-

ba, aRwerilobiTi nawili; Tbilisi saapelacio sasamarTlos 2010 wlis 18 noembris 

ganCineba.

40 ix. saqarTvelos uzenaesi sasamarTlos 2007 wlis 19 dekembris #as-525-870-07 ganCineba.

41  saqarTvelos uzenaesi sasamarTlos 2008 wlis 11 noembris #as-429-671-08 ganCineba, 

aRwerilobiTi nawili — sasamarTlos ganmartebiT, araregistrirebuli qorwinebisas 

SeZenil qonebaze TanasakuTrebis momwesrigebeli normebi ar vrceldeba.
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dros, Tu igi erTi mxriv, rogorc direqtori dadebs xelSekrule-

bas da, meore mxriv, rogorc im kompaniis warmomadgeneli, romelSic 

51%-s flobs, SeiZleba analogiis TvalsazrisiT aseTi garigeba 114-e 

muxlis mowesrigebaSi moeqces da masze gavrceldes Sesabamisi sa-

marTlebrivi winapirobebi.
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sofio CaCava muxli 115

kari mesame 
uflebis ganxorcieleba 

muxli 115. uflebis borotad gamoyenebis dauSvebloba

samoqalaqo ufleba unda ganxorcieldes marTlzomierad. dauSvebe-

lia uflebis gamoyeneba martooden im mizniT, rom ziani miadges sxvas.

I. zogadi debulebebi .................................................................................... 654 

II. sxva normebTan urTierTkavSiri .............................................................. 655

III. Semadgenloba ............................................................................................ 655

1.marTlzomiereba ...................................................................................... 655

2.uflebis gamoyenebis mizani ................................................................... 656

a. obieqturi kriteriumi ....................................................................... 656

b. subieqturi kriteriumi ..................................................................... 656

3.zianis miyenebis mizani ........................................................................ 657

4.calkeuli SemTxvevebi ............................................................................ 657

IV. samarTlebrivi Sedegi ............................................................................. 659

V. mtkicebis tvirTi ..................................................................................... 661

I. zogadi debulebebi

115-e muxli kerZosamarTlebrivi urTierTobis erT-erTi fuZemde-

bluri principis _ „keTilsindisierebis principis“ gamoxmaurebaa.1 8 

III muxlis Sesabamisad kerZosamarTlebrivi urTierTobis monawileebi 

valdebulni arian keTilsindisierad ganaxorcielon TavianTi ufle-

ba-movaleobebi, rac „individis Tavisuflebis erTgvari SezRudvaa.“2 

me-9 da 10 II muxlebi pirs aniWebs Tavisuflebas, kerZosamarTle-

briv urTierTobaSi ganaxorcielos kanoniT aukrZalavi nebismieri 

qmedeba, Tumca aqve zRudavs nebis avtonomiis farglebs maSin, rode-

sac is xelyofs mesame pirTa uflebebs.3 

10 III muxliT kanonmdebeli iqve kanonis imperatiuli normeb-

is daniSnulebaze miuTiTebs. sagulisxmoa, rom swored uflebaTa 

borotad gamoyenebisagan icavs sxvaTa Tavisuflebas kanonis impera-

tiuli normebi.4 

imperatiuli normebis darRveva samoqalaqo kodeqsiT gaTval-

iswinebul sxvadasxva samarTlebriv Sedegs ukavSirdeba (mag., 54, 992).

115-e muxliT kanonmdebeli gansazRvravs zogad akrZalvas im 

SemTxvevebisaTvis, rodesac uflebis borotad gamoyenebis konkret-

uli SemTxveva kanonis specialuri imperatiuli normebiT ar aris 

gaTvaliswinebuli.

1 jorbenaZe, sk-is komentari, wigni I, 2002, mux. 115 gv. 301.

2 kereseliZe, uzogadesi cnebebi, 2009, gv. 83.

3  Sdr. kereseliZe, uzogadesi cnebebi, 2009, gv. 49; mux. 8 III, 9 da 10 koment.

4 Sdr. MüKo/Grothe, BGB, 6. Aufl., 2012, § 226, Rn. 1.

1

2

3
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II. sxva normebTan urTierTkavSiri

uflebis borotad gamoyenebis 115-e muxliT mowesrigebuli Se-

madgenloba 8 III muxliT gaTvaliswinebuli keTilsindisierebis prin-

cipis dakonkretebaa, romelic kerZosamarTlebrivi urTierTobis 

monawileebs avaldebulebs, keTilsindisierad ganaxorcielon Tavi-

anTi uflebebi da movaleobebi. keTilsindisierebis principi vlinde-

ba urTierTobis monawile „subieqtis mier sxva piris interesebis 

gaTvaliswinebis valdebulebaSi im moculobiT, romelic ar iwvevs 

Tavad misi interesebis araTanazomier SezRudvas.“5

naklebad savaraudoa arsebobdes SemTxveva, rodesac saxezea 

uflebis borotad gamoyeneba da is imavdroulad ar aris keTilsin-

disierebis principis darRveva.6 Tumca uflebis borotad gamoyenebis 

SemadgenlobiT damatebiTi winapirobebia dadgenili, romelic mowes-

rigebis sferos aviwroebs da mis calke mowesrigebas amarTlebs. 

115-e muxli, me-8 muxlis msgavsad, samoqalaqo kodeqsis zogad naw-

ilSia mowesrigebuli da sistemurad is vrceldeba Tanabrad nebismi-

er kerZosamarTlebriv urTierTobaze.7 normis moqmedebis sfero ar 

izRudeba arc saproceso normebTan mimarTebiT.8 calkeul SemTx-

vevaSi SesaZlebelia gamarTlebuli iyos misi gamoyneba sajaro-sa-

marTlebriv urTierTobebSic.9 

III. Semadgenloba

1. marTlzomiereba

115-e muxlis 1-li winadadebis Tanaxmad, samoqalaqo ufleba un-

da ganxorcieldes marTlzomierad. formulireba, erTi SexedviT 

deklaraciul xasiaTs atarebs da igi mxolod amave muxlis meore 

winadadebasTan kavSirSi xdeba gasagebi. kerZod, muxlis meore wina-

dadebis Sesabamisad, „dauSvebelia uflebis gamoyeneba martooden im 

mizniT, rom ziani miadges sxvas“. am ori winadadebis urTierTkav-

SirSi dgindeba kanonmdeblis savaraudo neba, marTlsawinaaRmdegod 

CaiTvalos uflebis dauSvebeli gamoyenebis nebismieri SemTxveva.10 

saqarTvelos uzenaesi sasamarTlos ganmartebiT, marTlsawinaaRm-

degod unda CaiTvalos uflebis ganxorcieleba, romelic sxva pirs 

5 kereseliZe, uzogadesi cnebebi, 2009, gv. 83.

6 MüKo/Grothe, BGB, 6. Aufl., 2012, § 226, Rn.1.
7 Sdr. MüKo/Grothe, BGB, 6. Aufl,. 2012, § 226, Rn. 2.
8  115-e muxlis gaTvaliswinebiT sarCelis uzrunvelyofis RonisZiebis gamoyenebis marTl-

zomierebasTan dakavSirebiT Sdr. saqarTvelos uzenaesi sasamarTlos 2001 wlis 7 marti 

#3k/288-01 ganCineba, susg samoqalaqo saqmeebze, 3/2001, gv. 239.

9 MüKo/Grothe, BGB, 6. Aufl., 2012, § 226, Rn. 2.
10 mag., Sdr. MüKo/Grothe, BGB, 6. Aufl., 2012, § 226, Rn. 5.
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zians ayenebs da „ar isaxavs uflebis ganxorcielebis aucileblobiT 

nakarnaxevi interesis dacvas“.11 

uflebis gamoyenebis marTlzomierebis farglebi yovel konk-

retul SemTxvevaSi calkeuli uflebisa da garemoebebis Sefasebis 

safuZvelze dgindeba. mowesrigebis Taviseburebis gaTvaliswinebiT 

am farglebis winaswar gansazRvra da imperatiuli normebiT SezRud-

va SeuZlebelia.12 

2. uflebis gamoyenebis mizani

a. obieqturi kriteriumi

 

115-e muxlis Sesabamisad uflebis gaumarTlebel ganxorcielebad 

CaiTvleba calkeuli SemTxveva, rodesac obieqturi damkvirveblis 

Tvalsawieridan ar dgindeba piris mier uflebis ganxorcielebis 

aranairi mizani,13 garda sxva pirisaTvis zianis miyenebisa. uflebis 

aseTi ganxorcieleba dauSvebeli da gaumarTlebelia. uflebis ganx-

orcieleba gamarTlebulia,14 Tu arsebobs obieqturad Secnobadi 

dasabuTebuli interesi, romelic mis ganxorcielebas gaamarTlebs.15 

b. subieqturi kriteriumi

 

sxva pirisaTvis zianis miyenebis mizani uflebis ganmaxorciele-

blis Tvalsawieridan unda Sefasdes. uflebis ganmaxorcielebeli 

piris mizani vlindeba rogorc qmedebis Sedegad zianis miyenebis Seg-

nebaSi, aseve am zianis dadgomis SesaZleblobis daSvebaSi.16

Sesabamisad sakmarisia, rom uflebis ganxorcieleba mimarTulia 

zianis miyenebaze, uSualod Sedegis dadgoma aucilebeli ar aris. 

sagulisxmoa, rom ziani moicavs ara mxolod qonebriv danakliss, ar-

amed nebismieri aramaterialuri sikeTis,17 uflebisa da interesis 

xelyofasac ki.18 

11  saqarTvelos uzenaesi sasamarTlos 2013 wlis 18 Tebervlis # as-1535-1438-2012 gan-

Cineba, aseve saqarTvelos uzenaesi sasamarTlos 2012 wlis 29 oqtombris # as-1200-

1129-2012 ganCineba.

12 MüKo/Grothe, BGB, 6. Aufl., 2012, § 226, Rn.1.
13  uflebis ganmxorcieleblis motivaciasTan dakavSirebiT vrclad ix. saqarTvelos uze-

naesi sasamarTlos 2012 wlis 29 oqtombris # as-1200-1129-2012 ganCineba; Sdr. aseve, 

saqarTvelos uzenaesi sasamarTlos 2013 wlis 25 ianvris # as-1127-1058-2012 gadaw-

yvetileba.

14 MüKo/Grothe, BGB, 6. Aufl., 2012, § 226, Rn.4.
15  saqarTvelos uzenaesi sasamarTlos 2013 wlis 18 Tebervlis #as-1535-1438-2012 ganCine-

ba, Kesseler, BGB Kommentar, 2006, § 226, Rn. 2.
16 Dernhardt, in Beck OK BGB, § 226, Rn. 6; MüKo/Grothe, BGB, 6. Aufl.. 2012, § 226, Rn.5.
17 MüKo/Grothe, BGB, 6. Aufl., 2012, § 226, Rn. 2.
18 MüKo/Grothe, BGB, 6. Aufl., 2012, § 226, Rn. 4.
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3. zianis miyenebis mizani

uflebis borotad gamoyeneba SesaZloa moxdes rogorc moqme-

debiT, aseve umoqmedobiT. Sesabamisad, uflebis borotad gamoyene-

bad unda CaiTvalos maT Soris SemTxveva, rodesac piri uflebas ar 

iyenebs mxolod im mizniT, rom sxvas miadges ziani.19 

uflebis ganxorcielebisas pirs unda surdes „martooden“ sxvisT-

vis zianis miyeneba. am SemTxvevaSi sityva „martooden“ mizanSewonil-

ia ganimartos farTod _ rogorc „mniSvnelovanwilad, didwilad“. 

yoveli SemTxvevis Taviseburebis gaTvaliswinebiT TvalsaCino unda 

iyos, rom ZiriTadi mamoZravebeli interesi piris mier uflebis ga-

moyenebisa, swored mesame pirisaTvis zianis miyeneba an zianis daSve-

baa. sxva damatebiTi motivacia imdenad umniSvnelo unda iyos mesame 

piris interesTan mimarTebiT, rom misi formalurad dasaxeleba ar 

unda amarTlebdes uflebis ganxorcielebas. 

4. calkeuli SemTxvevebi

 

saapelacio sasamarTlos samoqalaqo palatam mxareTa interesebis 

Sepirispirebis Sedegad uflebis borotad gamoyenebad miiCnia miwis 

nakveTis mesakuTris mier kanoniT gaTvaliswinebuli uflebis real-

izeba. kerZod, mesakuTrem ar dauSva mezoblis mier Riobis amoW-

ra, rac sasamarTlom uflebis borotad gamoyenebad Seafasa. sasa-

marTlom xazi gausva, rom, erTi mxriv, mesakuTris interesia mesame 

pirebma ar Caixedon mis ezoSi (rac mesakuTris mier dasaxelebuli 

interesi iyo), Tumca mobinadris interesi arsebiTad mniSvnelovania, 

„TiTo oTaxs hqondes TiTo-TiTo ganaTebisa da haeris gasufTavebis 

saSualeba.“20 

gaumarTlebeli uflebis ganxorcielebad Sefasda amxanagobis 

erT-erTi wevris mier Senoba-nagebobis legalizebaze uaris SemTxve-

va, rodesac amxanagobis danarCeni wevrebi Tanxmobas acxadeben; xolo 

uaris safuZvlad dasaxelda uflebis mflobelsa da mesakuTres 

Soris arsebuli sxva dava, romlis gadawyvetac ar iyo dakavSirebuli 

legalizebis SedegebTan.21 

uflebis marTlzomier ganxorcielebad miiCnia Tbilisis saapela-

cio sasamarTlos samoqalaqo palatam Sromis xelSekrulebis moSla 

19  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 21 seqtembris 

ganCineba, romelic saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2013 wlis 11 Tebervlis # as-1480-1396-2012 gadawyvetilebiT ZalaSi iqna datovebuli.

20  Tbilisis saapelacio sasamarTlos 2011 wlis 10 noembris gadawyvetileba, romelic 

saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 22 martis 

#as-40-38-2012 gadawyvetilebiT ZalaSi iqna datovebuli.

21  saqarTvelos uzenaesi sasamarTlos 2013 wlis 18 Tebervlis # as-1535-1438-2012 gan-

Cineba.
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damsaqmeblis mier im dasabuTebiT, rom dasaqmebulis mxridan adg-

ili hqonda valdebulebis araerTjerad darRvevas.22 sasamarTlos 

davis farglebSi mxareTa interesebis Sepirispirebisa da damsaqme-

blis gadawyvetilebis miznis SefasebisaTvis sasurveli iyo emsje-

la darRvevis tipze, mis intensivobaze da amasTan, xelSekrulebis 

moSlis Tanazomierebaze dasaqmebulis mier Cadenil darRvevebTan 

dakavSirebiT.23 

uflebis ganxorcieleba marTlzomierad CaiTvala, rodesac sa-

banko kreditis farglebSi momxmareblis mier kreditis grafikis 

darRvevis (valdebulebis darRvevis) gamo bankma sarCeli waradgina 

ara dauyovnebliv, aramed darRvevidan 2 wlisa da 5 Tvis gasvlis 

Semdeg. am saqmeSi saqarTvelos uzenaesma sasamarTlom gaauqma Tbi-

lisis saapelacio sasamarTlos samoqalaqo palatis 2012 wlis 18 se-

qtembris ganCineba. sus-m ganmarta, rom bankis komerciuli interesi 

amarTlebs uflebis ganxorcielebas xandazmulobis vadis farglebSi 

nebismier dros.24 

gaumarTlebeli uflebis ganxorcielebad unda CaiTvalos sxva 

piris, magaliTad, mezoblis winaaRmdeg moTxovnebis wardgena, 

romelic wminda aRmzrdelobiTi daniSnulebisaa,25 gansakuTrebiT, 

Tu moTxovnasa da moTxovnis ganxorcielebis Sedegad warmoSobil 

xarjebs Soris aSkara Seusabamobaa.26 aramarTlzomierad SeiZleba 

CaiTvalos, germanuli magaliTis Tanaxmad, safuZvels moklebuli 

uari movalis mxridan Tanxmobis gacemasa da uzrunvelyofis Secv-

laze sxva identuri Rirebulebis uzrunvelyofiT.27 

sus-m uflebis borotad gamoyenebad miiCnia SemTxveva, rodesac 

bankma movalis sasargeblod sxva sakredito dawesebulebis mier mov-

alis valis gadafarvis Sesaxeb gakeTebuli SeTavazeba ugulebelyo 

da movalis mier sesxis uzrunvelsayofad datvirTuli qonebis real-

22  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 26 oqtombris 

gadawyvetileba ZalaSi iqna datovebuli saqarTvelos uzenaesi sasamarTlos samoqa-

laqo saqmeTa palatis # as-1840-1813-2011 ganCinebiT.

23  CaCava, Sromis xelSekrulebis nebaze damokidebuli da mxareTa nebisagan damoukidebeli 

Sewyveta 2013 wlis 2 ivnisis cvlilebebiT damkvidrebuli axali klasifikacia, gv. 110.

24  saqarTvelos uzenaesi sasamarTlos 2013 wlis 7 Tebervlis # as-1385-1307-2012 gad-

awyvetileba/ganCineba; Sdr. MüKo/Roth/Schubert, BGB, 6. Aufl., 2012, § 242, Rn. 329 ff. ger-

manul doqtrinaSi xandazmulobis vadis farglebSi moTxovnis ganxorcieleba SesaZloa 

gamoiricxos, Tu gasulia xangrZlivi vada da garemoebaTa gaTvaliswinebiT movales 

keTilsindisierebis pricnipis Sesabamisad SesaZloa hqondes safuZliani varaudi, rom 

kreditoris mier valdebulebis Sesrulebis moTxovna aRar moxdeba – „illoyal verspätete 
Geltendmachung“ ; Sdr. aseve BeckRS 2001 30176268, BAG.

25  saerTo sakuTrebaSi arsebul sxvenSi individualuri sakuTrebidan amoWrili asasvle-

lis gauqmebis moTxovna nebarTvis ararsebobis motiviT. Tbilisis saolqo sasamarT-

los samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2005 wlis 30 martis gad-

awyvetileba ZalaSi iqna datovebuli saqarTvelos uzenaesi sasamarTlos 2006 wlis 22 

maisis #as-1242-1484-05 ganCinebiT; Sdr. aseve saqarTvelos uzenaesi sasamarTlos 2005 

wlis 14 seqtembris #as-376-698-05 ganCineba.

26 MüKo/Grothe, BGB, 6. Aufl., 2012, § 226, Rn.11.
27 MüKo/Grothe, BGB, 6. Aufl., 2012, § 226, Rn.12.
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izacia moaxdina. sasamarTlo uflebis borotad gamoyenebis dadgeni-

sas afasebs bankis interess ipoTekiT datvirTuli qonebis realiza-

ciasTan dakavSirebiT. kerZod, sasamarTlo ganmartavs, rom ipoTekiT 

datvirTuli qonebis realizaciis mizani movalis mier bankis winaSe 

aRebuli valdebulebis dafarvaa. Sesabamisad, Tu am valdebulebis 

Sesruleba sxva alternatiuli saSualebiTaa SesaZlebeli, romelic 

nakleb danaxarjs moiTxovs da amasTanave, movalis interesebis gaT-

valiswinebiT ufro msubuqi da xelsayreli alternativaa, kreditor-

ma ufro msubuqi saSualeba unda airCios. Sesabamisad, sasamarTlom 

sruliad marTebulad miiCnia, rom bankis interesis dakmayofilebis 

ufro martivi msubuqi da Tanabarwilad efeqtiani saSualebis arse-

bobisas, movalisaTvis saziano saSualebis arCeva dausabuTebeli da 

gaumarTlebelia. Sesabamisad, aseTi qmedeba bankis mxridan uflebis 

borotad gamoyenebad Seafasa.28 

IV. samarTlebrivi Sedegi

Tu konkretul SemTxvevaSi normis Semadgenlobis elementebi sax-

ezea, uflebis ganxorcieleba dauSvebelia.

115-e muxli ar iTvaliswinebs uflebis dauSvebeli ganxorcieleb-

is Sesabamis samarTlebriv Sedegebs. Sesabamisad, yovel konkretul 

SemTxvevaSi samarTlebrivi Sedegi gansxvavebulia. magaliTad, Tu 

uflebis borotad gamoyeneba garigebis Sinaarsze axdens zegavlenas, 

garigebis mimarT gamoiyeneba 54-e muxli 62-e muxlis daTqmis gaTval-

iswinebiT.29 

ase magaliTad, uzenaesi sasamarTlo ganmartavs, rom damsaqmeb-

lis mier SromiTi xelSekrulebis moSla, Tu mas ar aqvs gamarTle-

ba da damsaqmebeli ar miuTiTebs xelSekrulebis moSlis konkretul 

safuZvels, uflebis borotad gamoyenebad unda CaiTvalos.30 aseT 

SemTxvevaSi xelSekrulebis moSla uflebis borotad gamoyenebad 

CaiTvleba, rac 115-e muxlis Sesabamisad dauSvebelia, 54-e muxlis 

Tanaxmad ki nebis gamovlena, romelic kanoniT dadgenil wess ewi-

naaRmdegeba, baTilia.31 

28  saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 ivnisis #as-1338-1376-2014 gadaw-

yvetileba/ganCineba.

29  mag., saqarTvelos Sromis kodeqsis mux. 6 I (3) Sesabamisad, mimdevrobiT dadebulad 

CaiTvleba Sromis xelSekruleba, Tu xelSekrulebebs Soris wyveta 60 dReze naklebi. 

am daTqmis miuxedavad, mag., xelSekrulebebs Soris 61-dRiani wyveta safuZvlis gareSe 

uflebis borotad gamoyenebad unda CaiTvalos da gavrceldes uvado xelSekrulebis 

mimarT moqmedi Sesabamisi wesebi, garda im SemTxvevisa, Tu uflebis realizebis motiva-

cia damsaqmeblis mxridan dasabuTebulia.

30  saqarTvelos uzenaesi sasamarTlos 2013 wlis 25 ianvris # as-1127-1058-2012 gadaw-

yvetileba/ganCineba.

31  Sdr. CaCava, vadiani da uvado SromiTi xelSekrulebebis moSlis mimarT moqmedi kanon-

mdeblobis samosamarTleo samarTliT srulyofis rekomendaciebi, 2011, gv. 52.
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samoqalaqo kodeqsi, germaniis samoqalaqo kodeqsisagan gansx-

vavebiT, ar Seicavs deliqtis specialur Semadgenlobas, romelic 

uflebis borotad gamoyenebis SemTxvevebSi zianis anazRaurebis wess 

gansazRvravs.32 miuxedavad amisa, Tu uflebis borotad gamoyeneb-

is Sedegad mesame pirs miadga ziani, is uflebamosilia moiTxovos 

zianis anazRaureba 992-e da sxva deliqtis momwesrigebeli specia-

luri muxlebis Sesabamisad. uflebis borotad gamoyenebis Sefaseba 

deliqtis SemadgenlobaSi marTlwinaaRmdegobis elementis Semowmeb-

is farglebSi iqneba aucilebeli. kerZod, Tu dadgindeba, rom piri 

misTvis kanoniT an xelSekrulebiT miniWebuli uflebis safuZvelze 

sakmarisi motivaciisa da interesis gareSe sakuTari qmedebiT zians 

ayenebs sxvas, da aseve saxezea rogorc mizezobrivi kavSiri, aseve 

brali, pasuxismgebloba SesaZloa dadges 992-e muxlis Sesabamisad. 

aseT SemTxvevaSi mniSvnelovania Sefasdes, piris zianis gamomwvevi 

qmedeba iyo obieqturi interesiT nakarnaxevi, rac uflebis gamoy-

enebas amarTlebs, Tu is upiratesad mxolod sxva pirisaTvis zianis 

miyenebas isaxavda miznad da amitom marTlsawinaaRmdegod unda Se-

fasdes.

Tu piri, romelic uflebas borotad iyenebs, saxelSekrulebo ur-

TierTobis monawilea, mas calkeuli SemTxvevis Taviseburebis gaT-

valiswinebiT daekisreba araZiriTadi saxelSkerulebo valdebulebis 

darRvevisaTvis gaTvaliswinebuli pasuxismgebloba, maT Soris zianis 

anazRaurebis valdebuleba.33 

uflebis borotad gamoyenebam, romelic uSualod xelSekruleb-

is dadebis etaps ukavSirdeba, SesaZloa xelSekrulebis dadebis Sem-

dgom am saxelSekrulebo pirobis baTilobac gamoiwvios.

uflebis borotad gamoyenebis SemTxvevaSi SesaZloa pirs daeki-

sros calkeuli qmedebis ganxorcieleba, magaliTad, savaldebulo 

Tanxmobis gacema,34 uflebis registracia, rodesac uflebamosili 

piri ar aregistrirebs sakuTar uflebas da amiT zians ayenebs mesame 

pirs.35 uflebis aramarTlzomierma ganxorcielebam SesaZloa xelSeS-

lis aRkveTis moTxovnis ufleba daafuZnos,36 aseve uflebis ganmax-

orcielebels sxva pirebis mxridan garkveuli qmedebis ganxorciel-

ebis daSveba daakisros.37 

32  Sdr. germaniis samoqalaqo kodeqsis § 826, romlis Tanaxmad piri, romelic zneobis 

sawinaaRmdegod sxva pirs miayenebs ganzrax zians, valdebulia aanazRauros es ziani.

33 Sdr. CaCava, moTxovnebisa da moTxovnis safuZvlebis konkurencia, dis., 2011, gv. 140.

34  saqarTvelos uzenaesi sasamarTlos 2012 wlis 29 oqtombris # as-1200-1129-2012 gan-

Cineba. 

35  Tbilisis saqalaqo sasamarTlos 2012 wlis 31 maisis # 2/4479-12 (saqmis programuli 

#330210012082769).

36 MüKo/Grothe, BGB, 6. Aufl., 2012, § 226, Rn.14.
37  gamagrebiTi samuSaoebis Catarebis mizniT pirvel sarTulze mesakuTris mier im pirTa 

SeSveba, romelTac sasamarTlo gadawyvetilebiT evalebodaT aRniSnuli samuSaoebis 

Catareba Sdr. Tbilisis saqalaqo sasamarTlos kolegiis 2013 wlis 24 aprilis #2/2974-

13 gadawyvetileba.
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Tu dadginda, rom uflebis ganxorcieleba dauSvebelia, calkeul 

SemTxvevaSi mis sawinaaRmdegod SesaZloa aucilebeli mogeriebisa38 

Tu TviTdaxmarebis gamoyenebac gamarTlebuli iyos.

V. mtkicebis tvirTi

102-e muxlis zogadi wesis Sesabamisad, mtkicebis tvirTi ekisreba 

im pirs, romelic uflebis borotad gamoyenebaze apelirebs.

Tumca, ramdenad hqonda pirs uflebis ganxorcielebis obieqturi 

interesi, aseve mesame pirisaTvis zianis miyenebis mizani,39 uflebis 

ganmaxorcielebelma unda amtkicos.

gasaTvaliswinebelia, rom uflebis borotad gamoyenebis faq-

tis arseboba sasamarTlom sakuTari iniciativiT unda Seamowmos da 

gaiTvaliswinos.40 „Sesabamisad, nebismieri davis ganxilvisas, rogorc 

wesi, sasamarTlo amowmebs uflebis gamoyenebisa da valdebulebis 

Sesrulebis marTlzomierebis sakiTxs da mis safuZvelze afasebs 

mxareTa mier sasamarTlos winaSe dayenebul moTxovnaTa marTebu-

lobas.“41 

38 MüKo/Grothe, BGB, 6. Aufl., 2012, § 226, Rn.14.
39 iqve. Rn.14.
40  Sdr. Tbilisis saqalaqo sasamarTlos 2012 wlis 27 seqtembris # 2/10023 gadawyvetile-

ba.; MüKo/Grothe, BGB, 6. Aufl., 2012, § 226, Rn.15.
41 Tbilisis saqalaqo sasamarTlos 2012 wlis 27 dekembris # 2/14619 gadawyvetileba.
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muxli 116. aucilebeli mogeriebis farglebSi miyenebuli ziani

1. aucilebeli mogeriebis farglebSi ganxorcielebuli moqmede-

ba ar aris marTlsawinaaRmdego da am dros damdgari ziani ar anaz-

Raurdeba.

2. aucilebel mogeriebad CaiTvleba iseTi Tavdacva, romelic au-

cilebelia sakuTar Tavze an sxvebze realuri marTlsawinaaRmdego 

Tavdasxmis mosagerieblad.

I. zogadi debulebebi ..................................................................................... 662 

II. Semadgenloba .............................................................................................. 663

1. Tavdasxma ................................................................................................. 663

a. Tavdamsxmeli ..................................................................................... 663

b. moqmedeba ............................................................................................ 663

g. daculi sikeTe .................................................................................. 664

2. realuri ................................................................................................... 664

a. imwuTieri ........................................................................................... 664

3. marTlsawinaaRmdego .............................................................................. 665

4. momgeriebeli da Tavdasxmis msxverpli ............................................... 665

5. Tavdacva mogeriebis mizniT .................................................................. 666

a. mesame pirTa samarTlebrivi sikeTis xelyofa ............................... 667

b. aucilebloba ..................................................................................... 667

6. Tanazomiereba ......................................................................................... 668

III. samarTlebrivi Sedegebi ........................................................................... 669

IV. saproceso-samarTlebrivi mniSvneloba .................................................. 670

I. zogadi debulebebi

116-e muxli adgens specialur Semadgenlobas, romlis arsebobi-

sas miyenebuli ziani marTlzomieria da xelmyofis pasuxismgebloba 

gamoiricxeba.

aucilebeli mogerieba interesTa balansis SenarCunebas emsaxure-

ba. kerZod, norma, erTi mxriv, miznad isaxavs im samarTlebrivi sike-

Tis dacvas, romelsac emuqreba safrTxe, meore mxriv ki, samarTle-

brivi wesrigis uzrunvelyofas emsaxureba.1 

swored amitom, aucilebeli mogeriebis farglebis dadgenisas, 

samarTlebrivi sikeTisa da arsebuli safrTxis SepirispirebasTan 

erTad, gasaTvaliswinebelia Tavdasxmis saxe da misi mniSvneloba 

marTlwesrigis konteqstSi.2

gasaTvaliswinebelia, rom aucilebeli mogeriebis sisxlissamar-

Tlebrivi Semadgenloba avtomaturad ar adgens aucilebeli mog-

eriebis samoqalaqo-samarTlebriv Semadgenlobas da, piriqiT. cal-

1 Dennhardt, in Beck OK BGB, § 227, Rn. 2; MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 1.
2 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 1.
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keul SemTxvevaSi zianis miyeneba SeiZleba sisxlissamarTlebrivad 

gamarTlebuli iyos, maSin, rodesac igive qmedeba samoqalaqo kodeqsis 

miznebis gaTvaliswinebiT, ar aTavisuflebdes pirs pasuxismgeblobis-

agan.3 es aixsneba sisxlis samarTlis arsiT, pasuxismgebloba daawesos 

sazogadoebrivad saSiSi qmedebisaTvis. samoqalaqo samarTali ki upi-

ratesad miznad isaxavs pirTa kerZo interesebis dabalansebas.4 

II. Semadgenloba

1. Tavdasxma

Tavdasxma aris samarTlebrivad daculi sikeTis mimarT pirdapiri 

muqara, gamoxatuli adamianis aqtiur qmedebaSi.5 

a. Tavdamsxmeli

Tavdamsxmeli unda iyos adamiani, Tumca misi deliqtunarianoba ar 

aris mniSvnelovani.6 germanul doqtrinaSi iuridiuli piri Tavdasx-

mis subieqtad ar ganixileba, Tumca es ar gamoricxavs Tavdasxmis 

ganxorcielebis SesaZleblobas im fizikuri pirebis mier, romlebic 

iuridiuli piris saxeliT moqmedeben da am iuridiuli piris warmo-

madgenlobiTi uflebamosilebis mqone pirebi arian.7 

Tu adamiani nivTs an cxovels Tavdasxmis iaraRad iyenebs, aseTi 

qmedeba CaiTvleba piris mier ganxorcielebul Tavdasxmad. sapirisp-

irod amisa, Tu safrTxe nivTisa Tu cxovelisagan adamianis Carevis 

gareSe momdinareobs, gamoiyeneba ukiduresi aucileblobis Semadgen-

loba.8 

b. moqmedeba

Tavdasxma rom saxeze iyos, aucilebelia piris moqmedeba, misi aq-

tiuri qmedeba. umoqmedoba (mag., saxelSekrulebo Tu kanonismieri 

valdebulebis Seusrulebloba an sxva aramarTlzomieri mdgomareo-

bis SenarCuneba) Tavdasxmad ar unda CaiTvalos.9 

calkeul SemTxvevaSi mniSvnelovania da rTuli umoqmedobis mo-

qmedebisagan gamijvna. magaliTad, germanuli doqtrinis Tanaxmad, 

3  Sdr. sisxlis samarTlis kodeqsis mux. 30; administraciul samarTaldarRvevaTa kodeqsis 

mux. 18; MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 3.
4 MüKo/Säcker, BGB, 6. Aufl., § 904, Rn. 1.
5 Dennhardt, in Beck OK BGB, § 227 Rn. 6; MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 4.
6 Tuhr, Der Notstand im Zivilrecht, 1988, S. 53; Dennhardt, in Beck OK BGB, § 227 Rn.6. 
7 MüKo/Grothe, BGB, 6. Aufl.,§ 227 Rn. 4. 
8 Dennhardt, in Beck OK BGB, § 227 Rn. 6.
9  mag., qiravnobis urTierTobis dasrulebis Semdeg damqiraveblis mier farTis ardacla 

ix. Dennhardt, in Beck OK BGB, § 227 Rn. 6; aseve ukanono mflobelobis gagrZeleba _ Sdr. bio-

lingi/lutringhausi, sk-is calkeuli moTxovnis safuZvlebis sistemuri analizi, gv. 74.
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umoqmedobad ar CaiTvleba satransporto saSualebis marTvisas ar-

damuxruWeba (moZraobis gagrZeleba),10 avtosagzao SemTxvevis Sede-

gad xelmyofis mier dazaralebulTan daxmarebis miRwevis blokire-

ba.11 

Tavdasxmas garkveuli intensivoba unda axasiaTebdes. ase magal-

iTad, germanul doqtrinaSi miiCneva, rom moweva aramwevelTa gany-

ofilebaSi Tavdasxmas warmoadgens, sapirispirod amisa, moweva fex-

burTis stadionze _ ara.12 

g. daculi sikeTe

aucilebeli mogeriebis SemadgenlobiT daculia nebismieri sa-

marTlebrivad daculi sikeTe, maT Soris uZravi Tu moZravi nivTebi.13 

Sesabamisad, Tavdasxma SesaZloa mimarTuli iyos nebismieri samarT-

lebrivad daculi sikeTis, pirovnuli uflebebis Tu sxva interesis 

xelyofisaken.14 

2. realuri

realuria iseTi Tavdasxma, romelic didi albaTobiT mosalod-

nelia, an daiwyo da jer kidev ar dasrulebula, Sesabamisad, safrTxe 

kvlav arsebobs15 da piri uSualod dgas safrTxis winaSe. magaliTad, 

iaraRis ara mxolod damizneba, aramed iaraRisken gaweva, rogorc 

wesi ukve akmayofilebs safrTxis realurobis winapirobas.16 

ramdenime moqmedebis Semcveli Tavdasxma realuria bolo kompo-

nentis dasrulebamde nebismier monakveTSi.17 magaliTad, germanuli 

doqtrinis Tanaxmad pirovnuli uflebebis darRvevisas nebarTvis ga-

reSe fotogadaReba ar aris dasrulebuli Tavdasxma da is realuria 

misi aslebis dabeWdvamde.18 

a. imwuTieri

samarTlebrivi sikeTis xelyofa ar aris aucilebeli, dawyebuli 

iyos da mimdinareobdes, sakmarisia Tavdasxmis dawyebis myisieri sa-

frTxe arsebobdes.

mxolod prevenciuli xasiaTis mogerieba, romelic samomavlod 

10 MüKo/Grothe, BGB, 6. Aufl.,§ 2275.
11 Dennhardt, in Beck OK BGB, § 227 Rn. 6.
12 Dennhardt, in Beck OK BGB, § 227 Rn. 8.
13 Tuhr, Der Notstand im Zivilrecht, 1888, S. 44-45.
14 Dennhardt, in Beck OK BGB, § 227 Rn. 7.
15 jorbenaZe, sk-is komentari, wigni I, muxli 116, gv. 302.

16 MüKo/Grothe, BGB, 6. Aufl. 2012, § 227, Rn. 9
17 Sdr. jorbenaZe, sk-is komentari, wigni I, 2002, mux. 116, gv. 302.

18 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 9.
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mosalodneli safrTxis acilebas emsaxureba, ar akmayofilebs imwu-

Tierebis winapirobas.19 

TviTdaxmarebisagan gansxvavebiT20, dauSvebelia Tavdacvis ganxor-

cieleba dasrulebuli Tavdasxmis mimarT,21 miuxedavad imisa, mesame 

piris CareviT moxda Tavadsxmis Sewyveta (dasruleba) Tu sxva miz-

eziT.

3. marTlsawinaaRmdego

marTlwinaaRdegobis standarti kerZo da sajaro samarTalSi 

gansxvavebulia, Sesabamisad, SeiZleba calkeul SemTxvevaSi saja-

ro-samarTlebrivad gamarTlebuli xelyofa samoqalaqo-samarTle-

brivad gaumarTlebeli iyos an, piriqiT.22

kerZo samarTalSi marTlsawinaaRmdegod unda CaiTvalos nebismie-

ri Tavdasxma, romelic ar aris gamarTlebuli kanonmdeblobisa Tu 

xelSekrulebis safuZvelze. marTlsawinaaRmdegod SesaZloa CaiTva-

los brunvaSi damkvidrebuli gulisxmierebis valdebulebis darRve-

va.23 

Tavdasxmis marTlwinaaRmdegobis Sefasebisas umniSvneloa, ramde-

nad aris saxeze Tavdamsxmelis brali.24 

Tavdasxma marTlzomieria da gamarTlebuli, Tu arsebobs Tav-

dasxmis gamamarTlebeli safuZveli; Sesabamisad, marTlsawinaaRmde-

god ar unda CaiTvalos Tavdasxma, Tu piri, romelzec xorcieldeba 

SesaZlo Tavdasxma, valdebulia iTminos igi.25/26

marTlzomieri Tavdasxmis mimarT dauSvebelia aucilebeli mog-

eriebis gamoyeneba. Sesabamisad, aucilebeli mogeriebis winaaRmdeg 

aucilebeli mogeriebis an ukiduresi aucileblobis Tu TviTdax-

marebis gamoyeneba gaumarTlebelia.27 

momgerieblis mier Tavdasxmis provocireba ar arTmevs momgerie-

bels mogeriebis uflebas, garda im SemTxvevisa, Tu misi qmedeba 

(provocireba) TavisTavad aramarTlzomier Tavdasxmas warmoadgens. 

aseT SemTxvevaSi „momgeriebelia“ Tavdamsxmeli da mowinaaRmdege mx-

are Tavdacvas axorcielebs.28 

mogeriebis ufleba SesaZloa SeizRudos, Tu Tavdasxmis provo-

cireba aucilebeli mogeriebis (anu sapasuxo Tavdasxmis) uflebis 

19 Dennhardt, in Beck OK BGB, § 227 Rn. 10.
20 Sdr. 118-e muxlis komentari.

21 Tuhr, Der Notstand im Zivilrecht, 1988, S. 48.
22 MüKo/Grothe, BGB, 6. Aufl.,§ 22715.
23 MüKo/Wagner, BGB, 6. Aufl.,§ 823, Rn.18.
24 MüKo/Grothe, BGB, 6. Aufl.,§ 227Rn. 4.
25 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 10.
26 Dennhardt, in Beck OKBGB, § 227 Rn. 12; NJW 1991, 1671, BGH Urteil 22-02-1991- V ZR 308/89 Bamberg.
27 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 11.
28 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 11.
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warmoSobis mizniT, ganzrax xorcieldeba.29 

4. momgeriebeli da Tavdasxmis msxverpli

mogerieba mimarTuli unda iyos sakuTari Tavis an sxvebis mimarT 

marTlsawinaaRmdego Tavdasxmis mogeriebaze.

Sesabamisad, momgeriebeli SesaZloa iyos rogorc piri, romelsac 

Tavs esxmian, aseve nebismieri mesame piri, maT Soris policiis Tan-

amSromeli.30 

mesame piri, romlis mimarT xorcieldeba Tavdasxma, SeiZleba iyos 

nebismieri, maT Soris momgerieblisaTvis ucnobi piri (maT Soris 

kerZo da sajaro samarTlis iuridiuli pirebi), romelic mosalod-

neli TavdasxmiT SesaZloa dazaraldes.31 mesame pirad germanul do-

qtrinaSi ganixileba Canasaxic.32 

5. Tavdacva mogeriebis mizniT

Tavdacvis Sefasebisas gasaTvaliswinebelia ara Tavdacvis Sedegi, 

aramed TavdacviTi qmedeba.33 qmedeba SeiZleba gamoixatos rogorc 

pasiur TavdacviT qmedebaSi, aseve sapasuxo TavdasxmaSi.

Tavdacvis dros mniSvneloba ara aqvs piris qmedunarianobas, al-

koholis Semcvelobas mis sisxlSi da sxva analogiur garemoebas.34 

nebadarTulia mogerieba, romelic aucilebelia Tavdasxmis asaci-

leblad.35 pirvel rigSi, es imas niSnavs, rom mogerieba SeiZleba mxo-

lod Tavdamsxmelis mimarT iyos mimarTuli, sxva pirebis an maTi 

samarTlebrivi sikeTis mimarT ganxorielebuli xelyofa ukiduresi 

aucileblobis SemadgenlobaSi moeqceva.36 

germanul doqtrinaSi gavrcelebuli mosazrebis Tanaxmad, Tav-

dacva unda Sefasdes subieqturi kriteriumebis gaTvaliswinebiT. 

kerZod, Tavdacvis dros aucilebelia xelmyofma icodes aucile-

beli mogeriebis mdgomareobis arsebobis Sesaxeb da unda hqondes 

Tavdacvis „ganzraxva“. Tavdacva mizanmimarTuli unda iyos da emsax-

urebodes Tavdasxmis mogeriebas.37 

29 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 24.
30 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 15.
31 mag., xanZris gaCenis Sedegad mesame pirebi, romlebic SesaZloa dazaraldnen.

32  MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 15; Sdr. kereseliZe, uzogadesi cnebebi, 2009, gv. 104-107.

33 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 16.
34 NJW 2008, 571, (572), BGH, Urteil vom 30.10.2007-VI ZR 132/06.
35 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 12.
36  CaCava, besarion zoiZis saiubileo krebulSi, „ukiduresi aucilebloba _ pasuxismge-

blobis gamomricxavi garemoeba Tu moTxovnis damfuZnebeli specialuri Semadgenloba“, 

gv. 427.

37 Dennhardt, in Beck OK BGB, § 227 Rn.13; MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 18.
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a. mesame pirTa samarTlebrivi sikeTis xelyofa

Tu Tavdacvis Sedegad mesame pirs adgeba ziani (mis sakuTrebas an 

samarTlebrivad dacul sxva sikeTes), zianis anazRaurebis sakiTxi 

ukiduresi aucileblobis wesebiT gadawydeba.

mesame pirisaTvis zianis miyenebisas mniSvnelovania gaimijnos, me-

same piris qonebis xelyofa Segnebulad xorcieldeba da sikeTeTa 

SepirispirebiT piri cdilobs sxva safrTxis acilebas, Tu aRniSnuli 

zianis miyeneba refleqsuri an gauazrebelia.38 

b. aucilebloba

aucilebelia Tavdacva, romelic nawilobriv mainc aris Sesabami-

si39 da amasTanave, warmoadgens Tavdacvis SedarebiT msubuq saSuale-

bas. es kriteriumebi obieqturi Tvalsawieridan unda Sefasdes da 

momgerieblis subieqturi Sexeduleba umniSvneloa.40

aucileblobis farglebi yovel konkretul SemTxvevaSi unda 

dadgindes im garemoebaTa erTobliobis Sefasebis Sedegad, romel-

Sic mogerieba xorcieldeba. aseT dros gasaTvaliswinebelia rogorc 

Tavdasxmis, aseve Tavdacvis momentisaTvis arsebuli garemoebebi da 

saSualebebi.41 

obieqturTan erTad gasaTvaliswinebelia subieqturi faqtorebi. 

magaliTad, Tu Tavdamsxmeli SeiaraRebuli iyo, magram Tavdamcvel-

ma es ver SeniSna, iaraRis arseboba ar unda iqnes gaTvaliswinebuli 

garemoebaTa erTobliobis Sefasebisas.42 

momgeriebels ufro msubuqi saSualebis gamoyeneba mxolod im 

SemTxvevaSi moeTxoveba, Tu es saSualeba imave warmatebiT uzrunvely-

ofs safrTxis Tavidan acilebas. ase magaliTad, mxolod TavdacviTi 

moqmedeba sapasuxo Tavdasxmis magier (rogorc ufro msubuqi zoma) 

mxolod im SemTxvevaSi unda SeirCes, Tu TavdacviTi mogerieba didi 

albaTobiT uzrunvelyofs safrTxis sabolood da myisierad aRkve-

Tas.43 magaliTad, CxubSi, rogorc wesi, Tavdacva ar aris efeqturi 

saSualeba da naklebad savaraudoa TavdacviTi mogeriebiT SesaZle-

beli iyos Tavdasxmis sabolood da myisierad aRkveTa.44

mogerieba sicocxlisaTvis saSiSi saSualebiT, cxadia, ukiduresi 

zoma unda iyos TavdacvisaTvis.45 magaliTad, ori piris mier ganxor-

38 Braun, NJW 1991, 1671, BGH Urteil 22-02-1991- V ZR 308/89 Bamberg.
39 Dennhardt, in Beck OK BGB, § 227 Rn.14.
40 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn.13.
41 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn.13.
42 NJW 2008, 571, (572), BGH, Urteil vom 30.10.2007-VI ZR 132/06
43 Dennhardt, in Beck OKBGB, § 227 Rn. 15.
44 NJW 2008, 571, (572), BGH, Urteil vom 30.10.2007-VI ZR 132/06.
45 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn.14.
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cielebuli marTlsawinaaRmdego realuri Tavdasxmis mosagerieblad 

xelmyofis mier TavdamsxmelisaTvis daniT mZime Wrilobis miyeneba 

sasamarTlom sisxlis samarTlis saqmeze ar CaTvala Tanazomierad, 

vinaidan momgeriebeli sportsmeni iyo da fizikuri ZaliT bevrad 

aRemateboda Tavdamsxmelebs.46 am SemTxvevaSi, ramdenad iyo momgerie-

blis mier SerCeuli mogeriebis zoma aucilebeli, konkretuli faq-

tobrivi garemoebebis erTobliobaSi gaanalizebis safuZvelze unda 

gadawydes. kerZod, sasamarTlom unda Seafasos, ramdenad SeeZlo 

momgeriebels Tavdasxmis momentSi arsebuli garemoebebis gaTval-

iswinebiT Tavdasxmis mogerieba ufro msubuqi saSualebiT, romelic 

mogeriebas sabolood da myisierad aRkveTda. 

mogeriebis aucileblobis Sefasebisas gasaTvaliswinebelia, rom 

aucilebeli unda iyos ara mogeriebis Sedegi, aramed Tavad moqmedeba, 

romelic mogeriebas emsaxureba. ase, magaliTad, TavSi Cartyma date-

nili iaraRis, romelic moulodnelad gaisvris da mniSvnelovan zians 

miayenebs Tavdamsxmels, Sesabamis da aucilebel, e.i. gamarTlebul 

qmedebad unda CaiTvalos;47 analogiurad aucilebel zomad CaiTvala, 

magaliTad, 64 wlis TavdamsxmelisaTvis msubuqi xelis kvra, miuxeda-

vad imisa, rom dacemis Sedegad Tavdamsxmeli gardaicvala.48 

6. Tanazomiereba

adamianis sicocxle, cxadia, yovelTvis ufro Rirebulia, vidre 

qoneba. miuxedavad amisa, aucilebeli mogeriebis gamoyenebis far-

glebSi mogeriebis mizniT adamianis sicocxlis ganzrax mospo-

ba adamianis winaaRmdeg mimarTuli Tavdasxmis mogeriebis mizniT 

gamarTlebulia. ramdenad gamarTlebulia igive qmedeba qonebri-

vi Rirebulebebis dacvis mizniT, calkeul garemoebaTa Sefasebis 

safuZvelze unda moxdes.49 

germanuli doqtrinis Tanaxmad, ukiduresi aucileblobisagan 

gansxvavebiT, aucilebeli mogeriebis Tanazomierebis Sefasebisas 

sikeTeTa Soris ubralo Seusabamoba (disproporcia) ar gamoricxavs 

mogeriebis Tanazomierebas. mogerieba araTanazomierad rom CaiTva-

los, aucilebelia saxeze iyos aSkara Seusabamoba Tavdasxmasa da mo-

geriebisaTvis gamoyenebul saSualebas Soris.50 

aSkara Seusabamobis magaliTad germanul doqtrinaSi ganixileba 

aTcentiani sirofis boTlis qurdisaTvis sicocxlis mospoba.51 

46  saq. uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2005 wlis 13 oqtombris 

#2k-213ap.-05, ganCineba.

47 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn.16, Fn. 115.
48 MüKo/Grothe,BGB, 6. Aufl.,§ 227, Rn.16 Fn. 116.
49 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn.17.
50 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn.20.
51 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn.20. Fn. 141.
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Sesabamisad, calkeuli SemTxvevis Sefasebis safuZvelze unda mox-

des Tanazomierebis farglebis dadgena, arsebuli safrTxisa da Sesa-

Zleblobebis gaTvaliswinebiT, maT Soris unda moxdes momgeriebeli 

piris emociuri mdgomereobis gaTvaliswineba. 

ufro mkacrad SeiZleba Sefasdes Tanazomierebis farglebi axlo 

urTierTobaSi myof pirebs Soris (meuRleebi, Svilebi, ojaxis wev-

rebi da sxv).52 

germanuli sasamarTlo praqtikis Tanaxmad, piris mier Tavdasxmis 

mogerieba danis gamoyenebiT, rodesac meore mxare mxolod muStebs 

iqnevda, Tumca danis gamoyenebis muqara arsebobda, Sesabamisad da 

Tanazomierad iqna miCneuli.53 

Tanazomierad CaiTvala aseve iaraRis gasrola im policielebis 

mimarT, romlebic formis gareSe Seiparnen kerZo sakuTrebis teri-

toriaze, sadac araerTi qurdoba momxdara.54 maSin, rodesac iaraRis 

gamoyeneba piris mimarT, romelic mesakuTris ezoSi Sevida, raTa gaq-

ceuli ZaRli daebrunebina, ar CaiTvala Tanazomierad.55 

III. samarTlebrivi Sedegebi

 

SesaZlebelia calkeul SemTxvevaSi piris pasuxismgebloba gam-

oiricxos sisxlissamarTlebrivad,56 Tumca piri pasuxismgebeli iyos 

samoqalaqo wesiT miyenebuli zianisaTvis.57 

dasafiqrebelia, momgerieblis Secdoma Tavdasxmis varaudis SemTx-

vevaSi, ramdenad SeiZleba dakvalificirdes aucilebel mogeriebad. 

aq mniSvnelovania ukve momgerieblis subieqturi damokidebuleba, 

kerZod, brali.58 amasTan, obieqturi garemoebebis gaTvaliswinebiT, 

ramdenad qmnis „Tavdamsxmelis“ qceva Tavdasxmis varauds. 

damatebiT gasaanalizebelia, rogor unda Sefasdes SemTxveva, 

rodesac mogeriebis dros momgerieblis mier zianis miyeneba xde-

ba im varaudiT, rom Tavdamsxmels ayenebs zians, realurad ki mesa-

me piris samarTlebriv sikeTes xelyofs.59 mag., xelmyofis qurTuki 

ziandeba, romelic aRmoCndeba, rom mas megobrisgan aqvs naTxovari. 

aseT SemTxvevaSi unda gaimijnos SemTxvevebi momgerieblis subieqtu-

52 Dennhardt, in BGB, §227, Rn. 21; MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 23.
53 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 13.
54 MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 26,
55 iqve MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 14,
56  mag., sssk-is mux. 7 II muxlis Tanaxmad, „danaSauls ar warmoadgens iseTi qmedeba, romel-

ic, Tumca formalurad Seicavs am kodeqsiT gaTvaliswinebuli romelime qmedebis niS-

nebs, magram mcire mniSvnelobis gamo ar gamouwvevia iseTi ziani, romelic aucilebels 

gaxdida Camdenis sisxlissamarTlebriv pasuxismgeblobas, an ar Seuqmnia aseTi zianis 

safrTxe.“.

57 MüKo/Grothe, BGB, 6. Aufl., 2012, § 227, Rn. 2.
58 MüKo/Grothe, BGB, 6. Aufl.,2012, § 227, Rn. 26.
59  Sdr. biolingi/lutringhausi, sk-is calkeuli moTxovnis safuZvlebis sistemuri ana-

lizi, gv. 57, sq. 31.
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ri damokidebulebisa da obieqturi Secnobadobis mixedviT. kerZod, 

Tu momgeriebelma icis, rom mesame piris samarTlebriv sikeTes xe-

lyofs, es SemTxveva ukiduresi aucileblobis farglebSi unda Se-

fasdes. xolo, Tu momgeriebeli samarTlebriv sikeTes xelyofs im 

varaudiT, rom is Tavdamsxmels ekuTvnis, misi qmedeba aucilebeli 

mogeriebis farglebSi unda Sefasdes. 

aucilebeli mogeriebis farglebis gadacilebis SemTxvevaSi mo-

gerieba CaiTvleba marTlsawinaaRmdegod da miyenebuli ziani unda 

anazRaurdes zogadi wesebis Sesabamisad. 

momgerieblis pasuxismgebloba aucilebeli mogeriebis farglebis 

gadacilebisTvis dadgeba maSinac, Tu momgeriebeli dabneulobis, Si-

Sisa da sxva faqtorebis gamo gascda mogeriebis farglebs.60

IV. saproceso-samarTlebrivi mniSvneloba

aucilebeli mogerieba sasamarTlos mier Sesamowmebeli uflebis 

ganxorcielebis damabrkolebeli61 garemoebaa.62 

samoqalaqo-saproceso samarTlis zogadi principis mixedviT mt-

kicebis tvirTi im pirs ekisreba, vinc am normis samarTlebriv Sedegs 

eyrdnoba, kerZod, momgeriebels.63 

Sesabamisad, Tu momgeriebels ekisreba aucilebeli mogeriebis vi-

Tarebis arsebobis mtkicebis tvirTi, Tavdamsxmelma unda amtkicos, 

rom momgeriebelma mogeriebis farglebs gadaacila.64 

samoqalaqo sasamarTlo, mtkicebulebaTa Sefasebis Tavisufleb-

is principidan gamomdinare, ar iboWeba sisxlis samarTlis saqmeze 

ZalaSi Sesuli gadawyvetilebiT dadgenili samarTlebrivi SefasebiT 

aucilebeli mogeriebis arseboba-ararsebobaze.65 

60 MüKo/Grothe,BGB, 6. Aufl., 2012, § 227, Rn.25.
61 „rechtshindernde Einwendung“
62 Dennhardt, in Beck OKBGB, § 227, Rn. 25.
63 Sdr. samoqalaqo saproceso kodeqsis 102 I muxli.

64 Dennhardt, in Beck OKBGB, § 227, Rn. 25; MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 27.
65 Sdr. sssk-is 105 muxli; MüKo/Grothe, BGB, 6. Aufl.,§ 227, Rn. 27.
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muxli 117. ukiduresi aucileblobiT gamowveuli ziani

1. im safrTxis Tavidan asacileblad miyenebuli ziani, romel-

ic mocemul garemoebaSi ar SeiZleboda Tavidan acdenili yofili-

yo sxva saSualebiT da, Tu miyenebuli ziani acdenil zianze nakleb 

mniSvnelovania, unda aanazRauros zianis mimyenebelma (ukiduresi au-

cilebloba).

2. im faqtobriv garemoebaTa gaTvaliswinebiT, romlebSic miyenebu-

li iyo ziani, misi anazRaureba SeiZleba daekisros mesame pirs, romlis 

interesebisTvisac zianis mimyenebeli moqmedebda, anda mTlianad an 

nawilobriv ganTavisufldes anazRaurebisagan rogorc mesame piri, ise 

zianis mimyenebelic.

I. zogadi debulebebi ....................................................................................672 

II. kavSiri samoqalaqo kodeqsis sxva normebTan ........................................672

1. mimarTeba deliqtis zogad SemadgenlobasTan ...................................672

2. aucilebeli mogerieba da TviTdaxmareba ...........................................673

III. SedarebiT-samarTlebrivi konteqsti

   (ukiduresi aucileblobis mowesrigeba 

    germanul samarTalSi) .............................................................................673 

1. ukiduresi aucileblobisas pasuxismgeblobis 

   gamomricxavi Semadgenloba ..................................................................674 

2. ukiduresi aucileblobisas bralis gareSe

   pasuxismgeblobis specialuri Semadgenloba .....................................675

3. zianis anazRaurebaze valdebuli piri ...............................................675 

IV. ukiduresi aucileblobis Semadgenloba ...............................................676

1. zogadi debulebebi................................................................................676

a) piri sxva pirs Segnebulad ayenebs zians ........................................677 

b) zianis miyeneba mimarTulia safrTxis 

   Tavidan asacileblad ........................................................................677

g) safrTxis realuroba ........................................................................677 

d) zianis miyenebis aucilebloba ........................................................677

e) acdenili ziani miyenebulze

   naklebmniSvnelovania ........................................................................678 

2. marTlzomiereba ....................................................................................678 

V. pasuxismgeblobis gamomricxavi garemoebebi .........................................680

1. garemoebebi, romlebic pasuxismgeblobas 

   amcirebs an gamoricxavs .......................................................................680

2. nivTidan momdinare safrTxe, rogorc 

   pasuxismgeblobis gamomricxavi udavo garemoeba ..............................681 

3. safrTxis Semqmneli pirisa da dazaralebulis 

   Tanxvedra ...............................................................................................681 

4. sxva safuZvlebi .....................................................................................682 
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VI. ukiduresi aucileblobis farglebSi zianis 

    miyenebis samarTlebrivi Sedegebi .........................................................682 

1. 117-e muxlis Sesabamisad ......................................................................682 

2. 117-e muxli, rogorc moTxovnis damoukidebeli

    safuZveli mesame pirTa mimarT ..........................................................683

VII. saproceso-samarTlebrivi datvirTva ..................................................685

I. zogadi debulebebi

 

117-e muxli awesrigebs ukiduresi aucileblobis farglebSi mi-

yenebuli zianis Semadgenlobasa da gansazRvravs Sesabamis samarTle-

briv Sedegebs. ukiduresi aucileblobis dros saxezea marTlzomie-

ri interesebis kolizia,1 rodesac pirs aqvs ufleba, ziani miayenos 

mesame piris sikeTes.2 Tumca es ufleba TavisTavad ar aTavisuflebs 

xelmyofs mesame pirisaTvis miyenebuli zianis anazRaurebis val-

debulebisagan.

ukiduresi aucileblobis farglebSi miyenebuli zianisaTvis 

pasuxismgeblobis daweseba xelmyofisa Tu mesame pirebis mimarT, ro-

gorc wesi, gamarTlebulia. sxva pirTa interesebi ar unda darCes 

daucveli maSin, rodesac maT ar ekisrebaT pasuxismgebloba safrTx-

is warmoSobaSi da zianis miyenebiT arc maTi samarTlebrivi sikeTis 

gadarCena xdeba.

117-e muxli xelmyofis mimarT specialuri pasuxismgeblobis dam-

fuZnebeli moTxovnis safuZvlad unda CaiTvalos. 

amave muxlis me-2 nawili damoukidebeli moTxovnis safuZvels qm-

nis im pirTa mimarT, romelTa interesebSic moqmedebda xelmyofi, 

davalebis gareSe sxvisi saqmeebis Sesrulebis maregulirebeli Tu 

saxelSekrulebo normebis gaTvaliswinebiT.

117-e muxli iqve awesebs gamonakliss, rodesac xelmyofi da/an me-

same piri SesaZloa gaTavisufldes pasuxismgeblobisagan srulad an 

nawilobriv.

II. kavSiri samoqalaqo kodeqsis sxva normebTan

117-e muxli zianis miyenebis specialur SemTxvevas awesrigebs, 

rodesac xelmyofis mimarT dadgenili pasuxismgeblobis damfuZnebe-

li winapirobebi gansxvavebulia deliqtis zogadi Semadgenlobisagan. 

1. mimarTeba deliqtis zogad SemadgenlobasTan

992-e muxli iTvaliswinebs pasuxismgeblobas marTlsawinaaRmde-

1 jorbenaZe, sk-is komentari, wigni I, mux. 117, gv. 303.

2 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 113.
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go braleuli moqmedebiT miyenebuli zianisaTvis. deliqtis zogadi 

Semadgenlobis erT-erTi winapiroba marTlwinaaRmdegobaa, romlis 

ararsebobis SemTxvevaSi piris pasuxismgebloba am Semadgenlobis 

safuZvelze ar dadgeba. doqtrinaSi marTlwinaaRmdegobis gamom-

ricxav garemoebebad ganixileba aucilebeli mogerieba, ukiduresi au-

cilebloba, TviTdaxmareba, davalebis gareSe sxvisi saqmis Sesrule-

ba (mxolod Sida urTierTobaSi da ara mesame pirebTan mimarTebiT) 

da kanoniTa Tu xelSekrulebiT gaTvaliswinebuli nebismieri sxva 

samarTlebrivi safuZveli,3 romelic zianis miyenebas amarTlebs.4 

Sesabamisad, ukiduresi aucileblobis farglebSi miyenebuli ziani 

marTlsawinaaRmdegod ar CaiTvleba da pasuximgebloba 992-e muxlis 

safuZvelze ar dadgeba.

2. aucilebeli mogerieba da TviTdaxmareba

ukiduresi aucilebloba unda gaimijnos aucilebeli mogeriebi-

sa da TviTdaxmarebisagan. calkeul SemTxvevaSi ukiduresi aucile-

blobis Semadgenloba imavdroulad faravs 970 II da 1001 muxlebis 

winapirobebs, romelTaTvisac gansxvavebuli samarTlebrivi Sedegia 

gaTvaliswinebuli. normaTa konkurenciis sakiTxi calkeuli SemTx-

vevis gaTvaliswinebiT unda gadawydes.

III. SedarebiT-samarTlebrivi konteqsti (ukiduresi aucileblobis 

mowesrigeba germanul samarTalSi)

germanul samarTalSi ukiduresi aucileblobis mowesrigebisas 

rogorc sistemurad, aseve samarTlebrivi Sedegis TvalsazrisiT, 

imijneba ori Semadgenloba: pirveli mowesrigebulia zogad nawil-

Si, rogorc pasuxismgeblobis gamomricxavi Semadgenloba, rodesac 

ziandeba uSualod safrTxis gamomwvevi nivTi; meore SemTxveva gaT-

valiswinebulia sanivTo samarTalSi da exeba nebismieri wyarodan 

momdinare safrTxes.5 pirvel SemTxvevaSi xelmyofi, rogorc wesi, 

ar agebs pasuxs miyenebuli zianisaTvis, garda im SemTxvevisa, Tu 

man Tavad gamoiwvia safrTxe; meore SemTxvevaSi ki swored xelmyo-

fia pasuxismgebeli miyenebuli zianisaTvis, imis miuxedavad, rom is 

ar moqmedebs marTlsawinaaRmdegod da braleulad. am SemTxvevaSi 

xelmyofs regresis wesiT warmoeSoba , zianis anazRaurebis moTxovna 

mesame piris mimarT.

3  mag., dazaralebulis Txovna an nebarTva, Tu es ukanaskneli ar ewinaaRmdegeba kanoniT 

dadgenil wessa da akrZalvebs. Sdr. CikvaSvili, sk-is komentari, wigni IV, t. 2, gv. 383.

4  MüKo/Wagner, BGB, 5. Aufl., § 823, Rn. 14, Sdr. aseve Dresenkamp, „Das war’s mit dem Smart“, JA 2012, 
S527-534, S. 533.

5  Lemke, BGB Kommentar, 2006, § 904, Rn. 1 ff.; Sesabamisad, germanul doqtrinaSi gamijnulia e.w. 

„dacviTi“ da „xelmyofi“ ukiduresi aucilebloba: MüKo/Säcker, BGB, 5. Aufl., Rn. 1.
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1. ukiduresi aucileblobisas pasuxismgeblobis gamomricxavi Se-

madgenloba

 

samoqalaqo kodeqsis msgavsad, germaniis samoqalaqo kodeqsis 

zogad nawilSi gaTvaliswinebulia TviTdaxmarebis, aucilebeli mo-

geriebisa da ukiduresi aucileblobis viTarebaSi miyenebuli zianis 

Semadgenlobebi.6 amasTan, germaneli kanonmdebeli Tanmimdevrulia 

da TiToeul SemadgenlobaSi pirdapir miuTiTebs maTze, rogorc 

marTlwinaaRmdegobis gamomricxav garemoebebze. 

germanuli midgomisagan gansxvavebiT, qarTuli mowesrigeba (au-

cilebeli mogeriebisa da TviTdaxmarebisagan gansxvavebiT) marTl-

winaaRmdegobis gamomricxav garemoebad pirdapir ar uTiTebs uki-

dures aucileblobas. garda amisa, germaniis samoqalaqo kodeqsis 

228-e paragrafiTa da saqarTvelos samoqalaqo kodeqsis 117-e mux-

liT mowesrigebul ukiduresi aucileblobis Semadgenlobebs Soris 

damatebiT ganmasxvavebeli elementebic SeiniSneba.

germaniis samoqalaqo kodeqsis 228-e paragrafis Tanaxmad, piri, 

romelic sxva piris nivTs daazianebs an gaanadgurebs im mizniT, rom 

misgan momavali safrTxe aicilos Tavidan an aacilos sxvas, ar moq-

medebs marTlsawinaaRmdegod im SemTxvevaSi, Tu dazianeba an ganad-

gureba safrTxis Tavidan asacileblad aucilebeli da Tanazomieria. 

xelmyofi ar Tavisufldeba pasuxismgeblobisagan, Tu mas Tavad mi-

uZRvis brali safrTxis warmoSobaSi.7 

 germaniis samoqalaqo kodeqsis 228-e paragrafi 117-e muxlis msgavs 

ukiduresi aucileblobis Semadgenlobis analogiur winapirobebs 

iTvaliswinebs. kerZod, zianis miyeneba unda iyos mimarTuli safrTx-

is Tavidan acilebisaken, xelyofa unda iyos aucilebeli, yvelaze 

msubuqi da Tanazomieri saSualeba.8 

Tumca germaniis samoqalaqo kodeqsis 228-e paragrafi, 117-e mux-

lisagan gansxvavebiT, vrceldeba mxolod im SemTxvevaze, rodesac 

xelmyofis Carevis Sedegad ziandeba nivTi, romlisganac momdinare-

obs safrTxe.9 xelmyofi pasuxs agebs mxolod im SemTxvevaSi, Tu man 

Tavad braleulad gamoiwvia es safrTxe.10 mniSvnelovania, rom uki-

duresi aucileblobis mowesrigeba germaniis samoqalaqo kodeqsSi 

mxolod am SemadgenlobiT ar Semoifargleba.

6 BGB § 227, 228, 229.
7  § 228 BGB „Wer eine fremde Sache beschädigt oder zerstört, um eine durch sie drohende Gefahr von sich 

oder einem anderen abzuwenden, handelt nicht widerrechtlich, wenn die Beschädigung oder die Zerstörung 
zur Abwendung der Gefahr erforderlich ist und der Schaden nicht außer Verhältnis zu der Gefahr steht. Hat 
der Handelnde die Gefahr verschuldet, so ist er zum Schadensersatz verpflichtet.“

8  Heinrichs, in Palandt BGB Komm, 67. Aufl., § 228, Rn. 7 f.
9 Medicus, AT, 9. Aufl., Rn. 162 ff.
10  amis magaliTia xelmyofis mier ZaRlis provocireba, romlic Semdgom Tavs esxmis xel-

myofs an sxvas, ZaRls ki ayeneben zians misgan momdinare safrTxis Tavidan asacileblad.

Sdr. Tuhr, Der Notstand im Zivilrecht, 1988, S. 55.
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2. ukiduresi aucileblobisas bralis gareSe pasuxismgeblobis spe-

cialuri Semadgenloba

germaniis samoqalaqo kodeqsis 904-e paragrafis Tanaxmad, mesaku-

Tre valdebulia, dauSvas da iTminos Tavis sakuTrebaSi Careva, Tu 

xelmyofis moqmedeba (xelyofa) realuri safrTxis Tavidan acileb-

iskenaa mimarTuli. Tmenis valdebuleba mesakuTres ekisreba, Tu mi-

yenebuli ziani arsebul safrTxesTan mimarTebiT Tanazomieria.11 

sagulisxmoa germaniis samoqalaqo kodeqsis 904-e paragrafis me-2 

winadadeba, romlis Tanaxmad, mesakuTre uflebamosilia, moiTxovos 

xelyofiT gamowveuli zianis anazRaureba. Sesabamisad, xelmyofis 

mier zianis miyeneba marTlzomieria, Tumca gamowveuli zianis anaz-

Raurebis moTxovna, 117-e muxlis 1-li da me-2 nawilebis msgavsad, 

mainc warmoiSoba.12 

es Semadgenloba adgens deliqtis specialur, bralis gareSe 

pasuxismgeblobas,13 romlis drosac piri valdebulia aanazRauros 

miyenebuli ziani, Tu man nebiTa da SegnebiT miayena sxvas ziani (an 

dauSva zianis dadgoma) realuri safrTxis Tavidan asacileblad14 

(uneblie an SemTxveviTi zianis miyeneba aRniSnuli normis mowes-

rigebis farglebs scdeba da misi Sefaseba zogadi wesebiT xdeba).15 

germaniis samoqalaqo kodeqsis 904-e paragrafis Tanaxmad, xelmy-

ofis pasuxismgebloba deliqtis zogadi Semadgenlobis safuZvelze 

gamoiricxeba marTlwinaaRmdegobis ararsebobis gamo, Tumca zianis 

anazRaurebis valdebuleba specialuri Semadgenlobis safuZvelze 

mainc dgeba16. es wesi ar gavrceldeba SemTxvevaze, Tu ziani dadgebo-

da xelmyofis qmedebis miuxedavad.17 

3. zianis anazRaurebaze valdebuli piri

 

bundovania, germanuli mowesrigebis mixedviT, vin aris zianis 

anazRaurebaze pasuxismgebeli piri. am sakiTxze arsebobs winaaRmde-

gobrivi da farTo diskusia germanul doqtrinaSi. farTod gavrcel-

ebuli mosazrebis Tanaxmad, zianis anazRaurebis moTxovna xelmyofis 

mimarT warmoiSoba, miuxedavad imisa, xelmyofis qmedebiT sargebeli 

11  Tanazomierebasa da interesTa SefasebasTan dakavSirebiT Sdr. Heck, Problem der Rechts-
gewinnung S. 50, 72; aseve MüKo/Ernst, BGB, 5. Aufl., Band 2, § 281, Rn. 57.

12 MüKo/Säcker, BGB, 5. Aufl., § 904, Rn. 1 ff.
13 Schulze, BGB-HK, §904 Notstand, Rn. 2.
14 BGH, Umfang des Ersatzanspruches aus Notstand, NJW, 1985, 490-491
15 Bassenge, in Palandt BGB Komm, 67. Aufl., § 904, Rn. 3.
16  normis Semadgenlobis winapirobebia: piri unda ayenebdes sxvis sakuTrebas zians sa-

frTxis Tavidan asacileblad; xelyofa ar unda scdebodes safrTxesTan mimarTebiT 

Tanazomierebis farglebs. unda arsebobdes xelyofasa da zians Soris mizezobrivi ka-

vSiri.

17 Fritzsche, in Beck OK BGB, § 904, Rn. 16 ff.
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miiRo mesame pirma Tu Tavad xelmyofma. Tumca am ukanasknels war-

moeSoba regresis wesiT zianis anazRaurebis moTxovnis ufleba im 

pirisagan, vis interesebSic igi moqmedebda xelSekrulebis, davaleb-

is gareSe sxvisi saqmis Sesrulebis Tu sxva samarTlebrivi safuZv-

liT.18 

Sesabamisad, 117-e muxlis formulirebisagan gansxvavebiT, german-

uli samarTali calsaxad upiratesobas aniWebs dazaralebulis mier 

moTxovnis dayenebas xelmyofis mimarT da masTan Tanabar safexurze 

ar ayenebs mesame pirs. Tumca ganixileba mesame piris mimarT moTx-

ovnis dayenebis SesaZleblobac.19 mesakuTres SeiZleba hqondes mesame 

pirisagan zianis anazRaurebis moTxovnis ufleba gamonaklis SemTx-

vevaSi, Tu xelmyofi uSualod mesame piris miTiTebis safuZvelze 

moqmedebda20 da es Secnobadia.21 

arsebobs mosazreba, rom, vinaidan xelmyofi aris piri, romel-

sac uSualo urTierToba aqvs mesakuTresTan, mxolod is unda iyos 

pasuxismgebeli.22 aseTi midgoma ar aris gasaziarebeli. udavoa, rom 

mesakuTres ar unda daawves zianis anazRaurebaze valdebuli piris 

Ziebis araTanazomieri tvirTi. Tumca sasurvelia, mesame pirTa mi-

marT moTxovnis wardgenis SesaZleblobac arsebobdes, Tu am piris 

identificireba dazaralebulisaTvis sirTules ar qmnis da es mis 

interess Seesabameba.

mesakuTre, germanuli doqtrinis Tanaxmad, kargavs moTxovnis 

uflebas, Tu man Tavad Seqmna safrTxe.23 analogiurad unda moxdes 

msgavsi SemTxvevis Sefaseba samoqalaqo kodeqsiT gaTvaliswinebuli 

Sereuli bralis wesebis gamoyenebiT.24 

IV. ukiduresi aucileblobis Semadgenloba

1. zogadi debulebebi

117-e awesrigebs ukiduresi aucileblobis farglebSi miyenebuli 

zianis anazRaurebis SemTxvevas. muxlis pirveli nawilis Sesabamis-

ad, ukiduresi aucileblobis farglebSi moqmedebad iTvleba zianis 

miyeneba im safrTxis Tavidan asacileblad, romelic mocemul gare-

moebaSi ar SeiZleboda Tavidan acdeniliyo sxva saSualebiT, Tu mi-

yenebuli ziani acdenil zianze naklebmniSvnelovania.

18 Lemke, BGB Kommentar, 2006, § 904, Rn. 19.
19  Bassenge, in Palandt BGB Komm, 67. Aufl., § 904, Rn. 5; Lemke, BGB Kommentar 2006, § 904, Rn. 19.
20 Bassenge, in Palandt BGB Komm, 67. Aufl.,§ 904, Rn. 5; Schulze, BGB-HK, §904, Rn. 6 f.
21 MüKo/Säcker, BGB, 5. Aufl., § 904, Rn. 13 ff.; Schulze, BGB-HK, §904, Rn. 4. 
22  Berger/Jauernig, BGB Kommentar, 14. Aufl., 2011, § 904, Rn. 5; Sdr. aseve MüKo/Säcker, BGB, 5. Aufl., § 

904, Rn. 17 ff.
23 ix. iqve Rn. 20.
24 Sdr. mux. 415, 998.
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Sesabamisad, ukiduresi aucileblobis farglebSi moqmedebs piri, 

Tu:

a) piri sxva pirs Segnebulad ayenebs zians

 

pirs gaazrebuli unda hqondes, rom surs da ganzrax ayenebs sxvas 

zians, an sul mcire, Segnebulad uSvebs zianis dadgomas sxva sa-

marTlebrivi sikeTis gadasarCenad; SemTxveviTi ziani aseTad ar unda 

CaiTvalos.25 gasaTvaliswinebelia aseve, rom xelmyofis mxridan sxva 

pirisaTvis zianis miyeneba moqmedebaSi gamoixateba. „gaucnobierebe-

li da refleqsuri qceva moqmedebad ar miiCneva.“26 

b) zianis miyeneba mimarTulia safrTxis Tavidan asacileblad

 

zianis miyeneba mimarTulia safrTxis Tavidan asacileblad (amasTan, 

safrTxe SesaZloa momdinareobdes rogorc uSualod nivTebisagan 

adamianis zemoqmedebis gareSe, aseve bunebrivi movlenebisa da adami-

anebisagan);27 aq gasaTvaliswinebelia formulireba, romlis mixedviT 

gamarTlebulad CaiTvleba zianis miyeneba, romelic mimarTulia sa-

frTxis Tavidan acilebisken, miuxedavad imisa, moxdeba Tu ara sa-

frTxis acileba.

g) safrTxis realuroba

safrTxe realuria, Tu arsebobs misi dadgomis maRali albaToba28 

(SeuZlebeli unda iyos misi Tavidan acileba xelmyofis Carevis ga-

reSe);29

safrTxe realuria, Tu zianis warmoSobis safrTxis Semcveli 

garemoebis gaTvaliswinebiT myisieri Careva aucilebelia.30 zianis 

dadgomis safrTxe daculi samarTlebrivi sikeTis mimarT maRali 

albaTobiT unda arsebobdes.31

d) zianis miyenebis aucilebloba

zianis miyeneba gamarTlebulia, Tu zianis miyeneba aucilebelia, 

25 MüKo/Säcker, BGB, 5. Aufl., § 904, Rn. 7.
26  Sdr. biolingi/lutringhausi, sk-is calkeuli moTxovnis safuZvlebis sistemuri ana-

lizi, gv. 55-56.

27  Lemke, BGB Kommentar, 2006, S. 904, Rn. 5. es midgoma nawilobriv (mxolod nivTebTan mi-

marTebiT) gaziarebulia qarTul iuridiul literaturaSi. ix. Wanturia, samoqalaqo 

samarTlis zogadi nawili, 2011, gv. 114.

28 Heinrichs, in Palandt BGB Komm, 67. Aufl.,§ 280, Rn. 4.
29 Jauernig, BGB Kommentar, 14. Aufl., 2011, § 904, Rn. 3.
30 MüKo/Säcker, BGB, 5. Aufl., § 904, Rn 4.
31 MüKo/Säcker, BGB, 5. Aufl., § 904, Rn 5.
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gamoyenebuli saSualeba ki Sesabamisi (kerZod, Tanazomierebis prin-

cipis gaTvaliswinebiT, ar unda arsebobdes ufro msubuqi saSualeba, 

romelic safrTxis Tavidan acilebas uzrunvelyofda);

aRniSnuli winapirobis Sefaseba obieqturi Tvalsawieridan unda 

moxdes. xelmyofma unda gamoiyenos saSualeba, romelic arsebulT-

agan yvelaze naklebad daamZimebs uflebamosili piris mdgomare-

obas da amasTanave, xelmyofisagan savaraudoa (SeiZleba moeTxovos).32 

magaliTad, Tu satelefono zaris ganxorcielebiT SesaZlebelia 

daxmarebis gamoZaxeba da mosalodnelia, rom daxmareba droulad 

moaswrebs adgilze, xelyofa gaumarTlebeli iqneba.33 

e) acdenili ziani miyenebulze naklebmniSvnelovania

 

ziani unda Sefasdes interesebis Sepirispirebis safuZvelze, mi-

yenebuli ziani ar unda iyos safrTxesTan SedarebiT araTanazomie-

ri.34 amasTan, RirebulebaTa Sefaseba gulisxmobs umTavresad ara 

samarTlebriv sikeTeTa materialuri Rirebulebis, aramed maTi 

mniSvnelobis Sefasebas. magaliTad, adamianis sicocxle da jan-

mrTeloba yovelTvis ufro mniSvnelovan Rirebulebad CaiTvleba 

nebismier materialur sikeTesTan SedarebiT.35 

Tu saxezea ori materialuri Rirebulebis mqone sikeTe, aseT 

SemTxvevaSi misi fuladi Rirebulebaa mniSvnelovani. germanuli do-

qtrinis Tanaxmad, Tanazomieria xelyofa, Tu daculi sikeTis Rire-

buleba 50%-iT mainc aRemateba xelyofis Sedegad miyenebul zians. 

Tumca gansxvavebulia midgoma germanul samarTalSi cxovelebTan 

dakavSirebiT. kerZod, cxovelis dacvis mizniT ganxorcielebuli xe-

lyofa gamarTlebulia, Tu misi Rirebuleba ar aRemateba miyenebul 

zians36 da, piriqiT, cxovelisaTvis zianis miyeneba gamarTlebulia, 

Tu gadarCenili sikeTe arsebiTad mniSvnelovani Rirebulebisaa.37 

Tu ukiduresi aucileblobis dasaxelebuli winapirobebi saxezea, 

xelyofa marTlzomierad unda CaiTvalos.38 

2. marTlzomiereba

ukiduresi aucileblobis Semadgenlobaze msjelobisas gansa-

kuTrebul yuradRebas imsaxurebs marTlwinaaRmdegoba, rogorc 

32 Fritsche, in Beck OK, BGB, 28. Aufl.,§ 904, Rn. 13. 
33 iqve.

34 BGH NJW 1957, 1273, 1277; BGH, Urteil vom 26. 10. 1951 - I ZR 8/51 (Hamm), NJW 1952, 660 f.
35  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 113; MüKo/Säcker, BGB, 6. Aufl., 

§ 904, Rn.10
36 MüKo/Säcker, BGB, 6. Aufl., § 904, Rn. 11, 12.
37 Tuhr, Der Notstand im Zivilrecht, 1988, S. 54
38 MüKo/Säcker, BGB, 6. Aufl., § 904, Rn. 13.
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992-e muxliT dadgenili pasuxismgeblobis warmoSobis aucilebeli 

winapiroba. marTlwinaaRmdegobis ganmarteba samoqalaqo samarTal-

Si SesaZloa gansxvavdebodes sisxlissamarTlebrivi definiciisagan. 

germanul doqtrinaSi wamoWrilia marTlwinaaRmdegobis damdgar 

SedegTan da ara xelmyofis qmedebasTan mimarTebiT Semowmebis miz-

anSewonilobis sakiTxi.39 es mosazreba gasaziarebelia. aseTi midgoma 

aixsneba im garemoebiT, rom zianis miyenebis zog SemTxvevaSi xelmy-

ofis qmedebaSi ar ikveTeba marTlwinaaRmdegobis niSnebi (igi Ses-

aZloa, ar ewinaaRmdegebodes samarTlebrivi wesrigiT dadgenil 

qcevis wesebs), Tumca Sedegad iwvevs samarTlebrivi sikeTis gau-

marTlebel xelyofas, rac ar aris marTlzomieri (gamarTlebuli)

kanonis an xelSekrulebis safuZvelze.40 

doqtrinaSi marTlwinaaRmdegobis gamomricxav garemoebebad 

miiCneva: aucilebeli mogerieba, ukiduresi aucilebloba, TviTd-

axmareba, davalebis gareSe sxvisi saqmis Sesruleba (mxolod Sida 

urTierTobaSi da ara mesame pirebTan mimarTebiT) da kanoniTa Tu 

xelSekrulebiT gaTvaliswinebuli nebismieri sxva samarTlebrivi 

safuZveli,41 romelic zianis miyenebas amarTlebs.42 

sayuradReboa, rom 117-e muxli, samarTlis sxva dargebis msgav-

si Semadgenlobebisagan gansxvavebiT,43 ar miuTiTebs, rom ukidure-

si aucileblobis farglebSi miyenebuli ziani marTlsawinaaRmdegod 

ar iTvleba. Sesabamisad, dasafiqrebelia: ukiduresi aucileblobis 

farglebSi miyenebuli ziani ar unda iqnes miCneuli marTlwinaaRmde-

gobis gamomricxvel garemoebad, Tu marTlwinaaRmdegobis gamoricx-

vis ararseboba kanonmdeblis ganzraxvis gareSe daSvebul xarvezad 

unda CaiTvalos. 

117 I muxlis sityvasityviTi ganmartebiT, ar arsebobs pirdapi-

ri miTiTeba, rom ukiduresi aucileblobis farglebSi miyenebuli 

zianis SemTxveva marTlwinaaRmdegobis gamomricxav garemoebad CaiT-

valos.

miuxedavad amisa, sistemuri ganmarteba teleologiuri gan-

martebiT miRebul Sedegs adasturebs.44 Tu sadavo norma ganimarteba 

ara damoukideblad, aramed samarTlis sistemaSi misi adgilis gaT-

39  Sprau, in Palandt BGB Komm, 67. Aufl., § 823, Rn. 24 f.; MüKo/Wagner/Brüggemeier/Jansen, BGB, 5. Aufl., 
2009, § 823, Rn. 11 f.

40 Sprau, in Palandt BGB Komm, 67. Aufl., § 823, Rn. 23 ff.
41  mag., dazaralebulis Txovna an nebarTva, Tu es ukanaskneli ar ewinaaRmdegeba kanoniT 

dadgenil wessa da akrZalvebs. Sdr. CikvaSvili, sk-is komentari. wigni IV, t. 2, mux. 992, 

gv. 383.

42  MüKo/Wagner, BGB, 5. Aufl., § 823, Rn. 14; Sdr. aseve Riehm, „Das war’s mit dem Smart“, JA 2012, S. 533.
43  Sdr. sisxlis samarTlis kodeqsis mux. 30 da administraciul samarTaldarRvevaTa kod-

eqsis mux. 18, romlebSic ukiduresi aucileblobis farglebSi miyenebuli ziani ar iT-

vleba marTlsawinaaRmdegod.

44  biolingi/lutringhausi, sk-is calkeuli moTxovnis safuZvlebis sistemuri analizi, 

gv. 57.
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valiswinebiT, mxedvelobaSia misaRebi rogorc Sesabamisi karis Si-

naarsi, ise uSualod am normis wina da Semdgomi normebis logikuri 

urTierTkavSiri.45 116-e awesrigebs aucilebeli mogeriebis, xolo 

118-e TviTdaxmarebis farglebSi zianis miyenebis SemTxvevas. am Se-

madgenlobebs saerTo aqvT kanonmdeblis pirdapiri miTiTeba, rom 

miyenebuli ziani marTlsawinaaRmdegod ar unda CaiTvalos. 

Tu ukiduresi aucileblobis SemTxveva moqceulia or normas 

Soris, romlebic pirdapir gamoricxaven marTlwinaaRmdegobas, 

dasaSvebia kanonmdeblis neba ukiduresi aucileblobis SemTxvevas-

Tan mimarTebiTac analogiuri iyos. aseT SemTxvevaSi, mowesrigebis 

savaraudo miznis gaTvaliswinebiT, dasturdeba, rom kanonmdeblis 

mier daSvebulia uneblie xarvezi46. Sesabamisad, zianis miyeneba uki-

duresi aucileblobis farglebSi marTlwinaaRmdegobis gamomricxav 

garemoebad unda iqnes miCneuli.47 sxvagvarad, ukiduresi aucile-

blobis mowesrigeba marTlwinaaRmdegobis gamomricxav Semadgenlo-

baTa Soris auxsneli da sistemurad gaumarTlebelia. 

117-e muxliT gaTvaliswinebuli ukiduresi aucilebloba 992-e 

muxlis SemadgenlobaSi marTlwinaaRmdegobis gamomricxav garemoe-

bad unda iqnes miCneuli.48 Sesabamisad, aseTi garemoebebis arsebobi-

sas xelmyofis pasuxismgebloba 992-e muxliT unda gamoiricxos. 

V. pasuxismgeblobis gamomricxavi garemoebebi

 

117 I muxli adgens xelmyofis pasuxismgeblobas miyenebuli zian-

isaTvis. amave muxlis me-2 nawili iTvaliswinebs pasuxismgeblobis 

mesame pirze dakisrebis SesaZleblobasac, Tumca iqve adgens gamo-

nakliss. rogorc xelmyofi, aseve mesame piri SesaZloa srulad an 

nawilobriv gaTavisufldnen zianis anazRaurebis valdebulebisagan 

calkeul faqtobriv garemoebaTa gaTvaliswinebiT, romlebSic mi-

yenebuli iyo ziani. 

dasafiqrebelia, ra garemoebebis gaTvaliswinebiT unda moxdes 

pasuxismgeblobis dakisreba mesame pirze an xelmyofisa Tu mesame 

piris srulad an nawilobriv gaTavisufleba pasuxismgeblobisagan. 

1. garemoebebi, romlebic pasuxismgeblobas amcirebs an gamoricxavs

garemoebebi, romlebic pasuxismgeblobas amcirebs an gamoricx-

45  Huber, Irrtumsanfechtung und Sachmängelhaftung, S. 191; Heinrichs, in Palandt BGB Komm, 67. Aufl., Ein-
leitung, Rn. 42.

46  uneblie xarvezTan dakavSirebiT ix. Brandenburg, Die teleologische Reduktion, S. 30; Heinrichs, in 
Palandt BGB Komm, 67. Aufl., Einleitung, Rn. 48.

47  jorbenaZe, sk-is komentarebi, wigni I, 2002, gv. 303; Sdr. aseve, Medicus, BGB AT, 9. Aufl., Rn. 
162 ff.

48 jorbenaZe, sk-is komentari, wigni I, mux. 177, gv. 303.
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avs, 117-e muxliT ar dgindeba. Sesabamisad, sasamarTlom yoveli 

konkretuli SemTxvevis Taviseburebis gaTvaliswinebiT unda Seafa-

sos arsebul faqtobriv garemoebebsa da kerZo samarTlis ZiriTad 

principebze dayrnobiT. 

ase magaliTad, samsjeloa, gamoricxavs Tu ara 1001-e muxlis Se-

madgenloba xelmyofis an mesame piris mimarT 117-e muxliT gaTval-

iswinebul moTxovnas. 1001-e muxlis Tanaxmad, xanZris Caqrobis, me-

zobel binebsa da nagebobebze misi gavrcelebis Tavidan acilebis 

dros sxva pirebisaTvis miyenebuli ziani unda aanazRauros im pirma, 

romelsac brali miuZRvis xanZris gaCenaSi. Sesabamisad, xelmyofi an 

mesame piri SesaZloa gaTavisufldes 117-e muxliT gaTvaliswinebu-

li pasuxismgeblobisagan. 1001-e muxlis specialuri mowesrigebis 

safuZvelze es mxolod im SemTxvevaSi moxdeba, Tu dadginda piri, 

romelsac brali miuZRvis xanZris gaCenaSi. aseTi piris ararsebobis 

an mis mier xanZris bralis gareSe gamowvevis SemTxvevaSi, pasuxismge-

blobis gamoricxva ver moxdeba.49

xelmyofisa Tu mesame piris pasuxismgeblobis srulad Tu naw-

ilobriv gamoricxvis dros sasamarTlom SesaZloa ixelmZRvanelos 

Sereuli bralis momwesrigebeli normebiT (415, 998). es mxareTa in-

teresebis dabalansebas Seuwyobs xels da gamoricxavs xelmyofis 

pasuxismgeblobas, magaliTad, rodesac dazaralebuli Tavad aris 

pasuxismgebeli safrTxis warmoSobaze.

2. nivTidan momdinare safrTxe, rogorc pasuxismgeblobis gamom-

ricxavi udavo garemoeba

 

117 II muxliT, pasuxismgebloba udavod unda gamoiricxos, Tu 

xelyofa ganxorcielda im nivTze, romlisganac momdinareobda sa-

frTxe; magaliTad, Tu piri cxovelis Tavdasxmis mogeriebis mizniT 

cxovels miayenebs zians.50 

aseT SemTxvevaSi xelmyofis pasuxismgeblobis sakiTxi mxolod im 

SemTxvevaSi unda dadges, Tu safrTxe man Tavad gamoiwvia; 

3. safrTxis Semqmneli pirisa da dazaralebulis Tanxvedra

 

xelmyofi unda gaTavisufldes pasuxismgeblobisagan im SemTxveva-

Sic, Tu dazaralebuli imavdroulad mesame piria, romelmac Tavad 

Seqmna safrTxe,51 an, romlis interesebSic moqmedebda xelmyofi.52 

49  biolingi/lutringhausi, sk-is calkeuli moTxovnis safuZvlebis sistemuri analizi, 

2009, 132.

50 Tuhr, Der Notstand im Zivilrecht, 1988, S. 53.
51 dazaralebulis bralTan dakavSirebiT Sdr. mux. 415 da 998.

52  moTxovnas gamoricxavs, mag., mux. 970 II, rodesac piri, romlis interesebSic moqmedebs 

xelmyofi, Tavadaa safrTxis Semqmnel pirTan erTad xelmyofis mimarT zianis anazRau-

rebaze valdebuli piri.
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4. sxva safuZvlebi

 

zianis anazRaurebis valdebuleba ar unda daekisros aseve xelmy-

ofsa da mesame pirs, Tu ziani dadgeboda xelmyofis Carevis miuxe-

davad.53 

xelmyofis mimarT dazaralebulis moTxovna SesaZloa gamoiric-

xos, Tu identificirebulia safrTxis gamomwvevi an is piri, romlis 

interesebSic xelmyofi moqmedebda, maT mimarT moTxovna wardge-

nilia solidarulad xelmyofTan erTad an faqtobrivi garemoebeb-

is gaTvaliswinebiT udavoa, rom xelmyofs pasuxismgeblobis masze 

dakisrebis SemTxvevaSi warmoeSoba zianis anazRaurebis regresuli 

moTxovna mesame pirTa mimarT;

amgvarad, 117 II muxlis Sefardeba damokidebulia rogorc sasamarT-

los farTo ganmartebis SesaZleblobaze, ise mosarCelis nebaze.54 

VI. ukiduresi aucileblobis farglebSi zianis 

miyenebis samarTlebrivi Sedegebi 

 

ukiduresi aucileblobis farglebSi miyenebuli zianis SemTxveva-

Si, pirvel rigSi, unda gaimijnos: Tu ziandeba nivTi, romlidanac 

uSualod momdinareobda safrTxe, anazRaurebis valdebuleba xelmy-

ofs, rogorc wesi, ar unda daekisros.

xolo Tu ziandeba mesame piris qoneba, miyenebuli ziani, rogorc 

wesi, anazRaurebas daeqvemdebareba.55 

ukiduresi aucileblobis dros saxezea marTlzomieri intereseb-

is kolizia,56 rodesac pirs aqvs ufleba, ziani miayenos mesame piris 

sikeTes.57 marTlwinaaRmdegobis ararsebobis gamo, marTalia, xelmy-

ofi Tavisufldeba 992-e muxliT dadgenili pasuxismgeblobisagan, 

Tumca ukiduresi aucileblobis marTlwinaaRmdegobis gamomricxav 

garemoebad ganxilva ar aTavisuflebs xelmyofs pasuxismgeblobis-

agan.58 

1. 117-e muxlis Sesabamisad

117 I muxlis bolo winadadeba adgens, rom ukiduresi aucileblo-

bis farglebSi moqmedi piri (xelmyofi) pasuxs agebs miyenebuli zian-

53 Fritzsche, in BeckOK BGB, 28. Aufl., 2013, § 904, Rn. 16 ff.
54  Sdr. biolingi/lutringhausi, sk-is calkeuli moTxovnis safuZvlebis sistemuri ana-

lizi, 2009, gv. 132.

55 Tuhr, Der Notstand im Zivilrecht, 1988, S. 55-57
56 jorbenaZe, sk-is komentarebi, wigni I, 2002, 303.

57 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 113.

58  logikuria, rom, Tu piri sakuTari an sxva piri samarTlebrivi sikeTis gadarCenis 

mizniT mesame piris samarTlebriv sikeTes ayenebs zians, mesame pirma ar unda zidos 

aRniSnuli qmedebiT gamowveuli tvirTi; Tuhr, Der Notstand im Zivilrecht, 1988, S. 57.
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isaTvis. Tumca zianis anazRaurebis sakiTxebs Semdgom azustebs amave 

muxlis me-2 nawili da, Sesabamisad, igi am nawilTan urTierTkavSirSi 

unda ganimartos. 117 II muxlis Tanaxmad, zianis odenoba da zianze 

pasuxismgebeli piri unda ganisazRvros im faqtobrivi garemoebebis 

gaTvaliswinebiT, romlebSic miyenebuli iyo ziani. am garemoebaTa 

gaTvaliswinebiT zianis anazRaureba SesaZloa daekisros rogorc 

xelmyofs, aseve mesame pirs, romlis interesebSic moqmedebda zianis 

mimyenebeli. amasTan, muxlis bolo winadadebis Tanaxmad, rogorc 

xelmyofi, aseve mesame piri, SesaZloa, mTlianad an nawilobriv gan-

Tavisufldes zianis anazRaurebisagan.

xelmyofi, 117 I muxlis bolo winadadebis Tanaxmad, rogorc wesi, 

pasuxismgebelia ukiduresi aucileblobis farglebSi Segnebulad mi-

yenebuli zianisaTvis, marTlwinaaRmdegobisa da bralis miuxedavad.59 

ukiduresi aucileblobis farglebSi moqmedeba mas aniWebs uflebas, 

regresis wesiT moiTxovos zianis anazRaureba safrTxis Semqmneli 

pirisagan an im pirisagan, romlis interesebSic moqmedebda igi.

2. 117-e muxli, rogorc moTxovnis damoukidebeli safuZveli mesame 

pirTa mimarT

117 II muxli ganixileba mesame pirTa mimarT moTxovnis damoukide-

bel samarTlebriv safuZvlad.60 Sesabamisad, dazustebas saWiroebs, 

vin aris mesame piri, romlis interesebSic moqmedebs xelmyofi. 

mesame piris statusis ganmarteba SesaZloa moxdes viwro da far-

To gagebiT. 

viwro gagebiT normis ganmartebisas mesame pirad (romlis inter-

esebSic moqmedebda xelmyofi) ganixileba pirebi, romelTa samarTle-

briv sikeTes uSualod emuqreboda safrTxe da romelTa gadarCena-

sac emsaxureboda xelyofa. 

farTod ganmartebisas SesaZloa 117 II muxlSi miTiTebuli mesame 

piri 970 II muxliT gaTvaliswinebul safrTxis gamomwvev pirsac moi-

cavdes.61 

59  biolingi/lutringhausi, sk-is calkeuli moTxovnis safuZvlebis sistemuri analizi, 

2009, gv. 56; ix. aseve Lemke, BGB Kommentar, 2006, § 904, Rn. 20.
60  biolingi/lutringhausi, saqarTvelos samoqalaqo kodeqsis calkeuli moTxovnis 

safuZvlebis sistemuri analizi, 2009, 117. 

61  normis farTo ganmartebasTan dakavSirebiT, „teleologische Extension“ ix. Huber, Irrtumsanfech-
tung und Sachmängelhaftung: eine Studie zur Konkurrenzfrage vor dem Hintergrund der internationalen 
Vereinheitlichung des Vertragsrechts, 2001, S. 193; Sdr. 970-e II: „Semsrulebels, romelsac ziani 

miadga im safrTxis Tavidan acilebisas, romelic realurad emuqreboda sxva pirs an 

qonebas, xolo safrTxis Tavidan acileba ar Seadgenda Semsruleblis samarTlebriv 

movaleobas, unda aunazRaurdes ziani im pirisagan, romelmac Seqmna safrTxe an im 

pirisagan, romlis sikeTis gadarCenasac Semsrulebeli cdilobda.~ safrTxis gamomwevi 

piris pasuxismgeblobas iTvaliswinebs aseve 1001-e muxli, romelic deliqtis specia-

lur Semadgenlobas iTvaliswinebs da calkeul SemTxvevaSi SesaZloa ukiduresi au-

cileblobis farglebSic moeqces“
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xelmyofi ukiduresi aucileblobisas moqmedebs im pirebis inter-

esebSi, romlebic SesaZloa dazaraldnen safrTxis ganxorcielebis 

Sedegad. es ki imas niSnavs, rom xelmyofi, rogorc wesi, moqmedebs 

aseve im piris interesSic, romelmac gamoiwvia safrTxe. xelmyofis 

mizania, ufro mcire zianis miyenebiT aicilos meti moculobis ziani. 

es ki swored safrTxis gamomwvevis interesebSi Sedis, vinaidan didi 

albaTobiT swored mas, rogorc safrTxis gamomwvevs, daekisreba 

pasuxismgebloba mesame pirTa mimarT. 

Sesabamisad, safrTxis gamomwvevi piris arsebobisa da identifi-

cirebis SemTxvevaSi gamarTlebuli iqneba, upiratesad, swored mas 

daekisros zianis anazRaureba. xelmyofisa da sxva mesame pirTa mi-

marT, sasurvelia, gavrceldes subsidiaruli pasuxismgeblobis re-

Jimi. aseTi midgoma gamarTlebulia, vinaidan safrTxis gamomwvevi 

umetes SemTxvevaSi aris zianis gamomwvevi an, sul mcire, xelSemwyobi 

piri. Sesabamisad, pirdapiri moTxovna safrTxis gamomwvevis mimarT 

SesaZloa daefuZnos 117 II muxls.

117 II muxlis gagebiT, safrTxis gamomwvev mesame pirad unda CaiT-

valos aseve piri, romlis mimarTac TviTdaxmarebisa Tu aucilebeli 

mogeriebis farglebSi moqmedi xelmyofi iyenebs aucilebel zomebs. 

116-e da 118-e muxlebiT, xelmyofi Tavisufldeba miyenebuli zianis 

anazRaurebisagan mxolod Sesabamis normaSi gaTvaliswinebul pir-

Ta (Tavdamsxmelisa Tu valdebuli piris) mimarT. igi ar Tavisufl-

deba mesame pirTaTvis miyenebuli zianis anazRaurebisagan,62 razec 

vrceldeba 117-e muxlis Semadgenloba.63 

mesame piris mimarT damoukidebeli moTxovnis wardgenis SesaZle-

blobis daSveba gamarTlebulia, Tu es midgoma ar xelyofs daza-

ralebulis interesebs64 da xels uwyobs procesis ekonomiurobis 

principis dacvas. amasTan, xelmyofis an mesame piris pasuxismgeblo-

bis sakiTxi SeiZleba dadges, Tu dazaralebuli waradgens maT mimarT 

moTxovnas.65 

ukiduresi aucileblobis farglebSi dazaralebulma Tavad unda 

gaakeTos arCevani, Tu vis mimarT daayenebs moTxovnas: kerZod, 

pirdapir moiTxovos zianis anazRaureba xelmyofisagan, an pirisagan, 

romlis interesSic moqmedebda xelmyofi, Tu safrTxis gamomwvevi 

pirisagan.

62 Sdr. Kesseler, BGB Kommentar, 2006, 229, Rn. 2.
63  Sdr. Kesseler, BGB Kommentar, 2006, 227, Rn. 11. ukiduresi aucileblobisa da aucilebeli mo-

geriebis SemadgenlobaTa gamijvnis mniSvnelobaze ix. Wanturia, samoqalaqo samarTlis 

zogadi nawili, 2011, gv. 114.

64  Bassenge, in Palandt BGB Komm, 67. Aufl., § 904, Rn. 5, solidaruli pasuxismgeblobis SemTxveva-

Si unda moxdes mux. 963, 976, aseve mux. 415, 998 gamoyeneba.

65  sisxlis samarTlis kodeqsis mux. 4, SejibrebiTobis principi; Schneider, Ueber richterliche 
Ermittlung und Feststellung des Sachverhalts im Civilprozesse, 1888, S. 18.
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VII. saproceso-samarTlebrivi datvirTva

ukiduresi aucilebloba, aucilebeli mogeriebis msgavsad, sasa-

marTlos mier Sesamowmebeli, uflebis ganxorcielebis damabrkole-

beli garemoebaa.66

samoqalaqo-saproceso samarTlis zogadi principis mixedviT mt-

kicebis tvirTi im garemoebebTan dakavSirebiT, romelic SesaZloa 

xelmyofis an mesame piris pasuxismgeblobas gamoricxavdes, im pirs 

ekisreba, vinc am normis Sesabamis samarTlebriv Sedegs eyrdnoba.67

dazaralebulma unda daamtkicos, rom xelmyofma safrTxe Tavad 

gamoiwvia.68 

dazaralebuls ekisreba aseve nebismieri garemoebis arsebobis 

mtkicebis tvirTi, romelic xelmyofis an mesame piris pasuxismge-

blobas afuZnebs.69 

66  Dernhardt, in Beck OK BGB, 28. Aufl., BGB § 227, Rn. 25; Dernhardt, in Beck OK BGB, 28. Aufl., BGB § 228, 
Rn. 14.

67 Sdr. samoqalaqo- saproceso kodeqsis mux. 102 I.

68 Dernhardt, in Beck OK BGB, 28. Aufl., BGB § 228, Rn. 14.
69 Fritzsche, in Beck OK BGB, 28. Aufl., BGB § 904, Rn. 25.
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muxli 118. TviTdaxmareba

Tuki kompetenturi organoebis daxmareba droulad ver uswrebs da 

swrafi Carevis gareSe arsebobs safrTxe, rom ufleba ver ganxorciel-

deba, an misi ganxorcieleba arsebiTad garTuldeba, maSin marTlsawi-

naaRmdegod ar CaiTvleba im piris moqmedeba, romelic TviTdaxmareb-

is mizniT waarTmevs, gaanadgurebs an daazianebs nivTs, an amave mizniT 

Seipyrobs valdebul pirs, romelic SeiZleba miimalos, anda aRkveTavs 

valdebuli piris winaaRmdegobas im moqmedebis mimarT, romelic mas 

unda Seesrulebina.

I. zogadad .......................................................................................................686

II. Semadgenloba ..............................................................................................686

1. ufleba Tu moTxovna ...........................................................................687

2. uflebamosili piri ..............................................................................688

3. kompetenturi organoebis mxridan drouli 

   daxmarebis SeuZlebloba ......................................................................689

4. `uflebis~ verganxorcielebis safrTxe ............................................690

5. TviTdaxmarebis saSualeba da misi farglebi....................................690

III. samarTlebrivi Sedegi ...............................................................................691

IV. mtkicebis tvirTi ......................................................................................691

I. zogadad

moTxovnaTa Zalismieri ganxorcieleba da uzrunvelyofa, ro-

gorc wesi, saxelmwifo organoebis kompetenciaa.1 118-120-e muxlebi 

awesrigebs erTian Semadgenlobas, romlis farglebSic kanonmdebeli 

moTxovnaTa „Zalismier“ da TviTnebur ganxorcielebas marTlzomi-

erad miiCnevs.2 garda kanoniT pirdapir gaTvaliswinebuli SemTx-

vevebisa, TviTdaxmareba SeiZleba ganxorcieldes mxolod iseTi 

moTxovnebis uzrunvelsayofad, romelTa ganxorcieleba saxelmwi-

foebrivi organoebis mier dasaSvebia,3 xolo moTxovnis ganxorciel-

eba sxva saSualebiT SeuZlebeli.4 

118-e muxli kanoniT dadgenili gamonaklisia da misi saxelSe-

krulebo Tavisuflebis farglebSi ganvrcoba gaumarTlebeli da 

dauSvebelia.5 

II. Semadgenloba

TviTdaxmareba aucilebeli mogeriebisagan arsebiTad imiT gansx-

vavdeba, rom TviTdaxmareba marTlsawinaaRmdego xelyofis Sede-

1 Dennhardt, in Beck OK BGB, 28. Auflage, § 229, Rn. 1.
2 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn.1.
3 Kesseler, BGB Kommentar, 2006, § 229, Rn.1.
4 jorbenaZe, sk-is komentari, wigni I,mux. 115, gv. 304.

5 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn.1, aseve Kesseler, BGB Komm., § 229, Rn.1.

1

2
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3

gad xelyofamde arsebuli mdgomareobis aRdgenas emsaxureba, maSin, 

rodesac mogeriebis mizani xelyofisagan Tavdacvaa.6 Sesabamisad, au-

cilebeli mogeriebis farglebi iq sruldeba, sadac xelyofa ganxor-

cielebulia7 an xelyofis safrTxe aRkveTilia, Tumca amiT piri ar 

kargavs uflebas TviTdaxmarebis wesiT gaTvaliswinebul farglebSi 

ganaxorcielos Sesabamisi qmedebebi xelyofamde arsebuli mdgomare-

obis aRdgenis mizniT. 

1. ufleba Tu moTxovna

118-e muxlis Tanaxmad, normis gamoyenebis erT-erTi winapirobaa,  

unda arsebobdes safrTxe imisa, rom ufleba ver ganxorciel-

deba.

samoqalaqo kodeqsis formulirebisagan gansxvavebiT, germaniis 

samoqalaqo kodeqsis 229-e paragrafi iyenebs termins „moTxovna“ da 

ara „ufleba“. gasaanalizebelia, aseTi midgoma qarTveli kanonmdeb-

lis gaazrebuli nebaa, TviTdaxmarebis farglebi am gziT ganavrcos 

Tu mocemul konteqstSi ufleba viwrod unda ganimartos da mxolod 

moTxovnebze unda gavrceldes.8 

calkeuli magaliTebi iZleva daskvnis SesaZleblobas, rom kanon-

mdeblis mizania TviTdaxmareba mxolod moTxovnaTa mimarT gavrcel-

des. magaliTad, Tu samezoblo urTierTobis farglebSi gamonabolq-

vi xels uSlis mesakuTres sakuTrebis uflebis ganxorcielebaSi (ver 

fens sarecxs aivanze), uflebis SezRudva saxezea, magram ar arse-

bobs moTxovna, vinaidan am SemTxvevaSi uflebas zRudavs samezob-

lo Tmenis valdebuleba.9 Sesabamisad, gamoiricxeba TviTdaxmareb-

is ganxorcielebis uflebac. analogiurad wydeba sakiTxi xmauris, 

xmamaRali musikis Tu sxva xelSeSlis SemTxvevaSi, romelic dasaSveb 

xelSeSlad ganixileba samezoblo Tmenis valdebulebis farglebSi, 

miuxedavad imisa, rom garkveulwilad zemoqmedeba xels uSlis mezo-

bels sakuTrebiT sargeblobaSi. aqac gamoricxulia TviTdaxmarebis 

ganxorcieleba moTxovnis ararsebobis gamo.10 

germanuli doqtrinis Tanaxmad, udavoa, rom TviTdaxmarebis ga-

moyeneba dasaSvebia mxolod materialur-samarTlebrivi moTxovnis 

uzrunvelsayofad,11 romelic ganxorcielebadia.12 amasTan, ar aris 

6 Tuhr, Der Notstand im Zivilrecht, 1988, S. 46.
7 Tuhr, Der Notstand im Zivilrecht, 1988, S. 48.
8  moTxovnis mimarTeba uflebasTan, vrclad ix. CaCava, moTxovnebisa da moTxovnis safuZ-

vlebis konkurencia, 2010, gv. 11-14.

9 Sdr. mux. 175.

10 Tuhr, Der Notstand im Zivilrecht, 1988, S. 50.
11 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn.3; Sdr. mux. 128-130.
12  xandazmuli moTxovnis uzrunvelsayofad ganxorcielebuli TviTdaxmareba gaumarTle-

blad miiCnia saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 

palatam, gadawyvetileba #as-159-867-03; Dennhardt, in Beck OK BGB, 28. Aufl., 2013, § 229, Rn. 3; 
Kesseler, BGB Kommentar, 2006, § 229, Rn. 2.
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aucilebeli moTxovna vadamosuli iyos.13

TviTdaxmareba SesaZloa ganxorcieldes araZiriTadi moTxovnis 

uzrunvelsayofadac, aseTi SeiZleba iyos piradobis mowmobis wardg-

enis moTxovna kreditoris mier movalis piradobis dadgenis mizniT, 

Tu misi pirovneba ucnobia (gansakuTrebiT xSiria SemTxvevebi sas-

tumros, taqsis, restoranis momsaxurebiT sargeblobisas).14 

saxelSekrulebo urTierTobis farglebSi TviTdaxmarebis ganxor-

cieleba gamoricxulia. ase magaliTad, ganvadebiT nasyidobis xelSe-

krulebis SemTxvevaSi movalis mier valdebulebis Seusrulebloba 

ar aZlevs gamyidvels myidvelisagan TviTneburad nivTis warTmevis 

uflebas.15 supermarketSi momxmareblisaTvis jibeebis Semowmeba mx-

olod im SemTxvevaSi CaiTvleba gamarTlebulad, Tu ara mxolod 

safuZvliani eWvi arsebobs, aramed vindikaciis moTxovna udavod sax-

ezea (qurdobis faqti udavoa).16 

sajaro uflebamosilebis ganmaxorcielebeli pirebis mier TviT-

daxmarebis gamoyeneba gamarTlebulia mxolod kerZosamarTlebriv 

moTxovnaTa uzrunvelsayofad.17 

2. uflebamosili piri

ukiduresi aucileblobisa da aucilebeli mogeriebis Semadgen-

lobebisagan gansxvavebiT, TviTdaxmarebis gamoyenebis ufleba pirs 

aqvs, rogorc wesi, mxolod sakuTari „uflebis“ ganxorcielebis miz-

niT.18 

Tumca, cxadia, SesaZloa mesame piris moTxovnis uzrunvelyo-

fas emsaxurebodes TviTdaxmareba, Tu uflebamosili piris mxri-

dan uflebis ganmaxorcielebis mimarT arsebobs mis sasargeblod am 

TviTdaxmarebis ganxorcielebis gamoxatuli an konkludenturi ne-

ba.19 igive wesi vrceldeba garigebismier da kanonismier warmomadgen-

elze.20 

dasafiqrebelia, ramdenad dasaSvebia TviTdaxmarebis ganxor-

cieleba davalebis gareSe sxvisi saqmeebis Sesrulebis farglebSi. 

normis sagamonakliso bunebis gaTvaliswinebiT germanul doqtri-

naSi pozicia araerTgvarovania. arsebobs mosazreba, rom TviTdax-

mareba davalebis gareSe sxvisi saqmis Sesrulebis mizniT gamoricx-

ulia,21 zogierTi avtori ki miiCnevs, rom TviTdaxmarebis ufleba 

unda gavrceldes davalebis gareSe sxvisi saqmeebis Sesrulebaze Tu 

13 Dennhardt, in Beck OK BGB, 28. Auflage, § 229, Rn. 4.
14 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn. 3.
15 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn. 3.
16 Kesseler, BGB Kommentar, 2006, § 229, Rn. 2.
17 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn. 3.
18 V. Tuhr, Der Notstand im Zivilrecht, 1988, S. 43.
19 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn. 2.
20 iqve.

21 uaryofilia Kesseler, BGB Kommentar, 2006, § 229, Rn. 2.
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mepatrone SemdgomSi moiwonebs mas.22 

analogiurad SeiZleba wamoiWras azrTa sxvadasxvaoba, rodesac 

piri moqmedebs warmomadgenlobiTi uflebamosilebis gareSe da am 

dros iyenebs TviTdaxmarebis uflebas.23 aseT dros gadamwyvetia, 

ramdenad emsaxureba piris TviTdaxmareba warmodgenili pirisa Tu 

mepatronis interesebs, kerZod, misi moTxovnis ganxorcielebis uz-

runvelyofas. 

3. kompetenturi organoebis mxridan drouli daxmarebis SeuZle-

bloba

TviTdaxmarebis ufleba gamoricxulia, Tu kompetenturi orga-

noebis Careva moTxovnis ganxorcielebis mizniT SesaZlebelia drou-

lad.24 sajaro uflebamosilebis ganmaxorcielebeli organos Carevad 

CaiTvleba RonisZieba, romelic emsaxureba moTxovnis ganxorciele-

bas.25 aseTi SeiZleba iyos droebiTi uzrunvelyofis RonisZieba, ya-

daRa,26 vindikaciis ganxorcieleba kompetenturi organos (policiis) 

daxmarebiT.27 

dasafiqrebelia, kompetenturi organoebis daxmareba ver unda 

xdebodes kanoniT dadgenil vadebSi (proceduris gaWianurebis an Se-

ferxebis gamo),28 Tu dasaSvebia TviTdaxmarebis gamoyeneba maSinac, 

rodesac kompetenturi organoebis daxmareba gaTvaliswinebuli 

proceduris Sesabamisad obieqturad ver uswrebs moTxovnis dacvas? 

sasurvelia, sakiTxi, ramdenad gamarTlebulia normis farTod gan-

marteba, gadawydes calkeuli SemTxvevis Taviseburebebis gaTval-

iswinebiT interesTa Sepirispirebis safuZvelze. 

sasurvelia, sasamarTlo praqtikaSi yuradReba gamaxvilebul iqnes 

am winapirobaze, rogorc erT-erT aucilebel elementze TviTdax-

marebiis ganxorcielebis marTlzomierebis Sefasebisas. magaliTad, 

sasamarTlom erT-erT saqmeze gamarTlebul TviTdaxmarebad miiCnia 

erT-erTi TanamesakuTris mier sxva pirTa TanasakuTrebis miTvisebis 

mizniT aRmarTuli Robis TviTneburi moSla, ise, rom ar imsjela 

kompetenturi organoebis Carevis droul SesaZleblobaze da TviT-

daxmarebis ganxorcielebis myisier aucileblobaze.29 

22 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn.2.
23 Sdr. mux. 111

24  bankis mier angariSidan Tanxis CamoWra ar miiCnia gamarTlebul TviTdaxmarebad, vinaidan 

banks nebismier dros SeeZlo saTanado vadaSi miemarTa kompetenturi organoebisaTvis 

saq. uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis palatis 2013 wlis 12 

noembris # as-159-867-03 gadawyvetileba, Dennhardt, in Beck OK BGB, 28. Auflage, § 229, Rn. 5.
25  mag., sasamarTloSi sarCelis Setanis gziT ix. biolingi/lutringhausi, sk-is calkeuli 

moTxovnis safuZvlebis sistemuri analizi, gv. 74.

26 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn.4; Kesseler, BGB Kommentar, 2006, § 229, Rn. 3.
27 mux. 172 III Sesabamisad, samarTaldamcavi organoebis daxmareba.

28 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn.4.
29  saq. uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis palatis 2013 wlis 9 
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sxva saqmeze sasamarTlom bankis mier angariSidan Tanxis CamoW-

ra ar miiCnia gamarTlebul TviTdaxmarebad, vinaidan banks nebismier 

dros SeeZlo saTanado vadaSi miemarTa kompetenturi organoebisa-

Tvis.30 

4. „uflebis“ verganxorcielebis safrTxe

 

yovel konkretul SemTxvevaSi aucileblobidan gamomdinare unda 

moxdes viTarebis Sefaseba. magaliTad, taqsis mgzavri, romelic sa-

fasurs ar ixdis, SeiZleba dakavebul iqnes mxolod misi pirovneb-

is dadgenis mizniT. mis safuleze wvdoma mxolod im SemTxvevaSia 

gamarTlebuli, Tu arsebobs realuri safrTxe, rom mgzavri mii-

maleba31, anu moTxovnis ganxorcieleba arsebiTad garTuldeba. 

sainteresoa, magaliTad, germanul doqtrinaSi gadaxdisuunarobis 

safrTxis arseboba sakmarisi ar aris imisaTvis, rom TviTdaxmareba 

gamarTlebulad CaiTvalos.32 

5. TviTdaxmarebis saSualeba da misi farglebi

gamarTlebulia nebismieri iseTi saSualebis gamoyeneba, romlis 

gamoyenebis uflebamosileba eqneboda Sesabamis kompetentur orga-

nos.33 

saaRsrulebo warmoebis procesSi dasaSvebia nebismieri dagirave-

badi nivTis „daufleba“, romelzec saaRsrulebo warmoebis miqce-

va dasaSvebia;34 vindikaciuri sarCelis arsebobisas TviTdaxmarebis 

ufleba vrceldeba mxolod uSualod vindikaciis obieqtze.35 mesame 

pirebis nivTebze TviTdaxmareba ar vrceldeba.36 

nivTis ganadgureba an dazianeba gamarTlebulia mxolod im SemTx-

vevaSi, Tu moTxovna mimarTulia swored am nivTiT gamowveuli xelSeS-

lis aRkveTisaken.37 aseve, Tu zianis miyeneba aucilebelia moTxovnis 

gansaxorcieleblad (mag., karis Semtvreva nivTis gamotanis mizniT).38 

piris dakaveba, rogorc TviTdaxmarebis zoma, xanmokle unda iyos; 

is, rogorc wesi, mxolod dakavebuli pirovnebis dadgenis mizniTaa 

gamarTlebuli; aseve, Tu arsebobs misi mimalvis safrTxe.39 piri, 

ivlisis # 3k-468-03 ganCineba.

30  saq. uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis palatis 2013 wlis 12 

noembris # as-159-867-03 gadawyvetileba.

31  Sdr. jorbenaZe, sk-is komentari, wigni I, mux. 115, gv. 304; Kesseler, BGB Kommentar, 2006, § 
229, Rn. 4, 7.

32 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn.5.
33 Kesseler, BGB Kommentar, 2006, § 229, Rn. 5; MüKo/Grothe, BGB, 6. Aufl., § 229, Rn.6.
34 Sdr. saaRsrulebo warmoebaTa Sesaxeb kanoni 04.10.2013 redaqciiT.

35 Kesseler, BGB Kommentar, 2006, § 229, Rn. 6. 
36 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn.7.
37 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn.7. 
38 Kesseler, BGB Kommentar, 2006, § 229, Rn. 6.
39 Dennhardt, in Beck OK BGB. 28. Aufl., 2013, § 229, Rn. 9; MüKo/Grothe, BGB, 6. Aufl., § 229, Rn.8.
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romelic konkretuli danaSaulis faqtze daiWires, misi wardgena 

dauyovnebliv unda moxdes kompetenturi organoebisaTvis.

ukiduresi aucileblobisa da aucilebeli mogeriebis msgavsad, 

TviTdaxmarebis ganmaxorcielebeli piris subieqturi damok-

idebuleba arsebuli garemoebebisa Tu saSualebis SerCevisas ar aris 

mniSvnelovani. gadamwyvetia, misi qmedeba obieqturad iyos gamarTle-

buli.40 

III. samarTlebrivi Sedegi

TviTdaxmareba marTlzomieria da Sesabamisad, piri Tavisufldeba 

992-e muxliT gaTvaliswinebuli deliqturi pasuxismgeblobisagan. 

TviTdaxmarebis sapasuxod dauSvebelia aseve aucilebeli mog-

eriebis ganxorcieleba, vinaidan Tavdasxma an misi safrTxe marTl-

zomieria.41

erTmniSvnelovania germanul doqtrinaSi pozicia, rom TviTdax-

marebis xarjebi valdebul pirs ekisreba.42 

germanuli doqtrinis Tanaxmad, uflebamosil pirs TviTdaxmare-

biT mopovebuli nivTebis dakavebis ufleba aqvs mxolod kompetentu-

ri organoebisaTvis dauyovnebliv mimarTvis SemTxvevaSi Sesabamisi 

gadawyvetilebis miRebamde.43 

IV. mtkicebis tvirTi

ukiduresi aucileblobisa da aucilebeli mogeriebis msgavsad, 

TviTdaxmareba sasamarTlos mier Sesamowmebeli uflebis ganxor-

cielebis damabrkolebeli garemoebaa.44 

samoqalaqo-saproceso samarTlis zogadi principis mixedviT mt-

kicebis tvirTi im garemoebebTan dakavSirebiT, romelic SesaZloa 

uflebamosili piris pasuxismgeblobas miyenebuli zianisaTvis ga-

moricxavdes, im pirs ekisreba, vinc am normis Sesabamis samarTlebriv 

Sedegs eyrdnoba.45

Sesabamisad, TviTdaxmarebis saSualebis aucileblobis mtkicebis 

tvirTic im pirs ekisreba, romelic iyenebs am uflebas.46 

40 iqve.

41 Sdr. ssk-is 116 muxlis komentari marTlwinaaRmdegobis Sesaxeb.

42 Dennhardt, in Beck OK BGB, 28. Auflage, § 229, Rn.11.
43 MüKo/Grothe, BGB, 6. Aufl., § 229, Rn.9.
44  Dernhardt, in Beck OK BGB,28. Aufl.,§ 227, Rn. 25; Dernhardt, in Beck OK BGB, 28. Aufl., § 228, Rn. 14; 

Dernhardt, in Beck OK BGB,28. Aufl., § 229, Rn. 12.
45 Sdr. samoqalaqo saproceso kodeqsis mux. 102 I.

46 MüKo/Grothe, BGB, 6. Aufl., § 230, Rn.1.

muxli 118 sofio CaCava
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muxli 119. TviTdaxmarebis farglebi

1. TviTdaxmareba ar SeiZleba gascdes im farglebs, romlebic au-

cilebelia safrTxis Tavidan asacileblad.

2. nivTis warTmevis SemTxvevaSi aucilebelia dauyovnebliv gakeT-

des gancxadeba nivTze yadaRis dadebis Sesaxeb.

3. valdebuli piris Sepyrobis SemTxvevaSi igi dauyovnebliv unda 

waredginos saTanado organoebs.

I. TviTdaxmarebis farglebi ......................................................................... 692

1. safrTxis Tavidan asacileblad aucilebeli

   TviTdaxmareba ........................................................................................ 692

2. nivTis warTmeva ..................................................................................... 693

3. valdebuli piris Sepyroba ................................................................... 693

II. samarTlebrivi Sedegi ............................................................................... 694

I. TviTdaxmarebis farglebi

1. safrTxis Tavidan asacileblad aucilebeli TviTdaxmareba

119 I muxli dasaSvebad miiCnevs mxolod TviTdaxmarebis iseTi 

saSualebis gamoyenebas, romelic aucilebelia safrTxis Tavidan 

asacileblad. ukiduresi aucileblobisa da aucilebeli mogeriebis 

msgavsad gamarTlebuli da Sesabamisad marTlzomieria iseTi qmedeba, 

romelic safrTxis Tavidan acilebisaTvis obieqturad aucilebelia. 

pirma unda gamoiyenos sxvadasxva saSualebaTa Soris mxolod yve-

laze msubuqi RonisZieba, romelic safrTxes aRkveTs da valdebul 

pirs naklebad daazaralebs.1 

Tu piris dakaveba misi pirovnebis dadgenis mizniT xdeba, mas Sem-

deg, rac misi pirovnebis dadgena moxda, misi Semdgomi dakaveba gau-

marTlebelia.2 

Tu moparuli nivTis CamorTmeva sakmarisia moTxovnis ganxor-

cielebisaTvis, piris dakaveba ar iqneba gamarTlebuli.3 

TviTdaxmarebis farglebis gadacilebad miiCnia saqarTvelos uze-

naesma sasamarTlom SemTxveva, rodesac bankma momxmareblis angariS-

idan CamoWra masTan SeTanxmebis gareSe kreditis Tanxa, gansakuTre-

biT im garemoebis gaTvaliswinebiT, rom moTxovna xandazmuli iyo.4 

sagulisxmoa, rom aucilebeli mogeriebisagan gansxvavebiT, TviT-

daxmarebis marTlzomierebis Sefasebisas safrTxesa da TviTdaxmare-

bis saSualebas Soris Tanazomiereba, rogorc wesi, ar mowmdeba.5 

1 MüKo/Grothe, BGB, 6. Aufl., § 230, Rn.1.
2 Dennhardt, in Beck OK BGB, 28. Aufl., § 230, Rn.4; Kesseler, BGB Kommentar, 2006, § 330, Rn.1.
3 Grothe, in Beck OK BGB, 6. Aufl., §230, Rn.1.
4 saq. uzenaesi sasamarTlos 2003 wlis 12 noembris # as-159-867-03 gadawyvetileba.

5 Kesseler, BGB Kommentar, 2006, § 330, Rn.1; MüKo/Grothe, BGB, 6. Aufl., § 230, Rn.1.

1
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2

3

2. nivTis warTmeva

nivTis warTmeva, rogorc wesi, moTxovnis uzrunvelyofas emsax-

ureba6 da mxolod droebiT aris dasaSvebi im momentamde, sanam kom-

petenturi organos daxmareba SesaZlebeli gaxdeba.7 uflebamosilma 

pirma dauyovnebliv unda mimarTos Sesabamis organoebs moTxovnis 

uzrunvelyofis saSualebis gamoyenebis moTxovniT, saqarTvelos 

sisxlis samarTlis kodeqsis 191-e da Semdgomi muxlebis Sesabamis-

ad), winaaRmdeg SemTxvevaSi mas am proceduris gaWianurebis gamo Ses-

aZloa zianis anazRaurebac daekisros, radgan qmedeba marTlsawi-

naaRmdegod gardaiqmneba.8 

moTxovnis uzrunvelyofis saSualebis gamoyenebaze an sxva konpe-

tenturi organos mxridan Carevaze uaris miRebis SemTxvevaSi nivTi 

dauyovnebliv unda dabrundes.9 

TviTdaxmarebis farglebis Sefasebisas mizanSewonilia am kon-

teqstSi gaanalizdes usafuZvlo gamdidrebis normebiT gaTval-

iswinebuli mowesrigeba, romelic TviTdaxmarebiT dadgenili far-

glebisagan gansxvavebul wess iTvaliswinebs. kerZod, 978-e muxlis 

Tanaxmad, piri, romelic iZulebis an muqaris safuZvelze gadascems 

sxvas raimes, uflebamosilia moiTxovos misi ukan dabruneba, garda 

im SemTxvevisa, rodesac mimRebs hqonda ufleba gadacemulze. mowes-

rigebis gaTvaliswinebiT iZulebisa Tu muqaris safuZvelze miRebu-

li ukan dabrunebas eqvemdebareba mxolod im SemTxvevaSi, Tu mimRebs 

ar aqvs am nivTis datovebis uflebamosileba. dasafiqrebelia, Tu 

TviTdaxmarebis farglebSi pirma sxva pirs iZulebis gziT CamoarTva 

nivTi, romelic mas ekuTvnis an sxvagvarad aqvs am nivTis miRebis 

ufleba (mag., xelSekrulebis Tanaxmad nivTis gadacemis valdebule-

ba arsebobda da es ufleba mimRebs gaaCnda), xom ar unda iqnes ga-

moyenebuli 978-e muxli upiratesad. aseT SemTxvevaSi mimRebs eqneba 

nivTis datovebis ufleba, maSin, rodesac TviTdaxmarebis farglebSi 

aseTi uflebamosileba mimRebs ar gaaCnia. 

3. valdebuli piris Sepyroba

valdebuli piris Sepyrobis SemTxvevaSi igi dauyovnebliv unda 

waredginos Sesabamis organoebs. amasTan, moTxovnis uzrunvelyofis 

saSualebebis gamoyenebis moTxovna unda moxdes saqarTvelos sisx-

lis samarTlis kodeqsis 191-e da Semdgomi muxlebis Sesabamisad.10 

6 jorbenaZe, sk-is komentari, wigni I, 115 muxli, gv. 304.

7 Kesseler, BGB Kommentar, 2006, § 330, Rn.1; MüKo/Grothe, BGB, 6. Aufl., § 230, Rn.2.
8 MüKo/Grothe, BGB, 6. Aufl., § 230, Rn.4.
9 Dennhardt, in Beck OK BGB, 28. Aufl., § 230, Rn.5.
10 Sdr. Dennhardt, in Beck OK BGB, 28. Aufl., § 230, Rn.4.
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II. samarTlebrivi Sedegi

119-e muxliT gaTvaliswinebul farglebSi ganxorcielebuli 

TviTdaxmareba marTlzomieria da miyenebuli zianis anazRaurebis 

valdebuleba gamoiricxeba.

sofio CaCava muxli 119
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muxli 120. zianis anazRaurebis valdebuleba

piri, romelic 118-e muxlSi gaTvaliswinebul moqmedebas ganaxor-

cielebs im mcdari varaudiT, TiTqos es aucilebeli iyo marTlsawi-

naaRmdego moqmedebis Tavidan asacileblad, valdebulia meore mxares 

aunazRauros am dros warmoSobili ziani.

I. uflebis ganmaxorcielebeli piris Secdoma .......................................... 695

II. mowesrigebis mizani ................................................................................... 696

I. uflebis ganmaxorcielebeli piris Secdoma

120-e muxli iTvaliswinebs SemTxvevas, rodesac uflebis ganmaxor-

cielebeli piri cdeba TviTdaxmarebis uflebis gamoyenebis aucile-

blobaSi da varaudobs, rom misi moqmedeba aucilebelia marTlsawi-

naaRmdego moqmedebis Tavidan asacileblad. moqmedeba am konteqstSi, 

992-e muxlis msgavsad, farTod unda ganimartos da umoqmedobazec 

gavrceldes,1 vinaidan TviTdaxmareba SesaZlebelia ganxorcieldes 

rogorc moqmedebis, ise umoqmedobis mimarTac maSin, rodesac arse-

bobs moTxovnis realizebis dayovnebis Sedegad misi ganxorcielebis 

SeuZleblobis an mniSvnelovani gaZnelebis safrTxe.

Tu calkeul SemTxvevaSi TviTdaxmarebis Semadgenloba obieqturad 

ar arsebobs, TviTdaxmareba marTlsawinaaRmdegoa. deliqtis zogadi 

Semadgenlobis Sesabamisad, Tu piri marTlsawinaaRmdego qmedebiT 

braleulad ayenebs sxvas zians, is valdebulia (992-e da/an deliq-

tis specialuri Semadgenlobis ganmsazRvreli muxlebis Sesabamisad) 

aanazRauros amiT gamowveuli ziani.

piri SesaZloa cdebodes faqtobriv garemoebebSi an uflebaSi. Ses-

aZlebelia piri SecdomiT varaudobdes, rom dazaralebuli mimalvas 

apirebs; an cdebodes TviTdaxmarebis ganxorcielebis aucilebloba-

Si, maSin, rodesac kompetenturi organoebis mier swrafi Careva Ses-

aZlebelia; SesaZloa nivTi, romelsac daeufla an daaziana, mesame 

pirs ekuTvnodes. TviTdaxmarebis uflebis ganmaxorcielebeli piri 

SesaZloa cdebodes Tavad ganxorcielebadi moTxovnis arsebobaSi. 

nebismier SemTxvevaSi is pasuxs agebs aRniSnuli SecdomiT gamowveu-

li zianisaTvis.2 SemTxvevis Sefasebis dros gasaTvaliswinebelia, 

mcdari varaudi Tavad dazaralebulma xom ar gamoiwvia.3

1  Tuhr, Der Notstand im Zivilrecht, S. 43, mag., mezobeli ar Wris xis totebs, romlis yovelwuTi-

eri Camotexvisa da mesakuTris samarTlebrivi sikeTis dazianebis safrTxe arsebobs.

2 MüKo/Grothe, BGB, 6. Aufl., § 231, Rn.2.
3 Sdr. mux. 415, 998. 

1

muxli 120 sofio CaCava



696

II. mowesrigebis mizani

mowesrigebis aucilebloba, erTi SexedviT, bundovania, vinaidan 

992-e iTvaliswinebs marTlsawinaaRmdego braleuli qmedebiT mi-

yenebuli zianis anazRaurebis valdebulebas, romelic gavrceldeba 

nebismieri aramarTlzomieri zianis miyenebis SemTxvevaSi, rogori-

caa, magaliTad, aucilebeli mogeriebis farglebis gadacileba. 

Sesabamisad, 120-e muxlis arseboba gamarTlebuli iqneba, Tu igi 

gaiTvaliswinebs damatebiT winapirobebs, romelic zianis anazRaure-

bis valdebulebis warmoSobisaTvis gansxvavebul, sagamonakliso wess 

daadgenda.

am TvalsazrisiT sagulisxmoa, rom samoqalaqo kodeqsis msgavsad, 

germaniis samoqalaqo kodeqsis 231-e paragrafi iTvaliswinebs TviT-

daxmarebis uflebaSi Secdomis dros zianis anazRaurebis valdebule-

bas. Tumca 120-e muxlis gansxvavebiT 231-e paragrafi azustebs, rom 

zianis anazRaurebis valdebuleba warmoiSoba miuxedavad bralisa.4 

savaraudod, 120-e muxlis mowesrigebis mizanic esaa.

aRniSnuls varaudis safuZvels qmnis aseve Tavad formulireba 

„mcdari varaudi“, romelic obieqturi kriteriumia da moicavs ro-

gorc braleul, aseve bralis gareSe Secdomas.

normis amgvari ganmartebis SemTxvevaSi 120-e muxli dazaralebul 

pirs damoukidebeli moTxovnis safuZvels, romlis ZaliTac daza-

ralebuls xelmyofis mier misTvis TviTdaxmarebis mcdari varaudiT 

miyenebuli zianis anazRaurebis moTxovnis ufleba eqneba, miuxedavad 

xelmyofis bralisa.5 

normis amagvari ganmartebis SemTxvevaSi 120-e muxlis deliqtis 

specialur Semadgenlobad unda CaiTvalos, rodesac zianis anazRau-

rebis valdebuleba warmoiSoba, miuxedavad imisa, piri faqtobriv 

garemoebebSi cdeboda Tu uflebaSi.6 

4 Dennhardt, in Beck OK BGB, 28. Aufl., § 231, Rn.1.
5 MüKo/Grothe, BGB, 6. Aufl., § 231, Rn. 1; Sdr. msgavsad ukiduresi aucilebloba.

6 MüKo/Grothe, BGB, 6. Aufl., § 231, Rn. 2.

sofio CaCava muxli 120
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I. zogadi mimoxilva

1. vadis arsi da mniSvneloba

vadas samoqalaqo uflebis ganxorcielebaSi mniSvnelovani adgi-

li uWiravs, vinaidan uflebis ganxorcieleba, rogorc wesi, swored 

drois garkveul monakveTSia SesaZlebeli.

vada droSi arsebuli momenti an garkveuli monakveTia, magram 

dro, vadisgan gansxvavebiT, samarTlebriv kategorias ar warmoad-

gens. vada droSia, e.i. dro moicavs vadasac. dro usasruloa, xolo 

vada konretuli subieqtis (piris, kanonmdeblis) nebiT gansazRvruli 

drois monakveTia, romelic konkretul uflebebsa da valdebule-

bebs warmoSobs.1 

vadaSi igulisxmeba drois gansazRvruli periodi (momenti), 

romelsac samoqalaqo kanonmdebloba ukavSirebs ama Tu im iuridiu-

li Sedegis dadgomas.2 amdenad, vada adamianis nebas daqvemdebarebu-

li drois gansazRvruli an gansazRvradi monakveTi, an konkretuli 

kalendaruli TariRia, romelic samarTlebrivi mniSvnelobis mqone 

raime movlenis dadgomis, Sesrulebis an damTavrebis moments gansaz-

Rvravs. 

2. drois erTeulis gamoTvlis istoria

 

qarTuli samarTlis ZeglebiT drois gasvlas garkveuli samarT-

lebrivi Sedegebi ukavSirdeboda. ase magaliTad, nivTze sakuTrebis 

xandazmulobis _ „sigrZoTagan JamTaYs“ Sedegad SeZenis aucilebel 

winapirobad nivTis 30 wliT „miumZlavreblad“ floba saxeldeboda,3 

xolo sesxis xelSekrulebaSi TariRis miTiTeba sesxis dadebis au-

1  droisa da vadis urTierTmimarTebis Sesaxeb ix. zoiZe/zarandia, moZRvreba vadebis 

(drois) samarTlebrivi bunebis Sesaxeb, samarTlis Jurnali, 4-5, 2003; suxitaSvili, sa-

marTali da dro, 2004; zarandia, saxelSekrulebo vadebis Sesrulebis adgili da vadebi, 

dis., 2002.

2 axvlediani, sk-is komentari, wigni I, mux. 121, gv. 306.

3 javaxiSvili, Txzulebani Tormet tomad, t. 7, 1984, gv. 292, 308

1

2

3

4

121-e muxlis Sesavali nunu kvantaliani
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cilebel pirobad — wesad miiCneoda.4 

dros gansakuTrebul mniSvnelobas aniWebda romis samarTalic. 

garkveul viTarebaSi, garkveuli pirobebis dacviT, dros SeeZlo sa-

marTlebrivi dacva mieniWebina faqtisaTvis, faqtobrivi mdgomare-

obisaTvis; faqti SeiZleba gadaqceuliyo uflebad. sxva SemTxvevaSi 

„xangrZlivi drois“ ganmavlobaSi uflebis gamouyenebloba uflebas 

aqarwylebda. aseve mniSvnelovani iyo drois gamoTvlisa da sasarCe-

lo xandazmulobis sakiTxebi.5 

3. vadebis dadgenis mizani

drois faqtori gadamwyvetia valdebulebis Sesrulebis, samoqa-

laqo-samarTlebrivi pasuxismgeblobisa da sxva mniSvnelovani sa-

marTlebrivi institutebisTvis. kerZosamarTlebriv urTierTobeb-

Si vadebisadmi interesi martivi mizeziTaa gamowveuli — kanoniT an 

xelSekrulebiT gaTvaliswinebuli moqmedeba swrafad da efeqturad, 

urTierTobis subieqtebisaTvis misaReb, amavdroulad, mxareebisaT-

vis ganWvretad droSi unda ganxorcieldes, rac vadebis gamoTvlis 

saerTo wesebis dadgeniTaa SesaZlebeli.

vadebis gansazRvrisas samoqalaqo kodeqsi yvelasTvis aSkara 

debulebebs Seicavs, magram am debulebebs iuridiuli Zala mxo-

lod maTi sakanonmdeblo ganmtkicebis Sedegad aqvT. amitom maTi 

mniSvneloba samarTlebrivi praqtikisa da vadebis erTiani gagebisT-

vis didia.6 

II. saerTaSoriso aqtebi

vadebs gansakuTrebuli mniSvneloba eniWeba saerTaSoriso xelSe-

krulebebSi. saqonlis saerTaSoriso yidva-gayidvis xelSekrulebaTa 

Sesaxeb konvencia7 vadebTan dakavSirebuli sakiTxebis samarTlebriv 

mowesrigebas normebSi asaxuli specialuri debulebebiT uzrun-

velyofs.

samarTlebriv urTierTobebSi vadis aqtualobas cxadyofs vadeb-

is gamoTvlis Sesaxeb evropuli konvencia, romelic exeba vadebis 

gamoTvlas samoqalaqo, komerciul da administraciul sakiTxebze, 

maT Soris, yovelive amasTan dakavSirebul procedurul sakiTxebze, 

sadac amgvari vadebi dadgenilia: kanonis, sasamarTlos an adminis-

traciuli organos mier; arbitraJis mier, sadac ar gansazRvrula 

vadis gamoTvlis wesi; mxareebis mier, sadac vadis gamoTvlis wesi ar 

4 iqve, gv. 330

5 nadareiSvili, romis samoqalaqo samarTali, 2008, gv. 39-41.

6 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 119.

7  gaeros 1980 wlis konvencia „saqonlis saerTaSoriso yidva-gayidvis xelSekrulebaTa 

Sesaxeb“ saqarTveloSi ZalaSia saqarTvelos parlamentis mier 1994 wlis 3 Tebervlis 

dadgenilebiT.

nunu kvantaliani 121-e muxlis Sesavali

6

7

8

5
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gansazRvrula arc mxareebis SeTanxmebiT, gamoxatulad an nagulisx-

mevad, da arc mxareebs Soris dadgenili praqtikiT (pirveli muxli).8 

evrokavSiris farglebSi moqmedi saxelSekrulebo samarTlis 

zogad wesebad gamoyenebuli evropuli saxelSekrulebo samarTlis 

principebi adgens vadebis gamoTvlis (1:304), gonivruli vadis (2:206, 

4:113, 6:109), Sesrulebis dros (7:102, 7:103 ), xandazmulobisa (14:201-

14:601) da vadebTan dakavSirebul sxva araerT sayuradRebo danawess.9 

vadebTan dakavSirebiT aseve mniSvnelovan debulebebs Seicavs saer-

TaSoriso komerciuli kontraqtebisaTvis zogadi wesebis damdgeni 

saerTaSoriso komerciul urTierTobaTa principebi.10 miuxedavad 

imisa, rom zogierTi zemoT dasaxelebuli saerTaSoriso aqti saqa-

rTveloSi ratificirebuli ar aris, samoqalaqo samarTalwarmoebis 

dros SesaZlebelia maTi, rogorc unificirebuli xasiaTis mqone do-

kumentis debulebebis gaTvaliswineba.

III. vadebis klasifikacia

samoqalaqo samarTalSi daniSnulebis mixedviT arsebobs:11 

_ samoqalaqo uflebis warmoSobis vadebi

vada, romlis dadgoma an gasvla uflebis warmoSobas iwvevs, 

magaliTad, 191-e muxliT, nivTis mpovneli, saTanado subieqtebTan 

gancxadebis ganxorcielebidan erTi wlis gasvlis Semdeg, napovarze 

sakuTrebas SeiZens.

_ samoqalaqo uflebis ganxorcielebis vadebi.

drois monakveTi, romlis ganmavlobaSic pirs SeuZlia ganaxor-

cielos ufleba an valdebuli pirisgan moqmedebis Sesruleba moiTx-

ovos. am vadebSi Sedis: samoqalaqo uflebis arsebobis vadebi, e.w. aRm-

kveTi vadebi, romelic gansazRvravs uflebis moqmedebis farglebs 

droSi. sagarantio vadebi _ vada, romlis ganmavlobaSic movale kis-

rulobs nakeTobis Seuferxebel gamoyenebas (mag., 496-e mux.). sagaran-

tio vadebSi ganasxvaveben vargisianobisa da transportabelurobis 

vadebs. vargisianobis vadebi wesdeba kvebis produqtebze, medikamen-

tebsa da sxva nawarmze. es vada moicavs dros, romlis ganmavlobaSic 

SeiZleba produqciis Senaxva, realizacia da misi gamoyeneba. trans-

portabelurobis vada aris is dro, romlis ganmavlobaSic garan-

tirebulia produqciis Tvisebebis SenarCuneba misi dadgenili wesiT 

8  European Convention on the Calculation of Time-Limits (konvencia amJamad saqarTveloSi ratifi-

cirebuli ar aris).

9 The Principles Of European Contract Law 2002.
10 European Convention on the Calculation of Time-Limits.
11 axvlediani, sk-is komentari, wigni I, mux. 121, gv. 306.

121-e muxlis Sesavali nunu kvantaliani
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transportirebis dros.12 sapretenzio vadebi _ dro, romlis ganmav-

lobaSic uflebamosil pirs ufleba aqvs (zogjer valdebulicaa) 

sasamarTlosadmi mimarTvamde valdebul pirs mimarTos. magaliTad, 

gadazidvis xelSekrulebiT gaTvaliswinebuli sapretenzio vadebi. 

sagulisxmoa, rom sasamarTlos gadawyvetilebiT 573-e muxliT gaT-

valiswinebuli sapretenzio vada gaimijna sasarCelo xandazmulobis 

vadebisgan.13 

_ valdebulebis Sesrulebis vadebi, romlis ganmavlobaSic mov-

alem valdebuleba unda Seasrulos

ganasxvaveben valdebulebis Sesrulebis saerTo (valdebulebis 

mTlianad Sesrulebis) da kerZo (valdebulebis garkveuli nawilis 

Sesrulebis) vadebs.

Sesrulebis dro ganisazRvreba kanoniT, mxareTa SeTanxmebiT, anda 

gamonaklis SemTxvevaSi erT-erTi mxaris calmxrivi nebis gamovlen-

iT, SeiZleba igi gamomdinareobdes sxva garemoebidanac.14 

IV. kavSiri samoqalaqo procesTan

drois faqtori did rols asrulebs samoqalaqo-saproceso samar-

TalSi. saproceso vada aris drois garkveuli monakveTi, romlis gan-

mavlobaSi unda Sesruldes esa Tu is saproceso moqmedeba.15 samoqa-

laqo-saproceso kodeqsis pirveli muxlis pirveli nawilis Tanaxmad, 

saqarTvelos saerTo sasamarTloebi samoqalaqo saqmeebs ganixilaven 

am kodeqsiT dadgenili wesebis mixedviT. aRniSnuli normiT, sasa-

marTloSi samoqalaqo saqmiswarmoebisas ama Tu im saproceso moqme-

debis ganxorcielebis vadis gamoTvla wesrigdeba ara materialuri 

kanonmdeblobiT, aramed samoqalaqo-saproceso kodeqsis VII TaviT 

dadgenili saproceso vadebis gamoTvlis wesidan. Sesabamisad, 121-e 

muxlis danawesi, rom kanonebSi, sasamarTlo gadawyvetilebebsa da 

garigebebSi miTiTebuli vadebis mimarT gamoiyeneba am TavSi dadge-

nili wesebi, niSnavs ara saproceso moqmedebis ganxorcielebisaTvis 

dadgenili vadis am normebis Sesabamisad aTvlas (iqneba es saCivris, 

kerZo, saapelacio Tu sakasacio saCivris Setanis vada), aramed gamoi-

yeneba kanonier ZalaSi Sesuli sasamarTlo gadawyvetilebiT raime 

qmedebis ganxorcielebis an misi ganxorcielebis SezRudvisa Tu 

akrZalvisaTvis modave mxarisaTvis dawesebuli vadis aTvlisas.16

12 kobaxiZe, samoqalaqo samarTlis zogadi nawili, gv. 355-356.

13  saqarTvelos uzenaesi sasamarTlos 2005 wlis 1 noembris #as-543-858-05 gadawyvetile-

ba. aseve, ix. saqarTvelos uzenaesi sasamarTlos 2008 wlis 8 noembris #as-542-775-08 

gadawyvetileba.

14  zoiZe, sk-is komentari, wigni III, mux. 365, gv. 286; zarandia, saxelSekrulebo val-

debulebis Sesrulebis adgili da vadebi, dis., 2002, gv. 39; ZlieriSvili, valdebulebis 

Sesrulebis navaraudevi da gonivruli vadebi; samoqalaqo kodeqsis mux. 1 struqtura, 

2013, gv. 3.

15  liluaSvili, samoqalaqo-saproceso samarTali, 2005, gv. 183.

16 saqarTvelos uzenaesi sasamarTlos 2011 wlis 10 maisis # as-1282-a-11-2011 ganCineba.

nunu kvantaliani 121-e muxlis Sesavali
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Tavi pirveli

vadebis gamoTvla

muxli 121. vadebis gamoTvlis wesebis gamoyenebis sfero

kanonebSi, sasamarTlo gadawyvetilebebsa da garigebebSi miTiTebu-

li vadebis mimarT gamoiyeneba am TavSi gaTvaliswinebuli wesebi.

I. zogadi debulebebi .................................................................................... 699

1. normis mizani ....................................................................................... 699

2. normis istoria .................................................................................... 699

3. gamoyenebis sfero ............................................................................... 699

II. kanoniT dadgenili vadebi ........................................................................ 700

III. sasamarTlo gadawyvetilebiT dadgenili vada ..................................... 703

IV. vadis dadgena garigebiT ......................................................................... 703

I. zogadi debulebebi

1. normis mizani

norma samoqalaqo kodeqsiT dadgenili vadebis gamoTvlis wesebis 

gamoyenebis sferos gansazRvravs. kerZosamarTlebrivi urTierTo-

bis subieqtTa uflebebisa da valdebulebebis ganxorcieleba xSi-

rad vadazea damokidebuli, rac ganapirobebs kanoniT, sasamarTlo 

gadawyvetilebiT Tu mxareTa SeTanxmebiT gansazRvruli vadis erTg-

varovnad gamoTvlis aucileblobas. 121-127-e muxlebi adgens vadebis 

gamoTvlis zogadi xasiaTis qcevis wess, romelic am sakiTxis mimarT 

erTiani gamoyenebis damkvidrebas uzrunvelyofs. Sesabamisad, nor-

mis mizani vadebis gamoTvlis saerTo wesebis moqmedebis farglebis 

gansazRvraSia.

2. normis istoria

normiT dadgenili vadebis gamoTvlis wesebis gamoyenebis far-

glebis gansazRvra qarTuli samoqalaqo kodeqsisaTvis siaxles ar 

warmoadgens da igi praqtikulad germaniis samoqalaqo kodeqsis 186-e 

paragrafiT gaTvaliswinebuli normis analogiuria.17 

3. gamoyenebis sfero

121-127-e muxlebi dispoziciuria da gamoiyeneba mxolod maSin, 

rodesac kanoni an xelSekruleba gansxvavebul wess ar adgens. normis 

Sesabamisad, vadebis gamoTvlis wesebi vrceldeba kanonSi, sasamarT-

17  Sdr. germaniis samoqalaqo kodeqsi §186. gamoyenebis sfero. kanonebSi, sasamarTlo 

aqtebsa da garigebebSi mocemuli vadebisa da TariRebisadmi gamoiyeneba §§187-193 nor-

maTa ganmartebis wesebi.

muxli 121 nunu kvantaliani
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lo gadawyvetilebebsa da garigebebSi miTiTebul vadebze.

II. kanoniT dadgenili vadebi

samoqalaqo kodeqsis zogadi nawiliT dadgenili vadebis gamoT-

vlis wesi saerToa mTlianad kerZo samarTlisaTvis. es vadebi moq-

medebs rogorc samoqalaqo kodeqsiT gaTvaliswinebul urTierTo-

bebze, aseve Sromis saavtoro, sakorporacio da sxva samarTlebriv 

urTierTobebSi. amasTan, Tu konkretuli urTierToba gansxvavebul 

wess adgens, 2 I muxlis Tanaxmad, gamoiyeneba specialuri norma.18 

normis mowesrigebis sferoSi „kanonebSi miTiTebuli vadebis“ aR-

niSvna, kerZosamarTlebrivi urTierTobis momwesrigebel kanonebs 

gulisxmobs. samarTlis sxva dargebSi dadgenil vadebze samoqalaqo 

kodeqsiT dadgenili vadebis gamoTvlis wesebis gavrceleba dasaSve-

bia mxolod im SemTxvevaSi, Tuki samarTlis esa Tu is dargi vadebis 

gamoTvlis specialur wess ar iTvaliswinebs.

vadas kanoni zog SemTxvevaSi imperatiulad gansazRvravs da kerZo 

samarTlis subieqtebis mier misi Secvla dauSvebelia, ase magaliT-

ad, nivTis xandazmulobiT SeZenis vadebi (ix. 165 da 167-e muxlebis 

koment.).

zogjer kanoni adgens vadebis maqsimums, romlis farglebSic 

dainteresebul pirebs SeuZliaT daadginon sxva vadebi. magaliTad, 

nasyidobis xelSekrulebiT gamyidvelis ufleba nivTis gamosyidvaze 

10 wels ar unda aRematebodes. xelSekrulebis mxareebs SeuZliaT Se-

Tanxmdnen gamosyidvis nebismier vadaze, magram ara umetes 10 wlisa.19 

kanoniT vadebi iseTi SemTxvevisTvisac gaiTvaliswineba, rodesac igi 

mxareTa SeTanxmebiT gansazRvruli ar aris, magaliTad, 626 I muxlis 

Tanaxmad Tu valis dabrunebis vada gansazRvruli ar aris, maSin vali 

dabrunebul unda iqnes kreditoris an movalis mier xelSekrulebis 

Sewyvetisas. 

sizustis mixedviT erTmaneTisagan ganasxvaveben dadgenil (gansaz-

Rvrul) da daudgenel (ganusazRvrel) vadebs. zustad gansazRvruli 

vada konkretuli TariRiTaa gamoxatuli, rac moicavs weliwads, 

Tvesa da ricxvs. vada ganusazRvrelia, rodesac TariRi movlenis 

moxdenis Sesaxeb ar SeiZleba cnobili iyos: magaliTad, pirovneb-

is gardacvaleba.20 vada SeiZleba ganisazRvros periodiTac (mag,. 

wlebiT, kvartlebiT, TveebiT da a.S.), ra drosac aucilebelia misi 

denis dasawyisis momentis dadgena. Tu nivTi qiravdeba sami wliT, 

miTiTebul unda iqnes, Tu rodidan iwyeba am sami wlis gamoTvla.21 

18  samoqalaqo kodeqsis zogadi nawilis mniSvnelobaze ix.: Wanturia, samoqalaqo samarT-

lis zogadi nawili, 2011, gv. 46, 48; kereseliZe, uzogadesi cnebebi, 2009.

19 axvlediani, sk-is komentari, wigni I, mux. 121, gv. 309.

20  zarandia, saxelSekrulebo valdebulebis Sesrulebis adgili da vadebi, dis., 2002, 

gv. 58.

21 axvlediani, sk-is komentari, wigni I, mux. 121, gv. 308. 

nunu kvantaliani muxli 121
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ganusazRvreli vadebi samoqalaqo kodeqsSi gamoxatulia terminebiT: 

„dauyovnebliv“ (66, 119, 191, 245, 266, 332, 358, 365, 367, 394 da sxv.),22 

rac Sinaarsobrivad, swraf, garemoebaTa mixedviT, drois dakargvis 

gareSe, da ara calsaxad, imwuTier moqmedebas niSnavs; „maSinve“ (51, 

330, 680) — dauyovneblivis sapirispirod drois gasvlis gareSe mo-

qmedebas moiTxovs, amasTan, „maSinve pasuxis gacema“ ar niSnavs, rom 

aqceptanti raRac wuTebiT an wamebiTaa SezRuduli,23 „maSinve“ mo-

qmedeba valdebulebis farglebSi, gonivrulad unda Sefasdes. rac 

Seexeba „nebismier dros“ (621, 665, 720), kanoni, normis Sesabamisi vi-

Tarebidan gamomdinare, kreditorsa da movales moqmedebis droSi 

SezRudvis gareSe ganxorcielebis uflebas aniWebs, rac meore mxa-

risgan swraf sapasuxo moqmedebas moiTxovs.

samarTlebrivad sakmaod mniSvnelovan drois kategorias ganeku-

Tvneba navaraudevi vadebi, romelic SeiZleba gaTvaliswinebuli iyos 

kanoniT (mag., 365-e muxliT gaTvaliswinebuli SemTxveva, rodesac „ar 

aris gansazRvruli dro da igi sxva garemoebebidanac ar irkveva“, 

405-e muxliT gaTvaliswinebuli damatebiTi vada, 971-e muxliT Sems-

rulebeli valdebulia pirveli SesaZleblobisTanave acnobos mepa-

trones, rom ikisra saqmeTa Sesruleba da sxva), aseve SesaZlebelia, 

mxareTa nebidan gamomdinareobdes (vadis uzustoba).24 

navaraudevi vada misi ganmartebis da gonivrulad gansazRvris 

aucileblobas warmoSobs. Sesabamisad, kanoni navaraudev (garemoe-

bebidan gamomdinare25) vadebTan mimarTebiT adgens gonivruli vadis 

kategorias (mag., 356, 405 V, Sromis kodeqsis mux. 36 III). samoqalaqo 

kodeqsSi gonivruli vadis Sinaarsis gamosaxatavad gamoyenebulia 

terminebi „Sesabamisi vada“ (294-e mux.), „aucilebeli dro“ (394-e 

mux.), „gansazRvruli vada“ (541-e mux.), rac gonivruli vadis Sinaar-

sis gamomxatveli sinonimebia.26 

moqmedebaTa gonivrul vadaSi Sesruleba aRiarebulia saqonlis 

saerTaSoriso yidva-gayidvis xelSekrulebaTa Sesaxeb konvenciiT.27 

analogiur debulebebs iTvaliswinebs evropuli saxelSekrulebo sa-

marTlis principebic.28 

vadis gonivrulobis gansazRvras didi praqtikuli mniSvneloba 

aqvs. rodesac gonivruli vadis (reasonable time) ganmartebaze vsau-

brobT, mxedvelobaSi unda miviRoT sxvadasxva garemopirobebi, aseve 

adaTebi da damkvidrebuli praqtikis normebi. amasTan, gasaTval-

22  Sdr. saqonlis saerTaSoriso yidva-gayidvis xelSekrulebaTa Sesaxeb konvenciis mux. 

18, 21, 38.

23 Wanturia, sk-is komentari, wigni III, mux. 330, gv. 130.

24 zarandia, saxelSekrulebo valdebulebis Sesrulebis adgili da vadebi, dis., 2002, 

gv.65-66.

25  ZlieriSvili, valdebulebis Sesrulebis navaraudevi da gonivruli vadebi; samoqalaqo 

kodeqsis pirveli muxlis struqtura, 2013, gv. 3.

26 suxitaSvili, samarTali da dro, gv. 48.

27  gaeros 1980 wlis konvencia „saqonlis saerTaSoriso yidva-gayidvis xelSekrulebaTa 

Sesaxeb“, mux. 18, 33, 43, 47 da sxv. muxlebi, (saqarTveloSi ZalaSia 1994 wlidan).

28 The Principles Of European Contract Law 2002.
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iswinebelia aseve xelSekrulebis sagani da sxva garemoebebi.29 amde-

nad, gonivruli vada gonivrulobis (aRqma, romelic eqneboda imave 

mdgomareobaSi myof nebismier gonivruli gansjis unaris mqone (goni-

er) adamians, saqonlis saerTaSoriso yidva-gayidvis xelSekrulebaTa 

Sesaxeb konvencia, mux. 8 II.) aRiarebul standartebs unda Seesabame-

bodes. gonivruli vada drois monakveTia, xangrZlivobaa, romelsac 

yovel calkeul SemTxvevaSi, konkretul viTarebaTa gaTvaliswinebiT 

urTierTobis monawileebi da davis ganmxilveli organoebi gansaz-

Rvraven.30 vadis gonivrulobis Sefasebisas mniSvnelovania, Tu ras-

Tan mimarTebiT aris dadgenili es vada, anu ra interesi devs vada-

Si. interesi droSi arsebuli faseulobaa da Tu igi aRar iarsebebs, 

uflebis dacvasac azri ekargeba.31 mxareTa mier navaraudevi vadis 

gansazRvrisas sasamarTlo mxedvelobaSi iRebs komerciul brunvaSi 

miRebul tradiciebs, kerZod, mewarme subieqtebs urTierTmimarTe-

baSi SeiZleba ufro meti interesi gaaCndeT Semdgomi TanamSromlo-

bis mizniT da Sesabamisad, Sesrulebis molodins Cveulebrivze meti 

dro dauTmon. vadis gonivruloba yoveli konkretuli SemTxvevis 

Taviseburebebis gaTvaliswinebiT unda ganisazRvros. igi TanxmobaSi 

unda iyos Sesrulebis mimarT kreditoris interesTan da movalesac 

mZime tvirTad ar unda daawves.32

gonivruli vada sxvadasxva garemopirobebis, adaTebis, damkvidre-

buli praqtikis normebis, xelSekrulebis sagnisa da sxva garemoe-

bebis gaTvaliswinebiT xelSekrulebis SinaarsTan,33 aseve samoqalaqo 

samarTalSi damkvidrebuli keTilsindisierebis principTan34 Sesabam-

isobaSi da samarTlianobis safuZvelze35 ganimarteba. ase magaliT-

ad, sasamarTlom saqmis garemoebaTa SefasebiT, sacxovrebeli saxlis 

mSeneblobis dasrulebisTvis 12 Tve valdebulebis SesrulebisaTvis 

gonivrul vadad miiCnia.36 vadis gonivrulobis sazomi, kerZosamarT-

lebriv urTierTobaTa specifikidan gamomdinare, ganisazRvreba, 

magaliTad, 659 muxliT gaTvaliswinebuli turistuli mogzaurobis 

xarvezebis aRmofxvris vadis gonivruloba, xarvezis specifikidan 

gamomdinare unda ganisazRvros.37 

moqmedebis gonivrul vadaSi ganxorcieleba aRiarebulia samo-

qalaqo-saproceso kodeqsiTac. ase magaliTad, sasamarTlo uwyeba 

mxareebs an maT warmomadgenlebs unda CabardeT im varaudiT, rom 

maT hqondeT sasamarTloSi gamocxadebisa da saqmis momzadebisaTvis 

29 Schlechtriem/Schwenzer, Commentary on CISG, 3. Ed., 2010, Art. 39, p. 630.
30 suxitaSvili, samarTali da dro, gv. 47.  

31  zarandia, navaraudevi da gonivruli vadebi, Jurn. adamiani da konstitucia, 1/2003, gv. 69. 

32 saqarTvelos uzenaesi sasamarTlos 2007 wlis 8 ivnisis # as-48-401-07 ganCineba.

33 Schlechtriem/Schwenzer, Commentary on CISG, 3. Ed., 2010, Art. 39, p. 630.
34  ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebis samarTlebrivi buneba, 

2010, gv. 43.

35  iqve, gv. 38.

36 Tbilisis saapelacio sasamarTlos 2012 wlis 27 dekembris 2b/2845-12 ganCineba.

37  ZlieriSvili, valdebulebis Sesrulebis navaraudevi da gonivruli vadebi, akaki la-

bartyava, 80, saiubileo krebuli, 2013, gv. 184.
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gonivruli vada (saqarTvelos samoqalaqo-saproceso kodeqsi, 70 II). 

III. sasamarTlo gadawyvetilebiT dadgenili vada

sasamarTlo gadawyvetilebiT dadgenil vadaSi piri valdebulia, 

nebayoflobiT Seasrulos gadawyvetilebiT gansazRvruli moqmede-

ba. sasamarTlo praqtikis analiziT, vadis dadgena, ZiriTadad, mo-

dave mxareTa morigebis SemTxvevaSi xdeba.

IV. vadis dadgena garigebiT

saxelSekrulebo Tavisuflebis principiT (ix. 319-e muxlis ko-

ment.) mxareebs SeuZliaT, maTi interesis Sesabamisad daadginon 

garigebis pirobaTa Sesrulebis vadebi, romelic SesaZlebelia zus-

ti TariRiT (2013 wlis 5 agvisto) an konkretul movlenaze (mag., 

zafxulis dasawyisi) miTiTebiT iyos gansazRvruli. xelSekrulebiT 

vadis gauTvaliswinebloba an uzustoba misi mxareTa an sasamarTlos 

meSveobiT ganmartebis saWiroebas iwvevs.38

38 saqarTvelos uzenaesi sasamarTlos 2007 wlis 8 ivnisis # as-48-401-07 ganCineba.
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muxli 122. vadis dasawyisis aRmniSvneli dro

Tu vadis dasawyisad aRebulia esa Tu is movlena an dRis romelime 

monakveTi, maSin vadis gamoTvlisas ar mieTvleba is dRe, romelSic dge-

ba es movlena an dRis zemoaRniSnuli dro.

I. normis mizani ..............................................................................................706

II. regulirebis sagani ...................................................................................706

I. normis mizani

vadis gamoTvlisaTvis arsebiTi mniSvneloba aqvs vadis dasawyisis 

sworad gansazRvras, vinaidan aRniSnuls uflebis ganxorcielebis, 

valdebulebis Sesrulebis an zog SemTxvevaSi uflebis gaqarwylebis 

sakiTxebi ukavSirdeba. samoqalaqo urTierTobis monawileebs ufleba 

aqvT vadebi sxvagvarad gansazRvron, magram, Tu maT gamorCaT vadeb-

is konkretuli miTiTeba, gamoiyeneba 122-127-e muxlebSi mocemuli 

cnebebi.1 normis mizani, kerZosamarTlebriv urTierTobebSi vadis 

sawyisad drois sxvadasxva monakveTis gansazRvris miuxedavad, vadis 

dasawyisis saerTo wesis dadgenaSia.

II. regulirebis sagani

zog SemTxvevaSi vadis dasawyisi konkretuli dRiT an dRis rome-

lime monakveTiTaa gamoxatuli, zogjer ki vadis dawyeba garkveu-

li movlenis dadgomazea damokidebuli. rodesac vadis dasawyisad 

konkretuli dRea gansazRvruli, igi gamoxatulia zusti TariRiT an 

kviris romelime dRiT. saxelSekrulebo urTierTobebSi xSir SemTx-

vevaSi TariRi gamoiyeneba.2 daTariReba bunebaSi da sazogadoebrivi 

cxovrebis ama Tu im sferoSi ukve momxdari, awmyoSi an momavalSi 

mosaxdeni xdomilebis an moqmedebis kalendaruli drois aRniSvnaa.3 

vada gansakuTrebiT aqtualuri xdeba, rodesac ofertSi miTiTebu-

li vada ar aris dafiqsirebuli kalendaruli TariRiT. aseT SemTx-

vevaSi, saWiro xdeba misi sxvadasxva saSualebiT (mag., 2 kviriT, 10 

dRiT) gansazRvra, raTa vadis aTvlis periodi dadgindes.4 daTari-

RebiT vadis dasawyisi zustad gansazRvrulia, rac amartivebs vadis 

gamoTvlas. Cveulebriv, TariRi samwevrovani Semadgenlobisaa: dRe, 

Tve, weliwadi. Tumca zogjer igi saxeSecvlilia, ase magaliTad, 2005 

wlis Soba an 2005 wlis Tamaroba.5 

vadis gamoTvla sruli dReebiT xdeba, rac niSnavs, rom vadaSi ar 

CaiTvleba gansazRvruli TariRis an movlenis dadgomis dRe da vadis 

1 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 119.

2  saq. uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2000-2012 ww. gadawyvetilebaTa 

krebulebi saxelSekrulebo davebze.

3 suxitaSvili, samarTali da dro, 2004, gv.39.

4 Schlechtriem/Schwenzer, Commentary on CISG, 2010, Art. 20, p. 356.
5 zarandia, saxelSekrulebo valdebulebis Sesrulebis adgili da vadebi, dis., 2002, gv. 59.

1

2
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5

dasawyisad momdevno dRe miiCneva. amavdroulad, mniSvneloba ar aqvs, 

vadis dasawyisi emTxveva Tu ara SabaT-kviras an romelime uqme dRes. 

vadis dasawyisad dRis romelime monakveTic SeiZleba dadgindes, 

magaliTad, dila, SuadRe da sxva. norma gansxvavebul wess ar adgens 

im SemTxvevisTvis, rodesac vadis aTvlis dasawyisad dRis dasawyisia 

aRebuli, Sesabamisad, vadis aTvla momdevno dRis dasawyisidan unda 

daiwyos. vadis aTvlis aseTi wesi aRiarebulia qarTul samoqalaqo 

samarTalSi,6 aseTi SemTxveva gansxvavebuladaa mowesrigebuli, ger-

maniis samoqalaqo kodeqsis 187-e paragrafis meore nawiliT, romlis 

ZaliTac, rodesac vadis dasawyis momentad aRebulia dRis dasawyisi, 

is dRe vadaSi Sedis. 

zog SemTxvevaSi kanoniT7 an mxareTa SeTanxmebiT SeiZleba 24 an 

48-saaTiani vada ganisazRvros. aseT SemTxvevaSi, vadis dasawyisis 

122-e muxliT dadgenili wesis analogiiT gamoyeneba SesaZlebelia 

ise, rom vadis aTvla drois erTeulis momdevno erTeulidan dai-

wyos, Sesabamisad, vada gansazRvruli drois momdevno saaTidan an 

momdevno wuTidan daiwyeba.8 

Tu vadis dasawyisad aRebulia raime movlena, vadis farglebi 

zustad dadgenili ar aris, magram movlenis dadgomis saeWvooba ar 

arsebobs. ase magaliTad, Tu saavtomobilo gadazidvis xelSekrule-

baSi vadis dasawyisad gansazRvrulia uReltexilze moZraobis gax-

snis dRe,9 vadis aTvla aseT SemTxvevaSic movlenis dadgomis mom-

devno dRidan unda aiTvalos.

vadis dasawyisis gamoTvlis zemoaRniSnuli wesisgan gamonakliss 

warmoadgens SemTxveva, rodesac ama Tu im samoqalaqo uflebis war-

moSobisTvis mniSvnelovania piris dabadebis dRe (mag., piris qme-

dunarianoba garigebebSi, 994-e muxliT gaTvaliswinebuli arasrul-

wlovnis pasuxismgebloba miyenebuli zianisaTvis, memkvidreobiT da 

saojaxo-samarTlebriv urTierTobebSi da sxva). am sakiTxs samoqa-

laqo kodeqsi pirdapir ar awesrigebs, magram me-12 muxlis (ix. me-12 

muxlis koment.) Sinaarsidan gamomdinare, piris dabadebis dRe sico-

cxlis xangrZlivobis vadaSi unda CaiTvalos, rac uflebaunariano-

bisa da qmedunarianobis warmoSobis am dRidan aTvlis safuZvelia. 

aRsaniSnavia, rom 122-e muxli msgavsia germaniis samoqalaqo kodeqsis 

187 paragrafis pirveli nawilisa, amave paragrafis meore nawiliT ki 

dadgenilia, rom asakis gamoTvlisas dabadebis dRe asakSi miiTvleba.

vadis dasawyisis movleniT gansazRvris SemTxveva 90-98-e mux-

lebiT gaTvaliswinebul pirobiT garigebebs hgavs, magram pirobiTi 

garigebisagan mkveTrad gansxvavdeba. garigeba pirobiTad CaiTvle-

ba mxolod maSin, roca misi namdviloba damokidebulia samomavlo 

da ucnob movlenaze, e.i. iseT movlenaze, romelic momavalSi unda 

6 axvlediani, sk-is komentari, wigni I, mux. 122, gv. 310.

7 saqarTvelos sarkinigzo kodeqsi, mux. 25, 27.

8 Bassenge, in Palandt BGB Komm, 56. Aufl., § 187, Rn. 1.
9 axvlediani, sk-is komentari, wigni I, mux. 122, gv. 310.
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dadges, magram jer kidev gaurkvevelia dadgeba, Tu ara es movlena,10 

xolo vadis movleniT dadgena am movlenis dadgomis eWvs ar iwvevs.

vada aris samomavlo, magram dadgenili movlena, romelzec damok-

idebulia valdebulebis Sesruleba an moqmedebis Sewyveta, piroba ki 

aris samomavlo, magram ganusazRvreli movlena, romelzedac damok-

idebulia raime uflebis an valdebulebis warmoSoba an misi moqme-

debis Sewyveta.11 vada aris samomavlo movlena (amiT is uaxlovdeba 

pirobas), magram dadgenili piroba (amiT is upirispirdeba mas). piro-

bis dadgomas yovelTvis Tan axlavs misi ganuxorcieleblobis eWvi.12 

samoqalaqo kodeqsi ar awesrigebs im SemTxvevas, rodesac raime 

movlenis dadgomis momentad ara konkretuli dRe, aramed zogadad  

welia gansazRvruli. sasamarTlo praqtikiT, wlebiT dadgenili 

vadis denis dawyebis momentis gansasazRvrad analogiiT gamoiyeneba 

122-e muxli da vadis dena iwyeba wlis dasrulebis momdevno dRidan, 

anu momdevno wlis 1 ianvridan.13 

10 Wanturia, samoqalaqo samarTlis zogadi nawili, gv. 411.

11  zarandia, saxelSekrulebo valdebulebis Sesrulebis adgili da vadebi, dis., 2002, gv. 35.

12 iqve, gv. 39.

13  saq. uzenaesi sasamarTlos 2011 wlis 4 oqtombris # as-649-610-2011 ganCineba, sus samo-

qalaqo saqmeebze 2/2012, gv. 86-91.
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muxli 123. vadis damTavreba

1. dReebis mixedviT gansazRvruli vada mTavrdeba vadis bolo dRis 

gasvlasTan erTad.

2. vada, romelic gansazRvrulia kvirebis, Tveebis an ramdenime Tvis 

Semcveli droiT — wliT, naxevari wliT, kvartaliT, — mTavrdeba bolo 

kviris an bolo Tvis im dRis damTavrebisTanave, romelic Seesabameba 

movlenis dadgomis dRes an dRis zemoaRniSnul dros. 

3. Tu Tveebis mixedviT gansazRvrul vadas aklia vadis gasvlis aR-

saniSnavi konkretuli dRe, maSin vada mTavrdeba am Tvis bolo dRis 

damTavrebisas.

 

I. normis mizani .............................................................................................. 709

II. regulirebis sagani ................................................................................... 709

II. kavSiri samoqalaqo-saproceso kodeqsTan ............................................. 712

I. normis mizani

normis mizania vadis gamoTvlisas vadis damTavrebis zusti momen-

tis gansazRvris saerTo wesis dadgena, vinaidan uflebis ganxorciel-

ebis SesaZlebloba swored drois am monakveTSi mTavrdeba da Sesa-

bamisad, igi mniSvnelovania samarTlebrivi Sedegis dadgomisTvis. es 

momenti zog SemTxvevaSi uflebas warmoSobs (SeZeniTi xandazmuloba), 

sxva SemTxvevaSi ki SesaZloa, vadis dasrulebam valdebulebis iZu-

lebiT Sesrulebis moTxovnis ufleba da samoqalaqo-samarTlebri-

vi pasuxismgeblobis dakisreba gamoiwvios. vadis dasrulebis zusti 

drois gansazRvras gansakuTrebuli mniSvneloba aqvs samarTlebriv 

SedegebTan mimarTebiT. ase magaliTad, Tu gamyidveli valdebulia 

daabrunos safasuri, man unda gadaixados agreTve misi procente-

bi fasis gadaxdis TariRidan gaangariSebiT (saqonlis saerTaSori-

so yidva-gayidvis xelSekrulebaTa Sesaxeb konvencia, mux. 84 I), e.i. 

mniSvnelovania, ganisazRvros fasis gadaxdis TariRi, raTa procen-

tuli daricxva swored aRniSnuli dRidan moxdes.1 

I. regulirebis sagani

 

vada SeiZleba drois sxvadasxva monakveTiT — dReebiT, TveebiT, 

kvartaliT an wlebiT ganisazRvros. normis Sesabamisad, dReebis 

mixedviT gansazRvruli vada am vadis bolo dRis gasvlasTan erTad 

mTavrdeba. kalendaruli dRe 24 saaTs moicavs. igi iwyeba 00:00 saaTze 

1 Schlechtriem/Schwenzer, Commentary on CISG, 3. Ed., 2010, Art. 84, p. 1132.

1

2
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da mTavrdeba amave dRis 24:00 saaTze. ase magaliTad, valdebulebis 

Sesrulebis vada movales vadis bolo dRis 24 saaTze ewureba. amde-

nad, vada, vadis bolo dRis 24 saaTamde dros srulad moicavs. bolo 

dRis 24 saaTis Semdeg vada dasrulebulia. aRniSnulidan gamonak-

liss warmoadgens garemoeba, rodesac xelSekrulebiT gansazRvruli 

moqmedeba kerZo an sajaro dawesebulebaSi unda Sesruldes. aseT 

SemTxvevaSi piri valdebulia, moqmedeba samuSao saaTebis dasrule-

bamde ganaxorcielos. magaliTad, Tu banki dRis 18 saaTamde muSaobs, 

xelSekrulebiT SeTanxmebuli sabanko operaciis ganxorcielebis 

vada 18 saaTze dasrulebulad CaiTvleba.2 kreditoris interesidan 

gamomdinare, SesaZlebelia, vadis damTavrebis drod dRis romelime 

monakveTic mieTiTos, magaliTad, diliT, samuSao dRis bolomde, 

samuSao dRis ganmavlobaSi da sxv. oferentis mier aqceptis miRe-

bis vadad dRis monakveTis gansazRvrisas, vadis aTvla oferentis 

mier nebis gamoxatvis momentidan — gancxadebis teqstSi miTiTebuli 

vadidan aiTvleba da ara adresatisTvis winadadebis misvlis momen-

tidan.3 

saxelSekrulebo urTierTobebS, dReebiT vadis gansazRvrisas 

mniSvnelovania, Sesrulebis vadis zusti gansazRvra, rac TariRis an 

konkretul movlenaze (mag., dabadebis dRes) miTiTebiTaa SesaZlebeli. 

Tu vada mxolod dReebis odenobiTaa gansazRvruli, maSin Sesruleb-

is vadis gansazRvra xelSekrulebis Sinaarsidan gamomdinare unda 

moxdes. magaliTad, sasamarTlom xelSekrulebiT gaTvaliswinebuli 

calkeuli samuSaoebis Sesrulebis vadebis mxolod dReebis odeno-

biT gansazRvris da misi dawyebisa da damTavrebis zust TariReb-

ze SeTanxmebis ararsebobis gamo, xelSekrulebis moqmedebis vadaSi 

samuSaoTa Sesruleba jerovan Sesrulebad miiCnia.4 sxva SemTxvevaSi, 

sasamarTlom miiCnia, rom xelSekrulebis amowurvis Semdeg damatebi-

Ti vadis daniSvna ar Seadgens kreditoris valdebulebas, radganac 

gamokveTilad da naTlad gansazRvruli dRe TavisTavad aRar saW-

iroebs Sexsenebas („dro afrTxilebs adamianis magivrad“). im SemTx-

vevaSi, Tu valdebulebis SesrulebisaTvis winaswar iyo SeTanxmebuli 

garkveuli dRe, xelSekrulebis SewyvetisaTvis ar aris saWiro Sex-

seneba, aseT SemTxvevaSi Sexseneba kreditoris uflebas da ara mov-

aleobas warmoadgens.5 

normis meore nawili xangrZlivi vadis damTavrebis wess adgens, 

kerZod, rodesac vada ramdenime kviras an ramdenime Tves moicavs.

kvira zogadad, SviddRiani drois monakveTisagan Sedgeba. vada 

kviriT ZiriTadad xelSekrulebiT, aseve zog SemTxvevaSi kanoniTac 

2 axvlediani, sk-is komentari, wigni I, mux.123, gv. 311.

3 Wanturia, sk-is komentari, wigni III, mux. 331, gv. 135.

4 saqarTvelos uzenaesi sasamarTlos 2011 wlis 2 dekembris # as-851-902-2011 ganCineba.

5  saqarTvelos uzenaesi sasamarTlos administracul saqmeTa palatis 2010 wlis 5 maisis 

# bs-1034-992(k-09) gadawyvetileba.

nunu kvantaliani muxli 123

3

4



711

ganisazRvreba (mag., 336, 2581, 279, 281, 282, 798, 817, 834). vadis erTi 

an ramdenime kviriT gansazRvrisas, kvira 7 dRiT unda gamoiTvalos, 

amasTan, kviris dasawyisad da Sesabamisad, damTavrebis dRed SeiZleba 

kviris nebismieri dRe dadgindes. ase magaliTad, Tu mxareebis SeTanx-

meba oTxSabaTs Sedga, xolo valdebuleba xelSekrulebis dadebidan 

erTi kviris vadaSi unda Sesruldes, vadis gamoTvla daiwyeba xuTSa-

baTidan da damTavrdeba momdevno xuTSabaTs 24 saaTze. vadis gamoT-

vlis aseTi wesi ver gavrceldeba iseT SemTxvevaze, rodesac xelSe-

krulebiT mxareebi kviras sxva garemoebiTac azusteben, magaliTad, 

samuSao kvira, romelic samuSaos Taviseburebidan gamomdinare, Sei-

Zleba Svid dRes ar moicavdes (saqarTvelos Sromis kodeqsi mux.13 II 

a, mux. 14).

Tve grigorianuli kalendriT 28-31-dRian drois monakveTs udris. 

TveebiT vadis gansazRvrisas, SesaZlebelia, vadad mieTiTos rogorc 

konkretuli odenoba (mag., xuTi Tve), aseve Tveebis Semcveli drois 

monakveTi — kvartali, naxevari weli an weliwadi. Tu vada TveebiT an 

misi Semcveli drois monakveTiT — kvartaliT an wliTaa dadgenili, 

normis Tanaxmad, vada bolo Tvis Sesabamis dRes damTavrdeba, anu 

Tu xuTi TviT gansazRvruli vada 18 ivliss daiwyo, 18 dekembers 

damTavrdeba. Tve, Cveulebriv, 4 kviras moicavs. amasTan, mxareTa Se-

Tanxmeba 4-kvirian vadaze, calsaxad erT Tveze SeTanxmebad ar unda 

ganimartos. ase magaliTad, Tu vadis dasawyisad aRebulia 2013 wlis 

1 marti, 4- kvirian vadaze SeTanxmebisas, igi 2013 wlis 29 marts das-

ruldeba, xolo 4-kviriani vadis erTTvian vadad miCnevisas, igive 

magaliTiT, vada 2013 wlis 1 aprils unda damTavrdes.

123 III muxli specialur regulacias iTvaliswinebs iseTi SemTx-

vevisTvis, rodesac Tveebis mixedviT gansazRvrul vadis bolo Tves 

Sesabamisi dRe aklia da vadis dasasrulad am Tvis bolo dRes adgens. 

ase magaliTad, Tu vadis dasawyisi 31 ianvaria, vada 28 Tebervals 

dasruldeba. amasTan, Tu vada 28 Tebervals iwyeba, vada 28 marts (da 

ara 30 marts) dasruldeba.6 amdenad, TveebiT gansazRvruli vadis ga-

moTvlisas, gadamwyveti mniSvnelobisaa, Tvis romel ricxvSi daiwyo 

vada da aqvs Tu ara vadis bolo Tves Sesabamisi ricxvi. 

kerZosamarTlebriv urTierTobebSi ar aris gamoricxuli, mxa-

reebi vadis damTavrebis Tveze ricxvis miuTiTeblad SeTanxmdnen, 

magaliTad, nasyidobis sagnis agvistos TveSi miwodebaze. aseT dros, 

vada agvistos Tvis bolo dRis 24 saaTze damTavrdeba.7 vadis kvar-

taliT, naxevari wliT an wliT gansazRvris SemTxvevebSic igive wesi 

gavrceldeba,8 anu kvartaliT vadis gansazRvrisas, vada mesame Tvis 

bolo dRes, naxevari wliT gansazRvrisas, meeqvse Tvis bolo dRes, 

6 Heinrichs, in Palandt BGB Komm, 66. Aufl., § 188, Rn. 2.
7 axvlediani, sk-is komentari, wigni I, mux.123, gv. 312.

8 saqarTvelos uzenaesi sasamarTlos 2011 wlis 1 oqtombris # as-649-610-2011 ganCineba.
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xolo wliT gansazRvrisas — 31 dekembris 24 saaTze damTavrdeba.

III. kavSiri samoqalaqo-saproceso kodeqsTan

samoqalaqo-saproceso kanonmdebloba, samoqalaqo kodeqsis 

msgavsad, gansazRvravs wlebiTa da TveebiT gansazRvruli vadis 

damTavrebis wess. amasTan, saproceso vadis damTavrebas mniSvnelovani 

samarTlebrivi Sedegi ukavSirdeba — kanoniT an sasamarTlos mier 

gansazRvrul vadaSi saproceso moqmedebis ganuxorcielebloba am 

moqmedebis Sesrulebis uflebas aqarwylebs (saqarTvelos samoqa-

laqo-saproceso kodeqsis mux. 61, 63).

nunu kvantaliani muxli 123
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muxli 124. cnebebi

1. naxevari weli niSnavs eqvsTvian vadas, kvartali _ samTvian vadas, 

romelic aiTvleba wlis dasawyisidan, xolo naxevari Tve _ TxuTmet-

dRian vadas. 

2. Tu vada Sedgeba erTi an ramdenime mTliani da naxevari Tvisagan, 

bolos unda gamoiTvalos TxuTmeti dRe.

SesaZlebelia, vada drois sxvadasxva monakveTiT ganisazRvros. 

vadis gamoTvlis gamartivebis mizniT, norma drois monakveTebis 

moculobas azustebs. normiT, naxevari weli eqvsi Tvis tolfasia. 

amasTan, igi SesaZlebelia, wlis nebismieri Tvidan aiTvalos, magal-

iTad, vadis naxevari wliT SeTanxmebis SemTxvevaSi, Tu vada iwyeba 1 

maiss, damTavrdeba 1 noembers. gansxvavebuli viTarebaa, Tu naxevari 

weli kanoniT an mxareTa SeTanxmebiT, mkacrad gansazRvruli dro 

an kalendaruli welia, magaliTad, kanonis Tanaxmad, ijaris xelSe-

krulebisTvis saijaro wlad iTvleba kalendaruli weli (606).

samoqalaqo kodeqsi kvartalis ganmartebas ar gvaZlevs. saerTo 

wesiT, kvartali kalendaruli wlis samTviani drois monakveTia, 

xolo kalendaruli weli oTxi kvartalisgan Sedgeba. saqarTvelos 

sagadasaxado kodeqsiT, kalendaruli weli moicavs oTx kvartals: a) 

1 ianvridan 31 martis CaTvliT _ I kvartali; b) 1 aprilidan 30 ivni-

sis CaTvliT _ II kvartali; g) 1 ivlisidan 30 seqtembris CaTvliT _ 

III kvartali; d) 1 oqtombridan 31 dekembris CaTvliT _ IV kvartali.1 

124-e muxlis Sesabamisad, kvartali samTvian vadas moicavs, romel-

ic aucileblad wlis dasawyisidan unda aiTvalos. Tu valdebuleba 

unda Sesruldes 2013 wlis mesame kvartalSi, vadis dasawyisad CaiT-

vleba 2013 wlis 1 ivlisi, xolo dasasrulad imave wlis 1 oqtomb-

eri. gansxvavebuli mosazrebiT2 aRniSnul magaliTze vada seqtembris 

Tvis bolos unda damTavrdes.

kanonis miznebisTvis, naxevari Tve ganisazRvreba 15 dRiT. Tve 

SeiZleba 28, 29, 30 an 31 dRisgan Sedgebodes, rasac naxevari Tvis 

daTvlisas mniSvneloba ar mieniWeba da naxevar Tved zustad 15 dRe 

miiCneva. ase magaliTad, Tu valdebulebis Sesrulebis vadad naxevari 

Tvea dadgenili, xolo vadis dasawyisad aRebulia 11 marti, vada 26 

marts damTavrdeba.

normis meore nawili iTvaliswinebs gamonakliss, rodesac vada 

erTdroulad moicavs naxevar da srul Tves an Tveebs. aseT SemTx-

vevaSi vada Tavdapirvelad TveebiT gamoiTvleba, Semdeg ki naxevari 

Tve daemateba. ase magaliTad, Tu vada ori TvenaxevriTaa gansaz-

Rvruli, vadis dasawyisi ki 2013 wlis 15 maisia, ori Tve 15 ivliss 

damTavrdeba, rasac daemateba naxevari Tve _ 15 dRe da sabolood, 

vada 30 ivliss damTavrdeba. 

1 saqarTvelos sagadasaxado kodeqsi, mux. 3 X.

2 axvlediani, sk-is komentari, wigni I, mux. 124. gv. 313.

1

2
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muxli 125. vadis gamoTvla vadis gagrZelebisas

vadis gagrZelebis SemTxvevaSi axali vada gamoiTvleba gasuli vadis 

damTavrebidan.

1. normis mizani

normis mizania dadgenili vadis gagrZelebisas vadis gamoTvlis 

saerTo wesis dadgena. norma germaniis samoqalaqo kodeqsis 190 par-

agrafis analogiuri Sinaarsisaa da kerZosamarTlebriv urTierTo-

bebSi gansazRvruli vadis gagrZelebas awesrigebs. 

gavrcelebuli mosazrebiT, dadgenilma vadam kerZosamarTlebri-

vi urTierTobis subieqtebisTvis dabrkoleba ar unda Seqmnas da mxa-

reebma, kanonis farglebSi, masze zemoqmedeba unda SeZlon. Sinaarso-

brivad, vadis gagrZeleba dadgenili vadis droSi gazrdaa, rac zog 

SemTxvevaSi orive mxaris interesSia. materialur-samarTlebrivad 

vadis gagrZeleba ZiriTadad mxareTa nebazea damokidebuli, Tumca 

misi aTvla 125-e muxliT dadgenili wesis Sesabamisad unda moxdes.

2. vadis gagrZelebis momenti. 

vadis gagrZelebasTan dakavSirebiT gasaTvaliswinebelia samoqa-

laqo kodeqsiT dadgenili imperatiuli akrZalvebi, ase magaliTad, 

514-e muxliT dadgenilia, rom gamosyidvis vada ar SeiZleba aRemate-

bodes aT wels. am vadis gagrZeleba dauSvebelia (514). 

vadis gagrZeleba dasaSvebia rogorc Tavdapirveli vadis peri-

odSic, aseve misi gasvlis Semdegac. amasTan, 124-e muxliT dadgeni-

li wesi gamoiyeneba mxolod vadis gagrZelebis SemTxvevisTvis. Tu 

gansazRvruli vadis nacvlad axali vada dgindeba, vadis aTvla 122-e 

muxliT unda ganxorcieldes. magaliTad, Tu nardobis saxelSekrule-

bo urTierTobaSi myofi pirebi axal garigebas dadeben Tavdapirveli 

xelSekrulebis msgavs sagansa da fasze. amasTan, vadis gagrZeleba 

gansxvavebul samarTlebriv Sedegebs iwvevs SromiT saxelSekrulebo 

urTierTobebSi (saqarTvelos Sromis kodeqsi, mux. 6, naw. 13).

3. axali vadis aTvla.

 

vadis gagrZelebisas samarTlebrivad mniSvnelovania axali 

(gagrZelebuli) vadis aTvlis wesi. normis Sesabamisad, axali vada 

gamoiTvleba gasuli vadis damTavrebidan. amdenad, axali vadis mim-

dinareoba iwyeba ara misi daTqmis, aramed pirveladi vadis gasv-

lis momentidan.1 ase magaliTad, Tu valdebulebis Sesrulebis vada 

mTavrdeboda 11 ivniss, xolo mxareebi mis gagrZelebaze SeTanxmdnen 

1 Bassenge, in Palandt BGB Komm., 56. Aufl., § 190, Rn. 1. 

1

2

3
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5

8 ivniss, axali vada aiTvleba ara 8 ivnisidan, aramed 11 ivnisidan. 

radgan Zveli da axali vada erT mTlianobas warmoadgens, mniSvnelo-

ba ara aqvs pirveladi vada mTavrdeboda Tu ara kviras an sxva uqme 

dRes,2 Sesabamisad, am SemTxvevaSi 127-e muxli ar gamoiyeneba.

axali vadis gansazRvrisas dro SeTanxmebulad iTvleba, Tu is 

gansazRvrulia kalendaruli TariRiT an ar aris kalendarulad 

gansazRvruli Tumca, damokidebulia konkretul samomavlo mov-

lenaze, rac naTlad da obieqturadaa gamoxatuli (mag., xval, ro-

gorc ki SesaZlebeli iqneba, aRdgomidan me-10 dRes, da sxva). amasTan, 

valdebul pirs SeuZlia valdebuleba gansazRvruli vadis pirvel, 

bolo an nebismier dRes, oRond miTiTebul periodSi Seasrulos.3 

4. kavSiri sxva normebTan.

vadis gagrZeleba gansxvavebul samarTlebriv Sedegebs iwvevs 

SromiT saxelSekrulebo urTierTobebSi (saqarTvelos Sromis kode-

qsi, mux. 6, naw. 13), Sesabamisad, gamoiyeneba specialuri norma.

aRsaniSnavia, rom vadis gagrZelebas samoqalaqo-saproceso kode-

qsic iTvaliswinebs, im gansxvavebiT, rom saproceso moqmedebis Ses-

rulebisTvis dadgenili vadis gagrZeleba mxolod im SemTxvevaSia 

dasaSvebi, Tu igi sasamarTlos mieraa dadgenili. rac Seexeba kanon-

iT dadgenil vadas, samoqalaqo-saproceso kodeqsiT dasaSvebia misi 

aRdgena (saqarTvelos samoqalaqo-saproceso kodeqsi, mux. 64-65).4 

amdenad, samoqalaqo saqmeTa ganxilvis dros, saproceso moqmedebeb-

is Sesrulebisas an/da procesualuri uflebebis ganxorcielebisaT-

vis dadgenili vadebis gagrZelebisas, gamoiyeneba mxolod samoqa-

laqo-saproceso kodeqsis Sesabamisi norma.

2 Bassenge, in Palandt BGB Komm, 56. Aufl., § 190, Rn. 1.
3 Schlechtriem/Schwenzer, Commentary on CISG, 3. Ed., 2010, Art. 33, p. 552-553.
4 liluaSvili, samoqalaqo-saproceso samarTali, gv.189-190.
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muxli 126. vadis gamoTvla Tveebis mixedviT 

1. Tu dro gansazRvrulia Tveebis an wlebis mixedviT imgvarad, rom 

ar aris saWiro maTi erTad gasvla, maSin Tve gamoiTvleba ocdaaTi 

dRiT, xolo weli _ samas samocdaxuTiT.

2. Tvis dasawyisad iTvleba Tvis pirveli dRe, Sua Tved _ Tvis meT-

xuTmete dRe, xolo Tvis dasasrulad _ Tvis bolo dRe. 

norma adgens vadis gamoTvlis specialur wess iseTi SemTxvevisT-

vis, rodesac dro Tveebis an wlebis mixedviTaa gansazRvruli. drois 

aseTi monakveTebiT vadis gansazRvrisas, misi regulacia mocemulia 

123-124-e muxlebSic, magram maTgan gansxvavebiT 126-e muxli awes-

rigebs vadis gamoTvlas maSin, rodesac Tveebis an wlebis erTad 

gasvla saWiro ar aris.

Tvis xangrZlivoba kalendarulad 28-31 dRes Seadgens. normis Se-

sabamisad Tve ocdaaTi dRiT gamoiTvleba im SemTxvevisTvis, rodesac 

Tveebis erTad gasvla saWiro ar aris.1 ase magaliTad, periodulad 

Sesasrulebeli nasyidobis xelSekrulebisTvis mxareebi SeiZleba Se-

Tanxmdnen, rom nasyidobis sagnis (100 tona marcvleulis) miwodeba 

aprilidan dekembramde nawil-nawil _ sami Tvis ganmavlobaSi ganxor-

cieldes. aseT SemTxvevaSi, valdebuleba SeTanxmebul, magram erT-

maneTis aramimdevar ivnisis, agvistosa da dekembris TveebSi SeiZleba 

Sesruldes.

weli (weliwadi) zogadad moicavs wlis dasawyisidan _ 1 ianvridan 

wlis dasasrulamde _ 31 dekembramde, uwyvet, 365 an 366 dRisgan Sem-

dgar periods (kalendaruli weli). saxelSekrulebo urTierTobebSi 

weliwadi zogjer miTiTebulia rogorc sameurneo weli, rac ZiriTa-

dad kalendarul wels emTxveva. sameurneo weli gamoiyeneba kanon-

iTac.2 kalendarul wels emTxveva saijaro welic.3 saxelSekrulebo 

urTierTobebSi weliwadad miiCneva aseve drois monakveTic, romel-

ic ar emTxveva kalendarul wels, magram 12 uwyvet Tves moicavs, 

magaliTad, SeTanxmebidan, 2011 wlis ivlisidan valis erT weliwad-

Si dabrunebis valdebuleba moicavs 2012 wlis ivlisamde 12- Tvian 

uwyvet periods. normis Sesabamisad ki, weli samas samocdaxuTi dRiT 

ganisazRvreba, im SemTxvevisTvis, rodesac maTi erTad gasvla saWiro 

ar aris. magaliTad, Tu moqmedeba 2012 wlidan 2015 wlamde ori wlis 

vadaSi unda Sesruldes, Sesrulebis vada 730 dRiT gamoiTvleba.

normis meore nawili Tvis monakveTebis martiv ricxobriv monacems 

gansazRvravs: Tvis dasawyisi Tvis pirveli dRea, Sua Tved Tvis meT-

xuTmete dRe miiCneva, xolo Tvis dasasrulad _ Tvis bolo dRe.

1 axvlediani, sk-is komentari, wigni I, mux. 126, gv. 314.

2 saqarTvelos kanoni mewarmeTa Sesaxeb mux. 91 IV, d.

3 saqarTvelos samoqalaqo kodeqsi, mux. 606 I.
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kanoni ar adgens wlis dasawyissa da dasasruls, Tumca igi normis 

meore nawilis analogiurad wlis pirveli da bolo dRiT SeiZleba 

ganisazRvros.4 

4  saq. uzenaesi sasamarTlos 2011 wlis 4 oqtombris #as-649-610-2011 ganCineba, susg samo-

qalaqo saqmeebze 2/2012, gv. 86-91.
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muxli 127. gamosasvleli da sadResaswaulo dReebi

Tu moqmedeba unda Sesruldes gansazRvrul dRes da es dRe an vadis 

bolo dRe emTxveva arasamuSao dRes an moqmedebis Sesrulebis adgilas 

gamocxadebul sadResaswaulo anda sxva gamosasvlel dReebs, maSin am 

dRis nacvlad gamoyenebul unda iqnes momdevno samuSao dRe.

norma arasamuSao da sadResaswaulo dReebSi vadis damTavrebisas 

moqmedebis Sesrulebis wess adgens. moqmedeba gulisxmobs rogorc 

kanoniT, aseve xelSekrulebiT vadis farglebSi gaTvaliswinebul 

Sesrulebas an moTxovnas (pretenziis wardgena, valis gadaxda, sam-

uSaoebis Sesruleba, informaciis gacema, frenSaizis mimRebisTvis 

moqmedebisagan Tavis Sekaveba, da sxva), romelsac gansazRvruli sa-

marTlebrivi Sedegi unda mohyves.

arasamuSao dRes mniSvneloba aqvs mxolod vadis damTavrebisaT-

vis.1 normis Sesabamisad, moqmedebis Sesrulebis dRe Tu arasamuSao 

dRes emTxveva, Sesrulebis dRed momdevno samuSao dRe CaiTvleba. 

amasTan, moqmedebis Sesrulebis adgilis mixedviT, arasamuSao da 

sadResaswaulo dReebi sxvadasxva regionSi SeiZleba gansxvavebuli 

iyos. moqmedebis Sinaarsis Taviseburebidan gamomdinare, moqmedeb-

is Sesrulebis adgilze SesaZlebelia samuSao dro gansxvavebulad 

dadgindes (mag., sazRvao, sahaero, sarkinigzo sadgurebsa da ter-

minalebSi). arasamuSao dRed, Cveulebriv, SabaTi da kvira miiCneva, 

Tumca SesaZlebelia, calkeul dawesebulebaSi (magaliTad, savaWro, 

sayofacxovrebo momsaxurebis da sxva msgavsi tipis dawesebuleba) 

aseTad kviris sxva dRec iyos arCeuli. 

sadResaswaulo anda sxva gamosasvleli — uqme dReebis zusti Camon-

aTvali kanoniT aris dadgenili. esenia: 1 da 2 ianvari _ axali wlis 

sadResaswaulo dReebi; 7 ianvari _ uflisa Cvenisa ieso qristes So-

bis dRe; 19 ianvari _ naTlisReba _ uflisa Cvenisa ieso qristes gacx-

adebis dRe; 3 marti _ dedis dRe; 8 marti _ qalTa saerTaSoriso dRe; 

9 aprili _ saqarTvelos saxelmwifoebrivi damoukideblobis aRdg-

enis aqtis miRebis dRe, saqarTvelos erovnuli erTianobis, samo-

qalaqo Tanxmobisa da samSoblosaTvis daRupulTa mogonebis dRe; 

saaRdgomo dReebi _ didi paraskevi, didi SabaTi, uflisa Cvenisa ieso 

qristes brwyinvale aRdgomis dRe; micvalebulTa moxseniebis dRe 

_ aRdgomis meore dRe, orSabaTi (TariRebi gardamavalia); 9 maisi _ 

faSizmze gamarjvebis dRe; 12 maisi _ saqarTvelos eklesiis, rogorc 

samociqulo saydris, damaarseblis _ wminda andria mociqulis xsen-

ebis dRe; 26 maisi _ saqarTvelos damoukideblobis dRe; 28 agvisto 

_ yovladwminda RvTismSoblis miZinebis dRe (mariamoba); 14 oqtomb-

eri _ mcxeTobis (sveticxovlobis, kvarTis dResaswaulis) dRe; 23 

noemberi _ giorgobis dRe (saqarTvelos Sromis kodeqsi, mux. 20). 

1 axvlediani, sk-is komentari, wigni I, mux.127, gv. 315.
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dawesebulebis saqmianobis specifikidan gamomdinare, SeiZleba aras-

amuSao dRed sxva nebismieri dRec ganisazRvros. magaliTad, Tuki 

maRazia sanitariuli samuSaoebis gamo daketilia, myidvelisTvis es 

dRe arasamuSaod CaiTvleba da amave maRaziaSi SeZenili nivTis saga-

rantio vada maRaziis pirvel samuSao dRes damTavrdeba.2

vinaidan vadis damTavrebis moments mniSvnelovani iuridiuli 

Sedegebi mohyveba, arasamuSao dReebTan mimarTebiT regulaciebs 

saerTaSoriso aqtebic iTvaliswinebs. saqonlis saerTaSoriso yid-

va-gayidvis xelSekrulebaTa Sesaxeb konvenciis 20 II muxlis Tanaxmad, 

aqceptisTvis dadgenil vadaSi oficialuri dasvenebebisa da aras-

amuSao dReebic moiazreba. problema SesaZloa warmoiSvas swored 

dasvenebis da arasamuSao dReebTan dakavSirebiT. kerZod, saerTaSo-

riso transaqciebSi xSiria SemTxveva, rodesac sxvadasxva arasamuSao 

da dasvenebis dRe qalaqebisa da regionebis mixedviT gansxvavebulia, 

Tumca 20 II 2 muxlis swored aRniSnul sakiTxs awesrigebs,3 romlis 

Tanaxmadac, Tu aqceptis Sesaxeb informacia oferents arasamuSao 

drois gamo ver Cabarda, maSin vada momdevno pirvel samuSao dRemde 

gadaiwevs. msgavs debulebas iTvaliswinebs vadebis gamoTvlis Sesaxeb 

evropuli konvenciis 5 muxlic.4

127-e muxlis Sesabamisad, arasamuSao dReebi moqmedebis Sesruleb-

is adgilis mixedviT SeiZleba dadgenilisgan gansxvavebuli iyos. 

aseT SemTxvevaSi, dainteresebulma pirma unda amtkicos, rom, damkv-

idrebuli wesiT, arasamauSao dRed miCneuli dRe (magaliTad, Saba-

Ti an kvira) moqmedebis Sesrulebis adgilzec arasamuSao dRea. ase 

magaliTad, sasamarTlo ganCinebiT dadginda, rom xelSekrulebiT 

SeTanxmebuli 48-saaTian vadaSi ganubaJebeli tvirTis miRebisTvis, 

sawinaaRmdegos damtkicebamde ivaraudeba, rom q. baqos sabaJo ter-

minalze SabaTi da kvira arasamuSao dRe ar aris.5 

2 axvlediani, sk-is komentari, wigni I, mux. 127, gv. 315.

3 Schlechtriem/Schwenzer, Commentary on CISG, 3. Ed., 2010, Art. 20, 356.
4  European Convention on the Calculation of Time-Limits (konvencia amJamad saqarTveloSi ratifi-

cirebuli ar aris). 

5 saq. uzenaesi sasamarTlo 2011 wlis 20 ivnisis # as-582-550-2011 ganCineba.
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Tavi meore

xandazmuloba

muxli 128. cneba. saxeebi

1. sxva pirisagan raime moqmedebis Sesrulebis an moqmedebisagan Tav-

is Sekavebis moTxovnis uflebaze vrceldeba xandazmuloba.

2. xandazmulobis vada ar vrceldeba:

a) pirad araqonebriv uflebebze, Tu kanoniT sxva ram ar aris gaT-

valiswinebuli;

b) meanabreTa moTxovnaze banksa da sxva sakredito dawesebulebeb-

Si Setanili anabrebis gamo.

3. xandazmulobis saerTo vada Seadgens 10 wels.

I. xandazmulobis arsi da mizani .................................................................. 720 

II. gamoyenebis sfero ..................................................................................... 721

III. xandazmulobis gamijvna sxva vadebisgan ............................................... 722

IV. kavSiri procesTan ................................................................................... 722

1. xandazmulobis samarTlebrivi Sedegi .............................................. 724

V. moTxovnebi, romlebzec xandazmuloba ar vrceldeba ............................... 724

1. piradi araqonebrivi uflebebi .......................................................... 725

2. meanabreTa moTxovna sakredito dawesebulebaSi

   Setanil anabrebze ............................................................................... 725

3. saziaro uflebis gauqmebis moTxovna ............................................... 726

4. sakuTrebis uflebis dacvis moTxovnis

   xandazmuloba ....................................................................................... 726

VI. saerTo vada .............................................................................................. 726

I. xandazmulobis arsi da mizani

Zveli qarTuli samarTlis ZeglebSi xandazmuloba drois gansaz-

Rvrul monakveTze miTiTebiT an drois sinonimebiT (xani, Jami) aris 

gamoyenebuli. rogorc samarTlebrivi termini, xandazmuloba qa-

rTul normatiul aqtebSi 1923 wlis saqarTvelos ssr samoqalaqo 

samarTlis kodeqsidan iRebs saTaves.1 „xandazmuloba“ samoqalaqo 

samarTalSi gamoxatavs im azrs, rom romelime urTierTobas, mdgo-

mareobas, movlenas adgili hqonda imdenad didi xnis win, rom xan-

grZlivi drois gasvla gansazRvruli saxiT gavlenas axdens pirTa 

uflebebsa da valdebulebebze.2 

sasarCelo xandazmulobaSi igulisxmeba dro, romlis ganmavloba-

Sic pirs, visi uflebebic darRveulia, SeuZlia moiTxovos Tavisi 

uflebis iZulebiT ganxorcieleba an dacva.3 amdenad, uflebadar-

1  lomiZe, xandazmuloba (terminis sakiTxisaTvis), samarTlisa da politikuri azrovnebis 

istoriis narkvevebi, wigni I, 2010, gv. 371-377.

2 axvlediani, sk-is komentari, wigni I, mux. 128, gv. 316.

3 iqve, gv. 317.
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Rveuli pirisaTvis uflebis dacva drois garkveul periodSia Ses-

aZlebeli, xolo am vadis gasvlis Sedegad moTxovna xandazmulad 

CaiTvleba, rac moTxovnis sasarCelo wesiT dacvas (materialurad, 

da ara procesualurad) gamoricxavs, garda im SemTxvevisa, rodesac 

valdebuli piri, xandazmulobis vadis gasvlis miuxedavad, Sesrule-

baze Tanaxmaa.

xandazmulobis mizani movalis dacva da drois gasvlis gamo mtki-

cebis sirTuleebisgan misi gaTavisuflebaa. daculia aseve movalis 

ndoba, rom moTxovnis uflebebi mis winaaRmdeg ar iqneba gamoyenebu-

li.4 uflebis sasarCelo wesiT dacvis droSi SezRudva ganpirobebu-

lia: 1. sasamarTlos mier faqtobrivi garemoebebis dadgenisa da 

dasabuTebuli gadawyvetilebis miRebis gamartivebiT; 2. samoqalaqo 

brunvis stabilurobis dacviT; 3. darRveuli uflebis dasacavad 

xangrZlivi drois manZilze zomebis miuRebloba, rogorc wesi, me-

tyvelebs imaze, rom dazaralebuli an ar aris sakmarisad dainter-

esebuli Tavisi uflebis ganxorcielebiT an ar aris darwmunebuli 

moTxovnis safuZvlianobaSi; 4. sasarCelo xandazmuloba xels uwyobs 

garigebiT nakisri valdebulebis Sesrulebas, TavianTi uflebebis 

realizaciis TvalsazrisiT, samoqalaqo brunvis monawileebis aqti-

urobis stimulirebas axdens, agreTve aZlierebs ormxriv kontrols 

valdebulebis Sesrulebaze.5 

II. gamoyenebis sfero

samoqalaqo kodeqsis zogadi nawiliT dadgenili xandazmulobis 

vadebis gamoTvlis wesi saerToa kerZo samarTlisaTvis da moqme-

debs rogorc samoqalaqo kodeqsiT gaTvaliswinebul, aseve Sromis, 

saavtoro, sakorporacio da sxva samarTlebrivi urTierTobebidan 

warmoSobil moTxovnebze. gamonakliss warmoadgens is SemTxvevebi, 

rodesac konkretuli urTierToba gansxvavebul wess adgens, Sesa-

bamisad, 2 I muxlis Tanaxmad, gamoiyeneba specialuri norma.6 

samoqalaqo kodeqsis zogad nawilSi gaTvaliswinebuli xandazmu-

lobis vadebis maregulirebeli normebi imperatiuli xasiaTisaa da 

savaldebuloa rogorc kerZo samarTlis subieqtebisTvis, aseve da-

vis momwesrigebeli organoebisTvis.

samoqalaqo kodeqsis zogadi nawiliT dadgenili xandazmulobis 

vadebi da maTi gamoTvlis wesi gamoiyeneba administraciul daveb-

Sic.7 

4 kropholeri, gsk-is saswavlo komentari, Targmani, gv. 94, 95.

5  saq. uzenaesi sasamarTlos praqtika sasarCelo xandazmulobasTan dakavSirebiT, Tbilisi, 

2009, gv.63

6  saq. uzenaesi sasamarTlos 2009 wlis 24 Tebervlis #as-959-1161-08 ganCineba, susg 

saqmeebze 10/2011, gv. 28.

7  saq. uzenaesi sasamarTlos administraciuli palatis 2011 wlis 1 martis # bs-1197-

1164(k-10) gadawyvetileba, 2011 wlis 4 oqtombris # bs-384-381(k-11) ganCineba da 2012 

wlis 28 dekembris # bs-1548-1527(k-11) ganCineba.
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III. xandazmulobis gamijvna sxva vadebisgan

 

xandazmulobis vadebis garda, kanoni adgens vadebs, ra droSic sa-

marTalurTierTobis subieqts SeuZlia uflebis dacva uSualod meo-

re mxares moTxovos. kerZosamarTlebriv urTierTobebSi valdebuli 

pirisadmi mimarTvis vada samarTalwarmoebis ekonomiurobis mizniTaa 

SemoRebuli da darRveuli uflebis aRdgenis sakiTxis mxareTa Soris 

nebayoflobiT mowesrigebas emsaxureba.8 aseTi vadebis aRsaniSnavad 

kanonSi gamoyenebulia termini Secilebis vada, sagarantio vada (653), 

reklamacia (698), pretenzia (495, 573) an zog SemTxvevaSi pirdapi-

ri miTiTebaa (1488) uflebamosili piris mier valdebuli pirisTvis 

moTxovnis wardgenis Taobaze. 

am vadebTan erTad kanoni zogjer pirdapir adgens moTxovnis iZu-

lebiT dakmayofilebis _ xandazmulobis vadebs (655,699), sxva SemTx-

vevaSi gamoiyeneba am urTierTobisTvis dadgenili xandazmulobis 

vadebi.

IV. kavSiri procesTan

 

xandazmuloba, rogorc darRveuli uflebis iZulebiT dacvis 

vada, mWidrodaa dakavSirebuli procesTan, vinaidan uflebis dacva 

sasamarTloSi sasarCelo wesiT xorcieldeba.

sarCeli warmoadgens uflebis dacvis saproceso saSualebas,9 xolo 

xandazmuloba dacvis am saSualebis gamoyenebis vadaa.10 moTxovnis 

xandazmuloba sarCelis warmoebaSi miRebaze uaris Tqmis safuZvels 

ar warmoadgens11 da igi sarCelis warmoebaSi miRebis winapirobad 

ar miiCneva.12 aRniSnuls ganapirobebs is garemoeba, rom kreditors 

(mosarCeles) SeuZlia, xandazmulobis sawinaaRmdego faqtebze (xan-

dazmulobis vadis SeCerebisa da Sewyvetis garemoebebze) miuTiTos da 

moTxovnis iZulebiT aRsrulebaze idaos. sasamarTlo uflebamosilia, 

mxolod saqmis arsebiTi ganxilviT, xandazmulobis damadasturebel 

da gamomricxav garemoebaTa damdgeni mtkicebulebebis srulyofili 

gamokvleviTa da urTierTSejerebis Sedegad daadginos, xandazmulia 

Tu ara moTxovna. amavdroulad, dispoziciurobis principidan gamom-

dinare, mopasuxes SeuZlia cnos sarCeli _ daeTanxmos xandazmuli 

moTxovnis Sesrulebas (samoqalaqo-saproceso kodeqsis 3.2 muxli). 

xandazmulobis vadis gasvla spobs uflebis iZulebiT ganxorciel-

ebis SesaZleblobas materialuri da ara procesualuri Tvalsazris-

iT. xandazmulobis vadis gasvlis miuxedavad moTxovna ganxilul unda 

8  saq. uzenaesi sasamarTlos praqtika sasarCelo xandazmulobasTan dakavSirebiT, Tbilisi, 

2009..

9 liluaSvili, samoqalaqo saproceso samarTali, Tbilisi, 2005, gv. 288.

10 ZlieriSvili, xandazmulobis vadebis gavlena sarCelze, Tbilisi, 1997, gv. 9.

11 saqarTvelos samoqalaqo saproceso kodeqsis 186-e muxli.

12 liluaSvili, samoqalaqo saproceso samarTali, Tbilisi, 2005, gv. 289-295.

nunu kvantaliani
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iqnes da Tu gamoirkveva, rom ar arsebobs xandazmulobis vadis SeCer-

ebis an Sewyvetis safuZvlebi, moTxovna ar dakmayofildeba.13 

amdenad, sasamarTlo uflebamosilia, mxolod saqmis arsebiTi 

ganxilviT, xandazmulobis damadasturebel da gamomricxav garemoe-

baTa damdgeni mtkicebulebebis srulyofili gamokvleviTa da ur-

TierTSejerebis Sedegad daadginos, xandazmulia Tu ara moTxovna. 

amasTan, Tu valdebuli piri SesagebliT xandazmulobaze preten-

zias ar acxadebs, miuxedavad imisa, moTxovna safuZvliania Tu ara, 

sasamarTlos gadawyvetileba xandazmuli moTxovnis dakmayofileba-

ze uaris Tqmis Sesaxeb sakmarisia, daeyrdnos mxolod xandazmulobis 

faqtis dadgenas, vinaidan xandazmuloba moTxovnas materialur-sa-

marTlebrivad spobs.

rac Seexeba sasarCelo xandazmulobis gamoTvlis wess, aRniSnuls, 

sasamarTlo praqtikiT, swored sasamarTlo adgens, magaliTad, 

Tu saqmis garemoebebidan irkveva, rom xandazmulobis vadis dena 

Sewyvetili iyo, sasamarTlom gadawyvetileba aRniSnulis gaTval-

iswinebiT unda miiRos, Tundac mxare am sakiTxs ar ayenebdes.14

moTxovnis xandazmuloba faqtia da ara samarTlebrivi kvalifik-

acia, Sesabamisad, masze miTiTebiT sarCelis uaryofa mxolod mova-

lis (mopasuxis) uflebaa, rac samoqalaqo procesis SejibrebiTobis 

principidan gamomdinare, gamoricxavs am sakiTxis sasamarTlos ini-

ciativiT gamokvlevas. 

amrigad, sasamarTlo moTxovnis xandazmulobas ikvlevs mxolod 

im SemTxvevaSi, Tu mopasuxe piradad an kanoniT Sesageblis ward-

genaze uflebamosili piris meSveobiT15 moTxovnis xandazmulobis 

safuZvliT sasarCelo moTxovnas saTanado wesiT wardgenili pasuxiT 

(Sesagebeli) uaryofs.

sasarCelo moTxovnis xandazmulobaze arasaTanado mopasuxis 

miTiTebas samarTlebrivi Zala ar aqvs.

miuxedavad imisa, rom davaze miRebuli sasamarTlo gadawyvetile-

ba gavlenas axdens saqmeSi damoukidebeli sasarCelo moTxovnis gare-

Se mopasuxis mxareze CarTul mesame pirebze, am pirTa mier moTxovnis 

xandazmulobaze miTiTebas mopasuxis amave Sinaarsis Sesageblis ga-

reSe, sarCelze uaris Tqmis uflebis ararsebobis gamo,16 iuridiu-

li Zala ar unda mieniWos. amasTan, praqtikuli TvalsazrisiT, aseTi 

miTiTeba damoukidebeli sasarCelo moTxovnis gareSe mopasuxis mxa-

reze CarTul mesame pirisaTvis Tavdacvis saSualebas warmoadgens 

mis winaaRmdeg wardgenil regresul moTxovnebze (magaliTisTvis 

Sead. 706).

13 axvlediani, sk-is komentari, wigni I, 2001, gv. 317.

14  saq. uzenaesi sasamarTlos praqtika sasarCelo xandazmulobasTan dakavSirebiT, Tbi-

lisi, 2009, gv. 6.

15 saqarTvelos samoqalaqo-saproceso kodeqsis 93-101-e muxlebi.

16 saqarTvelos samoqalaqo-saproceso kodeqsis 85-e muxli.
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samoqalaqo samarTalwarmoebaSi uflebamonacvlis17 CarTvis SemTx-

vevaSi, Tuki procesSi monawile mopasuxem, romelic uflebamonacv-

lem Secvala, moTxovnis xandazmulobaze Sedaveba ukve ganaxorcie-

la, am sakiTxze uflebamonacvlisagan xelaxali Sesageblis wardgena 

aucilebeli ar aris.

samoqalaqo-saproceso kodeqsis danawesebidan gamomdinare, xan-

dazmulobaze mopasuxis Sesagebeli, rogorc wesi, wardgenil unda 

iqnes pirveli instanciis sasamarTloSi, werilobiTi formiT.18 ga-

monaklisi viTarebaa, rodesac davis pirvel instanciaSi ganxilvi-

sas, sasamarTlo gadawyvetilebiT sarCelSi miTiTebul samarTle-

briv kvalifikacias cvlis da mopasuxes xandazmulobaze miTiTebiT 

sarCelisgan Tavdacvis saSualeba ar eZleva. aseT SemTxvevaSi, saapel-

acio sasamarTloSi xandazmulobaze Sesagebeli dasaSvebad miiCneva.19 

mopasuxeTa savaldebulo saproceso Tanamonawileobisas20 xandaz-

mulobaze Sesageblis ufleba nebismier mopasuxes aqvs21 da misi Sede-

gi saerToa yvela mopasuxisaTvis, miuxedavad imisa, damoukideblad 

wardgenil SesagebelSi sxva mopasuxeebic uTiTeben Tu ara moTxovnis 

xandazmulobis faqtze. 

arasavaldebulo Tanamonawileobis dros22 moTxovna xandazmulad 

miiCneva mxolod im mopasuxis mimarT, romelic SesagebliT sasarCe-

lo moTxovnas xandazmulobis faqtze miTiTebiT uaryofs.

moTxovnis xandazmulobis faqtis miTiTebisa da mtkicebis tvirTi 

mimTiTebel subieqts (rogorc wesi, mopasuxes) ekisreba. mowinaaRm-

dege mxarem unda amtkicos moTxovnis vadaSi wardgenis, xandazmulo-

bis SeCerebis an Sewyvetis faqti.

1. xandazmulobis samarTlebrivi Sedegi

xandazmuloba iwvevs ara moTxovnis uflebis gauqmebas, aramed 

aniWebs movales myar uflebas, uari Tqvas valdebulebis Sesrule-

baze.23,24 

V. moTxovnebi, romlebzec xandazmuloba ar vrceldeba

xandazmuloba mxolod moTxovnebze vrceldeba,xolo absolutu-

ri uflebebis dacva xandazmulobis safuZvliT uaryofili ver iq-

neba.

17 saqarTvelos samoqalaqo-saproceso kodeqsis 92-e muxli.

18 saqarTvelos samoqalaqo-saproceso kodeqsis 201-e, 380-e, 407-e muxlebi.

19 saq. uzenaesi sasamarTlos 2013 wlis 25 martis #as-1350-1275-2012 ganCineba.

20 saqarTvelos samoqalaqo-saproceso kodeqsis 86-e „a“ muxli.

21 ix. mux. 466 koment.

22 saqarTvelos samoqalaqo-saproceso kodeqsis 86-e „b“ da „g“muxli.

23 kropholeri, gsk-is saswavlo komentari, Targmani, gv. 95.

24 ix. mux. 144 koment.
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1. piradi araqonebrivi uflebebi

normis Sesabamisad, xandazmuloba ar vrceldeba pirad araqone-

briv uflebebze, Tu kanoniT sxva ram ar aris gaTvaliswinebuli. aseT 

moTxovnaTa ricxvs miekuTvneba me-18 muxliT gaTvaliswinebuli sax-

elis tarebis, pativisa da Rirsebis, piradi cxovrebis saidumloebis, 

piradi xelSeuxeblobis an saqmiani reputaciis Selaxvis dasacavad 

aRZruli moTxovnebi. norma moicavs nawarmoebis avtorisa (avtoro-

bis uflebis, saxelis (fsevdonimis, anonimis) uflebis, nawarmoebis 

xelSeuxeblobis uflebisa da reputaciis pativiscemis uflebebi) da 

Semsruleblis (saxelis ufleba da reputaciis pativiscemis ufleba), 

aseve maTi memkvidreebis25 araqonebriv uflebebs, amasTan, avtoris 

araqonebriv uflebaTa uvado dacva saqarTvelos saavtoro da mo-

mijnave uflebaTa Sesaxeb kanonis specialuri mowesrigebis sagans 

warmoadgens.26 

araqonebrivi uflebebi konstituciiT garantirebul ZiriTad 

uflebebs ganekuTvneba27 da maTi uvado dacva am uflebaTa maRali 

xarisxiTaa ganpirobebuli.

normisgan gansxvavebuli wesia gaTvaliswinebuli ciliswameb-

is SemTxvevaSi uflebis iZulebiT dacvis vadasTan dakavSirebiT. am 

SemTxvevaSi, sityvisa da gamoxatvis Tavisuflebis Sesaxeb saqarT-

velos kanonis me-19 muxliT, sarCeli sasamarTloSi wardgenil unda 

iqnes 100 dRis ganmavlobaSi mas Semdeg, rac piri gaecno an SeeZlo, 

rom gascnoboda gancxadebas.28 me-18 muxlSi 2004 wlis 24 ivniss ganx-

orcielebuli cvlilebis Sedegad, ciliswamebis _ arsebiTad mcdari 

informaciis Semcveli da pirisaTvis zianis mimyenebeli, misi saxe-

lis gamtex gancxadebaze davis SemTxvevaSi gamoiyeneba „sityvisa da 

gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanoniT dadgenili 

wesebi.29 

2. meanabreTa moTxovna sakredito dawesebulebaSi Setanil anabrebze

normiT droSi SeuzRudavia meanabreTa moTxovna banksa da 

sxva sakredito dawesebulebebSi Setanili anabrebis gamo, rac ga-

mowveulia am urTierTobaTa xangrZlivi xasiaTis gamo.30 maTze 

sasarCelo xandazmuloba imis gamo ar vrceldeba, rom kanonmdebels 

surs damatebiTi garantiebiT uzrunvelyos meanabreebi, rac Tavis 

25 saq. uzenaesi sasamarTlos didi palatis 2002 wlis 3 ianvris # 3k/35-02 ganCineba.

26  saqarTvelos saavtoro da momijnave uflebaTa Sesaxeb kanonis me-17, 33-e, 35-e da 57-e 

muxlebi.

27 saqarTvelos konstituciis me-17, 23-e muxlebi.

28 sityvisa da gamoxatvis Sesaxeb saqarTvelos kanonis me-19 muxli.

29  saqarTvelos uzenaesi sasamarTlos 2012 wlis 20 Tebervlis № as-1278-1298-2011gad-

awyvetileba.

30 axvlediani, sk-is komentari, wigni I, mux. 129, gv. 318.
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mxriv, gazrdis Tavisufali Tanxebis sabanko angariSebze ganTavsebis 

mimzidvelobas.31 

3. saziaro uflebis gauqmebis moTxovna

garda 128-e muxlSi miTiTebuli CamonaTvalisa, 968-e muxliT, xan-

dazmulobas ar eqvemdebareba saziaro uflebis gauqmebis moTxovna.32 

4. sakuTrebis uflebis dacvis moTxovnis xandazmuloba

miuxedavad imisa, rom norma ar uTiTebs sakuTrebis uflebis uva-

do dacvaze, sasamarTlo praqtika am uflebis vindikaciuri da nega-

toruli sarCelebiT dacvaze xandazmulobas, sakuTrebis uflebis 

absoluturi bunebidan gamomdinare, ar avrcelebs.33 sasamarTlo 

praqtikiT, xandazmulobis sagani aris fardobiTi ufleba da ara ab-

soluturi ufleba, Sesabamisad, absolutur uflebaze xandazmulo-

ba ar vrceldeba.34 

normiT dadgenili gamonaklisis regulirebis sferos gafarToeba 

da misi gavrceleba e.w. absoluturi batonobis uflebebze, udavod 

logikuri da mizanSewonilia.35 sxva mosazrebiT, xandazmuloba ar 

vrceldeba sakuTrebis uflebaze: mesakuTre maradiulad rCeba me-

sakuTred, magram xandazmuloba vrceldeba mesakuTris savindikacio 

moTxovnaze.36 

sakuTrebis uflebis SenarCuneba nivTze, misi mflobelobisa da 

sargeblobis uvadod gamoricxviT, eWvqveS ayenebs uflebis am saxiT 

arsebobis mizanSewonilobas.

VI. saerTo vada

saerTo xandazmulobis vada moTxovnis wardgenisaTvis Seadgens aT 

wels. moTxovnis saerTo vadis dadgena ganpirobebulia im garemoe-

biT, rom kreditoris mxridan moTxovnis uflebis mimniWebeli gare-

moebebis Sesaxeb codnis (an uxeSi gaufrTxileblobiT _ arcodnis) 

subieqturi kriteriumi ar iwvevdes zianis anazRaurebis moTxovnis 

uflebis faqtobriv xandazmulobauunarobas.37 moTxovnis droSi Sez-

Rudva samoqalaqo brunvasa da kerZosamarTlebriv urTierTobaTa 

31  saq. uzenaesi sasamarTlos praqtika sasarCelo xandazmulobasTan dakavSirebiT, Tbi-

lisi, 2009, gv. 4.

32 ix. mux. 968 koment.

33  saq. uzenaesi sasamarTlos praqtika sasarCelo xandazmulobasTan dakavSirebiT, Tbili-

si, 2009, gv. 16.

34 saq. uzenaesi sasamarTlos 2012 wlis 12 ivlisis # as 146-140-2012 ganCineba.

35 CaCava, moTxovnisa da moTxovnis safuZvlebis konkurencia, 2011, gv. 154.

36 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 121.

37 kropholeri, gsk-is saswavlo komentari, gv. 96.
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stabilurobas emsaxureba.

kanonis es danawesi gamoiyeneba im moTxovnebisTvis, romelTa 

dacvis specialuri (ufro xangrZlivi (mag., 920-e muxliT fasiani qaR-

aldebidan gamomdinare moTxovnebisTvis drois ufro meti monakveTi 

_ 30 welia dadgenili) an mokle) vada kanoniT dadgenili ar aris. 

samoqalaqo kodeqsi ar gansazRvravs maqsimalur vadas, romlis 

ganmavlobaSic SesaZlebelia naCuqari nivTis ukan gamoTxovis ganx-

orcieleba 530-e muxliT gaTvaliswinebuli safuZvlis arsebobisas. 

miuxedavad aseTi formulirebisa, cxadia, rom kanonmdeblis neba ar 

SeiZleba ganimartos imgvarad, TiTqos mCuqeblis mZime mdgomare-

obaSi aRmoCenis SemTxvevaSi warmoSobili Cuqebis sagnis gamoTxovis 

moTxovna droSi ar aris SezRuduli.38 nivTis gamoTxovis moTxovna 

530-e muxlSi miTiTebuli winapirobebis garda, damatebiT SezRudvas 

unda daeqvemdebaros da ganxorcielebadi iyos mxolod gansazRvru-

li vadis ganmavlobaSi.39 am SemTxvevaSi saerTo vadis gamoyenebis miz-

anSewoniloba cxadia da naCuqari nivTis gamoTxova aTwliani xandaz-

mulobis vadaSi unda ganxorcieldes.40 

iSviaT SemTxvevaSi, moTxovnebisTvis xandazmulobis saerTo vadis 

gamoyenebis Taobaze, kanoni pirdapir uTiTebs (1489-1490).

xandazmuloba, rogorc moTxovnis iZulebiT dacvis vada, gansx-

vavdeba kontrahentebis urTierTSedavebis vadebisgan. zog SemTx-

vevaSi kanoni iTvaliswinebs ara uflebis iZulebiT dacvis moTxovnis 

vadebs, aramed adgens dainteresebuli piris mier mxolod meore mx-

aris winaSe uflebis darRvevis Taobaze Sedavebis vadas. aseT SemTx-

vevaSi, gamoiyeneba xandazmulobis saerTo aTwliani vada, Tu kanoni 

amgvari moTxovnisaTvis gansxvavebul wess ar adgens (mag., 663). 

am TvalsazrisiT sayuradReboa baTil garigebebze Secilebis 

normebi. vinaidan 59-e muxlis meore punqtis Tanaxmad, Secileba xor-

cieldeba xelSekrulebis meore mxaris mimarT, uflebadarRveul-

ma pirma kanoniT gansazRvrul vadebSi (79, 84, 89) Secileba unda 

ganaxorcielos meore mxaris mimarT. rac Seexeba uflebis iZulebiT 

dacvis xandazmulobas, moTxovna saerTo, aTi wlis vadaSi unda iqnes 

wardgenili.41 

uflebis dacvis vadebi gansazRvruli ar aris usafuZvlo gam-

didrebidan warmoSobil moTxovnebzec. sasamarTlo praqtikiT, 

vinaidan usafuZvlo gamdidreba aris garigebis baTilobis, misi 

ararsebobis an Sewyvetis Sedegi, anu, es ar aris calke, izolirebuli 

samarTlebrivi urTierToba, aramed mibmulia xelSekrulebaze, aseT 

38  CaCava, moTxovnisa da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, dis., 2010, 

gv. 162.

39  ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba, 

2010, gv. 258.

40 ix. mux. 530-e koment.

41 zoiZe, sk-is komentari, wigni I, mux. 78, 85, gv. 236, 245.
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moTxovnaze unda gavrceldes xandazmulobis xelSekrulebis mi-

marT moqmedi, da ara saerTo vada, radganac am SemTxvevaSi moTxovna 

pirdapiraa dakavSirebuli xelSekrulebasTan.42 aRsaniSnavia, rom mi-

uxedavad am poziciisa, calkeul SemTxvevebSi usafuZvlo gamdidre-

bidan warmoSobil moTxovnebze davis gadawyvetisas gamoyenebulia 

xandazmulobis aTwliani vada.43

aRniSnulTan dakavSirebiT mniSvnelovania imis gaTvaliswineba, 

rom piris usafuZvlo gamdidreba mxolod baTili garigebis Sedegi 

ar aris (mag. xelyofis kondiqcia _ 982-985), amavdroulad, garigebis 

baTiloba garigebas iuridiuli Zalis armqoned, ararad aqcevs, rac 

gamoricxavs usafuZvlo gamdidrebis kavSirs baTil xelSekrule-

basTan.

ucilod baTili garigeba ver warmoSobs Sedegebs misi arsebobis 

„verc erT“ etapze44, xolo sacilo garigeba baTilia misi dadebis 

momentidan, Tu Secilebaze uflebamosili piri Secilebis nebas ga-

moavlens. amasTan, Secileba kanoniT gaTvaliswinebul vadebSi meore 

mxa ris („Secilebis adresatis“45) mimarT da ara sasamarTloSi sarCe-

lis wardgeniT unda ganxorcieldes.

xandazmuli moTxovna sasamarTlos gadawyvetilebiT moTxovnis 

xandazmulobis faqtis Sedegad, xolo Secilebis uflebis ganuxor-

cieleblobisas _ am uflebis gamouyeneblobis safuZvelze ar dakmay-

ofildeba. amavdroulad, xandazmulobisgan gansxvavebiT, Secilebis 

uflebis gamouyeneblobisas, uflebamosil pirs SeuZlia, kerZosa-

marTlebrivi urTierTobis farglebSi sxva safuZvliT idavos. Sesa-

bamisad, Secilebis vada da xandazmulobis vada erTmaneTisagan mkac-

rad gamijnuli institutebia.

42  saq. uzenaesi sasamarTlos praqtika sasarCelo xandazmulobasTan dakavSirebiT, Tbili-

si, 2009, gv. 13; Sdr. saq. uzenaesi sasamarTlos 2013 wlis 1 martis #as-1570-1473-2012 

ganCineba.

43 saq. uzenaesi sasamarTlos 2010 wlis 9 ivlisis # as-347-323-2010 ganCineba.

44 kereseliZe, uzogadesi cnebebi, 2009, gv.263

45 iqve, gv.361-363
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muxli 129. saxelSekrulebo moTxovnaTa xandazmulobis vada

1. saxelSekrulebo moTxovnebis xandazmulobis vada Seadgens sam 

wels, xolo uZrav nivTebTan dakavSirebuli saxelSekrulebo moTx-

ovnebisa _ eqvs wels.

2. xandazmulobis vada im moTxovnebisa, romlebic warmoiSoba peri-

odulad Sesasrulebeli valdebulebebidan, sami welia.

3. calkeul SemTxvevebSi kanoniT SeiZleba gaTvaliswinebul iqnes 

xandazmulobis sxva vadebic.

I. normis mizani ..............................................................................................729

II. xandazmulobis specialuri vadebi .........................................................730

I. normis mizani

normis mizania specialuri xandazmulobis vadebis gansazRvra da 

gamoiyeneba mxolod saxelSekrulebo urTierTobebSi warmoSobili 

moTxovnebis mimarT.1 saxelSekrulebo moTxovnebis standartuli sam-

wliani xandazmulobis vada zogadia da gamoiyeneba yvela saxelSe-

krulebo moTxovnebisaTvis, Tu kanoniT specialuri vada ar aris 

gaTvaliswinebuli (mag., 655, 663).2

amave normiT gaTvaliswinebulia gamonaklisi uZrav nivTebTan da-

kavSirebuli saxelSekrulebo moTxovnebisTvis, romelic eqvsi wliT 

ganisazRvreba da igi gamoiyeneba uZrav nivTze sakuTrebis uflebis 

dadgenis, uflebis gadacemisa an gauqmebis moTxovnebisTvis. 

amasTan, saqarTvelos uzenaesi sasamarTlos praqtikiT uZrav 

nivTze sakuTrebis uflebis vindikaciuri da negatoruli sarCel-

ebiT dacvaze xandazmulobas, sakuTrebis uflebis absoluturi 

bunebidan gamomdinare, ar avrcelebs.3 

gasaTvaliswinebelia, rom uZrav nivTebTan dakavSirebuli sax-

elSekrulebo moTxovnebis eqvswliani vada, miuxedavad imisa, rom 

xelSekrulebis obieqti uZravi nivTia, ar gamoiyeneba saxelSekrule-

bo urTierTobidan warmoSobili im moTxovnebis mimarT, romelTa 

safuZvels, ama Tu im kerZosamarTlebrivi urTierTobidan gamomdin-

are, valdebulebis Seusrulebloba warmoadgens. magaliTad, uZravi 

nivTis ijaris an qiravnobidan gamomdinare qiris, ijaris an sxva sax-

elSekrulebo pirobebis Sesrulebis moTxovnebze zogadi an am ur-

TierTobisTvis gaTvaliswinebuli specialuri xandazmulobis vadebi 

1  saq. uzenaesi sasamarTlos 2011 wlis 4 oqtombris # as-649-610-2011 ganCineba, susg samo-

qalaqo saqmeebze 2/2012, gv. 86-91.

2 saq. uzenaesi sasamarTlos 2013 wlis 3 ianvris # as-1321-1247-2012 ganCineba.

3  saqarTvelos uzenaesi sasamarTlos praqtika sasarCelo xandazmulobasTan dakavSire-

biT, Tbilisi, 2009, gv. 16.

1

2

3

4
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gamoiyeneba. 

specialuri mowesrigebis sagans warmoadgens periodulad Sesas-

rulebeli valdebulebebidan warmoSobili moTxovnebi, romlisTvi-

sac xandazmulobis samwliani vadaa gaTvaliswinebuli. valdebulebis 

periodulad, drois gansazRvrul SualedebSi (mag., yovelTve, kvar-

talSi erTxel, Tvis konkretulad gansazRvrul kalendarul dRes) 

Sesrulebis dadgena moTxovnis uflebas calkeulad, yoveli Ses-

rulebisaTvis damoukideblad warmoSobs da Sesabamisad, xandazmu-

lobis vadac konkretuli Sesrulebis darRvevidan aiTvleba.

valdebulebis erTdrouli an nawil-nawil Sesruleba mxareTa Se-

Tanxmebaze (nasyidoba gadaxdis ganvadebiT _ 507) an Sesasrulebeli 

valdebulebis arszea (mag., sarCos, pensiis, xelfasis gadaxdis moTx-

ovnis ufleba) damokidebuli.

Tu kreditori Tanaxmaa, movales SeuZlia valdebuleba nawil-naw-

il (nawilobrivi Sesruleba) Seasrulos xelSekrulebis dadebis Sem-

degac (378). 

gansazRvruli periodebiT Sesasrulebeli valdebulebebis xan-

dazmulobis vadis aTvla garkveuli specifikiT xasiaTdeba. aseT 

SemTxvevaSi, TiToeuli Sesrulebis darRveva cal-calke warmoSobs 

moTxovnis uflebas da aseTi moTxovnis xandazmulobis vada sami 

welia.4 amgvar moTxovnebze SesaZlebelia mxolod sarCelis aRZvram-

de bolo sami wlis kuTvnili Tanxis anazRaureba.5 vadis gamoTvlis 

aRniSnuli wesi zogadia da gamoiyeneba gansazRvruli periodebiT 

Sesasrulebel valdebulebaTa mimarT. amasTan, kanoniT SeiZleba ga-

monaklisi wesi dadgindes (656). 

mniSvnelovania, rom xandazmulobis vadis aseTi gamoTvla dawese-

bulia mxolod iseTi SemTxvevisTvis, rodesac gansazRvrulia val-

debulebis calkeuli nawilis (moqmedebis) Sesrulebis konkretuli 

dro.6 

129-e muxlis meore nawiliT dadgenili xandazmuloba gamoiyeneba 

sasamarTlo gadawyvetilebiT dadasturebul im moTxovnaTa mimarT, 

Tu dadastureba Seexeba periodulad ganmeorebad moqmedebebs (ix. 

142.2 komentari).

II. xandazmulobis specialuri vadebi

kerZosamarTlebriv urTierTobaTa Taviseburebebidan gamomdin-

are, kanoniT SeiZleba saxelSekrulebo moTxovnaTa xandazmulobis 

specialuri vadebic dadgindes.

4 axvlediani, sk-is komentari, wigni I, mux. 129, gv. 319.

5  saqarTvelos uzenaesi sasamarTlos praqtika sasarCelo xandazmulobasTan dakavSire-

biT, Tbilisi, 2009, gv.63; Sdr. mux. 1235.

6 saq. uzenaesi sasamarTlos 2010 wlis 3 Tebervlis # as-1014-1286-09 ganCineba.
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xandazmulobis specialuri vadebis arseboba gamoricxavs 129-e 

muxliT gaTvaliswinebuli xandazmulobis zogadi vadebis gamoyene-

bas da moTxovna mxolod specialur vadaSia gansaxorcielebeli.

specialuri vada zogadi vadebisagan gansxvavebul mcire (mag., 

663-e muxliT turistis moTxovnis xandazmulobis vada Seadgens 

eqvs Tves) an xangrZliv (mag., 920-e muxliT fasiani qaRaldebidan ga-

momdinare moTxovnebis xandazmulobis vada Seadgens ocdaaT wels) 

dros SeiZleba adgendes. saxelSekrulebo moTxovnaTa xandazmulo-

bis vadebis drois rogorc mcire, ise xangrZlivi periodiT gansaz-

Rvra ganpirobebulia saxelSekrulebo urTierTobaTa TaviseburebiT 

da mizani uflebis efeqturad dacvaSia. ase magaliTad, 655-e mux-

liT nardobis xelSekrulebiT gaTvaliswinebuli Sesrulebis naklis 

gamo SemkveTma moTxovna erTi wlis manZilze unda waradginos, xolo 

Tu Sesruleba nagebobas Seexeba, Sesrulebis naklis gamo moTxovnis 

wardgena Sesrulebuli samuSaos miRebidan xuTi wlis ganmavlobaSia 

SesaZlebeli.

muxli 129 nunu kvantaliani
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muxli 130. xandazmulobis vadis dawyeba

xandazmuloba iwyeba moTxovnis warmoSobis momentidan. moTxovnis 

warmoSobis momentad CaiTvleba dro, roca pirma Seityo an unda Seetyo 

uflebis darRvevis Sesaxeb.

I. normis mizani da gamoyenebis sfero ........................................................ 732

II. kavSiri procesTan .................................................................................... 734

I. normis mizani da gamoyenebis sfero

norma adgens uflebamosili piris moTxovnis xandazmulobis vadis 

aTvlis dasawyisis standartul wess. normiT gansazRvruli wesi 

saerToa kerZosamarTlebriv urTierTobebidan warmoSobili moTx-

ovnisaTvis, garda im SemTxvevisa, rodesac kanoniT vadis denis gansx-

vavebuli wesia dadgenili. norma aregulirebs moTxovnis warmoSobis 

momentis gansazRvris winapirobebs.

xandazmulobis vadis swori gamoTvlisaTvis arsebiTia, zustad 

dadgindes moTxovnis warmoSobis dro. normis Tanaxmad, igi pirisTvis 

misi uflebis darRvevis Sesaxeb faqtis Setyobis moments emTxveva, 

garda im SemTxvevisa, rodesac kanoni xandazmulobis vadis aTvlis 

dasawyisad ama Tu im faqtis warmoSobis dros adgens.

normis Sesabamisad, xandazmulobis vadis denis dasawyisi daka-

vSirebulia obieqtur momentTan _ uflebis darRvevis faqtTan da 

subieqturi momentTan _ dro, rodesac uflebamosili pirisaTvis 

uflebis darRvevis Sesaxeb cnobili gaxda an garemoebaTa gaTval-

iswinebiT uflebis darRvevis faqti unda Seetyo.

uflebis darRvevis faqti _ dro, rodesac ufleba dairRva. ro-

gorc wesi, ivaraudeba, rom piri uflebis darRvevis faqts misi dadg-

omisTanave Seityobs an saSualo gulisxmierebis gamoCenis SemTxveva-

Si SeeZlo Seetyo am faqtis Taobaze. aRniSnulis sawinaaRmdegos, anu 

uflebis darRvevis dagvianebiT Setyobis Sesaxeb mtkicebis tvirTi 

uflebadarRveul pirs ekisreba. 

uflebis darRvevis Setyobis faqtad miiCneva dro, rodesac ufle-

bamosili pirisaTvis cnobili gaxda uflebis darRvevis Sesaxeb an 

garemoebaTa gaTvaliswinebiT unda Seetyo uflebis darRvevis Se-

saxeb. 

Tu uflebis darRvevis faqtis kreditorisaTvis Setyobas xels 

uSlis movale an sxva dainteresebuli piri, moTxovnis dawyebis mo-

mentad unda CaiTvalos dro, rodesac kreditorisTvis faqtis arse-

boba Seityo. 

Tu dadgindeba, rom pirma Tavisi daudevrobis (gulgrilobis) gamo 

ver gaigo uflebis darRvevis Sesaxeb, maSin xandazmulobis vadis 

1

2

3

4

5
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9

dena daiwyeba im momentidan, roca saqmis garemoebebis mixedviT pirs 

unda Seetyo uflebis darRvevis Sesaxeb.1 

iuridiuli piris uflebis darRvevis SemTxvevaSi moTxovnis xan-

dazmulobis vada daiwyeba im droidan, rodesac iuridiulma pirma 

Seityo an unda Seetyo am uflebis darRvevis Taobaze. vadis dawyebis 

aTvlaze gavlenas ver moaxdens is faqti, rom sarCelis warmdgeni iu-

ridiuli piris uflebamosili warmomadgeneli mogvianebiT _ ufleb-

is darRvevis faqtis dadgomis Semdeg dainiSna am Tanamdebobaze.

cxadia, uflebis darRvevis faqtis da am faqtis Sesaxeb ufle-

bamosili piris codnis dro yovelTvis erTmaneTs ar emTxveva. am 

garemoebis damtkicebis SemTxvevaSi upiratesoba subieqtur moments 

mieniWeba. 

subieqturi momenti iwvevs imas, rom xandazmuloba arsebiTad 

ufro gvian dgeba,2 anu moTxovnis xandazmulobis vada aiTvleba ara 

uflebis darRvevis faqtidan, aramed uflebadarRveuli piris mier 

am faqtis an/da valdebuli piris Sesaxeb (magaliTad, 1008-e mux-

lis mixedviT, deliqtiT gamowveuli zianis anazRaurebis moTxovnis 

uflebis xandazmulobis vada sami welia im momentidan, roca daza-

ralebulma Seityo zianis an zianis anazRaurebaze valdebuli piris 

Sesaxeb) Setyobis momentidan.3 

moTxovnis warmoSobis dro SeiZleba ganisazRvros kanoniT an 

xelSekrulebiT. 

kanoniT moTxovnis warmoSobis momentis dadgenis SemTxvevaSi, 

moTxovnis xandazmulobis dro konkretul normaSi miTiTebuli faq-

tis dadgomidan daiwyeba da vadis denis dasawyisi uflebamosili 

piris mier faqtis Setyobis droze damokidebuli ar aris. Sinaarso-

brivad, faqti SeiZleba warmoiSvas rogorc urTierTobis mxaris mier 

ama Tu im moqmedebis ganxorcielebiT (699-e muxliT, gadazidvidan 

gamomdinare uflebebis xandazmulobis vadis dena tvirTis nawilo-

briv dakargvis, dazianebis an Cabarebis vadis gadacilebisas iwyeba 

tvirTis gamogzavnis dRidan), aseve mxareTa nebisgan damoukideblad 

(1409-e muxliT, anderZis baTilobis Sesaxeb moTxovna, xolo 1391-e 

muxliT saanderZo danakisris mimRebis ufleba saanderZo danakisris 

Sesrulebaze moTxovnis vada gamoiTvleba samkvidros gaxsnis dRi-

dan). 

xelSekrulebiT moTxovnis warmoSobis momentis gansazRvra sax-

elSekrulebo Tavisuflebis princips efuZneba. mxareebs SeuZliaT, 

maTi interesis Sesabamisad daadginon valdebulebis Sesrulebis 

vadebi, romelic SesaZlebelia zusti TariRiT an konkretul mov-

lenaze (mag., zamTris bolos) miTiTebiT iyos gansazRvruli. aseTi 

1 axvlediani, sk-is komentari, wigni I, mux. 130, gv. 320.

2 kropholeri, gsk-is saswavlo komentari, Targmani, gv. 95.

3 saq. uzenaesi sasamarTlos 2013 wlis 1 ivlisis #as-247-237-2013 gadawyvetileba.
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SeTanxmebis SemTxvevaSi moTxovnis warmoSobis dro obieqturi krit-

eriumiT _ faqtis dadgomis drois monakveTiT iwyeba.4 

xelSekrulebiT valdebulebis Sesrulebis vadis gauTvaliswine-

blobis an/da am vadis sxva garemoebebidanac daudgenlobis SemTx-

vevaSi xandazmulobis vadis aTvla kreditorisa da movalis moqmede-

bebzea damokidebuli (365-e muxli). Tu xelSekruleba ganusazRvreli 

vadiTaa dadebuli (an gansazRvrulia moTxovnis momentiT), ufleb-

is darRvevis Sesaxeb piri Seityobs mxolod maSin, roca moiTxovs 

Sesrulebas, xolo meore mxare ar Seasrulebs im moqmedebas, rom-

lis Sesrulebac evaleboda.5 moTxovnis warmoSoba aseT SemTxvevaSi 

damokidebulia kreditoris nebaze _ mosTxovos movales fasis gad-

axda. rogorc ki es neba iqneba gancxadebuli da miuva movales, xolo 

igi dauyovnebliv ar Seasrulebs valdebulebas, ukve saxeze iqneba 

kreditoris uflebis darRveva da, Sesabamisad, daiwyeba xandazmu-

lobis vadis dena. amdenad, im SemTxvevaSi, rodesac valdebulebis 

Sesrulebis dro ar aris gansazRvruli, valdebulebis darRvevasa 

da moTxovnis warmoSobis droze maSin SeiZleba saubari, rodesac 

kreditori moiTxovs valdebulebis Sesrulebas da kreditoris neba 

miuva movales.6 

Tu Sesrulebis vadis SeuTanxmeblobisas, movales micemuli aqvs 

SeRavaTiani vada moTxovnis Sesasruleblad7 an aseTi vada kanonidan 

gamomdinareobs (626-e muxli), xandazmulobis vadis aTvla Sesruleb-

is vadis uSedegod gasvlis momentidan daiwyeba.8 

xandazmulobis vadis gasvlis miuxedavad, misi aTvla xelaxla 

daiwyeba movalis mier kreditoris winaSe valis aRiarebis an val-

debulebis Sesrulebis uzrunvelsayofad moTxovnis uzrunvelyofis 

saSualebis kreditorisaTvis gadacemiT.9 

II. kavSiri procesTan

vinaidan sasamarTlo moTxovnis xandazmulobas mopasuxis miTiTeb-

is safuZvelze10 ikvlevs, moTxovnis vadaSi wardgena mosarCelis mtki-

cebis tvirTs warmoadgens.11 

rac Seexeba xelSekrulebiT valdebulebis Sesrulebis zust 

4  saq. uzenaesi sasamarTlos 2010 wlis 3 Tebervlis #as-1070-1337-09 ganCineba, susg samo-

qalaqo saqmeebze, 10/2011 gv 105-108.

5 axvlediani, sk-is komentari, wigni I, mux. 130, gv. 321.

6 saq. uzenaesi sasamarTlos 2005 wlis 7 oqtombris #as-438-726-05 ganCineba.

7 axvlediani, sk-is komentari, wigni I, mux. 130. gv. 321.

8  saq. uzenaesi sasamarTlos 2011 wlis 16 maisis #as-858-807-2010 ganCineba, susg samoqa-

laqo saqmeebze, 12/2012 gv. 40-49.

9 ix. mux. 144 III koment. 

10 ix. mux. 128 koment.

11 saq. uzenaesi sasamarTlos 2011 wlis 15 noembris #as-988-1021-2011 gadawyvetileba, 

susg samoqalaqo saqmeebze 5/2013, gv. 34-38.
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vadaze mxareTa SeTanxmebis ararsebobas, kreditoris moTxovnis 

sawinaaRmdegod valdebulebis Sesrulebis vadis arseboba movalis 

mtki cebis tvirTs warmoadgens da aseTi garemoeba movalem saTanado 

mtkicebulebebiT, damajereblad unda daasabuTos.12 aseve movalis 

mtkicebis tvirTs warmoadgens is garemoeba, rom valdebulebis Ses-

ruleba raime faqtis an movlenis dadgomasTan iyo dakavSirebuli 

da uflebamosili pirisaTvis uflebis darRvevis faqti am droidan 

cnobili iyo.13 

Tu xandazmulobis warmoSobis momentis dadgena obieqturad Seu-

Zlebelia, yuradReba unda mieqces subieqtur moments, amasTan, ig-

ulisxmeba, rom xandazmulobis warmoSobis obieqturi da subieqturi 

momentebi Tanmxvedria, xolo im SemTxvevaSi, Tu mosarCele ar eTanx-

meba xandazmulobis warmoSobis obieqturi da subieqturi momentebis 

Tanxvedras, maSin mtkicebis tvirTi ekisreba mas (mosarCeles), imis 

gasarkvevad, Tu rodidan unda daiwyos xandazmulobis vadis aTvla.14 

12  saq. uzenaesi sasamarTlos 2011 wlis 16 maisis #as-858-807-2010 ganCineba, susg samoqa-

laqo saqmeebze, 12/2012 gv. 40-49.

13 saq. uzenaesi sasamarTlos 2013 wlis 18 ianvris #as-1537-1440-2012 ganCineba.

14  saq. uzenaesi sasamarTlos rekomendaciebi samoqalaqo samarTlis sasamarTlo praqtikis 

problematur sakiTxebze, 2007, gv. 64.
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muxli 131. moTxovnis warmoSoba

Tu moTxovnis warmoSoba damokidebulia kreditoris moqmedebaze, 

xandazmuloba iwyeba im droidan, roca kreditors SeeZlo ganexor-

cielebina es moqmedeba.

I. zogadi debuleba

1. normis mizani

normis mizani Sesrulebis miRebaze kreditoris moTxovnis xandaz-

mulobis vadis dasawyisis gansazRvraSia. gansxvavebiT 130-e muxliT 

dadgenili moTxovnis warmoSobis vadis dasawyisis standartuli we-

sisgan, 131-e muxli kerZosamarTlebriv urTierTobebSi iseT konk-

retul SemTxvevas awesrigebs, rodesac movalis mier valdebulebis 

Sesruleba kreditoris moqmedebazea damokidebuli.

xSirad movalis mier valdebulebis Sesruleba kreditoris mier 

raime moqmedebazea damokidebuli, amitom, sanam is am moqmedebas 

ar Seasrulebs, movalisagan valdebulebis Sesrulebis moTxovnis 

ufleba ar warmoiSoba.1 

2. gamoyenebis winapirobebi

131-e muxlis Sesabamisad, xandazmulobis vadis dasawyisi ganisaz-

Rvreba drois im monakveTiT, rodesac kreditorma, movalesTan ar-

sebuli samarTlebrivi urTierTobis Sinaarsidan gamomdinare, konk-

retuli moqmedeba unda Seasrulos. 

moqmedeba, romlis Sesrulebis valdebulebac kreditors akisria, 

SeiZleba warmoiSvas xelSekrulebaSi am moqmedebaze da Sesrulebis 

zust vadaze SeTanxmebiT, Sesabamisad, moTxovnis xandazmulobis vad-

ac SeTanxmebuli droidan aiTvleba.

kreditoris mier gansaxorcielebeli moqmedebis an am moqmedeb-

is Sesrulebis vadis gauTvaliswineblobis SemTxvevaSi, kreditoris 

Sesasrulebeli moqmedebis vada valdebulebis Sinaarsis da mxareTa 

interesebis gonivruli ganmartebiT unda dadgindes. ase magaliTad, 

nardobis xelSekrulebiT Tu samuSao SemkveTis masaliT unda Ses-

ruldes, SemkveTis moTxovnis ufleba damzadebuli nakeTobis xelSe-

krulebiT dadgenil vadaSi gadacemaze, damokidebulia Sesrulebis 

miRebaze uflebamosili piris _ SemkveTis mier samuSaos masalis 

gonivrul (samuSaos Sesasruleblad saWiro) vadaSi miwodebaze.

kreditors yovelTvis ar aqvs SesaZlebloba ganaxorcielos moce-

muli moqmedeba, amitom aseT SemTxvevaSi moTxovnis xandazmuloba ar 

daiwyeba. Tu kreditors SeeZlo Seesrulebina moqmedeba, romelze-

1 axvlediani, sk-is komentari, wigni I, mux. 131, gv. 322.
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6

dac damyarebulia moTxovnis warmoSoba, magram ar Seasrulebs, maSin 

xandazmulobis vadis dena daiwyeba im droidan, roca kreditors Se-

eZlo ganexorcielebina es moqmedeba.2 

normiT dadgenili wesi umetesad gamoiyeneba ormxriv saxel-

Sekrulebo urTierTobebSi, rodesac saxelSekrulebo urTierTo-

baTa Sinaarsidan gamomdinare, Sesrulebis miRebamde kreditors 

garkveuli moqmedebis ganxorcieleba evaleba (mag., lizingis gamce-

mi valdebulia, lizingis sagani SeTanxmebuli TvisebebiTa da vadaSi 

sargeblobaSi gadasces lizingis mimRebs. mxolod am moqmedebis ganx-

orcielebis Semdeg warmoeSoba lizingis gamcems sazRauris miRebis 

SesaZlebloba, Sesabamisad, kreditoris sazRaurze moTxovnis ufle-

ba da xandazmulobis vadis aTvlac am moqmedebazea damokidebuli).

2 axvlediani, sk-is komentari, wigni I, mux. 131, gv. 322.
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muxli 132. xandazmulobis vadis denis SeCereba

xandazmulobis vadis dena Cerdeba, Tu:

a) valdebulebis Sesruleba gadavadebulia aRmasrulebeli xelisu-

flebis mier (moratoriumi);

b) sarCelis wardgenas abrkolebs gansakuTrebuli da mocemul 

pirobebSi aucdeneli dauZleveli Zala;

g) kreditori an movale imyofeba SeiaraRebuli Zalebis im nawilSi, 

romelic gadayvanilia saomar mdgomareobaSi;

d) kanoniT gaTvaliswinebul sxva SemTxvevebSi.

I. zogadi debulebani ....................................................................................738 

II. normis mizani da gamoyenebis sfero .......................................................739

III. vadis denis SeCerebis safuZveli ............................................................739 

1. aRmasrulebeli xelisuflebis mier

   valdebulebis Sesrulebis gadavadeba

   (moratoriumi) ........................................................................................739 

2. gansakuTrebuli da mocemul pirobebSi 

   aucdeneli dauZleveli Zala ...............................................................740 

3. kreditori an movale imyofeba SeiaraRebuli

   Zalebis im nawilSi, romelic gadayvanilia

   saomar mdgomareobaSi ...........................................................................742 

4. kanoniT gaTvaliswinebuli sxva SemTxvevebi ......................................742 

5. xandazmulobis vadis denis SeCerebis

   momenti ...................................................................................................743

I. zogadi debulebani

rogorc wesi, moTxovnis xandazmulobis vada uwyvetad mimdinare-

obs da am vadis ganmavlobaSi uflebamosili piris moTxovna darRveu-

li uflebis iZulebiT dacvaze, ganxorcielebadia. amavdroulad, 

kanoni iTvaliswinebs moTxovnis wardgenis Semaferxebel garemoe-

bebs, romelTa arseboba xandazmulobis vadis denas aCerebs.

samoqalaqo kodeqsi xandazmulobis vadis denis SeCerebis safuZ-

vlebs or jgufad yofs: pirveli, roca uflebamosili piri misgan 

damoukidebeli mizezebis gamo moklebulia moTxovnis wardgenis 

SesaZleblobas da, meore, roca urTierTobaTa xasiaTidan gamomdin-

are xandazmulobis vadis dena ar aris mizanSewonili.1 garemoebebi, 

romlebSic uflebamosili pirisaTvis SeuZlebelia moTxovnis ganx-

orcieleba, mocemulia 132-e muxlSi, xolo 133-e da 134-e muxliT 

gaTvaliswinebulia urTierTobebi, romelTa arsebobis drois ganmav-

lobaSi xandazmulobis vadis dena SeCerebulia.

vinaidan xandazmulobis vadis gasvlis samarTlebrivi Sedegebi 

movalis interesSia, moTxovnis wardgenis vadis SeCereba mxolod 

1 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 125.

1
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kanoniT gaTvaliswinebul SemTxvevebSia dasaSvebi.

samoqalaqo kodeqsi ar awesrigebs solidaruli uflebamosilebis 

mqone pirTa arsebobis SemTxvevaSi erTi solidaruli kreditori-

saTvis moTxovnis wardgenis kanoniT gaTvaliswinebuli Semaferxe-

beli garemoeba iwvevs Tu ara sxva kreditorebisaTvis xandazmulo-

bis vadis denis SeCerebas. solidaruli uflebamosilebis arsidan 

gamomdinare, erTi kreditorisTvis pativsadebi, moTxovnis wardg-

enis damabrkolebeli garemoeba sxva kreditorebis mimarT ar unda 

gavrceldes (ix. 460-e muxlis komentari).

erT-erTi movalis mimarT xandazmulobis vadis SeCerebis faqti 

mxolod am movalis mimarT moqmedebs, Sesabamisad, kreditors am faq-

tis sxva solidarul movaleTa mimarT gamoyenebis ufleba, 476-e mux-

lis Tanaxmad, ar aqvs. 

II. normis mizani da gamoyenebis sfero

normis mizania xandazmulobis vadis SemaCerebel garemoebaTa 

gansazRvra da igi gamoiyeneba kerZosamarTlebriv urTierTobeb-

Si. amasTan, garda am garemoebebisa, vadis denis SeCereba dasaSvebia 

kanoniT gaTvaliswinebul sxva SemTxvevebSi.

III. vadis denis SeCerebis safuZvlebi

1. aRmasrulebeli xelisuflebis mier valdebulebis Sesrulebis ga-

davadeba (moratoriumi)

moratoriumi xandazmulobis vadis erT-erT SemaCerebel garemoe-

bas warmoadgens. es sityva laTinuri warmoSobisaa (moratoius _ damay-

ovnebeli) da ganimarteba, rogorc saSinao da sagareo valdebule-

baTa Sesrulebis gadadeba mTavrobis mier sagangebo mdgomareobis 

(mag., omis, stiqiuri ubedurebis) gamo.2 miuxedavad imisa, morato-

riumi saSinao Tu sagareo urTierTobaTa sferos exeba, man SeiZleba 

gavlena moaxdinos kerZosamarTlebriv urTierTobaze. magaliTad, 

ruseTis federaciis centraluri bankis mier am bankis sakorespond-

ento angariSebze ricxuli, saqarTvelos iuridiuli pirebis kuTvni-

li saxsrebis saxelmwifo sagareo valis angariSSi Camoweris Sede-

gad warmoqmnili davalianeba saxelmwifo valis Sesaxeb saqarTvelos 

kanoniT aRiarebulia saSinao valad da misi Sesruleba gadavadebu-

lia,3 Sesabamisad, uflebamosil pirTa moTxovnis xandazmulobis 

vada SeCerebulia.

valdebulebis Sesrulebis gadavadeba xorcieldeba xelisuflebis 

2 ucxo sityvaTa leqsikoni, saqarTvelos parlamentis erovnuli biblioTeka.

3 saqarTvelos „saxelmwifo valis Sesaxeb“ kanonis 48-e muxli.
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mier gamocemuli saTanado normatiuli aqtis safuZvelze,4 romelic, 

rogorc wesi, misi moqmedebis sferosa da vadas (zust dros an mov-

lenis damTavrebas) gansazRvravs.

moratoriumi SeiZleba gavrceldes gansazRvrul teritoriaze, 

valdebulebaTa calkeul saxeebze, pirTa gansazRvrul jgufebze da 

sxva.5 

kavSiri procesTan. aferxebs Tu ara moTxovnis wardgenas aRmas-

rulebeli xelisuflebis gadawyvetileba valdebulebis Sesrulebis 

gadavadebaze, yovel konkretul SemTxvevaSi faqtobriv garemoebaTa 

urTierTSejerebiT unda Semowmdes. xandazmulobis vadis denis SemaC-

erebeli garemoebis mtkicebis tvirTi garemoebis (faqtis) mimTiTe-

bel pirs ekisreba da igi saTanado mtkicebulebiT _ xelisuflebis 

mier miRebuli aqtiT unda dadgindes. amasTan, xandazmulobis vadis 

dena SeCerdeba, Tu moratoriumsa da uflebamosili piris mier moTx-

ovnis warudgenlobas Soris mizezobrivi kavSiri dadgindeba.

2. gansakuTrebuli da mocemul pirobebSi aucdeneli dauZleveli 

Zala

gansakuTrebuli da mocemul pirobebSi aucdeneli dauZleveli 

Zalis gamo xandazmulobis vadis denis SeCereba ganpirobebulia am 

garemoebis uCveulobiT, misi gaTvaliswinebisa da acilebis obieqtu-

ri SeuZleblobiT, gansakuTrebulobiT.

dauZleveli Zala iseTi movlenaa, romlis Tavidan acileba moce-

mul pirobebSi teqnikuri da sxva saSualebebiT obieqturad Seu-

Zlebelia. dauZleveli Zala xandazmulobis vadis denas aCerebs ara 

misi Sinagani damaxasiaTebeli Tvisebebis gamo, aramed mTeli rigi 

pirobebisa da konkretuli garemoebebis gamo.6 

dauZlevel Zalas qarTuli samoqalaqo kodeqsi ar ganmartavs, 

Tumca aseTi garemoeba terminiT „forsmaJori“7, rogorc moqmedebis 

SemzRudavi garemoeba, aRiarebulia unificirebuli aqtebiT, rom-

lebic garemoebis dauZlevel Zalad miCnevis ZiriTad standartebs 

adgenen, kerZod, evropuli saxelSekrulebo samarTlis principebiT, 

mxaris mier valdebulebis darRveva sapatioa, Tu is daamtkicebs, 

rom es gamoiwvia mis kontrols miRma arsebulma damabrkolebelma 

4  saqarTvelos 2013 wlis 28 ivnisis „sasoflo-sameurneo daniSnulebis miwis sakuTrebis 

Sesaxeb“ kanoni saqarTvelos kanonSi cvlilebebis SetaniT ucxoelebsa da ucxo qveyanaSi 

registrirebul iuridiul pirebze, aseve, ucxo qveynis moqalaqeebis mier saqarTvelo-

Si dafuZnebul iuridiul pirebze sasoflo-sameurneo daniSnulebis miwebze sakuTreb-

is mopovebasTan dakavSirebiT 2014 wlis 31 dekembramde moratoriumi gamocxadda; saq. 

sakonstitucio sasamarTlos plenumis 2012 wlis 26 ivnisis # 3/1/512 gadawyvetileba.

5 axvlediani, sk-is komentari, wigni I, 2002, mux. 132, gv. 323.

6 axvlediani, sk-is komentari, wigni I, 2002, mux. 132, gv. 324.

7  Force majeure _ viTareba, romlis Tavidan acileba SeuZlebelia, gadaulaxavi dabrkoleba, 

samoqalaqo ganaTlebis leqsikoni, ucxo sityvaTa leqsikoni.
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garemoebebma da xelSekrulebis dadebisas maTi mxedvelobaSi miReba 

an am garemoebebis an misi Sedegebis Tavidan arideba SeuZlebeli iyo.8 

damkvidrebuli azriT, dauZlevel Zalad miiCneva rogorc bunebri-

vi (stiqiuri) xdomilebebi, aseve politikuri, samxedro, socialuri 

da sxva garemoebebi, romelic uflebamosili pirisTvis gadaulaxavia 

da moqmedebis ganxorcielebas SeuZlebels xdis,9 anu am SemTxvevaSi 

iseT subieqtur Tu obieqtur garemoebebTan gvaqvs saqme, romel-

ic gamoricxavs valdebulebis Sesrulebis SesaZleblobas.10 amasTan, 

dauZleveli garemoeba sagangebo da uCveulo movlenaa11, rac kred-

itoris mier misi winaswar gaTvaliswinebis da masze zemoqmedebis 

SesaZleblobas gamoricxavs. ase magaliTad, saqarTvelos uzenaesma 

sasamarTlom dauZlevel Zalad miiCnia 2006 wlis oqtombris dasawy-

isidan ruseTis federaciis xelisuflebis gadawyvetilebis safuZv-

elze ruseT-saqarTvelos Soris sazRvao, sahaero, saxmeleTo trans-

portis moZraobis SeCerebis faqti,12 aseve saqarTvelo-ruseTis 2008 

wlis agvistos omi.13 

gansakuTrebul da uflebis dacvis Semaferxebel garemoebad 

SeiZleba Sefasdes samarTaldamcavi organoebis kanonsawinaaRmde-

go uari kompetenciis farglebSi moqmedebis ganxorcielebaze, ase 

magaliTad, saqarTvelos samoqalaqo-saproceso kodeqsis moTxovna-

Ta ugulebelyofiT sarCelis (gancxadebis) warmoebaSi miRebaze uari, 

aseve piris mimarT ganxorcielebuli politikuri iZuleba, ar gamoi-

yenos samarTlebrivi dacvis saSualebebi.

kreditoris mier kanonis arcodna (me-3 II) an misi warmomadgenlis 

Secdoma (ganzraxi an gaufrTxilebeli) uflebis dacvis damabrkole-

bel garemoebas ar warmoadgens. 

moTxovnis xandazmulobis vadis denis SemaCerebel garemoebad 

aseve ar unda CaiTvalos uflebis dacvis samarTlebrivad araswori 

moqmedebis ganxorcieleba (samoqalaqo uflebis dasacavad prokura-

turis, Sss an sxva organoebisaTvis mimarTva).

kreditoris avadmyofoba uflebis dacvis ganxorcielebis dama-

brkolebel garemoebad miCneva SesaZlebelia mxolod maSin, Tu utyu-

arad dadgindeba, rom avadmyofobis sirTulidan gamomdinare, mas ar 

SeeZlo Tavad an warmomadgenlis meSveobiT emoqmeda.

moTxovnis xandazmulobis vadis dena dauZleveli Zalis warmo-

Sobidan mis damTavrebamde SeCerdeba. 

8  evropuli saxelSekrulebo samarTlis principebi, 8:108 muxli, daviT batoniSvilis sa-

marTlis instituti, bzekalavas, WaliZis, cercvaZisa da gegenavas saerTo redaqciiT, 

2014; Sdr. UNIDROIT Principles of International Commercial Contracts, art.7.1.7; saqonlis saerTaSo-

riso nasyidobis xelSekrulebaTa Sesaxeb gaeros (venis) konvencia, mux. 79.

9 zoiZe, sk-is komentari, wigni III, 2001, mux. 394, gv. 375.

10 saq. uzenaesi sasamarTlos 2010 wlis 6 ivlisis # as-7-6-2010 ganCineba.

11 axvlediani, sk-is komentari, wigni I, 2002, mux. 132, gv. 324.

12 saq. uzenaesi sasamarTlos 2009 wlis 23 ivlisis # as-30-367-09 ganCineba.

13 saq. uzenaesi sasamarTlos 2010 wlis 6 ivlisis # as-7-6-2010 ganCineba.

muxli 132 nunu kvantaliani

9

10

11

12

13

14



742

moTxovnis wardgenis SeuZleblobis gamo xandazmulobis vadis Se-

Cerebis faqtis miTiTebisas kreditorma unda daamtkicos: 

_ moTxovnis warudgenloba mis kontrols miRma arsebulma gare-

moebam gamoiwvia; 

_ gonivruli windaxedulobis farglebSi dauZleveli Zalis gaT-

valiswineba, mosalodneloba SeuZlebeli iyo; 

_ movlenis an/da misi Sedegebis Tavidan acileba da daZleva kred-

itors ar SeeZlo; 

_ moTxovnis warudgenloba kreditoris daudevrobas ar ukav-

Sirdeba.

3. kreditori an movale imyofeba SeiaraRebuli Zalebis im nawilSi, 

romelic gadayvanilia saomar mdgomareobaSi

moTxovnis wardgenis damabrkolebeli garemoebaa, rodesac kredi-

tori an movale SeiaraRebuli Zalebis im nawilSi imyofeba, romelic 

gadayvanilia saomar mdgomareobaSi. kreditors SeuZlia isargeblos 

xandazmulobis vadis denis SeCerebiT, roca SeiaraRebul Zaleb-

Si imyofeba TviTon an movale.14 amdenad, xandazmulobis vadis dena 

Cerdeba rogorc kreditoris, aseve movalis SeiaraRebul Zalebis 

nawilSi yofnis ganmavlobaSi. 

normaSi aRwerili safuZvliT xandazmulobis vadis denis SeCer-

ebis aucilebel winapirobas SeiaraRebuli Zalebis nawilis saomar 

mdgomareobaSi gadayvanis faqti warmoadgens. moTxovnis xandazmu-

lobis vadis dena swored am faqtis dadgomidan (mxaris SeiaraRebul 

ZalebSi gawvevis dRidan) SeCerdeba.

kavSiri procesTan. SeiaraRebuli Zalebis nawilis saomar mdgo-

mareobaSi gadayvanis faqti da zusti dro kompetenturi organos15 

mier gamocemuli saTanado aqtiT unda dadgindes. 

uflebis dacvis aseTi Semaferxebeli faqtis mtkicebis tvirTi 

faqtis mimTiTebel mxarezea.

4. kanoniT gaTvaliswinebuli sxva SemTxvevebi

132-e muxliT gaTvaliswinebuli garemoebebi xandazmulobis vadis 

denis SeCerebis zust CamonaTvals ar moicavs da amave normiT, xan-

dazmulobis vadis dena SeiZleba SeCerdes kanoniT gaTvaliswinebul 

sxva SemTxvevebSi. kerZosamarTlebriv urTierTobaTa Tavisebure-

bidan gamomdinare, moTxovnis wardgenis vadis SeCereba konkretul 

garemoebaze an moqmedebazea damokidebuli. amasTan, rogorc wesi, 

gansazRvrulia vadis denis SeCerebis sawyisi da dasrulebis dro. 

14 axvlediani, sk-is komentari, wigni I, 2002, mux. 132, gv. 324.

15 saqarTvelos Tavdacvis Sesaxeb saqarTvelos kanoni mux. 7.
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ase magaliTad, 663-e muxliT, mogzaurobis xelSekrulebidan gamom-

dinare, turistis moTxovnis xandazmulobis vada eqvs Tves Seadgens. 

Tu turisti moTxovnebs waradgens xandazmulobis vadis dawyebamde, 

maSin xandazmulobis vada SeCerdeba im dRemde, romel dResac mog-

zaurobis momwyobi uaryofs moTxovnas. msgavsi regulaciaa dadgeni-

li me-700 muxliT.

5. xandazmulobis vadis denis SeCerebis momenti

132-e muxliT gaTvaliswinebul garemoebaTa arsebobisas vadis 

denis SeCereba da misi gagrZeleba dasaSvebia 136-e muxliT gaTval-

iswinebuli wesiT (ix. 136-e muxlis komentari).

muxli 132 nunu kvantaliani
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muxli 133.  xandazmulobis vadis denis SeCereba qorwinebis ganmavlo-

baSi

sanam qorwineba arsebobs, meuRleTa Soris moTxovnebze xandazmu-

lobis vadis dena Cerdeba. igive wesi moqmedebs mSoblebsa da Svilebs 

Soris moTxovnebze bavSvebis srulwlovanebis dadgomamde, agreTve 

meurveebsa (mzrunvelebsa) da sameurveo pirebs Soris moTxovnebze 

meurveobis mTeli periodis manZilze.

I. normis mizani da gamoyenebis sfero

normis mizania saojaxo urTierTobaSi myof pirTa Soris simS-

vidisa da simyaris SenarCuneba-ganmtkiceba. norma moicavs rogorc 

qorwinebisa da naTesaobis safuZvelze dakavSirebul pirTa, aseve 

meurveebsa da sameurveo pirebs Soris urTierTobas, vinaidan am 

ukanasknel pirTa kavSiri gansakuTrebul ndobasa da urTierTpativ-

iscemazea damyarebuli da, savsebiT marTebulad, saojaxo-samarTle-

briv urTierTobaTa sferos warmoadgens.

xandazmulobis vadis dena Cerdeba ara imitom, rom pirs moTxovnis 

wardgenis SesaZlebloba ar aqvs, aramed im Taviseburi urTierTobis 

gamo, romelic myardeba1 normaSi dasaxelebul pirebs Soris, Sesa-

bamisad, dadgenili regulacia mxolod am urTierTobaSi myofi pire-

bis mimarT gamoiyeneba. 

II. kavSiri sxva samarTlebriv institutebTan

urTierTobaTa Taviseburebidan gamomdinare, norma mWidro kav-

SirSia saojaxo samarTlis iseT institutebTan, rogoricaa qorwine-

ba, mSoblebisa da Svilebis urTierToba, meurveoba da mzrunveloba.

III. normis Semadgenloba

meuRleTa Soris moTxovnebze xandazmulobis vadis SeCerebis 

winapirobas pirTa Soris 1106-e muxliT dadgenili wesiT qorwineba 

warmoadgens da xandazmuloba qorwinebis am wesiT registraciis mo-

mentidan SeCerdeba (1151).

1107-e, 1108-e da 1120-e muxlebiT gaTvaliwinebuli pirobebis 

darRveviT registrirebuli da fiqciuri qorwinebis baTilad cno-

ba, 1146-e muxlis pirveli nawilis Sesabamisad2, ar iwvevs moTxovnis 

1 axvlediani, sk-is komentari, wigni I, 2002, mux. 133, gv. 325.

2  baTilad cnobili qorwineba baTilad iTvleba qorwinebis registraciis dRidan da ar 

warmoSobs meuRleTa uflebebsa da movaleobebs, 1146-e muxli, saqarTvelos samoqalaqo 

kodeqsi.

3

2

1
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4

xandazmulobis vadis SeCerebas, garda im SemTxvevisa, rodesac moTx-

ovnis wardgenaze uflebamosilma meuRlem (keTilsindisieri meuRle) 

ar icoda da arc SeiZleba scodnoda qorwinebis damabrkolebeli 

garemoebebis Sesaxeb (1146 III). 

vinaidan orive meuRlis gardacvalebis Semdeg qorwinebis gab-

aTilebis moTxovna dauSvebelia (1149), erT-erTi meuRlis memkvid-

ris moTxovna3 xandazmulobis vadis SeCerebis argumentiT safuZvels 

moklebulia.

moTxovnis wardgenis vadis dena 1122-e muxliT gaTvaliswinebu-

li qorwinebis Sewyvetamde Cerdeba. kanonis Tanaxmad, samoqalaqo 

aqtebis registraciis organoSi moSlili qorwineba Sewyvetilad 

CaiTvleba ganqorwinebis registraciis momentidan, xolo sasamarT-

loSi moSlili qorwineba Sewyvetilad CaiTvleba ganqorwinebis Ses-

axeb sasamarTlos gadawyvetilebis kanonier ZalaSi Sesvlis Semdeg 

samoqalaqo aqtebis registraciis organos mier ganqorwinebis regis-

traciis momentidan.4 

garTulebulia viTareba faqtobriv qorwinebaSi myof (dauqor-

winebel) pirebTan dakavSirebiT, romelTa mimarT sasamarTlo 

praqtika, 1151-e muxliT gaTvaliswinebul imperatiul moTxovnas, 

meuRleTa ufleba-movaleobebis warmoSobas mxolod saqarTvelos 

kanonmdeblobiT registrirebuli qorwinebis SemTxvevaSi avrcel-

ebs.5 saxelmwifosagan saeklesio wesiT jvrisweris aRiarebis miuxe-

davad, meuRleTa kanoniT dadgenili uflebebisa da movaleobebis 

warmoSobis safuZveli ver gaxdeba,6 vinaidan konstituciuri SeTanx-

mebis Sesabamisi norma deklaraciuli xasiaTisaa, normiT zustad 

gansazRvrulia saxelmwifos mier jvrisweris aRiarebis farglebi _ 

eklesiis mier Sesrulebuli jvrisweris aRsrulebis Semdeg axlad Se-

qmnili ojaxi marTlmadidebluri wesiT xdeba kanonieri da mas raime 

Tanamdevi kanoniT gaTvaliswinebuli iuridiuli Sedegi ar mohyve-

ba.7 aseTi faqtobrivi qorwineba, registrirebulisagan gansxvavebiT, 

srulyofilad ar warmoSobs meqorwineebisaTvis8 kanoniT dadgenil 

qonebriv uflebebs.

am mimarTebiT erovnuli sasamarTloebisTvis gasaTvaliswinebelia 

3  saq. uzenaesi sasamarTlos 2006 wlis 27 seqtembris #as-427-818-06 ganCineba, susg samo-

qalaqo saqmeebze 7/2006, gv 31-32.

4 samoqalaqo aqtebis registraciis Sesaxeb saqarTvelos kanoni, 55-e muxli.

5  saq. uzenaesi sasamarTlos 2011 wlis 25 ianvris # as-681-637-2010 ganCineba, susg samo-

qalaqo saqmeebze, 11/2011, gv. 37-45; saq. uzenaesi sasamarTlos 2008 wlis 15 maisis # 

as-968-1269-07 ganCineba.

6  saxelmwifo aRiarebs eklesiis mier Sesrulebul jvrisweras kanonmdeblobiT dadgenili 

wesiT. samarTlebriv urTierTobebSi gamoiyeneba qorwinebis saxelmwifo registraci-

is monacemebi. saqarTvelos saxelmwifosa da saqarTvelos samociqulo avtokefalur 

marTlmadidebel eklesias Soris konstituciuri SeTanxmebis me-3 muxli.

7 saq. uzenaesi sasamarTlos 2006 wlis 27 seqtembris # as-427-818-06 ganCineba.

8 Sengelia/Sengelia, saojaxo samarTali, 2011, gv. 70.
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adamianis uflebaTa evropuli sasamarTlos praqtika qorwinebis ga-

reSe erT ojaxad mcxovreb pirTa samarTlebriv mdgomareobaze. 

evropuli konvenciis monawile saxelmwifoebSi momxdari socia-

luri da samarTlebrivi cvlilebebis gaTvaliswinebiT, ojaxuri cx-

ovrebis ganmarteba strasburgis organoebis mier gascda formalur 

urTierTobas da aseve moicva faqtobrivi kavSirebi partniorebs 

Soris. amdenad, Tu partniorebs ara aqvT formaluri urTierToba, 

Seadgens Tu ara aseTi urTierToba ojaxur cxovrebas, damokidebu-

li iqneba faqtobriv mdgomareobaze. saqmeze kroni niderlandebis 

winaaRmdeg (Kroon v. Netherlands) _ evropulma sasamarTlom ganacxada: 

„sasamarTlo ixsenebs, rom me-8 muxliT gaTvaliswinebuli „ojaxuri 

cxovrebis“ cneba ar izRudeba mxolod qorwinebaze damyarebuli ur-

TierTobiT da SeiZleba moicavdes sxva de faqto „ojaxur kavSirebs“, 

rodesac mxareebi erTad cxovroben qorwinebis gareSe.9 

cxovrebiseuli da sasamarTlo praqtika cxadyofs saqarTvelos 

moqalaqeTa qorwinebis gareSe erT ojaxad cxovrebis araiSviaT 

SemTxvevaTa arsebobas. am urTierTobis Taviseburebidan gamomdin-

are, Tanacxovrebis periodSi partnioris mimarT piris moTxovnis 

wardgenis xandazmulobis vadis SeCereba, evropuli sasamarTlos 

precedentuli samarTlis gaTvaliswinebiT da 133-e muxlis analogi-

is gamoyenebiT, uflebis dacvis swor gzad unda CaiTvalos.10 msgavsi 

mowesrigebaa germaniis samoqalaqo kodeqsis § 207-is pirveli abzac-

iT. 

mSoblebsa da Svilebs Soris xandazmulobis vada kanonis Tanaxmad, 

SeCerebulia bavSvebis srulwlovanebis dadgomamde _ 18 wlis asakis 

miRwevamde (me-12 mux.) an bavSvis gaSvilebamde (biologiur mSobel-

Tan naTesauri urTierTobis SewyvetiT).

normiT dadgenili wesi vrceldeba:

a) Svilebsa da mSoblebze, miuxedavad imisa, imyofebian Tu ara 

isini qorwinebaSi(1202-e mux.); sasamarTlo qalisa da mamakacis erTo-

bliv Tanacxovrebas ar ganixilavs mSoblebsa da mcirewlovan Svilebs 

Soris ojaxuri cxovrebis aucilebel pirobad.11 bavSvis interesebi 

upiratesia12, Sesabamisad, bavSvisa da mSoblis urTierToba ar aris 

damokidebuli bavSvis dedisa da mamis erTad cxovrebaze an bavSvis 

9  korkelia/mWedliZe/nalbandovi, saqarTvelos kanonmdeblobis Sesabamisoba adamianis 

uflebaTa evropuli konvenciisa da misi oqmebis standartebTan, 2005, gv. 191.

10  133-e muxli ar iTvaliswinebs qorwinebis gareSe erT ojaxad mcxovreb pirTa Soris 

moTxovnis wardgenis xandazmulobis vadis SeCerebas, Tumca marTlmsajulebis erT-erT 

funqcias kanonis xarvezis Sevseba warmoadgens, rac mocemul SemTxvevaSi gamarTlebu-

lia samarTlianobisa da Tanasworobis upirates argumentebze dayrdnobiT. 

11  adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze Berrehab v. The Nether-
lands, ganacxadi # 10730/84, §21.

12  qorwinebis gareSe dabadebul bavSvTa samarTlebrivi statusis Sesaxeb evropuli konven-

cia, ratificirebulia saqarTvelos parlamentis 03/01/2002 wlis №1321 dadgenilebiT.
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erTad aRzrdasa, an rCenaze.13 

b) Svilebsa da mSoblis ufleba-movaleoba CamorTmeul pirebs 

Soris (1207-e mux.);

g) mSvileblebsa da Svilad ayvanils Soris (1261-e mux.).

miuxedavad imisa, rom bavSvsa da mSoblis meuRles Soris samarT-

lebriv urTierTobas saqarTvelos samoqalaqo kodeqsi ar awes-

rigebs, mizanSewonilia, am subieqtebs Soris 133-e muxliT dadgenili 

wesis gavrceleba.14 

arasrulwlovan bavSvebTan mimarTebiT xandazmulobis vadis denis 

SeCereba praqtikulad warmoadgens xandazmulobis vadis gadavadebas 

maTi srulwlovanebis asakis miRwevamde.

meurveebsa (mzrunvelebsa) da sameurveo pirebs Soris moTxovnebze 

xandazmulobis vada meurveobis mTeli periodis manZilze SeCerdeba.

meurveobis periodad ganisazRvreba dro piris meurved (mzrun-

velad) daniSvnidan am urTierTobebis Semwyveti garemoebebis warmo-

Sobis gamo meurveobisa da mzrunvelobis organos mier meurveobis 

Sewyvetis Sesaxeb gadawyvetilebis miRebamde (1301-1304).

normis moqmedeba SeiZleba gavrceldes mxolod kanoniT zustad 

gansazRvrul pirTa, kerZod, meurveebsa da sameurveo pirebs, mzrun-

velebsa da samzrunvelo pirebs Soris urTierTobaze.

sameurveo pirebs wamoadgenen: mSoblis mzrunvelobis gareSe dar-

Cenili Svid wlamde asakis bavSvebi (1275) da sasamarTlos mier qmed-

uunarod aRiarebuli pirebi (12, 1276).

mzrunveloba wesdeba mSoblis mzrunvelobis gareSe darCenil 

Svidi wlis asakidan Tvramet wlamde arasrulwlovansa da srulw-

lovan qmedunarian pirze misi TxovniT, Tu mas Tavisi janmrTelobis 

mdgomareobis gamo ar SeuZlia damoukideblad ganaxorcielos Tavi-

si uflebebi da Seasrulos movaleobani (1277), aseve im pirebze, rom-

lebsac alkoholis an narkotikuli nivTierebis gamo sasamarTlos 

gadawyvetilebiT qmedunarianoba SeezRudaT (16).

meurve da mzrunveli iniSneba meurveobisa da mzrunvelobis orga-

noebis gadawyvetilebis an gardacvlili mSoblebis anderZis safuZ-

velze (1281).

133-e muxli ar uTiTebs, normis moqmedeba unda gavrceldes Tu 

ara mindobiT aRsazrdelad gadacemul bavSvebsa da dedobil-mamobils 

Soris warmoSobil moTxovnebze.15 bavSvis mindobiT aRsazrdelad ga-

dacema bavSvis ojaxur garemoSi aRzrdis mizans emsaxureba da bune-

brivia, Svilobilsa da dedobil-mamobils Soris, garda mindobiT 

aRzrdis xelSekrulebiT gaTvaliswinebuli ufleba-movaleobebisa, 

13 saq. uzenaesi sasamarTlos 2010 wlis 7 maisis # as-41-40-2010 ganCineba.

14  Sdr. germaniis samoqalaqo kodeqsis §207.2 Tanaxmad, erT-erTi mSoblis meuRlesa da 

am meuRlis Svilebs Soris xandazmulobis vadis dena SeCerdeba bavSvebis arasrul-

wlovanebis ganmavlobaSi.

15 ix. saqarTvelos kanoni „Svilad ayvanisa da mindobiT aRzrdis Sesaxeb“.
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gansakuTrebul pativiscemasa da ndobas warmoSobs, Sesabamisad, min-

dobiT aRzrdis ganmavlobaSi mizanSewonilia, am subieqtebs (Svilo-

bili da dedobili an mamobili) Soris warmoSobil moTxovnebze 133-e 

muxliT gaTvaliswinebuli wesi gavrceldes.

imave mosazrebiT, xandazmulobis vada SesaZlebelia SeCerdes 

bavSvis qonebrivi uflebebisa da interesebis dasacavad daniSnul 

qonebis meurvesa (1211, 1286) da arasrulwlovans Soris warmoSobil 

moTxovnebze am urTierTobis arsebobamde. arasrulwlovnis qonebis 

marTvis ufleba qonebis meurves gadaecema arasrulwlovnis mSob-

lebis, mamkvidreblis an meurvis (mzrunvelis) moTxovnis Sedegad, 

rac cxadyofs mocemuli urTierTobis gansakuTrebuli ndobis 

safuZvelze warmoSobas da Sesabamisad, am subieqtebs Soris 133-e 

muxlis moqmedebis gavrcelebis kanonzomierebas.

nunu kvantaliani muxli 133
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muxli 134.  xandazmulobis vadis denis SeCereba SezRudulqmeduna-

rianis da mxardaWeris mimRebis monawileobisas

Tu moTxovna momdinareobs SezRudulqmedunarianisagan, romel-

sac kanonieri warmomadgeneli ar hyavs, an mxardaWeris mimRebisagan, 

romelsac mxardaWera saTanado wesiT ar gaewia, anda moTxovna mimar-

Tulia aRniSnuli pirisadmi, xandazmulobis vada SeCerebulad iTvle-

ba, sanam es piri sruli qmedunariani ar gaxdeba, an mas kanonieri warmo-

madgeneli an mxardamWeri ar daeniSneba.

I. normis mizani da gamoyenebis farglebi .................................................. 749 

II. normis winapirobebi .................................................................................. 750 

III. kavSiri procesTan .................................................................................... 750 

I. normis mizani da gamoyenebis farglebi

normis mizani im pirTa interesebis dacvaa, romelTac obieqturad, 

pativsadebi damabrkolebeli garemoebebis gamo (asaki, janmrTeloba, 

fsiqikuri, gonebrivi/inteleqtualuri darRvevebi) sakuTari samo-

qalaqo uflebebisa da movaleobebis damoukideblad ganxorcieleba 

ar SeuZliaT.amavdroulad, norma xandazmulobisagan icavs im kred-

itoris uflebasac, romelsac moTxovna aqvs SezRudulqmedunari-

ani (me-14-me-16-e muxlebi) an mxardaWeris mimRebi piris (12. IV-V) mi-

marT,1 xolo am ukanasknels kanonieri warmomadgeneli an mxardamWeri 

daniSnuli ar hyavs (1280-1282-e muxlebi).

miuxedavad ufleba-movaleobaTa ganxorcielebis SeuZleblobisa, 

normiT dadgenili wesi ar gamoiyeneba arasrulwlovan bavSvebTan 

mimarTebiT, romelTac mSoblebi (mSobeli) hyavT, vinaidan mSoble-

bi arasrulwlovani Svilebis kanonieri warmomadgenlebi arian da 

gansakuTrebul rwmunebulebaTa gareSe gamodian maTi uflebebisa 

da interesebis dasacavad mesame pirebTan urTierTobaSi, maT Soris, 

sasamarTloSi (1198 VI). am subieqtTa Soris warmoSobil moTxovneb-

ze xandazmulobis vadis denis SeCerebis sakiTxi 133-e muxliT reg-

ulirdeba (ix.133-e muxlis komentari).

aRniSnulidan gamonaklisad SeiZleba CaiTvalos is SemTxveva, 

rodesac arasrulwlovani bavSvi, miuxedavad imisa, rom mSobeli 

hyavs, uflebis saTanado wesiT realizebas ver axdens, rac SeiZleba 

gamowveuli iyos mSoblis mZime avadmyofobiT an sxva obieqturi da 

1  SeniSvna: saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis safuZvelze 2015 

wlis 20 marts samoqalaqo kodeqsis me-12 muxlSi Setanili cvlilebiT, fsiqikuri, gone-

brivi/inteleqtualuri darRvevebis mqone piri miCneul iqna qmedunarianad, romelic Ta-

visi uflebebisa da movaleobebis realizebisTvis saWiroebs mxardaWeras. saqarTvelos 

2015 wlis 20 martis kanoni # 3339-IIs, 31.03.2015; saqarTvelos sakonstitucio sasamarT-

los 2014 wlis 8 oqtombris # 2/4/532,533 gadawyvetileba.

1

2
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realurad uflebis ganxorcielebis damabrkolebeli garemoebebiT.2 

II. normis winapirobebi

134-e muxliT gaTvaliswinebuli moTxovnis xandazmulobis vadis 

dena SeCerdeba, Tu darRveuli uflebis dacvis

a) moTxovna momdinareobs SezRudulqmedunariani an mxardaWeris 

mimRebi pirisagan, romelsac kanonieri warmomadgeneli ar hyavs, an 

b) moTxovna mimarTulia SezRudulqmedunariani an mxardaWeris mim-

Rebi im piris mimarT, romelsac kanonieri warmomadgeneli ar hyavs.

SezRudulqmedunariani an mxardaWeris mimReb pirTa piradi da 

qonebrivi interesebis samarTlebrivi dacva meurveobisa da mzrun-

velobis institutiT regulirdeba. norma iTvaliswinebs im gamonak-

lis viTarebas, rodesac uflebis realizebis SesaZleblobas mokle-

bul pirebs meurve, mzrunveli an mxardamWeri saTanado wesiT ar 

hyavT daniSnuli da, amavdroulad, maT iuridiuli moqmedebis ganx-

orcielebis aucilebloba warmoeSvaT — moTxovna unda waradginon an 

maT winaaRmdeg mimarTul moTxovnas upasuxon.

moTxovnis warmoSobis SemTxvevaSi, meurveobis, mzrunvelobis 

an mxardaWeras daqvemdebarebul pirs, xolo am pirTa mimarT (maT 

winaaRmdeg) moTxovnis warmoSobis SemTxvevaSi moTxovnaze ufleba-

mosil pirs (kreditors) moTxovnis wardgenis xandazmulobis vada 

piris sruli qmedunarianobis dadgomamde, an misTvis warmomadgen-

lis daniSvnamde uCerdebaT.

xandazmulobis vadis dena SeCerdeba im momentidan, rodesac 

pirisaTvis meurvis an mzrunvelis daniSvnis garemoeba warmoiSva 

(ix. 136-e muxlis komentari).

III. kavSiri procesTan

 

miuxedavad kanonieri warmomadgenlis gareSe darCenil pirTa mi-

marT 134-e muxliT dawesebuli moTxovnis xandazmulobis vadis Se-

Cerebisa, samoqalaqo-saproceso kodeqsiT gaTvaliswinebulia vi-

Tareba, rodesac qmeduunaro piris mimarT aRZrulia sarCeli an aseT 

pirs uflebis dasacavad sarCeli wardgenili aqvs sasamarTloSi da 

mas kanonieri warmomadgeneli ar hyavs. 

rogorc wesi, qmeduunaro piri sasamarTloSi warmodgenil-

ia kanonieri warmomadgenliT, winaaRmdeg SemTxvevaSi, sasamarTlo 

sarCels warmoebaSi ar miiRebs (saqarTvelos samoqalaqo-saproce-

so kodeqsis 186-e muxlis pirveli nawilis „v“ qvepunqti), sarCelis 

gansaxilvelad miRebis SemTxvevaSi ganuxilvelad datovebs (saqarT-

2  saqarTvelos uzenaesi sasamarTlos 2011 wlis 12 aprilis # as-1224-1076-2010 gada-

wyvetileba.
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velos samoqalaqo-saproceso kodeqsis 275-e muxlis pirveli nawilis 

„a“ qvepunqti), xolo saqmiswarmoebis etapze qmedunarianobis dakarg-

visas, saqmiswarmoebas SeaCerebs (saqarTvelos samoqalaqo-saproceso 

kodeqsis 279-e muxlis „b“ qvepunqti).

amavdroulad, konkretul garemoebaTa arsebobisas, sasamarTlo 

uflebamosilia, procesSi CarTul kanonieri warmomadgenlis gare-

Se myof qmeduunaro pirs dauniSnos saproceso warmomadgeneli (sap-

roceso mzrunveli), kerZod, Tu:

a) sarCeli aRZrulia qmeduunaro piris winaaRmdeg; qmeduunaro 

mopasuxes kanonieri warmomadgeneli daniSnuli ar hyavs; mosarCele 

Suamdgomlobs saproceso warmomadgenlis daniSvnas; saqmis drou-

lad ganuxilveloba mosarCeles zians miayenebs (saqarTvelos samoqa-

laqo-saproceso kodeqsis 82-e muxlis I naw.).

b) sarCeli aRZrulia qmeduunaro piris mier; qmeduunaro mo-

sarCeles kanonieri warmomadgeneli daniSnuli ar hyavs; garemoebaTa 

gamo mizanSewonilia saqmis droulad ganxilva (saqarTvelos samoqa-

laqo-saproceso kodeqsis 82-e muxlis meore naw.).

orive SemTxvevaSi saproceso warmomadgenlis daniSvna dasab-

uTebuli unda iyos konkretuli davis faqtobrivi garemoebebidan 

gamomdinare, misi swrafi ganxilvisa da sasamarTlo gadawyvetilebis 

droulad gamotanis aucileblobiT. saqmis swrafi ganxilvis aucile-

bloba, rogorc wesi, motivirebulia im savaraudo zianiT, romelic 

azaralebs kreditors da, arcTu iSviaT SemTxvevaSi, movalesac (ase 

magaliTad, vadis gadacilebis SemTxvevaSi sanqciebze SeTanxmebis 

arseboba). saproceso warmomadgenlis daniSvnis mizanSeuwonlobis 

SemTxvevaSi, sasamarTlom dava kanonieri warmomadgenlis daniSvnamde 

ar unda ganixilos.

saproceso warmomadgeneli iniSneba im SemTxvevaSic, rodesac 14 

wlis asaks miRweuli arasrulwlovani Tavisi uflebebisa da kanonie-

ri interesebis dasacavad sasamarTlos TviTon mimarTavs (saqarT-

velos samoqalaqo-saproceso kodeqsis 811 muxli).

kanoni ar adgens saproceso warmomadgenlis ufleba-movaleobebis 

farglebs da miiCneva, rom maT igive uflebebi da movaleobebi aqvT, 

rac kanonier warmomadgenlebs gaaCniaT. amasTan, saqmis ganxilvisas, 

qmeduunaro piris materialuri uflebis ganmkargveli moqmedeb-

is ganxorcielebisas (sarCelis cnoba, morigeba), qmeduunaro pirTa 

uflebebis dacvis mizniT, mizanSewonilia sasamarTlos aqtiuri Car-

Tuloba.3 

samoqalaqo-saproceso kodeqsis 82-e muxli samoqalaqo davaSi sap-

roceso warmomadgenlis daniSvnas mxolod qmeduunaro pirTa monaw-

ileobis SemTxvevaSi uSvebs. dasabuTebuli aucileblobis SemTx-

vevaSi, normiT gaTvaliswinebuli garemoebebis arsebobisas, amave 

3 liluaSvili, samoqalaqo-saproceso samarTali, 2005, gv. 182.
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kodeqsis me-7 muxliT gaTvaliswinebuli kanonis analogiiT, proces-

Si monawile mxardamWeris gareSe myof mxardaWeris mimReb pirTa mi-

marTac saproceso warmomadgenlis daniSvna SesaZlebelia.

piris SezRudulqmedunarianad (me-16 muxliT gaTvaliswinebul 

SemTxvevaSi) an mxardaWeris mimRebad aRiareba xorcieldeba sasamarT-

los mier samoqalaqo-saproceso kodeqsis kari meSvide4, XLIV10 da 

XLIV11 TavebiT dadgenili wesiT.

nunu kvantaliani muxli 134
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muxli 135.  dro, romlis ganmavlobaSic xandazmulobis vadis dena Se-

Cerebulia

dro, romlis ganmavlobaSic xandazmulobis vadis dena SeCerebu-

lia, xandazmulobis vadaSi ar CaiTvleba.

I. normis mizani

 

norma gansazRvravs xandazmulobis vadis denis SeCerebis samarT-

lebriv Sedegs _ drois monakveTi, romlis ganmavlobaSic moTxovnis 

wardgenis damabrkolebeli garemoebebi arsebobs, xandazmulobis 

vadaSi ar CaiTvleba.

II. gamoyenebis sfero 

135-e muxliT dadgenili wesi vrceldeba moTxovnis damabrkole-

beli yvela im garemoebis warmoSobis SemTxvevaSi, romelic moTx-

ovnis wardgenis xandazmulobis vadas aCerebs, maT Soris, 132-134-e 

muxlebiT da aseve kanoniT gaTvaliswinebul xandazmulobis vadis 

denis SeCerebis sxva SemTxvevebzec. amasTan, 132-e muxlSi miTiTebu-

li moTxovnis wardgenis damabrkolebeli garemoebebi 135-e muxliT 

gaTvaliswinebul Sedegs mxolod 136-e muxliT dadgenili pirobebiT 

(xandazmulobis vadis ukanaskneli eqvsi Tvis vadaSi arsebobisas) 

iwvevs.

xandazmulobis vadis SeCereba gamoixateba imaSi, rom dro, romel-

ic gavida im garemoebaTa dadgomamde, romlebic xandazmulobis vadis 

denis SeCerebas iwveven, xandazmulobis vadaSi CaiTvleba, xolo dro, 

romlis ganmavlobaSic grZeldeba xandazmulobis vadis denis SemaC-

erebeli garemoeba, mxedvelobaSi ar miiReba.1 

amdenad, xandazmulobis vadis denis SeCerebis xangrZlivoba 

damokidebulia moTxovnis wardgenis damabrkolebel garemoebaTa 

arsebobis xangrZlivobaze da es periodi xandazmulobis vadaSi ar 

CaiTvleba.

1 axvlediani, sk-is komentari, wigni I, 2001, mux. 135, gv. 327.

2
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muxli 136. xandazmulobis vadis denis SeCerebis momenti 

1. xandazmulobis vada Cerdeba im SemTxvevaSi, Tu 132-e muxliT gaT-

valiswinebuli garemoebebi warmoiSva an ganagrZobda arsebobas xan-

dazmulobis vadis ukanaskneli eqvsi Tvis farglebSi; xolo Tu es vada 

eqvs Tveze naklebia, _ xandazmulobis vadis ganmavlobaSi. 

2. im garemoebebis Sewyvetis dRidan, romlebic safuZvlad daedo 

xandazmulobis vadis SeCerebas, xandazmuloba gagrZeldeba eqvs Tvem-

de; xolo Tu xandazmulobis vada eqvs Tveze naklebia, _ xandazmulobis 

vadamde.

I. regulirebis mizani ................................................................................... 754 

II. gamoyenebis sfero ..................................................................................... 754

1. xandazmulobis vadis denis SeCerebis 

   gansxvavebuli wesi ................................................................................. 755 

a) 133-e muxlSi miTiTebuli garemoebebi............................................ 755 

b) 134-e muxlSi miTiTebuli garemoebebi ........................................... 757 

III. vadis denis SeCerebis winapiroba ........................................................... 757 

IV. xandazmulobis vadis denis SeCerebis damTavreba ............................... 758

V. SeCerebuli xandazmulobis vadis denis gagrZeleba ............................... 758

I. regulirebis mizani

136-e muxliT dadgenili wesis mizania, pirisTvis darRveuli 

uflebis dacvis uzrunvelyofa im viTarebaSi, rodesac moTxovnis 

wardgena uflebamosili pirisgan damoukidebel da obieqturad xel-

SemSlel garemoebaTa gamo SeuZlebelia. normiT gaTvaliswinebulia, 

damabrkolebel garemoebaTa Sewyvetidan eqvsi Tvis vadiT xandazmu-

lobis vadis gagrZeleba, rac am vadaSi kreditors uflebis dasaca-

vad moTxovnis wardgenis SesaZleblobas uqmnis.

II. gamoyenebis sfero

136-e muxliT, am normiT dadgenili regulacia gamoiyeneba 132-e mux-

liT gaTvaliswinebuli moTxovnis wardgenis damabrkolebeli gare-

moebebis arsebobisas, kerZod:

a.  valdebulebis Sesruleba gadavadebulia aRmasrulebeli 

xelisuflebis mier (moratoriumi);

b.  sarCelis wardgenas abrkolebs gansakuTrebuli da mocemul 

pirobebSi aucdeneli dauZleveli Zala;

g.  kreditori an movale imyofeba SeiaraRebuli Zalebis im nawil-

Si, romelic gadayvanilia saomar mdgomareobaSi;

d. kanoniT gaTvaliswinebul sxva SemTxvevebSi.

CamoTvlilTagan a, b da g punqtebSi garemoebaTa arsebobisas vadis 

1

2
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denis SeCerebis erTgvarovani wesi gamoiyeneba. 

1. xandazmulobis vadis denis SeCerebis gansxvavebuli wesi

136-e muxlis gamoyeneba 132-e muxlis „d“ punqtSi miTiTebul 

kanoniT gaTvaliswinebul sxva SemTxvevebis mimarT, konkretuli 

normiT regulirebul xandazmulobis vadis denis damabrkolebeli 

garemoebis xasiaTis gaTvaliswinebiT unda gavrceldes.

xandazmulobis vadis denis SeCerebis kanoniT gaTvaliswinebuli 

sxva SemTxvevaa 133-e da 134-e muxlebSi miTiTebuli garemoebebi.

a) 133-e muxlSi miTiTebuli garemoebebi

133-e muxliT, xandazmulobis vada SeCerdeba:

a.  meuRleTa Soris moTxovnebze — xandazmulobis vada SeCerebu-

lia qorwinebis ganmavlobaSi da vadis dena iwyeba qorwinebis 

Sewyvetis momentidan. 

b.  mSoblebsa da Svilebs Soris — xandazmulobis vada SeCerebulia 

bavSvebis srulwlovanebis dadgomamde (18 wlis asakis miRwevam-

de); 

g.  meurveebsa (mzrunvelebsa) da sameurveo pirebs Soris moTx-

ovnebze xandazmulobis vada meurveobis mTeli periodis man-

Zilze SeCerdeba.

amdenad, 133-e muxliT, xandazmulobis vadis denis damabrkolebel 

garemoebaTa arsebobisas xandazmulobis vadis denis SeCerebis sawy-

is momentad konkretuli iuridiuli faqtis (qorwineba, arasrulw-

lovaneba, meurveoba) warmoSoba miiCneva, xolo SeCerebis periodad 

— drois monakveTi, romlis ganmavlobaSic es garemoebebi arsebobas 

ganagrZobs. 

133-e muxli msgavsia germaniis samoqalaqo kodeqsis 207-e para-

grafisa, romelic ojaxuri da sxva msgavsi garemoebebis arsebobisas 

xandazmulobis vadis SeCerebas adgens. sagulisxmoa, rom am garemoe-

bebTan mimarTebiT gsk SeCerebuli xandazmulobis vadis gagrZelebis 

periods (drois monakveTs) ar uTiTebs (mag., 210-211-e paragrafeb-

Si gsk xandazmulobis vadis gagrZelebis drod eqvs Tves gansaz-

Rvravs). kanonis aseTi midgoma am urTierTobaTa TaviseburebebiTaa 

gamarTlebuli. 

damabrkolebel garemoebaTa arsebobis Sewyvetis Semdeg xandaz-

mulobis vadis gagrZelebis wess arc 134-e muxli ar adgens. amasTan, 

136-e muxlis Sinaarsidan gamomdinare, 134-e muxlTan mimarTebiT 

xandazmulobis vadis gagrZelebis eqvsTviani vada unda gavrceldes, 

rac mizanSeuwonelia. 136-e muxlis gaTvaliswineba, Cveulebrivisgan 

gansxvavebiT, moTxovnaze uflebamosil pirs, nacvlad dadgenili 
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xandazmulobis vadisa (mag., 3 weli), uflebis dacva mxolod eqvsi 

Tvis ganmavlobaSi SeeZleba. amdenad, es pativsadebi obieqturi gare-

moebebi, romelic 134-e muxliT kanonmdeblis mierac uflebis ganx-

orcielebis damabrkolebel garemoebad iqna miCneuli, 136-e muxlis 

moqmedebis gavrcelebiT, uflebamosil pirs kerZo samarTlis sxva 

subieqtebTan SedarebiT araTanabar mdgomareobaSi ayenebs. kerZod:

a.  qorwinebaSi myof pirebTan mimarTebiT, Tu moTxovna qorwineb-

is ganmavlobaSi warmoiSva, xandazmulobis vada SeCerebulia da 

misi dena daiwyeba qorwinebis Sewyvetis momentidan. e.i. Tu pirs 

meuRlis mimarT saxelSekrulebo an sanivTo uflebebTan dakav-

SirebiT moTxovna qorwinebidan erTi wlis Semdeg warmoeSva da 

xuTi wlis Semdeg ganqorwinda, 136-e muxlis gamoyenebis SemTx-

vevaSi, moTxovnaze uflebamosil pirs, nacvlad dadgenili xan-

dazmulobis vadisa (mag., 3 weli), uflebis dacva mxolod eqvsi 

Tvis ganmavlobaSi SeeZleba.

Tu moTxovna qorwinebamde warmoiSva, qorwinebis ganmavlobaSi 

xandazmulobis vada SeCerebulia, xolo ganqorwinebis SemTxveva-

Si vadis dena gagrZeldeba. iuridiul literaturaSi gamoTqmuli 

mosazrebiT, am ukanasknel SemTxvevaSi mxedvelobaSi iqneba miRebu-

li daqorwinebamde gasuli dro.1 aRniSnuliT avtori gamoricxavs 136-e 

muxliT gaTvaliswinebuli SeCerebuli vadis eqvsi TviT gagrZele-

bas. daqorwinebamde gasuli drois gaTvaliswinebam SesaZlebelia, 

gaumarTleblad araxelsayreli mdgomareoba Seuqmnas uflebamosil 

pirs — kreditors (magaliTad, Tu samwliani xandazmulobis vadis 

SemTxvevaSi daqorwineba moTxovnis warmoSobidan 2 wlisa da 10 Tvis 

Semdeg moxda).

b.  mSoblebsa da Svilebs Soris moTxovnebze xandazmulobis vadis 

denas rac Seexeba, am SemTxvevaSi xandazmulobis vada arc daw-

yebula da misi SeCereba praqtikulad warmoadgens xandazmu-

lobis vadis gadavadebas (vadis dayovnebas) arasrulwlovanTa 

srulwlovanebis asakis miRwevamde. bunebrivia, aseT SemTxveva-

Sic, Tu xandazmulobis vada SeCerebulad miiCneva da 136-e mux-

liT uflebis dacva eqvsi TviT gagrZeldeba, es samarTlebriv 

logikas moklebulia.

g.  meurveebsa (mzrunvelebsa) da sameurveo pirebs Soris moTxovneb-

ze xandazmulobis vada meurveobis mTeli periodis manZilze 

SeCerdeba. am SemTxvevaSic, wina ori garemoebis msgavsi viTare-

baa, vinaidan meurveoba da mzrunveloba wesdeba rogorc Svid 

wlamde asakis, agreTve im srulwlovnis piradi da qonebrivi 

uflebebisa da interesebis dasacavad, romelsac janmrTelobis 

mdgomareobis gamo ar SeuZlia damoukideblad ganaxorcielos 

Tavisi uflebebi da Seasrulos Tavisi movaleobebi (1275-1276-e 

muxlebi).

1 axvlediani, sk-is komentari, wigni I, 2002, mux. 133, gv. 326.

nunu kvantaliani muxli 136
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amdenad, xandazmulobis vadis denis SeCerebisa da gagrZelebis 

136-e muxliT gaTvaliswinebuli wesis gamoyeneba 134-e muxliT gaT-

valiswinebul garemoebebTan mimarTebiT, mizanSeuwonelia. am urTi-

erTobebis TaviseburebaTa gaTvaliswinebiT, xandazmulobis vadis 

dena uflebis damabrkolebeli garemoebis damTavrebis (Sewyvetis) 

momentidan unda daiwyos.

b) 134-e muxlSi miTiTebuli garemoebebi

134-e muxliT gaTvaliswinebuli moTxovnis xandazmulobis vadis 

dena SeCerdeba, Tu darRveuli uflebis dacvis moTxovna:

a) momdinareobs SezRudulqmedunariani an mxardaWeris mimRebi 

pirisagan, romelsac kanonieri warmomadgeneli ar hyavs, an 

b) moTxovna mimarTulia SezRudulqmedunariani an mxardaWeris 

mimRebi im piris mimarT, romelsac kanonieri warmomadgeneli ar 

hyavs an romelsac mxardaWera saTanado wesiT ar gaewia.

amave normiT, gansazRvrulia xandazmulobis vadis SeCerebis xan-

grZlivoba — sanam es piri sruli qmedunariani ar gaxdeba an mas 

kanonieri warmomadgeneli, an mxardamWeri ar daeniSneba. 

rac Seexeba xandazmulobis vadis SemaCerebel garemoebaTa Sewyve-

tis Semdeg moTxovnis iZulebiT dacvis vadis gagrZelebas, gamoiyene-

ba 136-e muxlis danawesi, Sesabamisad, vada gagrZeldeba eqvs Tvemde, 

eqvs Tveze naklebi xandazmulobis vadis SemTxvevaSi — xandazmulo-

bis vadamde.2 normiT aRweril damabrkolebel garemoebaTa aRmofx-

vris Semdeg moTxovnis warsadgenad eqvsi Tvis vada uflebamosili 

pirisTvis savsebiT sakmarisi da gonivrulia. amdenad, 136-e muxlis 

gamoyeneba 134-e muxlTan mimarTebiT mizanSewonilia.

III. vadis denis SeCerebis winapiroba

normis Tanaxmad, xandazmulobis vadis denis SeCerdeba mxolod im 

SemTxvevaSi, Tu uflebis dacvis damabrkolebeli garemoebebi war-

moiSva da arsebobs:

1. xandazmulobis ukanaskneli eqvsi Tvis ganmavlobaSi;

2. moTxovnis iZulebiT dacvis eqvs Tveze naklebi vadis SemTxveva-

Si, am vadis ganmavlobaSi.

xandazmulobis vadis denis SeCerebis aucilebel winapirobas war-

moadgens uflebis dacvis damabrkolebel garemoebaTa xandazmulo-

bis vadis ukanaskneli eqvsi Tvis ganmavlobaSi arseboba. amasTan, gad-

amwyveti mniSvneloba aqvs ara aseT garemoebaTa warmoSobis dros, 

aramed am garemoebaTa vadis bolo eqvsi Tvis monakveTSi arsebobas. 

ase magaliTad, saxelSekrulebo moTxovnis xandazmulobis samwliani 

2 Sdr. germaniis samoqalaqo kodeqsi, paragrafi 210.

muxli 136 nunu kvantaliani
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vadis SeCerebisTvis ganmsazRvrelia uflebis dacvis damabrkolebe-

li garemoebis bolo eqvsi Tvis ganmavlobaSi arseboba, miuxedavad 

imisa, samwliani vadis ra monakveTSi (Tundac vadis dasawyisSi) war-

moiSva aseTi garemoeba. aseT SemTxvevaSi, xandazmulobis vadis dena 

SeCerdeba bolo eqvsi Tvis dawyebisTanave.3 

moTxovnis xandazmulobis vada Tu eqvs Tveze naklebia, uflebis 

dacvis damabrkolebel garemoebaTa am vadaSi warmoSoba yovelTvis 

gamoiwvevs xandazmulobis vadis SeCerebas. ase magaliTad, partnior-

Ta krebis, agreTve sameTvalyureo sabWos gadawyvetilebaTa gasa-

CivrebisTvis Sesabamisi oqmis Sedgenidan 2 Tvis vadaa dadgenili 

(mewarmeTa Sesaxeb saqarTvelos kanonis 15 II muxli). am drois gan-

mavlobaSi 132-e muxliT gaTvaliswinebuli garemoebaTa warmoSoba an 

arseboba xandazmulobis vadas aCerebs.

IV. xandazmulobis vadis denis SeCerebis damTavreba

xandazmulobis vadis denis SeCerebis xangrZlivoba damokidebu-

lia uflebis dacvis damabrkolebel garemoebaTa arsebobis xangr-

Zlivobaze. am garemoebaTa Sewyvetis dRidan xandazmulobis vada 

gagrZeldeba.

V. SeCerebuli xandazmulobis vadis denis gagrZeleba

xandazmulobis vadis SemaCerebel garemoebaTa Sewyvetis Semdeg 

moTxovnis iZulebiT dacvis vada gagrZeldeba eqvs Tvemde, eqvs Tveze 

naklebi xandazmulobis vadis SemTxvevaSi _ xandazmulobis vadamde. 

magaliTad, Tu samwliani xandazmulobis vadis dros vadis mim-

dinareoba SeCerda misi dawyebidan ori wlisa da rva Tvis gasvlis 

Semdeg da SeCereba gagrZelda erTi Tve, am erTi Tvis gasvlis Semdeg 

xandazmulobis vada gagrZeldeba ara darCenili oTxi TviT, aramed 

eqvsi TviT. Tu xandazmulobis vada xuTi Tvea da igi SeCerda erTi 

Tvis gasvlis Semdeg, igi kvlav xuTi Tve iqneba, e.i. imdeni, ramdeni-

caa xandazmulobis vada.4

3 axvlediani, sk-is komentari, wigni I, 2002, mux. 136, gv. 329.

4 iqve. 136, gv. 330.

nunu kvantaliani muxli 136
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muxli 137. xandazmulobis vadis denis Sewyveta

xandazmulobis vadis dena wydeba, Tu valdebuli piri uflebamosi-

li piris winaSe avansis, procentis gadaxdiT, garantiis micemiT an sxva-

gvarad aRiarebs moTxovnis arsebobas.

I. zogadi debulebebi, xandazmulobis vadis denis 

   Sewyveta da Tavidan dawyeba .................................................................... 759

II. aRiareba ...................................................................................................... 759 

1. samarTlebrivi buneba .......................................................................... 759 

2. calkeuli SemTxvevebi .......................................................................... 761

3. moTxovnis srulad da nawilobriv aRiareba ..................................... 761

4. movalis aRiareba uflebamosili piris winaSe .................................. 761

III. Sedegi ........................................................................................................ 762

I. zogadi debulebebi, xandazmulobis vadis denis Sewyveta

da Tavidan dawyeba

xandazmulobis vadis denis Sewyveta da Tavidan dawyeba is samarT-

lebrivi kategoriebia, romlebic erTmaneTTan mWidrod aris dakav-

Sirebuli. maSin, rodesac 137-e muxli gansazRvravs, Tu ra SemTxveva-

Si wydeba xandazmulobis vadis dena, 141-e muxli adgens aRniSnuli 

vadis denis Sewyvetis Sedegs. kerZod, vadis denis Sewyvetamde gasu-

li dro mxedvelobaSi aRar miiReba da vadis dena daiwyeba Tavidan.1 

vadis denis SewyvetasTan mimarTebiT centraluri adgili ukavia 

valdebuli piris mier uflebamosili piris winaSe moTxovnis arse-

bobis aRiarebas.

II. aRiareba

1. samarTlebrivi buneba

xandazmulobis vadis denis Sewyvetis miznebisaTvis aRiareba war-

moadgens uflebamosili piris winaSe ganxorcielebul movalis faq-

tobriv qmedebas, romliTac araorazrovnad dasturdeba Sesabamisi 

moTxovnis arsebobis Sesaxeb movalis aRqma.2 germaniis sasamarTlo 

praqtikis mixedviT, yvela aRiareba SeiZleba ar iyos garigeba da igi 

dakvalificirdes, rogorc garigebis msgavsi aqti, romlis samarTle-

brivi Sedegebic movalis nebisagan damoukidebladac SeiZleba dadg-

es; aRiarebis namdvilobisTvis saWiroa piris qmedunarianoba.3 Tumca, 

1  axvlediani, sk-is komentari, wigni I, 2002, mux. 137, gv. 330; berekaSvili/Todua/CaCava/

ZlieriSvili, kazusis amoxsnis meTodika samoqalaqo samarTalSi, 2015, gv. 51; Sdr.: Ellen-
berger, in Palandt BGB Komm. 69. Aufl., § 312, Rn. 1.

2  axvlediani, sk-is komentari, wigni I, 2002, mux. 137, gv. 330; Sdr.: Ellenberger, in Palandt BGB 
Komm. 69. Aufl., § 312, Rn. 2.

3 Ellenberger, in Palandt BGB Komm. 69. Aufl., § 312, Rn. 2.
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meore mxriv, namdvili garigeba an valis arsebobis aRiarebac SeiZle-

ba Seicavdes im faqtobriv qmedebas, romliTac wydeba xandazmulobis 

vadis dena.4 

qarTul sasamarTlo praqtikaSi 137-e muxlis miznebisaTvis aRi-

arebasTan mimarTebiT ufro meti aqcenti movalis nebazea gadatani-

li. kerZod, saqarTvelos uzenaesma sasamarTlom erT-erT saqmeze 

ganmarta, rom „[...] 137-e muxliT dadgenili valdebuli piris mier 

uflebamosili piris winaSe moTxovnis arsebobis sxvagvarad aRiareba 

SefasebiTi kategoriaa da konkretul SemTxvevaSi garemoebaTa sru-

li analiziT unda Sefasdes. movalis aseT qmedebad _ sxvagvarad aR-

iarebad _ unda CaiTvalos movalis iseTi qmedeba, romelSic aSkarad 

gamokveTilia piris neba valdebulebebis arsebobasTan mimarTebiT.~5 

imave muxlTan mimarTebiT sxva saqmeze sasamarTlom Semdegi Se-

faseba gaakeTa: „[...] aRniSnuli normiT gaTvaliswinebuli moTxovnis 

„sxvagvar aRiarebad“ mxolod movalis erTmniSvnelovani da naTlad 

gamovlenili neba CaiTvleba, romlis safuZvelzec igi pirdapir aR-

iarebs davalianebis arsebobas. nebimiseri eWvi an uzustoba movalis 

sasargeblod unda iqnes ganmartebuli“.6

saqarTvelos sasamarTlo praqtikidan Cans, rom umetes SemTxveva-

Si movalis nebis Sinaarsi ganmsazRvreli rCeba. Sesabamisad, movalis 

mier moTxovnis arsebobis aRiarebis kvalifikaciisas upirveles gzad 

341-e muxlis regulacia rCeba, romelic specialur mowesrigebas 

Seicavs valis arsebobis aRiarebasTan dakavSirebiT (ix. 341-e mux-

lis koment.). Tumca, aRniSnuli sasamarTlo praqtika da Sefaseba ar 

unda iqces gansaxilveli sakiTxis mowesrigebis erTaderT gzad da 

yoveli konkretuli garemoebebis arsebobisas individualurad unda 

Sefasdes, Tu ramdenad mniSvnelovani SeiZleba iyos movalis nebis Si-

naarsi, maSin, rodesac garegnuli maxasiaTeblebiT movalis mier gax-

orcielebuli garigebis msgavsi qmedeba aSkarad uflebamosili piris 

mimarT gakeTebuli moTxovnis arsebobis aRiarebiT qmedebad unda 

Sefasdes. ufro metic, imave germaniis sasamarTlo praqtikis Sesa-

bamisad, nebis naklTan dakavSirebuli normebi ar gamoiyeneba mov-

alis mier ganxorcielebuli aRiarebisadmi misi nebelobiTi damok-

idebulebis gansasazRvrad.7 

gansaxilvel sakiTxTan mimarTebiT msjelobis ganviTarebisas ger-

manuli samarTlis doqtrinisa da sasamarTlo praqtikis ganxilva 

4 Brem OLGZ 71, 53.
5  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2006 wlis 19 dekembris #as-330-733-06 gadawyvetileba; naWyebia, samoqalaqo-samarT-

lebrivi normebis ganmartebebi uzenaesi sasamarTlos praqtikaSi, 2014, gv. 53.

6  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2010 wlis 1 dekembris #as-599-562-2010 gadawyvetileba; naWyebia, samoqalaqo-sa-

marTlebrivi normebis ganmartebebi uzenaesi sasamarTlos praqtikaSi, 2014, gv. 54.

7 RG HRR 30, 96.
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SemTxveviTi ar aris, ramdenadac, 137-e muxlisa da gsk-is § 212-is 

dispozicia TiTqmis identuria da normis miRma Sinaarsobrivi sawy-

isebis Sefasebisas sakmaod Sedegianad SeiZleba qarTuli samarTlis 

erTgvari pirveladi wyaros ganxilva-moSvelieba isev da isev qarTu-

li samarTlis TviTmyofadi ganviTarebisaTvis. 

2. calkeuli SemTxvevebi

137-e muxli pirdapir CamoTvlis valdebulebis arsebobis aRiare-

bis konkretul formebs. kerZod, esenia: aRiareba avansis, procentis 

gadaxdiTa da garantiis micemiT. garda amisa, kanonmdebeli sakmaod 

moqnil regulacias sTavazobs, ramdenadac aRniSnuli CamonaTvali 

ar aris amomwuravi xasiaTis da SesaZlebelia, rom valdebulma pirma 

valdebulebis arsebobis „sxvagvarad aRiarebac“ ganaxorcielos. Ta-

vad „sxvagvarad aRiarebis“ kvalifikaciasTan dakavSirebiT, rogorc 

zemoT aRiniSna, sasamarTlo praqtika mkafiod miuTiTebs, rom yove-

li aRiareba individualuri Sefasebis sagans warmoadgens Sesabamisi 

garemoebebis gaTvaliswinebiT. 

3. moTxovnis srulad da nawilobriv aRiareba

aRiareba SeiZleba ganxorcieldes rogorc srulad, mTel val-

debulebasTan mimarTebiT, aseve valdebulebis mxolod calkeul 

nawil(eb)ze. es ori tipis aRiareba SeiZleba gansxvavebuli samarT-

lebrivi Sedegebis momtani iyos. kerZod, valdebulebis srulad aRi-

arebisas, logikuria, rom xandazmulobis vadis dena unda Sewydes da 

misi Tavidan dawyeba/aTvla unda moxdes mTlian valdebulebasTan mi-

marTebiT. magram, rac Seexeba valdebulebis mxolod calkeuli nawi-

lis arsebobis ariarebas, aq logikuri iqneba, rom aRiarebas Sedegad 

mohyves valdebulebis mxolod im nawilis xandazmulobis vadis denis 

Sewyveta da misi aTvlis axlidan dawyeba, romeli nawilis arsebobis 

aRiarebazec iyo valdebuli piris aRiareba mimarTuli. rac Seexeba 

valdebulebis meore nawils, romlis arsebobis aRiarebac ar momx-

dara, misi xandazmulobis vadis dena ar unda iqnes ganxiluli Sewyve-

tilad da maSasadame, arc vada ar unda daiwyos Tavidan.

4. movalis aRiareba uflebamosili piris winaSe

137-e muxlis Tanaxmad aucilebelia, rom aRiareba moxdes val-

debuli piris mier uflebamosili piris winaSe. saqarTvelos sasa-

marTlom erT-erT saqmeze ganmarta, rom 137-e muxliT valdebuli 

piris aRiareba unda ganxorcieldes uSualod uflebamosili piris 

da ara sxva subieqtis winaSe. mocemul SemTxvevaSi, werilis adresats 

6
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ar warmoadgens Sps [...]; saapelacio sasamarTlom aseve ar imsjela, 

aRniSnuli dokumenti gamoxatavs mxolod faqtis aRiarebas Tu val-

debulebis aRiarebas. amasTan dakavSirebiT sakasacio sasamarTlo 

aRniSnavs, rom samoqalaqo kodeqsis rogorc 137-e, ise 144-e mux-

lis me-3 nawiliT gansazRvruli samarTlebrivi Sedegi ukavSirdeba 

movalis mier valdebulebis aRiarebas, sadac movale gamoxatavs nebas, 

iZleva dapirebas valdebulebis Sesrulebis Taobaze da ara faqtis 

aRiarebas, sadac movale axdens martooden valdebulebis faqtis 

konstatacias.8 

miuxedavad zemoaRniSnulisa, unda iTqvas, rom rogorc valdebul 

pirs, aseve uflebamosil pirs SeuZlia Tavisi uflebamosili war-

momadgenlis meSveobiT ganaxorcielos rogorc valdebulebis aR-

iarebis arsebobis (valdebuli piris SemTxvevaSi), aseve Sesabamisi 

aRiarebis miRebac (uflebamosili piris SemTxvevaSi). ubralod, ga-

saTvaliswinebelia, rom valdebuli da uflebamosili piris ufle-

bamosili warmomadgenlebi saTanado formis dacviT iqnen Sesabamisi 

uflebebiT aRWurvilni da valdebulebebiT davalebulni.

III. Sedegi

xandazmulobis vadis denis aRiarebis safuZvelze Sewyvetis Sem-

deg axlidan iwyeba valdebulebis xandazmulobis vadis dena (137-

141). kerZod, aRiarebis namdvili formiT ganxorcielebis meore dRi-

dan iwyeba xandazmulobis vadis denis axlidan aTvla (122). aRiarebis 

Sedegis dasadgomad mniSvnelovania aRiarebis ganxorcielebis dro 

da ara misi uflebomisili piris mier miRebis dro. 

8  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2010 wlis 9 noembris #as-374-347-2010 gadawyvetileba; naWyebia, samoqalaqo-samarT-

lebrivi normebis ganmartebebi uzenaesi sasamarTlos praqtikaSi, 2014, gv. 54.
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muxli 138. xandazmulobis vadis denis Sewyveta sarCelis SetaniT

xandazmulobis vadis dena wydeba, Tu uflebamosili piri Seitans 

sarCels moTxovnis dasakmayofileblad an mis dasadgenad, anda Seecde-

ba daikmayofilos moTxovna sxva saSualebiT, rogoricaa saxelmwifo 

organosaTvis an sasamarTloSi gancxadebiT mimarTva moTxovnis ar-

sebobis Sesaxeb, anda aRmasrulebeli moqmedebis ganxorcieleba. Sesa-

bamisad gamoiyeneba 139-e da 140-e muxlebi.

I. winapirobebi ............................................................................................... 763 

II. sarCeli ucxo qveynis sasamarTloSi an kerZo arbitraJSi .................. 764

III. Sedegebi ..................................................................................................... 765 

I. winapirobebi

138-e muxli gansazRvravs im konkretul samarTlebriv meqanizmebs/

saSualebebs, romelTa uflebamosili piris mier saTanado formiT 

gamoyenebis SemTxvevaSic wydeba xandazmulobis vadis dena. kerZod, 

aRniSnuli saSualebebia: 

•  sarCelis Setana moTxovnis dasakmayofileblad an mis dasad-

genad (sarCelis Setana yovelTvis ar iwvevs xandazmulobis 

vadis Sewyvetas (ix. 140-e muxli));

•  gancxadebiT mimarTva saxelmwifo organosaTvis an sasamarTlo-

Si moTxovnis arsebobis Sesaxeb;

• aRmasrulebeli moqmedebis ganxorcieleba.

mniSvnelovan winapirobas warmoadgens aRniSnuli samarTlebrivi 

saSualebebis uflebamosili piris mier gamoyeneba.

erT-erT saqmeze sasamarTlom ganmarta,1 rom „miTiTebuli muxli 

adgens xandazmulobis vadis Sewyvetas im SemTxvevaSi, rodesac mxare 

sakuTari moTxovnis dacvis nebas avlens da garkveul RonisZiebebs 

mimarTavs darRveuli uflebis aRsadgenad. amasTan, aRniSnuli nor-

mis safuZvelze xandazmulobis vadis SewyvetisaTvis aucilebelia, 

rom mxaris mier arCeuli saSualeba vargisi iyos Sesabamisi Sedegis 

misaRwevad. xandazmulobis vadis denas uflebamosili piris mxolod 

iseTi sarCeli (gancxadeba) wyvets, romelsac sasamarTlo warmoeba-

Si miiRebs. sxva saxelmwifo organosaTvis mimarTvisas aucilebelia, 

rom aRniSnuli organo kompetenturi iyos, anu sadavo-samarTlebri-

vi urTierTobis mowesrigeba am organosadmi mimarTvis gziT unda 

SeiZlebodes. TiToeulma mxarem Tavad unda SearCios sakuTari moTx-

ovnis dasakmayofileblad swori da efeqturi saSualeba, am pirobis 

1  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2015 wlis 4 dekembris #as-960-909-2015 gadawyvetileba; naWyebia, samoqalaqo-sa-

marTlebrivi normebis ganmartebebi uzenaesi sasamarTlos praqtikaSi, 2014, gv. 54.

1
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darRveviT gamowveuli Sedegebi ki, Tavad mxaris riskia. 

sakasacio palatam erT-erT saqmeze aseve ganmartavs, rom „[...] 138-e 

muxliT gaTvaliswinebuli iuridiuli moqmedebebidan erT-erTis 

ganxorcielebas mxolod maSin mohyveba amave normaSi miTiTebuli 

samarTlebrivi Sedegi, vidre xandazmulobis vada gasuli ar aris, 

winaaRmdeg SemTxvevaSi, gasuli vadis denis Sewyvetaze saubari mok-

lebulia yovelgvar safuZvels. amasTanave, normiT gansazRvruli 

Sedegis miRwevisaTvis mniSvnelovania, kreditorma mimarTos ufle-

bamosil pirs“.2

garda zemoaRniSnuli saSualebebisa, uflebamosil pirs SeuZlia 

ganaxorcielos aRmasrulebeli moqmedebebi, rodesac aRniSnuli 

piri Tavad aRasrulebs Tavis moTxovnas.3

sasamarTlo praqtikiT naTlad Cans, rom 138-e muxlis safuZvelze 

xandazmulobis vadis denis Sewyveta Sesabamisi uwyebisTvis mimarTvis 

gziT SesaZlebelia Semdegi winapirobebis arsebobisas:

•  samarTlebrivi saSualebis gamoyeneba unda moxdes uflebamosi-

li piris mier valdebuli piris mimarT;

•  uflebamosili piris mier arCeuli saSualeba vargisi unda iyos 

Sesabamisi Sedegis misaRwevad. kerZod, arCeuli saSualebiT mi-

marTva unda ganxorcieldes iseT uwyebaSi, romelic kompeten-

turia gansaxilvel sakiTxze reagirebis mosaxdenad da ar war-

moadgens arasaTanado uwyebas.

im SemTxvevaSi, Tu xdeba aRmasrulebeli moqmedebis ganxorciele-

ba uflebamosili piris mier, maSin mniSvnelovania yovel konkretul 

SemTxvevaSi Sesabami garemoebebis gaTvaliswineba da Sefaseba Tu ram-

denad sakmarisia esa Tu is moqmedeba, raTa xandazmulobis vadis dena 

miCneul iqnes Sewyvetilad.

xandazmulobis vadis denis Sewyvetis xangrZlivoba da sarCelze 

uaris Sedegebi 138-e muxlis miznebisaTvis ganisazRvreba 139-140-e 

muxlebiT.

II. sarCeli ucxo qveynis sasamarTloSi an kerZo arbitraJSi

marTalia, 138-e muxli uTiTebs sasamarTlosTvis sarCeliT an 

gancxadebiT mimarTvaze, Tumca aRniSnuli muxlis Sedegebi aseve 

maSinac unda dadges, rodesac Sesabamisi uflebamosili piri sasa-

marTlos nacvlad sarCeliT mimarTavs saTanado gansjadobis mqone 

kerZo arbitraJs.4 

2  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2015 wlis 4 dekembris #as-960-909-2015 gadawyvetileba; naWyebia, samoqalaqo-sa-

marTlebrivi normebis ganmartebebi uzenaesi sasamarTlos praqtikaSi, 2014, gv. 54.

3 axvlediani, sk-is komentari, wigni I, 2002, mux. 138, gv. 332.

4  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2012 wlis 22 aprili #as-1586-1489-2012 gadawyvetileba.
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138-e muxlis samarTlebrivi Sedegi aseve dgeba ucxo qveynis 

gansjadi/saerTaSoriso kompetenciis mqone sasamarTloSi5 sarCelis 

Setanisas, im SemTxvevaSi, Tu saqarTvelos saerTaSoriso kerZo sa-

marTlis Sesaxeb saqarTvelos kanonis 68-e muxlis an Sesabamisi saer-

TaSoriso mravalmxrivi an ormxrivi xelSekrulebis Sesabamisad ucxo 

qveynis sasamarTlos mier miRebuli gadawyvetileba cnobaunariani 

da Sesabamisad, aRsrulebadi iqneba saqarTveloSi.6 

III. Sedegebi

 

xandazmulobis vadis denis ganxiluli samarTlebrivi saSuale-

bebiT Sewyvetisas axlidan iwyeba valdebulebis xandazmulobis vadis 

dena (137-141). kerZod, samarTlebrivi saSualebis namdvili formiT 

ganxorcielebis meore dRidan iwyeba xandazmulobis vadis denis ax-

lidan aTvla (122). 

5  damatebiT literaturaze miTiTebiT sasamarTloTa saerTaSoriso kompetenciis Taobaze 

ix. svanaZe, saerTaSoris biznes-xelSekrulebebis molaparakeba da Sedgena saerTaSoriso 

nasyidobis samarTlis magaliTze, biznes-samarTlis mimoxilva, IV gamocema, 2015, gv. 79.

6  damatebiT literaturaze miTiTebiT ucxo qveynis sasamarTlos gadawyvetilebaTa cno-

bisa da aRsrulebis Taobaze ix. Svanadze, Grundlagen des deutsch-georgischen Anerkennungsre-
chts, Eine rechtsvergleichende Analyse, 2014.
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muxli 139. xandazmulobis vadis denis Sewyvetis xangrZlivoba

1. xandazmulobis vadis denis Sewyveta sarCelis Setanis safuZvelze 

grZeldeba manam, sanam sasamarTlos mier gamotanili gadawyvetileba 

ar Seva kanonier ZalaSi, an procesi sxvagvarad ar dasruldeba.

2. Tu mxareTa SeTanxmebis Sedegad an Semdgomi gagrZelebis SeuZle-

blobis gamo procesi Sewydeba, maSin xandazmulobis vadis dena Sewyde-

ba mxareTa an sasamarTlos bolo saproceso moqmedebis damTavrebasTan 

erTad. Tu erT-erTi mxare process kvlav ganagrZobs, Sewyvetis Semdeg 

dawyebuli xandazmulobis axali vada iseve Sewydeba, rogorc wydeba 

xandazmulobis vadis dena sarCelis SetaniT.

I. zogadi debulebebi ....................................................................................766

II. sarCelis Setana da misi Sedegebi ............................................................766 

III. kavSiri procesTan ....................................................................................767

IV. procesis Sewyveta (139 II muxli) .............................................................768

I. zogadi debulebebi

139-e muxli gansazRvravs drois im monakveTs, romlis ganmav-

lobaSic grZeldeba xandazmulobis vadis denis Sewyveta sarCelis 

Setanisas. kerZod, 139 I muxlis Tanaxmad, xandazmulobis vadis dena 

Sewyvetilia sarCelis Setanis momentidan sasamarTlos kanonier 

ZalaSi Sesvlamde an procesis sxvagvarad dasrulebamde.

niSandoblivia, rom 139 I muxli sarCelis Setanasa da xandazmulo-

bis vadis denis Sewyvetas erTmaneTs ukavSirebs. sarCelis SetaniT 

ki uflebamosili piri araorazrovan aqcents unda akeTebdes imaze, 

rom mas surs sasarCelo warmoebis gziT sakuTari uflebebis ganx-

orcieleba xandazmulobis vadis farglebSi. ufro metic, SesaZloa, 

sasamarTlom yuradReba aseve iseT garemoebebzec gaamaxvilos, rode-

sac aSkaraa, rom mosarCeles calsaxad ar aqvs iuridiuli interesi 

sasamarTlos mier gadawyvetilebis gamotanasTan dakavSirebiT da 

mas mxolod sarCelis SetaniT xandazmulobis vadis denis Sewyveta 

surs.1 aseT SemTxvevaSi, SesaZloa imaze fiqric, rom xandazmulobis 

vadis denis Sewyveta msgavsi ganzraxviT Setanil sarCels Sedegad ar 

unda mohyves. 

II. sarCelis Setana da misi Sedegebi

138-e da 139 I muxlis miznebisaTvis mniSvnelovania im momentis 

gansazRvra, rodidanac SeiZleba miCneul iqnes sarCeli Setanilad. 

saapelacio sasamarTlom erT-erT saqmeze ganmarta, rom „[...] xan-

1 germanul samarTalSi Sdr. MüKo/Grothe, § 204, Rn. 3.

1

2

3
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dazmulobas wyvets uflebamosili piris mxolod iseTi gancxadeba, 

romelsac sasamarTlo warmoebaSi miiRebs, xolo, Tu sasamarTlo 

uflebamosili piris gancxadebas an sarCels ar miiRebs, xandazmu-

lobis vadis dena ar Sewydeba. sarCelis ganuxilvelad datovebisas 

an saqmiswarmoebis Sewyvetisas ki imave sarCelis eqvsi Tvis vadaSi 

wardgenis SemTxvevaSi xandazmulobis vada Sewyvetilad iTvleba pir-

veli sarCelis wardgenis droidan. xandazmulobis vadis denis Sewyve-

ta niSnavs, rom Sewyvetamde ganvlili dro xandazmulobis vadaSi ar 

CaiTvleba da vadis aTvla Tavidan daiwyeba.~2 

gamodis, rom sarCeli 139-e muxlis miznebisaTvis Setanilad CaiT-

vleba mas Semdeg, rac sasamarTlo mas saqarTvelos samoqalaqo-sap-

roceso kanonmdeblobiT dadgenili wesis Sesabamisad miiRebs war-

moebaSi.

139-e muxlis Tanaxmad, sarCelis warmoebaSi miRebis momentidan 

sasamarTlos mier gamotanili gadawyvetilebis kanonier ZalaSi Ses-

vlamde an procesis sxvagvarad dasrulebamde grZeldeba xandazmu-

lobis vadis denis Sewyveta. 139 I muxlis Canaweri SeiZleba ise iqnes 

aRqmuli, rom TiTqos igi xandazmulobis vadis denis SeCerebas Se-

exeba da ara Sewyvetas. magram aRniSnuli muxli, gansxvavebiT misi 

msgavsi germanuli regulaciisagan (Sesabamisi reformis Semdeg),3 xan-

dazmulobis vadis denis Sewyvetas Seexeba da ara SeCerebas. 

III. kavSiri procesTan

xandazmulobis vadis denis Sewyvetis xangrZlivoba damokidebu-

lia konkretul saproceso-samarTlebriv Sedegebze. kerZod, vadis 

denis Sewyveta grZeldeba (a) sasamarTlos gadawyvetilebis kanonier 

ZalaSi Sesvlamde an (b) procesis sxvagvarad dasrulebamde.

(a) sasamarTlos gadawyvetilebis kanonieri Zalis qveS igulisxmeba 

misi formaluri kanonieri Zala. kerZod, gadawyvetilebis is Tviseba, 

romlis ZaliTac igi aRar SeiZleba gasaCivrdes, xolo mxareTa Soris 

arsebuli dava ki iTvleba gadaWrilad.4 aRniSnuli sakiTxi mowes-

rigebulia saqarTvelos samoqalaqo-saproceso kodeqsis 264-e muxl-

Si.

(b) procesis sxvagvarad dasrulebis qveS, upiratesad, sagulisx-

moa saqarTvelos samoqalaqo-saproceso kodeqsis XXIX TaviT gansaz-

Rvruli gadayvetilebis gamotanis gareSe saqmiswarmoebis damTavreb-

is SemTxvevebi, rogoric aris saqmiswarmoebis Sewyveta (sssk-is muxli 

272) da sarCelis ganuxilvelad datoveba (sssk-is muxli 275-e). Tumca, 

2  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2015 wlis 4 dekembris #as-493-467-2015 gadawyvetileba; naWyebia, samoqalaqo-sa-

marTlebrivi normebis ganmartebebi uzenaesi sasamarTlos praqtikaSi, 2014, gv. 54.

3 ix. germaniis samoqalaqo kodeqsis §204.

4 liluaSvili, samoqalaqo procesualuri samarTali, 2015, gv. 273, 274.
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mniSvnelovania imis gaTvaliswineba, rom saqmiswarmoebis yvela saxis 

Sewyveta da sarCelis ganuxilvelad datoveba ar iwvevs xandazmulo-

bis vadis denis sarCelis Setanis gziT Sewyvetas (ix. 140 I).

IV. procesis Sewyveta (139 II muxli)

aRniSnuli muxlis Tanaxmad, Tu mxareebi miaRweven SeTanxmebas 

procesis Sewyvetis Sesaxeb an Tu procesi misi Semdgomi gagrZelebis 

SeuZleblobis gamo Sewydeba, maSin xandazmulobis vadis denac wydeba 

mxareTa an sasamarTlos bolo saproceso moqmedebis dasrulebasTan 

erTad. msgavsi formiT Sewyvetili xandazmulobis vadis axlidan aT-

vla daiwyeba mxareTa an sasamarTlos bolo saproceso moqmedebis 

dasrulebasTan erTad. xolo aseTi formiT axlidan aTvlili xan-

dazmulobis vadis dena isev Sewydeba, Tu erT-erTi mxare process 

kvlav ganagrZobs. 

giorgi svanaZe muxli 139
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muxli 140. uari sarCelze

1. sarCelis Setana xandazmulobis vadis denis Sewyvetas ar gamoi-

wvevs, Tu mosarCele uars ityvis sarCelze, an sasamarTlos kanonier 

ZalaSi Sesuli gadawyvetilebiT sarCeli ganuxilvelad iqneba datove-

buli.

2. Tu uflebamosili piri eqvsi Tvis vadaSi Seitans axal sarCels, ma-

Sin xandazmulobis vada Sewyvetilad iTvleba pirveli sarCelis Setan-

is droidan.

I. zogadi debulebebi 

140-e muxli gansazRvravs im SemTxvevebs, rodesac sarCelis Se-

tana, miuxedavad 139-e muxlis danawesisa, ar iwvevs xandazmulobis 

vadis denis Sewyvetas da vada saerTo wesiT ganagrZobs denas. aR-

niSnul SemTxvevebs ganekuTvneba: 

(a) mosarCelis mier sarCelze uaris Tqma da 

(b) sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebiT sarCe-

lis ganuxilvelad datoveba.

II. kavSiri procesTan

(a) sarCelze uaris Tqma saqarTvelos samoqalaqo-saproceso kod-

eqsis (SemdgomSi sssk) 272 I (g) muxlis mixedviT warmoadgens saqmis-

warmoebis Sewyvetis erT-erT safuZvels. mniSvnelovania aRiniSnos, 

rom sssk-s 273 II muxlis Tanaxmad, saqmiswarmoebis Sewyvetis SemTx-

vevaSi sasamarTlosaTvis xelmeored mimarTva davaze imave mxareebs 

Soris, imave saganze da imave safuZvliT ar SeiZleba. Sesabamisad, 140 

II muxlis miznebisaTvis axali sarCelis Setanisas gasaTvaliswinebe-

lia, rom sasamarTlosadmi mimarTva davaze imave mxareebs Soris, im-

ave saganze da imave safuZvliT Tu moxdeba, maSin 140 II muxlis Sede-

gebi ver dadgeba.

140-e muxli sarCelze uaris Tqmaze akeTebs aqcents, magram 140-e 

muxliT gaTvaliswinebuli Sedegi aseve unda dadges maSinac, rode-

sac mosarCelis mier xdeba sarCelis gamoxmoba sssk-s 831-e muxlis 

safuZvelze. erT-erT saqmeze sasamarTlom isic ganmarta, rom „[...] 

marTalia, samoqalaqo kodeqsis 140-e muxlSi miTiTebulia sarCelis 

ganuxilvelad datovebis da ara saqmis ganxilvis Sewyvetis Taobaze, 

magram sakasacio sasamarTlo miiCnevs, rom norma ganmartebul unda 

iqnes misi daniSnulebis gaTvaliswinebiT da ara gamoyenebuli ter-

minebis sityvasityviTi mniSvnelobidan gamomdinare. [140-e muxliT 

gansazRvruli samarTlebrivi Sedegi maSinac dgeba saxeze, rodesac 

adgili aqvs] sarCelis miRebaze uaris Tqmas, [da ara sarCelis ganux-

1

2
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ilvelad datovebas da aRniSnuli] ar SeiZleba gaxdes sasamarTlos 

mier miTiTebuli normis gamoyenebaze uaris Tqmis safuZveli“.1 

(b) sarCelis ganuxilvelad datovebis samarTlebrivi safuZvlebi 

mocemulia sssk-is 275-e muxlSi. sarCelis ganuxilvelad datovebis 

samarTlebriv SedegTan dakavSirebiT xandazmulobis materialur-sa-

marTlebrivi da procesualur-samarTlebrivi regulireba erTmaneTs 

emTxveva. kerZod, 140-e muxlis msgavsad, sssk-is 277-e muxlis Tanax-

madac, sarCelis (gancxadebis) ganuxilvelad datovebis SemTxvevaSi 

sasarCelo xandazmulobis vada ar Sewydeba.

III. axali sarCelis Setana (140 II muxli)

140 II muxli iZleva saSualebas, rom axali sarCelis Setanis SemTx-

vevaSi xandazmulobis vadis dena Sewydes. kerZod, im SemTxvevaSi, Tu 

sarCelis Setana xandazmulobis vadis denis Sewyvetas ar gamoiwvevs 

da Sesabamisad, vada saerTo wesiT ganagrZobs denas (140 I), radganac 

uari iTqva sarCelze an ganuxilvelad iqna datovebuli, maSin aR-

niSnuli momentidan 6 Tvis vadaSi Setanili axali sarCelis safuZv-

elze xandazmulobis vada Sewyvetilad CaiTvleba pirveli sarCelis 

Setanis droidan. 

sakasacio sasamarTlom miuTiTa, rom „[...] saproceso kanonmde-

blobis Sesabamisad, pirveli instanciis sasamarTloSi sarCelis 

registraciaze uaris Tqmis an ganuxilvelad datovebis SemTxvevaSi, 

pirs SeuzRudavad SeuZlia axali sarCelis aRZvra, Tu aRmoifxvreba 

sarCelis warmoebaSi miRebis damabrkolebeli garemoebebi. swored 

aseTi SemTxvevisaTvis adgens samoqalaqo kodeqsis 140-e muxli, rom 

sarCelis ganuxilvelad datovebis SemTxvevaSi, xandazmulobis vadis 

dena ar Sewydeba, magram, Tu piri ganuxilvelad datovebidan 6 Tvis 

ganmavlobaSi aRZravs axal sarCels, romelsac sasamarTlo warmoe-

baSi miiRebs da ganixilavs, xandazmulobis vada Sewyvetilad iTv-

leba pirveli sarCelis wardgenis momentidan. samoqalaqo-saproce-

so kodeqsis 186-e muxlis mixedviT, sasamarTlo sarCels ar miiRebs 

warmoebaSi, Tu es saqme am sasamarTlos gansjadi ar aris. sarCelis 

ganuxilvelad datovebidan 6 Tvis vadaSi gansjadi sasamarTlosad-

mi mimarTvis SemTxvevaSi, xandazmulobis vada Sewyvetilad pirveli 

sarCelis wardgenidan iTvleba. imave kodeqsis 187-e muxlis mixedviT 

ki, sarCelis ganuxilvelad datoveba warmoebaSi miRebis Semdegadac 

daiSveba, Tu Sesabamisi safuZveli mogvianebiT gamovlinda.“2 

1  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2013 wlis 22 aprilis #as-1586-1489-2012 gadawyvetileba.

2  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2013 wlis 22 aprilis #as-1586-1489-2012 gadawyvetileba.
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muxli 141. xandazmulobis vadis denis dawyebis aTvla Tavidan 

Tu Sewydeba xandazmulobis vadis dena, maSin Sewyvetamde ganvlili 

dro mxedvelobaSi ar miiReba da vada daiwyeba Tavidan.

xandazmulobis vadis denis Sewyvetas gansakuTrebuli gavlena 

aqvs misi denis Sewvetamde ganvlil drosTan mimarTebiT. kerZod, 

Sewyvetamde ganvlili dro mxedvelobaSi ar miiReba da vadis aTvla 

Tavidan iwyeba.

erT-erT saqmeze „saapelacio sasamarTlom miiCnia, rom ganxilu-

li sasarCelo moTxovnebi xandazmuli ar aris, radgan 2010 wlis 28 

maiss Sesrulebuli gadaxdiT (2250 lari), romliTac nawilobriv 

anazRaurda dasaqmebulis winaSe arsebuli valdebuleba, samoqalaqo 

kodeqsis 137-e muxlis Tanaxmad, xandazmulobis vadis dena Sewyda, 

radgan valdebulma pirma uflebamosili piris winaSe mTliani daval-

ianebis nawilis gadaxdiT aRiara dasaqmebulis moTxovnis arseboba 

davalianebis danarCeni nawilisadmi. Sesabamisad, amave kodeqsis 141-e 

muxlis Tanaxmad, xandazmulobis vadis (romelic, imave kodeqsis 129-e 

muxlis meore nawilis Tanaxmad, Seadgens 3 wels, rogorc period-

ulad Sesasrulebel saxelSekrulebo valdebulebaze) dena daiwyo 

Tavidan.1 

sxva saqmeze sasamarTlom Semdegi ganmarteba gaakeTa: „zemom-

iTiTebuli garemoebebi, samoqalaqo kodeqsis 137-e muxlis Sesa-

bamisad, xandazmulobis vadis denis Sewyvetis safuZvels warmoad-

gens. amave kodeqsis 141-e muxlis Tanaxmad, Tu Sewyda xandazmulobis 

vadis dena, maSin Sewyvetamde ganvlili dro mxedvelobaSi ar miiReba 

da vadis dena iwyeba Tavidan. aqedan gamomdinare, Sps „[X]-is“ mier 

ganxorcielebuli gadaxdebis perioduloba 3 welze naklebia. Sesa-

bamisad, xandazmulobis vadis aTvla unda daiwyos bolo gadaxdidan 

da vinaidan, am droidan sarCelis wardgenamde ar gasula 3 weli, 

saapelacio sasamarTlos […] sarCeli srulad unda daekmayofilebi-

na.2 

 

1  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2014 wlis 6 Tebervlis #as-1196-1138-2014 gadawyvetileba.

2  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2014 wlis 8 maisis #as-167-157-2014 gadawyvetileba.

1
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muxli 142.  sasamarTlos gadawyvetilebiT dadasturebuli moTxovnis 

xandazmulobis vada

 1. sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebiT dadas-

turebuli moTxovnis xandazmulobis vadaa aTi weli maSinac ki, roca 

es moTxovna ufro nakleb xandazmulobas eqvemdebareba.

2. Tu dadastureba Seexeba periodulad ganmeorebad moqmedebebs, 

romlebic momavalSi unda Sesruldes, maSin maT mimarT gamoiyeneba 

129-e muxlis meore nawiliT dadgenili xandazmuloba.

 

I. sasamarTlos gadawyvetilebiT dadasturebuli xandazmuloba

(muxli 142 I)

im SemTxvevaSi, rodesac moTxovnis dadastureba xdeba sasamarT-

los kanonier ZalaSi Sesuli gadawyvetilebiT, maSin aseTi moTxovnis 

xandazmulobis vada 10 wels Seadgens maSinac ki, Tu es moTxovna 

ufro nakleb xandazmulobas eqvemdebareba. magaliTad, Tu saxelSe-

krulebo moTxovnis Taobaze dava dasrulda sasamarTlos saboloo 

kanonier ZalaSi Sesuli gadawyvetilebiT, romliTac dadasturda 

aRniSnuli moTxovna, maSin am moTxovnis xandazmulobis vada iqneba 

10 weli, nacvlad sami (saxelSekrulebo moTxovna, romelic ar aris 

uZrav nivTebTan dakavSirebiT (129 I)) an eqvsi (uZrav nivTebTan dakav-

Sirebuli saxelSekrulebo moTxovnis SemTxvevaSi (129 I)) wlisa.1 

SeiZleba iTqvas, rom im SemTxvevaSi, Tu mxareTa Soris dava Seexeba 

saxelSekrulebo moTxovnas, romelzec vrceldeba samwliani xandaz-

mulobis vada da dava Tu dasruldeba mxareTa mier sasamarTloSi miR-

weuli morigebiT (sssk-s 272 (d)), maSin sasamarTlos mier sssk-is 208 

I muxlis safuZvelze gamotanili ganCineba saqmiswarmoebis Sewyvetis 

Sesaxeb unda gautoldes 142-e muxliT gaTvaliswinebul moTxovnis 

xandazmulobis damadasturebel gadawyvetilebas. saqmis-warmoeb-

is morigebis safuZvelze Sewyvetis SemTxvevaSi sasamarTlosaTvis 

xelmeored mimarTva davaze imave mxareebs Soris, imave saganze da 

imave safuZvliT ar SeiZleba (sssk-is 273 II muxli). rac Seexeba xan-

dazmulobis vadas, aseT SemTxvevaSi sasamarTlos mier damtkicebuli 

morigebis pirobebis safuZvelze warmoSobil moTxovnaTa mimarT im-

oqmedebs 142-e muxliT gaTvaliswinebuli 10-wliani xandazmulobis 

vada, nacvlad 129 I muxliT gaTvaliswinebuli samwliani xandazmu-

lobis vadisa. 

sasamarTlom erT-erT saqmeze 142-e muxlTan dakavSirebiT Semdegi 

saxis ganmarteba gaakeTa: „[...] mocemuli muxliT gaTvaliswinebuli 

aTwliani vada ukve aRiarebuli, miniWebuli uflebis realizaciis 

vadaa. aRniSnuli normis Sesabamisad, pirs, vis sasargeblodac miRe-

bulia gadawyvetileba, SeuZlia, moiTxovos misi aRsruleba kanonier 

1 axvlediani, sk-is komentari, wigni I, 2002, mux. 142, gv. 335, 336.

1
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3

4

5

ZalaSi Sesvlis dRidan 10 wlis ganmavlobaSi, rac SeiZleba gamoix-

atos saaRsrulebo furclis gacemis, iZulebiT aRsrulebis moTx-

ovniT da a.S.“2 

kanonier ZalaSi Sesuli ucxo qveynis sasamarTlos mier miRebuli 

gadawyvetileba 142 I muxlis miznebisaTvis unda gautoldes saqarT-

velos sasamarTlos mier miRebul gadawyvetilebas, im SemTxvevaSi, 

Tu ucxo qveynis sasamarTlos gadawyvetileba saqarTveloSi cnobau-

nariani iqneba.3 

marTalia, 142 I calsaxad uTiTebs sasamarTlos kanonier ZalaSi 

Sesul gadawyvetilebaze, Tumca aRniSnuli muxliT gaTvaliswinebu-

li Sedegi aseve unda gavrceldes kanonier ZalaSi Sesul saarbitraJo 

gadawyvetilebebzec rogorc saqarTvelos farglebs gareT gamot-

anil saerTaSoriso, aseve adgilobriv saarbitraJo gadawyvetilebeb-

zec.

II. periodulad ganmeorebadi moqmedebebis 

dadastureba (muxli 142 II)

samwliani xandazmulobis vada moqmedebs sasamarTlos kanonier 

ZalaSi Sesuli gadawyvetilebiT dadasturebul iseT moTxovnebze, 

romelic Seexeba paralelurad ganmeorebad moqmedebebs (periodu-

lad Sesasrulebeli valdebulebebidan warmoSobil moTxovnaTa xan-

dazmulobis vadebis Taobaze ix. 129-e muxlis komentari).

2  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2014 wlis 6 Tebervlis #as-1196-1138-2014 gadawyvetileba; saqarTvelos uzenaesi 

sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 14 maisis №as-431-409-2012 ganCineba.

3  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis 2015 wlis 30 ivlisis #a-1639-S-37-2015 gadawyvetileba, saqme №010222215950849; 

damatebiT literaturaze miTiTebiT ucxo qveynis sasamarTlos gadawyvetilebaTa cno-

bisa da aRsrulebis Taobaze ix. Svanadze, Grundlagen des deutsch-georgischen Anerkennungsre-
chts, Eine rechtsvergleichende Analyse, 2004; Svanadze, in: Beiträge und Informationen zum Recht im post-
sowjetischen Raum.
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muxli 143. xandazmulobis vada sanivTo moTxovnaTa mimarT

Tu nivTi, romlis mimarTac arsebobs sanivTo moTxovna, ufle-

bamonacvleobis gziT mesame piris mflobelobaSi aRmoCndeba, maSin 

uflebrivi winamorbedis mflobelobaSi gasuli xandazmulobis vada 

gamoiyeneba agreTve uflebamonacvlis mimarTac.

mesame piri uflebamonacvleobis gziT SeiZleba gaxdes im nivTis 

mflobeli, romelzedac sxva pirs gaaCnia sanivTo moTxovna.1 ufle-

bamonacvlebasTan dakavSirebiT saqarTvelos samoqalaqo kodeqsi 

specialur regulirebebs Seicavs 241-e (uflebamonacvleoba aR-

nagobis uflebis Sewyvetisas), 572-e (uflebamonacvleoba gaqirave-

buli nivTis gasxvisebisa), 958-e da 1512-e (binis mesakuTreTa amx-

anagobis [uflebamonacvleoba sabinao-samSeneblo kooperativebTan 

mimarTebiT]) muxlebi.

143-e muxlis Tanaxmad, sanivTo moTxovnasTan dakavSirebul urTi-

erTobebSi movalis cvlilebas aranairi gavlena ar aqvs ukve dawyebu-

li xandazmulobis vadis denasTan mimarTebiT. gansaxilvel muxlSi 

saubaria e.w. mflobelobiT uflebamonacvleobaze. kerZod, Tu nivTi 

imyofeba erTi piris mflobelobaSi, xolo meore piri mesakuTrea da 

nivTi mesame piris mflobelobaSi gadava, maSin mis winamorbed mflo-

belTan mimarTebiT gasuli xandzmulobis vada gamoiyeneba da CaiT-

vleba gasulad uflebamonacvlis mimarTac. Sesabamisad, nivTis axa-

li uflebamonacvle-mflobelis Sesabamis urTierTobaSi SesvlasTan 

erTad ar xdeba sanivTo moTxovnaTa mimarT xandazmulobis vadis 

axlidan aTvla. 

aRniSnul muxlTan dakavSirebiT SeiZleba Semdegi SesaZlo SemTx-

vevis ganxilva: piri moZrav nivTs uwyvetad flobda 2009 wlidan 2013 

wlamde — 4 wlis ganmavlobaSi da am nivTis mesakuTrem icoda, rom mas 

gaaCnda mflobelTan mimarTebiT nivTis misTvis gadacemis moTxovnis 

ufleba (sanivTo moTxovna), magram mesakuTres arc aRniSnuli ufle-

ba (172) da arc dasabuTebuli pretenziis wayenebis ufleba (168) am 

4 wlis ganmavlobaSi ar ganuxorcielebia. mexuTe wels — 2014 wels, 

nivTis mflobelma nivTi gadasca mesame pirs mflobelobaSi. mesame 

pirs ganzraxuli hqonda, rom nivTze sakuTrebis ufleba SeeZina xan-

dazmulobiT (165) da swored amitomac moipova nivTze mflobeloba. 

aseT SemTxvevaSi, 2009 wlidan gasuli 4 weli SeiZleba CaiTvalos 165-e 

muxliT gansazRvruli, xuTwlian xandazmulobis vadaSi. Sesabamisad, 

aseT SemTxvevaSi, Tu mesakuTre 2014 wlis bolomde, anu, Tavdapir-

veli mflobelis mier nivTis uwyvetad flobis dawyebidan 5 wlis 

gasvlamde ukve axali uflebamonacvlis mimarT ar ganaxorcielebs 

Tavis uflebas (172) an pretenzias (168), maSin axalma uflebamonacv-

lem SeiZleba 165-e muxlis safuZvelze nivTze moipovos sakuTre-

1 axvlediani, sk-is komentari, wigni I, 2002, mux. 143, gv. 336.

1
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bis ufleba 5-wliani uwyvetad flobis xandazmulobiT. aRniSnuli 

SesaZlo daskvnis miuxedavad, unda iTqvas, rom sasamarTlom yovel 

konkretul SemTxvevaSi individualurad unda Seafasos saqmis faq-

tobrivi garemoebebi da aRniSnul Sedegamde misvlis SesaZlebloba. 

aseTi Semowmebisas centraluri sakiTxi unda iyos imis dadgena, (a) 

aqvs Tu ara mflobels nivTis flobis ufleba (172) da (b) gaaCnia Tu 

ara mesakuTres nivTis mflobelis mimarT dasabuTebuli pretenziis 

wayenebis SesaZleboba (168).
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muxli 144. valdebuli piris ufleba xandazmulobis vadis gasvlisas

 1. xandazmulobis vadis gasvlis Semdeg valdebuli piri ufleba-

mosilia uari Tqvas moqmedebis Sesrulebaze.

2. Tu valdebulma pirma movaleoba Seasrula xandazmulobis vadis 

gasvlis Semdeg, mas ara aqvs ufleba moiTxovos Sesrulebulis dab-

runeba, Tundac movaleobis Sesrulebis momentSi mas ar scodnoda, rom 

xandazmulobis vada gasuli iyo.

3. igive wesi gamoiyeneba valdebuli piris aRiarebisa da uzrunvely-

ofis saSualebaTa mimarTac.

I. uari moqmedebis Sesrulebaze (144 I) .........................................................776

II. vadis gasvlis Semdeg Sesrulebis Sedegebi (144 II) .................................780

III. aRiareba da uzrunvelyofis saSualebebi (144 III) ..................................780

I. uari moqmedebis Sesrulebaze (144 I) 

moTxovna maSin iTvleba xandazmulad, rodesac xandazmulobis 

vadis denis SeCerebis, Sewyvetisa da sxva Semaferxebeli garemobebis 

miuxedavad, xandazmulobis Sesabamisi vada gasulia. xandazmulobis 

vadis gasvla Tavad moTxovnas ar auqmebs (ar wyvets), is ubralod 

movales SesaZleblobas aZlevs, uari Tqvas moTxovnis Sesruleba-

ze.1 sasamarTlom erT-erT saqmeze ganmarta, rom „xandazmulobis in-

stitutis specifikuroba imaSi mdgomareobs, rom dadgenili vadis 

gasvlis Semdeg moTxovnis ufleba obieqturad arsebobs, Tumca igi 

ganuxorcielebelia“.2 xatovnad rom iTqvas, saxezea „SiSveli“ val-

debuleba, rameTu igi aRar aris „Semosili“ upirobod Sesasrulebe-

li araxandazmuli da ganxorcielebadi moTxovniT. aseT SemTxvevaSi 

movales ufleba aqvs, Tavisuflad gankargos Sesrulebis is sagani, 

romlis moTxovnac xandazmulia.3 dogmaturad movalis aRniSnuli 

Secilebis ufleba warmoadgens materialur-samarTlebriv da ara 

procesualur-samarTlebriv uflebas.4 144 I muxlis Tanaxmad, xan-

dazmulobis vadis gasvlis Semdeg valdebul pirs ufleba aqvs, uari 

Tqvas valdebulebis Sesrulebaze.5 

saproceso-samarTlebriv konteqstSi safiqralia, rom, Tu Sesa-

bamisi mxare ar iTxovs konkretuli samarTlebrivi moTxovna Sefas-

des xandazmulad, maSin sasamarTlom wesiT xandazmulobis sakiTxTan 

1 Ellenberger, in Palandt BGB Komm. 69. Aufl., § 214, Rn. 1.
2  Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis sasamarTlos 2015 wlis 19 

maisis #2/17071-14 gadawyvetileba.

3 BGH NJW-RR 05, 241.
4 Meller-Hannich, JZ, 2005, S. 241.
5  rogava, zianis anazRaurebis moTxovnis uflebis mzRvevelze gadacemis farglebi da misi 

xandazmuloba sasamarTlo gadawyvetilebis analizi (saqme #as-581-549-2011), studentu-

ri samarTlebrivi Jurnali, 2013, 15, 20.

1

2

giorgi svanaZe muxli 144



777

mimarTebiT Sefaseba ar unda gaakeTos da amiT unda moaxdinos mxa-

reTa SejibrebiTobisa da dispoziciurobis principis dacva. Tum-

ca aRniSnuli midgomis gamoyenebaze Tavisuflad SeiZleba fiqri 

iseT SemTxvevaSi, rodesac dava Seexeba Tanabari Zalis mqone pirebs, 

mewarmeebs, romlebic Sesabamisi advokatebiT an iuristebiT arian 

procesSi warmodgenili. rodesac saxezea araTanabari situacia da 

erTi mxare sustia meore mxaresTan SedarebiT (magaliTad, mewarme da 

momxmarebeli, iuridiuli piri da fizikuri piri, damsaqmebeli iu-

ridiuli piri anda organizacia da dasaqmebuli fizikuri piri, sax-

elmwifo da moqalaqe), maSin sasamarTlom SeiZleba, calkeul gare-

moebaTa gaTvaliswinebiT, dauSvas xandazmulobis vadis gasvlisa da 

misi Sedegebis Taobaze ganmartebis sakuTari iniciativiT gakeTeba.6 

aseve mniSvnelovania procesualur-samarTlebrivad imis gansaz-

Rvra, Tu procesis ra etapze SeuZlia Sesabamis mxares, 144 I muxlis 

Sesabamisad, uari Tqvas moTxovnis Sesrulebaze. saproceso ekonomi-

is miznebidan gamomdinare safiqralia, rom Tanabari Zalis mqone 

pirebs Soris davisas Sesabamisma mxarem mTavar sxdomamde unda ganax-

orcielos Sesabamisi Suamdgomlobis dayeneba. xolo araTanabari Za-

lis mqone pirebs Soris davisas sasamarTlom xandazmulobis vadis 

gasvlisa da misi Sedegebis Taobaze ganmartebis sakuTari iniciativ-

iT gakeTebac aseve sasamarTlos mTavar sxdomamde unda moaxdinos. 

saapelacio da sakasacio instanciaSi arc erT mxares ar unda mieces 

144 I muxlze dayrdnobiT Sesabamisi moTxovnis dayenebis saSualeba. 

saxelmwifosa da moqalaqes Soris davisas 144 I muxlze saxelmwi-

fos apelirebasTan dakavSirebiT Zalian sagulisxmo gadawyvetileba 

miiRo Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 

sasamarTlom;7 aRniSnul gadawyvetilebaSi sanimuSod sayuradRebo 

aspeqtebze gaamaxvila sasamarTlom yuradReba konstituciur-sa-

marTlebriv garantiebsa da sasamarTlos mier saxelmwifosTvis 144 

I muxliT sargeblobis uflebis SezRudvasTan mimarTebiT. kerZod, 

sasamarTlom samarTlebrivi Sefasebis centralur sagnad daaye-

na sakiTxi imis Taobaze, Tu ramdenad SeiZleba, rom saxelmwifom 

isargeblos xandazmulobis institutze miTiTebis samoqalaqo-sa-

marTlebrivi uflebiT da „[...] unda SeizRudos Tu ara saxelmwi-

fo, rogorc sakuTrebis konstituciuri garanti, xandazmulobaze 

miTiTebis uflebaSi, rodesac sadavo-samarTlebriv urTierTobaSi 

is monawileobs, rogorc sakuTrebis uflebis savaraudo xelmyofi“.8 

dasmul sakiTxTan dakavSirebiT sasamarTlom ganaviTara msjeloba 

6  germaniis sasamarTlos praqtikis magaliTze ix.: Düss NJW 91, 2091; Köln NJW-RR 90, 192, BayO-
blG NJW 99, 1875, BGH NJW 98, 612.

7  Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis sasamarTlos 2015 wlis 19 

maisis #2/17071-14 gadawyvetileba.

8  Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis sasamarTlos 2015 wlis 19 

maisis #2/17071-14 gadawyvetileba.
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da Seafasa Tavad xandazmulobis institutis Sinaarsi, misi iuridi-

uli funqcia, gamoyenebis pirobebi da keTilsindisierebis principis 

moqmedeba 144 I muxlze dayrdnobiT moTxovnis dayenebisas. kerZod, 

sasamarTlom Semdegi sagulisxmo ganmartebebi gaakeTa, maT Soris 

saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebze Sesa-

bamisi miTiTebiT, rac aseve sagulisxmoa saerTo sasamarTlos mx-

ridan sakanonstitucio sasamarTlos gadawyvetilebebze dayrdno-

biT samarTlebrivi msjelobisa da, zogadad, erTiani samarTlebrivi 

sivrcisa da sakuTriv samarTlis ganviTarebis kuTxiT:

„[...] xandazmulobis instituti konstituciuri marTlwesrigis Se-

madgeneli nawilia da mimarTuli ekonomikuri urTierTobebis monaw-

ileTa samarTlebrivi mSvidobis uzrunvelsayofad. adamianis ufle-

baTa evropuli sasamarTlos ganmartebis Tanaxmad: „....xandazmulobis 

vadebi emsaxureba ramdenime mniSvnelovan mizans, kerZod, samarT-

lebriv gansazRvrulobas da saboloobas, potenciuri mopasuxeebis 

dacvas Zveli sarCelebisagan, romlebisganac Tavis dacva SeiZleba 

rTuli aRmoCndes da usamarTlobis Tavidan acilebas, romelic Sei-

Zleba warmoSvas, Tu sasamarTloebi iZulebuli gaxdebian, gadawyvi-

ton saqmeebi, romlebic Soreul warsulSi moxda, im mtkicebulebeb-

ze dayrdnobiT, romelic SesaZloa drois gasvlis gamo arasaimedo 

an arasruli iyos... (ix. STUBBINGS AND OTHERSS VS THE UNITED KINGDOM 
1996 wlis 22 oqtomberi).“ 

„[...] saqarTvelos sakonstitucio sasamarTlos 2013 wlis 5 noembris 

gadawyvetilebaSi saqme №3/1/531 (janaSvili parlamentis winaaRmdeg) 

aRniSnulia „....sasarCelo xandazmulobis vada gulisxmobs drois 

garkveul monakveTs, romlis ganmavlobaSic pirs, romlis uflebac 

dairRva, SesaZlebloba aqvs, moiTxovos sakuTari uflebebis samarT-

lebrivi gziT (iZulebiT) ganxorcieleba an dacva. am vadis gacdena ki 

gulisxmobs am pirTa mier aseTi SesaZleblobis gamoyenebis uflebis 

mospobas, gaqarwylebas. samoqalaqo samarTalSi sasarCelo xandazmu-

lobis vadis gasvlis Semdeg piri kargavs uflebis sasamarTlo gziT 

dacvis SesaZleblobas......”. 

marTalia, aRniSnul gadawyvetilebaSi sasamarTlom isic samar-

Tlianad dasZina, rom: „[...] saxelmwifo, rogorc kerZosamarTlebrivi 

urTierTobis subieqti, aseve sargeblobs xandazmulobaze miTiTebis 

uflebiT da sasamarTlos mxridan am uflebaSi Careva ganpirobebuli 

unda iyos legitimuri miznebiT“. Tumca 8 III muxlis Tanaxmad, aseve 

damajereblad daaskvna, rom „[...] samarTlebrivi urTierTobis monaw-

ileni valdebulni arian, keTilsindisierad ganaxorcielon TavianTi 

uflebebi da movaleobebi [...]“ da rom „[...] keTilsindisierebis prin-

cipidan gamomdinareobs swored xandazmulobis institutis moqmede-

ba samoqalaqo samarTalSi, vinaidan SeuZlebelia, movale xangrZlivi 

drois ganmavlobaSi mudmivad iyos kreditoris mxridan moTxovnis 
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wardgenis molodinSi [...]“. ganviTarebuli msjelobis safuZvelze 

ki sasamarTlom daaskvna Semdegi, rac safuZvlad daedo Tavad gad-

awyvetilebis samarTlebriv Sedegs:

„[...] Tuki Tavad xandazmulobis institutis gamoyeneba xdeba keT-

ilsindisierebis principis sawinaaRmdegod, amasTan, Tuki sakiTxi ex-

eba sakuTrebis uflebas, xolo subieqtad Tavad am uflebis dacvis 

konstituciuri garanti gvevlineba, sasamarTlom unda Seafasos sak-

iTxi, ramdenad legitimuria am uflebis gamoyeneba konstituciuri 

marTlwesrigis farglebSi. miT umetes _ imis gaTvaliswinebiT, rom 

samoqalaqo-samarTlebrivi pasuxismgeblobis sakiTxi unda gadawydes 

mxolod xandazmulobaze miTiTebiT _ yovelgvari arsebiTi dasab-

uTebis gareSe. 

Sesabamisad, Cndeba kiTxva, keTilsindisierebis principidan ga-

momdinare, gaaCnia Tu ara saxelmwifos, rogorc sakuTrebis kon-

stituciuri garantis funqciiT aRWurvil subieqts, xandazmulobaze 

miTiTebis ufleba, rodesac am uflebis realizaciiT igi yovelgvari 

dasabuTebis gareSe cdilobs airidos Tavidan samoqalaqo pasux-

ismgebloba.“

„[...] rogorc aRiniSna, samoqalaqo urTierTobaSi saxelmwifo 

Tvisebrivad ar kargavs „gansakuTrebul statuss“, rac gulisxmobs, 

rom igi inarCunebs konstituciur valdebulebebs kerZosamarTle-

briv sivrceSic. rogorc suvereni da konstituciuri valdebulebeb-

is matarebeli, igi SeboWilia samarTlianobis dacvis ufro maRali 

standartiT. uflebis realizacia samarTlianobis farglebSi gansa-

kuTrebulad saxelmwifos movaleobaa [...].“

„[...] ufro metic, miuxedavad samarTalurTierTobis kerZosa-

marTlebrivi bunebisa, kerZo samarTlis subieqtebis mxridan, kon-

trahenti Zlieri mxaris, saxelmwifos qmedebebis mimarT moqmedebs 

kanonieri ndobis principi (msgavsi mosazreba asaxulia Tbilisis 

saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2014 wlis 15 

aprilis gadawyvetilebaSi. saqme #2b/4686-13). sasamarTlo miiCnevs, 

rom saxelmwifos mxridan xandazmulobis institutiT sargebloba, 

iq, sadac am uflebis gamoyeneba ewinaaRmdegeba misi konstituciuri 

valdebulebebis arss anda, rodesac saxelmwifo marTlsawinaaRmde-

go an amoraluri Sinaarsis qmedebiT iZens qonebriv sargebels sxva 

piris uflebis xelyofis xarjze _ dauSvebelia. amitom, am davis far-

glebSi saxelmwifo ver isargeblebs am institutze miTiTebiT, rad-

gan mosarCelis samarTlebrivi pretenzia gulisxmobs saxelmwifos 

mxridan misi sakuTrebis uflebis xelyofas sisxlissamarTlebrivi 

meqanizmebis gamoyenebiT. Sesabamisad, gansaxilveli davis fargleb-

Si, saxelmwifo ver isargeblebs xandazmulobis uflebis gamoyenebiT, 

raTa yovelgvari samarTlebrivi polemikis gareSe Tavidan aicilos 

samoqalaqo pasuxismgebloba“.
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Tumca sasamarTlom amavdroulad xazgasmiT daaskvna, rom „[...] 

saxelwifos mimarT yoveli amgvari akrZalva warmoadgens konkret-

uli SemTxvevis farglebSi Sefasebis sagans da unda emsaxurebodes 

mxolod legitimur interesebs“. 

II. vadis gasvlis Semdeg Sesrulebis Sedegebi (144 II)

144 II muxlis Tanaxmad, valdebuli piris mier xandazmuli moTx-

ovnis Sesrulebis Semdeg mas ara aqvs ufleba, moiTxovos Sesrulebis 

dabruneba, Tundac movaleobis Sesrulebis momentSi mas ar scodno-

da, rom xandazmulobis vada gasuli iyo.9 aRniSnuli danawesi swored 

144 I muxliT gansazRvruli principidan gamomdinareobs, romlis 

Tanaxmadac, xandazmuli moTxovna, marTalia, ganuxorcielebadia, ma-

gram is, 144 II muxliT gaTvaliswinebul garkveul garemoebaTa arse-

bobisas, Sesrulebadad10 rCeba. 

III. aRiareba da uzrunvelyofis saSualebebi (144 III)

xandazmulobis vadis gasvlisas 144 I, II muxliT dadgenili Sedegebi 

maSinac dgeba, rodesac valdebuli piri aRiarebs vals an kreditori 

valdebulebis uzrunvelsayofad ganaxorcielebs Sesabamis qmedebas 

an gamoiyenebs valdebulebis uzrunvelyofis saSualeb(eb)as. magal-

iTad, Tu samwliani xandazmulobis vadis gasvlis Semdeg movale 

xandazmuli moTxovnis uzrunvelsayofad saTanado wesiT ipoTekiT 

datvirTavs qonebas, aseT SemTxvevaSi 144 III muxlis safuZvelze ga-

modis, rom movalem konkludenturi qmedebiT aRiara valdebulebis 

arseboba, xolo xandazmulobis vadis denis aTvla Tavidan daiwyeba 

da movales ufleba aRar eqneba, uari ganacxados maT Sesrulebaze 

Sesabamisi, xelmeored dawyebuli xandazmulobis vadis gasvlamde.11 

9  Tbilisis saapelacio sasamarTlos 2014 wlis 17 dekembris #2b/4587-14 gadawyvetileba; 

saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 4 dekembris 

#as-960-909-2015 gadawyvetileba.

10 Ellenberger, in Palandt BGB Komm. 69. Aufl., § 214, Rn. 4.
11 axvlediani, sk-is komentari, wigni I, 2002, mux. 144, gv. 338.
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muxli 145. damatebiTi moTxovnis xandazmulobis vada

mTavari moTxovnis xandazmulobis vadis gasvlasTan erTad xandaz-

mulobis vada gasulad iTvleba damatebiTi moTxovnebisTvisac maSinac 

ki, roca am moTxovnaTa xandazmulobis vada jer ar gasula.

damatebiTi moTxovna warmoadgens mTavar/ZiriTad moTxovnasTan 

ise dakavSirebul moTxovnas, romlis xandazmulobis vadac avtomat-

urad gasulad iTvleba mTavari moTxovnis xandazmulobis vadis 

gasvlasTan erTad maSinac ki, rodesac am damatebiT moTxovnaTa xan-

dazmulobis vada jer ar gasula.1 Tumca aRsaniSnavia, rom damatebiT 

moTxovnaTa xandazmulobis vadis dawyeba, xangrZlivoba, SeCereba da 

denis axlidan dawyeba damokidebuli ar aris ZiriTadi moTxovnis 

xandazmulobis vadaze.2 

samoqalaqo kodeqsi 145-e muxlis miznebisaTvis ar iZleva damatebi-

Ti moTxovnis kanonismier definicias. literaturaSi damkvidrebuli 

mosazrebis Tanaxmad, aseT damatebiT moTxovnebs ganekuTvneba gi-

rao, Tavdeboba,3 pirgasamtexlo, procenti, aseTi aseve SeiZleba iyos 

nivTisa da uflebis nayofi4 (154) da valdebulebis Sesrulebis uz-

runvelyofis sxva saSualebebi;5 Tumca literaturaSi ar aris konk-

retulad ganxiluli, Tu valdebulebis Sesrulebis uzrunvelyofis 

damatebiTi ra saSualebebi igulisxmeba damatebiT moTxovnebSi. 

sasamarTlo praqtikiT damatebiTi moTxovnebi gaigivebulia aqce-

sorul uflebebTan,6 „[...] romelic isea dakavSirebuli sxva ufle-

basTan, rom mis gareSe arc SeiZleba arsebobdes“ (153, ix. 153-e 

muxlis koment.). amave saqmeze sasamarTlom ganmarta, rom „[...] ipo-

Teka warmoadgenda sesxis xelSekrulebasTan mimarTebiT aqcesorul 

uflebas, romelic gamomdinareobda ZiriTadisagan, Sesabamisad, ses-

xis xelSekrulebidan gamomdinare moTxovnis xandazmulobis vada 

vrceldeboda ipoTekis xelSekrulebazec, rac misi dakmayofileb-

is SesaZleblobas aRar iZleoda. aqedan gamomdinare, saqalaqo sasa-

marTlom sworad miiCnia, rom [...] [mo]sarCelis moTxovna xandazmulo-

bis gamo ar unda dakmayofilebuliyo“.7 

sxva saqmeze sasamarTlom aseve ganmarta, rom „[...] ipoTeka saniv-

To-samarTlebrivi garigebaa, romelic uzrunvelyofs valdebule-

bas. misi arsi da daniSnuleba arsebuli valdebulebis uzrunvely-

ofaa da mis gareSe ar arsebobs. ipoTeka aqcesoruli uflebaa da, 

1 axvlediani, sk-is komentari, wigni I, 2002, mux. 145, gv. 338.

2 Ellenberger, in Palandt BGB Komm. 69. Aufl., § 214, Rn. 1.
3 saqarTvelos uzenaesi sasamarTlos 2004 wlis 3 Tebervlis #a-114-a-15-03 gadawyvetileba.

4 Ellenberger, in Palandt BGB Komm. 69. Aufl., § 214, Rn. 1. 
5  axvlediani, sk-is komentari, wigni I, 2002, mux. 145, gv. 338; Ellenberger, in Palandt BGB Komm. 

69. Aufl., § 214, Rn. 1.
6  saqarTvelos uzenaesi sasamarTlos 2014 wlis 28 noembris #as-858-822-2014 gadaw-

yvetileba.

7 saqarTvelos uzenaesi sasamarTlos 2014 wlis 28 noembris Nas-858-822-2014 gadawyvetileba.

1

2

3
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samoqalaqo kodeqsis 153-e muxlis pirveli nawilis Sesabamisad, igi 

ar warmoiSoba da arc SeiZleba arsebobdes ZiriTadi uflebis gare-

Se. ipoTekis, rogorc aqcesoruli uflebis, buneba vlindeba ZiriT-

adi uflebis gadacemis procesSic — moTxovnis gadacemisas ipoTeka 

Tan mihyveba mTavar uflebas. ramdenadac xandazmuli iyo ZiriTadi 

moTxovna — sesxad gacemuli Tanxis dabruneba, xandazmulad miiCneo-

da aseve damatebiTi moTxovnac ipoTekiT daTvirTuli uZravi nivTis 

realizaciis Taobaze“.8 

saintereso ganmarteba gaakeTa sasamarTlom 145-e muxlis konte-

qstSi, rodesac miuRebeli Semosavalis moTxovna 145-e muxlis mizneb-

isTvis damatebiT moTxovnas gautola. kerZod, sasamarTlom aRniSna, 

rom: „[... ] vinaidan usafuZvlo iyo ZiriTadi Tanxis dakisrebis moTx-

ovna, Sesabamisad, usafuZvlo iyo am Tanxis gadauxdelobiT gamowveu-

li zianis anazRaurebis moTxovnac. amasTan, saapelacio sasamarT-

lom miuTiTa samoqalaqo kodeqsis 145-e muxlze, romlis Tanaxmad, 

mTavari moTxovnis xandazmulobis vadis gasvlasTan erTad xandazmu-

lobis vada gasulad iTvleba damatebiTi moTxovnebisTvisac, maSinac 

ki, roca am moTxovnaTa xandazmulobis vada jer ar gasula. Sesa-

bamisad, valdebulebis drouli SeusruleblobiT gamowveuli miuRe-

beli Semosavlis anazRaurebis Sesaxeb mosarCelis moTxovnac xandaz-

mulad unda miCneuliyo“.9 

145-e muxlidan gamonakliss warmoadgens sabanko garantia (881), 

romelic literaturaSi aseve ganixileba damatebiT moTxovnad, Tum-

ca ZiriTadi moTxovnis vadis gasvla gavlenas ar axdens im moTx-

ovnaze, romelic sabanko garantiazea dafuZnebuli.10 

8  saqarTvelos uzenaesi sasamarTlos 2015 wlis 30 ivlisis #as-369-350-2015 gadawyvetile-

ba; aseve Sdr. saqarTvelos uzenaesi sasamarTlos gadawyvetilebebi #as-444-423-2015, 

30.10.2015; #as-1196-1216-2011, 20.10.2011.

9 saqarTvelos uzenaesi sasamarTlos 2013 wlis 9 dekembris #as-826-784-2013 gadawyvetileba.

10  axvlediani, sk-is komentari, wigni I, 2002, mux. 145, gv. 339; saqarTvelos uzenaesi sasa-

marTlos 2003 wlis 12 dekembris #as-159-867-03 gadawyvetileba.
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muxli 146.  xandazmulobis vadis Secvlis dauSvebloba mxareTa SeTanx-

mebiT

xandazmulobis vadebisa da maTi gamoTvlis wesis Secvla mxareTa Se-

TanxmebiT dauSvebelia.

xandazmulobis vadebi da maTi gamoTvlis wesi literaturaSi Se-

fasebulia, rogorc imperatiuli norma, rac Sesabamis mxareebs ar 

aZlevs uflebas, SeTanxmebis gziT an raime sxva formiT Secvalon 

(gazardon, Seamciron) xandazmulobis vadebi an maTi gamoTvlis wesi.1 

qarTveli kanonmdeblis midgoma gansxvavdeba germaniis val-

debulebiTi samarTlis 2002 wlis reformis Sedegad miRebuli gsk-

is § 202-is redaqciisagan, romlis Tanaxmadac, saxelSekrulebo Tav-

isuflebis principi vrceldeba rogorc moTxovnis xandazmulobis 

vadebis Semcirebasa da gazrdaze, aseve misi gamoTvlis wesis Secv-

laze.2

146-e muxlis imperatiuli xasiaTi gasaTvaliswinebelia Sida qa-

rTul samarTlebriv urTierTobebSi. Tumca aRniSnul sakiTxs Sei-

Zleba sxva Sefaseba hqondes saerTaSoriso kerZo da samoqalaqo sap-

roceso-samarTlebriv konteqstSi. 

Tu mxareebi saerTaSoriso kerZo xelSekrulebiT gamosayenebel 

samarTlad gansazRvraven romelime ucxo qvenis samarTals, romlis 

sadavo moTxovnis xandazmulobis vadac meti an ufro mcirea saqarT-

velos kanonmdeblobiT dadgenil imave moTxovnis xandazmulobaze, 

maSin Tavs iCens qvemoT moyvanili Semdegi sakiTxebi, Tu saqmis gan-

mxilveli sasamarTlo iqneba saqarTvelo: kerZod, qarTul sasamarT-

los mouwevs saerTaSoriso kerZo samarTlis Sesaxeb saqarTvelos 

kanonis 35 III, me-5 da me-6 muxlebze dayrdnobiT imis Sefaseba, Tu 

ramdenad aris 146-e muxlis imperatiuli xasiaTi aseve saerTaSoriso 

konteqstSic imperatiulad gasaTvaliswinebeli. literaturaSi dam-

kvidrebuli poziciis Tanaxmad, saerTaSoriso kerZo da saerTaSo-

riso samoqalaqo saproceso-samarTlebriv konteqstSi yvela imper-

atiuli norma ar aris mkacrad imperatiulad gasaTvaliswinebeli. 

mxolod unda moxdes im imperatiuli normebis gaTvaliswineba, rom-

lebic Sesabamisi saxelmwifos mier miRebulia qveynis socialuri, 

politikuri da ekonomikuri faqtorebis gaTvaliswinebiT, misi sa-

zogadoebisa da sajaro wesrigis saerTo interesebis dacvis uzrun-

velyofis mizniT, imperatiul normebs aseve saerTaSoriso xasiaTic 

unda hqondes, raTa maTi gaTvaliswineba moxdes saerTaSoriso kerZo 

da saerTaSoriso samoqalaqo-saproceso samarTlebriv konteqstSi.3 

1 axvlediani, sk-is komentari, wigni I, 2002, mux. 146, gv. 339.

2  Ellenberger, in Palandt BGB Komm. 69. Aufl., § 202, Rn. 1; MüKo/Grothe, § 202 Rn. 1; rogava, xandazmu-

lobis vadis Semcireba mxareTa SeTanxmebiT germaniis samoqalaqo samarTalSi, studen-

turi samarTlebrivi Jurnali, 2014, 116, 122

3  damatebiT saerTaSoriso literaturaze mTiTebiT Sead: svanaZe, saerTaSoriso biz nes-

1

2

3
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im SemTxvevaSi, Tu msgavs davaze miRebuli ucxo qveynis sasamarT-

los gadawyvetilebis cnoba-aRsrulebis sakiTxi saqarTvelos uzena-

esi sasamarTlos mier iqneba gadasawyveti, maSin sasamarTlos saer-

TaSoriso kerZo samarTlis Sesaxeb saqarTvelos kanonis 68 (2) (z) 

muxliT mouwevs Sefaseba, Tu ramdenad SeiZleba miCneul iqnes saqa-

rTvelos ZiriTadi samarTlebrivi principebis sawinaaRmdegod saqa-

rTveloSi dadgenili xandazmulobis vadebze didi an ufro mcire 

vadis gamoyenebiT miRebuli gadawyvetilebis saqarTveloSi cnoba, 

es sasamarTlos Sefasebis sagania.4 imis gaTvaliswinebiT, rom saer-

TaSoriso kerZo samarTlis Sesaxeb saqarTvelos kanonis 30-e muxli 

iZleva imis saSualebas, rom moTxovnis xandazmulobaze gavrceldes 

ucxo qveynis samarTalic, maSin safiqralia, rom saerTaSoriso ker-

Zo da samoqalaqo saproceso-samarTlebriv konteqstSi 146-e muxli 

yovelTvis ar unda iqnes ganxiluli iseT [ze]imperatiul normad, 

romelic saqarTvelos saerTaSoriso sajaro wesrigis damdgenia da 

romlis gauTvaliswineblobac saqarTvelos ZiriTadi samarTlebri-

vi principebis darRvevad dakvalificirdeba.5 Sesabamisad, aRniSnuli 

safuZvliT yovelTvis ar unda eTqvas uari ucxo qveynis sasamarT-

los gadawyvetilebis saqarTveloSi cnobas. TiToeuli saqmis faqto-

brivi garemoebebisa da Sesabamisi qveynebis kanonmdeblobiT gaTval-

iswinebuli gansxvavebuli xandazmulobis vadebis Sedareba-Sefasebis 

safuZvelze unda moxdes gadawyvetilebis miReba. 

im SemTxvevaSi, Tu gansaxilvel saqmeze gamosayenebeli iqneba 

romelime saerTaSoriso ormxrivi an mravalmxrivi saerTaSoriso 

xelSekruleba, maSin sasamarTlom upiratesad Sesabamisi saerTaSo-

riso xelSekrulebiT unda ixelmZRvanelos zemoaRniSnul sakiTxTa 

gadawyvetisas (me-2 muxli).

xelSekrulebebis molaparakeba da Sedgena saerTaSoriso nasyidobis samarTlis magal-

iTze, qarTuli biznes-samarTlis mimoxilva, IV gamocema, 2015, gv. 64, 70; Vashakidze, Das 
Internationale Privatrecht von Georgien, 2014, S. 79-87; Vashakidze, Kodifikation des Internationalen Priva-
trechts in Georgian in: Transformation durch Rezeption?, 2014, S. 290, 319; Svanadze, Recognition of foreign 
judgments in Georgia: Is the Recognition of foreign judgments in Georgia predictable? (Comparative ana-
lyse) in: Beiträge und Informationen zum Recht im postsowjetischen Raum (www. mpipriv.de/gus), http://
mpipriv.de/shared/data/pdf/2009_12_09_02.pdf; Svanadze, Grundlagen des deutsch-georgischen Anerk-
ennungsrechts, Eine rechtsvergleichende Analyse, 2014, S. 93-96.

4  damatebiT literaturaze miTiTebiT ix: Svanadze, Grundlagen des deutsch-georgischen Anerken-
nungsrechts, Eine rechtsvergleichende Analyse, 2014, S. 93-96.

5  svanaZe, saerTaSoriso biznes-xelSekrulebebis molaparakeba da Sedgena saerTaSori-

so nasyidobis samarTlis magaliTze, qarTuli biznes-samarTlis mimoxilva, IV gamocema, 

2015, gv. 64, 70.
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