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winamdebare `samoqalaqo kodeqsis komentari~ Seqmnilia GIZ-is (Deutsche 
GesellschaŌ für InternaƟonale Zusammenarbeit) finansuri mxardaWeriT. 1993 

wlidan GIZ-i saqarTveloSi xels uwyobs samarTlisa da iusticiis re-

formebis gatarebas. sxva RonisZiebebTan erTad GIZ-i zrunavs iuridiu-

li literaturis Seqmnasa da samarTlis popularizaciaze. GIZ-i ar iRebs 

pasuxismgeblobas naSromis Sinaarsobrivi mxaris sisworeze.

`samoqalaqo kodeqsis komentaris~ Seqmna SesaZlebeli gaxda amerikeli 

xalxis guluxvi daxmarebiT, amerikis SeerTebuli Statebis saerTaSoriso 

ganviTarebis saagentos (USAID) meSveobiT. komentari momzadda proeqtis 

_ „kanonis uzenaesobis mxardaWera saqarTveloSi“ (PROLoG) _ fargleb-

Si, romelsac aRmosavleT-dasavleTis marTvis instituti (EWMI) axor-

cielebs. komentaris Sinaarsze pasuxismgeblebi arian avtorebi. igi ar 

warmoadgens amerikis mTavrobis oficialur mosazrebas da ar asaxavs 

amerikis SeerTebuli Statebis saerTaSoriso ganviTarebis saagentos an 

aRmosavleT-dasavleTis marTvis institutis Sexedulebebs.
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winasityva

winamdebare „samoqalaqo kodeqsis komentaris“ II wigni sanivTo 

(qonebriv) samarTals eZRvneba da masSi komentirebis Tanamedrove 

meTodebis gamoyenebiT ganxilulia sanivTo samarTalSi bolo ori 

aTeuli wlis ganmavlobaSi ganxorcielebuli yvela sakanonmdeblo 

cvlileba, maTi sasamarTloseuli interpretacia da samecniero lit-

eratura. „komentarSi“ dainteresebuli mkiTxveli ipovis TiTqmis 

yvelafers, rac qarTul sanivTo samarTalSi Seqmnila samoqalaqo 

kodeqsis miRebidan dRemde. 

mflobeloba, sakuTreba, SezRuduli sanivTo uflebebi kerZo sa-

marTlis fuZemdebluri institutebia da maTi mniSvneloba scdeba 

samoqalaqo samarTlis farglebs _ sabazro ekonomika da samoqalaqo 

sazogadoebis arseboba warmoudgenelia maT gareSe. isini uzrunvely-

ofen samoqalaqo brunvis stabilurobas da qveynis ganviTarebisa Tu 

mosaxleobis keTildReobis winapirobebs qmnian. aRniSvnis Rirsia is 

garemoeba, rom qarTul samarTalSi pirvelad moxda am institutebis 

aseTi safuZvliani da Rrma analizi, rogorc dogmaturad, ise sasa-

marTlo praqtikis safuZvelze. mravali debuleba sistemurad mwyo-

brad, meTodologiurad gamarTulad da struqturulad daxvewilad 

aris Seswavlili da gadmocemuli, rac aiolebs Tavisi bunebiT rTu-

li samarTlebrivi institutebis gagebasa da gamoyenebas. 

samoqalaqo kodeqsis miRebidan ganvlili drois ganmavlobaSi 

gansakuTrebiT mravali cvlileba Seexo kreditis uzrunvelyofis 

iseT sanivTo samarTlis saSualebebs, rogorebicaa ipoTeka da gi-

ravnoba. maTi zogierTi debuleba bolo wlebSi mravalgzis Seicva-

la da praqtikaSi, arcTu iSviaTad, winaaRmdegobrivi ganmartebebisa 

da gamoyenebis winapirobebi Seiqmna. winamdebare „komentari“ Seicavs 

ipoTekisa da giravnobis rogorc mecnierul, ise samosamarTlo sa-

marTlisTvis sayuradRebo da uaRresad sasargeblo analizs. sakred-

ito urTierTobebSi sakuTreba moTxovnis uzrunvelyofis yvelaze 

gavrcelebuli saSualebaa, radgan masSi gansxeulebulia kreditoris 

dakmayofilebis erT-erTi yvelaze efeqturi instrumenti. kanon-

mdebelma unda uzrunvelyos kreditorsa da sakuTrebis dakargvis 

safrTxedamuqrebul mesakuTres Soris interesTa samarTliani bal-

ansi. „komentarSi“ naCvenebia am balansis miRwevis gzebi, variantebi 

da SesaZleblobebi, maTi gageba da gamoyeneba rogorc samarTlis 

mecnierebaSi, ise sasamarTlo praqtikaSi.

sanivTo uflebaTa gamWvirvalobis, stabilurobisa da brunvau-

narianobis erT-erTi mniSvnelovani garanti sajaro reestri da mis 
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safuZvlad arsebuli sajaro reestris monacemTa utyuarobisa da 

sisrulis prezumfciaa. am ukanasknelis gamoyenebam sagulisxmo sta-

biluroba Seitana samoqalaqo brunvaSi. imavdroulad axali debateb-

is wyaroc gaxda. „komentarSi“ dawvrilebiT aris ganxiluli sajaro 

reestris samarTlebrivi mowesrigebis sakiTxebi.

sanivTo samarTlis winamdebare „komentari“ momzadebulia didZa-

li iuridiuli literaturisa da sasamarTlo praqtikis safuZvelze. 

wignSi mkiTxveli naxavs uaRresad sasargeblo da kvalificiur Se-

darebiTsamarTlebriv analizs, rac, udavod, miuTiTebs maT avtor-

Ta did damsaxurebaze. „komentari“ gaTvaliswinebulia rogorc praq-

tikosi, ise mecnieri iuristebisaTvis, iuridiuli fakultetebis 

studentebisa da samoqalaqo samarTliT dainteresebuli sxva pireb-

isaTvis. darwmunebuli var, rom qarTveli samarTalmcodneebi didi 

interesiTa da siamovnebiT miiReben sanivTo samarTalSi momzadebul 

am samagido naSroms.

 

lado Wanturia

2018 wlis marti
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winaTqma

„samoqalaqo kodeqsis komentaris“ pirveli wignis (samoqalaqo 

kodeqsis zogadi nawili) axali gamocemidan erTi wlis Tavze avtore-

bisa da saredaqcio jgufis intensiuri Sromis Sedegad mkiTxvels 

ukve „komentaris“ meore wignis (sanivTo samarTali) gacnoba SeuZlia. 

CvenTvis es gansakuTrebiT sasixaruloa, vinaidan „samoqalaqo kod-

eqsis komentaris“ pirvelma wignma didi mowoneba daimsaxura praq-

tikosTa da mecnierTa wreebSi da viciT, rom iuridiuli sazogadoe-

ba interesiT elis Semdegi wignebis gamocemas. 

aseve gvixaria, rom saboloo fazaSia Sesuli ̀ samoqalaqo kodeqsis 

komentaris~ momdevno wignebze muSaoba da isinic male iqneba xelmi-

sawvdomi beWduri saxiT. samoqalaqo kodeqsis axali komentari, sul, 

eqvs wignad gamoicema:

wigni I _ zogadi nawili (gamoica 2017 wels);

wigni II _ sanivTo samarTali (gamoica 2018 wels);

wigni III _ valdebulebiTi samarTlis zogadi nawili (gamoicema 

2018 wels);

wigni IV _ valdebulebiTi samarTlis kerZo nawili, pirveli tomi 

(gamoicema 2019 wels);

wigni V _ valdebulebiTi samarTlis kerZo nawili, meore tomi 

(gamoicema 2019 wels);

wigni VI _ kanonismieri valdebulebebi (gamoicema 2019 wels).

„komentaris“ teqstze muSaobasTan erTad ganaxlda misi onlain-

versia. Seiqmna onlainkomentaris axali vebgverdi: civilcode.ge, romel-

ic ufro metad aris morgebuli momxmareblis moTxovnebs da mkiTx-

vels SesaZleblobas aZlevs, beWduri saxiT gamocemamde, gaecnos 

avtorTa mier ukve daweril komentarebs.

ra Tqma unda, aseTi didi samuSaos gaweva SeuZlebeli iqneboda am 

proeqtSi monawileTa Tavdauzogavi Sromis gareSe, ris gamoc gansa-

kuTrebuli madloba ekuTvniT: „komentaris“ mTavar redaqtors _ 

prof. lado Wanturias da saredaqcio jgufis wevrebs _ Tornike 

darjanias, giorgi vaSakiZesa da nona gelaSvils, romlebmac komen-

tarebis SemuSavebis procesSi maRali samecniero standartis dacva 

uzrunvelyves;

madloba gvinda gadavuxadoT „komentaris“ avtorebs: Tamar SoTa-

Zes, levan ToTlaZes, zurab WeWelaSvilsa da, gansakuTrebiT, giorgi 

rusiaSvils, romelic sanivTo samarTlis momwesrigebeli muxlebis 
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komentarebze muSaobis bolo etapze SemouerTda proeqts da Tavisi 

komentarebis gamorCeuli samecniero xarisxiT damajereblad daim-

kvidra adgili avtorTa jgufSi.

da, ra Tqma unda, gamorCeulad aRsaniSnavia „komentaris“ akademi-

uri stilis redaqtor daviT maisuraZisa da enobriv redaqtor Tamar 

gabelaias Sroma, romelTa damsaxurebacaa „komentaris“ teqstSi er-

Tiani akademiuri da enobrivi stilis dacva.

Salva papuaSvili

germaniis saerTaSoriso TanamSromlobis sazogadoebis (GIZ) 
samarTlis programis saqarTvelos jgufis xelmZRvaneli

giorgi CxeiZe

amerikis SeerTebuli Statebis saerTaSoriso

ganviTarebis saagentos (USAID) mier dafinansebuli 

aRmosavleT-dasavleTis marTvis institutis (EWMI)
programis _ „kanonis uzenaesobis mxardaWera 

saqarTveloSi“ (PROLoG) _ xelmZRvaneli 
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kari pirveli

qoneba

muxli 147. cneba

qoneba, am kodeqsis mixedviT, aris yvela nivTi da aramaterialuri 

qonebrivi sikeTe, romelTa flobac, sargebloba da gankargva SeuZliaT 

fizikur da iuridiul pirebs da romelTa SeZenac SeiZleba SeuzRuda-

vad, Tuki es akrZaluli ar aris kanoniT, an ar ewinaaRmdegeba zneobriv 

normebs.

I. zogadi debulebebi ........................................................................ 1

II. nivTi da aramaterialuri qonebrivi sikeTe .............................. 2

 

I. zogadi debulebebi

147-e muxlis Tanaxmad, qoneba aris yvela nivTi da aramaterialuri 

qonebrivi sikeTe. Tavis mxriv, kodeqsi Seicavs nivTisa da aramateri-

aluri qonebrivi sikeTis definiciebs (148, 149, 152). qonebis cneba 

saWiroebs dazustebas. 

me-7 muxlis Tanaxmad, kerZosamarTlebrivi urTierTobis obieqti 

SeiZleba iyos qonebrivi an araqonebrivi Rirebulebis materialuri da 

aramaterialuri sikeTe, romelic, kanoniT dadgenili wesiT, brun-

vidan ar aris amoRebuli. „obieqtis“ es cneba mWidrodaa dakavSire-

buli 147-e muxliT gansazRvrul qonebis cnebasTan, romelic me-7 

muxlSi mocemuli obieqtis Sinaarss azustebs da mas „qonebis“ sax-

elwodebiT ganamtkicebs. „obieqtis“ cnebas ara aqvs damoukidebeli 

mniSvneloba da igi 147-e muxlis „qonebis“ cnebis identuria.1 mar-

Talia, me-7 muxlis mixedviT, „obieqtis“ definicia moicavs aseve 

araqonebrivi Rirebulebis sikeTeebsac (pativi, Rirseba, saqmiani 

reputacia da sxv.), magram, maTi brunvauunarobis gamo, isini ganix-

ilebian samoqalaqosamarTlebrivi dacvis obieqtebad da ara samoqa-

laqo brunvis obieqtebad.2 

jer kidev romis samarTali3 (Gaius, Inst II 12–14) ganasxvavebda sxeu-

lebriv (res corporales) da usxeulo nivTebs (res incorporales). romaeli 

iuristebis mixedviT, sxeulebrivi nivTebis damaxasiaTebeli niSani 

iyo maTi bunebrivi Tviseba _ xelSesaxeboba, xolo usxeulo nivTi 

1  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 139; kereseliZe, uzogadesi 

cnebebi, 2009, gv. 185.

2  dawvrilebiT: Wanturia, iqve, gv. 138-140; kereseliZe, iqve, gv. 183-192. 
3  Jickeli/S eper, in Staudinger BGB, 2011, Vorbemerkungen zu $ 90-103, Rn. 2; zoiZe, sk-is komentari, 

wigni II, 1999, mux. 147, gv. 15;  WeWelaSvili, sanivTo samarTali, 2010, gv. 21; qoCaSvili, 

mflobeloba da sakuTreba, 2013, gv. 40. 
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iyo idealuri raRac, ufleba, romelic arsebobda samarTlebrivi 

debulebebis safuZvelze, magaliTad, memkvidreobis ufleba da uzu-

fruqti. 

samoqalaqo kodeqsi obieqtebs or jgufad yofs: nivTebad da ara-

materialur qonebriv sikeTeebad.

II. nivTi da aramaterialuri qonebrivi sikeTe

iuridiul literaturaSi nivTisa da aramaterialuri qonebrivi 

sikeTis erTmaneTisgan gamijvna calsaxad ar aris gansazRvruli. gam-

ijvnis kriteriumi, upirveles yovlisa, fizikuri substanciis arse-

boba/ararsebobaa. nivTi aris materialuri, sxeulebrivi sagani, xolo 

aramaterialuri sagani aris usxeulo, inteleqtualuri da SeuZle-

belia misi sivrcobrivad SemosazRvra; aramaterialuri sagnebi erT-

maneTisgan gansxvavdebian drosa da sivrceSi arsebobis mixedviT, 

xolo tipuri materialuri sagnebis Tanaarseboba drosa da sivrceSi 

SesaZlebelia.4 Sesabamisad, aramaterialuri sagnebi universaluria. 

garda amisa, aris wminda materialuri, wminda aramaterialuri sagne-

bi da materialuri sagnebi, romelTac garkveuli aramaterialuri 

komponentebi aqvT da materialuri sagnebi, romlebic ufro metad 

aramaterialuri TvisebebiT xasiaTdebian, materialuri komponenti 

maTTvis naklebad mniSvnelovania.5

samoqalaqo kodeqsis qonebis cneba moicavs ara mxolod nivTebsa 

da aramaterialur qonebriv sikeTeebs, aramed maTTan dakavSirebu-

li ufleba-movaleobebis SeZenas, flobas, sargeblobas, gankargvas,6 

rac am qonebis mflobels gansazRvrul materialur sargebels ani-

Webs. Sesabamisad, qonebis cnebas safuZvlad udevs misi materialuri 

sargeblianoba, maSasadame, mas aqvs gansazRvruli sabazro fasi da, 

aqedan gamomdinare, igi ganxilul unda iqnes zianis anazRaurebis 

perspeqtividan. ziani aris yvela is naklovaneba, romlebic warmoi-

Soba piris kuTvnil samarTlebriv sikeTeebze. marTalia, zianis anaz-

Raurebis normebi (408-415) gansazRvravs qonebrivi da araqonebrivi 

zianis anazRaurebis movaleobas, magram ar axdens maT gamijvnas. au-

cilebeli winapirobaa, rom samarTlebrivi sikeTis dacva xorcield-

ebodes kanonmdeblobis safuZvelze da ar ewinaaRmdegebodes zneobis 

normebs. Sesabamisad, qonebis cneba ar moicavs im Semosavals, romel-

ic pirma akrZaluli saqmianobis Sedegad miiRo, magaliTad, aseTia 

prostituciis Sedegad miRebuli fuladi Tanxa. gamomdinare aqedan, 

4  Jacob, Ausschließlichkeitsrechte an immateriellen Gütern, 2010, S. 94; zoiZe, qarTuli sanivTo 

samarTali, 2003, gv. 46-48. 
5 Wulf, Immaterielle Vermögenswerte nach IFRS, 2007, S. 20. 
6 zoiZe, sk-is komentari, wigni II, 1999, mux. 147, gv. 15.

4

5



3

muxli 147 levan ToTlaZe

samoqalaqo kodeqsis gagebiT, qoneba aris fizikuri an iuridiuli 

piris fuladi Rirebulebis mqone moZravi an uZravi nivTi, aseve moTx-

ovna da ufleba, romelTa floba da gankargva ar aris kanoniT akrZalu-

li an ar ewinaaRmdegeba zneobriv normebs. 

samarTlebrivad mniSvnelovania imis garkveva, Tu ras moicavs 

qoneba: mxolod aqtivs, maSasadame, im uflebebsa da moTxovnebs, 

romlebic materialuri sargeblianobis momtania, Tu aseve pasivs _ 

valde bulebebs, romlebiTac es qoneba aris datvirTuli. 147-e da 

152-e muxlebis mixedviT, qonebis cnebaSi calsaxad moiazreba mxo-

lod nivTebi, uflebebi da movaleobebi, romlebic mis mflobels 

materialur sargebels aniWebs da amiT gamoricxavs pasivs. amave 

dros, samoqalaqo kodeqsi ar aris Tanmimdevruli da 1306-e, 1328-

e muxlebis Tanaxmad, memkvidreebze gadadis mamkvidreblis qoneba, 

romelic moicavs rogorc qonebrivi uflebebis (samkvidro aqtivi), 

ise movaleobebis (samkvidro pasivi) erTobliobas. Sesabamisad, qoneb-

is cneba unda ganisazRvros yovel konkretul SemTxvevaSi samarTlis 

normis teleologiuri interpretaciis gziT.7

7 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 158-160.

6
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muxli 148. nivTis saxeebi

nivTi SeiZleba iyos moZravi an uZravi.

I. zogadi debulebebi ........................................................................ 4

II. nivTis saxeebi ................................................................................ 4

1. gvarovnuli da individualurad gansazRvruli nivTi ........ 5

2. nivTebis erToblioba ............................................................... 7

III. gansakuTrebuli SemTxvevebi ....................................................... 7

1. adamianis sxeuli da organoebi ............................................... 7

2. cxovelebi .................................................................................. 8

3. eleqtroenergia ........................................................................ 9

4. kompiuteruli programa da monacemTa baza ......................... 9

I. zogadi debulebebi

samoqalaqo kodeqsi ar Seicavs zogadad „nivTis“ cnebis legalur 

definicias. iuridiul literaturaSi1 gavrcelebuli Sexedulebis 

Tanaxmad, nivTis specifikuri Tviseba aris misi sxeulebrioba da, 

Sesabamisad, nivTi ewodeba pirovnulobas moklebul, brunvaunarian 

sxeulebriv sagans, romlis fizikurad Semxebloba, mgrZnobelobiT 

aRqma an floba aris SesaZlebeli.2 

II. nivTis saxeebi

uZrav da moZrav nivTebs Soris gansxvavebas praqtikuli mniSvnelo-

ba aqvs sanivTo samarTalSi, radgan sakuTrebis warmoSoba moZrav da 

uZrav nivTebze gansxvavebulad xorcieldeba. 

149-e muxlis legaluri definiciis Tanaxmad, uZrav nivTebs mie-

kuTvneba: miwis nakveTi masSi arsebuli wiaRiseuliT, miwaze aRmo-

cenebuli mcenareebi, aseve Senoba-nagebobani, romlebic myarad dgas 

miwaze. gamomdinare aqedan, moZravad unda CaiTvalos yvela is nivTi, 

rac ar aris uZravi. uZrav da moZrav nivTebad dayofas safuZvlad 

udevs sakanonmdeblo regulirebis mizanSewoniloba da ara mxolod 

is garemoeba, rom SeuZlebelia uZravi nivTebis gadaadgileba. iurid-

iuli fiqciis meSveobiT SesaZlebelia, rom, fizikuri TvalsazrisiT, 

moZravi nivTi CaiTvalos uZrav nivTad da masze gavrceldes uZravi 

nivTebis maregulirebeli samarTlebrivi reJimi.3 magaliTad, „saja-

ro reestris Sesaxeb“ saqarTvelos kanonis me-2(b) muxlis Tanaxmad, 

moZrav nivTebs ar ganekuTvneba meqanikuri satransporto, safreni 

1 zoiZe, sk-is komentari, wigni II, 1999, mux. 147, gv. 15. 
2 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 26-28. 
3  zoiZe, qarTuli sanivTo samarTali, 2003, gv. 32; Wanturia, samoqalaqo samarTlis zogadi 

nawili, 2011, gv. 144. 

1
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da mcuravi saSualebebi.

iuridiuli literatura4 moZravi nivTebis klasifikacias sxvadasx-

va niSnis mixedviT ganixilavs. sagani rom miCneul iqnes nivTad, ar 

aris aucilebeli, igi myari materiisagan Sedgebodes. nivTi SeiZleba 

iyos Txevadi an aerovani sagani, ramdenadac misi floba teqnikuri 

saSualebebis gamoyenebiT SesaZlebelia, magaliTad, milebSi arsebu-

li bunebrivi gazis an wylis gazomva Sesabamisi xelsawyoebis gamoy-

enebiT. am SemTxvevaSi bunebrivi gazi da wyali aris nivTi. amasTan, 

SesaZlebeli unda iyos nivTebis erTmaneTisgan gancalkeveba da Se-

mosazRvra, magaliTad, nivTis moTavseba WurWelSi: wyali _ boTleb-

Si, benzini _ avzSi an gazi _ balonebSi.

samoqalaqo kodeqsis gagebiT, nivTi ar aris modinare wyali, zRva, 

Tovli an atmosferuli haeri. aseT sagnebs xSirad saerTo sarge-

blobis nivTebs uwodeben, vinaidan isini TavianTi arsiT ar SeiZleba, 

vinmes sakuTrebaSi iyvnen.5 im SemTxvevaSi, Tu moxdeba maTi floba, 

magaliTad, sacurao auzSi mdinaris wylis CaSveba, maSin SesaZlebe-

lia, igi uflebebis obieqtad iqces.6

nivTebis dayofa moZrav da uZrav nivTebad ar aris nivTebis er-

TaderTi klasifikacia. aRiarebuli Sexedulebis Tanaxmad, moZravi 

nivTebi iyofa: Secvlad da Seucvlad, gvarovnul da individualuri 

niSniT gansazRvrul, moxmarebad da mouxmarebad nivTebad. sxva qveyneb-

is samoqalaqo kodeqsebisagan gansxvavebiT, saqarTvelos samoqalaqo 

kodeqsi amgvar klasifikacias legaluri definiciebis doneze ar ic-

nobs. amitom, arsebiTad, saubaria moZravi nivTebis dogmatur, mec-

nierul klasifikaciaze.7 samoqalaqo kodeqsis mixedviT, konkretuli 

samarTlebrivi Sedegebi ukavSirdeba gvarovnul da individualuri 

niSniT gansazRvrul nivTebs.

1. gvarovnuli da individualurad gansazRvruli nivTi

samarTlebrivad mniSvnelovania nivTebis dayofa gvarovnul da 

individualur nivTebad. unda aRiniSnos, rom samoqalaqo kodeqsis 

terminologia ar aris Tanmimdevruli da igi zogierT muxlSi iyenebs 

gvarobiT gansazRvrul sagans (362), xolo umravles SemTxvevaSi _ 

gvarovnul nivTs (382, 490, 623, 629, 777, 786); aseve, samoqalaqo kod-

eqsi iyenebs rogorc individualurad gansazRvrul nivTs (381), ise 

individualurad gansazRvrul sagans (362). terminologiis erTiano-

bis gamo, sasurvelia gvarovnuli nivTisa da individualurad gansaz-

4  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 146; kereseliZe, uzogadesi 

cnebebi, 2009, gv. 190; WeWelaSvili, sanivTo samarTali, 2010, gv. 31;zoiZe, sk-is komenta-

ri, wigni II, 1999, mux. 147, gv. 15; SoTaZe, sanivTo samarTali, 2014, gv. 63.

5 WeWelaSvili, sanivTo samarTali, 2010, gv. 33. 
6 Stresemann, in MüKo BGB, 7. Aufl. 2015, $ 90, Rn. 8-9. 
7 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 147-148. 

4
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Rvruli nivTis gamoyeneba. 

gvarovnul nivTebs ganekuTvnebian is sagnebi, romlebic xasiaTde-

bian zogadi niSnebiT, rogorebicaa: nivTebis bunebrivi, teqnikuri 

an ekonomikuri Tvisebebi8 (magaliTad, konkretuli xarisxis cemen-

ti). Tu valdebulebis Sesrulebis sagania gvarovnuli nivTi, is gan-

isazRvreba mxareTa SeTanxmebiT. mxareebs SeuZliaT, konkretulad 

gansazRvron gvarovnuli nivTis Tvisebebi (magaliTad: feri, zoma 

da a.S.). rogorc wesi, gvarovnuli nivTiT Sesrulebis valdebuleba 

xorcieldeba Secvladi nivTebis meSveobiT (382). Secvladi nivTebi 

samoqalaqo brunvaSi ganisazRvreba raodenobiT, zomiT an woniT,9 

magaliTad, 10 kg forToxali an seriulad damzadebuli saqoneli. 

gvarovnul nivTad miCnevisaTvis mniSvnelovania, rom nivTi imave 

gvarovnuli nivTebisagan individualuri niSnebiT ar gamoirCeodes.10 

gvarovnuli nivTebia, magaliTad: marcvleuli, kartofili, yurZnis 

saxeobebi da sxv. nivTi gvarovnulia Tu individualuri, ganisazRvre-

ba samoqalaqo brunvaSi damkvidrebuli tradiciis mixedviT. fulic 

aris gvarovnuli nivTi, radgan mniSvnelovania ara konkretuli bank-

notebis arseboba, aramed banknotebiT gamoxatuli Tanxis odenoba. 

calkeul banknotebze aRniSnul nomers samoqalaqo brunvaSi gansaku-

Trebuli mniSvneloba ar eniWeba. 

individualurad gansazRvruli nivTi saxezea, Tu valdebulebis 

Sesrulebis sagani mxareTa SeTanxmebis safuZvelze konkretulad 

gansazRvrulia da movales sxva nivTiT valdebulebis Sesruleba 

ar SeuZlia.11 individualurad gansazRvruli nivTebia, magaliTad: 

xelovnebis nimuSebi, SemkveTis gansakuTrebuli survilis Sesabamis-

ad damzadebuli aveji, specialurad damzadebuli modelebi (avto-

mobili, tansacmeli), antikvaruli nivTebi, vinaidan TiToeuli maT-

gani individualuri, gansakuTrebuli niSan-TvisebebiT xasiaTdeba.

nivTebis gansxvavebas individualurad gansazRvrul da gvarovnul 

nivTebad gansakuTrebuli mniSvneloba aqvs valdebulebiT samarTal-

Si. Tu valdebulebis Sesrulebis sagania gvarovnuli nivTi, maSin 

movalem valdebuleba yovelTvis unda Seasrulos (382); xolo indi-

vidualurad gansazRvruli nivTis SemTxvevaSi, kreditori ar aris 

valdebuli, miiRos sxva nivTi, Tundac ufro maRali Rirebulebi-

sa (381); Tu nasyidobis sagani gvarovnuli nivTia, movales SeuZlia, 

Secvalos igi sxva imave gvarovnuli nivTiT (490 I); Tu nardobis xelSe-

krulebis sagania gvarovnuli nivTi, maSin am xelSekrulebisaTvis ga-

moiyeneba nasyidobis wesebi (629 II); sasaqonlo sawyobSi gvarovnuli 

8 Emmerich, in MüKo BGB, 7. Aufl., 2016, $ 243, Rn. 6.
9  zoiZe, qarTuli sanivTo samarTali, 2003, gv. 36; kereseliZe, uzogadesi cnebebi, 2009, gv. 

194-195. 
10  Stresemann, in MüKo BGB, 7. Aufl., 2015, $ 91, Rn. 1; Heinrichs, in Palandt BGB Kommentar, $ 91, 

Rn. 1. 
11 Emmerich, in MüKo BGB, 7. Aufl., 2016, $ 243, Rn. 9.
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nivTis mibarebis SemTxvevaSi, Semnaxvels ufleba aqvs, Seurios igi 

imave saxisa da Tvisebis sxva nivTebs, Tu amaze arsebobs mimbareblis 

nebarTva (786 II). 

2. nivTebis erToblioba

samarTlebrivi TvalsazrisiT, ara aqvs mniSvneloba, nivTi mxo-

lod erTi nawilisgan (martivi nivTi) Sedgeba, Tu ramdenime nawilis-

gan. mniSvnelovania mxolod is garemoeba, Tu erT nivTad SeerTebu-

li sxvadasxva nivTi bunebrivi dakvirvebis Sedegad erTiani sxeulis 

Semadgenel nawilebad iqceva da am nivTSi maTi individualuroba 

ikargeba.12 martivi nivTebia, magaliTad: xe, qva, qandakeba da sxv. iu-

ridiuli literatura13 aRniSnulisgan ganasxvavebs nivTebis erTo-

bliobas. nivTebis erToblioba saxezea, rodesac TiToeuli nivTi, 

miuxedavad misi qonebrivi Rirebulebisa, erTmaneTTan gansazRvruli 

mizniT aris dakavSirebuli da erTiani saxelwodebis qveS ganixile-

ba.14 magaliTad: biblioTeka, arqivi, fara da sxv. samoqalaqo kodeqsi 

nivTebis erTobliobis Sesaxeb gansakuTrebul debulebebs mxolod 

giravnobisa (254 IV1) da dazRvevis (825) SemTxvevebisTvis Seicavs. mi-

uxedavad amisa, saWiroa ganisazRvros, ramdenad aris nivTebis erTo-

blioba valdebulebiTsamarTlebrivi da sanivTo uflebebis obieq-

ti. sanivTo samarTalSi moqmedi specialurobis principis Tanaxmad, 

nivTebis erTobliobis gankargva gamoricxulia. saWiroa, rom Ti-

Toeuli nivTis gankargva moxdes gansakuTrebulad. magaliTad: bib-

lioTekisTvis sakuTrebis gadasacemad saWiroa, ganxorcieldes sa-

kuTrebis gadacema TiToeul wignze. sakuTrebis keTilsindisieri 

SeZenac xorcieldeba TiToeul nivTze cal-calke. am TvalsazrisiT, 

giravnobis uflebis gavrceleba nivTTa erTobliobaze mxolod ga-

monaklisia (254 (IV1) muxli). valdebulebiT samarTalSi SesaZlebelia, 

rom nivTebis erToblioba iyos valdebulebis Sesrulebis obieq-

ti. magaliTad, SesaZlebelia, zianis mimyeneblis valdebuleba iyos 

nivTebis erTobliobis funqciaunarianobis aRdgena.15

III. gansakuTrebuli SemTxvevebi

1. adamianis sxeuli da organoebi

samoqalaqo kodeqsi nivTs gansazRvravs rogorc samarTlis 

obieqts, xolo samarTlis subieqtia fizikuri an iuridiuli piri. 

12 Stresemann, in MüKo BGB, 7. Aufl., 2015, $ 90, Rn. 14. 
13  Jickeli/S eper, in Staudinger BGB, 2011, $ 90, Rn. 67-68; WeWelaSvili, sanivTo samarTali, 2010, 

gv. 33.

14 Heinrichs, in Palandt BGB Kommentar, Überbl. v $ 90, Rn. 5.
15 BGH 76, 216. 
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gamomdinare aqedan, adamianis sxeuli ar SeiZleba iyos uflebis 

obieqti. es sakiTxi jer kidev ulpianem aRniSna (Dig. 9, 2, 13 „dominus 
membrorum suorum nemo videtur“). Sesabamisad, adamianis sxeuli da sxeu-

lis nawilebi ar aris nivTebi. adamianis sxeuls ganekuTvneba sxeulSi 

ganTavsebuli implantantebi (xelovnuri organoebi), magaliTad pro-

Tezi. „adamianis organoTa gadanergvis Sesaxeb“ saqarTvelos kanoni 

awesrigebs mxolod sxva adamianisaTvis gadanergvis mizniT adamianis 

sicocxleSi an sikvdilis Semdeg erTi an erTze meti organos, or-

ganoTa nawilebis, qsovilebisa da ujredebis nebayoflobiT gacemis, 

maTi aRebis, Senaxvis, ganawilebisa da sxva msgavs sakiTxebs da adgens 

adamianis organoebiT vaWrobis akrZalvas. sakiTxi, Tu ramdenad aqvs 

adamianis organos nivTis xarisxi, mniSvnelovani xdeba organoebis 

cocxali adamianis sxeulidan gancalkevebis SemTxvevaSi. magaliTad: 

moWrili Tma, amoRebuli kbili, aRebuli sisxli da sxv. iuridiul 

literaturaSi16 gabatonebuli Sexedulebis Tanaxmad, cocxali ada-

mianis sxeulidan organos gancalkevebis SemTxvevaSi organo SeiZens 

nivTis Tvisebas. gancalkevebuli organo aris adamianis sakuTreba 

da mas SeuZlia, zogadi wesebis mixedviT gankargos igi. am wesidan 

gamonaklisia organoebis iseTi gancalkeveba, romelic ganxorciel-

ebulia droebiT da romlis mizania isev adamianis sxeulSi ganTavse-

ba. magaliTad, ganayofierebis mizniT adamianis sxeulidan aRebuli 

kvercxujredi an aRebuli sisxli, romelic isev unda gadaesxas mis 

patrons. am SemTxvevaSi adamianis organo ar aris nivTi da misi da-

zianebis an ganadgurebisas saxezea ara nivTis dazianeba (sisxlis sa-

marTlis kodeqsis 187-e muxli), aramed janmrTelobis dazianeba (sis-

xlis samarTlis kodeqsis 117-e muxli). 

aris Tu ara adamianis cxedari nivTi samoqalaqo kodeqsis gagebiT, 

sadavoa.17 zogadad, adamianis gvami (cxedari) ar miiCneva nivTad, 

vidre igi ganasaxierebs pirovnebas.18 mxolod gansakuTrebul SemTx-

vevebSia SesaZlebeli, rom adamianis gvami miCneul iqnes nivTad, ker-

Zod, Tu gvami moTavsdeba anatomiis institutSi da igi gardacvlil 

adamianTan ar identificirdeba; aseve, adamianis ferfli aris nivTi, 

magram igi aravis sakuTreba ar aris da, Sesabamisad, igi ar ganekuT-

vneba samkvidro qonebas. 

2. cxovelebi

cxovelebi samoqalaqo kodeqsis samarTlebrivi regulirebis 

miRmaa darCenili, Tumca SesaZlebelia cxovelis floba da gasx-

16  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 142; Jickeli/S eper, in Staudinger 
BGB, 2011, $ 90, Rn. 27-37; Heinrichs, in Palandt BGB Kommentar, $ 90, Rn. 2. 

17  Wanturia, iqve, gv. 142; zoiZe, qarTuli sanivTo samarTali, 2003, gv. 27; kereseliZe, 

uzogadesi cnebebi, 2009, gv. 203-206.

18 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 27.

13

14



9

muxli 148 levan ToTlaZe

viseba (1003, 191 V). SesaZlebelia, cxovelebi gaTanabrebuli iyvnen 

nivTebTan iuridiuli fiqciis gziT, gansakuTrebiT maSin, rodesac 

isini nasyidobis an sxvagvari gasxvisebiTi garigebis sagnebia, miuxe-

davad imisa, rom cxovelebi ar warmoadgenen nivTebs.19

3. eleqtroenergia

zogadad, moZrav nivTebad ar miiCneva eleqtroenergia da eleqtro-

magnituri talRebi.20 marTalia, dRes mecnierebis ganviTarebis Sede-

gad dadgenilia, rom eleqtroenergia eleqtronebis saxiT materiis 

nawilia, magram misi Tviseba gamoixateba sinaTlis an siTbos warmoe-

biT, ris gamoc mas ar gaaCnia nivTis Tvisebebi, kerZod, sxeulebrio-

ba. miuxedavad amisa, eleqtroenergiasTan mimarTebiT SesaZlebelia 

moZravi nivTebis Sesaxeb samoqalaqo kodeqsis debulebebis saTana-

dod gamoyeneba.

4. kompiuteruli programa da monacemTa baza

nivTebad ar iTvleba kompiuteruli programebi da monacemTa baze-

bi, radgan maT, iseve rogorc eleqtroenergias, akliaT nivTis Tvise-

ba _ sxeulebrioba. isini arian inteleqtualuri Semoqmedebis nayofi 

da ganekuTvnebian aramaterialur qonebriv sikeTeebs. gabatonebuli 

Sexedulebis Tanaxmad,21 nivTebad miiCneva mxolod is matareblebi, 

romlebzec aseTi nawarmoebebia (kompiuteruli programebi da monace-

mTa bazebi) ganTavsebuli (magaliTad: kompaqtdiski (CD), cifruli 

video (DVD), disketa da a.S.); msgavsi Sedegi vrceldeba inteleqtua-

luri Semoqmedebis sxva nawarmoebebzec, rogorebicaa: literaturu-

li Txzu leba an musikaluri kompozicia. aRsaniSnavia is garemoeba, 

rom aseTi nivTebis SeZenis SemTxvevaSi, piri moipovebs sakuTrebas 

ara inteleqtualuri Semoqmedebis obieqtze, aramed mxolod am 

obieqtis matarebelze. magaliTad, wignis SeZeniT piri moipovebs sa-

kuTrebas wignze da ara saavtoro uflebas nawarmoebze. maSasadame, 

nivTze sakuTreba da am nivTSi gamoxatul obieqtze sakuTreba sx-

vadasxva subieqts ekuTvnis.22

19  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 143; kereseliZe, uzogadesi 

cnebebi, 2009, gv. 207.

20  Wanturia, iqve, gv. 147; kereseliZe, iqve, gv. 192.

21  Stresemann, in MüKo BGB, 7. Aufl., 2015, $ 90, Rn. 25; Wanturia, iqve, 2011, gv. 146-147; kere-

seliZe, iqve, gv. 192. 
22 Wanturia, iqve, 2011, gv. 145-146.
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muxli 149. uZravi nivTis cneba

uZrav nivTebs miekuTvneba miwis nakveTi masSi arsebuli wiaRiseu-

liT, miwaze aRmocenebuli mcenareebi, aseve Senoba-nagebobani, rom-

lebic myarad dgas miwaze.

I. zogadi debulebebi

moZravi nivTebisagan gansxvavebiT, samoqalaqo kodeqsi Seicavs uZ-

ravi nivTebis definicias. 149-e muxlis Tanaxmad, uZrav nivTebs gane-

kuTvneba miwis nakveTi masSi arsebuli wiaRiseuliT, miwaze aRmocenebu-

li mcenareebi, aseve Senoba-nagebobani, romlebic myarad dgas miwaze. 

am definiciisagan gansxvavebulia „sajaro reestris“ Sesaxeb saqarT-

velos kanonSi gamoyenebuli uZravi nivTis cneba: uZravi nivTi _ miwis 

nakveTi masze arsebuli Senoba-nagebobiT an mis gareSe, Senoba-nageboba 

(mSenebare, aSenebuli an dangreuli), Senoba-nagebobis erTeuli (mSene-

bare, aSenebuli an dangreuli) da xazobrivi nageboba. samarTlebrivad 

am gansxvavebas ara aqvs didi mniSvneloba, vinaidan xazobrivi nage-

boba (sakomunikacio nageboba, saavtomobilo gza, rkinigza, yvela 

saxis milsadeni, gvirabi, sahaero-sabagiro gza, eleqtrogadamcemi 

xazi, kavSirgabmulobis xazi, funikuliori, damba, arxi), samoqalaqo 

kodeqsis gagebiT, uZravi nivTis arsebiTi Semadgeneli nawilia; 

meore mxriv, miwaze aRmocenebuli mcenareebi ar warmoadgenen uZrav 

nivTebs, „sajaro reestris Sesaxeb“ saqarTvelos kanonis legaluri 

definiciis mixedviT. es garemoeba TavisTavad cxadia, sajaro re-

estris miznebidan gamomdinare.

II. uZravi nivTis saxeebi

miwis nakveTi aris dedamiwis zedapiris nawili, romelic sivr-

cobrivad gansazRvrulia da sajaro reestrSi registrirebulia 

sakadastro kodiT. miwis nakveTs ganekuTvneba aseve miwis nakveTis 

qveS mdebare sivrce.1 definiciis Tanaxmad, miwis nakveTs ganekuTvne-

ba miwaSi arsebuli wiaRiseuli da masze aRmocenebuli mcenareebi. 

norma moicavs yvela saxis mcenares (xe, buCqi, balaxi) da ar aniWebs 

mniSvnelobas im garemoebas, Tu ramdenad myarad aris mcenare fes-

vebiT dakavSirebuli miwasTan. miwis nakveTis cneba moicavs, aseve, 

gauSenebel teritoriasac.2

uZrav nivTebs ganekuTvneba miwaze myarad ganlagebuli Seno-

ba-nagebobebi, romlebic myarad dgas miwaze. amave dros, 150 II muxlis 

Tanaxmad, Senoba-nagebobebi aris miwis nakveTis arsebiTi Semadgeneli 

nawili.3 

1 zoiZe, sk-is komentari, wigni II, 1999, mux. 149, gv. 23.

2 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 145. 
3 iqve, gv. 151. 
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muxli 150. nivTis arsebiTi Semadgeneli nawili

1. nivTis Semadgeneli nawili, romlis gamocalkevebac SeuZlebelia 

mTliani nivTis an am nawilis ganadgurebis, anda maTi daniSnulebis 

mospobis gareSe (nivTis arsebiTi Semadgeneli nawili), calke uflebis 

obieqtad SeiZleba iyos mxolod kanoniT gaTvaliswinebul SemTxveveb-

Si.

2. miwis nakveTis arsebiT Semadgenel nawils ganekuTvneba Seno-

ba-nagebobani da nivTebi, romlebic myaradaa dakavSirebuli miwasTan 

da ar aris gamiznuli droebiTi sargeblobisaTvis, rac xelSekruleb-

iTac SeiZleba ganisazRvros.

I. zogadi debulebebi ........................................................................ 11

1. normis mizani ............................................................................. 11

2. cneba ............................................................................................ 11

II. nivTis arsebiTi Semadgeneli nawili (150 I muxli) .................... 12

III. miwis nakveTis arsebiTi Semadgeneli nawili (150 II muxli) ...... 13

IV. samarTlebrivi Sedegi ................................................................. 15

I. zogadi debulebebi

1. normis mizani

150 I muxli gansazRvravs, rom nivTis arsebiTi Semadgeneli nawi-

li mxolod kanoniT gaTvaliswinebul SemTxvevebSi SeiZleba iyos 

gansakuTrebuli uflebebis obieqti. maSasadame, nivTis arsebiTi Se-

madgeneli nawili iziarebs mTavari nivTis samarTlebriv beds. ga-

momdinare aqedan, normis mizania, SeinarCunos nivTebis SeerTebis 

Sedegad Seqmnili erTiani nivTis ekonomikuri Rirebuleba da Tav-

idan aicilos nivTis ekonomikuri TvalsazrisiT mizanSeuwoneli gan-

calkeveba mxolod im garemoebis gamo, rom SesaZlebeli iyos gan-

calkevebul nawilebze sxvadasxva uflebis warmoSoba.1 

2. cneba

samoqalaqo kodeqsi ar Seicavs nivTis Semadgeneli nawilis zogad 

cnebas. samarTlebriv literaturaSi nivTis Semadgenel nawilebad is 

sagnebi miiCnevian, romlebic TavianTi bunebiT erTianobas qmnian, an, 

Tu nivTebma SeerTebis Sedegad damaxasiaTebeli Tavisebureba imdenad 

dakarges, rom isini erT mTlian nivTad miiCnevian.2 amdenad, Semadgene-

li nawilis gansazRvreba damokidebulia sivrcobrivad erTiani, 

1  zoiZe, sk-is komentari, wigni II, 1999, mux. 150, gv. 24; WeWelaSvili, sanivTo samarTali, 

2010, gv. 34; Heinrichs, in Palandt BGB Kommentar, $ 93, Rn. 1. 
2 Jickeli/ S eper, in Staudinger BGB, 2011, $ 93, Rn. 7. 
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mTliani nivTis warmoSobaze. SesaZlebelia, rom nivTis Semadgeneli 

nawilebi, Tavis mxriv, kidev iyofodes Semadgenel nawilebad, rom-

lebic aseve aris mTliani nivTis Semadgeneli nawilebi. magaliTad, 

Senoba-nageboba, 150 II muxlis Tanaxmad, aris miwis nakveTis arsebiTi 

Semadgeneli nawili. xolo, Tavis mxriv, Senobis sarkmeli da karebi 

Senobis Semadgeneli nawilebia.

erTiani nivTi SesaZlebelia warmoiSvas sxvadasxva nivTis SeerTeb-

is Sedegad, magaliTad: avtomanqana, aveji; martivi nivTebi ki Sedge-

bian mxolod erTi nawilisagan da samarTlebrivad maT ar SeiZleba 

hqondeT Semadgeneli nawilebi, magaliTad: Zvirfasi qva, nargavi. mar-

Talia, SesaZlebelia martivi nivTebis dayofa, magram es garemoeba 

ar cvlis mis samarTlebriv mdgomareobas. martivi nivTebi mxolod 

SerwymiT (194) kargaven samarTlebriv damoukideblobas.

rogorc wesi, nivTis nawilebs Soris unda arsebobdes myari sivr-

cobrivi kavSiri, magram SesaZlebelia, susti sivrcobrivi kavSiris 

miuxedavad, nivTis nawilebi mTliani nivTis Semadgeneli nawile-

bi iyos, Tu maT SeerTebiT damoukidebeli daniSnuleba dakarguli 

aqvT, magaliTad: Caidani da Tavsaxuri, an magida da ujra.

dabolos, nivTis Semadgenel nawils gansazRvravs samoqalaqo 

brunvis tradiciebi,3 xolo aseTis ararsebobis SemTxvevaSi, gaTval-

iswinebul unda iqnes nivTis ekonomikuri daniSnuleba, misi teqni-

kuri agebuleba da SeerTebis xangrZlivoba. 

II. nivTis arsebiTi Semadgeneli nawili (150 I )

normis mixedviT, nivTis Semadgeneli nawili mxolod maSin aris 

arsebiTi, Tu SeuZlebelia misi gamocalkeveba mTliani nivTis an 

am nawilis ganadgurebis, anda maTi daniSnulebis mospobis gareSe. 

imis dasadgenad, Tu ramdenad mohyva nivTis nawilebis gancalkeve-

bas gancalkevebuli nawilis da darCenili nawilis ganadgureba an 

daniSnulebis mospoba, saWiroa maTi Sefaseba. kerZod, SesaZlebelia 

Tu ara gancalkevebis Semdeg nivTis nawilebis ekonomikurad gamoy-

eneba da gancalkevebuli nawilebis Rirebuleba ramdenad axlos aris 

nivTis gancalkevebamde arsebul RirebulebasTan.4 seriulad warmoe-

buli nawilebi im SemTxvevaSic ar aris arsebiTi Semadgeneli nawili, 

roca isini aucileblad saWiroa mTliani nivTis funqciobisaTvis, 

magaliTad: avtomobilis saburavebi an Zrava.5 seriuli warmoebis 

Sedegad damzadebuli teqnikuri xelsawyoebi da danadgarebi ar aris 

nivTis arsebiTi Semadgeneli nawilebi. 

3 saqarTvelos uzenaesi sasamarTlos 2002 wlis 22 noembris #3k-675-02 gadawyvetileba. 
4 Stresemann, in MüKo BGB, 7. Aufl., 2015, $ 93, Rn. 9. 
5  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 152; Stresemann, in MüKo BGB, 7. 

Aufl., 2015, $ 93, Rn. 9; Heinrichs, in Palandt BGB Kommentar, $ 93, Rn. 8.

3
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nivTis nawilebis ganadgureba niSnavs maTi substanciis mospobas,6 

magaliTad: wignidan gverdebis amoxeva, Senobis dangreva. nivTis 

daniSnulebis mospoba gulisxmobs nivTis substanciis imdagvarad 

cvlilebas, rom SeuZlebeli xdeba misi daniSnulebisamebr gamoyene-

ba da misi Rirebuleba ar aris umniSvnelod Semcirebuli.7 Tu gan-

calkevebuli nawilis gamoyeneba SesaZlebelia, maSin saxeze ar aris 

daniSnulebis mospoba im SemTxvevaSic, rodesac misi gamoyenebisaT-

vis aucilebelia sxva nivTTan SeerTeba. nivTisa da gancalkevebuli 

nawilebis Sefaseba xorcieldeba teqnikur-ekonomikuri kriteriume-

biTa da samoqalaqo brunvis tradiciis gaTvaliswinebiT. calkeul 

SemTxvevebSi, SesaZlebelia, mniSvnelovani iyos gancalkevebuli nawi-

lis xarisxobrivi mdgomareoba da is, aqvs Tu ara mas Sesabamisi saba-

zro Rirebuleba. magaliTad, Zravis avtomobilisagan gancalkevebis 

SemTxvevaSi, SesaZlebelia, orives daniSnulebis mospoba iyos saxeze, 

Tu avtomobilisaTvis SeuZlebelia Sesabamisi Zravis SeZena da gan-

calkevebul Zravaze ar aris sabazro moTxovnileba, Sesabamisi avto-

mobilis ararsebobis gamo.

III. miwis nakveTis arsebiTi Semadgeneli nawili (150 II)

miwis nakveTis arsebiT Semadgenel nawils ganekuTvneba Seno-

ba-nagebobebi da is nivTebi, romlebic myarad aris dakavSirebuli 

miwasTan da ar aris gamiznuli droebiTi sargeblobisaTvis. rogorc 

normis pirveli nawilis SemTxvevaSi, miwasTan myarad aris nivTebi 

dakavSirebuli, Tu maTi gancalkeveba SeuZlebelia substanciis an 

daniSnulebis mospobis gareSe. calkeul SemTxvevebSi, miwis nakveT-

Tan nivTis myarad dakavSireba SesaZlebelia, TviT am nivTis simZim-

iT iyos ganpirobebuli.8 aseT nivTebs ar ganekuTvneba, magaliTad, 

sportuli SejibrebisaTvis droebiT ganlagebuli tribunebi an sag-

amofeno teritoriaze ganlagebuli pavilionebi.

samarTlebrivad miwis nakveTis arsebiT Semadgenel nawils ar 

ganekuTvneba miwis Semadgeneli nawilebi, rogorebicaa: qvebi, qviSa, 

torfi da sxv. isini arian ara arsebiTi nawilebi, aramed miwasTan 

erTad qmnian erTian nivTs.9 im SemTxvevaSi, Tu aseTi substanciebi 

xelovnurad iqna miwis nakveTze ganlagebuli da maTi sivrcobrivad 

SemosazRvra SesaZlebelia, isini ar qmnian miwis nakveTis arsebiTad 

Semadgenel nawilebs.

mniSvnelobidan gamomdinare, norma Senoba-nagebobebs calsaxad 

moiazrebs miwis nakveTis arsebiT Semadgenel nawilebad. rogorc 

6 zoiZe, sk-is komentari, wigni II, 1999, mux. 150, gv. 26.

7  Stresemann, in MüKo BGB, 7. Aufl., 2015, $ 93, Rn. 10; zoiZe, sk-is komentari, wigni II, 1999, 

mux. 150, gv. 26.

8 Stresemann, in MüKo BGB, 7. Aufl., 2015, $ 94, Rn. 4. 
9 zoiZe, sk-is komentari, wigni II, 1999, mux. 150, gv. 27. 

7

8
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wesi, Senoba-nagebobebi saZirkvliT myarad aris dakavSirebuli miwis 

nakveTTan. Senobis nangrevebic arsebiTi Semadgeneli nawilia, iseve, 

rogorc Senoba-nagebobebis Semadgeneli nawilebi, rogorebicaa: be-

toni, aguri, qvebi da sxv. damkvidrebuli sasamarTlo praqtikis10 

Tanaxmad, Senoba-nagebobaze ganxorcielebuli miSeneba-daSeneba aris 

am Senobis arsebiTi Semadgeneli nawili, igi (miSeneba-daSeneba) gani-

kargeba mTavar nivTTan erTad da es araa damokidebuli urTierTo-

bis monawileTa nebaze. gamomdinare aqedan, Tu piri yidulobs mi-

wis nakveTs, ivaraudeba, rom igi yidulobs am miwasTan dakavSirebul 

Senoba-nagebobas da sxva arsebiT Semadgenel nawilebs. Senoba-nage-

bobebs ganekuTvneba, aseve, Robe da galavani; sakomunikacio nivTebi, 

rogorebicaa: bunebrivi airisa da wylis milebi, aseve, arxi, „sajaro 

reestris Sesaxeb“ saqarTvelos kanonis me-2 muxlis Tanaxmad, ro-

gorc xazobrivi nagebobebi (sakomunikacio nageboba, saavtomobilo 

gza, rkinigza, yvela saxis milsadeni, gvirabi, sahaero-sabagiro gza, 

eleqtrogadamcemi xazi, kavSirgabmulobis xazi, funikuliori, damba, 

arxi) aris uZravi nivTebi. es nivTebi miwasTan myarad aris dakavSire-

buli da, Sesabamisad, ganekuTvneba miwis nakveTis arsebiT Semadgenel 

nawilebs.11 gamonaklisia aRnagobis uflebis safuZvelze aSenebuli 

nageboba. 234 II muxlis Tanaxmad, Senoba-nageboba iTvleba aRnagobis 

uflebis da ara miwis nakveTis arsebiT Semadgenel nawilad. aRna-

gobis uflebiT aSenebuli Senoba sajaro reestrSi registrirdeba 

aRnagobis uflebis mqone piris sakuTrebad. 

Senoba-nagebobis arsebiTi Semadgeneli nawili SesaZlebelia Tav-

ad Seicavdes arsebiT Semadgenel nawilebs. 149-e-150-e muxlebi amis 

Taobaze pirdapir ar miuTiTebs, magram es gamomdinareobs am muxleb-

is sistemuri ganmartebidan. Sesabamisad, iseTi nivTebi, romlebic 

saWiroa Senobis asagebad da mis SemadgenlobaSi Sedis, ganekuTvneba 

ara miwis nakveTis, aramed Senobis Semadgenel nawilebs. magaliT-

ad: Senobis karebi, sarkmeli, lifti, gaTbobis gayvaniloba da sxv.12 

CaSenebuli samzareulo, romelic specialurad aris damzadebuli, 

ganekuTvneba Senobis Semadgenel nawils, iseve rogorc CaSenebuli 

samzareulosTvis ganTavsebuli seriuli warmoebis danadgarebi, 

magaliTad: macivari, WurWlis sarecxi manqana. im SemTxvevaSi, Tu 

CaSenebuli samzareulos nawilebi Sedgeba mxolod seriulad damza-

debuli nawilebisagan, isini ar ganekuTvnebian Senobis Semadgenel 

nawilebs. samarTlebrivad umniSvneloa nivTis Senoba-nagebobasTan 

10  saqarTvelos uzenaesi sasamarTlos 2017 wlis 29 ivnisis # as-1163-118-2016 gadawyveti-

leba; saqarTvelos uzenaesi sasamarTlos 2011 wlis 10 noembris # as-1081-1110-2011 

gadawyvetileba; saqarTvelos uzenaesi sasamarTlos 2013 wlis 21 oqtombris # as-500-

476-2013 gadawyvetileba.

11 zoiZe, sk-is komentari, wigni II, 1999, mux. 150, gv. 27. 
12 Jickeli/S eper, in Staudinger BGB, 2011, $ 94, Rn. 35.
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dakavSirebis dro, rodis moxda es _ Senoba-nagebobis aSenebisas Tu 

SemdgomSi, remontisas.

150 II muxlis mniSvnelovani winapirobaa is garemoeba, rom Seno-

ba-nageboba an nivTebi ar aris gamiznuli droebiTi sargeblobisaTvis. 

miwis nakveTTan dakavSireba mxolod maSin aris droebiTi, rodesac 

aseTi kavSiri droSi gansazRvrulia im SemTxvevaSic, Tu es dro ram-

denime aTeul wels Seadgens. miwis nakveTTan mudmivad aris dakav-

Sirebuli nivTi, Tu aseTi kavSiris dro logikurad gansazRvruli 

ar aris. ramdenad aris nivTi droebiTi sargeblobisaTvis gamiznu-

li, damokidebulia im piris Sinagan nebaze, romelmac ganaxorcie-

la nivTis an Senoba-nagebobis miwis nakveTTan dakavSireba, an visi 

dakveTiTac moxda dakavSireba. konkretuli SemTxvevis obieqturi 

garemoebebi aris piris nebis ganmartebis safuZveli. qiravnobisa da 

ijaris xelSekrulebebis SemTxvevaSi, arsebobs safuZvliani varaudi, 

rom nivTis dakavSireba miwis nakveTTan moxda droebiTi sargeblobis 

mizniT. aseTi varaudi arsebobs, aseve, sxva droebiTi sargeblobis 

urTierTobebis SemTxvevebSic. vinaidan adamianis nebis gansazRvra, 

zogadad, empiriul wesebs ar eqvemdebareba, varaudi, SesaZlebelia, 

mxolod mtkicebulebaTa Tavisufali Sefasebisas ganxilul iqnes 

rogorc arapirdapiri faqti.13

IV. samarTlebrivi Sedegi

nivTis arsebiTi Semadgeneli nawili ar SeiZleba iyos calke 

uflebis obieqti. es samarTlebrivi Sedegi vrceldeba miwis nakveTis 

arsebiT Semadgenel nawilzec. nivTze arsebuli pirobadebuli saku-

Treba Sewydeba im momentSi, rodesac nivTi gaxdeba miwis nakveTis 

arsebiTi Semadgeneli nawili.

13 Jickeli/S eper, in Staudinger BGB, 2011, $ 95, Rn. 9. 
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muxli 151. sakuTvnebeli

1. sakuTvnebeli aris moZravi nivTi, romelic, Tumca ar aris mTavari 

nivTis Semadgeneli nawili, magram gankuTvnilia mTavari nivTis samsax-

urisTvis, dakavSirebulia masTan saerTo sameurneo daniSnulebiT, 

ris gamoc igi sivrcobriv kavSirSia mTavar nivTTan da, damkvidrebuli 

Sexedulebis mixedviT, iTvleba sakuTvneblad.

2. nivTi, romelic miwasTan aris dakavSirebuli da romlis mocile-

bac miwidan SesaZlebelia sasaqonlo Rirebulebis dakargvis an arsebi-

Ti danaklisis gareSe, aseve miiCneva sakuTvneblad.

I. zogadi debulebebi ........................................................................ 16

II. normis Semadgenloba  ................................................................... 17

1. sakuTvneblis cneba  ................................................................ 17

2. mTavari nivTi  ......................................................................... 17

3. sakuTvneblis daniSnuleba  .................................................... 18

4. sivrcobrivi kavSiri  .............................................................. 18

5. samoqalaqo brunvis tradicia  .............................................. 18

III. samarTlebrivi Sedegi ................................................................. 19

I. zogadi debulebebi

gansxvavebiT 150-e muxlisagan, romlis mizania, SeinarCunos nivTi-

sa da misi Semadgeneli nawilebis erTiani ekonomikuri Rirebuleba, da 

maTi samarTlebrivi bedis gansazRvra erTian wesebs dauqvemdebaros, 

151-e muxli gansazRvravs, rom, sxvadasxva nivTis samarTlebrivi 

damoukideblobis miuxedavad, maT Soris SesaZlebelia arsebobdes 

ekonomikuri erTianoba, rac samarTlebrivad erTobliv gansjas au-

cilebels xdis. am miznis misaRwevad samoqalaqo kodeqsi im nivTebs, 

romlebic mTavari nivTis samsaxurisTvis aris gankuTvnili, sakuT-

vnebels uwodebs. sakuTvneblis samarTlebriv Sedegebs kodeqsi sxva-

dasxva adgilas gansazRvravs. iuridiul literaturaSi1 miuTiTeben 

sakuTvneblis orgvar samarTlebriv bunebas _ rogorc damoukidebe-

li nivTisas da rogorc mTavar nivTTan dakavSirebuli nivTisas. sa-

kuTvnebeli, rogorc damoukidebeli nivTi, SesaZlebelia iyos calke 

uflebis obieqti; gansxvaveba nivTis arsebiT Semadgenel nawilTan 

is aris, rom sakuTvneblis gareSe nivTis funqciuri daniSnuleba ar 

dgeba eWvqveS, xolo nivTis arsebiTi Semadgeneli nawilis gareSe niv-

Tis gamoyeneba daniSnulebiT SeuZlebelia.2

1 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 153. 
2  iqve, gv. 153; kereseliZe, uzogadesi cnebebi, 2009, gv. 210-213.

1
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II. normis Semadgenloba

1. sakuTvneblis cneba

normis mixedviT, sakuTvnebeli aris moZravi nivTi, romelic ar 

aris mTavari nivTis Semadgeneli nawili, sivrcobriv kavSirSia mTavar 

nivTTan da gankuTvnilia mTavari nivTis samsaxurisaTvis. sakuTvnebe-

li SeiZleba iyos mxolod moZravi nivTi, magram ara uZravi nivTi da 

ufleba.3 sasoflo-sameurneo sawarmos inventari, rogorc nivTebis 

erToblioba, aris ara sakuTvnebeli, aramed sakuTvnebelia am er-

Tobliobis TiToeuli nivTi cal-calke. am SemTxvevaSic, TiToeul 

nivTTan mimarTebiT mocemuli unda iyos sakuTvneblis sakanonmdeb-

lo Semadgenlobis niSnebi. sakuTvnebeli SeiZleba iyos mxolod sa-

marTlebrivad damoukidebeli nivTi, romelic ar aris mTavari nivTis 

arsebiTi Semadgeneli nawili.4 erTi nivTi ar SeiZleba erTdroulad 

iyos sakuTvnebelica da arsebiTi Semadgeneli nawilic; aseve, Sesa-

Zlebelia, rom nivTi Tavdapirvelad iyo mTavari nivTis sakuTvnebe-

li da Semdgom gaxdes misi arsebiTi Semadgeneli nawili. magaliTad, 

samSeneblo masalebi, romlebic ganlagebulia miwis nakveTze da gan-

kuTvnilia Senoba-nagebobis asaSeneblad, SesaZlebelia iyos sakuT-

vnebeli da maTi miwis nakveTTan SeerTebis SemTxvevaSi gadaiqceva am 

miwis nakveTis arsebiT Semadgenel nawilebad; aseve, sawarmos teri-

toriaze ganlagebuli saTadarigo manqana-danadgarebi am sawarmos 

sakuTvnebelia. 151 II muxlis Tanaxmad, miwis nakveTis sakuTvneblia is 

moZravi nivTi, romlis mocilebac miwidan SesaZlebelia sasaqonlo 

Rirebulebis dakargvis an arsebiTi danaklisis gareSe. 

2. mTavari nivTi

sakuTvneblis winapiroba aris mTavari nivTis arseboba. mTavari niv-

Tis cneba damokidebulia ara mxolod nivTebis ekonomikur Rire-

bulebasa da sivrcobriv kavSirze, aramed, aseve, samoqalaqo brunvis 

tradiciaze.5 mTavari nivTi SesaZlebelia iyos rogorc moZravi, ise 

uZravi. sawarmos mTavar nivTad gansazRvra damokidebulia mis sawar-

moo procesis mniSvnelobaze, romelic SeiZleba miwis nakveTi iyos. 

mxolod is garemoeba, rom sawarmo ganTavsebulia miwis nakveTze, 

avtomaturad ar aqcevs miwis nakveTs mTavar nivTad. SesaZlebelia, 

aseve, rom miwis nakveTis arsebiT Semadgenel nawils, magaliTad, Se-

noba-nagebobas, hqondes sakuTvnebeli. erTi sakuTvnebeli SeiZleba 

emsaxurebodes ramdenime mTavar nivTs, magaliTad, ramdenime miwis 

nakveTs.

3 Stresemann, in MüKo BGB, 7. Aufl., 2015, $ 97, Rn. 3-5.
4 zoiZe, sk-is komentari, wigni II, 1999, mux. 150, gv. 29. 
5 iqve, Rn. 10. 
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3. sakuTvneblis daniSnuleba

sakuTvneblis daniSnuleba mTavari nivTis mimarT ganisazRvreba 

mTavari nivTis sameurneo daniSnulebidan, misi faqtobrivi sarge-

blobisa da samoqalaqo brunvis tradiciebidan. mTavari nivTi unda 

asrulebdes gansazRvrul sameurneo-ekonomikur saqmianobas, romel-

sac unda emsaxurebodes sakuTvnebeli. mTavari nivTis sameurneo 

daniSnuleba ar niSnavs am nivTis mxolod samewarmeo, mogebaze ori-

entirebul saqmianobas, aramed igi moicavs im mizans, romlis gamoc 

arsebobs mTavari nivTi. magaliTad, taZarSi ganlagebuli orRani da 

zarebi SeiZleba iyos taZris sakuTvnebeli.

sakuTvnebeli emsaxureba mTavar nivTs, Tu igi xels uwyobs mTavari 

nivTis funqciis realizebas („sameurneo daniSnuleba“).6 mniSvnelo-

ba ar eniWeba im garemoebas, Tu ramdenad aucilebeli da saWiroa 

mTavari nivTisaTvis sakuTvneblis arseboba. sakuTvneblis damxmare 

funqciidan gamomdinareobs misi daqvemdebarebuli damokidebuleba 

mTavari nivTisadmi. 

4. sivrcobrivi kavSiri

sakuTvnebelsa da mTavar nivTis Soris unda arsebobdes sivrco-

brivi kavSiri da igi unda emsaxurebodes mTavari nivTis sameurneo 

mizans. sivrcobrivi kavSirisaTvis aucilebeli winapiroba ar aris, 

rom, magaliTad, sakuTvnebeli, faqtobrivad, ganlagebuli iyos mi-

wis nakveTze. sivrcobrivi kavSiri arsebobs im SemTxvevaSic, Tu niv-

Ti mTavari nivTis siaxloves mdebareobs. magaliTad, manqana-danad-

garebi, romlebic sawarmos siaxloves mdebareoben da sameurneo 

daniSnulebiT sawarmoo process emsaxurebian.

5. samoqalaqo brunvis tradicia

moZravi nivTi aris sakuTvnebeli, Tu igi, samoqalaqo brun-

vis tradiciis mixedviT, mTavar nivTTan erTad saerTo sameur-

neo daniSnulebiT xasiaTdeba. Tu sakuTvneblis yvela winapiroba 

gamokveTilia, nivTi SeiZleba ar CaiTvalos sakuTvneblad, Tuki dam-

kvidrebuli Sexeduleba mas aseTad ar ganixilavs. magaliTad, saku-

Tvnebelia satransporto sawarmos avtomobilebi, organizaciisa da 

restornis aveji da sxv.

6 kereseliZe, uzogadesi cnebebi, 2009, gv. 211. 

4
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III. samarTlebrivi Sedegi

151-e muxli ar gansazRvravs sakuTvneblis samarTlebriv Sedegebs. 

rogorc wesi, sakuTvnebeli samarTlebrivad damoukidebeli nivTia da 

masze vrceldeba moZrav nivTebTan dakavSirebuli debulebebi. vinaidan 

mTavari nivTis samarTlebrivi bedi sakuTvnebelze ar vrceldeba, 

SesaZlebelia, igi iyos sanivTo uflebebis obieqti. magaliTad, ro-

gorc gancalkevebuli sagani, sakuTrebis uflebiT ekuTvnodes sxva 

pirs. miuxedavad yovelive zemoaRniSnulisa, mTavari nivTis Sesaxeb 

garigebebi Seexeba sakuTvnebelsac. amiT kodeqsi im garemoebas ani-

Webs mniSvnelobas, rom moZravi nivTebi Tavisi sameurneo-ekonomi-

kuri daniSnulebiT da sivrcobrivi kavSiriT gansazRvrul ekonomi-

kur erTianobas qmnian da kanonmdebeli aseTi erTianobis SenarCunebas 

gansazRvrul farglebSi saWirod Tvlis. samoqalaqo kodeqsi ar Sei-

cavs miTiTebas sakuTvneblis sanivTo uflebiT datvirTvis Sesax-

eb, Tumca saxelSekrulebo samarTlis zogadi debulebebi SesaZle-

bels xdis, rom piris valdebuleba, gaasxvisos an datvirTos nivTi, 

gavrceldes sakuTvnebelzec (324). sakuTvnebeli, rogorc moZravi 

nivTi, aris giravnobis uflebis obieqti da, vinaidan SesaZlebelia, 

mTavari nivTis mesakuTre ar iyos sakuTvneblis mesakuTrec, amdenad 

sakuTvnebelze sakuTrebis mopoveba da giravnobis uflebis warmo-

Soba ganxorcieldeba 187-e muxlis Sesabamisad. 324-e muxli ganmar-

tavs xelSekrulebis dadebis farglebs. igi ar adgens sakuTvneblis 

samarTlebriv Sedegebs da ZalaSia, Tu xelSekrulebiT sxva ram ar 

aris gaTvaliswinebuli.

511-e muxli gansazRvravs gamosyidvis xelSekrulebis SemTxveva-

Si myidvelis valdebulebas, daabrunos nayidi nivTi sakuTvnebel-

Tan erTad. am SemTxvevaSic, marTalia, gamosyidvis xelSekrulebis 

debulebebi ar aregulirebs mTavari nivTis gayidvisas sakuTvneblis 

beds, magram 324-e muxlidan gamomdinareobs, rom gamosyidvis sagani 

vrceldeboda sakuTvnebelzec. maSasadame, myidvelma moipova saku-

Treba sakuTvnebelzec, romlis safuZvelsac moZrav nivTebze saku-

Trebis keTilsindisieri SeZenis wesebi qmnis (187).7

sakuTvneblis samarTlebrivi Sedegebis TvalsazrisiT, gansaku-

TrebiT mniSvnelovania 194-e muxli, romlis Tanaxmad, Tu moZravi 

nivTebis Serwymisas erT-erTi nivTi, damkvidrebuli Sexedulebis 

mixedviT, miCneulia mTavar nivTad, maSin misi mesakuTre moipovebs 

sakuTrebas sakuTvnebelzec.8

7 zoiZe, sk-is komentari, wigni II, 1999, mux. 150, gv. 31.
8 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 152-154. 

8

9

10



20

levan ToTlaZe muxli 152

muxli 152. aramaterialuri qonebrivi sikeTis cneba

aramaterialuri qonebrivi sikeTe aris is moTxovnebi da uflebebi, 

romlebic SeiZleba gadaeces sxva pirebs, an gamiznulia saimisod, rom 

maT mflobels Seeqmnas materialuri sargebeli, anda mieniWos ufleba, 

mosTxovos sxva pirebs raime.

I. zogadi debulebebi ........................................................................ 20 

II. moTxovna......................................................................................... 20

III. ufleba ........................................................................................... 21

IV. qonebis gadacema .......................................................................... 23

I. zogadi debulebebi

152-e muxli Seicavs aramaterialuri qonebrivi sikeTis zogad 

ganmartebas. normis mixedviT, aramaterialuri qonebrivi sikeTe aris 

uflebebi da moTxovnebi, romelTa mizania, maT mflobels Seeqmnas mate-

rialuri sargebeli, anda mianiWos ufleba, mosTxovos sxva pirs raime.

aramaterialuri qonebrivi sikeTis kidev erT ganmartebas Seicavs 

„saxelmwifo qonebis Sesaxeb“ saqarTvelos kanonis 39-e muxli, rom-

lis Tanaxmad, saxelmwifo sakuTrebaSi arsebul aramaterialur qone-

briv sikeTes miekuTvneba wilebi da aqciebi, aseve yvela is moTxovna da 

ufleba, romlebic SeiZleba gadaeces sxva pirebs an gamiznulia saim-

isod, rom mis mflobels Seeqmnas materialuri sargebeli an/da mieni-

Wos ufleba, mosTxovos raime sxva pirebs.

II. moTxovna

„moTxovnas“ 316-e muxli ganmartavs, rogorc kreditoris ufleba-

mosilebas, mosTxovos movales raime moqmedebis Sesruleba. aseve, 128 

I muxlSi mocemulia „moTxovnis uflebis“ cneba, rogorc sxva piris-

agan raime moqmedebis Sesrulebis an moqmedebisagan Tavis Sekavebis 

ufleba. gamomdinare aqedan, moTxovnis cneba saWiroebs dazustebasa 

da imis gansazRvras, Tu ra kavSiri arsebobs moTxovnasa (316) da 

moTxovnis uflebas Soris (128 I) da ramdenad moiazreba es cnebebi 

152-e muxlis sakanonmdeblo definiciaSi.

 128 I muxlis Tanaxmad, sxva pirisagan raime moqmedebis Sesrulebis 

an moqmedebisagan Tavis Sekavebis moTxovnis uflebaze vrceldeba xan-

dazmuloba. moqmedebis Sesrulebis an moqmedebisagan Tavis Sekavebis 

arsi ganisazRvreba garigebis an kanonis safuZvelze. valdebulebiTi 

samarTlis farglebSi kreditors SeuZlia, moiTxovos is, rac mov-

alem unda Seasrulos. Sesabamisad, valdebulebiT samarTalSi moTx-

ovna da valdebuleba sxvadasxva perspeqtividan danaxuli erTi da 

1

2

3
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imave Sinaarsis Semcveli samarTlebrivi cnebebia.1 Sesabamisad, val-

debulebiTsamarTlebrivi moTxovna gulisxmobs, amave dros, moTx-

ovnis uflebas, moiTxovo „sxva pirisagan raime moqmedebis Sesrule-

ba an moqmedebisagan Tavis Sekaveba“. am TvalsazrisiT, moTxovna aris 

moTxovnis uflebac.2 moTxovnisa da moTxovnis uflebas Soris arse-

buli gansxvaveba ar gamomdinareobs maTi definiciebidan. samoqalaqo 

kodeqsis pirvel wignSi definirebuli „moTxovnis ufleba“ ufro 

zogadia, vidre valdebulebiTi samarTlis „moTxovna“. 

III. ufleba

ufleba aris samarTlebrivi normebis safuZvelze individisaTvis 

Tavisi interesebis gansaxorcieleblad miniWebuli uflebamosile-

ba.3 ufleba samarTlebrivi weswyobilebis umniSvnelovanesi instru-

mentia. samoqalaqo kodeqsi ar iZleva absoluturi da fardobiTi 

uflebebis dayofis safuZvels, magram aseTi dayofa aRiarebulia iu-

ridiul literaturaSi.4 

fardobiTi (relatiuri) ufleba arsebobs or an ramdenime pirs 

Soris samarTlebriv urTierTobaSi. fardobiTi uflebis magaliTia 

moTxovnis ufleba, maSasadame, piris ufleba _ moiTxovos sxva pirisa-

gan raime moqmedebis Sesrulebis an moqmedebisagan Tavis Sekaveba (128 I). 

moTxovnis ufleba aRniSnavs samarTlebriv urTierTobas, romelSic, 

rogorc wesi, ori piri monawileobs: uflebamosili piri erT mxares 

da valdebuli piri meore mxares. am SemTxvevaSi moTxovnis ufle-

ba miemarTeba erT (an ramdenime) pirs. magaliTad, moTxovnis mflo-

bels miniWebuli aqvs uflebamosileba, ganusazRvros movales val-

debulebis Sesrulebis qmedeba. fardobiTi ufleba, rogorc wesi, 

SeiZleba mxolod samarTlebrivi urTierTobis monawileebis mier 

dairRves.5

absoluturi ufleba moqmedebs yvela piris mimarT. absolutu-

ri uflebis klasikuri magaliTia sakuTreba, rogorc mesakuTris 

ufleba, kanonismieri an sxvagvari, kerZod, saxelSekrulebo SeboWvis 

farglebSi Tavisuflad flobdes da sargeblobdes qonebiT (nivTiT), ar 

dauSvas sxva pirTa mier am qonebiT sargebloba, gankargos igi, Tuki amiT 

ar ilaxeba mezoblebis an sxva mesame pirTa uflebebi, anda, Tu es moqme-

deba ar warmoadgens uflebis borotad gamoyenebas (170 I). sakuTreba, 

rogorc absoluturi ufleba, gamoxatavs yvela piris valdebule-

bas, pativi scen mesakuTris uflebas. absolutur uflebad iTvleba 

1 Gernhuber, Das Schuldverhältnis, 1989, S. 30; Olzen, in Staudinger BGB, 2009, $ 241, Rn. 112.
2 Schwab/Löhnig, Einführung in das Zivilrecht, 19. Aufl., 2012, S. 86, Rn. 197. 
3 iqve, S. 79, Rn. 183. 
4  WeWelaSvili, sanivTo samarTali, 2010, gv. 15; zoiZe, qarTuli sanivTo samarTali, 2003, 

gv. 83-85; SoTaZe, sanivTo samarTali, 2014, gv. 38. 
5 Schwab/Löhnig, iqve, S. 82, Rn. 188. 
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sanivTo uflebebi. sanivTo uflebebis definicia samoqalaqo kode-

qsSi ar aris mocemuli da, rogorc termini, igi mxolod calkeul 

muxlebSi gvxvdeba (237, 2892, 3065, 1384). sanivTo ufleba ewodeba iseT 

uflebas, romelic awesrigebs adamianis samarTlebriv urTierTobas 

nivTTan dakavSirebiT da, msgavsad mesakuTris uflebisa, moqmedebs neb-

ismieri mesame piris mimarT.6 „sanivTo ufleba“, rogorc termini, aR-

niSnavs nivTze uSualo zemoqmedebis Zalauflebas.7 sanivTo uflebis 

mflobels miniWebuli aqvs uflebamosileba, moaxdinos nivTze zemo-

qmedeba da gamoricxos am nivTze sxva pirTa moqmedeba. magaliTad, 

sakuTrebis ufleba, rogorc wesi, SeuzRudavia, xolo sxva sanivTo 

uflebebi SezRudulia gansazRvrul samarTlebriv urTierTobebSi. 

sanivTo uflebebs ganekuTvneba, magaliTad: uzufruqti, servituti, 

aRnagoba.

152-e muxlis gagebiT, sanivTo uflebebis garda, uflebaTa rigs 

ganekuTvneba aramaterialuri qonebrivi uflebebi, rogorebicaa, 

magaliTad: patentis mflobelis ufleba, sasaqonlo niSnis mflo-

belis ufleba, saavtoro da momijnave uflebebi da sxv.8 saavtoro 

uflebaTa obieqtebia: mecnierebis, literaturisa da xelovneb-

is nawarmoebebi. maTi aRiareba, gamoyeneba da dacva xorcieldeba 

„saavtoro da momijnave uflebebis Sesaxeb“ saqarTvelos kanoniT.

aramaterialur qonebriv sikeTeebs ganekuTvneba aseve wilebi da 

aqciebi. samoqalaqo kodeqsi ar Seicavs wilis definicias da mas arc 

„mewarmeTa Sesaxeb“ saqarTvelos kanoni gansazRvravs. wili ewode-

ba sazogadoebaSi partnioris uflebebisa da movaleobebis erTo-

bliobas, romelic pirs aqvs sazogadoebis wevrobidan gamomdinare.9 

partnioris wili ganisazRvreba mis mier sazogadoebis kapitalSi 

ganxorcielebuli Senatanebis Sesabamisad. Senatani SeiZleba iyos 

materialuri da aramaterialuri qoneba, samuSaos Sesruleba an/da 

momsaxurebis gaweva. Sesabamisad, wili gamoxatavs partnioris ufle-

bas, miiRos sazogadoebis marTvaSi monawileoba. aqcia aris arama-

terializebuli saxelobiTi fasiani qaRaldi, romelic adasturebs 

saaqcio sazogadoebis valdebulebebs partnioris (aqcioneris) mi-

marT da aqcioneris uflebebs saaqcio sazogadoebaSi („mewarmeTa 

Sesaxeb“ saqarTvelos kanonis 51 I muxli).10 

6  ix. 153-e muxlis koment., I; Geier, in MüKo BGB, 6. Aufl., 2013, Einl. zum Sachenrecht, Rn. 4; Bas-
senge, in Palandt BGB Kommentar, Eiln. Zum Sachenrecht, Rn. 2. 

7 Geier, in MüKo BGB, 6. Aufl., 2013, Einl. zum Sachenrecht, Rn. 4. 
8  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 155; kereseliZe, uzogadesi 

cnebebi, 2009, gv. 191-192; zoiZe, qarTuli sanivTo samarTali, 2003, gv. 46-49. 
9 Wanturia/niniZe, mewarmeTa Sesaxeb kanonis komentari, 2002, gv. 270. 
10  dawvrilebiT ix. Wanturia/niniZe, iqve, gv. 313-317.

7
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IV. qonebis gadacema

152-e muxli gansazRvravs aramaterialuri qonebrivi sikeTis sxva 

pirebze gadacemas maSin, roca 147-e muxli ufro farTod aris Camoy-

alibebuli da qonebis flobas, sargeblobas da gankargvas moicavs. 

Sesabamisad, aramaterialur qonebriv sikeTeebze samarTlebrivi sta-

tusis cvlileba iseve xorcieldeba, rogorc nivTebze. magaliTad, 

SesaZlebelia: patentis gayidva, dagiraveba da masze licenziis gacema 

(saqarTvelos sapatento kanonis 48-e muxli). im SemTxvevaSi, Tu ara-

materialuri qonebrivi sikeTeebis samarTlebrivi mowesrigeba spe-

cialuri kanonmdeblobiT aris gansazRvruli, specialur kanonTan 

erTad gamoiyeneba aseve samoqalaqo kodeqsis Sesabamisi debulebebi.

9
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muxli 153. aqcesoruli da SezRuduli uflebebi

1. aqcesorulia ufleba, romelic isea dakavSirebuli sxva ufle-

basTan, rom mis gareSe arc SeiZleba arsebobdes.

2. SezRudulia ufleba, romelic nawarmoebia im ufro farTo ufleb-

isgan, romelic datvirTulia am SezRuduli uflebiT.

I. zogadi debulebebi ........................................................................ 24

II. aqcesoruli ufleba ..................................................................... 25

1. Tavdeboba .................................................................................. 25

2. ipoTeka ...................................................................................... 25

3. giravnoba ................................................................................... 25

III. SezRuduli ufleba ...................................................................... 25

1. uzufruqti ................................................................................ 26

2. servituti ................................................................................. 26

3. aRnagoba ..................................................................................... 26

I. zogadi debulebebi

rogorc samoqalaqo kodeqsis meore wignis saTauri miuTiTebs, 

„sanivTo (qonebriv) samarTalSi“ moiazreba materialuri kerZo sa-

marTlis nawili. sanivTo samarTali awesrigebs nivTebze samarTlebriv 

urTierTobebs, maT Soris nivTebze samarTlebrivi statusis cvlile-

bebs (magaliTad: sakuTrebis gadacema, ipoTekiT datvirTva da sxva). 

maSasadame, sanivTo samarTali aris nivTebze adamianis uflebebis mom-

wesrigebel normaTa erToblioba.1 aseT uflebebs uwodeben sanivTo 

uflebebs, romlebic gulisxmobs individisaTvis samarTlis norme-

bis safuZvelze Tavisi interesebis gansaxorcieleblad miniWebul 

Zalauflebas. sanivTo uflebis damaxasiaTebeli Tviseba aris misi 

absoluturoba, vinaidan igi moqmedebs yvelas mimarT (erga omnes). ab-
soluturi uflebis mflobelis uflebamosilebebi yovlismomcvelia 

da gamoricxavs am uflebamosilebebSi samarTlis sxva subieqtebis 

Carevas. absolutur uflebebs ganekuTvneba SezRuduli sanivTo 

uflebebi (magaliTad: uzufruqti, servituti, aRnagoba), romlebic 

nawarmoebia ufro farTo (absoluturi) uflebisagan, magram igi 

„SezRudulia“ im gagebiT, rom mis mflobels iseTi uflebamosile-

bebi aqvs miniWebuli, romlebic, rogorc wesi, mxolod mesakuTres 

SeiZleba hqondes (magaliTad: sargeblobisa, gasxvisebis, memkvidre-

obiT gadacemisa da realizaciis uflebebi). sanivTo uflebebisagan 

gansxvavebiT, fardobiTi uflebebi mimarTulia mxolod konkretuli 

pirovnebis winaaRmdeg (inter partes).

1 Baur/Stürner, Lehrbuch des Sachenrechts, 16. Aufl., 1992, S. 5. 

1
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II. aqcesoruli ufleba

153 I muxlis Tanaxmad, aqcesorulia ufleba, romelic isea dakav-

Sirebuli sxva uflebasTan, rom mis gareSe arc SeiZleba arsebobdes. 

aqcesoruli uflebis warmoSoba, arseboba da Sewyveta damokidebulia 

ZiriTad uflebaze. aseve, ZiriTadi uflebis gadacemiT, sxva pirze 

gadadis aqcesoruli uflebac. aqcesoruloba, rogorc samarTle-

brivi instrumenti, qmnis kavSirs uzrunvelyofil moTxovnasa da 

pasuxismgeblobis obieqts Soris da misi daniSnulebaa, gansazRvros 

pasuxismgeblobis moculoba da xangrZlivoba. aqcesoruli SeiZleba 

iyos rogorc sanivTo ufleba (magaliTad, ipoTeka da giravnoba), ise 

valdebulebiTi ufleba (magaliTad, Tavdeboba). 

1. Tavdeboba

Tavdebobis aqcesoruli buneba mocemulia 893-e muxlSi, romlis 

Tanaxmad, TavdebobisaTvis ganmsazRvrelia ZiriTadi valdebulebis 

arseboba. ZiriTadi valdebuleba unda arsebobdes kreditorsa da 

ZiriTad movales Soris. ZiriTadi valdebulebis Sesruleba gamoi-

wvevs Tavdebobis Sewyvetas.

2. ipoTeka

286-e muxlis Tanaxmad, uZravi nivTi SeiZleba ise iqnes gamoy-

enebuli (datvirTuli) moTxovnis dasakmayofileblad, rom uzrun-

velyofil kreditors mieces ufleba, sxva kreditorebTan Sedare-

biT, pirvel rigSi, miiRos Tavisi moTxovnis dakmayofileba am nivTis 

realizaciiT an mis sakuTrebaSi gadacemiT. ipoTekis aqcesoruli 

buneba ki mocemulia 288-e da 295-e muxlebSi, romelTa Tanaxmadac, 

ipoTekis warmoSoba, gadacema da Sewyveta damokidebulia ZiriTadi 

moTxovnis arsebobaze. 

3. giravnoba

giravnobis uflebis aqcesoruloba mocemulia 269-e-270-e muxleb-

Si. moTxovnis gadacemiT sxva pirs gadaecema giravnobis uflebac, 

aseve, giravnobis ufleba wydeba im moTxovnis gauqmebasTan erTad, 

romlis uzrunvelsayofadac igi arsebobs.

III. SezRuduli ufleba

153 II muxlis Tanaxmad, SezRuduli ufleba nawarmoebia ufro 

farTo uflebisgan, romelic datvirTulia am SezRuduli uflebiT. 

SezRuduli ufleba SesaZlebelia iyos rogorc sanivTo, ise val-

debulebiTi ufleba. aseTi SezRuduli sanivTo ufleba, samoqalaqo 

2

3

4

5
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kodeqsis mixedviT, aris uzufruqti, servituti da aRnagoba. val-

debulebiTi uflebis magaliTia qiravnobis xelSekrulebis safuZv-

elze damqiraveblisaTvis nivTis sargeblobaSi gadacema.

1. uzufruqti

242-e muxlis Tanaxmad, uzufruqti niSnavs uZravi nivTis sxva piri-

saTvis (uzufruqtuarisaTvis) sargeblobis uflebiT gadacemas ise, 

rom igi uflebamosilia, rogorc mesakuTrem, gamoiyenos es nivTi da 

ar dauSvas mesame pirTa mier misiT sargebloba, magram, mesakuTris-

agan gansxvavebiT, mas ara aqvs am nivTis gasxvisebis, ipoTekiT dat-

virTvis an memkvidreobiT gadacemis ufleba. uzufruqtuari ufle-

bamosilia, miiRos uZravi nivTis nayofi da sargebeli. sakuTrebis 

ufleba uZrav nivTze da am nivTiT sargeblobis ufleba sxvadasxva 

pirs ekuTvnis. uzufruqti sanivTo uflebaa da mas safuZvlad udevs 

qiravnobis an ijaris xelSekruleba.

2. servituti

miwis nakveTis an sxva uZravi qonebis sakuTrebis uflebisgan aris 

nawarmoebi 247-e muxliT regulirebuli servitutis ufleba. am nor-

mis mixedviT, miwis nakveTi an sxva uZravi qoneba SeiZleba sxva miwis 

nakveTis an sxva uZravi qonebis mesakuTris sasargeblod ise iqnes 

gamoyenebuli (datvirTuli), rom am mesakuTres ufleba hqondes, 

calkeul SemTxvevebSi isargeblos am nakveTiT, an aikrZalos am na-

kveTze zogierTi moqmedebis ganxorcieleba, anda gamoiricxos dat-

virTuli nakveTis mesakuTris zogierTi uflebis gamoyeneba sxva 

nakveTis mimarT. miwis nakveTis servitutisagan gansxvavebiT, 252-e 

muxli aregulirebs aseve pirad servituts, rodesac servitutis 

piroba aris uflebamosili piris mier mesakuTris gamoricxviT Se-

nobis an am Senobis nawilis TavisTvis, an Tavisi ojaxisTvis binad 

gamoyeneba. 

3. aRnagoba

233-e muxlis Tanaxmad, miwis nakveTi SeiZleba sxva pirs gadaeces 

vadian sargeblobaSi ise, rom mas hqondes am nakveTze an mis qveS 

raime nagebobis mSeneblobis ufleba, aseve am uflebis gasxvisebis, 

memkvidreobiT gadacemis, Txovebis, gaqiravebis ufleba. aRnagobis 

ufleba registrirdeba sajaro reestrSi. aRnagobis ufleba saniv-

To uflebaa da, Sesabamisad, xdeba ara uflebis mflobelze miwis 

nakveTis sargeblobiT gadacema, aramed miwis nakveTis uflebrivad 

datvirTva.2

2 WeWelaSvili, sanivTo samarTali, 2010, gv. 373.

7
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muxli 154. nivTisa da uflebis nayofi

1. nivTis nayofi aris is Semosavali, namati an/da upiratesoba, 

romelTac es nivTi iZleva.

2. uflebis nayofi aris is Semosavali an/da upiratesoba, rac miiReba 

am uflebis gamoyenebis Sedegad.

3. nivTis an uflebis nayofs warmoadgens agreTve is Semosavali da 

upiratesoba, romelTa miRebasac es nivTi an ufleba uzrunvelyofs sa-

marTlebrivi urTierTobis meSveobiT.

4. uflebamosileba nivTze an uflebaze SesaZlebels xdis am nivTisa 

Tu uflebis nayofis miRebas am uflebamosilebis vadisa da moculobis 

Sesabamisad, Tu kanoniT sxva ram ar aris gaTvaliswinebuli.

5. Tu piri movalea, ukan daabrunos nayofi, mas SeuZlia, moiTxovos 

nayofze gaweuli xarjebis anazRaureba, Tuki es xarjebi swori sameur-

neo saqmianobis Sedegia da nayofis Rirebulebas ar aRemateba.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. zogadi debulebebi ........................................................................ 27

II. nivTis nayofi................................................................................. 28

III. uflebis nayofi ............................................................................ 29

IV. samarTlebrivi urTierTobis safuZvelze miRebuli nayofi .. 29

V. nivTisa da uflebis nayofis miRebis uflebamosileba ............ 29

VI. xarjebis anazRaurebis moTxovnis ufleba ............................... 30

I. zogadi debulebebi

normis mizania, gansazRvros nivTisa da uflebis nayofis cnebebi da 

uflebamosili piri, visac ekuTvnis ufleba nayofze. norma erTmaneT-

isagan ganasxvavebs nivTisa da uflebis nayofs. legaluri definiciis 

Tanaxmad, nivTis nayofi aris is Semosavali, namati an/da upiratesoba, 

romelTac es nivTi iZleva, xolo uflebis nayofi aris is Semosavali 

an/da upiratesoba, rac miiReba am uflebis gamoyenebis Sedegad. iurid-

iul literaturaSi gamoTqmuli Sexedulebis Tanaxmad, nayofi aris 

sameurneo Semosavali, romelsac nivTi an aramaterialuri qonebrivi 

sikeTe iZleva Tavisi daniSnulebiT pirdapir (bunebrivi nayofi) an 

arapirdapir, samarTlebrivi urTierTobis safuZvelze (samoqalaqo, 

iuridiuli nayofi).1 Tu ra samarTlebrivi Sedegebi mohyveba nivTis 

kvalifikacias nayofad, miTiTebulia samoqalaqo kodeqsis sxvadasx-

va normaSi (marTlzomieri mflobelis moTxovna nivTisa da uflebis 

nayofze (162); uflebamosili piris moTxovnebi keTilsindisieri da 

arakeTilsindisieri mflobelebis mimarT (163, 164); uzufruqtuaris 

1  Stresemann, in MüKo BGB, 7. Aufl., 2015, $ 99, Rn. 1; zoiZe, sk-is komentari, wigni II, 1999, mux. 

154, gv. 38.

1
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uflebamosileba nayofisa da sargeblis miRebaze (245 III); mogiravnis 

ufleba giravnobis sagnidan nayofis miRebaze (261 II); moijaris ufle-

ba nayofis miRebaze (581 I); sakuTrebis mimndobis ufleba qonebis 

nayofze (726) da sxv.).

II. nivTis nayofi

154 I muxlis Tanaxmad, nivTis nayofia Semosavali, namati an/da 

upiratesoba. nivTis pirdapiri nayofia organuli nayofi, rogore-

bicaa cxovelTa da mcenareTa produqtebi: rZe, matyli, pirutyvis 

namati, kvercxi da sxv. mniSvneloba ara aqvs im garemoebas, nayofi 

gancalkevebulia Tu ara misi mwarmoebeli nivTisgan da, ekonomi-

kuri TvalsazrisiT, ramdenad mizanSewonilia gancalkeveba. nayofis 

mosapoveblad misi mwarmoebeli nivTis substancia ar unda moispos. 

magaliTad, dakluli cxovelis xorci ar CaiTvleba nayofad.2 aseve, 

nivTis gadamuSavebis Sedegad nayofi ar warmoiSoba.

normis mixedviT, nivTis nayofia aseve is Semosavali, romelsac niv-

Ti iZleva da ar aris nivTis namati, magram nivTisgan misi sameurneo 

daniSnulebis gziT aris miRebuli. nivTi iZleva Semosavals, Tu misi 

mopoveba xdeba nivTis bunebrivi an Cveulebrivi sargeblobis Sede-

gad. upirvelesad, es Seexeba miwis sasargeblo wiaRiseuls, romlis 

mopovebac xdeba sabadoebidan da Ria karierebidan: qvanaxSiri, qviSa, 

torfi da sxv.; nivTis nayofi ar aris eleqtroenergia, radgan misi 

mopoveba ar xdeba wylis, bunebrivi airis an navTobis substanciidan.3

nivTis, aseve uflebis upiratesoba aris is sargebeli, romelic 

Tan sdevs nivTis an uflebis gamoyenebas. rogorc wesi, nivTis upi-

ratesoba ganisazRvreba nivTis bunebidan gamomdinare da igi xSirad 

efuZneba nivTis mflobelobas.4 magaliTad, sacxovrebeli saxlis an 

binis upiratesoba aris misi sacxovreblad gamoyenebadoba. am SemTx-

vevaSi, mniSvnelovania saxlis sacxovreblad gamoyenebis SesaZleblo-

ba. avtomobilis upiratesoba aris advilad gadaadgilebadoba da sxv. 

am muxlis gagebiT, upiratesoba ar aris qonebrivi xasiaTis sargebe-

li. musikaluri instrumentis gamoyenebis, aseve cxenis sajiriTod 

gamoyenebis SesaZlebloba aris upiratesoba. upiratesoba ar aris 

mocemuli, rodesac saxezea nivTis an uflebis gasxviseba an gayidva. 

magaliTad, aqciis maRali kursiT gayidvidan miRebuli Semosavali ar 

aris upiratesoba. aseve, miwis nakveTis gayidvis Sedegad miRebuli 

sazRauri ar aris miwis nakveTis upiratesoba.

2  Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 152; Stresemann, in MüKo BGB, 7. 

Aufl., 2015, $ 99, Rn. 2-3. 
3 Stresemann, in MüKo BGB, 7. Aufl., 2015, $ 99, Rn. 4-5.
4 Stresemann, iqve, $ 100, Rn. 2.
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III. uflebis nayofi

154 II muxlis legaluri definiciis Tanaxmad, uflebis nayofi aris 

is Semosavali an/da upiratesoba, rac miiReba am uflebis gamoyenebis 

Sedegad. gamomdinare aqedan, uflebis nayofi aris Semosavali, romel-

sac ufleba Tavisi arsiT iZleva. nivTis nayofis msgavsad, uflebis 

nayofi aris is Semosavali, romlis mopovebac am uflebis Sinaarsi 

da mizania. Tu ramdenad aris es nayofi uflebis ganxorcielebis 

Sedegad miRebuli, damokidebulia mxareTa nebaze. uflebebi, romel-

Ta ganxorcielebis Sedegad miiReba nayofi, aris: ijara, uzufruqti. 

uflebis pirdapiri nayofia aqciebze gacemuli dividendebi. ufleb-

is pirdapiri nayofi iqneba is Semosavali, romelsac iRebs moijare, 

aseve, uzufruqtuaris mier nivTis sargeblobis Sedegad miRebuli 

sargebeli. is Semosavali, romelsac miwis nakveTis mesakuTre sarge-

blobis gadacemis samagierod uzufruqtuarisgan iRebs, aseve, mei-

jaris mier miRebuli saijaro qira aris samarTlebrivi urTierTobis 

safuZvelze miRebuli arapirdapiri nayofi (154 III). 

IV. samarTlebrivi urTierTobis safuZvelze miRebuli nayofi

154 III muxlis Tanaxmad, nivTisa da uflebis nayofi aris is Semosav-

ali da upiratesoba, romelTa miRebasac nivTi an ufleba uzrun-

velyofs samarTlebrivi urTierTobis safuZvelze. aseTi Semosava-

li aris, magaliTad, qiravnobis, ijaris an uzufruqtis safuZvelze 

nivTis sargeblobaSi gadacemis Sedegad periodulad gadasaxdeli 

Tanxebi, aseve miwis nakveTis mesakuTris mier mezobeli miwis nakveT-

is sazRvrebis darRveviT mSeneblobis ganxorcielebis gamo mxareebs 

Soris SeTanxmebuli yovelwliuri fuladi kompensacia (179) da sesx-

is Sedegad miRebuli procentebi. 

V. nivTisa da uflebis nayofis miRebis uflebamosileba

154 IV muxlis winapirobaa is, rom piri uflebamosilia, miiRos 

nivTisa da uflebis nayofi. samarTlebrivad ar aris mniSvnelovani, 

nivTisa da uflebis nayofze uflebamosileba efuZneba sakuTrebas 

Tu sxva sanivTo uflebas, magaliTad, uzufruqts, Tu igi gamomdin-

areobs valdebulebiTsamarTlebrivi urTierTobidan, magaliTad, 

ijaris xelSekrulebidan. nivTisa da uflebis nayofis miRebis vada 

da moculoba damokidebulia mimRebi piris uflebamosilebaze. Se-

sabamisad, 154 IV muxli ar gansazRvravs, Tu vin moipova nivTisa da 

uflebis nayofze sakuTreba, aramed adgens moTxovnis uflebas („Ses-

aZlebels xdis“) im pirebs Soris, romlebic droSi erTmaneTis Semdeg 

iyvnen uflebamosili pirebi. nivTisa da uflebis nayofis miRebis 

5
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periodSi SesaZlebelia, Seicvalos uflebamosili piri, magaliTad, 

aqciis gamyidveli da myidveli, an meijare da moijare. 154 IV muxli 

gamoiyeneba yovelTvis, rodesac mocemulia gansazRvrul vadamde 

an gansazRvruli vadis Semdeg nivTisa da uflebis nayofis miRebis 

uflebamosileba.

 

VI. xarjebis anazRaurebis moTxovnis ufleba

samarTlianobis principi moiTxovs, rom nivTisa da uflebis nay-

ofis mimRebma pirma aanazRauros nayofis misaRebad gaweuli xarje-

bi.5 154 V muxlis winapirobaa, nivTisa da uflebis nayofi, rogorc 

nayofi, unda dabrundes ukan. pirs, romelic valdebulia, daabrunos 

nayofi, warmoeSoba moTxovnis ufleba xarjebis anazRaurebaze, rac 

man nayofis misaRebad gawia. magaliTad, sasoflo-sameurneo produq-

tis SemTxvevaSi, es xarjebi SeiZleba iyos sasuqis, saTesle masali-

sa da mosavlis aRebis xarjebi. xarjebis anazRaurebis valdebuleba 

moicavs aseve piris saqmianobis xarjebsac. es Seexeba gansakuTrebiT 

sawarmos nayofs, romlis miRebac piris unarsa da pirad Tvisebebzea 

damokidebuli.6 

xarjebis anazRaurebis valdebuleba mxolod maSin warmoiSoba, Tu 

igi swori sameurneo saqmianobis Sedegia da nayofis Rirebulebas ar 

aRemateba. Tu xarjebi aRemateba nayofis Rirebulebas, maSin igi ara-

ekonomiuri iyo.

154 V muxli aris piris moTxovnis ufleba, magram igi dakavSirebu-

lia nayofis ukan dabrunebis moTxovnis uflebasTan. Sesabamisad, es 

norma, amave dros, aris nivTis dakavebis ufleba.7 Tu nayofis nacv-

lad ukan dabrunebis moTxovnis ufleba mimarTulia fulad Tanxaze, 

maSin nayofis mimReb pirs SeuZlia, xarjebis anazRaurebis moTxovniT 

gaqviTos ukan dabrunebis moTxovna („SeuZlia moiTxovos“). 154 V mux-

li aris dispoziciuri norma da SesaZlebelia, misi moqmedeba mxare-

Ta SeTanxmebiT gamoiricxos.

5  Heinrichs, in Palandt BGB Kommentar, $ 102 Rn. 1; Stresemann, in MüKo BGB, 6. Aufl., 2013, $ 102, 
Rn. 1.

6  Heinrichs, iqve; Stresemann, iqve Rn. 4.
7 Stresemann, iqve, Rn. 6. 
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muxli 155. cneba. saxeebi

1. mflobeloba warmoiSoba nivTze faqtobrivi batonobis nebiTi 

mopovebiT.

2. mflobelad ar iTvleba is piri, romelic, Tumca axorcielebs faq-

tobriv batonobas nivTze, magram sxva piris sasargeblod, da romelsac 

nivTis flobis uflebamosileba miRebuli aqvs am pirisagan. mflobe-

lad miiCneva mxolod uflebamosilebis mimniWebeli piri.

3. Tu piri nivTs flobs im samarTlebrivi urTierTobis safuZvel-

ze, romelic gansazRvruli vadiT aniWebs mas nivTis flobis uflebas 

an avaldebulebs mas, flobdes nivTs, maSin es piri iTvleba pirdapir 

mflobelad, xolo uflebis mimniWebeli an valdebulebis damkisrebe-

li miiCneva arapirdapir mflobelad.

4. Tu erT nivTs ramdenime piri erToblivad flobs, isini iTvlebian 

Tanamflobelebad.

5. Tu erTi nivTis nawilebs ramdenime piri flobs, isini iTvlebian 

calkeuli nawilebis mflobelebad.

I. zogadi debulebebi ........................................................................ 32

1. normis arsi .............................................................................. 32

2. normis gamoyenebis sfero ...................................................... 33

II. mflobelobis warmoSoba nivTze faqtobrivi batonobis

 nebiTi mopovebiT (155 I) .................................................................. 33

1. zogadi debulebebi ................................................................. 33

2. faqtobrivi batonobis arsi ................................................... 34

3. mflobelobis droSi gangrZobadoba ..................................... 35

4. mflobelobis neba ................................................................... 35

5. mflobelobis mopoveba ........................................................... 35

6. mflobeloba gansakuTrebul samarTlebriv urTierTobebSi ... 36 

7. mflobelobis Sewyveta: ix. 156. ............................................. 37

8. mtkicebis tvirTi .................................................................... 37

III. mWeri (155 II) ................................................................................... 37

1. zogadi debulebebi ................................................................. 37

2. normis winapirobebi ................................................................ 37

a) mflobelobis mimniWebeli piri .......................................... 37

b) mWeris faqtobrivi batonoba nivTze ................................. 37

g) nivTis flobis uflebamosileba ........................................ 38

3. samarTlebrivi Sedegebi ......................................................... 38

a) mflobelobis mopoveba ........................................................ 38

b) mflobelobis Sewyveta ........................................................ 39



32

levan ToTlaZe muxli 155
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VI. nivTis calkeuli nawilebis mflobeloba (155 V) ..................... 43

I. zogadi debulebebi

1. normis arsi

mflobeloba piris faqtobrivi nebiTi batonobaa nivTze. mflobe-

loba aris faqtobrivi procesi da ara ufleba, magram, gavrcelebu-

li mosazrebis Tanaxmad, misi samarTlebrivi mdgomareoba utoldeba 

uflebas.1 keTilsindisier mflobels SeuZlia, moiTxovos mflobe-

lobis xelSeSlis aRkveTa (161, 162) da axlandeli mflobelisagan 

nivTis ukan dabruneba (160); aseve, moZravi nivTis mesakuTred yofnis 

prezumfcia ukavSirdeba mflobelobas (158). mflobeloba aris sxva-

dasxva sanivTo uflebis mopovebis winapiroba (255) da SesaZlebelia 

mflobelobis memkvidreebze gadacema (157). 

samoqalaqo kodeqsi icnobs mflobelobis sxvadasxva saxes: a) 

pirdapiri da arapirdapiri mflobeloba (155 III); b) keTilsindisieri 

da arakeTilsindisieri mflobeloba (159); g) erTpirovnuli da Tanam-

flobeloba (155 IV); d) nivTis calkeuli nawilebis mflobeloba (155 V).

1 Bassenge, in Palandt BGB Kommentar, 63. Aufl., Überblick vor § 854, Rn. 1. 

1
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2. normis gamoyenebis sfero

155-e muxlis gamoyenebis sfero Seexeba mxolod nivTebis (148) 

mflobelobas, maSasadame, sxeulebrivi sagnebis mflobelobas, maT 

Soris, iseTi sagnebis, romlebic sazogadoebrivi gamoyenebisTvis 

aris gankuTvnili, magaliTad: quCa, moedani. miwis nakveTis mflobe-

loba moicavs aseve am nakveTis zemoT mdebare sivrces.2 specialuro-

bis principis Tanaxmad, SeuZlebelia saganTa erTobliobaze mflo-

belobis warmoSoba, magram SesaZlebelia calkeuli sagnebis floba. 

Tu mflobeloba saganTa erTobliobaze unda gavrceldes, am SemTx-

vevaSi, TiToeuli sagani individualurad unda iyos gansazRvruli. 

sxva mxriv, sanivTosamarTlebrivi gagebiT, sawarmo aris ara saganTa 

erToblioba, aramed qonebrivi kompleqsi da igi Sedgeba rogorc ma-

terialuri sikeTeebisagan (miwis nakveTebi, manqana-mowyobilobebi da 

a.S.), ise aramaterialuri qonebrivi sikeTeebisagan (patentebi, moTx-

ovnebi, sxvadasxva ufleba da a.S.).3 vinaidan TiToeuli samarTle-

brivi sikeTe TavisTavad aris samoqalaqo brunvis obieqti, sawarmos, 

rogorc erTiani qonebrivi kompleqsis, samarTlebrivi dacva ar xor-

cieldeba mflobelobis maregulirebeli normebis safuZvelze.

II. mflobelobis warmoSoba nivTze faqtobrivi batonobis

nebiTi mopovebiT (155 I) 

1. zogadi debulebebi

155-e muxli awesrigebs moZrav da uZrav nivTebze mflobelobis 

mopovebas, Tu igi ar gamomdinareobs universaluri samarTalmemkv-

idreobidan (157). qmedebis ganxorcielebaze ar gamoiyeneba garigeb-

is namdvilobisaTvis moqmedi samoqalaqo kodeqsis 50-114 muxlebis 

debulebebi. magaliTad, arasrulwlovanic moipovebs quCaSi napovn 

nivTze mflobelobas. vinaidan mflobelobis arsi nivTis faqtobriv 

batonobaSia, dauSvebelia mflobelobis ganxorcieleba warmomadgen-

lis meSveobiT, radgan warmomadgenloba Seexeba mxolod nebis gamov-

lenas. warmomadgenlobiT urTierTobaSi SesaZlebelia warmomadgen-

lis mier pirdapiri mflobelobis mopoveba mxolod im SemTxvevaSi, 

rodesac mflobelobis mopoveba aris garigebaze dafuZnebuli moq-

medeba (155 III muxlis Tanaxmad, mflobelobis gadacema gansazRvruli 

samarTlebrivi urTierTobis safuZvelze).4 magaliTad, A aniWebs B-s 

uflebamosilebas (107), A-s saxeliT Seisyidos C-sgan manqana-danad-

2 Joost, in MüKo BGB, 6. Aufl., 2013, $ 854, Rn. 2.
3 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 161-162; kereseliZe, uzogadesi 

cnebebi, 2009, gv. 208.

4 Bassenge, in Palandt BGB Kommentar, 63. Aufl., $ 854, Rn. 2; Baur/Stürner, Lehrbuch des Sachenrechts, 
16. Aufl., 1992, S. 73. 
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garebi. B-s mier dadebuli nasyidobis xelSekrulebis safuZvelze A-s 

warmoeSoba uflebebi da movaleobebi C-s mimarT. C-s mier B-sTvis 

manqana-danadgarebis gadacemiT B xdeba pirdapiri mflobeli, xolo 

A _ arapirdapiri mflobeli. sxva SemTxvevaSi, Tu warmomadgeneli 

aris mWeri (155 II), mis mier nivTze faqtobrivi batonobis mopoveba 

niSnavs warmodgenili piris mier mflobelobis mopovebas. es Sedegi 

gamomdinareobs ara warmomadgenlobis debulebebidan, aramed 155 II 

muxlidan.5

2. faqtobrivi batonobis arsi

nivTze faqtobrivi batonobis mopoveba unda iyos garegnulad Ses-

acnobi6 da ar aris aucilebeli, rom igi iyos marTlzomieri qmedeba 

(magaliTad, qurdic moipovebs moparul nivTze faqtobriv batono-

bas). literatura7 da sasamarTlo praqtika8 mflobelobaSi gamox-

atuli batonobis faqts ganixilavs am nivTis mimarT samarTlebriv 

Zalauflebad, iuridiul batonobad. aseTi mosazreba arasworia da 

ewinaaRmdegeba mflobelobis gagebas, radgan samoqalaqo kodeqsi ar 

icnobs nivTze iuridiul batonobas, Tumca nawilobriv Seicavs swor 

azrs, radgan nivTze faqtobrivi batonoba ar niSnavs am nivTTan mxo-

lod fizikur Semxeblobas an sivrcobriv kavSirs da igi, yovel konk-

retul SemTxvevaSi, unda ganisazRvros cxovrebiseuli garemoebebis 

SejamebiTi Sefasebis safuZvelze. aucilebeli winapirobaa mflobe-

lis mier nivTze zemoqmedebis saSualebis arseboba da faqtobrivi 

batonobis droSi gangrZobadoba, romelic sxva pirebs gamoricxavs 

nivTze batonobisagan. nivTze fizikuri zemoqmedebis saSualebis 

winapiroba aris nivTis mimarT gansazRvruli sivrcobrivi kavSiris 

arseboba, romelic nivTis gamoyenebis SesaZleblobas uzrunvelyofs 

ise, rom aucilebeli ar aris zemoqmedebis SesaZleblobis uwyvetoba 

an realuri garantia, rom ar moxdeba sxva pirebis mier nivTze zemoq-

medeba.9 magaliTad, piri miiCneva miwis nakveTis mflobelad im SemTx-

vevaSic, rodesac miwis nakveTi misi saxlidan ramdenime kilometris 

daSorebiT mdebareobs. 

calkeul SemTxvevebSi, SesaZlebelia, rTuli iyos mflobelo-

bisagan nivTze samarTlebrivad umniSvnelo zemoqmedebis gamijvna. 

magaliTad, quCaSi mdgom avtomobilze zemoqmedebis saSualeba aqvT 

quCaSi mosiarule adamianebs da maT SeuZliaT, daazianon igi, magram 

5 Baur/Stürner, Lehrbuch des Sachenrechts, 16. Aufl., 1992, S. 73. 
6 iqve, 1992, S. 60. 
7 zoiZe, sk-is komentari, 1999, wigni II, mux. 155, gv. 43. 
8 saqarTvelos uzenaesi sasamarTlos 2012 wlis 17 ivlisis № as-487-461-2012 gadawyveti-

leba; saqarTvelos uzenaesi sasamarTlos 2008 wlis 21 noembris № as-443-685-08 gadawy-

vetileba.

9 Joost, in MüKo BGB, 6. Aufl., 2013, $ 854, Rn. 5.
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nivTze fizikuri zemoqmedebis mflobelobad aRiareba SesaZlebe-

lia mxolod im SemTxvevaSi, Tu nivTze zemoqmedebamde ar arsebobda 

mflobeloba, an aseTi moqmedeba nivTis Tavdapirveli mflobelis 

zemoqmedebas gamoricxavs. magaliTad, nivTis sxva adgilze gadataniT 

misi Tavdapirveli mflobeli kargavs nivTTan sivrcobriv kavSirs.10 

3. mflobelobis droSi gangrZobadoba

mflobelobis droSi gangrZobadobis Sefaseba xdeba calkeuli 

SemTxvevis faqtobrivi garemoebebis mixedviT. Tu piri sxva piris 

batonobis sivrceSi mxolod droebiT an simbolurad flobs nivTs, 

maSin aseTi Semxebloba ar warmoSobs mflobelobas 155 I muxlis 

gagebiT. magaliTad, restoranSi stumrisaTvis gadacemuli Wiqa an 

gamyidvelis mier myidvelisaTvis gasayidi nivTis dasaTvaliereblad 

gadacema.

4. mflobelobis neba 

nivTze faqtobrivi batonoba mopovebuli unda iyos mflobelis 

nebis gamovleniT. maSasadame, pirs unda surdes, iyos nivTis mflobe-

li.11 im SemTxvevaSi, roca piris subieqturi neba ar monawileobs, ar 

aris mflobeloba (magaliTad, saxlis mesakuTris nebis gareSe saxl-

Si nivTebis Setana); mflobelobis neba mocemulia im SemTxvevebSic, 

rodesac piris mier ganxorcielebuli qmedebebi gamoxatavs nivTis 

mflobelobaSi miRebis nebas, magaliTad, safosto yuTi.

mflobelobis neba niSnavs ara garigebis namdvilobisaTvis gansaz-

Rvrul nebas, aramed mxolod piris bunebriv nebas, radgan igi nivTze 

faqtobriv batonobas Seexeba.12 gamomdinare aqedan, aseTi nebis 

matarebeli SeiZleba iyos rogorc SezRudulad qmedunariani, ise 

qmeduunaro piri, kanonieri warmomadgenlis Tanxmobis gareSe, Tu 

igi, garemoebebis gaTvaliswinebiT, nivTze faqtobriv batonobas ax-

orcielebs. mflobelobas ver moipovebs is piri, romlis qmedebac 

bunebriv nebelobas ar eqvemdebareba, magaliTad, ugono mdgomare-

obaSi myofi adamiani.

5. mflobelobis mopoveba 

piris mier nivTze mflobelobis mopoveba xdeba ori formiT: 

nivTze calmxrivad faqtobrivi batonobis mopovebiTa da Tavdapir-

10 Joost, in MüKo BGB, 6. Aufl., 2013, $ 854, Rn. 6.
11  zoiZe, sk-is komentari, 1999, wigni II, mux. 155, gv. 44; saqarTvelos uzenaesi sasamarTlos 

2012 wlis 17 ivlisis № as-487-461-2012 gadawyvetileba. 
12 Joost, iqve, $ 854, Rn. 8-10.
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veli mflobelis mier axal mflobelze nivTis gadacemiT.

a) calmxrivad piris mier nivTze mflobelobis mopoveba niSnavs 

nivTis mis batonobaSi moqcevas, magaliTad, qurdobis, miTvisebis 

an povnis gziT; aseve, mflobelobis calmxrivad mopovebis faqtia, 

magaliTad, piris mier moqmedebis ganxorcielebis gareSe mis baton-

obaSi nivTis gadasvla, rodesac mas aqvs nivTis flobis zogadi neba. 

mflobelobis mopoveba aris realaqti13 da mflobelobis ganxor-

cielebisaTvis samarTlebrivi uflebamosilebis arsebobas ara aqvs 

mniSvneloba.

b) Tavdapirveli mflobelis mier axal mflobelze nivTis mflo-

belobaSi gadacemis es forma aris sakuTrebis SeZenis safuZveli 

186-e muxlis mixedviT. am SemTxvevaSic, nivTis mflobelobaSi gad-

acema aris realaqti da ar gamoiyeneba garigebis namdvilobis wesebi. 

aucilebeli winapirobaa axali mflobelis mier nivTze faqtobrivi 

batonobis damyareba; aseve, faqtobrivi batonobaa, magaliTad, aR-

masruleblis mier moZrav nivTebze yadaRis dadeba, binis gasaRebis 

gadacema da sxv. 

6. mflobeloba gansakuTrebul samarTlebriv urTierTobebSi

samoqalaqo kodeqsi ar Seicavs specialur debulebebs kerZo sa-

marTlis iuridiuli pirebisa da sxva gaerTianebebis nivTze mflobe-

lobiTi urTierTobis Sesaxeb, radgan maT nivTze faqtobrivi baton-

obis nebiT ganxorcieleba, rogorc wesi, ar SeuZliaT. 

a) iuridiul literaturaSi14 gavrcelebuli mosazrebis Tanaxmad, 

iuridiuli piri nivTze pirdapir mflobelobas axorcielebs Tavisi 

organoebisa da wesdebiT xelmZRvanelobasa da warmomadgenlobaze 

uflebamosili pirebis meSveobiT. Sesabamisad, nivTis mflobeli aris 

ara iuridiuli piri, aramed iuridiul pirs Tavisi organoebis mier 

ganxorcielebuli faqtobrivi batonobis samarTlebrivi Sedegebi 

Seeracxeba rogorc sakuTari. iuridiuli piris sxva TanamSromeli 

aris mWeri an mpyrobeli 155 II muxlis gagebiT, vinaidan igi iuridiu-

li piris organoze samarTlebrivadaa damokidebuli da mis miTiTe-

bebs asrulebs.15

b) amxanagoba ar miiCneva nivTis mflobelad. amxanagobis monaw-

ileebi arian nivTis Tanamflobelebi.16 

g) fizikuri piris kanonieri warmomadgeneli aris nivTis pirdapi-

ri mflobeli, Tu igi axorcielebs faqtobriv batonobas warmodge-

nili piris nivTebze.

13 Joost, in MüKo BGB, 6. Aufl., 2013, $ 854, Rn. 27.
14 iqve, Rn. 17.
15 iqve, Rn. 21. 
16 Bassenge, in Palandt BGB Kommentar, 63. Aufl., $ 854, Rn. 12-14.
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7. mflobelobis Sewyveta: ix. 156-e muxli.

8. mtkicebis tvirTi 

nivTze mflobelobis mtkicebis tvirTi ekisreba im pirs, romelic 

nivTis mflobelobis samarTlebriv Sedegebs miuTiTebs.

III. mWeri (155 II)

1. zogadi debulebebi

mflobeloba, rogorc faqtobrivi garemoeba, SesaZlebelia mxo-

lod im pirs hqondes, romelic nivTs uSualod flobs. 155 II muxli 

awesrigebs im SemTxvevebs, romlebSic nivTze faqtobrivi batonobis 

ganmaxorcielebeli piri nivTs flobs sxva piris sasargeblod da igi 

am pirze samarTlebrivad damokidebulia da mis miTiTebebs asrulebs. 

Tavisi arsiT aseTi samarTlebrivi urTierToba imdenad TvalsaCi-

no unda iyos, rom nivTze batonoba sxva piris nebas gamoxatavdes. 

Sesabamisad, mflobelobis samarTlebrivi Sedegebis ganxorcieleba, 

gansakuTrebiT, mflobelobis dacva, mxolod sxva piris (mflobeli) 

uflebamosilebas ganekuTvneba. am gagebiT, praqtikuli saWiroebidan 

gamomdinare, kodeqsi mflobelobas, rogorc nivTze faqtobriv ba-

tonobas, gverds uvlis da mas samarTlebriv urTierTobaze (ufle-

bamosilebis miniWebaze) damokidebulad aqcevs. Sesabamisad, saxezea 

mflobelobis samarTlebrivi Sedegebis Seracxva, rac mniSvnelovania 

damokidebuli urTierTobis gagebisaTvis.

2. normis winapirobebi

a) mflobelobis mimniWebeli piri 

mflobelobis mimniWebeli aris piri, romelic sxva pirs nivTis 

faqtobrivi batonobis uflebamosilebas aniWebs. 

b) mWeris faqtobrivi batonoba nivTze 

samoqalaqo kodeqsi uSualod nivTze mflobelobis ganmaxorciel-

ebel pirs gansazRvruli cnebiT ar aRniSnavs. literaturaSi mas mW-

ers an mpyrobels uwodeben.17 marTalia, mWeri Tavisi pasuxismgeblo-

biT axorcielebs nivTze faqtobriv batonobas, magram es winapiroba 

ar gamoricxavs, rom mflobelobis uflebamosilebis mimniWebel pirs 

aqvs nivTze zemoqmedebis saSualeba. 

17  zoiZe, sk-is komentari, 1999, wigni II, mux. 155, gv. 46; WeWelaSvili, sanivTo samarTali, 

2010, gv. 84. 
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g) nivTis flobis uflebamosileba 

nivTis flobis uflebamosileba saWiroebs zustad gansazRvras, 

radgan samoqalaqo kodeqsi mis definicias ar Seicavs da samarT-

lebriv urTierTobebSi sxvadasxva saxis uflebamosilebis miniWeba 

gvxvdeba. uflebamosilebis samarTlebrivi buneba unda ganisazRvros 

am normis miznidan gamomdinare da misi arapirdapiri mflobelisagan 

(155 III) gamijvnis safuZvelze.

nivTis faqtobrivi mflobeli kerZosamarTlebrivi (magaliTad, 

muSa-mosamsaxureTa mier sawarmoSi arsebuli nivTebis floba) an 

sajarosamarTlebrivi (magaliTad, jariskacis an policielis mier 

sabrZolo iaraRis floba) urTierTobis safuZvelze damokidebuli 

unda iyos mflobelobis uflebamosilebis mimniWebeli piris miTiTe-

bebze. mniSvneloba ara aqvs, samarTlebrivad ramdenad namdvilia es 

urTierToba, Tu faqtobrivi batonobis ganmaxorcielebeli piri sxva 

piris miTiTebebze damokidebulebas acnobierebs da amis Sesabamisad 

moqmedebs. rogorc wesi, mWeri muSaobs mflobelobis mimniWebeli 

piris organizaciaSi an misi batonobis sivrceSi18 da mas nivTis mi-

marT ar aqvs piradi interesi19 (magaliTad, saxlSi mosamsaxure piris 

mier saxlSi ganlagebuli nivTebis floba). 

3. samarTlebrivi Sedegebi

155 II muxlis Tanaxmad, mflobelad miiCneva mxolod mflobelo-

bis uflebamosilebis mimniWebeli piri. mflobelobis winapirobebisa 

da samarTlebrivi Sedegebis Sefaseba unda ganxorcieldes mxolod 

mflobelobis uflebamosilebis mimniWebeli piris poziciidan. Ses-

abamisad, mWers ara aqvs uflebamosileba, sxva pirisagan moiTxovos 

nivTis ukan dabruneba (160) an mflobelobis xelSeSlis aRkveTa (161, 

162). mis sasargeblod ar moqmedebs arc mesakuTred yofnis prezum-

fcia (158).20 

a) mflobelobis mopoveba

mWeris mier nivTze faqtobrivi batonobis ganxorcielebiT ufle-

bamosilebis mimniWebeli piri moipovebs nivTze mflobelobas, es im 

SemTxvevaSic, rodesac mWeri Tavdapirvelad axorcielebda faqto-

briv batonobas sxva piris sasargeblod da igi axali samarTlebrivi 

urTierTobis safuZvelze axorcielebs faqtobriv batonobas axali 

mflobelis sasargeblod.

18  zoiZe, sk-is komentari, 1999, wigni II, mux. 155, gv. 46; Bassenge, in Palandt BGB Kommentar, 
63. Aufl., $ 855, Rn. 2. 

19 qoCaSvili, mflobelobisa da sakuTrebis urTierTdamokidebuleba, `samarTlis Jurna-

li~, 1/2011, gv. 110; WeWelaSvili, sanivTo samarTali, 2010, gv. 84.

20 Bassenge, in Palandt BGB Kommentar 63. Aufl., $ 855, Rn. 4.
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b) mflobelobis Sewyveta

nivTis mflobeli kargavs mflobelobas im SemTxvevaSi, Tu mWeri 

samudamod Tmobs nivTs an sxvagvarad kargavs nivTze faqtobriv ba-

tonobas, an samarTlebrivad Sewyda nivTis mflobelis mier mWeri-

saTvis miniWebuli uflebamosileba da nivTi mflobelis batonobis 

sivrceSi ar rCeba. xolo, Tu mWeri ganxorcielebuli qmedebiT ga-

moxatavs nebas, rom ar flobs nivTs sxva piris sasargeblod, mflo-

belobis SewyvetisaTvis saWiroa damatebiTi qmedebis ganxorcieleba, 

magaliTad, mWeris mier nivTis miTviseba da nivTis mocileba mflo-

belis batonobis sivrcidan an nivTis upatronod mitoveba ise, rom 

mflobels ar SeuZlia nivTze faqtobrivi batonobis ganxorcieleba.

4. mtkicebis tvirTi

piri, romelic ganacxadebs, rom nivTze faqtobrivi batonobis 

ganmaxorcielebeli piri aris mxolod mWeri, valdebulia, daamtki-

cos es garemoeba.

IV. samarTlebrivi urTierTobis safuZvelze 

gansazRvruli vadiT nivTis mflobeloba (155 III)

1. zogadi debulebebi 

a) normis mizani

155 III awesrigebs nivTze mflobelobis orsafexurovan dayofas. 

kerZod, im SemTxvevebs, rodesac erTi piris mier sxva pirisaTvis 

gansazRvruli vadiT nivTis flobis miniWeba an valdebulebis dakis-

reba xdeba samarTlebrivi urTierTobis safuZvelze. kanoni ufle-

bamosilebis mimniWebel pirs uwodebs arapirdapir mflobels, xolo 

faqtobrivi batonobis ganmaxorcielebel pirs _ pirdapir mflo-

bels. 155 III muxli Seicavs arapirdapiri mflobelis definicias da 

gansazRvravs mis winapirobebs. normis mizani mflobelobis dacvis 

uflebamosilebis miniWebaa im pirebisaTvis, romlebic ar arian niv-

Tis pirdapiri mflobelebi.

b) arapirdapiri mflobelobis cneba da samarTlebrivi arsi

norma pirdapir mflobels uwodebs im pirs, romelic uflebamosi-

li an valdebulia, flobdes nivTs mas da arapirdapir mflobels 

Soris arsebuli samarTlebrivi urTierTobis safuZvelze. magram 

norma ar gansazRvravs arapirdapiri mflobelis samarTlebriv ur-

TierTobas nivTis mimarT. nivTze arapirdapiri mflobeloba ar aris 

nivTze faqtobrivi batonoba da igi arsebiTad gansxvavdeba pirdapi-

ri mflobelobisgan.21 magaliTad, binis gamqiravebels (arapirdapiri 

21 Joost, in MüKo BGB, 6. Aufl., 2013, $ 868, Rn. 5; Bassenge, in Palandt BGB Kommentar, 63. Aufl., $ 868, Rn. 1. 
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mflobeli) SeuZlia, ar dauSvas damqiraveblis binaSi yofna (pirda-

piri mflobeli). arapirdapir mflobelobas mWerisagan (155 II) ganasx-

vavebs is garemoeba, rom mWeri asrulebs mflobelis miTiTebebs da 

damokidebulia masze da am SesrulebiT gamoixateba mflobelis faq-

tobrivi batonoba nivTze. xolo nivTis pirdapiri mflobeli moqme-

debs sakuTari interesebiT da ar eqvemdebareba arapirdapiri mflo-

belis miTiTebebs. swored am niSnebiT gansxvavdeba igi mWerisgan. 

arapirdapiri mflobeloba, rogorc mas samoqalaqo kodeqsi 

gansazRvravs, aris samarTlebrivi urTierToba. 186 II muxli calsaxad 

miuTiTebs, rom arapirdapiri mflobelobis gadacema xelSekrulebiT 

xorcieldeba da ara 155 I muxlis sityvasityviTi mniSvnelobis saw-

inaaRmdegod, nivTze faqtobrivi batonobiT. mxolod ase SeiZleba 

aixsnas, Tu ratom xdeba arapirdapiri mflobelobis gadacema xelSe-

krulebiT da pirdapiri mflobelobis gadacema, rogorc realaqti, 

faqtobrivi batonobis gadacemiT. arapirdapir da pirdapir mflo-

bels Soris arsebuli samarTlebrivi urTierToba ar aris warmo-

madgenloba, vinaidan pirdapiri mflobelis mier faqtobrivi ba-

tonobis ganxorcieleba aris ara garigebis msgavsi qmedeba, aramed 

faqtobrivi procesi.22

2. winapirobebi 

155 III muxlis sakanonmdeblo Semadgenlobis mixedviT, piri samarT-

lebrivi urTierTobis safuZvelze unda flobdes nivTs, romelic 

gansazRvruli vadiT aniWebs mas nivTis flobis uflebas, an aval-

debulebs, flobdes nivTs.

a) pirdapiri mflobeli 

pirdapiri mflobeli aris piri, romelic uSualod flobs nivTs. 

magaliTad, moijare, damqiravebeli da sxv. amasTan, SesaZlebelia, 

rom nivTis pirdapiri mflobeli mesame piris mimarT iyos arapirda-

piri mflobeli, magaliTad, rogoricaa damqiraveblis mier nivTis 

qveqiravnobiT mesame pirze gadacema. pirdapir mflobels aqvs sa-

marTlebrivad damoukidebeli, magram arapirdapiri mflobelis 

mimarT naklebi xarisxis samarTlebrivi statusi. swored misi da-

moukidebeli samarTlebrivi statusi ganasxvavebs mas mWerisgan (155 

II).23 arapirdapiri mflobelis mier nivTze faqtobrivi batonobis 

ganxorcieleba SesaZlebelia mWeris meSveobiTac.

b) samarTlebrivi urTierTobis cneba

aucilebeli winapirobaa pirdapir mflobelsa da arapirdapir 

mflobels Soris konkretulad gansazRvruli samarTlebrivi urTi-

22 Joost, in MüKo BGB, 6. Aufl., 2013, $ 868, Rn. 7. 
23 Baur/Stürner, Lehrbuch des Sachenrechts, 16. Aufl., 1992, S. 64.
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erToba, romlis safuZvelzec piri uflebamosilia, ganaxorcielos 

nivTze pirdapiri batonoba. norma ar azustebs samarTlebrivi ur-

TierTobis arss, magram miuTiTebs, rom samarTlebrivi urTierToba 

„gansazRvruli vadiT“ aniWebs pirdapir mflobels nivTis flobis 

uflebamosilebas, an avaldebulebs mas, flobdes nivTs. aqedan ga-

momdinareobs, rom samarTlebrivi urTierTobis safuZvelze war-

moiSoba arapirdapiri mflobelis nivTis ukan dabrunebis moTxovnis 

ufleba pirdapiri mflobelis mimarT. swored ukan dabrunebis moTx-

ovnis ufleba aris is mniSvnelovani kriteriumi, romelic damaxasi-

aTebelia samarTlebrivi urTierTobisaTvis. nivTis ukan dabrunebis 

moTxovnis uflebis gareSe SeuZlebelia warmoiSvas piris mflobe-

loba „gansazRvruli vadiT“. samarTlebrivi urTierToba SeiZleba 

iyos rogorc sanivTo (magaliTad, giravnoba), ise valdebulebiTi 

(magaliTad: qiravnoba, ijara, Txoveba),24 an sajarosamarTlebrivi 

(magaliTad, gadaxdisuunarobis saqmiswarmoebis procesSi sasamarT-

los mier gakotrebis mmarTvelad aRsrulebis erovnuli biuros 

daniSvna, „gadaxdisuunarobis saqmiswarmoebis Sesaxeb“ saqarTvelos 

kanonis 37-e muxlis Sesabamisad). 

sanivTo samarTalSi moqmedi gansazRvrulobis principis Tanaxmad, 

samarTlebrivi urTierToba unda iyos imdenad gansazRvruli, rom 

mis safuZvelze mxareebs konkretuli uflebebi da valdebulebe-

bi warmoeSobaT. SesaZlebelia, rom samarTlebrivi urTierToba ar 

Seesabamebodes samoqalaqo kodeqsiT gansazRvrul xelSekrulebaTa 

konkretul tips.25 mxareebs Soris arsebuli samarTlebrivi urTier-

Tobis namdviloba ar aris aucilebeli winapiroba da misi baTiloba 

ar abrkolebs normis gamoyenebas. magaliTad, arapirdapiri mflo-

beli pirdapiri mflobelis mimarT xelSekrulebiT gansazRvruli 

valdebulebebis sawinaaRmdegod moqmedebs an misi qmedeba marTlsaw-

inaaRmdegoa. aucilebeli winapirobaa, rom arapirdapir mflobels 

hqondes nivTis ukan dabrunebis moTxovna. sxva SemTxvevaSi, nivTis 

„gansazRvruli vadiT“ mflobeloba ar iqneba saxeze. arapirdapiri 

mflobelis ukan dabrunebis moTxovnis ufleba SesaZlebelia gamom-

dinareobdes rogorc xelSekrulebidan, ise 172 II muxlis an 990-e 

muxlis moTxovnebidan.

g) arapirdapiri mflobelobis warmoSoba 

samarTlebrivi urTierToba, rogorc wesi, warmoiSoba xelSe-

krulebis safuZvelze. xelSekrulebis dadebisaTvis gamoiyeneba 

zogadi wesebi. xelSekruleba SeiZleba daidos nebis konkludenturi 

gamovlenis safuZvelzec. Sesabamisad, SesaZlebelia nebis gamovlena 

warmomadgenlis meSveobiT. 

24 zoiZe, sk-is komentari, 1999, wigni II, mux. 155, gv. 46.

25 Joost, in MüKo BGB, 6. Aufl., 2013, $ 868, Rn. 14.

28

29



42

levan ToTlaZe muxli 155

d) arapirdapiri mflobelobis Sewyveta

155 III muxliT gaTvaliswinebul SemTxvevebSi nivTze mflobelobis 

Sewyveta SesaZlebelia sami saxiT ganxorcieldes: a) pirdapir da ara-

pirdapir mflobelebs Soris arsebuli samarTlebrivi urTierTobis 

Sewyvetis safuZvelze da rodesac mxareebs Soris wydeba ukan dab-

runebis moTxovnis uflebebi. magaliTad, Tu qiravnobis dasruleb-

is Semdeg damqiravebeli ukan ar abrunebs qiravnobis sagans, maSin 

igi, xelSekrulebis dasrulebis miuxedavad, miiCneva nivTis pirdapir 

mflobelad; b) nebiT an mis gareSe pirdapiri mflobelis mier mflo-

belobis dasruleba. magaliTad, pirdapiri mflobelis mier nivTis 

gasxvisebiT an moxmarebiT; g) pirdapiri mflobelis mier nivTze 

calmxrivad ganxorcielebuli qmedeba, romelic miuTiTebs uars 

mflobelobis ganxorcielebaze. magaliTad, arapirdapiri mflobe-

lisaTvis Setyobineba.

e) arapirdapiri mflobeli

rogorc wesi, nivTis arapirdapiri mflobeli aris nivTis mesaku-

Tre. arapirdapiri mflobelobac aris piris faqtobrivi nebiTi ba-

tonoba nivTze, vinaidan misi safuZvelia pirdapiri mflobelis mier 

ganxorcielebuli batonoba nivTze. arapirdapiri mflobeli ufle-

bamosilia, moiTxovos mflobelobis dacva da mis mimarT moqmedebs 

mesakuTred yofnis prezumfcia (157).26 

v) gansazRvruli vadiT mflobeloba 

nivTis pirdapir mflobels nivTis flobis ufleba an valdebule-

ba gansazRvruli droiT unda hqondes miniWebuli. maSasadame, Sesa-

Zlebeli unda iyos mxareebs Soris SeTanxmebuli samarTlebrivi ur-

TierTobis dasruleba an Sewyveta. 

3. mtkicebis tvirTi

arapirdapiri mflobeloba unda daamtkicos im pirma, romel-

ic arapirdapiri mflobelobis samarTlebriv Sedegebze miuTiTebs. 

rogorc wesi, ivaraudeba, rom warsulSi warmoSobili arapirdapiri 

mflobeloba ar Sewyvetila da arsebobs.

V. Tanamflobeloba (155 IV)

1. zogadi debulebebi 

Tanamflobeloba niSnavs ramdenime piris mier erTi moZravi an uZ-

ravi nivTis erToblivad flobas. nivTze batonoba TanamflobelTa 

26 Bassenge, in Palandt BGB Kommentar, 63. Aufl., $ 868, Rn. 1.
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mier erTsafexuriania27 da, Sesabamisad, dauSvebelia, rom erTi piri 

nivTs flobdes rogorc pirdapiri mflobeli, xolo sxva piri ro-

gorc arapirdapiri mflobeli (sadavo sakiTxi).

2. Tanamflobelobis winapirobebi

a) martivi Tanamflobeloba

martivi Tanamflobelobis SemTxvevaSi nivTze batonobis ganxor-

cieleba TiToeuli TanamflobelisaTvis aris SesaZlebeli. magal-

iTad, saxlis saerTo sargeblobis obieqtebi, rogorebicaa: lifti, 

saerTo samrecxao an saerTo gza.

b) kvalificiuri Tanamflobeloba

kvalificiuri Tanamflobelobis SemTxvevaSi nivTze batonobis 

ganxorcieleba SesaZlebelia mxolod yvela Tanamflobelis mier 

erToblivad. magaliTad, nivTis pirdapiri mflobeli axorcielebs 

nivTze batonobas ramdenime arapirdapiri mflobelis sasargeblod.

3. Tanamflobelobis dacva 

Tanamflobelebs erTmaneTis mimarT SeuZliaT, moiTxovon mflo-

belobis dacva, Tu mflobelobis xelSeSla TiToeuli Tanamflobe-

lisaTvis miniWebul zRvars scdeba, magaliTad, sxva Tanamflobelis 

nivTze batonobidan mTlianad gamoricxva. mesame pirebis mimarT Ti-

Toeul Tanamflobels SeuZlia, moiTxovos mflobelobis xelSeSlis 

aRkveTa, magram mxolod Tanamflobelobis miniWebis moTxovniT (161).

4. ukan dabrunebis moTxovna 

Tanamflobeloba ar warmoSobs TanamflobelTa solidarul val-

debulebas. TiToeul Tanamflobels SeiZleba daekisros mxolod 

Tanamflobelobis dabruneba.

VI. nivTis calkeuli nawilebis mflobeloba (155 V)

moZravi an uZravi nivTis calkeuli nawilebis mflobeloba Ses-

aZlebelia, Tu nivTis calkeuli nawilebi sivrcobrivad gancalke-

vebulia.28 Sesabamisad, calkeuli nawilebis mflobeloba ar niSnavs 

Tanamflobelobas mTlian nivTze. magaliTad, sareklamo dafa (bil-

bordi), romelzec ganTavsebulia sxvadasxva subieqtis reklama. niv-

Tis calkeul nawilebze mflobelobis mopoveba da Sewyveta iseve 

27 zoiZe, sk-is komentari, 1999, wigni II, mux. 155, gv. 49. 
28 Bassenge, in Palandt BGB Kommentar, 63. Aufl., $ 865, Rn. 1.
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xdeba, rogorc erTpirovnuli mflobelobis SemTxvevaSi.

nivTis calkeuli nawilebis mflobeloba SesaZlebelia arsebobdes 

rogorc pirdapiri, ise arapirdapiri mflobelobis saxiT. TiToeuli 

nawilis mflobels SeuZlia moiTxovos mflobelobis dacva ise, ro-

gorc erTpirovnulma mflobelma. magaliTad, Tu erTi miwis nakveTi 

gayofilia or nawilad, TiToeuli miwis nakveTis mflobeli calkeu-

li nawilis mflobelia 155 V muxlis mixedviT.29

29 saqarTvelos uzenaesi sasamarTlos 2013 wlis 14 ianvris №as-1487-1403-2012 gadawy-

vetileba. 
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muxli 156. mflobelobis Sewyveta

mflobeloba iTvleba Sewyvetilad, Tu mflobeli samudamod Tmobs 

nivTs, an sxva gziT kargavs nivTze faqtobriv batonobas.

I. zogadi debulebebi ........................................................................ 45

II. normis winapirobebi ...................................................................... 45

1. mflobelobis Sewyvetis neba.................................................. 45

2. mflobelobis Sewyvetis saxeebi ............................................ 46

III. mtkicebis tvirTi ......................................................................... 46

I. zogadi debulebebi

156-e muxli 155-e muxlis logikuri Sedegia da igi awesrigebs moZ-

rav da uZrav nivTebze mxolod pirdapiri mflobelobis Sewyvetas. 

mflobelobis Sewyvetis arsi nivTze faqtobrivi batonobis nebiT 

dasrulebaSia. muxlis danawesi exeba rogorc erTpirovnul mflobe-

lobas, ise Tanamflobelobas. rogorc wesi, mflobelobis Sewyveti-

saTvis saWiroa mflobelis mier garegnulad Sesacnobi qmedeba faq-

tobrivi batonobis Sewyvetis Taobaze. es ganisazRvreba sayovelTao 

Sexedulebis safuZvelze. mxolod piris survili, Sewyvitos nivTze 

mflobeloba, sakmarisi ar aris.

II. normis winapirobebi 

1. mflobelobis Sewyvetis neba

mflobelobis Sewyvetis aucilebeli winapirobaa piris neba, 

Sewyvitos mflobeloba nivTze. mflobelobis Sewyvetis nebaze, iseve 

rogorc mflobelobis mopovebis nebaze, ar gamoiyeneba samoqalaqo 

kodeqsis wesebi nebis gamovlenis Sesaxeb. aseTi nebis gamovleni-

saTvis pirs unda hqondes nebis gamovlenis bunebrivi unari da ara 

garigebis namdvilobis aucilebeli nebis gamovlenis unari. aseTi 

unaris matarebeli aris qmeduunaro piric. gamomdinare aqedan, Seu-

Zlebelia mflobelobis SewyvetisaTvis gamovlenili nebis Secileba, 

vinaidan nivTze mflobelobis Sewyveta aris faqtobrivi procesi da 

ara garigeba. 

samarTlebrivad mniSvnelovania im SemTxvevebis Sefaseba, rodesac 

mflobelis Tavisufal nebaze zegavlenas axdens Secdoma, motyueba, 

Zaladoba an muqara. gavrcelebuli Sexedulebis Tanaxmad,1 mflobe-

lis Tavisufali neba arsebobs Secdomisa da motyuebis SemTxveva-

Si. sadavo sakiTxia mflobelis Tavisufali nebis arseboba muqaris 

SemTxvevaSi. marTalia, sakiTxi konkretuli SemTxvevisaTvis damaxasi-

1 Joost, in MüKo BGB, 6. Aufl., 2013, $ 856, Rn. 7.

1

2
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aTebeli faqtobrivi garemoebebis Sefasebis Sedegad unda gadawydes, 

magram mflobelis Tavisufali nebis sawinaaRmdegod unda CaiTvalos 

muqaris is SemTxvevebi, rodesac muqara mflobelis mimarT iwvevs 

gansakuTrebiT Zlier sulier iZulebas, rogorc es xdeba dauZleve-

li fizikuri Zalis SemTxvevaSi.

2. mflobelobis Sewyvetis saxeebi

samoqalaqo kodeqsi mflobelobis Sewyvetis or alternativas 

gansazRvravs, kerZod: nivTis mflobelis mier nebis gamovlenis 

safuZvelze mflobelobis daTmobas samudamod da sxva gziT nivTze 

faqtobrivi batonobis dakargvas. mflobelobis Sewyvetis am ori 

alternativis gamijvna mniSvnelovania, vinaidan maT gansxvavebuli 

samarTlebrivi Sedegebis gamowveva SeuZliaT: sxva gziT nivTze faq-

tobrivi batonobis dakargva, rogorc mflobelis nebis sawinaaRmde-

god ganxorcielebuli qmedeba, gamoricxavs nivTis keTilsindisier 

SeZenas (187 II).

a) nivTis samudamod daTmoba SeiZleba ganxorcieldes mflobelis 

moqmedebiT an umoqmedobiT. magaliTad, nivTis gasxvisebis an mflo-

belis mier sxva pirisaTvis nivTze faqtobrivi batonobis gadacemis 

Sedegad (magaliTad, 186 I ). sakiTxi imis Sesaxeb, mflobelma nivTi 

daTmo Tu sxva pirs mxolod nivTze Tanamflobeloba mianiWa, unda 

gadawydes konkretuli SemTxvevis garemoebebis Sefasebis safuZvel-

ze.

b) sxva gziT nivTze faqtobrivi batonobis dakargva niSnavs mflobe-

lis nebis gareSe an misi nebis sawinaaRmdegod ganxorcielebul qmede-

bas. magaliTad, mflobelis mier nivTis dakargva, mesame piris Careva 

(qurdoba, yaCaRoba) an faqtobrivi garemoebebis dadgoma, romelsac 

Tan sdevs mflobelobis Sewyveta, magaliTad gemis CaZirva. mxolod 

gardamavali xasiaTis winaaRmdegoba nivTze faqtobrivi batonobis 

ganxorcielebisas ar iwvevs mflobelobis Sewyvetas.2 mniSvnelovania, 

Tu ramdenad xangrZlivia faqtobrivi batonobis dakargva da ramde-

nad aris mosalodneli mflobelobis ganxorcielebis SesaZlebloba.3 

mflobelobis Sewyveta ar aris saxeze iseTi droebiTi winaaRmde-

gobis SemTxvevebSi, rogorebicaa: droebiT sacxovrebeli saxlis mi-

toveba an qarafTan gemis gaCereba.

III. mtkicebis tvirTi

mflobelobis Sewyvetis Sesaxeb mtkicebis tvirTi ekisreba im pirs, 

vinc mflobelobis Sewyvetis samarTlebriv Sedegebze miuTiTebs.

2 zoiZe, sk-is komentari, 1999, wigni II, mux. 156, gv. 51. 
3 Bassenge, in Palandt BGB Kommentar, 63. Aufl., $ 856, Rn. 4. 
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muxli 157. mflobelobis gadasvla memkvidreebze

mflobeloba memkvidreebze gadadis imave saxiT, ra saxiTac arsebob-

da igi mamkvidrebelTan (samkvidros damtovebelTan).
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I. zogadi debulebebi

1. muxlis mizani

157-e muxlis mizania mamkvidreblis mflobelobiTi mdgomare-

obis gadacema memkvidreebze ise, ra saxiTac igi arsebobda mam-

kvidrebelTan (mflobeloba faqtobrivi batonobis gareSe). mflobe-

lobis gadasvla memkvidreebze gamoiwvevs imas, rom mamkvidreblis 

gardacvalebis SemTxvevaSi nivTi ar gaxdeba upatrono da memkvidres 

SeuZlia, mflobelobis xelSeSlis SemTxvevaSi moiTxovos ukanono 

xelSeSlis aRkveTa (161). aramemkvidre piris mier samkvidro qonebas 

mikuTvnebuli nivTis gasxviseba gamoiwvevs imas, rom nivTi mflobe-

lis nebis sawinaaRmdegod „sxvagvarad gavida“ misi mflobelobidan 

(187 II).

2. samarTlebrivi buneba

157-e muxlis samarTlebrivi buneba sadavoa.1 marTalia, memkvidres 

ara aqvs arc nivTze faqtobrivi batonoba da arc amisaTvis aucile-

beli mflobelobis neba, magram, miuxedavad amisa, memkvidris mflo-

beloba aris gansakuTrebuli da namdvili mflobeloba. igi ar aris 

kanonis fiqcia da 157-e muxli gansazRvravs memkvidreebze mxolod 

samarTlebrivi Sedegebis gadacemas, adgens mflobelobis warmoSobas 

nivTze faqtobrivi batonobis gareSe.2 aucilebeli winapiroba arc 

mflobelobis nebis arsebobaa, radgan mflobelobis gadacema xor-

cieldeba memkvidris mier mamkvidreblis gardacvalebis faqtis cod-

nis gareSe.3

1 Teoriebis mimoxilva: Gutzeit, in Staudinger BGB, 12. Aufl., $ 857, Rn. 3. 
2 Baur/Stürner, Lehrbuch des Sachenrechts, 16. Aufl., 1992, S. 72. 
3 zoiZe, sk-is komentari, wigni II, 1999, mux. 157, gv. 52.

1
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II. normis winapirobebi

1. mamkvidreblis mflobeloba

mamkvidrebeli gardacvalebis momentSi unda iyos nivTis mflo-

beli. 157-e muxli gamoiyeneba mamkvidreblis rogorc pirdapiri, 

ise arapirdapiri mflobelobis SemTxvevaSi. samarTlebrivad ar 

aris mniSvnelovani is garemoeba, Tu ramdenad hqonda mamkvidrebels 

nivTis flobis ufleba.4 157-e muxli ar gamoiyeneba im SemTxveva-

Si, rodesac piri ar axorcielebs mflobelobas nivTze sxva piris 

sasargeblod 155 II muxlis gagebiT.5 

2. mflobelobis gadasvla

mamkvidreblis mflobeloba gadadis imave saxiT, ra saxiTac igi 

mamkvidrebelTan arsebobda misi gardacvalebis momentSi (1306). 

mflobelobis gadasvla xdeba maSinac, rodesac memkvidreebma ar 

icodnen mamkvidreblis gardacvalebis Sesaxeb. im SemTxvevaSi, Tu 

memkvidre mamkvidrebelTan erTad iyo nivTis Tanamflobeli, maSin 

igi moipovebs nivTze erTpirovnul mflobelobas. Tanamemkvidree-

bi xdebian nivTis Tanamflobelebi. gansakuTrebul SemTxvevaSi, 

rodesac memkvidre axorcielebda nivTze arapirdapir mflobelobas 

gansazRvruli samarTlebrivi urTierTobis safuZvelze, 155 III mux-

lis mixedviT, maSin igi mamkvidreblis gardacvalebiT xdeba nivTis 

pirdapiri mflobeli.6 memkvidris mier samkvidros miRebaze uaris 

Tqmis (1421–1451), sasamarTlos mier memkvidris uRirs memkvidred 

cnobisa (1310, 1316) da anderZis baTilad cnobis SemTxvevaSi (1403-

1409), ukuqceviTi ZaliT icvleba memkvidreobis samarTlebrivi Sede-

gebi da, Sesabamisad, memkvidris mflobelobac. 

3. faqtobrivi batonoba

memkvidre moipovebs nivTze mflobelobas, rodesac igi nivTze 

faqtobriv batonobas daamyarebs 155-e muxlis mixedviT. im SemTx-

vevaSi, Tu erT-erTi memkvidre daamyarebs pirdapir mflobelobas 

mamkvidreblis mier danatovar nivTebze, maSin danarCeni memkvidree-

bi xdebian arapirdapiri Tanamflobelebi. 

4 Gutzeit, in Staudinger BGB, 12. Aufl., $ 857, Rn. 8.
5 Bassenge, in Palandt BGB Kommentar, 63. Aufl., $ 857, Rn. 2.
6  Bassenge, iqve Rn. 3; Gutzeit, iqve, Rn. 11.
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III. samarTlebrivi Sedegebi

erTmaneTisagan unda gaimijnos memkvidreobiTsamarTlebrivi 

Sedegebi 1306-e da 1484-e muxlebis mixedviT. 1306-e muxlis Tanax-

mad, memkvidre moipovebs mamkvidreblis ukve warmoSobil moTxovnis 

uflebebs, xolo 1484-e muxlis mixedviT, memkvidre pasuxs agebs mam-

kvidreblis, rogorc mflobelis, winaSe warmoSobil moTxovnebze. 

memkvidre moipovebs mflobelobis dacvis moTxovnis uflebas 160-e, 

161-e muxlebis mixedviT. memkvidreze gadasuli mflobelobis dac-

va xorcieldeba 992-e da 976-e muxlebis Tanaxmad da mis sasarge-

blod moqmedebs mesakuTred yofnis prezumfcia (158). mflobelis 

nebis gareSe nivTebis gasvla mflobelobidan CaiTvleba „sxvagvarad“ 

gasulad, 187 II muxlis gagebiT. memkvidre pasuxismgebelia 999-e, me-

1000 da 1003-e muxlebis mixedviT, rogorc mflobeli. mamkvidreblis 

mflobelobis nakli, 172-e muxlis mixedviT, CaiTvleba memkvidris 

naklad.7

IV. mtkicebis tvirTi

piri, romelic nivTze mflobelobas 157-e muxlis mixedviT mi-

uTiTebs, valdebulia, daamtkicos gardacvalebis momentSi nivTze 

mamkvidreblis mflobelobis arseboba da memkvidreoba. 

7 Bassenge, in Palandt BGB Kommentar, 63. Aufl., $ 857, Rn. 5-8.

6

7
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muxli 158. mesakuTred yofnis prezumfcia

1. ivaraudeba, rom nivTis mflobeli aris misi mesakuTre.

2. es wesi ar moqmedebs im SemTxvevaSi, roca nivTze sakuTrebiTi ur-

TierTobis xasiaTi vlindeba sajaro reestridan. sakuTrebis prezumf-

cia ar gamoiyeneba arc Zveli mflobelis mimarT, Tu man es nivTi dakar-

ga, mohpares an sxvagvarad gavida igi misi mflobelobidan. sakuTrebis 

prezumfcia moqmedebs Zveli mflobelis sasargeblod mxolod misi 

mflobelobis periodSi.

I. zogadi debulebebi ........................................................................ 50

1. normis mizani ........................................................................... 50

2. normis gamoyenebis sfero ...................................................... 51

3. normis arsi .............................................................................. 51
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2. prezumfciis Sinaarsi ............................................................. 52

3. prezumfciis uaryofa ............................................................. 53

III. Zveli mflobelis mesakuTred yofnis varaudi (158 II) ............. 53

I. zogadi debulebebi

1. normis mizani

158-e muxlis mizania, savindikacio sarCelis aRZvris SemTxvevaSi 

daexmaros mopasuxes, raTa mosarCelem, romelsac ara aqvs nivTze 

mflobeloba, daamtkicos ara mxolod mis mier adre SeZenili sa-

kuTreba nivTze, aramed misi sakuTrebis uwyvetad arseboba. mo-

sarCelem, 158 II 3 muxlis gamo, SesaZlebelia, 158 I muxli gamoiyenos, 

radgan igi mas Tavisi sakuTrebis warmoSobis samarTlebrivi safuZv-

lebis damtkicebas uadvilebs. samarTlebrivi problemaa am normebis 

urTierTmimarTeba.1

normis mizania, aseve, samoqalaqosamarTlebrivi urTierTobebis 

dacva. savindikacio sarCelis SemTxvevaSi, mflobelobis gadacema 

keTilsindisier pirze sakuTrebis mopovebisaTvis samarTlebrivad 

mniSvnelovani garemoebaa, riTac keTilsindisieri SemZeni xdeba niv-

Tis mesakuTre da es faqti mis winaaRmdeg aRZrul savindikacio sar-

Cels usafuZvlos xdis, radgan mosarCele ver daamtkicebs qmedebis 

Semadgenlobis niSans _ „sakuTrebas“. mxareebs Soris arsebuli pro-

cesualuri wesebis Tanaxmad, mesakuTrem unda daamtkicos sakuTreb-

is ufleba da ara mflobelma misi ararseboba.

1 Baldus, in MüKo BGB, 6. Aufl., 2013, $ 1006, Rn. 4.

1
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3
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2. normis gamoyenebis sfero

a) 158-e muxlis gamoyenebis sfero vrceldeba mxolod moZrav 

nivTebze, aseve fulsa da fasian qaRaldebze, romlebic xelidan xel-

Si ubralo tradiciiT gadaicema.2 158 II 1 muxlis Tanaxmad, normis 

wesebi ar gamoiyeneba im SemTxvevebze, rodesac nivTze sakuTrebi-

Ti xasiaTi sajaro reestridan vlindeba. maSasadame, uZravi nivTebis 

mflobelobiT sakuTreba ar ivaraudeba; 

b) meuRleebs Soris mflobelobiTi urTierTobebi, xSirad, 

calsaxad ar aris gamijnuli. garda amisa, arsebobs saSiSroeba, rom 

meuRleebi kreditoris moTxovnebis ganxorcielebas xels SeuSlian. 

meuRleebs Soris arsebuli davis SemTxvevaSi, mflobelobiT saku-

Trebis mtkicebis wesi unda gavrceldes mxolod piradi moxmarebis 

nivTebze an iseT nivTebze, romlebic, TavianTi gansakuTrebuli da 

eqskluziuri xasiaTis gamo, mxolod erTi meuRlis sakuTreba Sei-

Zleba iyos.3 158-e muxlis prezumfcia aseve gamoiyeneba meuRleTa 

saerTo qonebis mimarT da ivaraudeba, rom nivTebi meuRleTa saerTo 

sakuTrebaa, erT-erTi meuRlis valdebulebisaTvis maTi dayadaReba 

ki kanonmdeblobiT gaTvaliswinebuli RonisZieba;4

g) mflobelobiT sakuTrebis mtkicebis wesi gamoiyeneba rogorc 

nasyidobis, ise Cuqebis xelSekrulebis arsebobisas, radgan qarTul 

sanivTo samarTalSi sakuTrebis mopoveba damokidebulia namdvili 

uflebis arsebobaze.

3. normis arsi

158-e muxlSi warmodgenilia kanonismieri varaudi (praesump o juris), 
romlis uaryofac sawinaaRmdegos damtkicebiT aris SesaZlebeli, 

rac amsubuqebs nivTis mflobelis mtkicebis tvirTs da zegavlenas 

ar axdens mxareebs Soris arsebul materialursamarTlebriv urTi-

erTobaze. mflobelma unda daamtkicos nivTze mflobelobis mop-

ovebis faqtobrivi garemoebebi da ara sakuTrebis warmoSobisaTvis 

aucilebeli garemoebebi, magaliTad, gamsxviseblis uflebamosileba. 

Sesabamisad, prezumfciis uaryofa unda moxdes mowinaaRmdege mxaris 

mier warmodgenili srulyofili mtkicebulebebis safuZvelze. 158-e 

muxli Seicavs ara mtkicebis wess, aramed mxareebs Soris mtkicebis 

tvirTis ganawilebis wess. igi iwvevs mxareebs Soris mtkicebis tvir-

Tis cvlilebas, radgan mflobelma unda daamtkicos prezumfciis 

bazisi (mflobeloba) da ara samarTlis normis faqtobrivi Semadgen-

2 zarandia, nivTis mflobeli ivaraudeba mis mesakuTred – prezumfciis gamoyenebis wina-

pirobebi da gamonaklisebi, gv. 201. 
3  gansxvavebuli mosazreba ix. iqve, gv. 208. 
4 saqarTvelos uzenaesi sasamarTlos 2001 wlis 14 noembris № 3k/706-01 gadawyvetileba.
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loba, romelic iwvevs samarTlebriv Sedegebs.5

norma gamoiyeneba im moTxovnis safuZvlebis mimarT, romelTa 

winapirobac aris sakuTrebis ufleba (mag., 172 muxli),6 aseve deliq-

turi da usafuZvlo gamdidrebis normebis gamoyenebis SemTxvevebSi.7

II.158 I muxlis winapirobebi

1. mflobeloba

mflobelobiT sakuTrebis prezumfciis safuZvelia piris pirda-

piri mflobeloba nivTze. prezumfciis daniSnulebidan gamomdinare, 

arapirdapiri mflobelobis safuZvelze sakuTrebis varaudi gamor-

icxulia: prezumfciis winapiroba aris dava mxareebs Soris saku-

Trebis Sesaxeb da ar gamoiyeneba arapirdapiri mflobelobis (155 III) 

SemTxvevebze, vinaidan arapirdapir mflobels nivTze mflobelobis 

ufleba miniWebuli aqvs pirdapiri mflobelisgan da, rogorc wesi, 

arapirdapiri mflobeli nivTze Tavis sakuTrebis uflebas ar miu-

TiTebs.8 

Tanamflobeloba warmoSobs TanasakuTrebis varauds.9 Tu erT-er-

Ti Tanamflobeli daamtkicebs erTpirovnul mflobelobas, maSin 

ivaraudeba misi erTpirovnuli sakuTreba nivTze.10

2. prezumfciis Sinaarsi

prezumfcia efuZneba mflobelobisa da sakuTrebis mopovebis erTo-

bliobas. maSasadame, ivaraudeba ara nivTis mflobelis sakuTreba, ar-

amed is, rom nivTis mflobelma pirdapiri mflobelobis warmoSobis 

momentSi moipova nivTze sakuTreba da nivTze sakuTrebis uflebas 

igi mflobelobis periodis ganmavlobaSi axorcielebda.11 aqedan ga-

momdinare, 158-e muxli ar gamoiyeneba, Tu mflobeli miuTiTebs, rom 

man Tavdapirvelad mxolod nivTze mflobeloba moipova, magaliTad, 

rogorc damqiravebelma, da mxolod amis Semdeg, sxva garemoebebis 

safuZvelze, gaxda igi nivTis mesakuTre. am SemTxvevaSi, damqiraveb-

lis mier pirdapiri mflobelobis warmoSobas ar gamouwvevia nivTze 

sakuTrebis mopoveba da damqiravebelma SemdgomSi sakuTrebis mopo-

vebis winapirobebi srulyofili mtkicebulebebiT unda daamtkicos. 

5 Assmann, Kommentar zum ZPO, $ 292, Rn. 3. 
6 Bassenge, in Palandt BGB Kommentar, 63. Aufl., $ 1006, Rn. 3.
7 Baldus, in MüKo BGB, 7. Aufl., 2017, $ 1006, Rn. 30. 
8 iqve, Rn. 21, 26.
9 zarandia, nivTis mflobeli ivaraudeba mis mesakuTred – prezumfciis gamoyenebis winap-

irobebi da gamonaklisebi, gv. 208.

10 Baldus, in MüKo BGB, 7. Aufl., 2017, $ 1006, Rn. 39.
11 Baldus, in MüKo BGB, 6. Aufl., 2013, $ 1006, Rn. 43; Bassenge, in Palandt BGB Kommentar, 63. Aufl., 
$ 1006, Rn. 4.
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3. prezumfciis uaryofa

mflobelobis safuZvelze mesakuTred yofnis prezumfcia Sesa-

Zlebelia, mowinaaRmdege mxarem uaryos im garemoebebis damtkicebiT, 

rom nivTze pirdapiri mflobelobis warmoSobas ar gamouwvevia saku-

Trebis mopoveba. aseve, Tu mflobeli miuTiTebs, rom man sakuTreba 

nivTze mflobelobis warmoSobamde moipova, zogadi wesis Tanaxmad, 

ar arsebobs 158-e muxlis winapirobebi da norma ar gamoiyeneba.12 

mflobelobiT sakuTrebis prezumfcia SesaZlebelia uaryofil 

iqnes, aseve, im SemTxvevaSi, Tu mowinaaRmdege mxare daamtkicebs, rom 

man nivTi dakarga, mas mohpares, an misi nebis winaaRmdeg sxvagvar-

ad gavida misi mflobelobidan (187 II), an mflobelma dakarga saku-

Treba, maSasadame, roca arsebobs sakuTrebis uflebis wyveta. amis 

sawinaaRmdegod, mflobelma sakuTrebis xelmeored mopovebis faqti 

unda daamtkicos.13 pirobadebuli sakuTrebis SemTxvevebSi, prezum-

fcia SesaZlebelia, uaryofil iqnes, rodesac nivTis pirobadebuli 

sakuTrebiT gadacema gamomdinareobs savaWro sferoSi damkvidrebu-

li garemoebebidan. 

III. Zveli mflobelis mesakuTred yofnis varaudi (158 II)

normis sityvasityviTi mniSvnelobiT, Zveli mflobelis sasarge-

blod ivaraudeba, rom igi nivTis mflobelobis periodSi iyo nivTis 

mesakuTre. am varaudis uaryofa SeiZleba, Tu mowinaaRmdege mxare 

daamtkicebs, rom nivTis mflobels ar moupovebia nivTze sakuTre-

bis ufleba. prezumfciis droSi SezRudva („mxolod misi mflobe-

lobis periodSi“) ar niSnavs, rom mflobelma nivTze mflobelobis 

dasrulebis SemTxvevaSi nivTze sakuTrebis uflebis arseboba unda 

daamtkicos, aramed is, rom, koliziis SemTxvevaSi, 158 I muxls up-

iratesoba eniWeba 158 II 3 muxlis prezumfciasTan mimarTebiT. 158 

II 3 muxlis mesakuTred yofnis prezumfcia sami nawilisagan Sedge-

ba: ivaraudeba, rom 1. pirs hqonda nivTze pirdapiri mflobelobis 

ufleba; 2. pirma pirdapiri mflobelobis warmoSobiT moipova nivTze 

sakuTrebis ufleba; da 3. igi mflobelobis periodis ganmavlobaSi 

iyo nivTis mesakuTre.

12 Baldus, in MüKo BGB, 7. Aufl., 2017, $ 1006, Rn. 49.
13 Bassenge, in Palandt BGB Kommentar, 63. Aufl., $ 1006, Rn. 8. 

10
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muxli 159. keTilsindisieri mflobeli

keTilsindisieria mflobeli, romelic nivTs marTlzomierad 

flobs, an romelic uflebamosil pirad SeiZleba iqnes miCneuli saqmi-

an urTierTobebSi saWiro gulmodgine Semowmebis safuZvelze.

I. zogadi debulebebi

norma Seicavs keTilsindisieri mflobelis legalur definicias. 

definiciis Tanaxmad, keTilsindisieria mflobeli, romelic nivTs 

marTlzomierad flobs an romelic uflebamosil pirad SeiZleba 

iqnes miCneuli saqmian urTierTobebSi saWiro gulmodgine Semowmebis 

safuZvelze. maSasadame, norma Seicavs or alternativas da igi keT-

ilsindisierebis ganmsazRvrel garemoebad piris mier marTlzomi-

er mflobelobas an saWiro gulmodginebis Semowmebas gansazRvravs. 

normas gansakuTrebuli mniSvneloba aqvs 160-e_164-e muxlebis gamoy-

enebisaTvis.

II. normis Semadgenloba

normis Tanaxmad, marTlzomieri mflobeli yovelTvis iTvleba keT-

ilsindisier mflobelad, vinaidan marTlzomier mflobelad iTvle-

ba piri, romelic samarTlebrivi safuZvliT axorcielebs nivTis mi-

marT faqtobriv batonobas. maSasadame, marTlzomieri mflobeloba 

miuTiTebs obieqturad arsebul faqtorebze, rac vlindeba mflo-

belobis samarTlebrivi safuZvliT arsebobaSi, xolo keTilsindis-

iereba sityvasityviTi mniSvnelobiT Seicavs subieqtur elements 

_ piris damokidebulebas faqtobrivi garemoebebis mimarT. marTl-

zomieri mflobelia mesakuTre da is pirebi, romelTa mflobeloba 

mesakuTris mflobelobidanaa warmoqmnili.1 nivTis marTlzomieri 

mflobeloba vrceldeba manam, sanam arsebobs marTlzomierebis sa-

marTlebrivi safuZveli. 

definiciis meore alternativis mixedviT, mflobelis keTilsin-

disiereba ganisazRvreba saqmian urTierTobebSi saWiro gulmodg-

ine Semowmebis safuZvelze, kerZod, Tu ra konkretuli faqtobrivi 

garemoebebi udevs nivTze mflobelobas safuZvlad da moeTxovebo-

da Tu ara mflobels nivTze faqtobrivi batonobis mopovebisas am 

garemoebebis gaTvaliswineba. gamomdinare aqedan, keTilsindisieri 

mflobeli SeiZleba iyos aramarTlzomieri mflobeli, Tu ar arse-

bobs mflobelobis samarTlebrivi safuZveli da pirs konkretuli 

garemoebebis safuZvelze ar SeeZlo gaecnobierebina mflobelobis 

1   saqarTvelos uzenaesi sasamarTlos 2015 wlis 14 agvistos # as-948-910-2014 gadawyveti-

leba; saqarTvelos uzenaesi sasamarTlos 2015 wlis 15 maisis # as-699-669-2014 gadawy-

vetileba. 

1
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aramarTlzomiereba. magaliTad, myidvelma SeiZina nivTi im pirisagan, 

romelTanac mas xangrZlivi saqmiani urTierToba hqonda da romelic 

xelSekrulebis dadebis momentSi myidvelisaTvis ucnobi garemoebeb-

is gamo iyo qmeduunaro. mxolod ase SeiZleba aixsnas kanonmdeblis 

gadawyvetileba, romelic, 163-e muxlis Tanaxmad, arauflebamosil, 

magram keTilsindisier mflobels nivTis dabrunebis movaleobas 

akisrebs.
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muxli 160. keTilsindisieri mflobelis mier ukanono mflobelobidan 

nivTis ukan dabrunebis moTxovna

Tu keTilsindisier mflobels CamoerTmeva mflobeloba, mas sami 

wlis ganmavlobaSi SeuZlia, axal mflobels nivTis ukan dabrune-

ba mosTxovos. es wesi ar gamoiyeneba maSin, roca axal mflobels aqvs 

mflobelobis ukeTesi ufleba. mflobelobis ukan dabrunebis moTxov-

na SeiZleba gamoyenebul iqnes ukeTesi uflebis mqone piris mimarTac, 

Tuki man nivTi moipova Zaladobis an motyuebis gziT.

I. zogadi debulebebi

161-e muxlis mizania keTilsindisieri mflobelis dacva. am moTx-

ovnas uwodeben posesorul1 moTxovnas, vinaidan misi warmoSobis 

safuZvelia mflobeloba, rogorc nivTze faqtobrivi batonoba.2 

posesoruli moTxovnisgan ganasxvaveben petitorul3 moTxovnas, 

romelic gansazRvruli uflebebis (magaliTad, sanivTo uflebeb-

is, rogoricaa sakuTreba) safuZvelze warmoiSoba. praqtikaSi iSvi-

aTia SemTxveva, rodesac 160-e muxli gamoiyeneba saxelSekrulebo an 

sanivTo moTxovnis uflebebTan erTad. 

II. moTxovnis winapirobebi

1. uflebamosili piri

moTxovnis ganxorcielebisaTvis uflebamosili piria keTilsin-

disieri pirdapiri mflobeli (155, 159), magram ara mWeri (155 II). keT-

ilsindisier mflobels CamorTmeuli unda hqondes nivTze pirdapiri 

mflobeloba. mflobelobis xelSeSlis SemTxvevaSi gamoiyeneba 161-e 

muxli. uflebamosili piris mier SesaZlebelia am moTxovnis mesame 

pirisaTvis daTmoba (199), aseve, memkvidreobiT gadacema (1306). 

2. valdebuli piri

moTxovna unda miemarTebodes nivTis axlandel mflobels. Tu ax-

landelma mflobelma nivTi sxva pirs gadasca da igi rCeba nivTis 

arapirdapir mflobelad, maSin keTilsindisier mflobels SeuZlia, 

moiTxovos arapirdapiri mflobelobis miniWeba.

1 mflobeloba (laT. possesio). 
2 biolingi/lutringhausi, sk-is moTxovnis safuZvlebis sistemuri analizi, 2009, gv. 71.

3 moTxovnis ufleba (laT. pe o). 

1

2

3
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3. mflobelobis dabruneba

moTxovnis Sinaarsi CamorTmeuli mflobelobis dabrunebaSia. ax-

landeli mflobeli valdebulia, sakuTari xarjebiT uzrunvelyos 

keTilsindisieri mflobelisaTvis nivTze faqtobrivi batonobis 

aRdgena ise, rogorc igi arsebobda mflobelobis CamorTmevamde. 

nivTis keTilsindisieri Tanamflobelis moTxovna mimarTuli unda 

iyos Tanamflobelobis aRdgenaze. keTilsindisieri mflobelis mier 

moTxovnis ganxorcielebis vada Seadgens sam weliwads.

III. moTxovnis ganxorcielebis gamoricxva

160 II muxlis Tanaxmad, keTilsindisieri mflobelis moTxovna ga-

moricxulia im SemTxvevaSi, Tu axal mflobels aqvs nivTis ukeTe-

si mflobelobis ufleba. aseTi upiratesi ufleba SeiZleba hqondes 

mesakuTres, Tu misi sakuTreba ar aris datvirTuli raime val-

debulebiTsamarTlebrivi valdebulebiT, magaliTad, qiravnobis 

xelSekrulebiT.4 es garemoeba ar iwvevs mowinaaRmdege mxaris (axlan-

deli mflobelis) Sesagebels da, Sesabamisad, igi sasamarTlom mow-

inaaRmdege mxaris iniciativis gareSec unda gaiTvaliswinos. nivTis 

axlandeli mflobelis mimarT SesaZlebelia gamoyenebul iqnes ukan 

dabrunebis moTxovna im SemTxvevaSic, Tu mas aqvs ukeTesi flobis 

ufleba, magram nivTi mopovebul iqna axlandeli mflobelis mier 

ZaladobiT an motyuebiT. 

IV. mtkicebis tvirTi

mosarCeles ekisreba mtkicebis tvirTi, raTa igi iyo nivTis keT-

ilsindisieri mflobeli mflobelobis CamorTmevis momentSi. man 

aseve unda daamtkicos mopasuxis axlandeli mflobeloba.

4 biolingi/lutringhausi, sk-is moTxovnis safuZvlebis sistemuri analizi, 2009, gv. 73.
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muxli 161. keTilsindisieri mflobelis mier ukanono xelSeSlis 

aRkveTis moTxovna

Tu keTilsindisier mflobels ar CamoerTmeva nivTi, magram sxva-

gvarad SeeSleba xeli misi mflobelobis ganxorcielebaSi, maSin 

mas, msgavsad mesakuTrisa, SeuZlia moiTxovos xelis SeSlis aRkveTa. 

amasTanave, mas SeuZlia moiTxovos mflobelobis xelyofiT gamowveu-

li zianis anazRaureba. zianis anazRaurebis es wesi gamoiyeneba maSinac, 

roca SeuZlebelia xelis SeSlis aRkveTis moTxovna.

I. zogadi debulebebi

161-e muxlic, iseve rogorc 160-e muxli, warmoadgens nivTis 

mflobelis posesorul moTxovnas, romelic ara mflobelobis 

CamorTmeviT, aramed mis sxvagvarad xelSeSliT gamoixateba. nor-

mis mizania, nivTis keTilsindisier mflobels, mesakuTris msgavsad, 

hqondes xelSeSlis aRkveTis samarTlebrivi safuZveli. keTilsindis-

ieri mflobeli, 159-e muxlis Sesabamisad, upirveles yovlisa, aris 

is piri, romelic nivTs samarTlebrivi safuZvliT flobs. magaliT-

ad: damqiravebeli, moijare an monaTxovre.

II. normis winapirobebi

1. mflobelobis xelSeSla

normis winapirobaa mflobelobis xelSeSla, romelic ar gamoix-

ateba mflobelobis CamorTmeviT. xelSeSla, am muxlis Tanaxmad, 

unda grZeldebodes da mas unda hqondes uwyveti xasiaTi. Tu saku-

Trebis xelSeSla ganxorcielda warsulSi da igi damTavrebulia, am 

SemTxvevaSi, moTxovnis ufleba ar arsebobs. 

2. xelSeSlis ukanonoba

xelSeSlis qmedeba ganxorcielebuli unda iyos ukanonod. maSasad-

ame, unda arsebobdes qmedebis marTlwinaaRmdegoba. marTlsawinaaRm-

degoa qmedeba, Tu ar arsebobs marTlwinaaRmdegobis gamomricxveli 

garemoebebi, rogorebicaa: aucilebeli mogerieba, ukiduresi aucile-

bloba, TviTdaxmareba da sxv. qmedeba SeiZleba gamoixatebodes ro-

gorc moqmedebiT, ise umoqmedobiT.

3. moTxovnis uflebis mflobeli

moTxovnis uflebis mflobelia keTilsindisieri mflobeli, magal-

iTad, damqiravebeli. SesaZlebelia moTxovnis uflebis daTmoba me-

1

2

3
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same pirisaTvis, magram vinaidan igi, rogorc posesoruli moTxovna, 

nivTis mflobelobasTan ganuyrelad aris dakavSirebuli, moTxovnis 

daTmobas Tan unda sdevdes mesame pirze mflobelobis gadacemac.

4. moTxovnis uflebis movale

moTxovnis uflebis movale aris piri, romelic uSualod ax-

orcielebs xelSeSlis qmedebas. moTxovnis uflebis posesoruli 

bunebidan gamomdinare, igi SesaZlebelia, mimarTuli iyos mesaku-

Tris winaaRmdegac.

III. moTxovnis uflebis Sinaarsi

keTilsindisier mflobels SeuZlia, moiTxovos xelSeSlis aRkve-

Ta. movale valdebulia, sakuTari xarjebiT uzrunvelyos xelSeSlis 

aRkveTa. moTxovnis uflebis mflobels SeuZlia, moiTxovos xelSeS-

lis Sedegad warmoSobili zianis anazRaureba zogadi wesebis Tanax-

mad. mas zianis anazRaurebis moTxovna SeuZlia im SemTxvevaSic, roca 

xelSeSlis aRkveTis moTxovna SeuZlebelia.

IV. mtkicebis tvirTi

mosarCeles, keTilsindisier mflobels, ekisreba mtkicebis tvir-

Ti, radgan movalis mier ganxorcielebulia misi mflobelobis xelSe-

Sla.
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muxli 162. marTlzomieri mflobelis uflebebi

1. dauSvebelia, marTlzomier mflobels moeTxovos nivTis ukan dab-

runeba. marTlzomieri mflobelobis ganmavlobaSi mis kuTvnilebad 

iTvleba nivTisa da uflebis nayofi.

2. es wesi exeba aseve pirdapiri mflobelis urTierTobas arapirda-

pir mflobelTan.

I. zogadi debulebebi

norma sityvasityviTi mniSvnelobiT aris marTlzomieri mflo-

belis Sesagebeli. mas SeuZlia, Sesagebeli warudginos aseve nivTis 

mesakuTres, vinaidan igi (mflobeli) nivTze faqtobriv batonobas 

marTlzomierad axorcielebs.

II. normis Semadgenloba

marTlzomier mflobelad iTvleba piri, romelic samarTlebriv 

safuZvelze, kanonis an mxareTa Soris arsebuli garigebis Tanaxmad, 

axorcielebs nivTze faqtobriv batonobas.1 marTlzomieri mflo-

belis sakuTrebad iTvleba nivTisa da uflebis nayofi, magaliTad, 

qveqiravnobiT gadacemuli farTis qira. magram SesaZlebelia, rom 

kanoni konkretul samarTlebriv urTierTobaSi aregulirebdes niv-

Tis an uflebis nayofis kuTvnilebis sakiTxs (magaliTad, 726 III). 162 

II muxlis Tanaxmad, Sesagebeli SeuZlia warudginos pirdapirma mflo-

belma arapirdapir mflobels.

1  zoiZe, sk-is komentari, wigni II, 1999, mux. 162, gv. 63; WeWelaSvili, sanivTo samarTali, 

2010, gv. 74; saqarTvelos uzenaesi sasamarTlos 2015 wlis 14 agvistos № as-948-910-2014 

gadawyvetileba; saqarTvelos uzenaesi sasamarTlos 2015 wlis 15 maisis № as-699-669-

2014 gadawyvetileba.

1
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muxli 163. arauflebamosili keTilsindisieri mflobelis movaleoba

1. keTilsindisieri mflobeli, romelsac Tavidanve ar hqonia nivTis 

flobis ufleba an dakarga es ufleba, valdebulia daubrunos nivTi 

uflebamosil pirs. vidre uflebamosili piri ar gamoiyenebs Tavis am 

uflebas, nivTisa da uflebis nayofi ekuTvnis mflobels.

2. keTilsindisier mflobels SeuZlia uflebamosil pirs mosTx-

ovos im gaumjobesebisa da xarjebis anazRaureba, rac man gaiRo nivTze 

keTilsindisieri mflobelobis dros da rac ar aris kompensirebu-

li am nivTiT sargeblobiTa da misgan miRebuli nayofiT. mflobelis 

braliT miuRebeli nayofis Rirebuleba unda gamoiqviTos. igive wesi 

vrceldeba iseT gaumjobesebebze, romelTa Sedegadac gaizarda nivTis 

Rirebuleba, Tuki gazrdili Rirebuleba nivTis dabrunebis momenti-

saTvis jer kidev arsebobda.

3. keTilsindisier mflobels SeuZlia uari Tqvas nivTis dabruneba-

ze, vidre misi moTxovnebi ar dakmayofildeba.

I. zogadi debulebebi ........................................................................ 61 

II. nivTis dabrunebis valdebuleba (162 I) ....................................... 61 

III. keTilsindisieri mflobelis anazRaurebis moTxovna (162 II) .. 62 

IV. dakavebis ufleba ......................................................................... 62 

I. zogadi debulebebi

norma gansazRvravs keTilsindisieri mflobelis (159) uflebebsa 

da movaleobebs. norma warmoadgens keTilsindisieri mflobelis niv-

Tis dakavebis uflebas, vinaidan norma mas aniWebs uflebamosilebas, 

ar daabrunos nivTi, vidre ar iqneba misi moTxovnebi dakmayofile-

buli.

II. nivTis dabrunebis valdebuleba (162 I)

keTilsindisieri mflobelis nivTis dabrunebis valdebuleba war-

moiSoba im SemTxvevaSi, Tu mas Tavidanve ar hqonda nivTis flobis 

ufleba, an man dakarga es ufleba. maSasadame, normis regulireb-

is sferoSi moiazreba aramarTlzomieri mflobelobis1 SemTxvevebi. 

magaliTad, xelSekruleba, romlis safuZvelzec piri axorcielebs 

mflobelobas, ar aris namdvili, an igi baTilad iqna cnobili nivTis 

mflobelobaSi gadacemis Semdeg. uflebamosili piri SesaZlebelia 

iyos rogorc mesakuTre, aseve marTlzomieri mflobeli. nivTisa da 

uflebis nayofi ekuTvnis keTilsindisier mflobels im momentamde, 

sanam mas nivTis dabrunebis moTxovna ar eqneba wayenebuli.2

1 WeWelaSvili, sanivTo samarTali, 2010, gv. 76. 
2 zoiZe, sk-is komentari, wigni II, 1999, mux. 163, gv. 66.

1

2
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III. keTilsindisieri mflobelis anazRaurebis moTxovna (162 II)

keTilsindisier mflobels nivTis dabrunebis moTxovnis ufle-

basTan erTad SeuZlia, uflebamosil pirs mosTxovos nivTis gaum-

jobeseba da xarjebis anazRaureba. nivTze gaweul xarjebSi igulisx-

meba aucilebeli xarjebi, romelTa gawevis valdebuleba nivTis 

mesakuTres eqneboda. magaliTad, aseT xarjebad unda miviCnioT niv-

Tis substanciis an vargisianobis SesanarCuneblad gaweuli xarje-

bi.3 amasTan, keTilsindisieri mflobelis mier gaweuli xarjebi ar 

unda iyos nivTis sargeblobiT an misgan miRebuli nayofiT kompen-

sirebuli. maSasadame, xarjebis anazRaurebis moTxovnasa da nivTis 

sargeblobasa da misgan miRebuli nayofis Rirebulebas Soris unda 

arsebobdes urTierTSefardeba. am procesSi gamoiqviTeba keTilsin-

disieri mflobelis braleulobiT miuRebeli Semosavali.

IV. dakavebis ufleba

163 III muxli uflebas aniWebs keTilsindisier mflobels, ar 

daubrunos nivTi uflebamosil pirs, vidre ar iqneba anazRaurebu-

li mis mier nivTze gaweuli xarjebi. mflobels ekisreba mtkicebis 

tvirTi gaweuli xarjebis Sesaxeb.

3 zoiZe, sk-is komentari, wigni II, 1999, mux. 162, gv. 67.

3
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muxli 164. arakeTilsindisieri mflobelis movaleobani

arakeTilsindisierma mflobelma uflebamosil pirs unda daub-

runos rogorc nivTi, aseve miRebuli sargebeli, nivTis an uflebis 

nayofi. mflobeli valdebulia aanazRauros is nayofi, romelic man 

braleulad ar miiRo. nivTze gaweuli xarjebi da gaumjobesebani mas 

SeuZlia mxolod maSin moiTxovos, Tu maT nivTis ukan dabrunebis mo-

mentisaTvis uflebamosili piris gamdidreba mohyva Sedegad. sxva 

moTxovnebi arakeTilsindisieri mflobelis mimarT ucvleli rCeba.

I. zogadi debulebebi

norma aregulirebs arakeTilsindisieri mflobelis movaleobeb-

sa da pasuxismgeblobas uflebamosili piris mimarT. 159-e muxlis 

definiciidan gamomdinare, arakeTilsindisieria piri, Tu igi ar-

amarTlzomierad flobs nivTs, an savaWro urTierTobebSi saWiro 

gulmodgine Semowmebis safuZvelze arauflebamosil pirad iqna miC-

neuli. arakeTilsindisieri mflobelis pasuxismgebloba ufleba-

mosili piris mimarT gamkacrebulia.

II. normis Semadgenloba

arakeTilsindisieri mflobelic valdebulia, daubrunos nivTi 

uflebamosil pirs da mas ara aqvs ufleba, SeinarCunos miRebuli 

sargebeli an nivTisa da uflebis nayofi. metic, igi valdebulia, 

aanazRauros nayofis is Rirebuleba, romelic man braleulad ar 

miiRo. magaliTad, meurneobis arasworad warmarTvis gamo ver miiRo 

Semosavali.1 nivTze gaweuli xarjebisa da gaumjobesebebis anaz-

Raurebis moTxovna mas aqvs mxolod im SemTxvevaSi, Tu am qmedebebs 

uflebamosili piris gamdidreba mohyva. uflebamosil pirs SeuZlia, 

arakeTilsindisier mflobels wauyenos moTxovnebi deliqturi val-

debulebebisa da usafuZvlo gamdidrebis wesebis Tanaxmad.

1 zoiZe, sk-is komentari, wigni II, 1999, mux. 164, gv. 70. 

1
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muxli 165. moZrav nivTebze sakuTrebis SeZena xandazmulobiT

1. Tu piri moZrav nivTs xuTi wlis ganmavlobaSi uwyvetad flobs 

rogorc sakuTars, moipovebs masze sakuTrebis uflebas (sakuTrebis 

SeZena xandazmulobiT).

2. moZravi nivTis SeZena dauSvebelia, Tu SemZeni nivTs arakeTilsin-

disierad flobda, an, Tu man mogvianebiT Seityo, rom nivTi mas ar eku-

Tvnoda.

I. zogadi debulebebi ........................................................................ 64 

II. normis gamoyenebis sfero ............................................................ 64

III. normis Semadgenloba .................................................................... 65

1. moZravi nivTi ........................................................................... 65

2. nivTis floba, rogorc sakuTarisa ....................................... 65

3. nivTis flobis uwyvetoba ...................................................... 65

4. nivTis mflobelis keTilsindisiereba ................................. 66

IV. samarTlebrivi Sedegebi .............................................................. 66

V. mtkicebis tvirTi ......................................................................... 66

I. zogadi debulebebi

samoqalaqo kodeqsis mixedviT, rogorc wesi, xandazmuloba war-

moadgens mowinaaRmdege mxaris Sesagebels da igi mxareebs Soris arse-

bul materialursamarTlebriv mdgomareobas ar cvlis. 165-e muxli 

aris is gamonaklisi norma, rodesac drois gasvla iwvevs uflebis 

warmoSobas. Sesabamisad, terminologiis TvalsazrisiT, nivTze sa-

kuTrebis SeZena xandazmulobiT kanonmdeblis araswori arCevania. 

186-e da 187-e muxlebis safuZvelze moZrav nivTze sakuTrebis SeZenis 

SemTxvevaSi, drois faqtors ara aqvs samarTlebrivi mniSvneloba, 

radgan SemZenis keTilsindisiereba mxolod nivTis gadacemamde unda 

iyos saxeze da ara gadacemis Semdgom periodSi. Sesabamisad, 165-e 

muxlis safuZvelze sakuTrebis SeZena ar aris centraluri norma _ 

igi mxolod gaurkveveli samarTlebrivi urTierTobebis gamartiveb-

isa da daregulirebis saSualebaa.1 es instituti gamoiyeneba mxolod 

maSin, rodesac SeZenas aklia SeZenisaTvis aucilebeli samarTlebri-

vi Zalis mqone erT-erTi winapiroba.2

II. normis gamoyenebis sfero

mflobelobiT xandazmulobis gamoyenebis sfero moicavs or 

ZiriTad SemTxvevas: pirvel SemTxvevaSi saxezea cdomileba sakuTre-

1 Baldus, in MüKo BGB, 6. Aufl., 2013, $ 937, Rn. 2. 
2 qoCaSvili, mflobelobisa da sakuTrebis urTierTdamokidebuleba, `samarTlis Jurna-

li~, 1/2011, gv. 122. 

1
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bis SeZenis procesSi da misi gadalaxva SeuZlebelia SemZenis keT-

ilsindisierebis faqtiT. magaliTad, rodesac nivTis mesakuTre aris 

qmeduunaro piri an SezRudulia mesakuTris mier nivTis gankarg-

vis uflebamosileba. am muxlis mniSvnelovani gamoyenebis sferoa is 

SemTxvevebi, rodesac mesakuTrem nivTi dakarga, mas mohpares an misi 

nebis sawinaaRmdegod sxvagvarad gavida misi mflobelobidan (187 II).

mflobelobiTi xandazmulobis sxva SemTxvevaa iseTi viTareba, 

rodesac nivTis mflobeli Tavs nivTis mesakuTred miiCnevs, radgan 

misTvis cnobili ar aris nivTze sakuTrebis urTierToba. magaliT-

ad, memkvidris mier im nivTis gankargva, romelic mamkvidrebels sxva 

pirisgan hqonda naTxovari.3

III. normis Semadgenloba

1. moZravi nivTi

165-e muxlis safuZvelze mflobelobiT sakuTrebis mopovebis 

obieqti aris mxolod moZravi nivTi. Sesabamisad, gamoricxulia am 

normis gamoyeneba uZrav nivTebsa da maT arsebiT Semadgenel naw-

ilebze. norma SesaZlebelia, gamoyenebul iqnes moZravi nivTis saku-

Tvnebelzec.

2. nivTis floba, rogorc sakuTarisa

piri nivTs unda flobdes rogorc sakuTars. SesaZlebelia, rom 

mas hqondes rogorc pirdapiri, ise arapirdapiri mflobeloba. niv-

Tis sakuTriv floba ar aris garigeba da, gamomdinare aqedan, sak-

marisia piris bunebrivi nebeloba da ara qmedunarianoba.

3. nivTis flobis uwyvetoba

nivTis mflobeli unda flobdes nivTs uwyvetad xuTi wlis gan-

mavlobaSi. uwyveti, mudmivi mflobeloba gulisxmobs im garemoebas, 

rom erTxel dawyebuli mflobeloba ar unda iqnes Sewyvetili an mi-

tovebuli. Sewyveta SeiZleba gamoiwvios iuridiulma an faqtobrivma 

garemoebebma.4 mflobeloba Sewydeba iuridiulad mesakuTris savin-

dikacio sarCelis wardgenis gziT, an, Tu mesakuTre nivTis mflo-

bels wauyenebs dasabuTebul pretenzias 168-e muxlis safuZvelze. 

vadis gamoTvlisas gamoiyeneba 121-e-127-e muxlebi.

3 zoiZe, sk-is komentari, wigni II, 1999, mux. 165, gv. 73.

4 qoCaSvili, mflobelobisa da sakuTrebis urTierTdamokidebuleba, `samarTlis Jurna-

li~, 1/2011, gv. 127.
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4. nivTis mflobelis keTilsindisiereba

165 II muxlis Tanaxmad, gamoricxulia nivTis SeZena mflobelobi-

Ti xandazmulobiT, Tu nivTis mflobeli mas arakeTilsindisierad 

flobda, an man mogvianebiT Seityo, rom nivTi mas ar ekuTvnoda. 

maSasadame, mflobelis keTilsindisiereba moiTxoveba mTeli xandaz-

muli mflobelobis ganmavlobaSi da ara mxolod mflobelobis mopo-

vebis momentSi.5 Sesabamisad, arakeTilsindisieria nivTis is mflobe-

li, romelic mflobelobis mopovebis momentSi acnobierebda nivTis 

flobis aramarTlzomierebas, an saWiro gulmodginebis Semowmeb-

is safuZvelze SeeZlo sakuTari uflebamosilebis naklis dadgena 

(159). am SemTxvevaSi, saWiroa ara mxolod uflebamosilebis naklis 

gamomwvevi garemoebebis dadgena, aramed maTi Sesabamisi Sefasebac. 

norma ar gansazRvravs piris valdebulebas, damatebiT gamoikvli-

os aRniSnuli garemoebebi da, Sesabamisad, mxolod gansakuTrebul 

SemTxvevebSi SesaZlebelia, moeTxovos pirs garemoebebis gamosakv-

levad damatebiTi qmedebebis ganxorcieleba. magaliTad, Tu naxatze 

arsebobs muzeumis signaturis waSlili kvali an cnobili mxatvris 

naxati dabal fasSi iyo SemoTavazebuli. msgavs SemTxvevebSi, Sesa-

Zlebelia, pirs moeTxovos garemoebebis gamokvleva, magaliTad, kul-

turis saministros Sesabamis samsaxurSi gadamowmeba. 

IV. samarTlebrivi Sedegebi

mflobelobiTi xandazmulobis samarTlebrivi Sedegi aris saku-

Trebis mopoveba. 195-e muxlisagan gansxvavebiT, norma ar gansaz-

Rvravs zianis anazRaurebis moTxovnis warmoSobas. samarTlebrivi 

Sedegebis TvalsazrisiT, mniSvnelovania garigebis safuZvelze war-

moSobili moTxovnis uflebasTan konkurenciis sakiTxi. Tu piri, 

garigebis Tanaxmad, valdebulia, gadasces an daabrunos nivTi, mas ar 

SeuZlia, mflobelobiTi xandazmulobis safuZvelze sakuTrebis mop-

ovebaze miuTiTos. magaliTad, mamkvidreblisaTvis naTxovari nivTis 

mesakuTres SeuZlia, Txovebis xelSekrulebis safuZvelze moiTx-

ovos memkvidrisgan nivTi. 

V. mtkicebis tvirTi

mflobelma unda daamtkicos nivTis xuTi wlis ganmavlobaSi uwyvetad, 

rogorc sakuTaris, mflobeloba. mflobelis arakeTilsindisiereba aris 

is Sesagebeli, romelic mas mowinaaRmdege mxarem unda warudginos.

5  qoCaSvili, mflobelobisa da sakuTrebis urTierTdamokidebuleba, `samarTlis Jurna-

li~, 1/2011, gv. 125; saqarTvelos uzenaesi sasamarTlos 2010 wlis 14 ianvris # as-995-

1273-09 gadawyvetileba.

7
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muxli 166. nivTis flobis uwyvetobis varaudi

Tu piri nivTs flobda drois garkveuli monakveTis dasawyisSi da 

bolos, ivaraudeba, rom igi flobda am nivTs drois Sua periodSic.

I. normis mizani

165-e muxlis safuZvelze moZrav nivTebze xandazmulobiT saku-

Trebis SeZenis SemTxvevebSi mflobelma unda daamtkicos, rom igi 

nivTs xuTi wlis ganmavlobaSi flobda uwyvetad, rogorc sakuTars. 

166-e muxlis mizania, Seumsubuqos nivTis mflobels mtkicebis tvir-

Ti, magram SesaZlebelia am varaudis uaryofa.

II. prezumfciis mniSvnelovani garemoebebi

prezumfciis mniSvnelovani garemoebebia piris mier nivTis mflo-

beloba da mflobelobis neba. orive garemoeba unda arsebobdes 

mflobelobis dasawyisSi da bolos.

III. sawinaaRmdegos damtkiceba

prezumfciis uaryofis mizniT mowinaaRmdege mxarem unda daamt-

kicos, rom mflobelobis drois gansazRvrul monakveTSi mflobels 

ar hqonda nivTze mflobeloba an mflobelobis neba.

1

2

3
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muxli 167. uZrav nivTebze sakuTrebis SeZena xandazmulobiT

Tu piri sajaro reestrSi Setanilia miwis nakveTis an sxva uZravi 

qonebis mesakuTred ise, rom ar SeuZenia sakuTrebis ufleba maTze, igi 

moipovebs am sakuTrebis uflebas, Tuki registracia arsebobda TxuT-

meti wlis ganmavlobaSi da am xnis manZilze piri flobda maT, rogorc 

sakuTars.

I. normis mizani .................................................................................. 68

II. normis winapirobebi ...................................................................... 68

1. uZravi nivTebi ......................................................................... 68

2. registracia ............................................................................. 68

3. nivTis, rogorc sakuTaris, mflobeloba ............................. 69

4. droSi uwyvetad floba .......................................................... 69

5. samarTlebrivi Sedegebi ......................................................... 69

III. mtkicebis tvirTi ......................................................................... 69

I. normis mizani

muxlis mizania, Tavidan aicilos sakuTrebis uflebisa da re-

estrSi registrirebuli monacemebis urTierTwinaaRmdegoba, ris 

Sedegad, reestrSi registrirebuli aramesakuTre moipovebs uZrav 

nivTze sakuTrebas. reestrSi miwis nakveTis mesakuTris sasargeblod 

moqmedebs 312-e muxlis utyuarobisa da sisrulis prezumfcia. miwis 

nakveTze an sxva uZrav nivTze sakuTrebis uflebis arSeZenis maga-

liTia samkvidro qonebis miReba baTili anderZis safuZvelze. norma 

moqmedebs, aseve, arakeTilsindisieri mflobelis sasargeblod da, 

Sesabamisad, ar gamoiyeneba 159-e muxli.

II. normis winapirobebi

1. uZravi nivTebi

norma gamoiyeneba miwis nakveTisa da sxva uZravi qonebis mimarT, 

rogoricaa, magaliTad, aRnagoba. 

2. registracia

uZravi nivTis mflobeli reestrSi registrirebuli unda iyos 

mesakuTred an TanamesakuTred. reestrSi registrirebuli mesaku-

Tre da nivTis mflobeli erTi da igive piri unda iyos. Tu nivTis 

mflobeli registrirebulia TanamesakuTred, maSin igi moipovebs sa-

kuTrebas TanasakuTrebis wilze.

1

2

3
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3. nivTis, rogorc sakuTaris, mflobeloba

reestrSi registrirebuli mesakuTre uZrav nivTs unda flobdes 

rogorc sakuTars. mxolod aseTi mflobelis sasargeblod moqmedebs 

utyuarobisa da sisrulis prezumfcia. mflobelis keTilsindisier-

eba, rogorc 165-e muxlis winapiroba, uZrav nivTebTan dakavSirebiT 

ar unda iyos saxeze.

4. droSi uwyvetad floba

uZravi nivTis mflobeloba da mflobelis mesakuTred registra-

cia unda arsebobdes uwyvetad TxuTmeti wlis ganmavlobaSi. mflo-

belobis vadis denis SeCereba kanoniT regulirebuli ar aris. mflo-

belobis mokle droiT Sewyveta sakmarisia am normis samarTlebrivi 

Sedegebis uarsayofad.

5. samarTlebrivi Sedegebi

reestrSi registrirebuli mesakuTre moipovebs sakuTrebas kanon-

is ZaliT (ipso jure). nivTis mesakuTris moTxovnis ufleba usafuZvlo 

gamdidrebis wesebis Tanaxmad usafuZvloa, radgan sakuTrebis mopo-

veba kanonis ZaliT moicavs samarTlebriv safuZvelsac.1 garda amisa, 

usafuZvlo gamdidrebis moTxovna xandazmuli iqneba.

III. mtkicebis tvirTi

167-e muxli moqmedebs reestrSi registrirebuli mesakuTris 

sasargeblod. Sesabamisad, mowinaaRmdege mxarem unda gaabaTilos 

mflobelobiTi xandazmulobis Semadgenlobis niSnebi. reestrSi 

registrirebul mesakuTres ar evaleba nivTis flobis uwyvetobis 

varaudis damtkiceba 166-e muxlis mixedviT.

1 Kohler, in MüKo BGB, 6. Aufl., 2013, $ 900, Rn. 6.
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muxli 168. nivTis mflobelobis Sewyveta mesakuTris pretenziis gamo

nivTis mflobeloba wydeba, Tu mesakuTre mflobels wauyenebs dasa-

buTebul pretenzias.

I. zogadi debulebebi ........................................................................ 70

II. normis winapirobebi ...................................................................... 70

1. mesakuTris pretenzia ............................................................. 70

2. mflobelobis uwyvetoba ........................................................ 71

III. samarTlebrivi Sedegi .................................................................. 71

I. zogadi debulebebi

norma sityvasityviTi mniSvnelobiT gansazRvravs mflobelobis 

Sewyvetis safuZvels mesakuTris mier mflobelisaTvis dasabuTebu-

li pretenziis wardgenis gziT. normas gansakuTrebuli mniSvnelo-

ba aqvs sakuTrebis SeZeniTi xandazmulobis SemTxvevebisaTvis, 

vinaidan 165-e, 167-e muxlebis gamoyenebis winapiroba aris nivTze 

mflobelobis uwyvetoba. Sesabamisad, norma gavlenas axdens saku-

Trebis uflebis samarTlebrivi Sedegebis dadgomaze. mesakuTris 

mier sasamarTloSi sarCelis wardgena gamoiwvevs nivTis mflobelis 

arakeTilsindisierebas (165 muxli: Tu mflobelma „mogvianebiT Sei-

tyo, rom nivTi mas ar ekuTvnoda“). sapirispiro daskvnis Tanaxmad, 

mesakuTris umoqmedoba gamoiwvevs mflobelobis legitimacias mesa-

kuTris interesebis sawinaaRmdegod.

II. normis winapirobebi

normis winapirobaa mesakuTris mier mflobelisaTvis pretenziis 

wayeneba. dazustebas saWiroebs, Tu ra igulisxmeba mesakuTris pre-

tenziaSi. 

1. mesakuTris pretenzia

TavisTavad cxadia, rom, 138-e muxlis Tanaxmad, mesakuTris mier 

sarCelis Setana sasamarTloSi gamoiwvevs xandazmulobis vadis denis 

Sewyvetas im SemTxvevaSi, rodesac mxaris mier darRveuli ufleb-

is aRsadgenad mimarTuli saSualeba vargisi iyo Sesabamisi Sedegis 

misaRwevad da sasamarTlo warmoebaSi miiRebs sasarCelo gancxade-

bas.1 168-e muxlis gansakuTrebuli mniSvneloba da misi adgili samo-

qalaqo kodeqsSi miuTiTebs imaze, rom norma ganxilul unda iqnes 

mflobelis keTilsindisierebasTan mWidro kavSirSi. normis mizania, 

1 saqarTvelos uzenaesi sasamarTlos 2015 wlis 4 dekembris № as-960-909-2015 gadawyveti-

leba.

1

2

3



71

muxli 168 levan ToTlaZe

4

5

mflobelma ar miiRos sargebeli nivTze sakuTrebis mopovebis sax-

iT, Tu misTvis cnobili gaxda mflobelobis uflebamosilebis nakli. 

kanonmdeblis gadawyvetilebiT, 168-e muxli aris damatebiTi samarT-

lebrivi saSualeba, dacul iqnes mesakuTris ufleba da Tavidan iqnes 

acilebuli mflobelis mier nivTze sakuTrebis mopoveba. Sesabamis-

ad, mesakuTris pretenzia gulisxmobs ara sasarCelo warmoebis gziT 

mflobelisagan nivTis gamoTxovas, aramed mflobelis Setyobinebas, 

rom igi nivTs arakeTilsindierad flobs. es daskvna gamomdinareobs 

165-e muxlidan: mflobelma „...mogvianebiT Seityo, rom nivTi mas ar 

ekuTvnoda“. 

2. mflobelobis uwyvetoba

marTalia, norma ar miuTiTebs mflobelobis uwyvetobaze, magram 

es winapiroba gamomdinareobs sakuTrebis SeZeniTi xandazmulobis 

165-e, 167-e muxlebidan.2 amasTan, 166-e muxlis Tanaxmad, „Tu piri 

nivTs flobda drois garkveuli monakveTis dasawyisSi da bolos, 

ivaraudeba, rom igi flobda am nivTs drois Sua periodSic“.

III. samarTlebrivi Sedegi

normis Tanaxmad, mesakuTris mier mflobelisaTvis pretenziis 

wayeneba gamoiwvevs mflobelobis Sewyvetas. iuridiul literatur-

aSi3 gamoTqmuli mosazrebis Tanaxmad, normis samarTlebrivi Sedegi 

samoqalaqo kodeqsSi qarTul enaze araswori Targmanis gziT aRmoC-

nda da normis germanul redaqciaSi miTiTebulia ara mflobelobis 

Sewyveta, aramed „mflobelobis samarTlebrivi Zalis Sewyveta“ („Die 
Wirkung des Besitzes“), vinaidan mflobeloba, rogorc piris faqtobrivi 

batonoba nivTze, ar SeiZleba Sewydes mesakuTris Tundac safuZv-

liani pretenziis wayenebiT, radgan mesakuTris pretenzia gamoiwvevs 

mflobelobis aramarTlzomierebas.4 168-e muxlis samarTlebrivi 

Sedegi xandazmulobis vadis denis Sewyvetaa da ara mflobelobisa, 

rogorc nivTze faqtobrivi batonobis Sewyveta.5 Sesabamisad, dasab-

uTebuli pretenziis wardgena gamoiwvevs xandazmulobis vadis den-

is Sewyvetas (141), rac mflobelis mier nivTze sakuTrebis uflebis 

mopovebas daabrkolebs. Sewyvetamde ganvlili dro mxedvelobaSi ar 

miiReba da vadis aTvla daiwyeba Tavidan. im SemTxvevaSi, Tu mflo-

beloba gagrZeldeba, igi CaiTvleba xelmeored warmoSobilad da 

mocemuli iqneba axali mflobeloba 165-e, 167-e muxlebiT gaTval-

2 WeWelaSvili, sanivTo samarTali, 2010, gv. 93.

3 iqve, gv. 87.
4 iqve.
5 mariamiZe, www.gccc.ge, SeniSvna 168-e muxlis komentarze; gansxvavebuli mosazreba: SoTa-

Ze, sanivTo samarTali, 2014, gv. 103.
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iswinebuli saxiT.6

muxli 169. amoRebulia.
 saqarTvelos 2007 wlis 11 maisis kanoni #4744 _ ssm I, #18, 22.05.2007 w., mux.158.

6 zoiZe, sk-is komentari, wigni II, 1999, gv. 80.
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kari mesame

sakuTreba

Tavi pirveli

sakuTrebis Sinaarsi

muxli 170. cneba. sakuTrebis uflebis Sinaarsi

1. mesakuTres SeuZlia, kanonismieri an sxvagvari, kerZod, saxelSe-

krulebo SeboWvis farglebSi Tavisuflad flobdes da sargeblobdes 

qonebiT (nivTiT), ar dauSvas sxva pirTa mier am qonebiT sargebloba, 

gankargos igi, Tuki amiT ar ilaxeba mezoblebis an sxva mesame pirTa 

uflebebi, anda, Tu es moqmedeba ar warmoadgens uflebis borotad ga-

moyenebas.

2. uflebis borotad gamoyenebad CaiTvleba sakuTrebiT iseTi 

sargebloba, romliTac mxolod sxvebs adgebaT ziani ise, rom ar aris 

gamokveTili mesakuTris interesis upiratesoba, da misi moqmedebis au-

cilebloba gaumarTlebelia.

3. sargeblobis ufleba moicavs aseve SesaZleblobas, ar isarge-

blos pirma Tavisi nivTiT. kanoniT SeiZleba dawesdes sargeblobis an 

movlisa da Senaxvis valdebuleba, Tuki am nivTis gamouyenebloba an 

mouvleloba xelyofs sazogado interesebs. am SemTxvevaSi mesakuTres 

SeiZleba an TviTon daekisros valdebulebis Sesruleba, an Sesabamisi 

sasyidliT nivTis gadacema sxva piris sargeblobaSi.

I. zogadi debulebebi ........................................................................ 73

II. sakuTrebis cneba da Sinaarsi ...................................................... 75

1. sakuTrebis eqskluziuri buneba .............................................. 75

2. sakuTrebis uflebis borotad gamoyeneba .............................. 76

III. sakuTrebis SezRudva ................................................................... 77

I. zogadi debulebebi

samarTlebrivi weswyobilebis mizania, uzrunvelyos sayovelTaod 

aRiarebuli adamianis uflebebisa da Tavisuflebebis dacva da Ti-

Toeuli adamianis pirovnebis Tavisufali ganviTarebis SesaZleblo-

ba. adamianis ganviTareba SeuZlebelia, Tu adamians ara aqvs ganvi-

Tarebis sivrce da Tavisufali gankargvis sagnebi: sakuTreba sxva 

araferia, garda piris sagnebTan dakavSirebuli Tavisuflebisa.1 

saqarTvelos konstituciis 21-e muxli icavs adamianis Tavisufle-

basa da sakuTrebas, maT Soris, kerZo sakuTrebas, rogorc adamianis 

1 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 82.

1
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ZiriTad uflebas.2 konstituciis gagebiT, sakuTreba aris ara mxo-

lod sakuTreba kerZosamarTlebrivi TvalsazrisiT, aramed yvela 

qonebrivi ufleba.

kerZo sakuTrebis aRiareba ar wyvets sakiTxs imis Taobaze, Tu 

rogor unda moxdes individualuri sakuTrebis gamijvna sazogadoe-

bis interesebidan. erTi mxriv, kerZo sakuTrebasa da meore mxriv, 

sazogadoebis interesebs Soris kompromisis moZebna da konsensusu-

nariani gadawyvetilebebis miReba samarTlebrivi politikis amoca-

naa. saqarTvelos konstituciis 21-e muxlis mixedviT, kanonmdeblis 

nebaa sakuTrebis Sinaarsisa da misi SezRudvebis gansazRvra, magram 

dauSvebelia sakuTrebis uflebis gauqmeba an imgvari SezRudva, rom 

dairRves sakuTrebis uflebis arsi. sakuTrebis uflebis SezRudva, 

rogorc es kanonmdeblobiT aris gansazRvruli, dasaSvebia mxolod 

aucilebeli sazogadoebrivi saWiroebis SemTxvevebSi, xolo CamorT-

meva _ sasamarTlos gadawyvetilebiT an organuli kanoniT dadgeni-

li gadaudebeli aucileblobisas, winaswari, sruli da samarTliani 

anazRaurebis pirobiT. 

saqarTvelos konstituciis mixedviT, sakuTrebis cneba farTod 

aris Camoyalibebuli. 170-e muxlis mizani ar aris saqarTvelos kon-

stituciiT gansazRvruli sakuTrebis Sinaarsis sruli moculobiT 

kerZosamarTlebrivi regulireba. 170-e muxlis mixedviT, sakuTrebis 

uflebis dacva Seexeba mxolod nivTebsa (148) da aramaterialur qone-

briv sikeTeebs (152). 170-e muxliT gansazRvruli sakuTrebis ufleba 

ganivrcoba xelSekrulebis dadebis, samewarmeo saqmianobis ganxor-

cielebisa da profesiis arCevanis TavisuflebiT. 170-e muxli aris 

liberaluri sazogadoebrivi wesrigis gamomxatveli norma, romelic 

uzrunvelyofs adamianis mier kanonierad mopovebuli qonebis dac-

vas da amiT igi Tavidan icilebs Sidasazogadoebriv konfliqtebs. 

am gagebiT, sakuTrebis ufleba aris elementaruli ZiriTadi ufleba, 

romelic mWidrodaa dakavSirebuli adamianis pirovnul Tavisufle-

basTan. misi daniSnulebaa, TiToeul individs Seuqmnas Tavisufali 

sivrce qonebrivi urTierTobebis mowesrigebisa, rac mas saSualebas 

miscems, sakuTari pasuxismgeblobiT moawyos piradi cxovreba. saku-

Trebis uflebisa da pirovnuli Tavisuflebis uflebis urTierTkav-

Siri Sinagania da am kavSirSi sakuTrebis ufleba asrulebs pirovnu-

li Tavisuflebis uzrunvelmyofi faqtoris funqcias.3 sxva mxriv, 

sakuTrebis uflebis SezRudva, ra Tqma unda, ar niSnavs pirovnuli 

Tavisuflebis SezRudvas. piriqiT, misi mizania urTules sazogadoe-

briv urTierTobebSi iseTi optimaluri sakuTrebiTi reJimis uzrun-

velyofa, romelic SesaZlebels gaxdis pirovnebis unarisa da Sesa-

Zleblobebis farTod ganviTarebas.4

2 Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 1997, gv. 72.

3 Wanturia, uZravi nivTebis sakuTreba, 2001, gv. 109.

4 iqve. 

2
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II. sakuTrebis cneba da Sinaarsi

romis samarTali ar ganamtkicebda sakuTrebis cnebis definicias. 

dominium an proprietas aRniSnavda mxolod nivTze batonobis ufle-

bas. mcdeloba cnebis definiciisa pirvelad Sua saukuneebSi iyo da 

aqedan moyolebuli sakuTrebis pozitiur da negatiur mxa reebze 

miuTiTebdnen. 170 I muxlic sakuTrebis cnebis definiciis aseT 

mcdelobebs asaxavs: „mesakuTres SeuZlia, kanonismieri an sxva gvari, 

kerZod, saxelSekrulebo SeboWvis farglebSi Tavisuflad flobdes da 

sargeblobdes qonebiT (nivTiT), ar dauSvas sxva pirTa mier am qonebiT 

sargebloba, gankargos igi...“ sakuTrebis cnebis Sinaarsi swored 

pozitiuri („Tavisuflad flobdes da sargeblobdes qonebiT (nivTiT))“ 

da negatiuri uflebamosilebebiT ganisazRvreba („ar dauSvas sxva 

pirTa mier am qonebiT sargebloba“).5 amdenad, sakuTrebis uflebis Si-

naarsi ganisazRvreba pozitiuri da negatiuri uflebamosilebebiT.

1. sakuTrebis eqskluziuri buneba

kanonmdeblis nebiT, sakuTrebis arsebiTi Sinaarsi mis eqskluzi-

urobaSia _ gamoricxos yvela adamiani sxva piris sakuTrebaSi arsebu-

li qonebiT sargeblobisa da misi gankargvisagan. sakuTrebis uflebis 

eqskluziuroba pirs aZlevs Zalauflebas, daupirispirdes sxva nebi-

smieri piris Carevas6. nivTis gankargvisa da sargeblobis uflebebis 

erTmaneTisagan gancalkevebis SemTxvevaSi mocemulia ara sakuTrebis 

funqciurad dayofadi sferoebi, aramed, saqarTvelos samoqalaqo 

kodeqsis dogmatikis mixedviT, erTiani sakuTrebis ufleba, romlis-

ganac mxolod sanivTo uflebebis („iura in re aliena“) saxiT calkeuli 

uflebamosilebebis gamoyofa xdeba. es mosazreba Seesabameba romis 

samarTlis sakuTrebis klasikur cnebas, romlis mixedviTac nivTi ar 

SeiZleba iyos ori adamianis erTpirovnuli sakuTreba (digestebi, 13. 

6. 5. 15). sakuTreba yovelTvis aris „dominium plenum“.7 

sanivTo uflebebi, iseve rogorc aramaterialuri qonebrivi 

uflebebi, ganekuTvneba absolutur uflebebs. samarTlis normebis 

subieqtia adamiani da ara nivTi. samarTali aris adamianTa qcevis 

wesebis sistema da, gamomdinare aqedan, absoluturi uflebebis da-

maxasiaTebeli Tviseba aris yvela adamianis valdebuleba, pativi scen 

absoluturi uflebis mflobelis kanoniT miniWebul uflebamosile-

bas da ar xelyon igi. sanivTo uflebebis absoluturoba gulisxmobs, 

Tu romeli uflebebi da samarTlebrivi sikeTeebi aris yvela pirisa-

gan samarTlebrivi wesrigiT daculi.

5  Wanturia, uZravi nivTebis sakuTreba, 2001, gv. 59; Säcker, in MüKo BGB, 6. Aufl., 2013, $ 903, 
Rn. 5. 

6  zarandia/juReli, sakuTrebis uflebis eqskluziuri xasiaTi da sakuTrebis uflebis bo-

rotad gamoyeneba, 2012, gv. 300; zoiZe, qarTuli sanivTo samarTali, 2003, gv. 83. 
7 Säcker, in MüKo BGB, 6. Aufl., 2013, $ 903, Rn. 6. 

4
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2. sakuTrebis uflebis borotad gamoyeneba

sakuTrebis ufleba Tavisi sruli, eqskluziuri xasiaTis gamo 

gansakuTrebuli uflebaa, rac sulac ar niSnavs imas, rom saku-

Trebis uflebis gamoyenebas ar axlavs SezRudvebi. zogadad, 115-e 

muxlis Tanaxmad, samoqalaqo kodeqsi krZalavs uflebis borotad 

gamoyenebas: dauSvebelia uflebis gamoyeneba martooden im mizniT, 

rom ziani miadges sxvas. es azri kidev ufro mkafiod aris Camoya-

libebuli sakuTrebis uflebis ganxorcielebis procesisaTvis. 170 

II muxlis mixedviT, dauSvebelia sakuTrebiT iseTi sargebloba, rom-

liTac mxolod sxvebs adgebaT ziani ise, rom ar aris gamokveTili 

mesakuTris interesis upiratesoba da misi moqmedebis aucilebloba 

gaumarTlebelia. piris qmedeba obieqturad mxolod im SemTxvevaSi 

SeiZleba Sefasdes sakuTrebis uflebis borotad gamoyenebad, Tu mis 

qmedebas sxva mizani ar hqonda, garda sxva pirisaTvis zianis miyeneb-

isa da misi ganxorcieleba mesakuTris interesebSi ar Sedioda. ra 

Tqma unda, mesakuTres unda hqondes Tavisi uflebis ganxorcielebis 

SesaZlebloba, magram uflebis borotad gamoyeneba niSnavs uflebiT 

iseT sargeblobas, rodesac uflebis gamoyeneba mesakuTris kanonie-

ri interesebisaTvis ar aris sargeblis momtani, sxva pirebisaTvis 

ki mxolod zianis momtania.8 sxva sityvebiT rom vTqvaT, sakuTrebis 

uflebis dacva da gamoyeneba ar SeiZleba gadagvardes da gadaiz-

ardos uflebis borotad gamoyenebaSi.9 magaliTad, Tu piri kerZo sa-

kuTrebaSi arsebul miwis nakveTze gziT sargeblobis uflebas yvela 

pirs aniWebs da SerCeviT mxolod ramdenimes gamoricxavs; aseve, 178-e 

muxlis mixedviT, mesakuTres SeuZlia, moWras im xis an buCqis fesve-

bi, totebi, romlebic mis nakveTze gadavida. am SemTxvevaSi, uflebis 

borotad gamoyenebad CaiTvleba, Tu xis an buCqis fesvebi da totebi 

mesakuTres zians ar ayenebs, magram igi mxolod mezoblisTvis zianis 

miyenebis mizniT moWris maT.10 

sakuTrebis Sinaarsidan gamomdinareobs aseve piris ufleba, ar 

isargeblos sakuTrebiT. 170 III muxlis mixedviT, kanoniT SeiZleba 

dawesdes sargeblobis an movlisa da Senaxvis valdebuleba, Tuki am 

nivTis gamouyenebloba an mouvleloba xelyofs sazogado inter-

esebs. is, rom aseTi valdebuleba mxolod gamonaklis SemTxvevebSi 

da mxolod sazogadoebrivi interesebis xelyofis SemTxvevaSi Sei-

Zleba dawesdes, gamomdinareobs sakuTrebis, rogorc umniSvnelovan-

esi ZiriTadi uflebis, arsidan.

8 saqarTvelos uzenaesi sasamarTlos 2007 wlis 1 martis № as-572-955-06 gadawyvetileba. 
9  zarandia/juReli, sakuTrebis uflebis eqskluziuri xasiaTi da sakuTrebis uflebis bo-

rotad gamoyeneba, 2012, gv. 312. 
10 zoiZe, sk-is komentari, wigni II, 1999, mux. 170, gv. 85.

7
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saqarTvelos samoqalaqo kodeqsi icnobs sakuTrebis sxvadasxva 

saxes: erTpirovnuli sakuTreba (170), saerTo (Tanaziari da wiladi) sa-

kuTreba (173) da binis sakuTreba mravalbinian saxlSi (208-209).

III. sakuTrebis SezRudva

normis mixedviT, sakuTrebis Tavisuflad flobisa da sargeblo-

bis ufleba mocemulia kanoniT dadgenili SezRudvebis farglebSi. 

SezRudvebs Seicavs 117-e, 174-e-182-e muxlebi da es CamonaTvali ar 

aris amomwuravi. aseve, SezRudvebi mocemulia sxvadasxva sajarosa-

marTlebriv normaSi, rogorebicaa: mSeneblobis, sasoflo-sameur-

neo produqciis warmoebis, garemos dacvis maregulirebeli da sxv. 

normebi.

sakuTrebis SezRudvas warmoadgens 117-e muxli, romelic gansaku-

Trebul SemTxvevaSi mesakuTris uflebas zRudavs: pirs SeuZlia, ga-

moiyenos sxva piris nivTebi im safrTxis Tavidan asacileblad, rom-

lis acilebac Seqmnil garemoebaSi ar SeiZleboda sxva saSualebiT 

da, Tu miyenebuli ziani acdenil zianze naklebmniSvnelovania. 

am SemTxvevaSi, sakuTrebis gamoyenebiT miyenebuli ziani ar aris 

marTlsawinaaRmdego. 117-e muxlis winapirobaa is, rom samarTlebriv 

sikeTes emuqreba safrTxe, romelic sxva piris nivTze zemoqmedeb-

is aucileblobas iwvevs. samarTlebrivi sikeTe, romelsac safrTxe 

Seeqmna, SeiZleba ekuTvnodes rogorc zianis mimyenebels, ise mesa-

me pirs. 117-e muxli gamoiyeneba im SemTxvevaSic, rodesac safrTxe 

TviT zianis mimyenebelma gamoiwvia. amave dros, miyenebuli ziani 

acdenil zianze naklebmniSvnelovani unda iyos. im SemTxvevaSi, Tu 

arsebobs 117-e muxlis winapirobebi, maSin zianis gamomwvevi qmedeba 

marTlzomieria da mesakuTres zianis qmedebis sawinaaRmdegod au-

cilebeli mogeriebis ganxorcielebis ufleba ar aqvs. mesakuTrem 

unda iTminos zianis miyeneba, magram SeuZlia, anazRaurebis moTxovna 

wauyenos mimyenebels an mesame pirs, romlis interesebisTvisac zianis 

mimyenebeli moqmedebda, anda mTlianad an nawilobriv ganTavisufl-

des anazRaurebisagan rogorc mesame piri, ise zianis mimyenebelic. 

magaliTad, bavSvi moulodnelad gadaurbens gzis saval nawilze mo-

maval avtomobils, mZRoli ki dajaxebis Tavidan asacileblad saWes 

sxva gaCerebuli avtomobilisken miatrialebs da mas daejaxeba.

9

10

11
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muxli 171. sakuTrebis ufleba nivTis arsebiT Semadgenel nawilze

nivTze sakuTrebis ufleba vrceldeba aseve am nivTis arsebiT Se-

madgenel nawilebzec.

norma awesrigebs sakuTrebis uflebis gavrcelebas nivTis arsebiT 

Semadgenel nawilze. normiT ganivrcoba 150-e muxlis Semadgenlo-

ba, romelic gansazRvravs, rom nivTis arsebiTi Semadgeneli nawili 

calke uflebis obieqtad SeiZleba iyos mxolod kanoniT gaTval-

iswinebul SemTxvevebSi. is garemoeba, rom nivTi sxva nivTis arsebiTi 

Semadgeneli nawilia da iziarebs sxva nivTis samarTlebriv beds, uz-

runvelyofs nivTebis usargeblo dazianebis Tavidan acilebas. moZ-

rav da uZrav nivTebze sakuTrebis uflebis gadacema vrceldeba maT 

arsebiT Semadgenel nawilebzec.

1
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muxli 172. ukanono mflobelobidan nivTis gamoTxova da xelSeSlis 

aRkveTis moTxovna

1. mesakuTres SeuZlia mflobels mosTxovos nivTis ukan dabrune-

ba, garda im SemTxvevebisa, roca mflobels hqonda am nivTis flobis 

ufleba.

2. Tu sakuTrebis xelyofa an sxvagvari xelSeSla xdeba nivTis 

amoRebis an misi CamorTmevis gareSe, maSin mesakuTres SeuZlia, xelis 

SemSlels mosTxovos am moqmedebis aRkveTa. Tu amgvari xelSeSla kvlav 

gagrZeldeba, mesakuTres SeuZlia, moiTxovos moqmedebis aRkveTa sasa-

marTloSi sarCelis Setanis gziT.

3. (amoRebulia _ 11.12.2015, N4625).
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I. zogadi debulebebi

1. normis mizani

172 I muxlSi (rei vindica o), romauli samarTlis tradiciis mixed-

viT, warmodgenilia sanivTo moTxovnis ufleba da mimarTulia saku-

Trebis uflebis CamorTmevis winaaRmdeg. vindikaciuri sarCelis arsi 

gamomdinareobs sakuTrebis absoluturi bunebidan.1 savindikacio 

moTxovnis uflebasTan mimarTebiT upiratesoba eniWeba sakuTrebis 

keTilsindisierad mopovebis, aseve kanonis safuZvelze sakuTrebis 

mopovebis wesebs. 170-e muxlis mixedviT, mesakuTris uflebamosile-

bebis ganxorcielebis winapiroba aris nivTis mflobeloba. Sesabamis-

ad, 172 I muxlis mizania mesakuTris mier nivTze mflobelobis mopo-

veba, romelic man dakarga.

1  saqarTvelos uzenaesi sasamarTlos 2012 wlis 6 aprilis # as-205-198-2012 gadawyveti-

leba.

1
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172-e muxlis II nawili aris I nawilis ganmavrcobeli debuleba. 

kanonmdeblis koncefciis mixedviT, mesakuTris uflebamosilebebi 

daculi unda iyos sakuTrebis xelyofisagan, romelic ar ukavSird-

eba mflobelobis dakargvas. zogadad, sakuTrebis xelSeSla aris 

sakuTrebis Sinaarsis sawinaaRmdego nebismieri qmedeba. miuxedavad 

xelSeSlis cnebis farTo gagebisa, igi mainc 172-e muxlis sityvasi-

tyviT mniSvnelobaSi unda moiazrebodes. 

2. normis istoria

2015 wlis 11 dekembris cvlilebiT, aRdga normis Tavdapirveli 

redaqcia da amoRebul iqna normis mesame nawili (e.w. „sapolicio ga-

mosaxleba“, 2006 wlis 8 dekembris cvlileba), romelic SesaZleblobas 

aZlevda mesakuTres, sasamarTlo gadawyvetilebis gareSe, kanoniT 

dadgenili sakuTrebis damadasturebeli dokumentis wardgenis gziT 

aRekveTa uZrav nivTze sakuTrebis xelyofa, garda savaraudo xelmy-

ofis mier uZrav nivTze sakuTrebis, marTlzomieri mflobelobis an/

da sargeblobis damadasturebeli werilobiTi dokumentis wardgenis 

SemTxvevisa. 2015 wlis 11 dekembris sakanonmdeblo cvlileba mis-

asalmebelia. sapolicio gamosaxlebis instituti ewinaaRmdegeboda 

rogorc saqarTvelos konstitucias, ise samoqalaqo samarTalurTi-

erTobis monawileTa Tanasworobis princips. kerZod, saqarTvelos 

konstituciis 20 II muxlis Tanaxmad, aravis ara aqvs ufleba, Sevides 

sacxovrebel binaSi da sxva mflobelobaSi mflobel pirTa nebis saw-

inaaRmdegod, agreTve Caataros Cxreka, Tu ar aris sasamarTlos gad-

awyvetileba an kanoniT gaTvaliswinebuli gadaudebeli aucilebloba. 

samoqalaqo kodeqsis mixedviT, pirs uZrav nivTze zepiri garigeb-

is safuZvelze SeiZleba warmoeSvas mflobelobis ufleba, romelic 

samarTlebrivad namdvilia. aseT viTarebaSi sapolicio gamosaxleba 

Seexeboda im pirebsac, romlebic uZrav nivTs samarTlebrivad namd-

vili garigebis safuZvelze flobdnen, magram ar arsebobda mflobe-

lobis werilobiTi damamtkicebeli dokumenti. amasTan, uZravi nivTis 

mflobeli moklebuli iyo SesaZleblobas, misi Sesagebeli ganxilu-

li yofiliyo imave wesiT, ra wesiTac ganixileba mesakuTris savin-

dikacio moTxovna (magaliTad, sajaro reestris Canaweris usworobis 

an mxareTa Soris iuridiulad namdvili zepiri garigebis arsebobis 

Sesaxeb).

II. mflobelobidan nivTis gamoTxovis ufleba

1. moTxovnis uflebis mflobeli

moTxovnis uflebis mflobelia nivTis mesakuTre, samoqalaqo kod-

2

3
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eqsis gagebiT. norma analogiiT gamoiyeneba pirobadebuli sakuTrebis 

mflobelis sasargeblod, romelic, marTalia, ar flobs srul saku-

Trebis uflebas, magram iuridiuli literatura2 aseT samarTlebriv 

mdgomareobas sruli sakuTrebis uflebis winare safexurs uwodebs, 

xolo samoqalaqo kodeqsi mas sanivTo uflebad ganamtkicebs. Tu 

nivTi aris TanasakuTrebis sagani, maSin erT-erTi mesakuTrisaTvis 

Tanamflobelobis CamorTmevis SemTxvevaSi mas SeuZlia danarCeni 

TanamesakuTreebisagan moiTxovos Tanamflobelobis miniWeba. xolo 

im SemTxvevaSi, Tu nivTi aris mesame piris mflobelobaSi, Tanamesa-

kuTres SeuZlia, gamoiTxovos nivTi mxolod yvela TanamesakuTris 

sasargeblod 173 I muxlis mixedviT da moiTxovos Tanamflobelobis 

miniWeba.

2. moTxovnis uflebis movale

moTxovnis uflebis movale aris nivTis mflobeli (155) da masve 

ekisreba mflobelobis mtkicebis tvirTi. normis gamoyenebisaTvis 

sakmarisia memkvidris mflobelobac (157). amis sawinaaRmdegod mWe-

ri (155 II) ar SeiZleba iyos moTxovnis uflebis movale, radgan igi 

nivTze faqtobriv batonobas sxva piris sasargeblod axorcielebs.3 

sadavo sakiTxia, SesaZlebelia Tu ara, rom moTxovnis uflebis 

movale iyos arapirdapiri mflobeli (155 III), miuxedavad im gare-

moebisa, rom arapirdapiri mflobelis nivTze faqtobrivi batonoba 

uSualod ar aris mocemuli. erTi mosazrebis Tanaxmad, am SemTx-

vevaSi davis sagani iqneba ara arapirdapiri mflobelobis gadacema, 

aramed nivTis gadacema, vinaidan sxva SemTxvevaSi gadawyvetilebis 

aRsruleba SeuZlebeli iqneboda, Tu arapirdapiri mflobeli gad-

awyvetilebis gamotanis Semdeg pirdapir mflobelobas moipovebda.4 

magaliTad, monaTxovre qiravnobis xelSekrulebis safuZvelze ga-

dascems nivTs mesame pirs. am SemTxvevaSi gamnaTxovrebels, rogorc 

nivTis mesakuTres, SeuZlia, moiTxovos monaTxovrisgan nivTis ukan 

dabruneba Tu arapirdapiri mflobelobis gadacema. upiratesoba 

unda mieniWos Sexedulebas,5 romlis mixedviTac nivTis movale Sei-

Zleba iyos mxolod nivTis pirdapiri mflobeli, anu piri, romelic 

uSualod axorcielebs nivTze faqtobriv batonobas. nivTis mesaku-

Tre ver moiTxovs nivTis ukan dabrunebas im pirisagan, romelsac 

ar aqvs nivTze faqtobrivi batonoba da arapirdapiri mflobelobis 

sakiTxi mniSvnelovania mxolod 155-e muxlis mesame nawiliT gaTval-

2  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 168; bzekalava, pirobadebuli 

sakuTreba qarTuli da germanuli samarTlis mixedviT, gv. 11 (24).

3 Bassenge, in Palandt BGB Kommentar, 75. Aufl., $ 985, Rn. 7; Baldus, in MüKo BGB, 6. Aufl., 2013, $ 
985, Rn. 16.
4 Wieling, Sachenrecht, 5. Aufl. 2007, S. 164; Baldus, in MüKo BGB, 6. Aufl., 2013, $ 985, Rn. 19.
5 morguli, mariamiZe, www.gccc.ge, SeniSvnebi 172-e muxlis komentarze.

5
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iswinebul SemTxvevebSi.6 

nivTze Tanamflobelobis SemTxvevaSi, TiToeulma Tanamflobelma 

unda gadasces mesakuTres Tavisi wili Tanamflobeloba im SemTxveva-

Sic, rodesac valdebulebis Sesrulebis sagani aris erTiani sagani, 

romlis gayofac SeuZlebelia.

3. moTxovnis uflebis sagani

specialurobis principis Tanaxmad, moTxovnis uflebis sagani Sei-

Zleba iyos mxolod individualurad gansazRvruli nivTi. nivTebis 

erTobliobis SemTxvevaSi, moTxovnis ufleba vrceldeba TiToeul 

nivTze cal-calke (quot res tot vindica ones). nivTis arsebiT Semadgenel 

nawilze moTxovnis ufleba, calke aRebuli, ar vrceldeba. nivTi, 

am muxlis mixedviT, aris 148-e-149-e muxlebiT gansazRvruli sx-

eulebrivi nivTebi. samarTlebrivad problemuria iseTi nivTis ga-

dacema, rogoricaa, magaliTad, eleqtroenergia, radgan misi ukan 

dabruneba teqnikurad SeuZlebelia. amitom saWiroa teleologiuri 

reduqciis safuZvelze normis gamoyeneba mxolod im nivTebze, rom-

lis gadacemac, faqtobrivad, SesaZlebelia.7 fulis ukan dabruneb-

is moTxovnis SemTxvevaSi, kreditoris interesia ara konkretulad 

gansazRvruli banknotebis an monetebis dabruneba, aramed fulad 

erTeulSi gamoxatuli Rirebulebis dabruneba da, Sesabamisad, 

mniSvneloba ara aqvs im garemoebas, mflobelma fuli sxva fulis 

erTeulze gadacvala Tu angariSze Seitana.8

nivTis gadacemis adgili ar ganisazRvreba 362-e muxlis mixedviT, 

radgan valdebulebiTsamarTlebrivi normebi savindikacio moTxovnis 

uflebisagan arsobrivad gansxvavdeba. mxareTa interesebis gaTval-

iswinebis mixedviT, nivTis gadacemis adgili unda ganisazRvros misi 

mdebareobis Sesabamisad (ubi rem meam invenio, ibi vindico).9

4. nivTis flobis ufleba

normis Tanaxmad, moTxovnis ufleba usafuZvloa, Tu nivTis mflo-

bels hqonda nivTis flobis ufleba. movalis mflobelobis uflebis 

safuZveli SeiZleba iyos SezRuduli sanivTo uflebebidan nawarmoe-

bi nivTis flobis ufleba, magaliTad, uzufruqtis (242), giravnobis 

(254) safuZvelze. garda amisa, mflobelobis ufleba SeiZleba war-

moiSvas valdebulebiTsamarTlebrivi urTierTobis safuZvelze, ro-

gorc fardobiTi ufleba. magaliTad: qiravnoba (531), ijara (581), aseve, 

6 mariamiZe, www.gccc.ge, 172-e muxlis komentarze SeniSvna. 
7 Baldus, in MüKo BGB, 6. Aufl., 2013, $ 985, Rn. 37. 
8 iqve, Rn. 40.
9 iqve, Rn. 56.
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Semnaxvelis mier nivTis dakavebis ufleba (776) da sxv. 

nivTis flobis ufleba ar aris mflobelis mxolod moTxovnis saw-

inaaRmdego ufleba, maSasadame, igi ar aris moTxovnis ganxorciel-

ebis damabrkolebeli Sesagebeli. mflobelobis ufleba gamoricxavs 

moTxovnis uflebis arsebobas, e.i., igi aris moTxovnis Semwyveti Ses-

agebeli.10

mesakuTris mier nivTis mesame pirze gasxvisebis SemTxvevaSi 

(magaliTad, 186 II muxli: „mesakuTris mier SemZenisaTvis mesame piris-

agan mflobelobis moTxovnis uflebis miniWeba“), sanivTo ufleb-

is mflobels SeuZlia, mesame pirs wauyenos nivTis flobis Sesage-

beli, radgan sanivTo ufleba mimarTulia yvelas winaaRmdeg. amis 

sawinaaRmdegod, fardobiTi ufleba arsebobs or an ramdenime pirs 

Soris samarTlebriv urTierTobaSi. Sesabamisad, nivTis mesame pirze 

gasxvisebis SemTxvevaSi, nivTis mflobeli mesame pirs ver wauyenebs 

mflobelobis uflebis Sesagebels. am samarTlebrivi Sedegebis Tav-

idan asacileblad kanonmdebelma fardobiTi uflebis mflobelis 

ufleba sanivTo uflebis mflobelis uflebas gautola.11 magaliTad, 

572-e muxlis Tanaxmad, gaqiravebuli nivTis gasxvisebis SemTxvevaSi, 

SemZeni ikavebs gamqiraveblis adgils da masze gadadis qiravnobis 

urTierTobidan gamomdinare uflebebi da movaleobebi. igive wesi 

moqmedebs ijaris SemTxvevaSic (581 II). damqiravebeli da moijare 

daculia miwis mesakuTris uflebamonacvleTa moTxovnebisgan. 

sxva SemTxvevaSi, Tu nivTis mflobeli valdebulebiTsamarTle-

briv urTierTobaSia mesame pirTan, magaliTad, qiravnobis xelSe-

kruleba mesame pirsa da nivTis mflobels Soris, maSin mas aqvs niv-

Tis flobis ufleba mesakuTris winaaRmdeg, Tuki mesame pirs, Tavis 

mxriv, mesakuTris sawinaaRmdegod aqvs nivTis flobis ufleba da 

nivTi axlandel mflobels gadacemuli aqvs mesame pirisgan. maSasa-

dame, unda arsebobdes mflobelobis uwyveti jaWvi. Tu ar iqneba am 

jaWvis erT-erTi nawilic ki, maSin wydeba nivTis flobis uflebac. 

magaliTad, Tu gauqmda mesakuTresa da mesame pirs Soris qiravnobis 

xelSekruleba.

sadavo sakiTxia, ramdenad aniWebs samomavlo uflebis miRebis 

molodini sanivTosamarTlebrivi mflobelobis uflebas piroba-

debuli sakuTrebis SemZens. pirobadebuli sakuTrebis SemZens aqvs 

nivTis mflobelobis ufleba gamyidvelis mimarT da es ufleba ga-

momdinareobs maT Soris dadebuli valdebulebiTsamarTlebrivi 

garigebidan.12 im SemTxvevaSi, Tu gamyidveli nivTs sxva pirze gaas-

xvisebs, pirobadebuli sakuTrebis SemZeni Tanxis sruli gadaxdiT 

gamoiwvevs pirobis dadgomas da, Sesabamisad, moipovebs sakuTrebas, 

10 Wieling, Sachenrecht, 5. Aufl. 2007, S. 166.
11 iqve, S. 167.
12 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 173.
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romelic sadavo ar iqneba. es Sedegi gamomdinareobs kanonidan da 

ar arsebobs sxva konstruqciis saWiroeba. sakiTxi imis Taobaze, Tu 

ramdenad warmoSobs samomavlo uflebis miRebis molodini mflobe-

lobis uflebas, sadavoa, Tumca ar arsebobs samarTlebrivad myari 

argumentebi aseTi uflebis uarsayofad.13

5. xandazmuloba

nivTis ukan dabrunebis moTxovnis uflebaze vrceldeba xandazmu-

loba, romlis vadac Seadgens aT wels (128 III), magram moZrav nivTebze 

SesaZlebelia sakuTrebis SeZena xandazmulobiT xuTi wlis gasvlis 

Semdeg (165). sityvasityviTi mniSvnelobiT, es normebi urTierTsawi-

naaRmdegoa, radgan 165-e muxlic xandazmulobiT SeZenaze miuTiTebs, 

magram 165-e muxlis mixedviT, sakuTrebis uflebis SeZenis safuZ-

velia nivTze xuTi wlis ganmavlobaSi uwyvetad keTilsindisieri 

mflobelobis ganxorcieleba. gamomdinare aqedan, Tu piri xuTi wlis 

ganmavlobaSi uwyvetad flobs nivTs, moipovebs sakuTrebas nivTze da 

mis mimarT moTxovna ar warmoiSoba, Sesabamisad, arc sakiTxi wamoi-

Wreba xandazmulobis Sesaxeb, radgan xandazmulobas, rogorc moTx-

ovnis uflebis ganxorcielebis damabrkolebel Sesagebels, materia-

lursamarTlebriv normebTan kavSiri ara aqvs.

Tu mesakuTris moTxovna xandazmulia, maSin mesakuTres ar Seu-

Zlia, ganaxorcielos Tavisi ufleba. sakuTreba da mflobeloba, 

sabolood, gancalkevdeba erTmaneTisgan (nudum ius). xandazmulobis 

vadis gasvlis Semdeg mflobeli moipovebs mflobelobis uflebas. 

Tu moTxovna ar aris xandazmuli, axal mflobels xandazmulobis 

vadaSi CaeTvleba winamorbedis mflobelobaSi gasuli xandazmulo-

bis vadac, 143-e muxlis mixedviT.

im SemTxvevaSi, Tu xandazmulobis vadis denis periodSi arse-

bobs uflebamonacvleoba mesakuTris mxares, amiT nivTis mflobelis 

mdgomareoba ar icvleba da xandazmulobis vada agrZelebs denas.

III. xelSeSlis aRkveTis moTxovna 172 II muxlis mixedviT

sakuTrebis xelyofis an sxvagvari xelSeSlis moTxovnis ufleba 

momdinareobs romis samarTlidan (ac o negatoria) da igi Seexeba ro-

gorc moZrav, ise uZrav nivTebs. 172 II muxli gansazRvravs imas, rac 

sakuTrebis uflebidan isedac gamomdinareobs. norma icavs mesaku-

Tris uflebas, gamoricxos mesame pirebis mier nivTze zemoqmedeba. 

nivTis mesakuTres SeuZlia, moiTxovos xelSeSlis moqmedebis aRkve-

Ta. 172 II muxliT gansazRvruli xelSeSlis aRkveTis moTxovna aris 

negatoruli sarCeli da sasamarTlo am tipis sarCelis ganxilvisas 

13 Baldus, in MüKo BGB, 6. Aufl., 2013, $ 986, Rn. 11-13. 
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adgens ara raime axal uflebas (awesebs, cvlis, wyvets da sxv.) sada-

vo samarTlebriv sikeTesTan mimarTebiT, aramed modave subieqtTa 

uflebrivi mdgomareobis Seucvlelad axdens samoqalaqo uflebis 

realizaciis wesis swor gansazRvrebas.14

1. moTxovnis uflebis mflobeli

moTxovnis ufleba damokidebulia nivTze sakuTrebis uflebaze 

da, Sesabamisad, misi ganxorcieleba nivTis mesakuTris uflebamo-

silebaa. moTxovnis uflebis ganxorcielebisaTvis ara aqvs mniSvnelo-

ba, aris Tu ara nivTis mesakuTre, amave dros, nivTis mflobeli. 

valdebulebiTsamarTlebrivi urTierTobidan gamomdinare, nivTis 

mflobelebs (damqiravebeli, moijare) aqvT mflobelobis xelyofis 

moTxovnis ufleba 161-e muxlis mixedviT. moTxovnis ufleba maT ar 

warmoeSobaT 172 II muxlis mixedviT. pirobadebuli sakuTrebis SemZens 

icavs 172 II muxli, rogorc normis pirveli nawilis SemTxvevaSi. gar-

da amisa, mas SeuZlia, moiTxovos xelSeSlis aRkveTa 161-e muxlis 

mixedviT.

2. sakuTrebis xelyofa an sxvagvari xelSeSla

am normis gagebiT, sakuTrebis xelyofa an sxvagvari xelSeSla aris 

sakuTrebis Sinaarsis sawinaaRmdego Careva mesakuTris faqtobriv an 

samarTlebriv uflebamosilebebSi.15 enobrivi TvalsazrisiT, rTulia 

„xelyofisa“ da „xelSeSlis“ gamijvna da mas normis gamoyenebisaTvis 

arc praqtikuli mniSvneloba aqvs. sakuTrebis xelSeSla gamowveuli 

unda iyos adamianis qcevis Sedegad. normis moqmedeba ar vrceldeba 

mxolod bunebrivi movlenebiT gamowveul xelSeSlis mdgomareobaze. 

tradiciulad, xelSemSleli aris piri, romelic pirdapiri an ara-

pirdapiri moqmedebiT, an ukanono umoqmedobiT gamoiwvevs sakuTre-

bis xelSeSlas an xelyofas. aseve, xelSemSlelia im nivTis mesakuTre 

an mflobeli piri, romlisganac momdinareobs sakuTrebis xelSeSla. 

winapiroba isaa, rom pirs sakuTrebis xelSeSla Seeracxeba. igi pasux-

ismgebelia, radgan mas, rogorc mesakuTres (an mflobels), SeeZlo 

xelSeSlis aRkveTa.16 xelSeSlaa, magaliTad, piris SeRweva mezobel 

miwis nakveTze, an wylis milis araswori montaJis Sedegad mezoblis 

miwis nakveTze wylis Zlieri dineba, romelmac gamoiwvia marcvleuli 

kulturebis walekva; aseve, im qmedebebis ganxorcielebac, romelTa 

Tmenis valdebulebac mesakuTres ara aqvs 175-e muxlis mixedviT; 

14 saqarTvelos uzenaesi sasamarTlos 2017 wlis 31 martis # 103-96-2017 gadawyvetileba.

15 Bassenge, Palandt BGB Kommentar, 75. Aufl., $ 1004, Rn. 6.
16  Wieling, Sachenrecht, 5. Aufl. 2007, S. 364; Bassenge, Palandt BGB Kommentar, 75. Aufl., $ 1004, 

Rn. 15, 19.
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norma gamoiyeneba aseve im SemTxvevebze, rodesac piris qmedeba Tav-

dapirvelad marTlzomieri iyo, magram SemdgomSi qmedebam sakuTreb-

is xelSeSla gamoiwvia. magaliTad, xe, romelic ar iwvevda mezobeli 

miwis nakveTis mesakuTris xelSeSlas, Zlieri qaris Sedegad mezob-

lis miwis nakveTze waiqca. marTalia, aseT SemTxvevaSi xis dargva kau-

zaluri qmedebaa, magram ara adekvaturad kauzaluri, rom davuSvaT 

sakuTrebis xelSeSla 172 II muxlis mixedviT, radgan aseTi movlenis 

winaswar ganWvreta SeuZlebeli iyo. magram Tu xe waiqca avadmyofo-

bis Sedegad, maSin saxezea adekvaturad kauzaluri xelSeSla. 

sadavo sakiTxia, unda gavrceldes Tu ara 172 II muxlis moqme-

deba e.w. idealur da negatiur emisiebze. idealuri emisia ewodeba 

sakuTrebis uflebis iseT xelSeSlas, rodesac irRveva mesakuTris 

moraluri an esTetikuri SegrZneba.17 magaliTad, mesakuTres miaCnia, 

rom miwis nakveTis xedi mezobel miwis nakveTze mdebare ulamazo, 

araesTetikuri SenobiT aris dauSnoebuli. gabatonebuli Sexeduleb-

is Tanaxmad, 172 II muxli ar icavs sakuTrebas idealuri emisiebis 

SemTxvevaSi, radgan, Tu piri sxvis sakuTrebas ugemovnod an araesTe-

tikurad afasebs, misi gemovneba ver gaxdeba samarTlebrivi Sefasebis 

sakiTxi; xolo negatiuri emisia ewodeba sinaTlis, mzis Suqis, haeris 

arasakmarisi raodenobiT moqmedebas miwis nakveTze. magaliTad, me-

zobel miwis nakveTze saxlis mSeneblobam daCrdila mesakuTris miwis 

nakveTi. am SemTxvevaSi, zemoqmedeba gamowveuli ar aris mezobeli 

miwis nakveTidan, ris gamoc 175-e muxli ar gamoiyeneba. negatiuri 

emisia ar aris 172 II muxlis mowesrigebis sfero, vinaidan yvelas aqvs 

ufleba, gamoiyenos miwis nakveTi im farglebSi, romlebic mas sa-

jarosamarTlebrivi normebis safuZvelze aqvs garantirebuli da igi 

ar daarRvevs mezobeli miwis nakveTis sazRvars.

sakuTrebis xelSeSlis aRkveTis moTxovna 172 II muxlis mixedviT 

saxezea im SemTxvevaSic, rodesac mesakuTre nivTs, romelmac xelSeS-

la gamoiwvia, gaasxvisebs an uars ityvis mis sakuTrebaze. magaliTad, 

mesakuTris miwis nakveTze daRvrili qimiuri nivTiereba gadavida me-

zobel miwis nakveTze da gamoiwvia nakveTis dabinZureba. amis Semdeg 

mesakuTrem gaasxvisa miwis nakveTi, an uari Tqva sakuTrebaze.

Tu sakuTrebis xelSeSla gamowveulia ramdenime piris mier, maSin 

isini pasuxs ageben, rogorc solidaruli movaleebi. erT-erTi maT-

ganis mier xelSeSlis aRkveTa gamoiwvevs mis ukumoTxovnebs danar-

Ceni solidaruli movaleebis mimarT, wilTa Tanabrobis kvalobaze 

473-e muxlis mixedviT.

3. sakuTrebis xelSeSlis marTlwinaaRmdegoba

sakuTrebis xelSeSla unda iyos marTlsawinaaRmdego. rogorc 

17 Wieling, Sachenrecht, 5. Aufl. 2007, S. 350.
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wesi, nebismieri xelSemSeleli Careva sakuTrebaSi aris marTlsawi-

naaRmdego, Tu ar aris marTlwinaaRmdegobis gamomricxavi garemoebe-

bi (magaliTad: aucilebeli mogerieba (116), TviTdaxmareba (118)); aseve, 

marTlwinaaRmdegoba gamoricxulia, Tu mesakuTres aqvs Tmenis val-

debuleba. Tmenis valdebulebis safuZveli SeiZleba iyos rogorc 

kerZosamarTlebrivi, ise sajarosamarTlebrivi normebi. magaliTad, 

mesakuTre SeiZleba, xelSekrulebis safuZvelze valdebuli iyos, 

iTminos xelSekrulebiT gansazRvruli Careva sakuTrebaSi.18

4. moTxovnis uflebis Sinaarsi

normis mixedviT, mesakuTres SeuZlia, xelis SemSlels mosTx-

ovos am moqmedebis aRkveTa. aRkveTis Sedegi unda iyos mesakuTris 

samarTlebrivi interesebis aRdgena. gamomdinare aqedan, aRkveTis 

Sedegi ganisazRvreba calkeuli SemTxvevis konkretuli garemoebeb-

is safuZvelze. xelSeSlis aRkveTis xarjebi ekisreba xelisSemSlels. 

gaurkvevelia, ra igulisxmeba normis meore winadadebis mixedviT „kv-

lav gagrZelebaSi“, romelic mesakuTres sasamarTloSi sarCelis Se-

tanis uflebamosilebas aniWebs. normis pirveli winadadeba calsaxad 

warmoadgens mesakuTris moTxovnis uflebas da misi ganxorcielebac 

sarCelis Setanis gziT aris SesaZlebeli. gamomdinare aqedan, normis 

meore winadadebas gansakuTrebuli daniSnuleba ara aqvs. 

18 Wieling, Sachenrecht, 5. Aufl. 2007, S. 370.
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muxli 173. saerTo sakuTreba

1. saerTo (Tanaziari da wiladi) sakuTreba warmoiSoba kanonis ZaliT 

an garigebis safuZvelze. TiToeul TanamesakuTres SeuZlia moTxovne-

bi warudginos mesame pirebs saerTo sakuTrebaSi arsebuli qonebis 

gamo. yovel TanamesakuTres aqvs nivTis gamoTxovis ufleba mxolod 

yvela TanamesakuTris sasargeblod.

2. saerTo sakuTrebaSi arsebuli nivTi TanamesakuTreebTan SeTanxme-

bis safuZvelze SeiZleba dagiravdes an uflebrivad sxvagvarad dait-

virTos erT-erTi mesakuTris sasargeblod da misi interesebisaTvis.

3. saerTo sakuTrebaSi arsebuli nivTis movlisa da Senaxvis xarjebi 

TanamesakuTreebs ekisrebaT Tanabrad, Tu kanoniT an xelSekrulebiT 

sxva ram ar aris gaTvaliswinebuli.

4. saerTo sakuTrebis wilis upiratesi Sesyidvis ufleba SeiZleba 

ganisazRvros mxareTa SeTanxmebiT.

I. zogadi debulebebi ........................................................................ 88

II. 173 I muxlis winapirobebi ............................................................. 89

1. TanasakuTrebis warmoSoba ..................................................... 89

2. TanamesakuTris moTxovnebi.................................................... 89

3. procesualuri sakiTxi ........................................................... 89

III. saerTo sakuTrebis nivTis datvirTva ....................................... 90

IV. nivTis movlisa da Senaxvis xarjebi ........................................... 90

V. upiratesi Sesyidvis ufleba ....................................................... 90

I. zogadi debulebebi

moZravi an uZravi nivTi SeiZleba iyos erTi an ramdenime piris 

saerTo sakuTreba. normis mixedviT, saerTo sakuTrebis ori formaa 

mocemuli: saziaro da wiladi sakuTreba. wiladi sakuTrebis Taname-

sakuTres ekuTvnis gansazRvruli wili saerTo sakuTrebaSi.1 saku-

Trebis wili TviTon aris sakuTreba, samarTlebrivi gagebiT. ro-

gorc wesi, wilad TanasakuTrebaze gamoiyeneba samoqalaqo kodeqsiT 

dadgenili sakuTrebis wesebi. TanasakuTreba aris samoqalaqo kode-

qsiT aRiarebuli erTaderTi SesaZlebloba, dayofil iqnes sakuTre-

bis gankargvis uflebamosileba erT nivTze; Tanaziari sakuTreba ar-

sebobs maSin, roca TiToeuli TanamesakuTris wili saerTo qonebaSia 

idealuri wilis saxiT da, Tu sxva ram ar aris dadgenili, ivaraude-

ba, rom TiToeul TanamesakuTres ekuTvnis Tanabari wili.

1 zoiZe, sk-is komentari, wigni II, 1999, mux. 173, gv. 89.
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II. 173 I muxlis winapirobebi

1. TanasakuTrebis warmoSoba 

normis mixedviT, TanasakuTreba SeiZleba warmoiSvas kanonis an 

garigebis safuZvelze. TanasakuTreba warmoiSoba, magaliTad, meuR-

leTa mier qorwinebis ganmavlobaSi SeZenil qonebaze (1158); sasaqon-

lo sawyobSi gvarovnuli nivTebis Serevis Sedegad warmoiSoba mim-

bareblebis saerTo sakuTreba (786); aseve, erToblivi saqmianobis 

gansaxorcieleblad gaweuli Senatanebi aris amxanagobis monawileTa 

saerTo sakuTreba (932 II). 

2. TanamesakuTris moTxovnebi

normis mixedviT, TiToeul TanamesakuTres SeuZlia, moTxovne-

bi warudginos mesame pirebs saerTo sakuTrebaSi arsebuli qonebis 

gamo. normidan gamomdinareobs, rom moTxovnis wayenebisaTvis Tan-

amesakuTre ar saWiroebs danarCeni TanamesakuTreebis mier specia-

luri uflebamosilebis miniWebas. am muxlis Tanaxmad, moTxovnis 

ufleba unda Seexebodes saerTo sakuTrebaSi arsebul qonebas da ara 

TanamesakuTris wils mxolod.2 magaliTad, saerTo sakuTrebaSi ar-

sebul nivTze sakuTrebis xelSeSlis aRkveTis moTxovnis ufleba 172 

II muxlis mixedviT. aseve, TanamesakuTres SeuZlia, saerTo sakuTre-

baSi arsebul nivTze Tanamflobelobis miniWebis moTxovnis ufleba 

wauyenos danarCen Tanamflobelebs 172 I muxlis mixedviT. xolo Tu 

nivTi mesame piris mflobelobaSia, maSin mas SeuZlia, moiTxovos ukan 

dabruneba yvela TanamesakuTris sasargeblod (173 I 2). ra Tqma unda, 

danarCeni TanamesakuTreebis TanxmobiT, SesaZlebelia nivTis ukan 

dabrunebis moTxovnis ganxorcieleba mxolod erT-erTi Tanamesaku-

TrisaTvis. 

3. procesualuri sakiTxi

173 I muxlis Sesabamisad, sarCelis aRZvris SemTxvevaSi, mtkicebis 

tvirTi ganisazRvreba zogadi wesebis mixedviT. rogorc wesi, Tan-

amesakuTrem unda daamtkicos yvela TanamesakuTris TanasakuTreba 

nivTze. 158-e muxliT gansazRvruli mesakuTred yofnis varaudi mo-

qmedebs ara mxolod TanamesakuTris sasargeblod Tavis wilTan mi-

marTebiT, aramed mTliani TanasakuTrebis saganTan mimarTebiT.3 

Tu sarCeli, 173 I muxlis mixedviT, mxolod erT-erTi Tanamesaku-

Tris mier aris wardgenili, sasamarTlo gadawyvetilebis kanonieri 

2 Schmidt, in MüKo BGB, 6. Aufl., 2013, $ 1011, Rn. 1.
3 iqve, Rn. 6.

2
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Zalis moqmedeba ar vrceldeba danarCeni TanamesakuTreebis mimarT. 

III. saerTo sakuTrebis nivTis datvirTva

173 II muxli Seexeba saerTo sakuTrebis nivTis sanivTo uflebebiT 

datvirTvasa da dagiravebas. uflebrivad datvirTva saxezea, magal-

iTad, ipoTekis, aRnagobis, uzufruqtis SemTxvevaSi. rogorc wesi, 

yvela TanamesakuTres SeuZlia Tavisi wilis uflebrivad datvirTva 

an dagiraveba (959). 173 II muxlis Tanaxmad, saerTo sakuTrebaSi ar-

sebuli nivTi TanamesakuTreebTan SeTanxmebis safuZvelze SeiZleba 

dagiravdes an uflebrivad sxvagvarad daitvirTos erT-erTi mesa-

kuTris sasargeblod da misi interesebisaTvis. nivTis datvirTva da 

dagiraveba xorcieldeba zogadi wesebis mixedviT.

IV. nivTis movlisa da Senaxvis xarjebi

nivTze saerTo sakuTreba nivTis erToblivad sargeblobas moi-

cavs. Sesabamisad, saWiroa nivTis movlisa da Senaxvis xarjebis Ses-

axeb samarTlebrivi mowesrigeba da igi ganisazRvreba 173 III muxlis 

mixedviT, romlis Tanaxmad, saerTo sakuTrebaSi arsebuli nivTis 

movlisa da Senaxvis xarjebi TanamesakuTreebs ekisrebaT Tanabrad, 

Tu kanoniT an xelSekrulebiT sxva ram ar aris gaTvaliswinebuli. 

norma dispoziciuri bunebisaa da SesaZlebelia mxareTa gansxvavebu-

li SeTanxmeba. movlisa da Senaxvis xarjebi aris yvela is danaxarji, 

rac aucilebelia, raTa SesaZlebeli iyos saerTo sakuTrebis nivTis 

gamoyeneba. Senaxvis xarjia, aseve, kanonmdeblobiT gaTvaliswinebuli 

gadasaxadebi da sxv. TanamesakuTreebs Soris urTierToba ganisaz-

Rvreba 960-e muxlis mixedviT. am muxlis Tanaxmad, TanamesakuTres 

SeuZlia, wauyenos moTxovna sxva TanamesakuTres misi wilis Tana-

zomieri xarjebis gawevis Taobaze.

V. upiratesi Sesyidvis ufleba

normis Tanaxmad, saerTo sakuTrebis wilis upiratesi Sesyidvis 

ufleba SeiZleba ganisazRvros mxareTa SeTanxmebiT. muxlis am naw-

ilis cvlilebiT igi dispoziciur normad Camoyalibda. Sesabamisad, 

TanamesakuTres ara aqvs valdebuleba, Tavisi wili jer sxva Taname-

sakuTreebs SesTavazos.

5
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Tavi meore

samezoblo samarTali

muxli 174. cneba. urTierTpativiscemis movaleoba

mezobeli miwis nakveTis an sxva uZravi qonebis mesakuTreni, garda 

kanoniT gaTvaliswinebuli ufleba-movaleobebisa, valdebulni arian, 

pativi scen erTmaneTs. mezoblad miiCneva yvela nakveTi an sxva uZravi 

qoneba, saidanac SesaZlebelia gamomdinareobdes ormxrivi zemoqmede-

ba.

samezoblo samarTali aris im normaTa erToblioba, romlebic 

aregulireben mezoblebs Soris urTierTsawinaaRmdego interesebis 

optimalur dakmayofilebas. igi aris sanivTo samarTlis Semadgene-

li nawili da misi mizania, uzrunvelyos mezoblebis mSvidobiani 

Tanacxovreba. marTalia, sakuTreba absoluturi uflebaa, magram, 

amave dros, sakuTreba sazogadoebriv cxovrebaSi aris socialuri 

movlena, mas sazogadoebrivi interesebisaTvis angariSis gaweva uxde-

ba da mezobelTa Soris urTierTobisas mofrTxileba sWirdeba.1 ur-

TierTpativiscema, uwinaresad, TiToeuli mesakuTris mier qonebiT 

sargeblobisas exeba sakuTar valdebulebas, pativi sces mezoblis 

uflebas, rac SesaZloa, sakuTari qonebiT sargeblobis garkveuli 

SezRudviTac gamoixatos.2 angariSgawevis principi gansakuTrebiT 

gamokveTilia miwis sakuTrebaSi. am urTierTobis momwesrigebel 

normaTa erToblioba safuZvlad daedo samezoblo samarTlis insti-

tutis Camoyalibebas.3

174-e muxli ar aris deklaraciuli xasiaTisa da gulisxmobs me-

zobeli miwis nakveTis mesakuTreTa valdebulebas, pativi scen sxvisi 

sakuTrebisa Tu sxva samoqalaqo uflebas da TavianTi uflebebi ga-

moiyenon ise, rom amiT ziani ar miayenon sxvis uflebas.4 urTierTpa-

tiviscema niSnavs, ar ganaxorcielon iseTi qmedebebi, romlebic xels 

SeuSlian mezobels, aseve, zogierT SemTxvevaSi, imoqmedon imisaT-

vis, rom xeli ar SeeSalos mezobels sakuTrebis uflebis srulfas-

ovnad ganxorcielebaSi. swored urTierTpativiscemis principidan 

gamomdinareobs mezoblis mier zemoqmedebaTa Tmenis valdebuleba, 

romelic, rogorc samezoblo urTierTobisaTvis damaxasiaTebeli 

Tviseba, emyareba mezoblebis urTierTpativiscemas.5

1  saqarTvelos uzenaesi sasamarTlos 2017 wlis 3 Tebervlis # as-1046-1007-2016 gadawy-

vetileba.

2  saqarTvelos uzenaesi sasamarTlos 2017 wlis 3 Tebervlis # as-1046-1007-2016 gadawy-

vetileba.

3 Wanturia, uZravi nivTebis sakuTreba, 2001, gv. 219.

4  saqarTvelos uzenaesi sasamarTlos 2014 wlis 31 dekembris # as-764-731-2014 gadawy-

vetileba.

5  saqarTvelos uzenaesi sasamarTlos 2017 wlis 3 Tebervlis № susg, saqme N as-1046-1007-

2016, 03.02.2017w. gadawyvetileba.
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normis gagebiT, mezoblebi qmnian gansazRvrul sivrcobrivad 

urTierTdakavSirebul erTobas, rac maT „aiZulebs“, pativi scen 

erTmaneTs, aseve, samezoblo sivrce sazogadoebis interesebis gaT-

valiswinebiT gonivrulad moawyon. mezoblebis mier urTierTpativ-

iscemis valdebulebebi sul ufro aqtualuri xdeba, vinaidan te-

qnikur-teqnologiurma revoluciebma samezoblo zemoqmedebis iseTi 

wyaroebi warmoSves, rogorebicaa: haeris dabinZureba, xmauri, vibra-

cia da sxv. normis mixedviT, mezoblad miiCneva ara mxolod uSual-

od mosazRvre miwis nakveTi an sxva uZravi qoneba, aramed yvela is 

nakveTi, saidanac SeiZleba momdinareobdes zemoqmedeba.6

samezoblo samarTlis normebi sakuTrebis uflebis SemzRudavi 

normebia. farTo gagebiT, samezoblo samarTlis normebi moicavs ro-

gorc kerZosamarTlebriv, aseve sajarosamarTlebriv normebs, magal-

iTad, samSeneblo da garemosdacviT normatiul aqtebs. 174-e-182-e 

muxlebiT regulirebuli samarTlebrivi urTierTobebi ganekuTvne-

bian kerZosamarTlebriv davaTa kategorias.

6  saqarTvelos uzenaesi sasamarTlos 2015 wlis 25 maisis № as-122-116-2014 gadawyveti-

leba; saqarTvelos uzenaesi sasamarTlos 2017 wlis 3 Tebervlis № as-1046-1007-2016 

gadawyvetileba. 
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muxli 175. samezoblo zemoqmedebaTa Tmenis valdebuleba

1. miwis nakveTis an sxva uZravi qonebis mesakuTres ar SeuZlia 

akrZalos mezobeli nakveTidan Tavis nakveTze gazis, orTqlis, sunis, 

Wvartlis, kvamlis, xmauris, siTbos, ryevebis an sxva msgavs movlenaTa 

zemoqmedebani, Tuki isini xels ar uSlian mesakuTres Tavisi nakveTiT 

sargeblobaSi, an umniSvnelod xelyofen mis uflebas.

2. igive wesi moqmedebs im SemTxvevaSic, roca zemoqmedeba arsebiTia, 

magram igi gamowveulia sxva nakveTiT an sxva uZravi qonebiT Cveule-

brivi sargeblobiT da ar SeiZleba misi aRkveTa iseTi RonisZiebebiT, 

romlebic am saxis mosargebleTaTvis normalur sameurneo saqmiano-

bad miiCneva.

3. Tu mesakuTre movalea, iTminos aseTi zemoqmedeba, mas SeuZlia, 

zemoqmedebis gamomwvevi nakveTis mesakuTres mosTxovos Sesabamisi fu-

ladi kompensacia im SemTxvevaSi, roca zemoqmedeba aRemateba mocemul 

adgilas Cveulebrivad miCneul sargeblobas da ekonomikurad dasaSveb 

farglebs.

I. zogadi debulebebi ........................................................................ 93

II. Tmenis valdebuleba 175 I muxlis mixedviT ............................... 93

III. Tmenis valdebuleba 175 II muxlis mixedviT .............................. 94

IV. fuladi kompensaciis moTxovnis ufleba .................................. 95

V. mtkicebis tvirTi ......................................................................... 95

I. zogadi debulebebi

norma sagnobriv kavSirSia 170-e muxlTan, romelic sakuTre-

bas gansazRvravs rogorc piris uflebas, „Tavisuflad flobdes 

da sargeblobdes qonebiT (nivTiT), ar dauSvas sxva pirTa mier am 

qonebiT sargebloba, gankargos igi“. norma adgens mesakuTris ufle-

bamosilebaTa SezRudvebs, romlebic mezobeli miwis nakveTis mesaku-

Tris sasargeblod moqmedebs. normis gamoyeneba analogiT SeiZleba 

binis mesakuTreebsa da damqiraveblebze. normis mizania, uzrunvely-

os mezobeli miwis nakveTebis mesakuTreTa urTierTsawinaaRmdego 

interesebis regulireba da yvela miwis nakveTis, rogorc erTiani 

sivrcis, gonivrulad gamoyeneba. 

II. Tmenis valdebuleba 175 I muxlis mixedviT

normis Tanaxmad, miwis nakveTis mesakuTres aqvs Tmenis valdebule-

ba, Tu mezoblad mdebare nakveTidan mis nakveTze xdeba negatiuri 

emisiebis, magaliTad: gazis, orTqlis, sunis, Wvartlis, kvamlis, xmau-

ris, siTbos, ryevebis an sxva msgavs movlenaTa zemoqmedebani, Tuki 

isini xels ar uSlian mesakuTres Tavisi nakveTiT sargeblobaSi, an 

1
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umniSvnelod xelyofen mis uflebas. mezobel nakveTze „zemoqmedeba“ 

niSnavs pozitiurad zemoqmedebas, romlis mgrZnobelobiTi aRqma da 

fizikurad dadgena SesaZlebelia. normiT gansazRvruli zemoqmedebis 

saxeobebis garda, aucilebeli winapirobaa, rom isini xels ar uSlid-

nen mesakuTres Tavisi nakveTiT sargeblobaSi, an umniSvnelod xely-

ofdnen mis uflebas. Tu ramdenad aris zemoqmedeba mniSvnelovani an 

umniSvnelo da saxezea Tu ara mesakuTris miwis nakveTiT sargeblo-

bis xelyofa, ganisazRvreba imis mixedviT, Tu ramdenad misaRebia 

saSualo adamianisaTvis faqtobrivi zemoqmedebis siZliere da xan-

grZlivoba, aseve miwis nakveTis mesakuTreTa cxovrebiseuli Cveule-

bebi. umniSvneloa iseTi zemoqmedeba, rogoricaa, magaliTad, erTx-

el wlis ganmavlobaSi miwis nakveTze mwvadis Sewva da amis Sedegad 

mezobel nakveTze sunisa da kvamlis SeRweva. xmauris zemoqmedeba 

mniSvnelovania, Tu mezobeli miwis nakveTidan xSirad gvian Ramemde 

xmamaRali musikis an adamianTa xmamaRali saubris xma ismis.

III. Tmenis valdebuleba 175 II muxlis mixedviT

normis II nawili gamoiyeneba im SemTxvevebSi, Tu pirveli nawiliT 

gansazRvruli zemoqmedeba arsebiTia. winapiroba isaa, rom zemoqme-

deba gamowveulia sxva nakveTiT an sxva uZravi qonebiT Cveulebrivi 

sargeblobiT da ar SeiZleba misi aRkveTa iseTi RonisZiebebiT, rom-

lebic am saxis mosargebleTaTvis normalur sameurneo saqmianobad 

miiCneva. Tu ramdenad arsebiTia aseTi zemoqmedeba, ganisazRvreba 

imave masStabis safuZvelze. magaliTad, avtofarexSi mowyobili av-

tosamrecxaos funqcionirebidan momdinare zemoqmedeba scdeba uZ-

ravi qonebiT Cveulebrivi sargeblobis farglebs da, avtofarexis 

funqciuri daniSnulebidan gamomdinare, ver miiCneva am saxis obieq-

tisaTvis normalur sameurneo saqmianobad.1 Sesabamisad, aseTi zemo-

qmedeba arsebiTia; Cveulebriv sameurneo saqmianobad iqna miCneu-

li sofelSi wvrilfexa da msxvilfexa saqonlis movla-patronoba,2 

aseve, sacxovrebel saxlSi ganlagebuli eleqtrowisqvili, romelic 

ar aris mZime mrewvelobis sawarmo an wisqvilkombinati,3 agreTve, 

normaluri sameurneo saqmianobaa aeroportis saqmianoba, sportul 

moednebze gamarTuli RonisZiebebi, yovel diliT eklesiis zarebis 

rekva, sabavSvo baRis bavSvebis TamaSiT gamowveuli xmauri da sxv. 

 

1  saqarTvelos uzenaesi sasamarTlos 2014 wlis 31 dekembris № as-764-731-2014 gada-

wyvetileba. 
2  saqarTvelos uzenaesi sasamarTlos 2011 wlis 14 noembris № as-1394-1410-2012 gada-

wyvetileba.

3 saqarTvelos uzenaesi sasamarTlos 2002 wlis 1 ianvris № 3k-306-02 gadawyvetileba. 
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IV. fuladi kompensaciis moTxovnis ufleba

175 III muxlis mixedviT, Tu miwis nakveTis mesakuTre movalea, iTmi-

nos aseTi zemoqmedeba, mas SeuZlia, zemoqmedebis gamomwvevi nakveTis 

mesakuTres mosTxovos Sesabamisi fuladi kompensacia im SemTxvevaSi, 

roca zemoqmedeba aRemateba konkretul adgilas Cveulebrivad miC-

neul sargeblobas da ekonomikurad dasaSveb farglebs. norma si-

tyvasityviTi mniSvnelobiT moicavs mxolod II nawilis SemTxvevebs, 

radgan am muxlis pirveli nawiliT gansazRvruli zemoqmedebebi xels 

ar uSlis mesakuTres Tavisi nakveTiT sargeblobaSi, an umniSvnelod 

xelyofs mis uflebas. zemoqmedebis masStabi ganisazRvreba iseve, 

rogorc es zemoT aris miTiTebuli. „Sesabamisi fuladi kompensacia“ 

unda ganisazRvros miwis nakveTis emisiebis zemoqmedebiT gamowveuli 

faqtobrivi mdgomareobisa da emisiebis gareSe hipoTezuri gamoy-

enebis Rirebulebebis Sedarebis Sedegad.

V. mtkicebis tvirTi

175 I muxlis SemTxvevaSi, emisiebis zemoqmedebis gamomwvevi mi-

wis nakveTis mesakuTre valdebulia, daamtkicos, rom zemoqmede-

ba umniSvnelod xelyofs mezobeli nakveTis mesakuTris uflebas, 

an xels ar uSlis mas miwis nakveTiT sargeblobaSi. xolo muxlis 

II nawilis SemTxvevaSi, miwis nakveTis mesakuTrem unda daamtkicos, 

rom mezobeli miwis nakveTis emisiebis zemoqmedeba arsebiTia, aseve, 

emisiebsa da miwis nakveTiT sargeblobis xelSeSlas Soris arsebuli 

mizezSedegobrivi kavSiri, xolo mowinaaRmdege mxarem unda amtkicos 

garemoebebi, rom emisiebiT gamowveuli zemoqmedebebi Tmenis val-

debulebas akisrebs mezobels, radgan igi uZravi qonebiT Cveule-

brivi sargeblobis Sedegia da am saxis mosargebleTaTvis normalur 

sameurneo saqmianobad miiCneva.

5
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muxli 176. dauSvebeli xelyofa

miwis nakveTis mesakuTres SeuZlia moiTxovos mezobel nakveTeb-

ze iseTi nagebobebis aSenebis an eqspluataciis akrZalva, romlebic 

dauSveblad xelyofen nakveTiT sargeblobis uflebas da es imTaviTve 

aSkaraa.

I. zogadi debulebebi ........................................................................ 96

II. normis winapirobebi ...................................................................... 96

1. nagebobis cneba ........................................................................ 96

2. mezobeli miwis nakveTi ........................................................... 97

3. dauSvebeli xelyofa ............................................................... 97

III. samarTlebrivi Sedegi .................................................................. 97

I. zogadi debulebebi

normis mizania miwis nakveTis mesakuTris interesebis dacvis ga-

farToeba. rogorc wesi, miwis nakveTis mesakuTres SeuZlia, emisiebis 

zemoqmedebaTa aRkveTa, aseve sakuTrebis nebismieri xelyofa (garda 

CamorTmevisa) an xelSeSla moiTxovos 172 II muxlis Tanaxmad. amasTan, 

172 II muxlis moqmedebis sfero vrceldeba ukve ganxorcielebul qme-

debebze, xolo 176-e muxli prevenciuli xasiaTisaa1 da aris winaswari 

dacvis saSualeba nagebobis aSenebis an eqspluataciis SemTxvevebi-

saTvis.

II. normis winapirobebi 

normis winapiroba isaa, rom miwis nakveTze xdeba an ganzraxulia 

(„es imTaviTve aSkaraa“) nagebobis aSeneba da eqspluatacia. 

1. nagebobis cneba

nageboba, am muxlis gagebiT, aris adamianis mier Seqmnili nebismie-

ri nivTi, romelic ar aris droebiTi sargeblobisaTvis gamiznuli. 

aucilebeli winapiroba ar aris, rom nageboba miwis nakveTTan ise 

iyos dakavSirebuli, rogorc uZravi nivTi.2 kanoni aseT winapirobas 

ar Seicavs da es mosazreba Seesabameba 176-e muxlis funqcias, uz-

runvelyos miwis nakveTis mesakuTris interesebis winaswari dacva 

sakuTrebis mosalodneli xelyofisagan. miwis nakveTis bunebrivi 

mdgomareoba, romelic adamianis xeliT ar aris Seqmnili, ar aris 

nageboba. nageboba ar aris aseve xeebi an buCqebi. maTze vrceldeba 

178-e muxli. nageboba aris, magaliTad: gazis da wylis gayvaniloba, 

1 saqarTvelos uzenaesi sasamarTlos 2016 wlis 25 maisis # as-122-116-2014 gadawyvetile-

ba.

2 Säcker, in MüKo BGB, 6. Aufl., 2013, $ 907, Rn. 2. 

1
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4
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7

avtosadgomi, Senobis nangrevebi da sxv.

2. mezobeli miwis nakveTi

gabatonebuli Sexedulebis Tanaxmad, mezobeli miwis nakveTi aris 

ara mxolod uSualod mosazRvre miwis nakveTi, aramed yvela is na-

kveTi, romelzec aSenebuli nagebobidan zemoqmedebis SesaZlebloba 

arsebobs,3 radgan azrs moklebulia uSualod mosazRvre da Sors 

mdebare miwis nakveTTa gamijvna, vinaidan nakveTis mdebareobas ara 

aqvs normis mizanTan teleologiuri kavSiri.

3. dauSvebeli xelyofa

miwis nakveTiT sargeblobis dauSvebeli xelyofa gamomdinareobs 

ara 176-e muxlidan, aramed 175-e muxlidan. vinaidan norma uflebebis 

winaswari dacvis saSualebaa, sakmarisia ara absoluturi, aramed al-

baTobis maRali xarisxiT varaudi, rom cxovrebiseuli gamocdilebis 

safuZvelze nagebobis aSenebis an eqspluataciis Sedegad warmoSobi-

li zemoqmedebebi miwis nakveTis mesakuTris uflebebis xelyofas ga-

moiwvevs.4 magaliTad, „dauSvebel xelyofaSi“ igulisxmeba nagebobis 

imgvari eqspluatacia, romelic samezoblo zemoqmedebis Tmenis val-

debulebis kanoniT dadgenil farglebs scdeba da mezobeli miwis 

nakveTis mesakuTris usafrTxoeba, dadgenili wesebiT, daculi ar 

aris.5 moTxovnis safuZvlianobisaTvis ara aqvs mniSvneloba im gare-

moebas, rom nageboba, faqtobrivad, SeiZleba gamoyenebulic ar iqnes. 

sakmarisia is, rom arsebobs dauSvebeli xelyofis SesaZlebloba. 

III. samarTlebrivi Sedegi

normis sityvasityviTi mniSvnelobiT, moTxovnis uflebis samarT-

lebrivi Sedegi aris nagebobis aSenebis an eqspluataciis akrZalva. 

normis miznidan gamomdinare, nagebobis aSenebis akrZalvis moTxov-

na warmoiSoba ara mxolod uSualod samSeneblo samuSaoTa dawyebis 

momentSi, aramed, rodesac cnobili xdeba miwis nakveTis mesakuTris 

ganzraxva. Tu nageboba ukve aSenebulia, am SemTxvevaSi moTxovnis 

ufleba warmoiSoba, rodesac nagebobis saeqspluataciod miReba 

savaraudoa.

moTxovnis uflebis mflobelia miwis nakveTis mesakuTre. norma 

3  saqarTvelos uzenaesi sasamarTlos 2016 wlis 25 maisis # as-122-116-2014 gadawyvetile-

ba; Bassenge, in Palandt BGB-Kommentar, 75. Aufl., $ 907, Rn. 1; Säcker, in MüKo BGB, 6. Aufl., 2013, 
$ 907, Rn. 2.

4 Säcker, iqve, Rn. 10.
5  saqarTvelos uzenaesi sasamarTlos 2008 wlis 10 dekembris # as-740-956-08 gadawyveti-

leba.
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analogiis gziT SeiZleba gamoyenebul iqnes sanivTo uflebis mflo-

belis sasargeblod. magaliTad: aRnagobis mflobelis, uzufruqtu-

aris, aseve, valdebulebiTsamarTlebrivi urTierTobis safuZvelze 

miwis nakveTis mflobelebis mier (damqiravebeli, moijare).

moTxovnis uflebis mflobeli valdebulia, daamtkicos, rom me-

zobel miwis nakveTze nagebobis aSeneba an eqspluatacia dauSveblad 

xelyofs mesakuTris mier nakveTiT sargeblobis uflebas. 

8
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muxli 177. safrTxis aRkveTis moTxovna

Tu miwis nakveTs mezobeli nakveTidan Senobis Camoqcevis safrTxe 

emuqreba, mesakuTres SeuZlia, mezobels mosTxovos aucilebel Ron-

isZiebaTa gatareba am safrTxis Tavidan asacileblad. dauSvebelia 

ramdenime miwis nakveTze gamdinare wylebisa da miwisqveSa wylebis mi-

marTulebis Secvla an am wylebiT manipulireba ise, rom aman sxva miwis 

nakveTze wylis raodenobis Semcireba an/da xarisxis gauareseba gamoi-

wvios; dauSvebelia mdinareTa bunebrivi dinebis xelyofa.

I. zogadi debulebebi ........................................................................ 99

II. normis winapirobebi ...................................................................... 99

1. normis sakanonmdeblo Semadgenloba .................................... 99

2. moTxovnis uflebis Sinaarsi .................................................. 100

III. mtkicebis tvirTi ......................................................................... 100

I. zogadi debulebebi

zogadi wesebis Tanaxmad, Senobis Camongrevis SemTxvevaSi Seno-

bis mesakuTres unda aunazRaurdes Camongrevis Sedegad warmoSobi-

li ziani, 992-e muxlis mixedviT. mas aseve aqvs xelSeSlis aRkveTis 

moTxovnis ufleba, 172 II muxlis Tanaxmad. orive SemTxvevaSi, moTx-

ovnis uflebis winapirobaa is garemoeba, rom moxda Senobis Camon-

greva, an xelSeSla ukve ganxorcielebulia. 177-e muxli warmoad-

gens sakuTrebis winaswari xelSeSlis aRkveTis moTxovnis uflebas. 

norma efuZneba mosazrebas, rom 176-e muxlis Semadgenloba Senobis 

mosalodneli Camoqcevis SemTxvevaSi ar aris mocemuli, radgan 177-e 

muxli moicavs ara nagebobis arsebobiT gamowveul xelSeSlas, aramed 

bunebis kanoniT gaTvaliswinebul SemTxvevas. zogadad, Senobis Camo-

qceva SesaZlebelia, ara mxolod bunebis kanonebidan gamomdinareob-

des, aramed Senobis mdgradobis simciris Sedegad iyos gamowveuli. 

aseT SemTxvevebSi gamoiyeneba, aseve, 176-e muxli.

II. normis winapirobebi

1. normis sakanonmdeblo Semadgenloba

normis mixedviT, miwis nakveTs unda emuqrebodes mezobeli na-

kveTidan Senobis Camoqcevis safrTxe. moTxovnis ufleba Seexeba mxo-

lod mezobeli nakveTidan momdinare safrTxeebs. mezobeli nakveTi, 

am muxlis gagebiT, aris ara uSualod mosazRvre nakveTi, aramed yve-

la is nakveTi, romlebzec, obieqturi garemoebebis safuZvelze, sa-

frTxis ganxorcielebis didi albaToba arsebobs. 

safrTxe unda modiodes ukve arsebuli Senobis faqtobrivi mdgo-

1

2

3
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mareobidan. am garemoebis gamomwvev mizezs ara aqvs mniSvneloba. nor-

mis gamoyenebis winapiroba ar aris Senobis mesakuTris braleuloba 

da, rogorc wesi, ara aqvs mniSvneloba im garemoebas, Tu ramdenad 

Seitana wvlili mesakuTris braleulma qmedebam Senobis Camoqcevis 

safrTxis warmoSobaSi. Senobis faqtobrivi mdgomareoba SesaZlebe-

lia safrTxis warmoSobis erTaderTi garemoeba arc iyos. moTxovnis 

ufleba warmoiSoba aseve im SemTxvevaSi, Tu bunebis Zalebis zemoqme-

debiT Senobis Camoqcevis safrTxe gansakuTrebulad izrdeba.

normis II winadadebiT ikrZaleba ramdenime miwis nakveTze gamdin-

are wylebisa da miwisqveSa wylebis mimarTulebis Secvla, am wylebiT 

manipulireba, romelmac sxva miwis nakveTze wylis raodenobis Sem-

cireba an/da xarisxis gauareseba gamoiwvia; aseve, normiT gansaz-

Rvrulia mdinareTa bunebrivi dinebis xelyofis akrZalva.

2. moTxovnis uflebis Sinaarsi

moTxovnis ufleba mimarTulia safrTxis Tavidan asacileblad 

Senobis mesakuTris mier aucilebel RonisZiebaTa gatarebisken. 

konkretul SemTxvevebSi aseTi RonisZiebebi SeiZleba iyos: Senobis 

gamagrebiTi samuSaoebis ganxorcieleba, an Senobis mTlianad an mxo-

lod nawilis dangreva. konkretuli RonisZiebebis gatareba ar Sei-

Zleba moTxovnil iqnes. gasatarebel RonisZiebaTa xarjebi, rogorc 

wesi, moTxovnis warmoSobisaTvis ar aris mniSvnelovani. moTxovnis 

uflebis mflobelis TviTdaxmarebis ufleba mxolod 118-e muxliT 

gansazRvrul SemTxvevebSia mocemuli. 176-e muxlisagan gansxvavebiT, 

moTxovnis uflebis mflobeli SeiZleba iyos rogorc mesakuTre, 

ise miwis nakveTis mflobeli, magaliTad, damqiravebeli an moijare 

(analogiis gziT), radgan nivTis keTilsindisier mflobels xelSeS-

lis aRkveTis moTxovnis uflebis ganxorcielebis uflebamosileba 

miniWebuli aqvs mesakuTris msgavsad (161).1 

III. mtkicebis tvirTi

moTxovnis mflobelma unda daamtkicos, rom mezobel nakveTze aR-

marTuli Senobis Camongrevis an Camoqcevis safrTxe arsebobs. aseve, 

man unda daamtkicos, rom Senobis mesakuTres ar ganuxorcielebia 

safrTxis Tavidan asacilebeli RonisZiebebi.

1 Säcker, in MüKo BGB, 6. Aufl., 2013, $ 907, Rn. 16.

4

5
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muxli 178. mezobeli nakveTis mesakuTris ufleba nayofze

1. Tu xis an buCqis nayofi mezobel miwis nakveTze davarda, igi CaiTv-

leba am nakveTis nayofad.

2. miwis nakveTis mesakuTres SeuZlia moWras im xis an buCqis fesvebi, 

totebi, romlebic mis nakveTze gadavida.

I. zogadi debulebebi

normis mizania mezoblebs Soris konfliqtebis Tavidan asacile-

blad xis an buCqis nayofze sakuTrebis warmoSobis winapirobebis 

gansazRvra. rogorc wesi, mcenaris nayofi mcenaris mesakuTris sa-

kuTrebaa, magram mezoblis nakveTze SeRwevis gamo, potenciuri kon-

fliqtebis Tavidan acilebis mizniT, 178 I gansazRvravs, rom nayofi 

aris im miwis nakveTis mesakuTris sakuTreba, romelzec davarda igi. 

normis meore nawilis mizanic mezoblebs Soris konfliqtis Tavidan 

acilebaa.

II. 178 I muxlis winapirobebi

nayofi, am muxlis gagebiT, aris 154 I muxliT gansazRvruli nivTe-

bi, magram ara xis an buCqis motexili totebi. miwis nakveTze davardna 

niSnavs, rom moxda nayofis gancalkeveba xisgan an buCqisgan da amis 

Sedegad SeaRwia man mezobel miwis nakveTze. gancalkevebamde nayofi 

im piris sakuTrebaa, visi sakuTrebac aris xe an buCqi. mezobels ara 

aqvs xisgan nayofis gancalkevebis ufleba im SemTxvevaSic, Tu nayofi 

misi miwis nakveTis sivrceSia; meore mxriv, xis an buCqis mesakuTres 

ara aqvs mezoblis miwis nakveTze Sesvlis ufleba nayofis gancalke-

vebis mizniT.

nayofis miwis nakveTze davardnis gamomwvev mizezs (nayofis sim-

wife, qari, adamianis zemoqmedeba da sxv.) ara aqvs mniSvneloba. Tu 

nayofis davardna gamowveulia mezoblis zemoqmedebis Sedegad, maSin 

am muxlis miznidan gamomdinare, es mezobeli ver moipovebs sakuTre-

bas, garda im SemTxvevisa, roca mas nayofis dakrefis ufleba mini-

Webuli aqvs xis mesakuTrisagan.

III. 178 II muxlis winapirobebi

normis mixedviT, miwis nakveTis mesakuTre uflebamosilia, moW-

ras im xis an buCqis fesvebi, totebi, romlebic mis nakveTze gada-

vida. norma warmoadgens TviTdaxmarebis uflebas. sityvasityviTi 

mniSvnelobiT, mezobeli nakveTis mesakuTres fesvebisa da totebis 

moWris ufleba aqvs im SemTxvevaSic, rodesac ar xdeba misi saku-

1

2

3
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Trebis xelSeSla. samezoblosamarTlebrivi normebis miznidan ga-

momdinare, mizanSewonili iqneboda am normis gamoyeneba teleolo-

giuri reduqciis gziT mxolod im SemTxvevebze, rodesac fesvebisa 

da totebisgan mezoblis miwis nakveTiT sargeblobis xelSeSla xde-

ba, an mesakuTris uflebebi mniSvnelovnad irRveva; sxva SemTxvevaSi 

ganxorcielebuli qmedeba uflebebis borotad gamoyeneba iqneboda, 

gansakuTrebiT maSin, Tu fesvebis an totebis moWram gamoiwvia xis an 

buCqis gaxmoba.

garda amisa, normiT ar aris gansazRvruli, Tu vis sakuTrebaSi 

unda iyos moWrili fesvebi da totebi. vinaidan kanoni mezoblis mi-

wis nakveTis mesakuTres moWris uflebas aniWebs, unda davuSvaT, rom 

mas aqvs moWril nivTebze sakuTrebis uflebac.

4
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muxli 179. fuladi kompensacia Tmenis valdebulebisaTvis

1. Tu miwis nakveTis mesakuTre mSeneblobis dros ganzraxvis gareSe 

gadascda mezobeli nakveTis sazRvrebs, mezobeli nakveTis mesakuTrem 

es unda iTminos, garda im SemTxvevebisa, roca amis winaaRmdeg winaswar 

an SetyobisTanave ganacxada.

2. sazRvris damrRvevi mezobeli valdebulia gadaixados fuladi 

kompensacia, romelic yovelwliurad winaswar unda iqnes gadaxdili.

I. zogadi debulebebi ........................................................................ 103

II. normis winapirobebi ...................................................................... 103

1. mSenebloba ............................................................................... 103

2. sazRvris darRveva .................................................................. 104

3. mesakuTris braleuloba ......................................................... 104

4. mezoblis sawinaaRmdego gancxadeba ..................................... 105

III. samarTlebrivi Sedegi .................................................................. 105

1. mezoblis Tmenis valdebuleba .............................................. 105

2. fuladi kompensaciis valdebuleba....................................... 105

3. sakuTrebis ufleba mSeneblobaze ......................................... 105

I. zogadi debulebebi

normis mizania, daabalansos miwis mesakuTreTa interesebi, rode-

sac miwis nakveTis mesakuTre mSeneblobis dros ganzraxvis gareSe 

gadascdeba mezobeli nakveTis sazRvrebs. mezobeli nakveTis mesaku-

Tris Tmenis valdebuleba anazRaurdeba Sesabamisi fuladi kompen-

saciiT. 179-e muxli aris 170-e muxlis modificireba im Tvalsazris-

iT, rom miwis nakveTis mesakuTris ufleba mezobeli miwis nakveTidan 

sazRvris darRveviT ganxorcielebuli mSeneblobiT izRudeba. nor-

mis mixedviT, arsebobs sajaro interesi, SenarCundes mSeneblobis 

Sedegad warmoqmnili nagebobis ekonomikuri erTianoba, ris gamoc 

miwis nakveTis mesakuTres mSeneblobis ganmaxorcielebeli mezoblis 

mimarT ar aqvs nagebobis dangrevis moTxovnis ufleba.1 

II. normis winapirobebi

179-e muxliT gaTvaliswinebuli sakuTrebis SezRudva SesaZlebe-

lia Semdegi winapirobebis ganxorcielebis SemTxvevaSi:

1. mSenebloba

normis mixedviT, roca mezobeli miwis nakveTis sazRvrebis dar-

Rveva moxda mSeneblobis Sedegad. norma ar gansazRvravs konkretu-

1 Säcker, in MüKo BGB, 6. Aufl., 2013, $ 912, Rn. 1.

1
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lad, Senoba aSenda Tu sxva saxis nageboba aRimarTa. normis miznidan 

gamomdinare, „mSeneblobis“ cneba farTod ar unda iqnes gagebuli, 

winaaRmdeg SemTxvevaSi gveqneboda sakuTrebis Sinaarsis SezRudu-

li gageba; sxva SemTxvevaSi, mesakuTris nivTiT sargeblobis ufleba 

ugulebelyofili iqneboda naklebad Rirebuli mSeneblobebis ganx-

orcielebisas, rogorebicaa: Robe, kedeli an sakomunikacio qseli. 

gamomdinare aqedan, mSenebloba moicavs ara mxolod Senobebs, rom-

lebic miwasTan myarad aris dakavSirebuli, aramed nebismieri tipis 

nagebobebs, maT Soris iseTs, romelic mxolod droebiTi sargeblo-

bisaTvis aris agebuli, magram miwis nakveTTan myarad aris dakavSire-

buli. normis winapiroba isaa, rom mSeneblobis Sedegad erTiani niv-

Ti Seiqmna. im SemTxvevaSi, Tu ganxorcielda ukve arsebuli Senoba/

nagebobis saxecvlileba an gafarToeba, norma ar gamoiyeneba.2

2. sazRvris darRveva

sazRvris darRveviTaa ganxorcielebuli mSenebloba, Tu Senobis 

nawili mezobeli miwis nakveTze aris ganTavsebuli, an mezobeli na-

kveTis sivrceSi mdebareobs, magaliTad, saxlis aivani.3 mniSvnelo-

ba ara aqvs im garemoebas, Tu ra zomis nawilia gadasuli mezobel 

nakveTze. sazRvris darRvevad ar CaiTvleba is SemTxvevebi, rode-

sac mTliani Senoba, da ara misi nawili, mezobel miwis nakveTzea 

ganTavsebuli. normis sityvasityviTi mniSvnelobiT, sazRvris dar-

Rvevis qmedeba ganxorcielebuli unda iyos miwis nakveTis mesaku-

Tris mier. samarTlebrivad mniSvnelovania is SemTxvevebi, rodesac 

sazRvris darRvevis qmedeba ganxorcielebulia mesame pirebis, ker-

Zod, sanivTo uflebebis mflobelebis an miwis nakveTis mflobelis 

mier, magaliTad, moijaris mier. maSasadame, unda Seeracxos Tu ara 

miwis nakveTis mesakuTres mesame pirebis mier ganxorcielebuli qme-

deba, vinaidan sazRvris darRveviT ganxorcielebuli mSenebloba ga-

moiwvevs mesakuTris kompensaciis gadaxdis valdebulebas? udavoa is 

SemTxvevebi, rodesac mesame piri mSeneblobas ganaxorcielebs miwis 

nakveTis mesakuTris TanxmobiT,4 sxva SemTxvevebSi 179-e muxli ar 

gamoiyeneba.

3. mesakuTris braleuloba

normis mixedviT, mesakuTris qmedeba ganxorcielebuli unda iyos 

gaufrTxileblobiT an ganzraxi bralis gareSe. gaufrTxileblobiT 

2  Säcker, in MüKo BGB, 6. Aufl., 2013, $ 912, Rn. 6; gansxvavebuli mosazreba: zoiZe, sk-is komen-

tari, wigni II, 1999, mux. 179, gv. 107.

3 Säcker, iqve, Rn. 8.
4  Bassange, in Palandt Kommentar, 62 Aufl., $ 912, Rn. 5; Säcker, iqve, Rn. 10; gansxvavebuli mosa-

zreba: zoiZe, sk-is komentari, wigni II, 1999, mux. 179, gv. 107. 

5
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moqmedebs piri, romelic arRvevs aucilebeli windaxedulebis nor-

mas da mSeneblobas ganaxorcielebs. rogorc wesi, miwis nakveTis me-

sakuTre pasuxs agebs im pirebis mier ganxorcielebuli qmedebebisaT-

vis, romelTac man mSeneblobis davaleba misca.

4. mezoblis sawinaaRmdego gancxadeba

normis mixedviT, mezobeli nakveTis mesakuTrem es unda iTminos, 

garda im SemTxvevebisa, roca amis winaaRmdeg winaswar an Setyo-

bisTanave ganacxada. mezoblis sawinaaRmdego gancxadeba SeiZleba 

dasabuTebis gareSec ganxorcieldes. mniSvnelovania mxolod ga-

moxatuli neba, rom igi ar moiTmens sazRvris darRveviT ganxor-

cielebul mSeneblobas. sawinaaRmdego gancxadebis ganucxadeblobis 

SemTxvevaSi, warmoiSoba mezobeli miwis nakveTis mesakuTris Tmenis 

valdebuleba.

III. samarTlebrivi Sedegi

1. mezoblis Tmenis valdebuleba

mezobeli miwis nakveTis mesakuTre valdebulia, iTminos sazRvris 

darRveviT ganxorcielebuli mSenebloba. Tmenis valdebuleba me-

zobel miwis nakveTTan dakavSirebulia ganuyoflad. mSeneblobis 

Sewyveta gamoiwvevs Tmenis valdebulebis gauqmebasac.

2. fuladi kompensaciis valdebuleba

normis II nawilis mixedviT, sazRvris damrRvevi mezobeli val-

debulia, yovelwliurad winaswar gadaixados fuladi kompensacia. 

kompensacia aris Tmenis safasuri nakveTis sargeblianobis Semcire-

bis gamo. kompensaciis raodenobis gansazRvra mezoblebis nebazea 

damokidebuli.

3. sakuTrebis ufleba mSeneblobaze

norma ar awesrigebs sazRvars gadacdenili mSeneblobis sakuTre-

bis sakiTxs. rogorc wesi, Tu mSenebloba or miwis nakveTzea ganx-

orcielebuli, gabatonebuli Sexedulebis5 Tanaxmad, sakuTrebis 

mxriv Senoba iyofa sazRvris gaswvriv vertikalurad („superficies solo 
cedit“). am wesidan gamonakliss adgens 179-e muxli, romelic sazRvris 

darRveviT aSenebuli Senobis realur gayofas dauSveblad miiCnevs. 

normis mixedviT, mezobeli miwis nakveTis sazRvris miRma aSenebuli 

5 Säcker, in MüKo BGB, 6. Aufl., 2013, $ 912, Rn. 34.

9
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Senobis nawili ara mezobeli miwis nakveTis arsebiTi Semadgeneli 

nawilia, aramed is aris mTliani Senobis arsebiTi Semadgeneli naw-

ili, romelic, Tavis mxriv, mesakuTris miwis nakveTis arsebiTi Se-

madgeneli nawilia.6 mxareebs SeuZliaT, 179-e muxlisgan gansxvavebu-

li pirobebi gansazRvron. am SemTxvevaSi 179-e muxli ar gamoiyeneba.

6  Säcker, in MüKo BGB, 6. Aufl., 2013, $ 912, Rn. 34; gansxvavebuli mosazreba: zoiZe, sk-is komen-

tari, wigni II, 1999, mux. 179, gv. 108.
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muxli 180. aucilebeli gza

1. Tu miwis nakveTs ara aqvs jerovani gamoyenebisaTvis aucilebeli 

kavSiri sajaro gzebTan, eleqtro-, navTobis, gazisa da wyalmomaragebis 

qselTan, maSin mesakuTres SeuZlia, mezobels mosTxovos, rom man iTmi-

nos misi miwis nakveTis gamoyeneba amgvari aucilebeli kavSiris uzrun-

velsayofad. im mezoblebs, romelTa nakveTzec gadis aucilebeli gza 

an gayvaniloba, unda mieceT Sesabamisi kompensacia, romelic, mxareTa 

SeTanxmebiT, SeiZleba erTjeradi gadaxdiT gamoixatos.

2. aucilebeli gzis an gayvanilobis Tmenis valdebuleba ar warmoi-

Soba, Tuki ukve arsebuli dakavSireba miwis nakveTisa gauqmda mesaku-

Tris TviTneburi moqmedebiT.

I. zogadi debulebebi ........................................................................ 107

II. 180 I muxlis winapirobebi ............................................................. 108

1. sajaro qselebi ........................................................................ 108

2. jerovani gamoyeneba ................................................................ 108

3. aucilebeli kavSiri ................................................................ 109

4. moTxovnis mflobeli da mowinaaRmdege mxare ..................... 109

5. moTxovnis moculoba .............................................................. 109

6. kompensaciis moTxovna ............................................................ 109

III. 180 II muxlis winapirobebi ........................................................... 110

I. zogadi debulebebi

normiT mowesrigebulia samezoblo Tmenis valdebuleba, rac aris 

sakuTrebis uflebis kanonismieri boWvis samarTlebrivi meqanizmi.1 

normis mizania, miwis nakveTis miznobrivad gamoyenebis uzrunvely-

ofa. am miznis misaRwevad norma valdebulebas akisrebs mezobeli 

nakveTis mesakuTres, iTminos aucilebeli gza im miwis nakveTis me-

sakuTris sasargeblod, romelsac ara aqvs kavSiri sajaro gzebTan, 

eleqtro-, navTobis, gazisa da wyalmomaragebis qselTan. normis 

mixedviT, miwis nakveTis mesakuTre, romelsac ara aqvs es kavSiri, 

moipovebs mezobeli nakveTiT sargeblobis uflebas da valdebulia, 

gadaixados Sesabamisi kompensacia. sargeblobis ufleba _ esaa kanon-

iT dadgenili sakuTrebis uflebis SezRudva (e. w. „aucilebeli gzis 

servituti“, „servitus necessaria“) da igi warmoiSoba moTxovnis safuZv-

elze, romelic aris calmxrivi aRmWurveli nebis gamovlena.2

1  saqarTvelos uzenaesi sasamarTlos 2015 wlis 17 dekembris # as-1070-1009-2015 gada-

wyvetileba.

2 Säcker, in MüKo BGB, 6. Aufl., 2013, $ 917, Rn. 5.

1
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II. 180 I muxlis winapirobebi

1. sajaro qselebi

180 I muxlis winapirobaa is, rom miwis nakveTs ara aqvs jerovani 

gamoyenebisaTvis aucilebeli kavSiri sajaro gzebTan, eleqtro-, 

navTobis, gazisa da wyalmomaragebis qselTan. sajaro qselebi gan-

isazRvreba saqarTvelos kanonmdeblobiT. normis moqmedebis sfero 

ar vrceldeba kerZo sakuTrebis qselebTan dakavSirebis sakiTxze. 

normis Tanaxmad, miwis nakveTi ar aris sajaro qselebTan dakav-

Sirebuli, Tu igi izolirebulia sxva miwis nakveTebis gamo; miwis na-

kveTis izolireba saxezea im SemTxvevaSic, Tu mdebareobis gamo miwis 

nakveTis mxolod nawili ar aris dakavSirebuli sajaro qselebTan 

da danarCeni nawilis dakavSireba aucilebelia miwis nakveTze nor-

maluri sameurneo saqmianobis ganxorcielebisaTvis; aseve, Tu arse-

buli kavSiri ver uzrunvelyofs sameurneo saqmianobis ganxorciel-

ebas.3 maSasadame, 180-e muxlis gamoyenebisaTvis saWiroa obieqturi 

garemoebebis arseboba, rac warmoSobs sxvisi nivTiT sargeblobis 

ualternativo winapirobas.4 normis winapiroba ar aris is, rom miwis 

nakveTs normaSi miTiTebul yvela sajaro qselTan ezRudebodes da-

kavSireba, sakmarisia erT-erT qselTan kavSiris uqonlobac. aucile-

beli gzis moTxovna warmoiSoba, magaliTad, im SemTxvevaSic, rode-

sac miwis nakveTi dakavSirebulia sajaro qselebTan, magram arsebuli 

qselebi yovelwliuri wyaldidobis an sxva bunebrivi movlenebis 

gamo xSirad ziandeba, rac miwis nakveTis mesakuTres mniSvnelovan 

zians ayenebs.

2. jerovani gamoyeneba

aucilebeli gza unda emsaxurebodes miwis nakveTis jerovan ga-

moyenebas. es ganisazRvreba miwis nakveTze saqmianobis faqtobrivi 

saWiroebebis mixedviT. mniSvneloba ara aqvs miwis nakveTis mesaku-

Tris mxolod pirovnul Sexedulebebs, subieqtur mizanSewonilobasa 

da arCevans.5 jerovani gamoyenebis masStabis gansazRvra unda moxdes 

yoveli konkretuli SemTxvevisaTvis damaxasiaTebeli faqtobrivi 

garemoebebis Sefasebis safuZvelze. amasTan, nakveTis jerovani ga-

moyeneba unda Seesabamebodes miwis nakveTis miznobriv gamoyenebasa 

da bunebriv (klimatur, teqnologiur) garemoebebs.

3 zoiZe, sk-is komentari, wigni II, 1999, mux. 180, gv. 110.

4  saqarTvelos uzenaesi sasamarTlos 2015 wlis 17 dekembris # as-1070-1009-2015 gadawy-

vetileba.

5  saqarTvelos uzenaesi sasamarTlos 2013 wlis 13 oqtombris # as-744-801-2011 gadawy-

vetileba.
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3. aucilebeli kavSiri

miwis nakveTis aucilebeli kavSiriT kanonmdebelma Semoitana 

sakontrolo instrumenti imisaTvis, raTa dadgindes miwis nakveTis 

mesakuTris gadaudebeli interesi. kanonis es danawesi gulisxmobs 

nivTis aseTi uflebiT datvirTvas mxolod aucileblobis SemTxveva-

Si, anu obieqturi garemoeba (sxva gzis ararseboba, rac nivTis jer-

ovani gamoyenebis saSualebas ar iZleva da amiT nivTis daniSnuleb-

isamebr gamoyenebis SesaZlebloba mcirdeba an saerTod ikargeba) 

warmoSobs sxvisi nivTiT sargeblobis aucileblobas.6 vinaidan au-

cilebeli gza mezobeli miwis nakveTis sakuTrebaSi mniSvnelovan Care-

vas gamoiwvevs, aucilebeli kavSiri mkacri kriteriumebiT unda gan-

isazRvros. mxolod mizanSewoniloba ar aris sakmarisi kriteriumi. 

4. moTxovnis mflobeli da mowinaaRmdege mxare 

normis mixedviT, aucilebeli gzis moTxovnis mflobeli aris im mi-

wis nakveTis mesakuTre, romelsac ara aqvs sajaro qselebTan kavSi-

ri. moTxovnis ufleba ara aqvT nakveTze SezRuduli sanivTo ufle-

bebis mflobelebs. 

aucilebeli Tmenis valdebuleba aqvs yvela im miwis nakveTis me-

sakuTres, romelzec SesaZlebelia sajaro qselebTan dakavSireba. im 

SemTxvevaSi, Tu miwis nakveTi ramdenime piris sakuTrebaa, maSin moTx-

ovnis ufleba mimarTulia yvela TanamesakuTrisken.

5. moTxovnis moculoba

moTxovnis mflobels ara aqvs ufleba, moiTxovos aucilebe-

li gzis gayvana mxolod misi interesebis gaTvaliswinebiT. mas aqvs 

arCevanis Tavisufleba, Tu SesaZlebelia aucilebeli gzis gayvana 

sxvadasxva miwis nakveTebze gavliT, magram gaTvaliswinebul unda 

iqnes yvela miwis nakveTis mesakuTris interesebi, maTi mdebareoba 

da faqtobrivi garemoebebi da mxolod yvela mesakuTris interesTa 

urTierTSejerebis Sedegad unda iqnes gadawyvetileba miRebuli.

6. kompensaciis moTxovna

pirs, romlis miwis nakveTzec aucilebeli gza gava, aqvs kompen-

saciis gadaxdis moTxovnis ufleba, rac, mxareTa SeTanxmebiT, Sei-

Zleba erTjeradi gadaxdiT gamoixatos. kompensaciis moculoba gan-

isazRvreba nakveTis gamoyenebis mixedviT da ara aucilebeli gzis 

sargeblianobis safuZvelze.

6  saqarTvelos uzenaesi sasamarTlos 2011 wlis 24 maisis # as-102-100-2011 gadawyvetileba.
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III. 180 II muxlis winapirobebi

normis mixedviT, aucilebeli gzis an gayvanilobis gamo Tmenis 

valdebuleba ar warmoiSoba, Tuki ukve arsebuli dakavSireba miwis 

nakveTisa gauqmda mesakuTris TviTneburi moqmedebiT. normis Tanax-

mad, piri, romelic Tavisi qmedebiT, Tavisufali nebis safuZvelze, 

wyvets miwis nakveTis dakavSirebas sajaro qselebTan, ar saWiroebs 

dacvas sxva mesakuTris interesebis xarjze. magaliTad, TviTneburad 

moqmedebs mesakuTre, romelic miwis nakveTze mSeneblobis gamo kav-

Sirs wyvets sajaro qselebTan, aseve, Tu misi Tanxmobis safuZvelze 

miwis nakveTis dakavSireba gauqmdeba. samarTlebrivi problemaa mi-

wis nakveTis nawilis gayidvis SemTxvevebi, rodesac gayidul nawilze 

ar arsebobs sajaro qselebTan kavSiri. gabatonebuli Sexedulebis7 

Tanaxmad, am SemTxvevebSi, aucilebeli gzis moTxovna warmoiSoba ara 

mosazRvre miwis nakveTis mesakuTreTa mimarT, aramed im piris mi-

marT, visi miwis nakveTic gayidvamde uzrunvelyofda sajaro qsel-

ebTan dakavSirebas.

7 Säcker, in MüKo BGB, 6. Aufl., 2013, $ 918, Rn. 5.
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muxli 181. sasazRvro mijnis aRmarTvis movaleoba

1. miwis nakveTis mesakuTres SeuZlia, mezobeli nakveTis mesakuTres 

mosTxovos monawileobis miReba myari sasazRvro mijnis aRmarTvaSi, an 

ukve arsebuli, magram waSlili an dazianebuli mijnis aRdgenaSi. gam-

ijvnis xarjebi mezoblebs Soris Tanabrad nawildeba, Tu urTierTSe-

TanxmebiT an sxva samarTlebrivi urTierTobiT sxva ram ar aris dadge-

nili.

2. Tu SeuZlebelia zusti sazRvris dadgena, maSin gasamijnavad gad-

amwyveti mniSvneloba aqvs mezoblebis faqtobriv mflobelobas. Tu 

SeuZlebelia faqtobrivi mflobelobis zusti dadgena, maSin sadavo na-

kveTi Tanabrad ganawildeba nakveTebs Soris. Tuki es ganawileba iwvevs 

usamarTlo Sedegebs, maSin erT-erTi mxaris gancxadebis safuZvelze 

sazRvars daadgens sasamarTlo.

I. zogadi debulebebi ........................................................................ 111

II. 181 I muxlis winapirobebi ............................................................. 111

III. 181 II muxlis winapirobebi ........................................................... 112

I. zogadi debulebebi

mezobeli miwis nakveTebis sazRvari da aseve, sasazRvro Robe xSi-

rad gamxdara mezoblebs Soris davis warmoSobis mizezi. es sakiTxi 

mowesrigebulia 181-e-182-e muxlebiT. dava mezoblebs Soris SeiZle-

ba Tavidan iqnes acilebuli, Tu mezoblebi sasazRvro mijnas gaavle-

ben da amiT isini maTi miwis nakveTebis gamijvnas aRiareben. am miznis 

ganxorcielebas emsaxureba 181-e muxli, romelic gansazRvravs, rom, 

Tu sasazRvro mijna waSlili an dazianebulia, miwis nakveTis mesa-

kuTres SeuZlia moiTxovos mezobeli miwis nakveTis mesakuTrisagan, 

monawileoba miiRos sasazRvro mijnis aRdgenaSi.

II. 181 I muxlis winapirobebi

181 I muxlis mixedviT, winapiroba isaa, rom sasazRvro mijna me-

zobel miwis nakveTebs Soris ar arsebobs, an igi arsebobs, magram 

waSlili an dazianebulia. mniSvneloba ara aqvs im garemoebas, Tu ra 

aris sasazRvro mijnis ararsebobis an dazianebis mizezi. moTxovnis 

uflebis sagania myari sasazRvro mijnis aRmarTva, rogorebicaa: rki-

nis, betonis an qvis Robe. moTxovnis winapirobis mixedviT, mezobeli 

miwis nakveTebis sasazRvro gamijvna sadavo ar aris, vinaidan sasaz-

Rvro mijnis aRmarTvam swored mxareTa Soris aRiarebuli mijna cxa-

dad unda daadginos.1 im SemTxvevaSi, Tu mxareebs Soris mijnis mde-

bareoba aris sadavo, maSin maT SeuZliaT, aRZran sarCeli sakuTrebis 

1 Säcker, in MüKo BGB, 6. Aufl., 2013, $ 919, Rn. 2. 
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uflebis dadgenis an ukanono mflobelobidan ukan gamoTxovis (172 

I) Sesaxeb.

moTxovnis uflebis mflobelia mxolod miwis mesakuTre. miwaze 

SezRuduli sanivTo uflebebis mflobelebs ar SeuZliaT moTxovnis 

uflebis dayeneba, radgan sasazRvro mijnis aRmarTvis ufleba me-

sakuTris movaleobaa. Tu miwis nakveTze arsebobs ramdenime piris 

TanasakuTreba, maSin TiToeul TanamesakuTres SeuZlia moiTxovos 

mezobeli miwis nakveTis mesakuTrisagan sasazRvro mijnis aRmarTva.2

moTxovnis uflebis mowinaaRmdege mxares warmoadgens mezobeli 

miwis nakveTis mesakuTre da am SemTxvevaSic ara miwaze SezRudu-

li sanivTo uflebebis mflobeli pirebi. Tu miwis nakveTze Tana-

sakuTrebaa, maSin yvela TanamesakuTre aris moTxovnis adresati. 

sarCelis wardgenis SemTxvevaSi davis sagania myari sasazRvro mijnis 

aRmarTvaSi monawileobis miReba. gamijvnis xarjebi mezoblebs Soris 

Tanabrad nawildeba, Tu urTierTSeTanxmebiT an sxva samarTlebrivi 

urTierTobiT sxva ram ar aris dadgenili.

III. 181 II muxlis winapirobebi

181 II muxlis gamoyenebis winapirobaa is, rom miwis nakveTebze sa-

kuTrebis damdgeni sasazRvro mijna ar arsebobs. nakveTebis gami-

jvna unda ganxorcieldes mesakuTreTa faqtobrivi mflobelobis 

safuZvelze, xolo Tu SeuZlebelia faqtobrivi mflobelobis zusti 

dadgena, maSin sadavo nakveTi Tanabrad ganawildeba nakveTebs Soris. 

faqtobrivi mflobelobis dadgenis SemTxvevaSi ivaraudeba, rom 

miwis nakveTze arsebobs piris sakuTrebac. normis mixedviT, Tuki 

es ganawileba iwvevs usamarTlo Sedegebs, maSin erT-erTi mxaris 

gancxadebis safuZvelze sazRvars daadgens sasamarTlo. garda ami-

sa, mesakuTreebs SeuZliaT, sazRvris dadgena xelSekrulebis gziT 

gansazRvron. im SemTxvevaSi, Tu xelSekrulebiT sazRvari sabolood 

ganisazRvreba, maSin xelSekrulebas aqvs sazRvris dafuZnebis Zala.

sasamarTloSi sarCelis aRZvris SemTxvevaSi davis sagania sazRvris 

dadgena. am moTxovnasTan erTad, SesaZlebelia moTxovnis dayeneba 

181 I muxlis mixedviT sasazRvro mijnis aRmarTvaSi monawileobis 

Sesaxeb da sakuTrebis ukan dabrunebis moTxovna 172 I muxlis mixed-

viT. moTxovnis mflobeli da mowinaaRmdege mxare mxolod uSualod 

mosazRvre miwis nakveTebis mesakuTreebi SeiZleba iyvnen.

2 zoiZe, sk-is komentari, wigni II, 1999, mux. 181, gv. 113.
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muxli 182. sasazRvro nagebobiT sargeblobis ufleba

1. Tu miwis ori nakveTi erTmaneTisagan gamijnulia RobiT an saz-

Rvrad gamoyenebuli sxva nagebobiT, ivaraudeba, rom miwis nakveTis 

mesakuTreebs aqvT Tanabari ufleba, isargeblon am nagebobiT, Tuki 

nagebobis garegnuli mxare pirdapir ar miuTiTebs, rom igi mxolod 

erT-erTi mezoblis sakuTrebaa.

2. Tu orive mezobeli uflebamosilia, erToblivad isargeblos saz-

Rvrad gamoyenebuli nagebobiT, TiToeul maTgans SeuZlia, nageboba 

mxolod ise gamoiyenos, rom amiT xeli ar SeuSalos meore mezobels 

TanasargeblobaSi.

3. nagebobis movlisa da Senaxvis xarjebi mezoblebs Soris Tanabrad 

nawildeba.

4. vidre erT-erTi mezobeli dainteresebulia am sasazRvro nagebo-

bis arsebobiT, dauSvebelia misi aReba an Secvla mezoblis Tanxmobis 

gareSe.

I. zogadi debulebebi ........................................................................ 113

II. 182 I muxlis winapirobebi da samarTlebrivi Sedegi ................ 113

1. normis winapirobebi ................................................................ 113

2. samarTlebrivi Sedegi ............................................................. 114

III. sargeblobis uflebis Sinaarsi ................................................... 114

I. zogadi debulebebi

xSir SemTxvevaSi miwis nakveTze ganlagebuli nagebobebi miwis na-

kveTis mesakuTreebis mier gamoiyeneba ise, rom sakuTrebis ufleba 

nagebobaze daudgenelia. 182-e muxlSi warmodgenilia varaudi miwis 

nakveTebis sazRvarze aRmarTuli nagebobebis erToblivad sarge-

blobis uflebis Sesaxeb. am varaudis uaryofa SesaZlebelia. nagebo-

bis erToblivad sargeblobis uflebamosilebaa sakuTrebis uflebis 

SezRudva, romlis Zalmosilebac vrceldeba nakveTebis mesakuTreTa 

samarTalmemkvidreebzec.

II. 182 I muxlis winapirobebi da samarTlebrivi Sedegi

1. normis winapirobebi

182 I muxli gamoiyeneba bunebrivad arsebuli an adamianis mier aR-

marTuli Robis, aseve, sazRvrad gamoyenebul nagebobaTa sakiTxTan 

dakavSirebiT. aseTi nageboba SeiZleba iyos kedeli, arxi, Wa, xeTa 

rigi da sxv.1 normis mixedviT, Robe an nageboba ganlagebuli unda 

iyos momijnave miwis nakveTebze da misi sargebloba miwis nakveTis 

mesakuTreebis mier unda iyos SesaZlebeli. norma ar gamoiyeneba im 

1 zoiZe, sk-is komentari, wigni II, 1999, mux. 182, gv. 115.
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SemTxvevebze, rodesac nageboba calsaxad mxolod erT miwis nakveT-

zea ganlagebuli. nagebobis daniSnuleba aris ara mxolod sazRvris 

gavleba, aramed, aseve, nagebobis sxva sasargeblo mizniT gamoyenebis 

SesaZleblobac.

2. samarTlebrivi Sedegi

norma samarTlebriv Sedegad gansazRvravs, rom ivaraudeba mesa-

kuTreebis RobiT an sazRvrad gamoyenebuli sxva nagebobiT saerTo 

sargeblobis uflebamosileba. saerTo sargeblobis arsi ki ganisaz-

Rvreba am normis II da III nawilebiT. varaudi SeiZleba gaqarwylebul 

iqnes im SemTxvevaSi, Tu erT-erTi mxare daamtkicebs, rom Robe an 

nageboba mxolod mis miwis nakveTze dgas.

Robis an sazRvrad gamoyenebuli sxva nagebobis sakuTrebis Sesaxeb 

182-e muxli arafers ambobs da, Sesabamisad, gamoiyeneba zogadi wese-

bi. gabatonebuli Sexedulebis Tanaxmad, sakuTrebis ufleba gaivlis 

nagebobaze vertikalurad, sazRvris xazis Sesabamisad. im SemTxveva-

Si, Tu sazRvris xazi gadis xeze an buCqze, sakuTrebac ganisazRvre-

ba sazRvris xazis Sesabamisad.2 marTalia, aseTi dayofiT sasazRvro 

nagebobis, rogorc erTiani nivTis, Tviseba ugulebelyofilia, ma-

gram, meore mxriv, normis II da III nawilebiT SezRudulia mesakuTreTa 

uflebebi saerTo sargeblobis nivTebis mimarT.

III. sargeblobis uflebis Sinaarsi

Robis an sazRvrad gamoyenebuli sxva nagebobis saerTo sarge-

blobis pirobebi ganisazRvreba nagebobis miznobrivi daniSnulebisa 

da mdgomareobis mixedviT. nagebobis miznobrivi daniSnulebidan ga-

momdinareobs, aseve, mesakuTris valdebuleba, SeakeTos an gaaremon-

tos igi, an ganaxorcielos misi gamagrebis samuSaoebi. aramiznobri-

vi daniSnulebiT nagebobis gamoyenebis SemTxvevaSi, mezobeli miwis 

nakveTis mesakuTres SeuZlia, moiTxovos xelSeSlis aRkveTa, 172 II 

muxlis mixedviT.

182 III muxlis mixedviT, mesakuTreebs Tanabar wilebad evalebaT 

nagebobis movlisa da Senaxvis xarjebis gaweva. es moicavs im danax-

arjebs, romlebic saWiroa nagebobis miznobrivi daniSnulebis uz-

runvelsayofad. magaliTad: SeRebva, Selesva da sxv. im SemTxvevaSi, 

Tu xarjebi gamowveulia mxolod erT-erTi mezoblis braleuli qme-

debis Sedegad, maSin xarjebis anazRaurebac mas ekisreba. mezoblebs 

mxolod erToblivi gadawyvetilebiT SeuZliaT, nageboba Secvalon 

an saerTod aiRon.3

2 Säcker, in MüKo BGB, 6. Aufl., 2013, $ 921, Rn. 5.
3 zoiZe, sk-is komentari, wigni II, 1999, mux. 182, gv. 117.
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Tavi mesame

sakuTrebis SeZena da dakargva

I. sakuTrebis SeZena uZrav nivTebze

muxli 183. uZrav nivTze sakuTrebis SeZena garigebis safuZvelze

uZravi nivTis SesaZenad aucilebelia garigebis werilobiTi formiT 

dadeba da SemZenze am garigebiT gansazRvruli sakuTrebis uflebis 

registracia sajaro reestrSi.

saqarTvelos 2006 wlis 8 dekembris kanoni #3879 _ ssm I, #48, 22.12.2006 w., mux. 321.

saqarTvelos 2010 wlis 23 martis kanoni #2799 _ ssm I, #14, 30.03.2010w., mux. 94.

saqarTvelos 2011 wlis 1 ivlisis kanoni #5017 _ vebgverdi, 14.07.2011 w.

I. zogadi debulebebi ........................................................................ 115

II. normis winapirobebi ...................................................................... 115

1. garigeba .................................................................................... 116

2. sakuTrebis uflebis registracia ......................................... 116

3. garigebis mxareebi ................................................................... 117

I. zogadi debulebebi

normaSi warmodgenilia uZrav nivTebze sakuTrebis SeZenis centra-

luri debuleba da igi gamoiyeneba aseve uZrav nivTebze uflebaTa 

warmoSobis SemTxvevebze. normam ramdenjerme ganicada cvlileba. 

misi Tavdapirveli redaqcia gansazRvravda sajaro reestrSi sanota-

ro wesiT damowmebuli sabuTis wardgenasa da, warmomadgenlis monaw-

ileobis SemTxvevaSi, warmomadgenlis sabuTSi mis zustad aRniSvnas. 

2006 wlis 8 dekembris cvlileba (kanoni #3879) identuria dRes 

moqmedi redaqciisa. xolo 2010 wlis 23 martis cvlilebiT (kanoni 

#2799), norma gansazRvravda nasyidobis xelSekrulebis gaformebis 

SemTxvevaSi, nasyidobis fasis gadaxdas sabanko dawesebulebis meSve-

obiT, unaRdo angariSsworebis formiT. es cvlileba Zaladakargu-

lad gamocxadda 2011 wlis 1 ivlisis #5017 kanoniT. 

II. normis winapirobebi

normis winapirobaa mxareebs Soris garigebis werilobiTi formiT 

dadeba da SemZenze sakuTrebis uflebis registracia sajaro reestrSi. 

183-e muxli imperatiulad gansazRvravs, rom samarTlebrivi Sedegi, 

sakuTrebis uflebis warmoSoba, mxolod am winapirobebis ganxor-

cielebiT miiRweva.

1
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1. garigeba

garigebis sagani unda iyos sxva pirze uZravi nivTis sakuTrebis 

uflebiT gadacema. uZrav nivTze sakuTrebis uflebis gadacemisaTvis 

arsebiTi mniSvneloba ara aqvs garigebis motivsa da valdebulebiTi 

urTierTobis formas. samoqalaqo kodeqsi iTvaliswinebs qonebis sa-

kuTrebaSi gadacemis xelSekrulebebs, rogorebicaa: nasyidoba, Cuqe-

ba, samisdReSio rCenis xelSekruleba, sesxi, gacvla. es xelSekrule-

bebi gankargviTi xasiaTisaa da Sedegad mxarisaTvis (SemZenisaTvis) 

sakuTrebis uflebis gadacemas iwvevs.1 garigeba unda Seicavdes mxa-

reebs Soris SeTanxmebas yvela im arsebiT pirobaze, rac damaxasiaTe-

belia aseTi tipis garigebebisaTvis. amasTan, garigebidan calsaxad 

unda gamomdinareobdes mxareebis neba sakuTrebis uflebis cvlileb-

is Taobaze. 

zogadad, 69-e muxlis Tanaxmad, garigeba SeiZleba daidos zepirad 

an werilobiTi formiT. 69 V muxlis Tanaxmad, werilobiTi formis 

arsebobisas kanoniT gaTvaliswinebul SemTxvevebSi an mxareTa Se-

TanxmebiT garigeba an garigebis monawile mxareTa xelmowerebis nam-

dviloba unda daamowmos notariusma an kanoniT gaTvaliswinebulma 

sxva pirma. 183-e muxlis mixedviT, uZrav nivTze sakuTrebis SeZenis 

Sesaxeb garigeba werilobiTi formiT unda daidos. garigebis weril-

obiTi formis dacvas, ZiriTadad, aqvs ori funqcia: mtkicebis gaad-

vileba da garigebis mxareTa ganzraxvis seriozulobis dadastureba.2 

garigebis werilobiTi formis dacvis wesebi ganisazRvreba 3111 mux-

lis safuZvelze.

2. sakuTrebis uflebis registracia

mxareTa Soris gaformebuli xelSekruleba warmoSobs mxareTa 

valdebulebebs, magram igi ver uzrunvelyofs sakuTrebis uflebis 

cvlilebas uZrav nivTze. sakuTrebis uflebis sajaro reestrSi reg-

istracia swored zemoaRniSnuli xelSekrulebidan gamomdinare val-

debulebaa. 3111 muxlis Tanaxmad, sakuTrebis ufleba SemZenze warmoi-

Soba saregistracio warmoebis damTavrebisTanave. normis logikidan 

gamomdinare, garigeba samarTlebrivad namdvilia misi gaformebis 

momentidan, magram sakuTrebis uflebis cvlileba damokidebulia 

sajarosamarTlebriv aqtze _ sakuTrebis uflebis sajaro reestrSi 

registraciaze.

meuRleTa qorwinebis ganmavlobaSi erTad SeZenil, 1158-e muxliT 

1  saqarTvelos uzenaesi sasamarTlos 2012 wlis 24 ivlisis # as-221-213-2012 gadawyveti-

leba. 
2  saqarTvelos uzenaesi sasamarTlos 2008 wlis 5 seqtembris # as-950-1256-07 gadawyveti-

leba.

3

4

5

6
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gaTvaliswinebul uZrav qonebaze (TanasakuTrebaze) meuRleTa saku-

Trebis ufleba warmoiSoba mxolod sajaro reestrSi orive maTganis 

registraciis Semdeg.3

3. garigebis mxareebi

rogorc wesi, uZrav nivTze sakuTrebis gasxvisebis uflebamosile-

ba aqvs mxolod mesakuTres. Sesabamisad, garigebis mxareebi arian niv-

Tis mesakuTre da SemZeni. gamsxviseblis an SemZenis uflebamosilebis 

ganxorcieleba SesaZlebelia warmomadgenlis meSveobiT. 

3 saqarTvelos uzenaesi sasamarTlos 2002 wlis 9 dekembris # 3k-932-02 gadawyvetileba.

7
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muxli 184. uZrav nivTze sakuTrebis uflebis mitoveba

uZrav nivTze sakuTrebis an sxva uflebis misatoveblad aucile-

belia uflebamosili piris gancxadeba am uflebis mitovebis Sesaxeb, 

da am gancxadebis registracia sajaro reestrSi. gancxadeba unda Cah-

bardes reestris samsaxurs. mxolod amis Semdeg iZens uflebis mitove-

bis gancxadeba savaldebulo Zalas.

I. zogadi debulebebi

saTauris miuxedavad, norma gansazRvravs uZrav nivTebze sakuTre-

bis an sxva uflebebis (magaliTad, aRnagoba) mitovebis wess. garda am 

normisa, sakuTrebis uflebis Sewyveta SesaZlebelia ganxorcieldes 

administraciuli aqtis an sasamarTlos gadawyvetilebis safuZvel-

ze. magaliTad, Tu baTilad iqna cnobili is samarTlebrivi aqti, 

romlis safuZvelzec ganxorcielda sakuTrebis uflebis registra-

cia uZrav nivTze.1

II. winapirobebi

normis winapirobaa sajaro reestris winaSe uflebamosili piris 

gancxadeba uflebis mitovebis Sesaxeb. gancxadeba, am muxlis gagebiT, 

aris calmxrivi nebis gamovlena, romelic iwvevs samarTlebrivi ur-

TierTobis Sewyvetas, am SemTxvevaSi, sakuTrebis an sxva uflebis 

mitovebas. marTalia, gancxadebis forma normis mixedviT ar aris 

gansazRvruli, magram norma miuTiTebs gancxadebis „Cabarebaze“, rac 

sityvasityviTi mniSvnelobiT werilobiT gancxadebas gulisxmobs. 

garda amisa, SesaZlebelia 3111 muxlis analogiis gziT gamoyenebac, 

radgan, Tu sakuTrebis an uflebis warmoSobisaTvis saWiroa garigeb-

is werilobiTi forma, uflebis Sewyvetac imave wess unda daeqvemde-

baros.

norma ar gansazRvravs, Tu vin SeiZleba iyos mitovebuli uZravi 

nivTis mesakuTre. samoqalaqo kodeqsis es xarvezi ganivrcoba „sa-

jaro reestris Sesaxeb“ saqarTvelos kanonis 14 IV muxlis mixedviT, 

romlis Tanaxmadac, uZrav nivTze sakuTrebis uflebis mitovebis Sem-

deg sakuTrebis ufleba gadadis saxelmwifoze. amave muxlis mixedviT, 

sakuTrebis uflebis mitovebis registracia dasaSvebia, Tu uZrav 

nivTze sxva sanivTo ufleba ar aris registrirebuli. 

normis mixedviT, uflebis mitovebis gancxadeba savaldebulo 

Zalas iZens gancxadebis sajaro reestrSi CabarebiT. savaldebulo 

1 SoTaZe, sanivTo samarTali, 2014, gv. 165.

1

2

3
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Zalas iZens gancxadeba imisaTvis, rom sajaro reestrma daiwyos sar-

egistracio warmoeba. xolo uZrav nivTze sakuTrebis ufleba mi-

tovebulad iTvleba sakuTrebis uflebis mitovebis uZrav nivTeb-

ze uflebaTa reestrSi registraciis momentidan („sajaro reestris 

Sesaxeb“ saqarTvelos kanonis 14 III muxli).
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muxli 185. SemZenis interesebis dacva

SemZenis interesebidan gamomdinare, gamsxvisebeli iTvleba mesaku-

Tred, Tu igi aseTad aris registrirebuli sajaro reestrSi, garda im 

SemTxvevebisa, roca SemZenma icoda, rom gamsxvisebeli ar iyo mesaku-

Tre.

I. zogadi debulebebi ........................................................................ 120

II. normis winapirobebi ...................................................................... 121

I. zogadi debulebebi

uZrav nivTze sakuTrebis uflebis registraciis savaldebuloo-

bis gamo, norma icavs SemZenis interesebs da iwvevs SemZenis mtkiceb-

is tvirTis Semsubuqebas. marTalia, sakuTrebis ufleba dadasture-

bulia sajaro reestris Canaweris safuZvelze, magram gansazRvrul 

SemTxvevebSi, SesaZlebelia, rom materialursamarTlebrivi mdgo-

mareoba uZrav nivTze gansxvavdebodes reestris Canawerisagan. ro-

gorc wesi, samoqalaqosamarTlebriv urTierTobaSi ivaraudeba, rom 

reestris Canaweri sworia, vidre ar damtkicdeba misi uzustoba (312). 

reestris Canaweris sisworis prezumfcia SeiZleba uaryofil iqnes. 

312-e muxlis mixedviT, reestris monacemi uZravi nivTis Sesaxeb aris, 

amave dros, monacemi misi mesakuTris Sesaxeb. xolo 312 III-IV muxli 

Seicavs, ubralod, specialur wess TanasakuTrebis gasxvisebis SemTx-

vevaSi. am TvalsazrisiT, 185-e muxli aris mesakuTred yofnis pre-

zumfcia, romelic moqmedebs uZravi nivTis SemZenis sasargeblod. 

rogorc yvela prezumfcia, 185-e muxlic Seicavs mtkicebis tvirTis 

ganawilebis wess. vinc sadavod xdis gamsxviseblis registrirebul 

sakuTrebas, valdebulia, daamtkicos amis sawinaaRmdego.

mniSvnelovani ganmarteba gaakeTa saqarTvelos sakonstitucio 

sasamarTlom1 185-e da 312-e muxlebis konstituciurobasTan daka-

vSirebiT konstituciis 21-e muxlTan mimarTebiT. sakonstitucio 

sasamarTlom arakonstituciurad cno 185-e muxlis is normatiuli 

Sinaarsi, romlis Tanaxmadac, „gamsxvisebeli iTvleba mesakuTred, 

Tu igi aseTad aris registrirebuli sajaro reestrSi“, im SemTxveva-

Si, rodesac reestris Canaweris winaaRmdeg Setanilia saCivari da es 

faqti SemZenisaTvis cnobilia. sasamarTlos ganmartebiT, aRniSnuli 

normebi gansazRvraven keTilsindisieri SemZenis dacvis garantiebs 

da uzrunvelyofen uZravi qonebis brunvis stabilurobis, simartiv-

isa da siiafis legitimuri miznebis miRwevas. aqedan gamomdinare, 

1  saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris # 3/4/550 gadawy-

vetileba saqmeze – `saqarTvelos moqalaqe nodar dvali saqarTvelos parlamentis wi-

naaRmdeg~.

2

1
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3

185-e muxli (312-e muxlis me-2 nawilisagan gansxvavebiT) gamoricxavs 

keTilsindisier SemZenze sakuTrebis uflebis gadasvlas mis mier sa-

jaro reestris Canaweris xarvezis codnis faqtis gamo, magram ar iT-

valiswinebs sxva Semaferxebel garemoebas. sasamarTlom erTmaneTis-

gan gamijna „reestris Canaweris xarvezianobis Sesaxeb codna da imis 

codna, rom reestris Canaweris winaaRmdeg saCivari arsebobs. pirvel 

SemTxvevaSi myidvelma icis reestrSi registrirebuli uflebis uf-

lebrivi naklis Sesaxeb, aqvs informacia, romelic eWvqveS ayenebs 

registrirebuli mesakuTris uflebas; xolo meore SemTxvevaSi myid-

velma, ubralod, icis, rom reestris Canaweris namdvilobas garkveu-

li piri eWvqveS ayenebs. im SemTxvevaSi, rodesac reestris Canaweris 

winaaRmdeg Setanilia saCivari, anu rodesac mimdinareobs adminis-

traciuli dava reestris Canaweris arasworad ganxorcielebaze an 

dava uZravi qonebis sakuTrebis Sesaxeb da am faqtze SemZeni inform-

irebulia, saqarTvelos samoqalaqo kodeqsis 185-e muxli SemZenis 

mier sakuTrebis SeZenis faqts eWvqveS ar ayenebs“. gamomdinare 

aqedan, 185-e muxli imaze met SemTxvevaSi iwvevs mesakuTris mier sa-

kuTrebis uflebis dakargvas, vidre es obieqturad aucilebelia le-

gitimuri miznis misaRwevad. amdenad, is normatiuli Sinaarsi, rolis 

Tanaxmadac, „gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris 

registrirebuli sajaro reestrSi“, maT Soris im SemTxvevaSi, rode-

sac reestris Canaweris winaaRmdeg Setanilia saCivari da es faqti 

myidvelisaTvis cnobilia, ewinaaRmdegeba saqarTvelos konstituci-

is 21-e muxlis 1-l da me-2 punqtebs.

II. normis winapirobebi

185-e muxlis mixedviT, gamsxvisebeli iTvleba uZravi nivTis me-

sakuTred, Tu igi aseTad aris registrirebuli sajaro reestrSi, 

garda im SemTxvevebisa, roca SemZenma icoda, rom gamsxvisebeli ar 

iyo mesakuTre. maSasadame, im SemTxvevaSi, rodesac reestris Canaw-

eris mixedviT, gamsxvisebeli registrirebulia uZravi nivTis mesa-

kuTred, SemZens SeuZlia, daeyrdnos sajaro reestris Canawers da 

igi moipovebs sakuTrebas nivTze. erTaderTi garemoeba, romelic ga-

moricxavs prezumfciis moqmedebas SemZenis sasargeblod, aris misi 

arakeTilsindisiereba, rodesac man icis, rom gamsxvisebeli ar aris 

mesakuTre, Tumca igi reestrSi registrirebulia aseTad. am faqtis 

codna niSnavs pozitiur codnas. „am ukanaskneli sakiTxis gamorkvevi-

sas gaTvaliswinebul unda iqnes SemZenis SesaZleblobani reestris 

araswori Canaweris codnasTan mimarTebiT, anu unda gairkves, SemZens 

gonivruli windaxedulobis farglebSi unda scodnoda Tu ara sada-

vo faqti. amdenad, SemZenis interesebis dacva unda moxdes ara mxo-

lod sajaro reestris monacemebis gaTvaliswinebiT, aramed qonebis 
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mesakuTris vinaobisadmi misi subieqturi damokidebulebiT“.2 cxadia, 

SemZens ar unda moeTxovos imaze metis codna, rac mis gonivrul Sesa-

Zleblobebs scildeba.3 maSasadame, SemZenis codna sajaro reestrSi 

mesakuTris Sesaxeb damokidebulia konkretul faqtobriv garemoe-

bebze. magaliTad, mis naTesaur kavSirze an axlo urTierTobaze niv-

Tis gamsxvisebelTan. SemZenis arakeTilsindisierebis faqti garkveu-

li unda iyos misi uZravi nivTis mesakuTred registraciamde.

2  saqarTvelos uzenaesi sasamarTlos 2009 wlis 30 ianvris # as-505-741-08 gadawyvetileba.

3  saqarTvelos uzenaesi sasamarTlos 2013 wlis 10 dekembris # as-189-182-2013 gadawy-

vetileba.
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II. sakuTrebis SeZena moZrav nivTebze

muxli 186. moZrav nivTze sakuTrebis SeZenis safuZvlebi

1. moZrav nivTze sakuTrebis gadasacemad aucilebelia, rom mesaku-

Trem namdvili uflebis safuZvelze gadasces SemZens nivTi.

2. nivTis gadacemad iTvleba: SemZenisaTvis nivTis Cabareba pirdapir 

mflobelobaSi; arapirdapiri mflobelobis gadacema xelSekrulebiT, 

romlis drosac wina mesakuTre SeiZleba darCes pirdapir mflobelad; 

mesakuTris mier SemZenisaTvis mesame pirisagan mflobelobis moTx-

ovnis uflebis miniWeba.

I. zogadi debulebebi ........................................................................ 123

1. konsensusuri (an erTianobis) principi ................................ 123

2. gamijvnisa da abstraqciis principebi .................................. 124

3. Ɵtulus et modus adquirendi ........................................................... 125
4. qarTuli samarTlis gadawyvetileba .................................... 126

5. sakuTrebis uflebis gadacemis sxva sakanonmdeblo 

   Semadgenlobebi ........................................................................ 127

II. 186-e muxlis winapirobebi ............................................................ 127

1. nivTis mesakuTre ..................................................................... 127

2. namdvili ufleba ..................................................................... 128

3. nivTis gadacema ....................................................................... 129

III. sakuTrebis gadacemis gansakuTrebuli SemTxvevebi ................. 131

1. sakuTrebis gadacema davalebis safuZvelze ........................ 131

2. Tanamflobeloba ..................................................................... 132

3. SemZenis mier mflobelobis calmxrivad mopoveba .............. 133

IV. mtkicebis tvirTi ......................................................................... 133

I. zogadi debulebebi

normis sworad gagebisa da gamoyenebis mizniT, saWiroa qarTul 

da evropul samarTalSi moqmedi principebisa da sistemebis mimox-

ilva, rac saSualebas mogvcems, qarTuli sanivTo samarTlisaTvis 

mniSvnelovani daskvnebi gamovitanoT. sakuTrebis uflebis gadacema 

Tanamedrove samarTlis mecnierebis sadavo sakiTxia da sxvadasxva 

samarTlebrivi sistema gansxvavebul samarTlebrivteqnikur kon-

struqciebs gvTavazobs.

1. konsensusuri (an erTianobis) principi

konsensusuri principis1 Tanaxmad, moZrav nivTebze sakuTrebis 

1  cneba `konsensusuri principi~ farTod aris gavrcelebuli da igi aRniSnavs mxareTa kon-

sensuss, rogorc sakuTrebis gadacemis safuZvels. cxadia, mxareTa konsensusi saWiroa 

1

2
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gadacema xorcieldeba mxareTa Soris gaformebuli xelSekrulebis 

safuZvelze da nivTis faqtobriv mflobelobaSi gadacema ar aris 

aucilebeli winapiroba (magaliTad, safrangeTis Code Civil, Art. 1138. 
nasyidobis xelSekrulebis SemTxvevaSi Art. 1583 Code Civil xazgasmiT mi-

uTiTebs, rom sakuTrebis mopoveba ar aris damokidebuli nivTis ga-

dacemasa da safasuris gadaxdaze2). Sesabamisad, SemZenze sakuTrebis 

uflebis gadacema xdeba xelSekrulebis dadebis momentidan.3

2. gamijvnisa da abstraqciis principebi

germanul samoqalaqo samarTalSi moqmedi gamijvnisa da ab-

straqciis principebi konsensusuri principis sawinaaRmdego cnebe-

bia. gamijvnis principis safuZvelze, germanuli samarTali val-

debulebiTsamarTlebriv garigebas (Verpflichtungsgeschä ) mijnavs 

gankargviTi garigebisgan (Verfügungsgeschä ). valdebulebiTsamarT-

lebrivi garigeba (magaliTad: nasyidoba, Cuqeba, gacvla da sxv.) mi-

marTulia valdebulebiTi urTierTobis warmoSobis, Secvlis an 

Sewyvetisken, xolo gankargviTi garigeba (magaliTad, sakuTrebis ga-

dacema) sanivTo uflebis warmoSobis, Secvlis an Sewyvetisken. Se-

sabamisad, valdebulebiTsamarTlebrivi da gankargviTi garigebebi 

iwveven gansxvavebul samarTlebriv Sedegebs. kerZod, gankargviTi 

garigeba iwvevs samarTlebrivi mdgomareobis Secvlas da warmoSobs 

absolutur uflebas, xolo valdebulebiTsamarTlebrivi garigeba 

warmoSobs valdebulebas mxolod am garigebis monawileTa mimarT, 

e.i. relatiur uflebebs.4 

germanul samarTalSi ganmtkicebulia abstraqciis principi, 

romlis Tanaxmad, gankargviTi garigeba ar Seicavs garigebis dadeb-

is safuZvels (causa), ris gamoc xdeba sanivTo uflebis gadace-

ma. maSasadame, gankargviTi garigeba Sinaarsobrivad abstraqtulia, 

aseve, gankargviTi garigebis namdviloba ar aris damokidebuli val-

debulebiTsamarTlebrivi garigebis namdvilobaze (garegnuli ab-

straqcia).5 abstraqciis principis mixedviT, gankargviTi garigebis 

iuridiuli gamoxatulebaa sanivTo garigeba. sanivTo garigeba aris 

abstraqtuli xelSekruleba, romlis safuZvelzec xdeba sanivTo 

uflebis gadacema, Secvla an Sewyveta, maSasadame, uSualod ufle-

gamijvnis principis moqmedebis SemTxvevaSic. amitom ukeTesi iqneba cneba `erTianobis 

principis~ gamoyeneba.

2  Art. 1583: `Elle est parfaite entre les parƟes, et la propriété est acquise de droit à l‘acheteur à l‘égard 
du vendeur, dès qu‘on est convenu de la chose et du prix, quoique la chose n‘ait pas encore été livrée 
ni le prix payé.~

3  Wieling, Sachenrecht, 5. Aufl., 2007, S. 95; Krimphove, Das europäische Sachenrecht, Band 1, 2006, S. 
79 ff.; Aretz, Das AbstrakƟonsprinzip – Das einzig wahre?, JA 1998, S. 242; WeWelaSvili, sanivTo 

samarTali, 2010, gv. 160.

4 Wanturia, uZravi nivTebis sakuTreba, 2001, gv. 194.

5 Jauernig, Trennungsprinzip und AbstrakƟonsprinzip, JuS 1994, S. 722.

3

4
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baze zemoqmedeba da dgeba sanivTosamarTlebrivi Sedegi. sanivTo 

garigeba SeiZleba arsebobdes valdebulebiTi garigebis dadebisas da 

mis mimarT gamoiyeneba nebis gamovlenisa da garigebis namdvilobis 

wesebi.6 mxolod iSviaTad xdeba sanivTo garigebis calsaxad dadeba. 

is xSirad mxareTa konkludenturi nebis gamovlenis Sedegia. konk-

retul SemTxvevaSi, sanivTo garigebis mocemuloba nebis gamovlenis 

ganmartebis gziT unda dadgindes. magaliTad, Tu myidvels saqoneli 

mis sacxovrebel adgilze gaegzavna, maSin gagzavna SeiZleba Sefas-

des saqonelze sakuTrebis gadacemis ofertad. saqonlis miReba jer 

kidev ar niSnavs, rom myidveli aqcepts gamoxatavs da sakuTrebas 

moipovebs. SesaZlebelia, rom man nivTi jer mxolod mflobelobaSi 

miiRos, Seamowmos igi da mxolod amis Semdeg iyos Tanaxma nivTis sa-

kuTrebaSi miRebaze. Tu myidveli nivTs gamoiyenebs, an Tu igi gadaix-

dis nivTis safasurs, maSin igi konkludenturad gamoxatavs Tanx-

mobas sakuTrebis uflebis gadacemaze. aseve, mxareebs Soris sanivTo 

garigeba SeiZleba dadebulad CaiTvalos im SemTxvevaSi, Tu myidveli 

gamyidvelis mier gansazRvrul vadaSi ukan ar daubrunebs mas gagza-

vnil saqonels.

abstraqciis principi dakavSirebulia savinis saxelTan. man ganavi-

Tara moZRvreba tulus et modus adquirendi, romlis Tanaxmad, sakuTrebis 

gadacemis winapiroba aris titulus (samarTlebrivi aqti, magaliTad, 

nasyidobis xelSekruleba) da modus (nivTis fizikurad gadacema an 

msgavsi aRsrulebis aqti). savinis mixedviT, modus ar aris mxolod 

faqtobrivi aRsrulebis aqti, aramed moicavs sakuTrebis gadatanaze 

mimarTul „sanivTo“ xelSekrulebas7 da rogorc valdebulebiTi, ise 

sanivTo xelSekruleba arsebobs erTmaneTisgan damoukideblad da ar 

arsebobs maTi xelovnurad dakavSirebis aucilebloba.

3. Ɵtulus et modus adquirendi

zogierTi evropuli qveynis samarTlis sistema (magaliTad: 

avstria, Sveicaria, holandia) sakuTrebis uflebis gadacemisaTvis 

sakmarisad miiCnevs nasyidobis xelSekrulebas (iusta causa tradi onis) da 

nivTis gadacemas (modus). unda aRiniSnos, rom, marTalia, Tavdapir-

velad modus adquirendi gagebul iqna rogorc realaqti, magram ger-

manuli samarTlis zegavlenis Sedegad ufro xSirad ismis moTxovna 

sanivTo garigebis daSvebis Sesaxeb, romelic ara abstraqtulad, ar-

amed kauzalurad iqneba damokidebuli valdebulebiT garigebaze.8

6 Baur/Stürner, Sachenrecht, 16. Aufl., 1992, S. 497. 
7 Wanturia, uZravi nivTebis sakuTreba, 2001, gv. 183. 
8  Stagl, Der Eigentumsübergang beim Kauf beweglicher Sachen – Gedanken über die Methode der 

Rechtsvereinheitlichung am Beispiel der Study Group on a European Civil Code (hƩp://www.academia.
edu/6798575/Der_Eigentums%C3%BCbergang_beim_Kauf_beweglicher_Sachen_Gedanken_zur_Metho-
de_der_Rechtsvereinheitlichung_am_Beispiel_der_Study_Group_on_a_European_Civil_Code, bolos 

nanaxia: 21.02.2018).

5
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4. qarTuli samarTlis gadawyvetileba

477-e muxlis Tanaxmad, nasyidobis xelSekrulebis safuZvelze, 

gamyidveli valdebulia, gadasces myidvels sakuTrebis ufleba qone-

baze, masTan dakavSirebuli sabuTebi da miawodos saqoneli, xolo 

myidveli valdebulia, gadauxados gamyidvels SeTanxmebuli fasi 

da miiRos saqoneli. aRniSnulidan gamomdinareobs, rom nasyidobis 

xelSekrulebis safuZvelze ar xdeba sakuTrebis uflebis gadacema 

myidvelze, aramed igi mxolod avaldebulebs gamyidvels, gadasces 

myidvels sakuTrebis ufleba nasyidobis saganze. moZrav nivTebze 

sakuTrebis gadasacemad aucilebeli winapirobaa namdvili ufleba da 

am uflebis safuZvelze ganxorcielebuli realaqti _ nivTis SemZeni-

saTvis faqtobriv mflobelobaSi gadacema. gamomdinare aqedan, qar-

Tuli sanivTo samarTali gamoxatavs kanonmdeblis gadawyvetile-

bas tradiciis principis sasargeblod da konsensusuri principis 

sawinaaRmdegod, radgan, sistemuri TvalsazrisiT, valdebulebiTi 

garigeba ar iwvevs sanivTo uflebis warmoSobas _ sakuTrebis gad-

acemas. gamomdinare aqedan, 186-e muxli sityvasityviTi mniSvnelobiT 

(„...namdvili uflebis safuZvelze...“) gamijvnis principze miuTiTebs, 

radgan namdvil uflebaSi mxolod valdebulebiTsamarTlebrivi ur-

TierTobis safuZvelze warmoSobili ufleba SeiZleba moviazroT. 

tradiciisa da gamijvnis principebis arseboba TavisTavad ar 

wyvets sakiTxs imis Taobaze, saxezea Tu ara ori erTmaneTisgan gan-

calkevebuli valdebulebiTi da sanivTo garigebebi. sakiTxi sanivTo 

garigebis arsebobis Sesaxeb sadavoa. 186-e muxlis Tanaxmad, saku-

Trebis gadacema mxolod namdvil uflebasa da nivTis gadacemazea 

damokidebuli da ar aris swori mosazreba9 sanivTosamarTlebri-

vi garigebis arsebobis Sesaxeb. metic, Sexeduleba, rom nasyidobis 

xelSekruleba moicavs rogorc valdebulebiT, ise sanivTo garigebis 

elementebs da igi aris erTiani xelSekruleba, ar aris gamyarebuli 

arc samarTlebrivi argumentebiTa da arc sakanonmdeblo debule-

bebiT. Sesabamisad, sanivTo garigebis arseboba ver iqneba aRiarebu-

li. germaniis samoqalaqo kodeqsic ki, romelic abstraqciis prin-

cipis safuZvelze sanivTo garigebas sakuTrebis uflebis mopovebis 

winapirobad gansazRvravs, eyrdnoba §929 muxlis10 sityvasityviT JRe-

radobas, rom sakuTrebis uflebis gadacemisaTvis saWiroa, „orive 

mxare SeTanxmdes sakuTrebis uflebis gadasvlaze“. 

9  WeWelaSvili, sanivTo samarTali, 2010, gv. 192; zoiZe, qarTuli sanivTo samarTali, 2003, 

gv. 10; saqarTvelos uzenaesi sasamarTlos 2012 wlis 24 ivnisis № as-221-213-2012 gad-

awyvetileba.

10  $ 929 BGB: `Zur Übertragung des Eigentums an einer beweglichen Sache ist erforderlich, dass der 
Eigentümer die Sache dem Erwerber übergibt und beide darüber einig sind, dass das Eigentum 

übergehen soll. Ist der Erwerber im Besitz der Sache, so genügt die Einigung über den Übergang des 
Eigentums.~

7
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Tu sakuTrebis uflebis gadacema ar saWiroebs mxareebs Soris 

sanivTo garigebis dadebas, maSin ismis kiTxva imis Taobaze, Tu ris 

safuZvelze gadadis sakuTrebis ufleba? qarTulma samoqalaqo sa-

marTalma es sakiTxi sakmaod naTeli formulirebiT Camoayaliba. 

valdebulebiTsamarTlebrivi xelSekruleba Tavisi samarTlebrivi 

bunebiT ar warmoSobs sanivTosamarTlebriv Sedegs, radgan igi sa-

marTlebrivi urTierTobis mxolod dawyebis sawindaria da ara misi 

srulyofilad ganxorcielebisa.11 mesakuTris mier SemZenisaTvis niv-

Tis mflobelobaSi gadacema aris ara garigeba, aramed nivTze faq-

tobrivi batonobis miniWeba. Sesabamisad, mflobelobis gadacemaze 

ar gamoiyeneba garigebis namdvilobis debulebebi, maT Soris, arc 

analogiis gziT. winaaRmdeg SemTxvevaSi, gveqneboda valdebulebiT 

garigebaze damatebuli garigeba, rac sxva araferia, Tu ara sanivTo 

garigeba.12 sabolood, 186-e muxlis mixedviT, sanivTosamarTlebrivi 

Sedegi, sakuTrebis gadacema, miiRweva ori garemoebis urTierTqme-

debiT _ namdvili uflebisa da am uflebis safuZvelze ganxorciel-

ebuli mflobelobis gadacemiT. 

5. sakuTrebis uflebis gadacemis sxva sakanonmdeblo Semadgenlobebi

186-e muxli awesrigebs moZrav nivTebze sakuTrebis uflebis gad-

acemas valdebulebiTsamarTlebrivi urTierTobis safuZvelze. gar-

da amisa, samoqalaqo kodeqsi gansazRvravs sakuTrebis gadacemis kan-

onismier Semadgenlobebs: sakuTrebis SeZena upatrono moZrav nivTze 

(190), napovari (191), ganZi (192), TanasakuTreba moZravi nivTebis Serwymis 

Sedegad warmoSobil nivTze (194), TanasakuTreba masalis Sedegad Seqm-

nil axal moZrav nivTze (195) da mezobeli miwis nakveTis mesakuTris 

ufleba nayofze (178). moZrav nivTebze sakuTrebis uflebis gadacema 

xorcieldeba, aseve, universaluri samarTalmemkvidreobis safuZv-

elze (1306).

II. 186-e muxlis winapirobebi

normis Tanaxmad, mesakuTrem namdvili uflebis safuZvelze unda 

gadasces SemZens nivTi. 

1. nivTis mesakuTre

moZrav nivTze sakuTrebis uflebis gadacemisTvis uflebamosil 

pirad samoqalaqo kodeqsi nivTis mesakuTres gansazRvravs. rogorc 

wesi, mxolod nivTis mesakuTrea uflebamosili piri, gankargos nivTi 

11 Schwab/Löhnig, Einführung in das Zivilrecht, 19. Aufl., 2012, S. 200, Rn. 436.
12 Joost, Trennungsprinzip und Konsensprinzip, in: Wolfgang Zöllner 70, Band II, 1998, S. 1169. 

10
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da es uflebamosileba gamomdinareobs sakuTrebis uflebis Sinaar-

sidan, „…Tavisuflad flobdes da sargeblobdes qonebiT (nivTiT), 

ar dauSvas sxva pirTa mier am qonebiT sargebloba, gankargos igi...“ 

(170 I). 

nivTis mesakuTris garda, samoqalaqo kodeqsi SesaZleblad uSvebs, 

rom sakuTrebis uflebis gadacema ganaxorcielon mesame pirebmac. 

nivTis gankargvis uflebamosileba mesame pirs SeiZleba miniWebuli 

hqondes mesakuTris mier winaswari Tanxmobis safuZvelze (100, 102) an 

mesakuTris Semdgomi TanxmobiT (101). aseve, saqonlis gayidvis ufle-

bamosileba kanoniT miniWebuli aqvs Semnaxvels, Tu Sesanaxad mibare-

buli saqoneli fuWdeba an imdenad icvleba, rom igi SeiZleba gaufas-

urdes, da Semnaxvels dro aRar rCeba, amis Taobaze Seatyobinos, an 

ar SeuZlia Seatyobinos uflebamosil pirs (787). mesame piris ufle-

bamosileba saxeze unda iyos nivTze sakuTrebis uflebis gadacemis 

sakanonmdeblo Semadgenlobis ganxorcielebis procesSi. Tu mesame 

piri xelSekrulebis dadebis momentSi uflebamosilia, gankargos 

nivTi, magram gadacemis momentSi mas uflebamosileba aRar aqvs, sa-

kuTrebis gadacema, 186-e muxlis Tanaxmad, ver ganxorcieldeba. aseT 

SemTxvevaSi, SesaZlebelia, saxeze iyos sakuTrebis keTilsindisieri 

SeZena, 187-e muxlis Tanaxmad.13

2. namdvili ufleba

sakuTrebis gadacema unda ganxorcieldes namdvili uflebis safuZ-

velze. dazustebas saWiroebs, Tu ra igulisxma kanonmdebelma namd-

vil uflebaSi. vinaidan sakuTrebis uflebis gadacema Tavis TavSi ar 

Seicavs gadacemis safuZvels, namdvili ufleba SeiZleba iyos namdvi-

li samarTlebrivi safuZveli, magaliTad, namdvili valdebulebiTsa-

marTlebrivi garigebis safuZvelze warmoSobili ufleba da ara 

sanivTo ufleba (ix. 147-e da 152-e muxlebi). sakuTrebis gadacemas 

SeiZleba hqondes sxva safuZveli, romelic gamomdinareobs ara mxo-

lod valdebulebiTsamarTlebrivi garigebidan, aramed kanonidan.14 

magaliTad, Tu piri sxva pirs zianis anazRaurebis mizniT gadascems 

fulad Tanxas, Tanxis mimRebi moipovebs sakuTrebas 186-e muxlis 

safuZvelze. gamomdinare aqedan, namdvili ufleba moicavs ara mxo-

lod namdvil valdebulebiTsamarTlebriv garigebas, aramed namdvili 

samarTlebrivi urTierTobis safuZvelze warmoSobil uflebas.

13 Habersack, Examens-RepeƟtorium, 7. Aufl., 2012, S. 66, Rn. 146.
14  danelia, gamijvnis principi Cuqebis xelSekrulebis magaliTze, qarTuli samarTlis mi-

moxilva, `specialuri gamocema~, 2008, gv. 43; begiaSvili, sakuTrebis uflebis gadace-

ma – gamijvnis Tu erTianobis principi? `studenturi samarTlebrivi Jurnali~, 2013, 

gv. 56-57; asaTiani, moZrav nivTebze sakuTrebis uflebis gadacemis ZiriTadi aspeqtebi, 

`studenturi samarTlebrivi Jurnali~, 2013, gv. 46.

13
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3. nivTis gadacema

normis mixedviT, mesakuTrem nivTi unda gadasces SemZens. nivTis 

gadacemis saxeebi mocemulia normis II nawilSi. zogadad, gadace-

ma niSnavs, nivTis SemZenisaTvis pirdapiri mflobelobis miniWebas. 

magram samoqalaqo kodeqsi, terminologiis TvalsazrisiT, ganasx-

vavebs „mflobelobis mopovebas“ da „nivTis gadacemas“. 186-e muxliT 

gansazRvruli gadacema gamomdinareobs tradiciis institutidan 

(Tradicio) da is ufro metis momcvelia, vidre mxolod nivTze pirda-

piri mflobeloba, 155 I muxlis gagebiT. nivTze pirdapiri mflobe-

lobis gadacema niSnavs mesakuTris mier nivTze mflobelobis srul 

da saboloo dakargvas ise, rom ar arsebobs raime garemoeba an sim-

boluri qmedeba, romelic saeWvos xdis mflobelobis gadacemas. 

es gamomdinareobs meore alternativis sawinaaRmdego daskvnidan. 

magaliTad, avtomobilis meore gasaRebis mesakuTris mflobelobaSi 

darCena sakmarisad ar aris miCneuli; aseve, avtomobilis nasyidobis 

SemTxvevaSi, mxolod dokumentebis dadgenili wesiT gaformeba ar 

cvlis avtomobilis gadacemis faqts.15 nivTis mflobelobaSi gadace-

ma mxolod maSin aris saxeze, rodesac nivTis faqtobriv gadacemas 

Tan sdevs mxareebis faqtobrivi konsensusi: mesakuTris mier mflobe-

lobis gadacemisa da SemZenis mier mflobelobis miRebis neba (ix. 155 

II muxli). yvelaze martiv SemTxvevaSi, nivTis gadacema gulisxmobs 

SemZenisaTvis nivTis pirdapiri mflobelobis Cabarebas (155 I). Sesa-

bamisad, im SemTxvevaSi, Tu mflobelobis gadacemis neba mesakuTris 

mier ar aris gamovlenili, ar iqneba sakuTrebis gadacemis safuZvel-

ic. mflobelobis gadacemis am alternativis SemTxvevaSi SesaZlebe-

lia, rogorc mesakuTris, ise SemZenis mxares moqmedebdes mflobelis 

mWeri. garda amisa, mflobelobis gadasacemad sakmarisia, Tu nivTis 

mesakuTre SemZenis TanxmobiT mflobelis mWers miuTiTebs, rom man 

mflobeloba ganaxorcielos SemZenis sasargeblod.16 

186-e muxliT pirdapir ar aris mowesrigebuli is SemTxveva, rode-

sac nivTis SemZeni ukve flobs nivTs xelSekrulebis dadebis moment-

Si da, Sesabamisad, ar xdeba nivTze mflobelobis gadacema (brevi manu 
tradi o; e.w. „mokle xelis“ wesi). magaliTad, SemZeni flobs nivTs Txo-

vebis xelSekrulebis safuZvelze. brevi manu tradiƟo imiT gansxvavde-

ba sakuTrebis SeZenis klasikuri SemTxvevisagan, rom mflobelobis 

gadacema droSi win uswrebs mesakuTresa da SemZens Soris dadebul 

valdebulebiTsamarTlebriv garigebas, ris gamoc igi ar aris saku-

Trebis gadacemis gansakuTrebul wesad aRiarebuli17 da ar arsebobs 

raime mniSvnelovani argumenti, rom igi ar moviazroT 186 II muxliT 

gaTvaliswinebuli mflobelobis gadacemis SemTxvevebSi.18

15 Oechsler, in MüKo BGB, 6. Aufl., 2013, $ 929, Rn. 53. 
16 Bassenge, in Palandt BGB Kommentar, 63. Aufl., $ 929, Rn. 13; RG 99, 208. 
17 Oechsler, in MüKo BGB, 6. Aufl., 2013, $ 929, Rn. 82. 
18 gansxvavebuli mosazreba: WeWelaSvili, sanivTo samarTali, 2010, gv. 198. 

15
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nivTis mflobelobaSi gadacemis meore da mesame alternativebi 

tradiciis principis gamonaklisi SemTxvevebia, rodesac sakuTrebis 

gadacema xdeba mflobelobis gadacemis gareSe. meore alternativ-

is SemTxvevaSi (cons tutum possessorium), Tavdapirvel mesakuTresa da 

SemZens Soris gaformebuli xelSekrulebis safuZvelze, wina mesa-

kuTre rCeba nivTis pirdapir mflobelad. mflobelobis gadacemis 

es alternativa regulirebulia 155 III muxliT, miuxedavad im gare-

moebisa, rom miTiTebuli normebi gansxvavebulad aris formulire-

buli. am SemTxvevaSic, mflobelobis gadacemis winapirobaa is, rom 

Tavdapirvel mesakuTresa da SemZens Soris daideba xelSekruleba, 

romelic Tavdapirvel mesakuTres gansazRvruli droiT aniWebs niv-

Tis flobis uflebas (ix. 155 IV muxli). 

nivTze mflobelobis gadacemis gansakuTrebuli formaa 186 II mux-

lis III alternativa, mesakuTris mier SemZenisaTvis mesame pirisagan 

mflobelobis moTxovnis uflebis miniWeba. 

saWiroa imis garkveva, Tu ra igulisxmeba „mflobelobis moTx-

ovnis uflebis miniWebaSi“. samoqalaqo kodeqsi icnobs ara „moTx-

ovnis uflebis miniWebas“, aramed moTxovnis uflebis daTmobas. 

sityvasityviTi mniSvnelobiT „miniWeba“ calmxrivad ganxorcielebu-

li qmedebaa da ara mxareTa konsensusuri SeTanxmebis aRmniSvneli. 

186-e muxli ki Seexeba moZrav nivTze sakuTrebis gadacemas ormxri-

vi garigebis safuZvelze. Sesabamisad, normis mizania Tavdapirveli 

mesakuTris moTxovnis uflebis daTmoba nivTis SemZenisaTvis, 198-e 

muxlis Sesabamisad. 

normis winapiroba aris mesame piris mflobeloba nivTze. mesame 

piri SeiZleba flobdes nivTs rogorc pirdapir, ise arapirdapir. 

mesame piris pirdapiri mflobeloba nivTze mocemulia 155 III mux-

lis Tanaxmad, rodesac igi flobs nivTs samarTlebrivi urTier-

Tobis safuZvelze, romelic gansazRvruli vadiT aniWebs mas nivTis 

flobis uflebas, an avaldebulebs mas, flobdes nivTs. magaliTad, 

Tu SemZens gadaecema nivTis dabrunebis moTxovnis ufleba Senaxvis 

xelSekrulebidan gamomdinare (763, 770), maSin moTxovnis uflebis 

gadacema xorcieldeba nivTis pirdapiri mflobelis _ Semnaxvelis 

_ moqmedebis gareSe. SemZenisaTvis mflobelobis moTxovnis ufleb-

is daTmoba gamoiwvevs ara mflobelobis urTierTobaSi cvlile-

bas, aramed qmnis winapirobas, pirdapirma mflobelma mflobelobis 

neba nivTis SemZenis sasargeblod ganaxorcielos.19 normis mixedviT, 

mniSvnelovania Tavdapirveli mesakuTris mier nivTze mflobelobis 

dakargva da ara mxolod SemZenisaTvis mflobelobis miniWeba, radgan 

normis winapiroba ar aris nivTis pirdapiri mflobelis codna moTx-

ovnis gadacemis Sesaxeb (199). marTalia, nivTis pirdapiri mflobeli 

moTxovnis uflebis gadacemis momentSi mflobelobas jer kidev Tav-

19 Oechsler, in MüKo BGB, 6. Aufl., 2013, $ 931, Rn. 5.

17
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dapirveli mesakuTris sasargeblod axorcielebs, magram nivTis Tav-

dapirvelma mflobelma SemZenisaTvis moTxovnis gadacemiT dakarga 

nivTze arapirdapiri mflobeloba. mxareebs Soris miRweul unda 

iqnes faqtobrivi konsensusi, rac maTi mflobelobis nebiT gamoix-

ateba. im SemTxvevaSi, Tu mesame pirs ara aqvs mflobeloba nivTze, 

maSin norma ar gamoiyeneba.

moTxovnis uflebis daTmobis sagani aris SemZenisaTvis nivTze 

mflobelobis moTxovnis uflebis gadacema 198-e da 199-e muxleb-

is Sesabamisad. moTxovnis daTmoba ar saWiroebs werilobiTi formis 

dacvas da mas aqvs sanivTo garigebis saxe. moTxovnis ufleba nivTis 

gadacemis Sesaxeb SeiZleba gamomdinareobdes rogorc garigebis, ise 

kanonis safuZvelze warmoSobili samarTlebrivi urTierTobidan. ga-

momdinare aqedan, samarTlebrivi problemaa is garemoeba, Tu ramde-

nad aris dasaSvebi mflobelobis moTxovnis uflebis gadacema 172 I 

muxlis Tanaxmad, rodesac nivTis Tavdapirvel mesakuTres aqvs nivTis 

ukan dabrunebis moTxovna, magram ara aqvs pirdapiri an arapirdapiri 

mflobeloba, magaliTad, mesakuTrem nivTi dakarga, mas mohpares, an 

misi nebis winaaRmdeg sxvagvarad gavida misi mflobelobidan.

germanul iuridiul literaturaSi gamoTqmuli gabatonebuli 

Sexedulebis20 Tanaxmad, dauSvebelia 172 I muxlis gansazRvruli 

moTxovnis uflebis daTmobiT moZrav nivTze sakuTrebis gadacema. 

es mosazreba efuZneba im garemoebas, rom 172-e muxli warmoadgens 

mesakuTris materialur uflebas, Tavisuflad flobdes da sarge-

blobdes qonebiT (nivTiT), ar dauSvas sxva pirTa mier am qonebiT 

sargebloba, gankargos igi da mesakuTris uflebamosilebebi aris sa-

kuTrebis uflebis birTvi. gamomdinare aqedan, dauSvebelia materi-

aluri uflebis sakuTrebis uflebisagan gancalkeveba da 172-e mux-

lze miTiTeba mxolod mesakuTris uflebamosilebaa. sawinaaRmdego 

SexedulebiT,21 dasaSvebadaa miCneuli sakuTrebis uflebis gadacema 

172 I muxliT gansazRvruli moTxovnis uflebis daTmobiT, radgan 

sakuTrebis uflebis birTvi swored nivTis ukan dabrunebis moTx-

ovnaa da im SemTxvevaSi, Tu mesakuTre da nivTis SemZeni sakuTrebis 

gadacemis Sesaxeb Tanxmdebian, es SeTanxmeba logikurad nivTis ukan 

dabrunebis moTxovnasac moicavs.

III. sakuTrebis gadacemis gansakuTrebuli SemTxvevebi

1. sakuTrebis gadacema davalebis safuZvelze

marTalia, mflobelobis gadacemisaTvis saWiroa nebiTi ele-

menti, magram, mkacri gagebiT, mflobeloba, rogorc realaqti, ar 

20 Oechsler, in MüKo BGB, 6. Aufl., 2013, $ 931, Rn. 11. 
21 Baur/Stürner, Lehrbuch des Sachenrechts, 16. Aufl., 1992, S. 511.

21
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SeiZleba ganxorcieldes warmomadgenlis meSveobiT.22 amitom saku-

Trebis gadacemis gansakuTrebuli formaa iseTi gadacema, rodesac 

gadacemis procesSi CarTulia mesame piri, romelic ar aris mesaku-

Tris an SemZenis mWeri (155 II), aseve, ar axorcielebs mflobelobas 

gansazRvruli vadiT samarTlebrivi urTierTobis safuZvelze (155 

III). magaliTad, nivTis SemZenma nivTi mihyida mesame pirs ise, rom 

SemZens nivTze mflobeloba ar ganuxorcielebia da misi davalebiT 

nivTis Tavdapirveli mesakuTre pirdapir gadascems nivTs mflobe-

lobaSi mesame pirs. am SemTxvevaSi, nivTis Tavdapirvel mesakuTresa 

da mesame pirs Soris ar arsebobs samarTlebrivi urTierToba, aseve, 

SesaZlebelia, rom nivTis mesakuTrisaTvis ucnobia SemZensa da mesame 

pirs Soris arsebuli samarTlebrivi urTierTobis forma. gamomdin-

are aqedan, ismis kiTxva imis Taobaze, rogor xorcieldeba mxareebs 

Soris sakuTrebis gadacemis procesi, radgan saxezea ori nasyidobis 

xelSekruleba da nivTis mflobelobaSi gadacemis mxolod erTi re-

alaqti. 

germanul iuridiul literaturaSi23 es SemTxveva farTod aris 

mimoxiluli. mflobelobis gadacema ar warmoSobs samarTlebriv 

problemebs. Tavdapirveli mesakuTris mier nivTis mesame pirisaTvis 

gadacema, erTi mxriv, aris mesakuTris mier valdebulebis Sesruleba 

SemZenis mimarT da, meore mxriv, SemZenis valdebulebis Sesruleba me-

same piris mimarT. samarTlebrivad problemuria sakuTrebis uflebis 

gadacemis procesi. gabatonebuli Sexedulebis mixedviT, sakuTrebis 

uflebis gadacema xorcieldeba TiToeuli valdebulebiTsamarTle-

brivi urTierTobis farglebSi. kerZod, nivTis mesame pirze gadace-

miT, Tavdapirvelad, sakuTrebis ufleba gadadis mesakuTris mier 

nivTis SemZenze da Semdgom SemZenis mier mesame pirze, miuxedavad 

im garemoebisa, rom SemZens nivTi mflobelobaSi ar miuRia. maSasa-

dame, sakuTrebis uflebis gadacema mesame piris mier xorcieldeba 

mxolod SemZenis mier sakuTrebis uflebis mopovebis gavliT. aR-

saniSnavia, rom sakuTrebis uflebis mopovebis amgvari procesi jer 

kidev romis samarTalSi iyo cnobili.24

2. Tanamflobeloba

im SemTxvevaSi, Tu nivTze ramdenime piris Tanamflobeloba arse-

bobs, maSin saWiroa, rom nivTis gadacemis procesSi yvela Tanamflo-

beli monawileobdes. winaaRmdeg SemTxvevaSi, saxeze iqneba mesaku-

Tris nebis winaaRmdeg misi mflobelobidan nivTis sxvagvarad gasvla 

22 Wolfsteiner, in Staudinger BGB, 2009, $ 1117, Rn. 7. 
23  Wieling, Sachenrecht, 5. Aufl., 2007, S. 109; Habersack, Examens-RepeƟtorium, 7. Aufl., 2012, S. 75. 

Rn. 164; Baur/Stürner, Lehrbuch des Sachenrechts, 16. Aufl., 1992, S. 499.
24 Wieling, Sachenrecht, 5. Aufl., 2007, S. 110.
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(187 II). Sesabamisad, nivTis mflobelobaSi gadacemis winapirobebi 

mxo lod maSin aris Sesrulebuli, rodesac gamsxvisebeli nivTze 

mflobelobas srulad dakargavs.25

3. SemZenis mier mflobelobis calmxrivad mopoveba

SemZenis mier nivTze mflobelobis calmxrivad mopoveba aris nivTis 

gadacema 186-e muxlis gagebiT, Tu nivTis mesakuTre SemZenis mflo-

belobaze Tanxmobas ganacxadebs. SemZenis mier nivTze mflobelobis 

calmxrivad mopovebis SemTxvevaSi saxezea obieqturi winapirobebi _ 

SemZenis mier nivTze faqtobrivi batonoba, magram ara subieqturi 

winapirobebi _ mesakuTris Tanxmoba mflobelobis mopovebaze. Sesa-

bamisad, saWiroa mesakuTris Tanxmoba. mesakuTris mier mflobelobis 

gadacemis Sesaxeb Tanxmobis miuRebloba niSnavs, rom mesakuTrem niv-

Ti dakarga, mas mohpares, an misi nebis winaaRmdeg sxvagvarad gavida 

misi mflobelobidan. SemZenis mier nivTze mflobelobis calmxrivad 

mopoveba imiT gansxvavdeba mesakuTris mier mflobelobis uflebis 

moTxovnis gadacemisgan, rom 186 II muxlis III alternativis SemTx-

vevaSi, mflobeloba gadadis SemZenze moTxovnis uflebis daTmobis 

momentSi da ara SemZenis mier mflobelobis faqtobrivad mopovebiT.

IV. mtkicebis tvirTi

nivTis SemZeni, romelic 186-e muxlis samarTlebriv Sedegebze mi-

uTiTebs, valdebulia, daamtkicos normis sakanonmdeblo Semadgen-

lobis mocemuloba. nivTis SemZenisaTvis mflobelobaSi gadacemis 

safuZvelze, 158 I muxlis Tanaxmad, ivaraudeba, rom nivTis mflobe-

li aris misi mesakuTrec. nivTis Tavdapirvel mesakuTres SeuZlia, 

axlandeli mflobelis mesakuTred yofnis prezumfciis samarTle-

brivi Sedegebi uaryos 158 II 2 muxlis safuZvelze.

 

25 Oechsler, in MüKo BGB, 6. Aufl., 2013, $ 929, Rn. 76.
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muxli 187. keTilsindisieri SemZeni

1. SemZeni xdeba nivTis mesakuTre maSinac, roca gamsxvisebeli ar iyo 

nivTis mesakuTre, magram SemZeni am faqtis mimarT keTilsindisieria. 

keTilsindisierad ar CaiTvleba SemZeni, Tu man icoda, an unda scod-

noda, rom gamsxvisebeli ar iyo mesakuTre. keTilsindisierebis faqti 

unda arsebobdes nivTis gadacemamde.

2. keTilsindisieri SemZeni ver gaxdeba nivTis mesakuTre, Tu es nivTi 

mesakuTrem dakarga, mas mohpares, an misi nebis winaaRmdeg sxvagvarad 

gavida misi mflobelobidan, anda SemZenma is usasyidlod miiRo. es Se-

zRudvebi ar moqmedebs fulis, fasiani qaRaldebisa da auqcionze gasx-

visebuli nivTebis mimarT.

saqarTvelos 2011 wlis 28 dekembris kanoni #5667_ vebgverdi, 30.12.2011 w.
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I. zogadi debulebebi

uZrav nivTebze sakuTrebis SeZenas romis samarTali icnobda mxo-

lod xandazmulobis SemTxvevaSi, magram ara nivTis mflobelobaSi 

gadacemis SemTxvevaSi (Tradicio). am mosazrebas safuZvlad edo Sexe-

duleba, rom aravis SeuZlia imaze meti uflebebis gadacema, vidre 

mas TviTon aqvs (`nemo plus iuris transferre potest, quam ipse habet~). Ta-

namedrove ekonomikuri urTierTobebisaTvis romaeli iuristebis 

Sexeduleba miuRebeli aRmoCnda. produqciis gasaRebis Tanamedrove 

ekonomikur sistemebSi bazris monawileebisaTvis SeuZlebelia gamsx-

viseblis sakuTrebis uflebis legitimaciis Semowmeba. sakuTrebis 

keTilsindisieri SeZenis debulebebis gareSe, moZravi nivTis SemZe-

nisaTvis garigeba yovelTvis iqneboda sarisko im SemTxvevaSic, Tu 

igi TviTon keTilsindisierad imoqmedebda. Sesabamisad, 187-e muxlis 

mizania, Tanamedrove sabazro ekonomikis pirobebSi moZrav nivTebze 

sakuTrebis uflebis dakargvis da SeZenis riskebis Tanabarzomierad 

1
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2

3

gadanawileba da gamsxviseblis, romelic ar aris nivTis mesakuTre, 

uflebamosilebis xarvezis gadalaxva.

II. 187 I muxlis winapirobebi

1. namdvili ufleba 186-e muxlis mixedviT

187 I muxlis sakanonmdeblo Semadgenloba logikurad moiazrebs 

nivTis gasxvisebas 186-e muxlis Tanaxmad, romelsac mxolod gamsxvi-

seblis uflebamosilebis nakli aqvs. aseve, norma gamoiyeneba mxolod 

namdvili uflebis safuZvelze sakuTrebis uflebis gadacemis SemTx-

vevebze. es gamomdinareobs im garemoebidan, rom mxolod namdvili 

uflebis safuZvelze SeiZleba SemZenis mier gamsxviseblis sakuTre-

bis uflebis arsebobis daSveba. Sesabamisad, aucilebeli winapirobaa, 

gamsxvisebelma SemZens nivTi gadasces mflobelobaSi namdvili uf-

lebis safuZvelze. normis sawinaaRmdego daskvnidan gamomdinareobs, 

rom mxareTa Soris dadebuli garigeba ar unda iyos baTili 54-e 

muxlis Tanaxmad. 

2. nivTis gadacema

gamsxvisebelma nivTi unda gadasces SemZens mflobelobaSi. iseve 

rogorc 186-e muxlis SemTxvevaSi, nivTis gadacema SeiZleba ganxor-

cieldes gamsxviseblis an SemZenis mxares mWeris (155 II) meSveobiT, 

aseve, gamsxvisebelsa da SemZens Soris gansazRvruli samarTlebri-

vi urTierTobis SeTanxmebis safuZvelze, romlis mixedviTac nivTi 

SeiZleba darCes gamsxviseblis pirdapir mflobelobaSi (155 III), an 

sakuTrebis gadacema ganxorcieldes davalebis safuZvelze moqmedi 

pir(eb)is meSveobiT. nivTis gadacema niSnavs obieqturi da subieqturi 

winapirobebis Sesrulebas. nivTis gamsxvisebelma nivTze mflobeloba 

srulad unda dakargos da SemZenma mflobeloba unda moipovos (obie-

qturi winapiroba). amasTanave, mxareebma unda miaRwion konsensuss 

mflobelobis gadacemis Sesaxeb (subieqturi winapiroba). normis mi-

xedviT, SemZenis keTilsindisierebis faqti unda arsebobdes nivTis 

gadacemamde. Sesabamisad, mniSvnelovania imis dadgena, Tu rodis aris 

obieqturi da subieqturi winapirobebi erTdroulad Sesrulebuli. 

SemZenis mier mflobelobis calmxrivad mopovebis SemTxvevaSi, ro-

desac mocemulia mflobelobis mxolod obieqturi da ara subieqtu-

ri winapirobebi, gadamwyveti mniSvneloba eniWeba gamsxviseblis mier 

Tanxmobis micemas.
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3. nivTis SemZenis keTilsindisiereba

gamsxviseblis mier sakuTrebis gadacema 187 I muxlis Tanaxmad, 

gamonaklis SemTxvevaSi, ver ganxorcieldeba, Tu SemZeni gamsxvise-

blis sakuTrebis mimarT keTilsindisieri ar aris. norma azustebs 

keTilsindisierebis faqtis moments da igi unda arsebobdes `nivTis 

mflobelobaSi gadacemamde~. 

SemZeni ar aris keTilsindisieri, ̀ Tu man icoda, an unda scodnoda, 

rom gamsxvisebeli ar iyo mesakuTre~. normis sityvasityviTi mniSvne-

loba miuTiTebs ara mxolod SemZenis mier faqtobrivi garemoebebis 

pozitiur codnaze. sakuTrebis uflebis samarTlebrivi mdgomareoba 

aris SemZenis keTilsindisierebis faqtis ganmsazRvreli komponen-

ti. rogorc normis pirveli nawilis pirveli winadadeba miuTiTebs, 

SemZenis keTilsindisierebis faqti Seexeba gamsxviseblis sakuTre-

bas. gamsxviseblis miTiTeba, rom igi aris nivTis mesakuTre, legi-

timirebulia nivTze mflobelobiT. amasTan, mflobeloba ar niSnavs 

gamsxviseblis qmedunarianobis, misi warmomadgenlobiT uflebamosi-

lebis an nebis gamovlenis namdvilobisaTvis aucilebeli winapirobe-

bis mocemulobas. am garemoebebis Sesaxeb SemZenis keTilsindisiereba 

daculi ar aris. im SemTxvevaSi, rodesac sakuTrebis gadacemis pro-

cesSi monawileobs gamsxviseblis warmomadgeneli, warmomadgenlis 

nebis naklis samarTlebrivi Sedegebis Seracxva (106) xorcieldeba 

zogadi wesebis mixedviT. mWeris (155 II), arapirdapiri mflobelis (155 

III) da davalebis safuZvelze moqmedi piris keTilsindisierebis faq-

tis Sesaxeb codnis samarTlebrivi Sedegebis Seracxva dauSvebelia. 

marTalia, zemoaRniSnuli normebi samarTlebrivi Sedegebis Seracx-

vis normebia, magram Seracxva Seexeba mxolod mflobelobiT mxares 

da ara gamsxviseblis legitimacias.1

SemZenis arakeTilsindisiereba niSnavs, rom misTvis cnobilia, an 

uxeSi gaufrTxileblobiT (...`unda scodnoda~...) ucnobia, rom niv-

Tis gamsxvisebeli ar aris nivTis mesakuTre. 312 II-is Tanaxmad, uZ-

rav nivTze sakuTrebis SeZenis SemTxvevaSi saubaria mxolod SemZe-

nis codnaze. es gansxvaveba efuZneba im garemoebas, rom mflobeloba 

samarTlebrivi urTierTobis Semecnebis naklebi saSualebaa, vidre 

sajaro reestri. uZravi nivTis SemZens ara aqvs gamokvlevis valde-

buleba im SemTxvevaSic, Tu eWvqveS dgas gamsxviseblis sakuTrebis 

ufleba. moZrav nivTebTan dakavSirebiT ki es sakiTxi sxvagvarad 

unda mowesrigdes, Tumca, normis miznidan gamomdinare, SemZenis mier 

gamsxviseblis sakuTrebis uflebis Sesaxeb gamokvlevis valdebuleba 

mkacrad ar unda iyos moTxovnili.

arakeTilsindisieria SemZeni, rodesac man icis, rom gamsxvisebe-

li ar aris nivTis mesakuTre. SemZenis keTilsindisierebis kvalifi-

kaciisaTvis ar aris sakmarisi, Tu SemZenisaTvis cnobilia faqtebi, 

1  Oechsler, in MüKo BGB, 6. Aufl ., 2013, $ 932, Rn. 39.
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saidanac SesaZlebelia gamomdinareobdes gamsxviseblis araufleba-

mosileba, magram mas SecdomiT miaCnia, rom gamsxvisebeli nivTis mes-

akuTrea. aseTi Secdoma gamoiwvevs SemZenis arakeTilsindisierebas 

mxolod im SemTxvevaSi, rodesac Secdoma uxeSi gaufrTxileblobis 

Sedegia. 

aseve, arakeTilsindisieria SemZeni, rodesac mas `unda scodnoda, 

rom gamsxvisebeli ar iyo mesakuTre~. martivi gaufrTxilebloba aqar-

wylebs arakeTilsindisierebis faqts. rTuli sakiTxia uxeS da mar-

tiv gaufrTxileblobas Soris mijnis gavleba. piri moqmedebs uxeSi 

gaufrTxileblobiT, rodesac igi, konkretul SemTxvevaSi, yurad-

Rebis miRma tovebs im garemoebebs, romlebzec TiToeuli adamia-

ni gaamaxvilebda yuradRebas. maSasadame, uxeSi gaufrTxileblobis 

SemTxvevaSi, piri gansakuTrebiT uxeSad arRvevs samoqalaqo brunvis 

windaxedulebis normas. normis aseTi ganmartebac tovebs Sefasebis 

sivrces. uxeSi gaufrTxileblobiT moqmedebs piri, Tu igi gamsxvise-

blis sakuTrebis uflebas arsebulad miiCnevs im SemTxvevaSi, rodes-

ac nebismieri adamiani eWvs Seitanda.2 amasTan, uxeSi gaufrTxileb-

lobiT moqmedebs piri im SemTxvevaSic, rodesac igi ar gamoikvlevs 

gamsxviseblis uflebamosilebas maSin, roca mocemulia saeWvo ga-

remoebebi. zogadad, dauSvebelia SemZenisaTvis gamokvlevis valde-

bulebis dakisreba, Tu ar aris mocemuli saeWvo garemoebebi. magali-

Tad, gamyidveli moqmedebs iuridiuli piris saxeliT, magram SemZeni 

ar gamoikvlevs piris uflebamosilebas.

amasTan, ar arsebobs empiriuli debuleba, rom saqoneli gamsxvi-

seblis mier pirobadebuli sakuTrebis uflebiT aris mopovebuli. 

kanonis mizania keTilsindisieri SemZenis dacva da, rogorc wesi, misi 

keTilsindisiereba ivaraudeba.3 SemZenisaTvis gamsxviseblis sakuTre-

bis Sesaxeb gamokvlevis mkacri valdebulebis dakisreba winaaRmdego-

baSi iqneboda kanonis mizanTan da gamoiwvevda calmxrivad saqonlis 

mesakuTris dacvas SemZenis interesebis sazianod.

zogadad, samoqalaqo brunvis windaxedulebis normis masStabis 

gansazRvra damokidebulia konkretuli SemTxvevis faqtobriv gare-

moebebze. rogorc wesi, windaxedulebis valdebulebis xarisxi ufro 

maRalia mewarme subieqtisaTvis, vidre rigiTi moqalaqisaTvis.4 Tu 

piri savaWro obieqtSi yidulobs wigns, mas windaxedulebis naklebi 

valdebuleba aqvs, vidre im pirs, romelic quCaSi ucnobi adamia-

nisagan Zvirfas nivTs yidulobs. igive iTqmis xelovnebis nimuSebis 

SeZenaze, radgan maTi gasxviseba yoveldRiuri cxovrebiseuli gasx-

visebisgan mniSvnelovnad gamoirCeva da, Sesabamisad, SemZens meti 

yuradRebis gamoCena evaleba sakuTrebis gamokvlevis Sesaxeb. meora-

2  BGH NJW 61, 777.
3 Wieling, Sachenrecht, 5. Aufl ., 2007, S. 120.
4 Oechsler, in MüKo BGB, 6. Aufl ., 2013, § 932, Rn. 50.
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di avtomobilis nasyidobis SemTxvevaSi, saeWvod CaiTvleba is gare-

moeba, Tu gamyidveli ar flobs avtomobilis saregistracio mowmo-

bas, an igi sxva piris saxelzea gacemuli. Tu SemZeni aseT garemoebas 

uyuradRebod tovebs da ar gamoikvlevs mas, maSin misi qmedeba SeiZ-

leba Sefasdes uxeS gaufrTxileblobad.

4. keTilsindisierebis faqtis momenti da mtkicebis tvirTi

187 I 2 muxlis Tanaxmad, keTilsindisierebis faqti unda arsebobdes 

nivTis gadacemamde. vinaidan nivTis gadacema xorcieldeba mxareTa 

SeTanxmebis Semdeg, gadamwyveti mniSvneloba eniWeba nivTze SemZenis 

mier mflobelobis mopovebas. im SemTxvevaSi, Tu nivTze SemZenis mier 

mflobelobis mopoveba droSi win uswrebs mxareTa SeTanxmebas (ma-

galiTad, `brevi manu tradi  o~), maSin keTilsindisierebis faqtis dad-

genisaTvis mniSvneloba unda mieniWos mxareTa SeTanxmebis moments.5 

samoqalaqo kodeqsis Tanaxmad, gamoricxulia nivTze sakuTrebis uf-

lebis keTilsindisieri SeZena 186 II muxlis III alternativis mixedviT 

(`mesakuTris mier SemZenisaTvis mesame pirisagan mflobelobis moTxo-

vnis uflebis miniWeba~).

Tu nivTze sakuTrebis gadacema pirobadebiT ganxorcielda, SemZe-

nis keTilsindisierebis faqti unda arsebobdes ara sakuTrebis gada-

cemis Sesaxeb mxareTa Soris SeTanxmebis momentSi, aramed sakuTrebis 

gadacemis bolo qmedebis ganxorcielebis momentSi (mxareTa SeTanx-

meba da nivTis gadacema) da SemZenis mier sakuTrebis mopovebas xels 

ar SeuSlis is garemoeba, rom pirobis dadgomis momentSi SemZeni 

arakeTilsindisieri gaxda. 

zogadad, rogorc wesi, nivTis SemZenma ar unda daamtkicos Ta-

visi keTilsindisiereba. piri, romelic sadavos xdis moZrav nivTze 

sakuTrebis keTilsindisier SeZenas, valdebulia, daamtkicos SemZe-

nis arakeTilsindisiereba. rogorc wesi, SemZenis keTilsindisiereba 

ivaraudeba. mtkicebis tvirTis es wesi gamomdinareobs 187-e muxli-

dan, romelic keTilsindisierebis faqts ar miuTiTebs, rogorc sa-

kuTrebis mopovebis Semadgenlobis niSans, aramed, muxlis mixedviT, 

SemZenis arakeTilsindisierebis faqti aris sakuTrebis SeZenis damabr-

kolebeli garemoeba.

III. 187 II muxlis winapirobebi

1. normis mizani

normis II nawili aris pirveli nawilis gamonaklisi norma. igi 

efuZneba kanonmdeblis warmodgenas, mieRwia kompromisisTvis nivTis 

5 Wieling, Sachenrecht, 5. Aufl ., 2007, S. 121.
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mesakuTris interesebsa da SemZenis keTilsindisierebas Soris. nor-

mis II nawilis pirveli winadadebis mixedviT, mesame piris mier moZrav 

nivTze sakuTrebis keTilsindisieri SeZena gamoricxulia, Tu mesaku-

Trem nivTze mflobeloba misi nebis sawinaaRmdegod dakarga, an Sem-

Zenma nivTi usasyidlod miiRo. Tu nivTis mesakuTre sxva pirs nivTze 

mflobelobas gadascems, maSin igi nakleb dacvas imsaxurebs, radgan, 

aseT SemTxvevaSi, igi nivTis mflobelis mimarT ndobas gamoxatavs da 

mflobelis mier nivTis gasxvisebis risks eweva. mtkicebis tvirTis 

ganawilebis TvalsazrisiT, kanonma es mosazreba gamoxata rogorc 

mesakuTris mier dasamtkicebeli gamonaklisi garemoeba. normis II na-

wilis me-2 winadadeba ki, Tavis mxriv, aris pirveli nawilis gamona-

klisi norma da iTvaliswinebs samoqalaqo brunvis gansakuTrebul 

interesebs.

2. nivTis gasvla mesakuTris mflobelobidan

nivTis gasvla mesakuTris mflobelobidan niSnavs, rom mesaku-

Trem dakarga nivTze pirdapiri an arapirdapiri mflobeloba. norma 

calsaxad miuTiTebs, rom nivTis mflobelobidan gasvla mesakuTris 

nebis sawinaaRmdegod unda ganxorcieldes. ara aqvs mniSvneloba im 

garemoebas, Tu ra gziT ganxorcielda mflobelobidan gasvla (da-

kargva, moparva, sxvagvarad gasvla an SemZenis mier usasyidlod mi-

Reba). `mesakuTris neba~ ar niSnavs garigebisaTvis aucilebel nebas, 

aramed igi aris piris bunebrivi neba.6 Sesabamisad, ara aqvs mniSv-

neloba im garemoebas, aris Tu ara nivTis mesakuTre qmedunariani. 

mesakuTris bunebrivi nebis sawinaaRmdegod nivTis mflobelobidan 

gasvla gamoiwvevs nivTis SemZenis arakeTilsindisierebas. aRniSnu-

lidan kanonzomierad gamomdinareobs, rom SecdomiT an motyuebiT 

nivTis mesakuTris mflobelobidan gasvla ar iwvevs SemZenis ara-

keTilsindisierebas, radgan mflobelobis dakargvis neba, rogorc 

piris bunebrivi neba, ar SeiZleba Secilebul iqnes. sxvagvarad unda 

Sefasdes is SemTxvevebi, rodesac mesakuTre kargavs nivTze mflo-

belobas iZulebis gamo. mesakuTris bunebrivi nebis sawinaaRmdegod 

CaiTvleba mis mier mflobelobis dakargva da SemZeni ver iqneba ke-

Tilsindisieri, Tu mflobelobis dakargva ganxorcielda Zalado-

bis an muqaris gamoyenebiT.7 187 II muxli gamoiyeneba im SemTxvevaSic, 

rodesac nivTze mflobeloba erT-erTma Tanamflobelma misi nebis 

sawinaaRmdegod dakarga. magaliTad, Tu erT-erTma meuRlem meore 

meuRlis nebis sawinaaRmdegod nivTi TanasakuTrebaSi arsebuli bin-

idan gaitana. garda amisa, im SemTxvevaSi, rodesac piri, romelic ar 

aris memkvidre, magram daeufleba samkvidro qonebas, mis mier miRe-

6 Oechsler, in MüKo BGB, 6. Aufl ., 2013, § 935, Rn. 6.
7 Oechsler, iqve, Rn. 7.
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buli nivTi CaiTvleba memkvidris nebis sawinaaRmdegod misi mflo-

belobidan gasulad, radgan memkvidris mflobeloba fiqtiuria da 

157-e muxlis mizania, daicvas samkvidro qoneba.

187 II muxli gamoiyeneba aseve im SemTxvevebze, rodesac mesaku-

Trem nivTi mflobelobaSi gadasca sxva pirs droebiT gansazRvruli 

samarTlebrivi urTierTobis safuZvelze, 155 III muxlis Tanaxmad da 

pirdapiri mflobeli kargavs sakuTrebas misi nebis sawinaaRmdegod. 

es daskvna gamomdinareobs im principidan, romelic safuZvlad udevs 

normas: Tu mesakuTrem nivTi gadasca sxva pirs (pirdapiri mflobeli) 

samarTlebrivi urTierTobis safuZvelze, maSin pirdapiri mflobe-

lis mier mesame pirze Tavisufali nebis safuZvelze nivTis gasxvi-

sebiT ugulebelyofs mesakuTris ndobas. Sesabamisad, am SemTxveva-

Si, SesaZlebelia nivTis keTilsindisieri SeZena. mesakuTris ndobis 

ugulebelyofa ar arsebobs, Tu pirdapiri mflobeli misi nebis sa-

winaaRmdegod dakargavs nivTze mflobelobas da, Sesabamisad, SeuZ-

lebelia nivTis keTilsindisieri SeZena. 187 II muxli ar gamoiyeneba, 

rodesac nivTis mesakuTre ar aris pirdapiri an arapirdapiri mflo-

beli. aseT SemTxvevaSi unda dadgindes is garemoeba, Tu ra gziT ga-

vida nivTi mesakuTris mflobelobidan. magaliTad, Tu mesakuTresa 

da SemZens Soris arsebuli garigeba ar aris samarTlebrivad namdvi-

li, da Tu nivTi SemZenis mflobelobidan misi nebis sawinaaRmdegod 

gavida, maSin nivTis keTilsindisieri SeZena SesaZlebeli unda iyos. 

aseT SemTxvevaSi upiratesoba unda mieniWos nivTis keTilsindisieri 

SemZenis interess mesakuTris interesTan mimarTebiT.

samarTlebriv problemas ar qmnis is SemTxveva, rodesac mWeri 

nivTze faqtobriv mflobelobas daamyarebs, an igi nivTs gaasxvisebs. 

aseT SemTxvevaSi unda CaiTvalos, rom nivTi mesakuTris mflobelo-

bidan misi nebis sawinaaRmdegod gavida, radgan mWers ara aqvs niv-

Tis flobis ufleba (155 II), magaliTad, Tu nivTi dasaqmebulis mier 

damsaqmeblis batonobis sferodan gatanil iqneba. am SemTxvevaSi sa-

xezea mesakuTris pirdapiri mflobelobis Sewyveta, romelsac igi pi-

radad an mWeris meSveobiT axorcielebs. aseve, 187 II muxlis Tanaxmad, 

sakuTrebis keTilsindisieri SeZena dauSvebelia, Tu SemZeni nivTs 

usasyidlod miiRebs. es efuZneba im mosazrebas, rom SemZeni ar sa-

Wiroebs dacvas, Tu man nivTi usasyidlod miiRo, magaliTad, nivTis 

mflobelisagan Cuqebis xelSekrulebis safuZvelze. 

IV. mesakuTris mflobelobidan gasuli nivTebis

keTilsindisieri SeZena

187 II 2 muxli, Tavis mxriv, aris pirveli winadadebis gamonaklisi 

norma. es mowesrigeba efuZneba im garemoebas, rom samoqalaqo brun-

vis usafrTxoebisaTvis dauSvebelia, fulsa da fasian qaRaldebze 

15
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sakuTrebis mopoveba saeWvo gaxdes nivTis SemZenisaTvis Seucnobe-

li garemoebebis gamo, magaliTad, qurdobis SemTxvevaSi. aseT SemTx-

vevebSi, samoqalaqo brunvis usafrTxoebis interess upiratesoba 

unda mieniWos nivTis mesakuTris interesTan mimarTebiT. gamomdi-

nare aqedan, sakuTrebis SeZena dauSvebelia, Tu fulis an fasiani 

qaRaldebis SemZeni arakeTilsindisieria.

187 II 2 muxlis Tanaxmad, SesaZlebelia fulisa da fasiani qaRalde-

bis keTilsindisieri SeZena. fuli aris saxelmwifos mier dadgenili 

gadaxdis erTaderTi kanonieri saSualeba (`saqarTvelos erovnuli 

bankis Sesaxeb~   saqarTvelos kanonis 34-e muxli). normis regulire-

ba moicavs rogorc banknotebs, aseve monetebs. winapiroba mxolod 

is garemoebaa, rom fuli mimoqcevaSia gaSvebuli. Sesabamisad, norma 

ar Seexeba numizmatikuri koleqciis fuls. normis Tanaxmad, SesaZ-

lebelia sawarmdgenlo fasiani qaRaldebis (magaliTad: kinoTeatris 

bileTi, samgzavro bileTi, latariis gaTamaSebis bileTi da sxv.) ke-

Tilsindisieri SeZena da igi ar vrceldeba saordero da pirad fasian 

qaRaldebze. normis regulireba vrceldeba aseve ucxour valutasa 

da ucxour sawarmdgenlo fasian qaRaldebze.8 

187 II 1 muxlSi miTiTebuli garemoebebis miuxedavad, keTilsindi-

sieri SeZena SesaZlebelia, Tu SemZenma moZravi nivTi SeiZina auqci-

onze. kanonmdeblis nebis mixedviT, nivTis auqcionze SemZenis inte-

resi saWiroebs dacvas da mas upiratesoba unda mieniWos mesakuTris 

interesebTan mimarTebiT. normis moqmedebis sfero gaurkvevelia. 

301-e_309-e muxlebiT regulirebulia auqcionis saSualebiT mxo-

lod uZravi nivTebis realizaciis wesi da pirobebi da ara moZravis. 

`saaRsrulebo warmoebaTa Sesaxeb~ da `gadaxdisuunarobis saqmiswar-

moebis Sesaxeb~ saqarTvelos kanonebis mixedviT, auqcionze moZravi 

qonebis SeZenis SemTxvevaSi, SemZeni sakuTrebas moipovebs aRsrule-

bis erovnuli biuros mier gamocemuli gankargulebis safuZvelze da 

ara garigebis safuZvelze. Sesabamisad, saaRsrulebo saqmiswarmoebis 

procesSi 187 II 2 muxli ar gamoiyeneba. amdenad, normis gamoyenebis 

sfero Seexeba mxolod kerZo auqcionis gziT moZravi nivTebis Sem-

Zens. 

V. mtkicebis tvirTi da samarTlebrivi Sedegebi

187 II 1 muxlSi gansazRvruli winapirobebis mtkicebis tvirTi ek-

isreba moZravi nivTis mesakuTres, xolo 187 II 2 muxlis SemTxvevebSi 

_ nivTis SemZens. Tu nivTi mesakuTrem dakarga, mas mohpares, an misi 

nebis winaaRmdeg sxvagvarad gavida misi mflobelobidan, rogorc 

wesi, gamoricxulia xangrZlivad nivTis keTilsindisieri SeZena. ase-

8  Bassange, in Palandt BGB Kommentar, 62. Aufl ., § 935, Rn. 10; Oechsler, in MüKo BGB, 6. Aufl ., 2013, § 935, 
Rn. 15.
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ve, moZravi nivTis meore an mesame SemZenic ver moipovebs sakuTrebas 

keTilsindisierad, garda am periodSi auqcionis gziT SeZenisa. piri, 

romelic moZrav nivTze sakuTrebas keTilsindisierad SeiZens, xde-

ba nivTis iseTive mesakuTre, rogoric im SemTxvevaSi, Tu igi nivTs 

mesakuTrisgan SeiZenda. keTilsindisieri SemZenis mier nivTis gasx-

visebis SemTxvevaSi, SemZeni sakuTrebas moipovebs uflebamosili pi-

risgan. sakuTrebis keTilsindisieri SeZena ar gulisxmobs uflebriv 

nakls. nivTis Tavdapirvel mesakuTres ar SeuZlia moiTxovos keTil-

sindisieri SemZenisagan nivTis ukan dabruneba an zianis anazRaureba. 

gamonaklisia SemZenis mier nivTis usasyidlod miRebis SemTxveva 989-e 

muxlis Tanaxmad. yvela sxva SemTxvevaSi nivTis Tavdapirvel mesaku-

Tres aqvs moTxovnis ufleba mxolod nivTis gamsxviseblis mimarT 

deliqturi an/da saxelSekrulebo normebis safuZvelze.



143

muxli 188 levan ToTlaZe

muxli 188. pirobadebuli sakuTreba

1. Tu gamsxvisebelma pirobad daTqva sakuTrebis gadasvla SemZenze 

mxolod nivTis safasuris gadaxdis Semdeg, ivaraudeba, rom sakuTreba 

gadava SemZenze safasuris srulad gadaxdis Semdeg. Tu SemZeni gaaWi-

anurebs safasuris gadaxdas, xolo gamsxvisebeli uars ityvis xelSe-

krulebaze, ukve ormxrivad ganxorcielebuli Sesruleba mxareebma 

unda daabrunon.

2. pirvel nawilSi aRniSnuli piroba Sesrulebulad iTvleba maSi-

nac, Tu gamsxvisebeli nebismieri sxva gziT, vidre safasuris gadaxdaa, 

dakmayofildeba, an Tu SemZeni miuTiTebs moTxovnis xandazmulobaze.

I. zogadi debulebebi ........................................................................ 143

1. normis mizani ........................................................................... 143

2. pirobadebuli sakuTrebis cneba da samarTlebrivi buneba ....... 144

3. normis moqmedebis sfero ....................................................... 145

II. 188 I muxlis winapirobebi ............................................................. 146

1. nasyidobis xelSekruleba ....................................................... 146

2. pirobadebuli sakuTrebis Sinaarsi....................................... 147

3. pirobadebuli sakuTrebis gankargva ..................................... 148

4. pirobadebuli sakuTrebis Sewyveta ...................................... 149

III. pirobadebuli sakuTreba saaRsrulebo da

    gadaxdisuunarobis saqmiswarmoebis procesSi ......................... 150

IV. mtkicebis tvirTi ......................................................................... 150

I. zogadi  debulebebi

1. normis mizani

gamocdilebam aCvena, rom mewarmesa da momxmarebels, xSir SemTx-

vevaSi, ara aqvT finansuri SesaZlebloba, rom nivTis SeZenisas misi 

Rirebuleba maSinve gadaixadon. mewarmem samewarmeo saqmianobisaT-

vis aucilebeli Tanxebi saqonlis gayidviT unda moizidos. bazarze 

konkurentunarianobis SenarCunebis mizniT, xSirad, mewarme iZule-

bulia, myidvels produqcia winaswar miawodos da daelodos Tanxis 

gadaxdas. produqciis miwodeba nasyidobis safasuris maSinve gadax-

dis gareSe mwarmoeblisaTvis sariskoa. am riskis Tavidan acileba 

ki SesaZlebelia pirobadebuli sakuTrebis SeTanxmebiT.1 188-e muxli 

SesaZleblobas aZlevs gamyidvels, rom myidvels gadasces mflobe-

loba nivTze, mianiWos mas nivTiT sargeblobisa da, aseve, gamyidve-

lis TanxmobiT misi gasxvisebis uflebamosileba. amis sapirispirod 

gamyidveli pirobadebuli sakuTrebis saxiT iRebs gayiduli nivTis 

1  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 166; bzekalava, pirobadebuli 

sakuTreba qarTuli da germanuli samarTlis mixedviT, gv. 13.

1
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safasuris uzrunvelyofas. marTalia, es uzrunvelyofa myidvelis 

mier nivTis safasuris gadaxdamde gamoricxavs sakuTrebis gadas-

vlas myidvelze, magram ar abrkolebs kanonis ZaliT sakuTrebis mo-

povebas nivTebis SeerTebis an Serwymis SemTxvevebSi (193_195), aseve, 

myidvelis mier mesame pirze nivTis gasxvisebiT gamyidveli dakargavs 

nivTze sakuTrebas. amisaTvis samoqalaqo brunvaSi damkvidrda e.w. 

`ganvrcobiTi~   pirobadebuli sakuTreba, romelic nivTis gasxvisebis 

Semdgom ekonomikur process uzrunvelyofs. 188-e muxli awesrigebs 

mxolod `martiv~   pirobadebul sakuTrebas.

2. pirobadebuli sakuTrebis cneba da samarTlebrivi buneba 

dogmaturi TvalsazrisiT, sakuTrebis uflebis pirobadebulo-

ba niSnavs, rom nasyidobis sagani gamyidvelis sakuTrebaSi rCeba da 

myidveli iRebs iseT samarTlebriv mdgomareobas, romelic ar war-

moadgens srul sakuTrebas. myidvelis aseT samarTlebriv mdgoma-

reobas iuridiul literaturaSi2 sruli sakuTrebis uflebis winare 

safexuri ewodeba da mas saqarTvelos samoqalaqo kodeqsi sanivTo 

uflebad ganamtkicebs. 

477-e muxlis mixedviT dadebuli nasyidobis xelSekrulebis sa-

fuZvelze, gamyidveli valdebulia, myidvels sakuTrebis ufleba 

qonebaze maSinve gadasces. nasyidobis xelSekrulebis erTi konkre-

tuli gamovlinebaa nasyidoba gadaxdis ganvadebiT (505), romlis sa-

fuZvelzec gamyidveli sakuTrebas gadascems myidvels maSinve, xolo 

myidveli uflebamosilia, nivTis safasuri nawil-nawil drois gansa-

zRvrul SualedebSi gadaixados. gamyidvelis valdebulebebi mniSv-

nelovnad gansxvavdeba pirobis gareSe dadebuli xelSekrulebisgan. 

myidvelTan dadebuli valdebulebiTsamarTlebrivi xelSekrulebis 

gamo, gamyidveli, romelic jer kidev nivTis mesakuTrea, ar aris uf-

lebamosili, gankargos igi. marTalia, gamyidvelma myidvels nivTze 

mflobeloba da pirobadebuli sakuTreba gadasca, magram misi val-

debulebaa aseve, ar ganaxorcielos iseTi qmedebebi, romlebic xels 

SeuSlis pirobis dadgomas. ra Tqma unda, gamyidvelis valdebulebad 

rCeba, myidvels gadasces sruli sakuTreba nivTze da igi Sesrule-

buli iqneba myidvelis mier 477 II muxliT gansazRvruli nasyidobis 

fasis gadaxdis SemTxvevaSi. gamomdinare aqedan, pirobadebuli saku-

Trebis warmoSobis safuZveli aris nasyidoba gadaxdis ganvadebiT, 

magram igi avtomaturad ar afuZnebs pirobadebul sakuTrebas.3 auci-

lebeli winapirobaa mxareTa SeTanxmeba, rom gamyidveli sakuTrebis 

uflebas moipovebs mxolod nivTis safasuris srulad gadaxdis Sem-

2  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 168; bzekalava, pirobadebuli 

sakuTreba qarTuli da germanuli samarTlis mixedviT, gv. 24.

3 Wanturia, iqve, 2012, gv. 169.
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deg. Sesabamisad, mniSvnelovania imis garkveva, Tu rogoria pirobis 

samarTlebrivi buneba, radgan nivTis safasuris nawil-nawil gadaxda 

ar iwvevs myidvelze sakuTrebis nawil-nawil gadacemas. igi an gadadis 

srulad myidvelze an ar gadadis. Tu pirobis daTqma Seexeba mTli-

anad nasyidobis xelSekrulebas, maSin aseTi xelSekruleba pirobis 

dadgomamde CaiTvleba meryevad baTilad, rac safuZvels daukargavs 

myidvelis valdebulebas, gadaixados nivTis safasuri nawil-nawil. 

Sesabamisad, sworia mosazreba4 imis Sesaxeb, rom piroba exeba saku-

Trebis warmoSobas da ara nasyidobis xelSekrulebas da nasyidobis 

xelSekruleba upirobod namdvilia. 188-e muxlis mixedviT, piroba-

debuli sakuTrebis arsi gamoixateba sakuTrebis uflebis gadacema-

ze pozitiuri pirobis (93) dadgomiT _ nivTis safasuris gadaxdiT. 

Teoriulad SesaZlebelia, rom mxareebma sakuTrebis gadacema nega-

tiuri pirobis (94) daTqmiT ganaxorcielon. am SemTxvevaSi myidve-

li moipovebs srul sakuTrebas, magram gaurkveveli rCeba, SeiZleba 

Tu ara daukavSirdes negatiuri pirobis dadgoma nivTis safasuris 

gadaxdas. aseTi samarTlebrivteqnikuri konstruqcia winaaRmdegob-

rivi iqneboda 188-e muxlisa. gamomdinare aqedan, saxezea gamyidve-

lisTvis uflebis dakargva gauqmebis pirobiT, xolo myidvelisTvis 

uflebis SeZena gadadebis pirobiT.5

sxva sanivTo uflebebisagan gansxvavebiT, pirobadebuli sakuTre-

ba ar aris uzrunvelyofis aqcesoruli sanivTo ufleba. magaliTad, 

gamyidvelis mier myidvelis mimarT moTxovnis mesame pirisaTvis daT-

mobis SemTxvevaSi moTxovnis SemZenze moTxovnis daTmobiT ar gada-

dis nivTze sakuTrebis ufleba. moTxovnis SemZeni moipovebs mxolod 

moTxovnis uflebas da ara nivTze sakuTrebas.

3. normis moqmedebis sfero

norma gamoiyeneba mxolod moZrav nivTebze. marTalia, norma si-

tyvasityviTi mniSvnelobiT uZrav nivTebs moqmedebis sferodan ar 

gamoricxavs, magram uZrav nivTebTan mimarTebiT pirobadebuli sa-

kuTrebis gamoyenebis sawinaaRmdegod metyvelebs teleologiuri 

da sistemuri argumentebi. kerZod, sistemuri TvalsazrisiT, 188-e 

muxli warmodgenilia moZrav nivTebze sakuTrebis gadacemis nawilSi, 

rac naTels xdis kanonmdeblis nebas, rom 188-e muxli moZrav niv-

Tebze sakuTrebis gadacemis gansakuTrebuli wesia da ara, zogadad, 

sakuTrebis uflebaze zemoqmedebisa.6 aseve, uZravi nivTis pirobade-

buli sakuTrebiT gadacema dauSvebelia, vinaidan 183-e muxli sajaro 

reestrSi sakuTrebis `pirobiT~   registracias ar icnobs. gamom-

4 Wanturia, kreditis uzrunvelyofis samarTali, gv. 172.

5 iqve.
6 bzekalava, pirobadebuli sakuTreba qarTuli da germanuli samarTlis mixedviT, gv. 33.
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dinare aqedan, dausabuTebelia 188-e muxlis gamoyeneba uZrav niv-

Tebze.7 amasTan dakavSirebiT, unda aRiniSnos, rom `sajaro reestris 

Sesaxeb~ saqarTvelos kanoniT, uZravi nivTis gasxvisebis SemTxveva-

Si, gamyidvelis interesebis dacvis mizniT, SesaZlebelia myidvelis 

valdebulebis aRniSvna, rom myidvels nivTis safasuri srulad ara 

aqvs gadaxdili. 

moZrav nivTebze pirobadebuli sakuTrebis warmoSobisaTvis da-

mabrkolebelia is garemoeba, rodesac moZravi nivTi dakavSirebulia 

uZrav nivTTan, radgan aseT SemTxvevaSi, moZravi nivTi ar SeiZleba 

iyos gansakuTrebuli sanivTo uflebebis obieqti. magaliTad, Tu mo-

Zravi nivTi dakavSirebulia uZrav nivTTan da igi, 150-e muxlis mi-

xedviT, uZravi nivTis arsebiTi Semadgeneli nawilia. Sesabamisad, im 

SemTxvevaSi, Tu moZrav nivTze arsebobda pirobadebuli sakuTreba, 

igi qarwyldeba 196-e muxlis Tanaxmad, magaliTad, Tu moxda moZra-

vi nivTis miwis nakveTTan dakavSireba (193) an moxda moZravi nivTebis 

gadamuSaveba axal moZrav nivTad (195). 

nivTebis erTobliobaze pirobadebuli sakuTrebis warmoSoba SeuZ-

lebelia sanivTo samarTalSi moqmedi specialurobis principis gamo, 

magram SesaZlebelia, rom nivTebis erTobliobis TiToeul nivTze 

warmoiSvas pirobadebuli sakuTreba; aseve, SesaZlebelia, rom piro-

badebuli sakuTreba warmoiSvas sasaqonlo sawyobSi arsebul saqo-

nelze mTlianad, Tu igi sawyobSi arsebul yvela nivTze gavrceldeba, 

magram gamyidvelis uzrunvelyofas safrTxe eqmneba im SemTxvevaSi, 

Tu man myidvels sawyobSi arsebuli nivTebis gayidvis uflebamosi-

leba winaswari TanxmobiT mianiWa (100), an moxda nivTebis keTilsin-

disieri SeZena (187).8

II. 188 I muxlis winapirobebi

1. nasyidobis xelSekruleba

pirobadebuli sakuTrebis warmoSoba da Zalmosileba damokide-

bulia valdebulebiTsamarTlebrivi garigebis namdvilobaze. saku-

Trebis gadacema damokidebulia nasyidobis sagnis safasuris sruli 

gadaxdis pirobaze da igi ar dadgeba, Tu gamyidvelis moTxovna safa-

suris gadaxdis Taobaze xelSekrulebis baTilobis gamo ar warmoiS-

va, an igi baTilia Secilebis gamo da sxv. rogorc wesi, 188-e muxli 

gamoiyeneba nasyidobis xelSekrulebis mimarT. es gamomdinareobs 

normis gansazRvrebidan (`Tu gamsxvisebelma pirobad daTqva saku-

Trebis gadasvla SemZenze~). aseve, 629 II muxlis Tanaxmad, Tu menarde 

7  saqarTvelos uzenaesi sasamarTlos 2012 wlis 27 martis # as-1300-1320-2011 ga daw-

yvetileba.

8 Westermann, in MüKo BGB, 6. Aufl ., 2013, § 449, Rn. 9.

6
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nivTs daamzadebs Tavis mier SeZenili masaliT da Tu damzadebulia 

gvarovnuli nivTi, maSin gamoiyeneba nasyidobis wesebi. Sesabamisad, 

menardis mier damzadebul nivTze SeiZleba menardis sasargeblod 

SeTanxmebul iqnes pirobadebuli sakuTreba, 188-e muxlis mixedviT. 

477-e muxlis safuZvelze dadebuli nasyidobis xelSekrulebis 

SemTxvevaSi, rogorc wesi, mxareebma valdebulebebi maSinve unda 

Seasrulon. pirobadebuli sakuTrebiT nasyidobis xelSekruleba ki 

Seicavs gamyidvelisa da myidvelis modificirebul valdebulebebs: 

nasyidobis fasis dauyovnebliv gadaxdis valdebuleba gardaiqmne-

ba myidvelis mier nasyidobis fasis nawil-nawil gadaxdis momaval 

valdebulebad. xolo gamyidvelis valdebuleba maSinve sakuTrebis 

gadacemis Sesaxeb myidvelis mier nasyidobis fasis sruli gadaxdiT 

warmoiSoba. Sesabamisad, iuridiul literaturaSi9 pirobadebuli sa-

kuTrebis valdebulebiTsamarTlebriv safuZvlad ganvadebiT nasyi-

dobis xelSekruleba (505) miiCneva, romelic 477-e muxlisgan swored 

imiT gansxvavdeba, rom igi ar uwesebs gamyidvels maSinve sakuTrebis 

gadacemis valdebulebas. Tumca ganvadebiT nasyidobis xelSekru-

leba avtomaturad ar warmoSobs pirobadebul sakuTrebas. mxareebs 

SeuZliaT, 505-e muxlis safuZvelze dadon xelSekruleba pirobade-

buli sakuTrebis daTqmis gareSe. am SemTxvevaSi, myidveli gaxdeba 

nivTis mesakuTre da mxolod myidvelis mier nivTis safasuris gadax-

dis valdebuleba iqneba drois gansazRvrul SualedebSi Sesasru-

lebeli. Sesabamisad, Tu mxareebi gamoxataven nebas pirobadebuli 

sakuTrebis Sesaxeb, maSin ganvadebis Taobaze nasyidobis dadebisas 

xazgasmiT unda aRiniSnos, rom gamyidveli sakuTrebis uflebas myid-

vels mxolod nivTis safasuris srulad gadaxdis Semdeg gadascems. 

im SemTxvevaSi, Tu pirobadebuli sakuTrebis daTqma xelSekrule-

bis standartul pirobebSi aris gaformebuli, maSin mniSvnelovania 

standartuli pirobebis Sesabamisoba 342-e_348-e muxlebTan.10 aseve, 

mxareTa dispozicias ganekuTvneba pirobadebuli sakuTrebis SeTanx-

meba xelSekrulebis dadebis Semdeg. am SemTxvevaSi pirobis daTqma-

Si mocemulia nasyidobis xelSekrulebis cvlilebac, rac gamoiwvevs 

myidvelis mier gamyidvelze sruli sakuTrebis uflebis gadacemas 

da igi mxolod nivTis pirobadebuli mesakuTre gaxdeba.

2. pirobadebuli sakuTrebis Sinaarsi

pirobadebuli sakuTrebis gadacemis miuxedavad, gamyidveli rCeba 

nivTis mesakuTre, aseve arapirdapiri mflobelic. myidveli moipovebs 

pirdapir mflobelobas (155 I, III) nivTze da amis Sedegad myidvelisT-

9  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 169; bzekalava, pirobadebuli 

sakuTreba qarTuli da germanuli samarTlis mixedviT, gv. 30.

10  Wanturia, iqve, 2012, gv. 169.

9
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vis garantirebulia mflobelobiTi dacva,11 igi daculia gamyidvelis 

mier pirobis dadgomamde nebismieri qmedebis ganxorcielebisagan, 

romelmac SeiZleba xeli SeuSalos gamyidvelis mier valdebulebis 

Sesrulebas, an daabrkolos pirobis dadgoma. xelSekrulebis arse-

bobis ganmavlobaSi gamyidvelisTvis SezRudulia vindikaciis ufle-

ba, vinaidan myidvels aqvs nivTis flobis ufleba. im SemTxvevaSi, Tu 

myidveli nivTis safasuris gadaxdis vadas gadaacilebs, maSin gamyid-

vels SeuZlia, zogadi wesebis Tanaxmad, uari Tqvas xelSekrulebaze 

(188 I, 352, 505-508), rac gamoiwvevs mxareTa ormxriv restitucias.

marTalia, myidvels ar SeuZlia, aukrZalos gamyidvels nivTis 

mesame pirze gasxviseba, magram gasxvisebis SemTxvevaSi, mesame piri 

moipovebs sakuTrebas nivTze, romelic datvirTuli iqneba Tavda-

pirveli myidvelis pirobadebuli sakuTrebis uflebiT, da igi nivTis 

safasuris srulad gadaxdiT avtomaturad moipovebs srul sakuTre-

bas.

3. pirobadebuli sakuTrebis gankargva

pirobadebuli sakuTrebis gankargva xdeba imave wesebis mixedviT, 

rogorc nivTze sakuTrebis uflebisa. swored esaa pirobadebuli sa-

kuTrebis ekonomikuri mniSvneloba, rom am gziT SesaZlebelia misi 

finansurad gamoyeneba.

myidvels SeuZlia, gaasxvisos pirobadebuli sakuTreba 186-e 

muxlis mixedviT. Tu myidveli gaasxvisebs nivTs ise, rom igi ar miu-

TiTebs pirobadebuli sakuTrebis Sesaxeb, maSin igi gankargavs mas, 

rogorc arauflebamosili piri da, Sesabamisad, mesame pirs SeuZlia, 

SeiZinos nivTze sakuTreba keTilsindisierad, 187-e muxlis mixedviT, 

rac, amave dros, gamoiwvevs pirobadebuli sakuTrebis Sewyvetas. ase-

ve, myidvels SeuZlia pirobadebuli sakuTrebis keTilsindisierad 

SeZena 187-e muxlis mixedviT, Tu, ra Tqma unda, ar arsebobs 187 II 

muxlis damabrkolebeli garemoebebi. sadavo12 sakiTxia, Tu ramde-

nad aris SesaZlebeli pirobadebuli sakuTrebis keTilsindisierad 

SeZena im SemTxvevaSi, rodesac nivTze arsebobs pirobadebuli sa-

kuTreba, magram ganmkargavi piri ar aris misi mflobeli, magali-

Tad, Tu pirobadebuli sakuTrebis Tavdapirveli myidveli aTxovebs 

nivTs sxva pirs (monaTxovre), romelic, Tavis mxriv, pirobadebuli 

sakuTrebis daTqmiT gaasxvisebs nivTs mesame pirze. am SemTxvevaSi 

mesame piri moipovebs pirobadebul sakuTrebas keTilsindisierad, 

radgan nivTis gamnaTxovrebels (Tavdapirveli pirobadebuli saku-

Trebis myidveli) nivTi rom gaesxvisebina rogorc mesakuTres, mesame 

piri gaxdeboda keTilsindiseri SemZeni. Sesabamisad, ar arsebobs sa-

11  iqve, gv. 172.
12 Wieling, Sachenrecht, 5. Aufl ., 2007, S. 247; Westermann, in MüKo BGB, 6. Aufl ., 2013, § 449, Rn. 64.

11
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marTlebrivi safuZveli, rom mesame piris mier pirobadebuli saku-

Trebis keTilsindisieri SeZena eWvqveS dadges. vinaidan, samoqalaqo 

kodeqsis mixedviT, SesaZlebelia sanivTo uflebebis keTilsindisie-

ri SeZena, Tu myidveli keTilsindisieria, nivTi ar aris moparuli an 

sxvagvarad gasuli mesakuTris nebis sawinaaRmdegod misi mflobelo-

bidan da mflobeloba gamsxviseblis legitimaciaze miuTiTebs. Sem-

Zenis keTilsindisierebis faqti unda arsebobdes nivTis gadacemamde 

da ara pirobis dadgomis momentisaTvis. gabatonebuli Sexedulebis13 

Tanaxmad, nivTis safasuris gadaxdis Sedegad, sakuTreba pirdapir 

gadadis mesakuTridan mesame pirze da ara Tavdapirveli pirobade-

buli sakuTrebis myidvelisa da monaTxovris meSveobiT, romlebic 

nivTze sakuTrebas verc `iuridiul wamSi~ moipoveben. 

sxva SemTxvevebSi, pirobadebuli sakuTreba, iseve rogorc saku-

Treba, SesaZlebelia, datvirTuli iyos sanivTo uflebiT, Tu igi ad-

rindeli mflobelobis periodSi warmoiSva. nivTis safasuris gadax-

dis Semdeg sanivTo ufleba gavrceldeba sakuTrebaze.

4. pirobadebuli sakuTrebis Sewyveta

pirobadebuli sakuTreba SeiZleba Sewydes mxareTa SeTanxmebiT an 

garigebis Secilebis SemTxvevaSi. mxareTa SeTanxmebiT xelSekrule-

bis Sewyvetis SemTxvevaSi, nivTis safasuris gadaxdis piroba aRar 

dadgeba. amis Sedegad, gamyidvelis sakuTreba SeuzRudavad arse-

bobs da myidveli kargavs nivTze mflobelobis uflebas. sxva mxriv, 

gamyidvelis mier pirobadebul sakuTrebaze uaris Tqma gamoiwvevs 

mxolod pirobis gauqmebas da myidveli nivTze srul sakuTrebas moi-

povebs. sadavo sakiTxia, Tu ramdenad aris SesaZlebeli gamyidvelis 

mier calmxrivad uaris Tqma.14 nivTis safasuris srulad gadaxdis 

SemTxvevaSi, pirobadebuli sakuTreba gadaiqceva myidvelis srul 

sakuTrebad ex nunc ZaliT. Tu myidveli gadaixdis nivTis safasurs 

vadis gadacilebis periodSi, maSin piroba mainc Sesrulebulad CaiT-

vleba.15

sxva SemTxvevebSi, pirobadebuli sakuTreba, iseve rogorc saku-

Treba, SesaZlebelia datvirTuli iyos sanivTo uflebiT, Tu igi ad-

rindeli mflobelobis periodSi warmoiSva. nivTis safasuris gadax-

dis Semdeg sanivTo ufleba gavrceldeba sakuTrebaze.

13 Wieling, Sachenrecht, 5. Aufl ., 2007, S. 249.
14 Westermann, in MüKo BGB, 6. Aufl ., 2013, § 449, Rn. 22.
15 iqve, Rn. 23.
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III. pirobadebuli sakuTreba saaRsrulebo da gadaxdisuunarobis 

saqmiswarmoebis procesSi

Tu pirobadebuli sakuTrebis myidvelis qonebaze mimdinareobs 

saaRsrulebo warmoeba, maSin gamyidvelisaTvis aRmasruleblis qme-

deba aris sakuTrebis xelyofa, 172 II muxlis mixedviT. am SemTxvevaSi 

gamyidveli uflebamosilia, mimarTos sasamarTlos sarCeliT, qone-

bis yadaRisagan gaTavisuflebis moTxovniT. aseve, Tu gamyidveli wa-

radgens qonebaze sakuTrebis uflebis damadasturebel dokuments, 

aRmasrulebeli, kreditoris Tanxmobis SemTxvevaSi, uflebamosi-

lia, es qoneba amoricxos qonebis aRwerisa da dayadaRebis aqtidan 

(`saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos kanonis 40 VI muxli).

analogiurad gadawydeba SemTxvevebi gadaxdisuunarobis saqmis-

warmoebis procesSi. myidvelis gadaxdisuunarobisas gamyidvels, 

rogorc nivTis mesakuTres, SeuZlia, moiTxovos nivTis sameurveo 

qonebidan amoricxva. xolo Tu gamyidvelis qonebaze mimdinareobs 

gadaxdisuunarobis saqmiswarmoeba, myidvels SeuZlia, gakotrebis 

mmarTvelisaTvis nivTis safasuris srulad gadaxdiT moipovos sa-

kuTreba. winaaRmdeg SemTxvevaSi, gakotrebis mmarTveli uflebamosi-

lia, uari Tqvas xelSekrulebaze da nivTi CarTos sameurveo qonebis 

nusxaSi.16 

IV. mtkicebis tvirTi

mtkicebis tvirTi ganisazRvreba zogadi wesebis mixedviT. piri, 

romelic miuTiTebs, rom igi nivTs pirobadebuli sakuTrebis ufle-

biT flobs, valdebulia, daamtkicos es garemoeba. myidvelis valde-

bulebaa, daamtkicos aseve, rom nivTis safasuri gadaxdilia da mas 

nivTze sruli sakuTreba aqvs. 

 

16 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 177-179.

17
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muxli 189. sakuTrebis gadacema fasiani qaRaldebis meSveobiT

Tu SemZenze sakuTrebis gadasvlisTvis nivTis gadacemis sanacvlod 

aucilebelia fasiani qaRaldis gadacema, sakuTreba gadasulad iTvle-

ba im momentidan, roca gamsxvisebeli SemZens gadascems fasian qaRalds.

I. zogadi  debulebebi

normis mizania fasiani qaRaldebis meSveobiT, nivTis mflobelo-

baSi gadacemis sanacvlod, sakuTrebis uflebis gadacema. norma 186 II 

muxlis ganvrcobiTi debulebaa.

II. normis winapirobebi

normis mixedviT, sakuTreba nivTze gadasulad iTvleba im moment-

Si, rodesac gamyidveli myidvels fasian qaRalds gadascems nivTis 

mflobelobaSi gadacemis sanacvlod. normis mixedviT, fasiani qa-

Raldia is, romelic aRniSnavs nivTze sakuTrebis uflebas. aseT fa-

sian qaRalds ganekuTvneba, magaliTad, saordero sasawyobo mowmo-

ba, 788-e muxlis mixedviT, romelsac saqonlis miRebisas Semnaxveli 

gadascems mimbarebels. normis Tanaxmad, mowmobis gadacema mesame 

pirze indosamentis meSveobiT (791) aris nivTze mflobelobis gada-

cema. fasiani qaRaldia, aseve, gadazidvis xelSekrulebis dadebisas 

gacemuli zednadebi (konosamenti), 673-e muxlis mixedviT.

1

2
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muxli 190. sakuTrebis SeZena upatrono moZrav nivTze

1. Tu piri mflobelobaSi iRebs upatrono moZrav nivTs, igi iZens sa-

kuTrebas nivTze, Tuki misi miTviseba kanoniT ar aris akrZaluli, an Tu 

miTvisebiT ar aris darRveuli im piris uflebebi, romelsac am nivTis 

miTvisebis ufleba hqonda.

2. moZravi nivTi upatronod iTvleba, Tuki uwindeli mesakuTre sa-

kuTrebaze uaris Tqmis mizniT nivTis mflobelobas miatovebs.

I. zogadi debulebebi ........................................................................ 152

II. normis Semadgenloba .................................................................... 152

1. moZravi nivTi ........................................................................... 152

2. upatrono nivTi ....................................................................... 152

3. nivTis mflobelobaSi miReba ................................................. 153

4. nivTis miTvisebis akrZalva .................................................... 153

III. samarTlebrivi Sedegebi .............................................................. 154

I. zogadi  debulebebi

190-e muxlis mixedviT, moZrav nivTze sakuTrebis uflebis mopo-

veba xorcieldeba kanonis safuZvelze da ara garigebis safuZvelze. 

nivTze sakuTrebis SemZeni xdeba nivTis mesakuTre ara nebis gamo-

vlenis, aramed kanonis safuZvelze. normis praqtikuli daniSnuleba 

umniSvneloa imis gamo, rom specialuri kanonmdeblobiT regulire-

bulia moZravi nivTebis sakuTrebaSi miRebisa da miTvisebis Semadgen-

lobebi. miTvisebis qmedebis ganxorcielebisaTvis sakmarisia piris 

bunebrivi neba da ara garigebis dadebisaTvis aucilebeli neba. Ses-

abamisad, moZravi nivTis miTviseba SeuZlia qmeduunaro pirsac.

II. normis Semadgenloba

normis sakanonmdeblo Semadgenlobis mixedviT, pirma upatrono 

moZrav nivTze unda daamyaros mflobeloba da nivTis miTviseba ar 

unda iyos kanoniT akrZaluli an miTvisebiT ar unda dairRves im pi-

ris uflebebi, romelsac aqvs nivTis miTvisebis ufleba.

1. moZravi nivTi

norma gamoiyeneba mxolod moZravi nivTis miTvisebis SemTxvevebze. 

moZravi nivTis problematuri SemTxvevebis Sesaxeb ix. 148-e muxli.

2. upatrono nivTi

nivTi, am muxlis gagebiT, aris upatrono, Tu igi samarTlis sub-

1

2

3
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5

6

7

ieqtis sakuTreba ar aris. upatrono nivTi unda ganvasxvaoT dakar-

guli nivTisgan (191). dakargul nivTze arsebobs sakuTrebis ufleba, 

xolo upatrono nivTi aravis sakuTreba ar aris. Sesabamisad, upa-

trono nivTze ar gavrceldeba 191-e muxli. upatrono nivTis cne-

ba moicavs or gansakuTrebul SemTxvevas. nivTi upatrono SeiZleba 

iyos misi warmoSobis momentidan, magaliTad, bunebriv garemoSi Ta-

visuflad mobinadre cxovelebi, xolo sxva SemTxvevaSi _ mesakuTris 

mier mflobelobis mitovebiT. upatrono nivTi ar aris ganZi. ro-

gorc wesi, am SemTxvevaSi, SeuZlebelia mesakuTris dadgena. ganZis 

povnis samarTlebrivi Sedegebi sakuTrebis kanonismieri mopovebis 

gansakuTrebuli Semadgenlobaa.

190 II muxlis mixedviT, moZravi nivTi upatronod iTvleba, Tuki 

uwindeli mesakuTre, sakuTrebaze uaris Tqmis mizniT, nivTis mflo-

belobas miatovebs. Tu mesakuTre nivTs ar flobs, maSin sakuTrebaze 

uaris Tqmad CaiTvleba Sesabamisi nebis gamovlenac. iuridiul lite-

raturaSi gabatonebuli Sexedulebis Tanaxmad, aseTi nebis gamovle-

na ar saWiroebs meore mxaris mier miRebas,1 sakuTrebaze uaris Tqmis 

nebis gamovlena Seexeba ZiriTadi uflebis sagarantio funqcias da, 

Sesabamisad, saeWvoobisas, mesakuTre uars ar ambobs sakuTrebaze.2 sa-

kuTrebaze uaris Tqma aris gankargviTi garigeba da, Sesabamisad, auci-

lebeli winapirobaa nebis gamomvlenis uflebamosileba da, rogorc 

wesi, masze gamoiyeneba garigebis namdvilobis wesebi. magaliTad, im 

SemTxvevaSi, Tu mesakuTre SecdomiT uars ambobs moZravi nivTis sa-

kuTrebaze, maSin mas SeuZlia, sacilo gaxados nebis gamovlena. 190 II 

muxlis SemTxvevaSi mesakuTrem srulad da xangrZlivad unda miato-

vos nivTze mflobeloba 155-e muxlis gagebiT.

 

3. nivTis mflobelobaSi miReba

piris mier nivTis mflobelobaSi miReba niSnavs moZrav nivTze 

faqtobrivi batonobis nebiT damyarebas (155 I). faqtobrivi batono-

bis damyareba niSnavs mflobelobis ganxorcielebas mWeris (155 II) an 

pirdapiri mflobelis (155 III) meSveobiT. moZrav nivTze sakuTrebis 

mitovebisagan gansxvavebiT, nivTis mflobelobaSi miReba SeuZliaT 

qmeduunaro an SezRudulad qmedunarian pirebsac.

4. nivTis miTvisebis akrZalva

190 I muxlis mixedviT, moZrav nivTze piris sakuTreba ar war-

moiSoba, Tu nivTis miTviseba kanoniT akrZaluli iyo, an miTvisebiT 

irRveva im piris uflebebi, visac nivTis miTvisebis ufleba hqonda. 

1 Oechsler, in MüKo BGB, 6. Aufl ., 2013, § 959, Rn. 3.
2 iqve.
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maSasadame, kanonis akrZalva miTvisebis sawinaaRmdegod unda iyos 

mimarTuli. magaliTad, nadiroba, anu gareuli cxovelebiT speci-

aluri sargeblobis forma, dasaSvebia mxolod licenziis safuZvel-

ze (`cxovelTa samyaros Sesaxeb~ saqarTvelos kanonis 28-e muxli); 

aseve, kanonmdeblobiT dadgenilia nadirobisas nebadarTuli cxo-

velTa samyaros obieqtebi, maTi saxeobebis mixedviT mopovebis wese-

bi, vadebi da mopovebisaTvis daSvebuli iaraRisa da mowyobilobebis 

CamonaTvali (saqarTvelos garemosa da bunebrivi resursebis dacvis 

ministris 2013 wlis 27 dekembris #95 brZaneba). Sesabamisad, kanonm-

deblobiT dadgenili wesebis sawinaaRmdegod nadirobiT mopovebul 

nivTebze gamoricxulia sakuTrebis mopoveba.

III. samarTlebrivi Sedegebi

mesakuTris mier sakuTrebaze uaris TqmiT nivTi xdeba upatrono 

da SesaZlebelia sxva piris mier misi miTviseba, 190 I muxlis mixedviT. 

iuridiul literaturaSi3 gamoTqmuli mosazrebis Tanaxmad, mesakuT-

ris mier moZrav nivTze sakuTrebaze uaris Tqma ar aTavisuflebs mas pa-

suxismgeblobisagan, Tu nivTi samoqalaqo brunvis monawileebisaTvis 

safrTxis Semcvelia. Tu mesakuTres safrTxis acilebis valdebule-

ba warmoeSva, maSin igi ukve warmoSobili valdebulebis Sesrulebas 

sakuTrebaze uaris TqmiT ver aicilebs. Tu moZravi nivTi dazianda 

im periodSi, rodesac pirma sakuTrebaze uari Tqva, maSin dazianeba 

ar gamoiwvevs qmedebis ganmaxorcielebeli piris deliqtur pasuxis-

mgeblobas, radgan am SemTxvevaSi saxeze ar iqneba samarTlebrivad 

daculi sikeTe (sakuTreba), 992-e muxlis mixedviT.

pirs, romelic daeufleba upatrono moZrav nivTs, kanonmdeblis 

gadawyvetilebiT, ufleba aqvs, upatrono moZrav nivTze moipovos 

sakuTrebis damdgeni dokumenti _ sasamarTlos gadawyvetileba.4 

saqarTvelos samoqalaqo saproceso kodeqsis 337-e_341-e muxlebis 

Tanaxmad, sasamarTlo qonebis upatronod cnobis sakiTxs ganixilavs 

udavo warmoebis wesiT.

3 Oechsler, in MüKo BGB 6. Aufl ., 2013, § 959, Rn. 9.
4  SoTaZe, sanivTo samarTali, 2014, gv. 180; zoiZe, qarTuli sanivTo samarTali, 2003, gv. 

154.
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muxli 191. napovari

1. dakarguli nivTis mpovnelma dauyovnebliv unda ganucxados amis 

Sesaxeb nivTis damkargavs, mesakuTres, uflebamosil pirs, an, Tu maTi 

vinaoba ucnobia, _ policias an sxva adgilobriv organos, da gadasces 

es nivTi.

2. gancxadebis gakeTebidan erTi wlis gasvlis Semdeg mpovneli iZens 

sakuTrebas napovarze, garda im SemTxvevebisa, roca misTvis cnobili 

gaxda mesakuTre, an mesakuTris ufleba nivTze policiaSi ukve gacxade-

buli iyo. sakuTrebis uflebis mopovebasTan erTad qarwyldeba yvela 

sxva ufleba am nivTze.

3. Tu uflebamosili piri ibrunebs nivTs, mpovnels SeuZlia, mosTxo-

vos mas jildo (sapovneli) nivTis Rirebulebis xuT procentamde. gar-

da amisa, mpovnels SeuZlia, mosTxovos uflebamosil pirs an saTanado 

organos nivTis Senaxvis xarjebis anazRaureba.

4. Tu mpovneli uars ganacxadebs sakuTrebaze, kompetentur organos 

SeuZlia, erTi wlis Semdeg nivTi auqcionze gayidos da mogeba miiRos, 

an, Tu laparakia dabali Rirebulebis nivTze, usasyidlod gaasxvisos 

an gaanadguros igi.

5. Tu napovnia cxovelebi, malfuWebadi an iseTi nivTebi, romelTa 

Senaxvac did xarjebs moiTxovs, maSin erTwliani vada ar gamoiyeneba, 

xolo mesakuTres ubrundeba maTi gasxvisebiT miRebuli Tanxa.

I. zogadi debulebebi ........................................................................ 155 

II. 191 I muxlis winapirobebi ............................................................. 156

1. dakarguli nivTi ..................................................................... 156

2. nivTis povna ............................................................................. 157

III. samarTlebrivi Sedegebi .............................................................. 157

1. gancxadebisa da nivTis gadacemis valdebuleba .................. 158

2. mpovnelis mier dakargul nivTze sakuTrebis SeZena .......... 158

3. jildosa da xarjebis anazRaurebis moTxovnis ufleba ..... 159

4. mpovnelis uari nivTis sakuTrebaze ..................................... 159

5. cxovelebisa da malfuWebadi nivTebis gasxviseba ............... 160

I. zogadi debulebebi

normis mizania nivTis damkargavis qonebrivi interesebis dacva. 

normis safuZvelze warmoiSoba kanonismieri samarTlebrivi urTier-

Toba da jildos moTxovnis uflebiT qmnis gansazRvrul motivacias 

samarTlebrivi urTierTobidan gamomdinare valdebulebebis Sesas-

ruleblad. sistemuri TvalsazrisiT, napovari axlos dgas davalebis 

gareSe sxvisi saqmeebis SesrulebasTan (969-975), magram aRniSnulisgan 

gansxvavdeba imiT, rom napovaris SemTxvevaSi nivTis mpovnelis sxvi-

si saqmeebis Sesrulebis neba ar aris sakanonmdeblo Semadgenlobis 

1
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niSani: normis miznidan gamomdinare, mpovnelis valdebulebebis war-

moSoba damokidebuli ar aris mpovnelis nebasa da keTilsindisiere-

baze.1

II. 191 I muxlis winapirobebi

1. dakarguli nivTi

normis sistemuri mniSvnelobidan gamomdinare, napovaris sagania 

moZravi nivTi. nivTi dakargulia, Tu nivTze Sewyda mflobeloba da, 

amave dros, nivTi ar aris upatrono, 190-e muxlis mixedviT. 156-

e muxlis Tanaxmad, nivTze mflobeloba Sewyvetilad iTvleba, Tu 

mflobeli samudamod Tmobs nivTs an sxva gziT kargavs nivTze faq-

tobriv batonobas; mflobeloba Sewyvetilad CaiTvleba, Tu mflobe-

li nivTze faqtobriv batonobas misTvis gaucnobiereblad kargavs, 

an igi mexsierebaSi ver aRidgens nivTis mdebareobas; mflobelis ne-

bis sawinaaRmdegod nivTze faqtobrivi batonoba wydeba im SemTxveva-

Sic, Tu qurdi moparul nivTze mflobelobas miatovebs. mflobelis 

mier nivTze faqtobrivi batonobis dakargvis SemTxvevaSi, misi nebis 

winaaRmdegoba ar aris 156-e muxlis Semadgenlobis niSani da, Sesaba-

misad, igive iTqmis 191-e muxlzec; nivTze mflobeloba Sewydeba im 

SemTxvevaSic, Tu nivTis pirdapirma mflobelma (155 III) faqtobrivi 

batonoba Tavisufali nebis safuZvelze Sewyvita.

samarTlebrivi problema SeiZleba warmoiSvas im SemTxvevebSi, ro-

desac saWiroa nivTze faqtobrivi batonobis droebiTi xelSeSlis 

gamijvna mflobelobis Sewyvetisagan. gadamwyveti mniSvneloba unda 

mieniWos faqtobriv garemoebebs. Tu nivTis povna cxovrebiseuli ga-

mocdilebis mixedviT ar aris mosalodneli, maSin nivTze mflobelo-

ba ar Sewydeba.2 im SemTxvevaSi, Tu nivTi sivrcobrivad moSorebul 

adgilas mdebareobs, maSin mniSvnelovania is garemoeba, SeuZlia Tu 

ara mis mesakuTres, daamyaros nivTze faqtobrivi batonoba. magali-

Tad, mgzavrs matarebelSi darCa nivTi.

napovaris winapiroba aris, rom mesame pirs dakargul nivTze 

mflobeloba ar daumyarebia. es mniSvnelovania im SemTxvevebSi, ro-

desac mflobeli nivTs iseT sivrceSi kargavs, romelzec, zogadad, 

sivrcis mflobelis neba vrceldeba. magaliTad, marketis mflobe-

lis faqtobrivi batonobis neba marketis sivrceSi arsebul nivTeb-

ze, maT Soris im nivTebzec, romlebic klientma marketSi dakarga. 

am SemTxvevaSi, marketis sivrceSi dakargul nivTze warmoiSoba mar-

ketis mflobelis faqtobrivi batonoba. zogadad, sasamarTlo pra-

1 Oechsler, in MüKo BGB, 6. Aufl ., 2013, § 965, Rn. 1.
2 iqve, Rn. 3.
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qtika3 sivrcis mflobelis zogadi mflobelobis nebis SezRudvas 

ganixilavs im SemTxvevebSi, rodesac dakarguli nivTi sivrcis mflo-

belisaTvis arasasurveli sagania. magaliTad, dakarguli cxoveli Se-

aRwevs marketSi. Sesabamisad, aseT SemTxvevaSi marketis mflobelis 

neba dakargul nivTze ar warmoiSoba, radgan ar xdeba nivTze faq-

tobrivi batonobis nebiTi mopoveba.

ganZsa da napovars Soris arsebuli msgavsebis miuxedavad, samarT-

lebrivad gamijvna SesaZlebelia 191-e muxlis sawinaaRmdego daskvn-

idan. kerZod, napovaris SemTxvevaSi, SesaZlebelia dakarguli nivTis 

mesakuTris dadgena.

2. nivTis povna

191-e muxliT gansazRvruli samarTlebrivi urTierToba war-

moiSoba nivTis povniTa da masze faqtobrivi batonobis damyarebiT. 

mpovneli aris ara is piri, vinc dakargul nivTs pirveli aRmoaCens, 

aramed is piri, vinc masze mflobelobas daamyarebs. faqtobrivad, 

sakanonmdeblo Semadgenlobis am niSnis mniSvneloba gamoixateba mpo-

vnelis gacnobierebuli qmedebiT, rom nivTi dakarguli aris. swored 

aseTi qmedeba gamoxatavs mpovnelis mier nivTze pasuxismgeblobis 

aRebas da mxolod ase SeiZleba iqnes gagebuli sakiTxi, Tu ratom 

unda warmoiSvas nivTze mflobelobis damyarebiT mpovnelis valde-

bulebebi. 

Tu nivTze warmoiSoba Tanamflobeloba, maSin TiToeuli Tanam-

flobeli aris nivTis mpovneli. mpovnelis mier SesaZlebelia nivTze 

arapirdapiri mflobelobis damyarebac, rodesac pirdapir mflo-

bels aqvs mflobelobis neba arapirdapiri mflobelis mimarT nivTze 

faqtobrivi batonobis damyarebis momentSi. aseTi ram saxezea, Tu 

pirdapiri mflobelis mier nivTze mflobelobis damyareba mas da 

arapirdapir mflobels Soris arsebuli samarTlebrivi urTierTo-

bidan warmoSobili valdebulebaa.4 Tu pirdapiri mflobeli samarT-

lebrivi urTierTobidan warmoSobil valdebulebebs daarRvevs da 

nivTze Tavis mflobelobas daamyarebs, aseT SemTxvevaSi igi iqneba 

nivTis mpovneli. igive iTqmis mWeris (155 II) mier nivTis povnaze.

III. samarTlebrivi Sedegebi

nivTis povniTa da masze mflobelobis damyarebiT warmoiSoba mpo-

vnelis gansakuTrebuli samarTlebrivi urTierToba damkargavis mi-

marT. nivTis damkargavs aqvs nivTis dabrunebis moTxovna 191 I, 172, 

160-e muxlebis Tanaxmad. 

3 BGHZ 101, 186.
4 Oechsler, in MüKo BGB, 6. Aufl ., 2013, § 965, Rn. 11.
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1. gancxadebisa da nivTis gadacemis valdebuleba

191 I muxlis Tanaxmad, nivTis mpovnelma dauyovnebliv, e. i. bra-

leuli dayovnebis gareSe, unda ganucxados nivTis dakargvis Sesaxeb 

damkargavs, mesakuTres an uflebamosil pirs da gadasces mas nivTi. 

mpovnelis pasuxismgeblobis masStabi moicavs ganzrax da gaufrTxi-

lebel qmedebas. gancxadebis valdebulebis darRveva gamoiwvevs dam-

kargavis, mesakuTris an uflebamosili piris zianis anazRaurebis 

moTxovnis warmoSobas.

im SemTxvevaSi, Tu damkargavis, mesakuTris an uflebamosili pi-

ris vinaoba mpovnelisaTvis ucnobia, maSin igi valdebulia, acnobos 

policias an sxva adgilobriv organos. normis sityvasityviTi mniS-

vnelobidan calsaxad gamomdinareobs (`Tu maTi vinaoba ucnobia~), 

rom mpovnels ara aqvs valdebuleba, daadginos nivTis damkargavis, 

mesakuTris an uflebamosili piris vinaoba. policiis an adgilob-

rivi organos mimarT gancxadeba da gadacema unda ganxorcieldes 

dauyovnebliv.

2. mpovnelis mier dakargul nivTze sakuTrebis SeZena

191 II muxlis regulirebis mizania dakargul nivTze sanivTosa-

marTlebrivi statusis gansazRvra. mpovnelze sakuTrebis uflebis 

gadasvliT, mpovneli kargavs jildos gadacemisa da nivTze gaweuli 

xarjebis anazRaurebis moTxovnis uflebas (argumentum e contrario, 191 
III). normis mixedviT, mpovneli moipovebs sakuTrebas napovarze misi 

policiis an sxva adgilobrivi organosadmi gancxadebiT mimarTvidan 

erTi wlis Semdeg da am vadaSi mpovnelisaTvis ar unda iyos cnobili 

mesakuTris vinaoba, an dakargul nivTze mesakuTris uflebis Sesaxeb 

ar unda iyos policiaSi gacxadebuli. 191 I muxlidan gamomdinareobs, 

rom mpovnels sakuTrebis uflebis warmoSobamde ara aqvs nivTis 

flobis ufleba (`gadasces es nivTi~). 191 II Seicavs, amave dros, mt-

kicebis tvirTis ganawilebis wess: mpovnelma unda daamtkicos napo-

varisa da erTwliani vadis gasvlis Sesaxeb, xolo mesakuTrem is, rom 

mpovnelisaTvis cnobili iyo mesakuTre, an is, rom man mesakuTris 

uflebis Taobaze erTwlian vadaSi policiaSi ganacxada.

mpovneli moipovebs sakuTrebas napovarze da masze ex nunc qar-

wyldeba yvela sanivTo ufleba. vinaidan 191 I muxlis mixedviT, mpo-

vnelma unda gadasces nivTi policias an adgilobrivi mmarTvelobis 

organos, erTi wlis gasvlis Semdeg mas Sesabamisi organos mimarT 

warmoeSoba moTxovnis ufleba nivTis dabrunebis Taobaze, 191 I, 172 

muxlebis safuZvelze. 

9

10

11



159

muxli 191 levan ToTlaZe

3. jildosa da xarjebis anazRaurebis moTxovnis ufleba

191 III muxlis Tanaxmad, uflebamosili piris mier nivTis dabru-

nebis SemTxvevaSi, mpovnels uflebamosili piris mimarT warmoeSoba 

moTxovnis ufleba nivTis Rirebulebis xuT procentamde da, aseve, 

mpovnels SeuZlia, mosTxovos uflebamosil pirs an saTanado or-

ganos nivTis Senaxvis xarjebis anazRaureba. Tu uflebamosili pi-

ris mier nivTis povnis gamo dawesebuli iyo gansazRvruli Tanxa, 

maSin ganmartebis gziT unda dadgindes, CaiTvleba Tu ara kanoniT 

gansazRvruli Tanxa uflebamosili piris mier dawesebuli jildos 

TanxaSi. es sakiTxi 52-e muxlis safuZvelze unda iqnes ganmartebuli. 

rogorc wesi, mpovnels aqvs 191 III muxliT gansazRvruli nivTis Ri-

rebulebis xuTi procentis moTxovnis ufleba, Tu uflebamosili 

piris mier dawesebuli Tanxa naklebia, vidre normiT gansazRvruli 

raodenoba; im SemTxvevaSi, Tu uflebamosili piris mier dawesebuli 

Tanxa metia, vidre nivTis Rirebulebis xuTi procenti, maSin nor-

miT gansazRvruli Tanxa unda CaiTvalos uflebamosili piris mier 

dawesebuli Tanxis raodenobaSi; dabolos, Tu normiT gansazRvruli 

Tanxa da uflebamosili piris mier dawesebuli Tanxa erTi da igive 

raodenobisaa, maSin mpovnels aqvs moTxovnis ufleba 191 III muxlis 

Tanaxmad. nivTis Rirebulebis Sefasebis safuZveli aris gadacemis 

momentSi nivTis Rirebuleba, romelic mas aqvs samoqalaqo brunva-

Si.5 problematuria is SemTxvevebi, rodesac mesakuTrisaTvis nivTis 

Rirebuleba ufro metia, vidre misi samoqalaqo brunvaSi arsebuli 

Rirebuleba. es Seexeba im nivTebs, romelTa meSveobiTac SesaZlebeli 

xdeba ufro Zvirfasi nivTis floba, magaliTad, saxlis an avtomanqa-

nis gasaRebi. 191 III muxlis arsidan gamomdinare, mizanSewonili iqne-

ba, rom jildos raodenoba ganisazRvros ara napovaris (gasaRebi) an 

ufro Zvirfasi nivTis (saxli, avtomanqana) Rirebulebidan, aramed im 

xarjebidan, romelTac uflebamosili piri gawevda nivTis sabolood 

dakargvis SemTxvevaSi. magaliTad, saxlisTvis an avtomanqanisTvis 

gasaRebis Secvlis xarjebis gaweva.

normis Tanaxmad, nivTis Senaxvis xarjebis anazRaureba SeuZlia 

moiTxovos mpovnelma uflebamosili pirisgan an saTanado organo-

sagan.

4. mpovnelis uari nivTis sakuTrebaze

191 IV muxlis Tanaxmad, mesakuTre uflebamosilia, uari ganacxados 

nivTis sakuTrebaze. am SemTxvevaSi kompetentur organos SeuZlia, 

erTi wlis Semdeg nivTi auqcionze gayidos da mogeba miiRos, an, 

Tu laparakia dabali Rirebulebis nivTze, usasyidlod gaasxvisos 

5 Oechsler, in MüKo BGB, 6. Aufl ., 2013, § 965, Rn. 5.
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an gaanadguros igi. kompetenturi organos mier miRebul mogebaze 

mpovnels ar warmoeSoba moTxovnis ufleba.

5. cxovelebisa da malfuWebadi nivTebis gasxviseba

191 V muxlis Tanaxmad, Tu napovnia cxovelebi, malfuWebadi an 

iseTi nivTebi, romelTa Senaxvac did xarjebs moiTxovs, maSin erT-

wliani vada ar gamoiyeneba, xolo mesakuTres ubrundeba maTi gasx-

visebiT miRebuli Tanxa. es regulireba aris IV nawilis ganvrcobiTi 

norma im SemTxvevisaTvis, Tu kompetenturi organo nivTis Tvisebis 

gamo erTwliani vadis daucvelad asxvisebs mas auqcionis gziT da, 

amasTan, cnobili xdeba nivTis mesakuTre, romelsac aqvs nivTis gasx-

visebiT miRebuli Tanxis moTxovnis ufleba. Tu ver dadginda nivTis 

mesakuTre, am SemTxvevaSi, 191 IV muxlis Sesabamisad, gasxvisebiT mi-

Rebuli Tanxa rCeba kompetentur organos.

 

14
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muxli 192. ganZi

Tu aRmoCenilia sagani, romelic ise didxans iyo dafluli, rom 

SeuZlebelia misi mesakuTris dadgena (ganZi), maSin sakuTreba sanaxev-

rod gadadis aRmomCenze da im mesakuTreze, romlis nivTSic iqna ganZi 

napovni.

I. zogadi debulebebi ........................................................................ 161 

II. ganZis cneba .................................................................................... 161

III. ganZis aRmoCena ............................................................................. 161

IV. samarTlebrivi Sedegebi .............................................................. 162

I. zogadi debulebebi

192-e muxlis mizania, rom gaurkveveli sanivTosamarTlebrivi 

mdgomareoba samoqalaqo brunvis wesebs dauqvemdebaros da, meore 

mxriv, ganZis mpovnels gauCinos motivacia, rom sazogadoebis, ro-

gorc kulturuli erTobis, codna gamdidrebul iqnes ganZis aRmoCe-

nis faqtiT.

II. ganZis cneba

ganZi aris moZravi nivTi. es gamomdinareobs 192-e muxlis siste-

muri adgilidan samoqalaqo kodeqsSi. normis sityvasityviTi mniS-

vnelobis gagebiT, SeuZlebeli unda iyos mesakuTris dadgena. mes-

akuTris dadgenis SeuZlebloba gamomdinareobs im garemoebidan, 

rom ganZi didi xnis ganmavlobaSi iyo dafluli. im SemTxvevaSi, Tu 

sxva kauzalurma garemoebebma, magaliTad, bunebrivma katastrofam 

gamoiwvia nivTis dafluloba, maSin saxeze iqneba ara ganZi, aramed 

napovari, 191-e muxlis mixedviT.1 vinaidan upatrono moZravi nivTis 

samarTlebrivi mdgomareoba 190-e muxlis safuZvelze ganisazRvre-

ba, SesaZlebelia, rom ganZis gamijvna upatrono moZravi nivTisgan 

gansazRvrul SemTxvevebSi samarTlebrivad rTuli iyos. mesakuTris 

gansazRvris mizniT, unda vivaraudoT, rom ganZis mesakuTre aris is 

piri, romlis nivTSic iqna ganZi aRmoCenili. vinaidan norma ganasxva-

vebs ganZsa da im nivTs, romelSic ganZi iqna aRmoCenili, mesakuTred 

yofnis prezumfcia, 158-e muxlis mixedviT, ar gamoiyeneba.

III. ganZis aRmoCena

sakuTrebis mopovebis qmedeba gulisxmobs ganZis aRmoCenas da ara 

ganZze mflobelobis damyarebas. kanonmdeblis gadawyvetilebiT, Ta-

vidan unda iqnes acilebuli ganZis aRmomCenis mier Tavisi uflebebis 

1 Oechsler, in MüKo BGB, 6. Aufl ., 2013, § 984, Rn. 4.
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ganxorcielebisas, magaliTad, arqeologiurad mniSvnelovani safla-

vis dazianeba. sakanonmdeblo Semadgenlobis niSani `aRmoCenilia~ 

miuTiTebs, rom aRmomCenma nivTi aRiqva rogorc ganZi da aucilebe-

li piroba aris mis mier nivTis gancalkevebulad gamoyofa.

samarTlebrivi problema SeiZleba warmoiSvas im SemTxvevebSi, Tu 

ganZi pirvelad aRmoCenil iqna dasaqmebulis mier. iuridiul lite-

raturaSi gabatonebuli Sexedulebis2 Tanaxmad, imisaTvis, rom gan-

Zis aRmoCenis faqti damsaqmebels Seeracxos, sakmarisia ara damsaqme-

belsa da dasaqmebuls Soris arsebuli samarTlebrivi urTierTobis 

statusi (SromiTi xelSekruleba, nardoba), aramed am urTierTobis 

konkretuli xasiaTi: Tu damsaqmebeli gamiznulad ganZis sapovne-

lad amuSavebs dasaqmebuls, maSin dasaqmebulis mier ganZis aRmoCe-

na Seeracxeba damsaqmebels; sxva SemTxvevaSi, samarTlebrivi Sedegi 

damokidebulia im miTiTebebze, romlebic damsaqmeblis mier dasaq-

mebulisTvis aris gacemuli ganZis aRmoCenis SemTxvevebisaTvis da, 

Sesabamisad, es miTiTeba, amave dros, gansazRvravs mflobelobiT 

urTierTobebs ganZze. gabatonebuli Sexeduleba damsaqmeblis miTi-

TebaSi moiazrebs warmomadgenlobiT uflebamosilebas, 107-e muxlis 

gagebiT. xolo im SemTxvevaSi, Tu damsaqmebels ar gaucia miTiTeba, 

maSin dasaqmebuli CaiTvleba ganZis aRmomCenad. miTiTebis Sesaxeb 

mtkicebis tvirTis valdebuleba ekisreba damsaqmebels.

IV. samarTlebrivi Sedegebi

ganZis aRmomCeni da im nivTis mesakuTre, romelSic iqna ganZi napo-

vni, moipoveben TanasakuTrebas da ganZis marTvis wesebi ganisazRv-

reba 953-e_968-e muxlebis mixedviT. TiToeuli TanamesakuTris wili 

ganisazRvreba mTliani sagnis moculobaSi im SemTxvevaSic, Tu ganZis 

aRmomCenma pirma ganZis mxolod nawili aRiqva. Tu ganZi ramdenime 

saganSi iqna napovni, romelTa mesakuTrec sxvadasxva piria, maSin Ti-

Toeuli mesakuTre moipovebs nivTis mesakuTris wils Tanabrad, 954-e 

muxlis mixedviT.

2  Oechsler, in MüKo BGB, 6. Aufl ., 2013, § 984, Rn. 6-7; zoiZe, qarTuli sanivTo samarTali, 2003, gv. 163.
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muxli 193. sakuTrebis SeZena miwis nakveTis arsebiT Semadgenel nawilze 

Tu moZravi nivTi isea miwis nakveTTan dakavSirebuli, rom igi am 

nakveTis arsebiTi Semadgeneli nawili gaxda, maSin miwis nakveTis mesa-

kuTre, 150-e muxlis II nawilis mixedviT, imavdroulad xdeba am nivTis 

mesakuTrec.

I. zogadi debulebebi ........................................................................ 163

II. 150-e muxlis winapirobebi ............................................................ 163

1. dakavSirebis obieqti .............................................................. 163

2. dakavSireba ............................................................................... 164

III. mtkicebis tvirTi ......................................................................... 165

IV. samarTlebrivi Sedegi ................................................................. 165

I. zogadi debulebebi

norma awesrigebs sakuTrebas miwis nakveTis arsebiT Semadgenel 

nawilze da ganavrcobs 150-e muxls. miwis nakveTis arsebiTi Semad-

geneli nawili ar SeiZleba iyos sanivTo uflebebis obieqti. miwis 

nakveTze sakuTrebis ufleba moicavs nakveTis arsebiT Semadgenel 

nawilebsac (171). es Sexeduleba momdinareobs romis samarTlidan (su-
perfi cies solo cedit). amis mixedviT, miwis nakveTi yovelTvis mTavari niv-

Tia da masze sakuTrebis ufleba gansazRvravs mis Semadgenel nawil-

ze sakuTrebis uflebasac. sxva mxriv, normis mizania samarTlebrivi 

urTierTobebis calsaxad regulireba da miwis nakveTTan dakavSire-

buli nawilebis, rogorc erTiani ekonomikuri sikeTis, SenarCuneba. 

miwis nakveTis mesakuTre yovelTvis moipovebs sakuTrebas arsebiT 

Semadgenel nawilze, maT Soris im SemTxvevaSic, rodesac miwis nak-

veTi mesame piris mflobelobaSi aris.

II. 150-e muxlis winapirobebi

1. dakavSirebis obieqti

normis mixedviT, miwis nakveTTan dakavSirebuli unda iyos moZ-

ravi nivTi. miwis nakveTi aris dedamiwis zedapiris nawili, romelic 

sivrcobrivad gansazRvrulia da sajaro reestrSi registrirebulia 

sakadastro kodiT. mxolod moZravi nivTebis erTmaneTTan dakavSi-

reba mowesrigebulia 194-e muxlis mixedviT. sadavo sakiTxia nor-

mis gamoyeneba im SemTxvevebze, rodesac moZravi nivTi miwis nakveTis 

mesakuTris sakuTrebaa. praqtikuli mniSvneloba aqvs am sakiTxs im 

SemTxvevebSi, rodesac sanivTo uflebiT datvirTuli nivTis dakav-

Sireba xdeba miwis nakveTTan. normis sityvasityviTi mniSvneloba amis 

1
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sawinaaRmdegod ar metyvelebs. gabatonebuli Sexedulebis1 Tanaxmad, 

am SemTxvevaSic gamoiyeneba 193-e muxli. Sesabamisad, 196-e muxlis 

Tanaxmad, miwis nakveTTan dakavSirebis Sedegad moZrav nivTze qar-

wyldeba sanivTo ufleba. es Sedegi ar ewinaaRmdegeba normis mizans, 

rom calsaxad moawesrigos samarTlebrivi urTierToba miwis nakveT-

ze: mesakuTris moZravi nivTis dakavSireba miwis nakveTTan garegnu-

lad ar gansxvavdeba im SemTxvevisgan, rodesac miwis nakveTTan sxva 

piris sakuTrebaSi arsebuli moZravi nivTis dakavSireba xdeba. gamom-

dinare aqedan, miwis nakveTTan dakavSirebiT moZrav nivTze gaqarwyl-

deba mesame piris sanivTo uflebebi.

2. dakavSireba

moZravi nivTis dakavSireba miwis nakveTTan aris realaqti. reala-

qti, rogorc moqmedeba, ar aris garigeba da, Sesabamisad, ar gamoiye-

neba garigebis namdvilobisa da warmomadgenlobis wesebi.2 dakavSire-

ba, rogorc realaqti, ar SeiZleba Secilebul iqnes.3 magaliTad, Tu 

piri motyuebis Sedegad moZrav nivTs miwis nakveTTan daakavSirebs, 

mas ar SeuZlia, moiTxovos qmedebis baTiloba. miwis nakveTis mesaku-

Tre moipovebs sakuTrebis uflebas arsebiT Semadgenel nawilze im 

SemTxvevaSic, Tu moZravi nivTi mesakuTris nebis sawinaaRmdegod ga-

vida misi mflobelobidan. moZravi nivTis miwis nakveTTan dakavSire-

bis qmedeba aris iseTi SeerTeba, rodesac moZravi nivTi gaxdeba miwis 

nakveTis arsebiTi Semadgeneli nawili. piris nebas, romelic dakavSi-

rebis qmedebas axorcielebs, eniWeba mniSvneloba mxolod im SemTx-

vevebSi, rodesac dasadgenia, dakavSireba droebiT Tu sabolood 

iyo gansazRvruli. garigebis safuZvelze moZrav nivTze sakuTrebis 

mopovebis wesebs 186-e muxlis mixedviT upiratesoba eniWeba 193-e 

muxlTan mimarTebiT. Tu moZravi nivTis dakavSireba, amave dros, 

aris sakuTrebis gadacema 186-e muxlis mixedviT, maSin miwis nakveTis 

mesakuTre sakuTrebas moipovebs 186-e muxlis safuZvelze. saeWvoo-

bisas, Tu SeuZlebelia calsaxad ganisazRvros, sakuTrebis mopoveba 

aris dakavSireba (193) Tu sakuTrebis gadacema (186), gamoiyeneba 193-e 

muxli, rogorc sakuTrebis mopovebis kanonismieri safuZveli.

miwis nakveTis arsebiTi Semadgeneli nawilia Senoba-nagebobebi, 

aseve is nivTebi, romlebic masTan myarad aris dakavSirebuli da ar 

aris gamiznuli droebiTi sargeblobisaTvis. miwasTan myarad aris 

nivTebi dakavSirebuli, Tu maTi gancalkeveba SeuZlebelia substan-

ciis an daniSnulebis mospobis gareSe (150 II). miwis nakveTis arsebiTi 

Semadgeneli nawili ar aris Senoba-nageboba, romelic aRmarTulia 

1 Füller, in MüKo BGB, 6. Aufl ., 2013, § 946, Rn. 2.
2 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 296-297.

3 Füller, iqve, Rn. 4.
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uflebis ganxorcielebis mizniT. magaliTad, 234 II muxlis Tanaxmad, 

Senoba-nageboba iTvleba aRnagobis uflebis arsebiT Semadgenel na-

wilad da ara miwis nakveTis arsebiT Semadgenel nawilad.

III. mtkicebis tvirTi

Tu miwis nakveTis mesakuTre miuTiTebs, rom moZravi nivTi mi-

wis nakveTis arsebiTi Semadgeneli nawilia, maSin igi valdebulia, 

daamtkicos es garemoeba. radgan 150 II muxli sagamonakliso normaa, 

misi Semadgenlobis niSnebi im pirma unda daamtkicos, romelic masze 

miuTiTebs. faqtobrivi varaudi da, Sesabamisad, mtkicebis tvirTis 

Semsubuqeba saxezea, magaliTad, damqiraveblis an meijaris sasargeb-

lod, rom moZravi nivTi mxolod droebiTi sargeblobis mizniT iyo 

dakavSirebuli miwis nakveTTan. Tu qiravnobis xelSekrulebiT dam-

qiravebeli valdebulia, moaSoros nivTi qiravnobis vadis gasvlis 

Semdeg, maSin es garemoeba miuTiTebs, rom moZravi nivTis dakavSireba 

miwis nakveTTan droebiTi sargeblobisTvis iyo gamiznuli.

IV. samarTlebrivi Sedegi

miwis nakveTze sakuTreba, kanonis ZaliT, gavrceldeba masTan 

dakavSirebul moZrav nivTzec. Sesabamisad, moZrav nivTze Sewydeba 

sakuTreba, radgan igi miwis nakveTis arsebiTi Semadgeneli nawili 

gaxda. miwis nakveTis mesakuTris ufleba warmoiSoba moZravi nivTis 

miwis nakveTTan dakavSirebis momentSi. sakuTrebis mopovebis samarT-

lebrivi Sedegi dadgeba im SemTxvevaSic, rodesac moZravi nivTi mo-

parulia, igi mesakuTrem dakarga, an mesakuTris nebis sawinaaRmdegod 

sxvagvarad gavida misi mflobelobidan4 (187 II). 

dakavSirebis Sedegad moZrav nivTze warmoSobili sakuTreba sa-

bolooa. sakuTrebis Sedegebi ucvleli rCeba moZravi nivTis miwis 

nakveTisagan gancalkevebis SemTxvevaSic. dakavSirebuli nivTis gan-

calkevebisas masze warmoiSoba miwis nakveTis mesakuTris sakuTreba.5 

dakavSirebis Sedegad moZrav nivTze arsebuli sanivTo uflebebi qar-

wyldeba 196-e muxlis mixedviT.

4 zoiZe, sk-is komentari, wigni II, 1999, mux. 193, gv. 130.

5 Füller, in MüKo BGB, 6. Aufl ., 2013, § 946, Rn. 11.
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muxli 194. TanasakuTreba moZravi nivTebis Serwymis Sedegad warmo-

Sobil nivTze

1. Tu moZravi nivTebi ise arian erTmaneTTan dakavSirebuli, rom isi-

ni axali erTiani nivTis arsebiT Semadgenel nawilebad iqcnen, anda moZ-

ravi nivTebi erTmaneTs Seerwynen, maSin adrindeli mesakuTreebi xdebi-

an am axali nivTis TanamesakuTreni. wili ganisazRvreba im Rirebulebis 

Sesabamisad, romelic nivTebs maTi SeerTebis dros hqondaT.

2. Tu erT-erTi nivTi, damkvidrebuli Sexedulebis mixedviT, miCneu-

lia mTavar nivTad, maSin misi mesakuTre moipovebs sakuTrebas sakuTv-

nebelzec.

I. zogadi debulebebi ........................................................................ 166

II. 194 I muxlis winapirobebi da samarTlebrivi Sedegi ................ 167

1. nivTebis Serwymis sagani ......................................................... 167

2. moZravi nivTebis dakavSireba da Serwyma.............................. 167

3. nivTis arsebiTi Semadgeneli nawili ..................................... 168

4. samarTlebrivi Sedegi ............................................................. 168

III. 194 II muxlis winapirobebi da samarTlebrivi Sedegi ............... 168

IV. normaTa konkurencia ................................................................... 169

I. zogadi debulebebi

normis mizani igivea, rac 193-e muxlis SemTxvevaSi. axali nivTi, 

rogorc ekonomikuri sikeTe, SenarCunebul unda iqnes. amave dros, 

norma gansazRvravs sakuTrebis uflebas axal nivTze. 193-e muxlTan 

SedarebiT, 194-e muxli gansxvavebulad adgens sakuTrebis mopovebas. 

kerZod, 194 I muxlis mixedviT, rogorc wesi, moZravi nivTebis Seer-

Tebis Sedegad warmoiSoba mesakuTreTa TanasakuTreba. 194 II muxlis 

SemTxvevaSi, Tu erT-erTi nivTi, damkvidrebuli Sexedulebis mixed-

viT, miCneulia mTavar nivTad, maSin misi mesakuTre moipovebs erT-

pirovnul sakuTrebas. 193-e da 194-e muxlebs Soris sakuTrebis mopo-

vebis gansxvavebuli wesebi efuZneba im garemoebas, rom 193-e muxlis 

SemTxvevaSi miwis nakveTi yovelTvis ganixileba mTavar nivTad. nor-

mis mizani ar aris sajaroobis principis ganmtkiceba. es gamomdina-

reobs im garemoebidan, rom moZravi nivTebis SeerTebis SemTxvevaSi 

mflobeloba, rogorc nivTis samarTlebrivi mdgomareobis gamomxat-

veli instituti, ar aris sakanonmdeblo Semadgenlobis niSani. amas-

Tan, 194 II muxliT gansazRvruli `mTavari nivTis~ definicia emsa-

xureba ara sajaroobis principis ganxorcielebas, aramed igi aris 

SefasebiTi sakiTxi.

1
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II. 194 I muxlis winapirobebi da samarTlebrivi Sedegi

1. nivTebis Serwymis sagani

norma Seexeba mxolod moZrav nivTebs 148-e muxlis gagebiT. vinai-

dan samoqalaqo kodeqsi ar Seicavs moZravi nivTebis definicias, igi 

ganisazRvreba negatiurad. maSasadame, moZravia nivTi, romelic ar 

aris uZravi 149-e muxlis gagebiT. normis sityvasityviTi mniSvnelo-

bidan gamomdinare, igi aregulirebs sxvadasxva mesakuTris moZravi 

nivTebis SeerTebis sanivTosamarTlebriv Sedegebs, magram iuridi-

ul literaturaSi gamoTqmuli Sexedulebis1 Tanaxmad, SesaZlebelia 

normis gamoyeneba im SemTxvevebzec, rodesac moZravi nivTebi erTsa 

da imave pirs ekuTvnis, magram, amave dros, isini sxvadasxva qonebriv 

masas ganekuTvnebian. magaliTad, erTi moZravi nivTi ganekuTvneba ga-

kotrebis masas, xolo meore ara. aseT SemTxvevebSi arsebobs moZravi 

nivTebis Serwymis Sedegad warmoSobili axali nivTis sanivTosamarT-

lebrivi mikuTvnebis problema.

2. moZravi nivTebis dakavSireba da Serwyma

nivTebis dakavSireba aris realaqti,2 yvela misi samarTlebrivi 

Sedegebis gaTvaliswinebiT. norma ar gansazRvravs zustad, Tu ras 

niSnavs `dakavSireba~. normis sakanonmdeblo Semadgenlobis sxva niS-

nebis gaTvaliswinebiT, `dakavSireba~   aris moZravi nivTebis iseTi 

SeerTeba, rodesac es nivTebi axali erTiani nivTis arsebiTi Semad-

geneli nawilebi xdebian. dakavSireba, SesaZlebelia, amave dros, iyos 

nivTebis `gadamuSaveba~ 195-e muxlis gagebiT, Tumca rTulia samarT-

lebrivi kriteriumebis dadgena, romelTa safuZvelzec SesaZlebeli 

iqneba am qmedebebis erTmaneTisgan gamijvna. zogadad, gadamuSaveba 

(195) warmoebis procesis aRmniSvneli cnebaa da, Sesabamisad, ufro 

meti danaxarjebis Semcveli, vidre nivTebis ubralo SeerTeba. gada-

muSavebam SesaZlebelia, nivTebis dakavSireba gamoiwvios, da, vinai-

dan maTi sanivTosamarTlebrivi Sedegebi gansxvavebulia, warmoiSoba 

konkurenciis problemebi.

enobrivi TvalsazrisiT, moZravi nivTebis `Serwyma~ ganimarteba, 

rogorc airisebri an Txevadi nivTebis erTmaneTTan dakavSireba. niv-

Tebis Serwymis SemTxvevaSi ara aqvs mniSvneloba im garemoebas, Tu 

ramdenad SeinarCunebs Serwymis Sedegad warmoSobili nivTi Serwy-

mamde arsebuli nivTebis agregatul mdgomareobas. nivTebis Serwyma 

niSnavs nivTebis gancalkevebis SeuZleblobas. am niSniT gansxvavdeba 

igi dakavSirebisgan. norma gamoiyeneba aseve im SemTxvevaSi, Tu myari 

1 Füller, in MüKo BGB, 6. Aufl ., 2013, § 947, Rn. 2.
2 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 297.
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sagani Txevadi masaliT gaiJRinTeba (magaliTad, SeRebva), an myari 

sagani Txevad masalaSi qimiuri procesis Sedegad daiSleba. Serwymis 

sagani SeiZleba iyos samSeneblo masalebi, fuli, marcvleuli, mone-

tebi da sxv.

3. nivTis arsebiTi Semadgeneli nawili

moZravi nivTebis dakavSirebis Sedegad, magram ara SerwymiT, cal-

keuli nivTebi unda gaxdnen axali nivTis arsebiTi Semadgeneli na-

wilebi (150). axali nivTi ar aris, magaliTad, nivTebis erToblioba, 

rogorebicaa: produqciis sawyobi, arqivi, biblioTeka. am SemTxvevaSi 

mxolod nivTebis erTobliobis nawilebze SeiZleba sanivTo ufle-

bebis warmoSoba; xolo 194-e muxliT gansazRvruli moZravi nivTebi 

SeerTebis Semdeg ar SeiZleba, cal-calke iyos uflebaTa obieqtebi, 

isini, 150-e muxlis mixedviT, nivTis arsebiTi Semadgeneli nawilebia, 

romelTa gamocalkevebac SeuZlebelia mTliani nivTis an am nawilis 

ganadgurebis, anda maTi daniSnulebis mospobis gareSe. Tumca teq-

nikuri progresis Sedegad SesaZlebeli xdeba sul ufro meti nivTis 

arsebiTi Semadgeneli nawilebis Secvla, rac 150-e da 195-e muxlebis 

gamoyenebis sferos zRudavs.

4. samarTlebrivi Sedegi

moZravi nivTebis dakavSirebisa da Serwymis Sedegad warmoiSoba 

adrindeli mesakuTreebis TanasakuTreba 173-e muxlis mixedviT. am 

SemTxvevaSi, axal nivTze mflobelobiT urTierTobas mniSvneloba 

ara aqvs. dogmaturi TvalsazrisiT, adrindeli mesakuTreebis erT-

pirovnuli sakuTreba kanonis ZaliT gardaiqmneba axal nivTze Tana-

sakuTrebad. Sesabamisad, saxezea ara sakuTrebis xelyofa, aramed 

xdeba cvlileba sakuTrebis SinaarsSi. aseTi samarTlebrivi Sedegi 

dadgeba im SemTxvevaSic, Tu axali nivTis arsebiTi Semadgeneli nawi-

li mesakuTris nebis sawinaaRmdegod gavida misi mflobelobidan, 187 

II muxlis Tanaxmad. TanasakuTrebis sagnis marTvisa da pasuxismgeb-

lobis wesebi ganisazRvreba 173-e, 953-e_968-e muxlebis safuZvelze. 

954-e muxlis sawinaaRmdegod, 194 I muxlis mixedviT, axal nivTze Ta-

namesakuTreTa wili ganisazRvreba im Rirebulebis Sesabamisad, ro-

melic nivTebs maTi SeerTebis dros hqondaT.

III. 194 II muxlis winapirobebi da samarTlebrivi Sedegi

194 II muxlis Tanaxmad, Tu erT-erTi nivTi, damkvidrebuli Sexe-

dulebis mixedviT, miCneulia mTavar nivTad, maSin misi mesakuTre 

moipovebs sakuTrebas sakuTvnebelzec. normis faqtobrivi Semadgen-
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lobis formulireba arasrul wess adgens da orazrovnad wakiTxvis 

saSualebas iZleva, radgan miuTiTebs, rom mTavari nivTis mesakuT-

re sakuTrebas moipovebs sakuTvnebelzec da tovebs STabeWdilebas, 

rom sakuTvnebeli SeerTebamde erT-erT nivTTan iyo dakavSirebuli, 

romelic SeerTebis Sedegad damkvidrebuli Sexedulebis mixedviT 

ar miiCneva mTavar nivTad. marTalia, formulirebis Tanaxmad, 194 

II muxlis Semadgenloba moicavs normis I nawilis Semadgenlobas da 

gansxvavebul samarTlebriv Sedegs adgens, magram, normis miznidan 

gamomdinare, 194 II muxli gagebul unda iqnes ara ise, rom SeerTebis 

Sedegad ar warmoiqmneba erTiani axali nivTi, romlis arsebiTi Se-

madgeneli nawilebi xdebian SeerTebamde arsebuli nivTebi, aramed, 

moZravi nivTebis SeerTebis miuxedavad, axali nivTis gansazRvris 

SemTxvevaSi, erT-erTi nivTi miiCneva mTavar nivTad da, Sesabamisad, 

meore nivTi xdeba axali nivTis ara arsebiTi Semadgeneli nawili, 

aramed mxolod sakuTvnebeli.3 mxolod ase SeiZleba aixsnas 194 II 

muxlis imperatiulad gansazRvruli samarTlebrivi Sedegi, rom mTa-

vari nivTis mesakuTre erTpirovnul sakuTrebas moipovebs da ara Tana-

sakuTrebas. magaliTad, avtomanqanis mwarmoebeli aRWuravs avtoman-

qanas sxva mwarmoeblis mier miwodebuli saTadarigo saburavebiT, 

romelic ar aris avtomanqanis mwarmoeblis sakuTreba.

IV. normaTa konkurencia

normaTa konkurencia SesaZlebelia, gamowveuli iyos im garemo-

ebiT, rom moZravi nivTebis erTmaneTTan dakavSireba 194-e muxlis 

mixedviT, gansazRvrul SemTxvevebSi, amave dros, SeiZleba masalis 

gadamuSaveba iyos 195-e muxlis mixedviT. 194 II da 195-e muxlebs So-

ris ar iqneba normaTa konkurencia, radgan 194 II muxls upiratesoba 

unda mieniWos 195-e muxlTan mimarTebiT, Tu erT-erTi nivTi, damk-

vidrebuli Sexedulebis mixedviT, miCneulia mTavar nivTad. 194 I da 

195-e muxlebs Soris warmoSobili konkurencia umniSvnelo xdeba imis 

gamo, rom orive normis samarTlebrivi Sedegi TanasakuTrebaa.

 

3 zoiZe, sk-is komentari, wigni II, 1999, mux. 194, gv. 133.
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muxli 195. TanasakuTreba masalis gadamuSavebis Sedegad Seqmnil axal 

moZrav nivTze

Tu masalis gadamuSavebis, anda gadakeTebis Sedegad iqmneba axali 

moZravi nivTi, maSin mwarmoebeli da masalis mesakuTre axali nivTis 

TanamesakuTreni xdebian. wili ganisazRvreba masalis Rirebulebisa da 

warmoebis xarjebis proporciulad, Tu SeTanxmebiT sxva ram ar aris 

dadgenili.

I. zogadi debulebebi ........................................................................ 170

II. normis winapirobebi ...................................................................... 170

1. gadamuSavebis sagani ................................................................ 170

2. gadamuSvebis/gadakeTebis qmedeba ......................................... 171

3. axali nivTi............................................................................... 171

4. mwarmoeblis cneba ................................................................... 172

III. samarTlebrivi Sedegi .................................................................. 173

I. zogadi debulebebi

195-e muxlis Tanaxmad, Tu masalis gadamuSavebis anda gadakeTebis 

Sedegad iqmneba axali moZravi nivTi, maSin, kanonis ZaliT, mwarmo-

ebeli da masalis mesakuTre axali nivTis TanamesakuTreni xdebian. 

kanonmdeblis mizania, normis safuZvelze, sakuTrebis uflebis mi-

kuTvnebis problemis calsaxad gadaWra. norma ar emsaxureba saniv-

TosamarTlebrivi sajaroobis principis ganxorcielebas, radgan igi 

nivTis mflobelobas, rogorc sakuTrebis mopovebisaTvis aucilebel 

winapirobas, ar gansazRvravs.1 rogorc wesi, axal nivTze mflobelo-

bis ganmaxorcielebeli iqneba mwarmoebeli, magram igi nivTze Tanas-

akuTrebas mxolod faqtobrivi batonobis gamo ver moipovebs. garda 

amisa, normis mizania, Tanasworobis safuZvelze masalis mesakuTresa 

da mwarmoebels Soris arsebuli interesTa konfliqtis gadawyveta.

II. normis winapirobebi

1. gadamuSavebis sagani 

gadamuSavebis an gadakeTebis sagani SeiZleba iyos mxolod moZravi 

nivTi. im SemTxvevaSi, rodesac xdeba miwis nakveTis an misi arsebiTi 

Semadgeneli nawilis gadamuSaveba an gadakeTeba, gamoiyeneba mxolod 

193-e muxli. magaliTad, mxatvari, romelic sxva piris sakuTreba-

Si arsebul kedelze naxats daxatavs, ver moipovebs sakuTrebas im 

SemTxvevaSic, rodesac misi naxati ufro meti Rirebulebis aris, 

vidre kedeli. normis gamoyenebisaTvis mniSvneloba ara aqvs im ga-

1 Oechsler, in MüKo BGB, 6. Aufl ., 2013, § 950, Rn. 1.

1
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3

4

5

remoebas, mxolod erTi mesakuTris masala iqna gadamuSavebuli, Tu 

ramdenime piris.

2. gadamuSavebis/gadakeTebis qmedeba

normis mixedviT, axali moZravi nivTi unda Seiqmnas masalis gadamu-

Savebis anda gadakeTebis Sedegad. gadamuSavebis/gadakeTebis qmedeba 

aris ara nebis gamovlena, aramed realaqti da, Sesabamisad, ar gamoiy-

eneba garigebis namdvilobis wesebi. aseve, dauSvebelia gadamuSavebis 

an gadakeTebis qmedebis Secileba da warmomadgenlobis ganxorciele-

ba,2 magram qmedeba unda iyos piris nebiTi aqti. imisaTvis, raTa ma-

salis gadamuSavebis/gadakeTebis qmedeba zustad iyos gansazRvruli, 

SesaZlebelia, damatebiTma garemoebebma, magaliTad piris ganzrax-

vam, gansazRvruli roli Seasrulos, Tumca ganzraxvis mocemulo-

ba ar aris normis sakanonmdeblo Semadgenlobis niSani. qmeduunaro 

an SezRudulad qmedunarian pirs SeuZlia, masalis gadamuSavebis an 

gadakeTebis Sedegad moipovos TanasakuTreba axal nivTze. 

norma ganasxvavebs gadamuSavebasa da gadakeTebas. maTi gamijvna 

mniSvnelovan rols ar asrulebs, vinaidan samarTlebrivi Sedegi igi-

vea. `gadamuSavebis~ cneba saWiroebs dazustebas, radgan qmedebis 

Sedegad unda Seiqmnas axali nivTi. gadamuSaveba aris nivTis subs-

tanciaze moqmedi nebismieri qmedeba, romelic gamoiwvevs am nivTis 

fizikur, qimiur an biologiur cvlilebas da miRebuli nivTi mniSvne-

lovnad unda gansxvavdebodes Tavdapirveli masalisagan.3 magaliTad, 

fotosuraTis gamJRavneba, romelic qimiuri nivTierebebis zemoqme-

debis Sedegia, aris gadamuSaveba 195-e muxlis gagebiT. gadamuSaveba 

ar aris nivTis substanciis dazianeba an sxvadasxva nawilad dayofa. 

masalis mxolod zedapiris damuSaveba, gansazRvrul SemTxvevebSi, 

SesaZlebelia iyos gadamuSaveba. masalis gadamuSaveba an gadakeTeba 

SefasebiTi cnebebia.

3. axali nivTi

gadamuSavebis Sedegad unda Seiqmnas axali nivTi. axali nivTis cne-

ba ar unda iqnes ganxiluli identurobis dadgenis TvalsazrisiT. 

magaliTad, axali nivTi ar aris cxovelis gazrda da am SemTxvevis 

gadawyveta identurobis kriteriumis safuZvelze SeuZlebelia, vi-

naidan igive cxovelia gazrdis Semdgomac; iseve, rogorc tiloze 

suraTis daxatva ar cvlis tilos identurobas. nivTis gansxvavebuli 

saxeli an formis cvlileba SesaZlebelia, mianiSnebdes axali niv-

Tis Seqmnaze, magram igi ar iqneba sakmarisi kriteriumi, rom mxo-

2 Bassange, Palandt BGB Kommentar, 62. Aufl ., § 950, Rn. 1; Wieling, Sachenrecht, 5. Aufl ., 2006, S. 141.
3 Oechsler, in MüKo BGB, 6. Aufl ., 2013, § 950, Rn. 6.
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lod mis safuZvelze iqnes gamoyenebuli 195-e muxli. `axali nivTis~ 

gansazRvrisaTvis ufro mniSvnelovani kriteriumia nivTis arsobrivi 

cvlileba da misi Rirebulebis mniSvnelovani zrda.4 normis mizania, 

samarTlebrivad aRiarebul iqnes nivTis gadamuSavebiT gamowveuli 

Rirebulebis zrdis procesi. 195-e muxlis gamoyenebisaTvis swored 

am kriteriumebs unda mieniWos gadamwyveti mniSvneloba da mxolod 

ase SeiZleba aixsnas mwarmoeblisaTvis TanasakuTrebis uflebis mi-

niWeba. axali nivTi 195-e muxlis gagebiT yovelTvis saxezea, Tu ma-

salis (nivTi) fasi adamianis mier ganxorcielebuli qmedebis Sedegad 

mniSvnelovnad gaizarda. aseve, masalis gadamuSavebis procesis Rire-

buleba ar unda iyos umniSvnelo. normis sityvasityviTi mniSvnelobis 

Tanaxmad, aq igulisxmeba investirebuli Tanxebi da ara gadamuSavebis 

Sedegad miRebuli nivTis Rirebuleba. Sesabamisad, SesaZlebelia, 

rom gadamuSavebiT miRebuli nivTis Rirebuleba ufro meti iyos, 

vidre mwarmoeblis mier investirebuli Tanxa. 195-e muxlis mixedviT, 

masalis gadamuSavebas gulisxmobs, magaliTad, Tixisgan aguris dam-

zadeba, yurZnisgan Rvinis dayeneba; meore mxriv, nivTis restavracia 

an remonti ar aris gadamuSaveba, radgan ar icvleba nivTis arsi da 

Tavdapirveli nivTis gamoyenebis mizani.

4. mwarmoeblis cneba

195-e muxlis miznidan gamomdinare, mwarmoebeli aris ara is piri, 

romelic uSualod masalis gadamuSavebis an gadakeTebis qmedebas 

axorcielebs, aramed is, visi saxeliTac xorcieldeba gadamuSavebis 

procesi da vis interesSic Sedis igi.5 garemoebebi, Tu vin marTavs 

sawarmoo process, an vin eweva produqciis gasaRebis risks, Sesa-

Zlebels xdis, ganisazRvros mwarmoebeli. magaliTad, dasaqmebuli, 

romelic damsaqmeblis miTiTebebsa da davalebebs asrulebs, ar aris 

mwarmoebeli, Tumca igi masalis gadamuSavebis process uSualod as-

rulebs. nardobis xelSekrulebis SemTxvevaSi, mwarmoebeli aris Sem-

kveTi, Tu menarde gadaamuSavebs SemkveTis mier miwodebul masalas.6 

195-e muxlis gagebiT, mwarmoebeli ar aris mWeri (155 II), radgan igi 

damokidebul urTierTobaSia im pirTan, vis sasargeblodac axor-

cielebs mflobelobas (155 II). marTalia, nivTis pirdapiri mflobeli 

axorcielebs faqtobriv batonobas 155 III muxlis mixedviT, magram 

masalis gadamuSavebis an gadakeTebis qmedeba unda Seeracxos ara-

pirdapir mflobels da man unda moipovos TanasakuTrebac, radgan 

nivTTan mimarTebiT arapirdapiri mflobeli ufro maRali samarT-

lebrivi statusis matarebeli piria.

4 Wieling, Sachenrecht, 5. Aufl ., 2006, S. 142.
5 Bassange, Palandt BGB Kommentar, 62. Aufl ., § 950, Rn. 8.
6 Bassange, iqve, Rn. 9-10.

6
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III. samarTlebrivi Sedegi

masalis gadamuSavebis an gadakeTebis Sedegad, kanonis ZaliT, 

mwarmoebeli moipovebs TanasakuTrebas (173) axal nivTze. mwarmoeb-

lis garigebis dadebis neba an bunebrivi neba ar aris aucilebeli 

winapiroba. moZrav nivTebze garigebis safuZvelze sakuTrebis mopo-

vebis wesebi da, aseve, sakuTrebis keTilsindisierad mopovebis wese-

bi 195-e muxlis SemTxvevaSi ar gamoiyeneba. mwarmoebeli moipovebs 

TanasakuTrebas nivTze im SemTxvevaSic, Tu masala mesakuTris nebis 

sawinaaRmdegod gavida misi mflobelobidan 187 II muxlis mixedviT. 

TanamesakuTreTa wili ganisazRvreba masalis Rirebulebisa da war-

moebis xarjebis proporciulad, Tu SeTanxmebiT sxva ram ar aris 

dadgenili. axal nivTze arsebuli uflebebi qarwyldeba 196-e muxlis 

Tanaxmad.

7
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muxli 196. uflebaTa gaqarwyleba sakuTrebis gadasvlisas

Tu sakuTreba gadadis 193-e_195-e muxlebis Tanaxmad, maSin mocemul 

nivTze arsebuli yvela sxva ufleba qarwyldeba.

I. zogadi debulebebi

norma awesrigebs mesame pirTa uflebebs dakavSirebul, Serwymul 

da gadamuSavebul nivTebze. zogadad, sanivTo uflebebi nawarmoebia 

sakuTrebis uflebidan da, 196-e muxlis mixedviT, isini iziareben 

sakuTrebis uflebis samarTlebriv beds; meore mxriv, norma cal-

saxad adgens, rom mesame pirTa uflebebi qarwyldeba. amiT igi icavs 

sakuTrebis uflebis SemZens mesame pirTa uflebebis datvirTvisagan. 

sadavo sakiTxia, ramdenad aris normis analogiis gziT gamoyeneba 

mizanSewonili, rodesac erTi mesakuTris sxvadasxva nivTis dakavSi-

reba xdeba.

II. uflebaTa gaqarwyleba

normis mixedviT, Tu (erTpirovnuli) sakuTrebis ufleba gadadis 

sxva pirze (magaliTad, 193, 194 II muxlebi), an warmoiSoba pirTa Tana-

sakuTreba (194 I, 195 muxlebi), am SemTxvevaSi, qarwyldeba nivTebze 

arsebuli uflebebic. es samarTlebrivi Sedegi dadgeba im garemoebis 

miuxedavad, rom 193-e_195-e muxlebis mixedviT arsebobs ara saku-

Trebis dakargva, aramed piris erTpirovnuli sakuTreba gardaiqm-

neba TanasakuTrebad. normis mixedviT, sakuTrebis mopoveba sanivTo 

uflebebis gareSe xdeba kanonis ZaliT. am normis gagebiT, uflebebi 

aris nivTebze arsebuli SezRuduli sanivTo uflebebi. normis gamoy-

eneba pirobadebul sakuTrebaze SesaZlebelia analogiis gziT. mflo-

beloba, 196-e muxlis Tanaxmad, ar aris ufleba da e.i. mflobeloba 

ar niSnavs nivTis datvirTvas. valdebulebiTsamarTlebrivi moTxo-

vnis uflebaze 196-e muxlis moqmedeba ar vrceldeba. 193-e_195-e 

muxlebis SemTxvevaSi, mesakuTris nebis sawinaaRmdegod misi mflobe-

lobidan gasul nivTebze sakuTrebis mopoveba xdeba kanonis ZaliT, 

xolo mesame piri sakuTrebas SeiZens 186, 187 I muxlebis Tanaxmad. 187 

II muxli ar gamoiyeneba.

1

2
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muxli 197. axali mesakuTrisagan zianis anazRaurebis moTxovna

1. pirs, romelic 193-e_195-e muxlebis mixedviT kargavs Tavis saku-

Trebas, an sxvagvarad irRveva misi ufleba, SeuZlia, zianis anazRaure-

ba mosTxovos im pirs, vinc mesakuTre gaxda. pirvandeli mdgomareobis 

aRdgenis moTxovna dauSvebelia.

2. am muxlis pirveli nawiliT gaTvaliswinebuli moTxovna ar war-

moiSoba, Tu axalma mesakuTrem nivTi sasyidliani xelSekrulebiT mesa-

me pirisagan SeiZina.

I. zogadi debulebebi

norma gamoxatavs kanonmdeblis gadawyvetilebas, 193-e_195-e mux-

lebiT gaTvaliswinebuli sakuTrebis samarTlebrivi mikuTvnebis 

sakiTxidan gamomdinare, zianis anazRaurebis sakiTxi valdebule-

biTsamarTlebriv sibrtyeze gadawyvitos. am normebis safuZvelze 

ganxorcielebuli sakuTrebis samarTlebrivi Sedegi kanonis ZaliT 

sabolooa da igi gamoricxavs vindikaciis moTxovnis uflebas 170 

I muxlis mixedviT. 197-e muxli ikavebs savindikacio moTxovnis uf-

lebis adgils. gamomdinare aqedan, kanoni uSvebs mxolod zianis ana-

zRaurebis moTxovnas da gamoricxavs sakuTrebis ukan dabrunebis 

moTxovnas (`pirvandeli mdgomareobis aRdgenis moTxovna dauSvebe-

lia~).

II. 197-e muxlis winapirobebi da samarTlebrivi Sedegi

197 I muxlis safuZvelze zianis anazRaurebis moTxovnis ufleba 

aqvs im pirs, romelmac 193-e_195-e muxlebis mixedviT sakuTreba da-

karga an sxvagvarad dairRva misi ufleba. upirvelesad, sagnobrivad, 

normis moqmedeba moicavs (Tana)sakuTrebis srulad dakargvas 193, 

194 II muxlebis mixedviT. Tu piris moZravi nivTi dakavSirebuli iqne-

ba miwis nakveTTan (193), an piris moZravi nivTebi sxva nivTTan Seer-

Tebis Sedegad ar miiCneva mTavar nivTad (194 II), maSin piri kargavs 

sakuTrebis uflebas. 

194 I, 195-e muxlebis SemTxvevaSi, adrindeli mesakuTreebis erT-

pirovnuli sakuTreba, kanonis ZaliT, gardaiqmneba axal nivTze Tana-

sakuTrebad. Sesabamisad, saxezea ara sakuTrebis dakargva, aramed 

sakuTrebis Sinaarsis cvlileba; xolo, ramdenad SeiZleba sakuTre-

bis Sinaarsis cvlileba sakuTrebis darRvevad 197-e muxlis mixedviT 

Sefasdes, damokidebulia konkretuli SemTxvevis faqtobriv gare-

moebebze. rogorc wesi, 197-e muxlis mixedviT, zianis anazRaurebis 

moTxovna Seexeba sakuTrebis uflebis srulad dakargvis SemTxvevebs 

(193, 194 II).

normis mixedviT, zianis anazRaurebis moTxovnis ufleba arsebobs 

1
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im SemTxvevaSic, rodesac nivTebis SeerTebis Sedegad sxvagvarad 

xdeba uflebis darRveva. ismis kiTxva, Tu ramdenad aris 197 I muxli 

im piris zianis anazRaurebis moTxovnis uflebis safuZveli, romlis 

SezRuduli sanivTo uflebac nivTebis dakavSirebis Sedegad gaqar-

wylda 196-e muxlis mixedviT. magaliTad, giravnobis uflebiT dat-

virTuli moZravi nivTi gaxda miwis nakveTis arsebiTi Semadgeneli 

nawili da miwis nakveTis mesakuTrem moipova sakuTreba 193-e muxlis 

safuZvelze. miuxedavad imisa, rom 197 I muxlis sakanonmdeblo Se-

madgenloba pirdapir 196-e muxlze ar miuTiTebs, sanivTo uflebis 

darRveva (gaqarwyleba 196-e muxlis mixedviT) 193-e_195-e muxlebiT 

gansazRvruli qmedebiT aris gamowveuli da, Sesabamisad, 197 I muxlis 

safuZvelze warmoiSoba sanivTo uflebis mflobelis moTxovnis uf-

lebac zianis anazRaurebis Sesaxeb. 197 II muxlis Tanaxmad, zianis ana-

zRaurebis moTxovnis ufleba ar warmoiSoba, Tu axalma mesakuTrem 

nivTi sasyidliani xelSekrulebiT mesame pirisagan SeiZina. am nor-

mis garda, konkretul SemTxvevebSi, SesaZlebelia, gamoyenebul iqnes 

saxelSekrulebo urTierTobis safuZvelze warmoSobili moTxovnis 

uflebebi.
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III. sakuTrebis SeZena uflebebsa da moTxovnebze

muxli 198. cneba. Sinaarsi

1. moTxovna an ufleba, romelTa daTmoba da dagiravebac SesaZlebe-

lia, maTma mflobelma SeiZleba sakuTrebad gadasces sxva pirs. moTxo-

vnebi da uflebebi axal pirze gadadis iseTsave mdgomareobaSi, rogor-

Sic isini Zveli mflobelis xelSi iyvnen.

2. Zveli mflobeli valdebulia, axal mflobels gadasces mis mflo-

belobaSi arsebuli yvela sabuTi, romlebic exeba moTxovnebsa da uf-

lebebs, da yvela informacia, romlebic aucilebelia am moTxovnebisa 

da uflebebis gamoyenebisTvis.

3. Zveli mflobeli aseve valdebulia, moTxovnis safuZvelze gada-

sces SemZens saTanadod damowmebuli sabuTi am uflebisa da moTxov-

nis daTmobis Sesaxeb. am sabuTis damowmebis xarjebi daekisreba axal 

mflobels.

I. moTxovnis daTmobis cneba ............................................................ 177 

II. moTxovnis daTmobis samarTlebrivi buneba da Sinaarsi .......... 178

III. Zveli mflobelis valdebulebebi .............................................. 179

1. informaciis miwodeba ............................................................. 179

2. sabuTebis damowmebis valdebuleba ...................................... 179

I. moTxovnis daTmobis cneba

198-e_202-e muxlebis Tanaxmad, SesaZlebelia, valdebulebiT ur-

TierTobaSi garigebis safuZvelze moxdes kreditoris cvlileba 

moTxovnis Sinaarsis cvlilebis gareSe. sakiTxi exeba moTxovnaze 

uflebamosili piris da ara moTxovnis Sinaarsis cvlilebas. is faq-

ti, rom kanoni kreditoris cvlilebas SesaZlebels xdis, ar aris 

TavisTavad cxadi, vinaidan igi exeba xelSekrulebis dadebis Tavi-

suflebas, romelic, amasTanave, moicavs kontrahentis arCevanis Ta-

visuflebasac, gansazRvruli valdebulebiTi urTierToba mxolod 

konkretul pirTan arsebobdes. samarTlebrivi bunebiT, valdebule-

biTi urTierToba aris bipolaruli urTierToba, romlidanac ga-

momdinareobs moTxovnis fardobiTi xasiaTi, da romlis mixedviT, 

mxolod valdebulebiTi urTierTobis monawileebs aqvT moTxovnebi 

erTmaneTis mimarT. rogorc wesi, valdebulebiT urTierTobebSi me-

same pirebi ar monawileoben (gamonaklisi: 349-e muxli _ mesame piris 

sasargeblod dadebuli xelSekruleba; 371-e muxli _ valdebulebis 

Sesruleba mesame piris mier). moTxovna aRniSnavs gansazRvrul pi-

rebs Soris valdebulebiT urTierTobas. magram im SemTxvevaSi, ro-

desac kreditoris moTxovna mimarTulia xelSekrulebis safuZvelze 

movalis mimarT, maSin moTxovnis gadacema mesame pirze zians ayenebs 

1
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moTxovnis identurobas, rogorc subieqtis uflebas. am gagebiT, 

`identuri~   moTxovnis mesame pirze gadacema rTuli warmosadgenia, 

radgan moTxovnis gadacemiT warmoiSoba samarTlebrivi urTierToba 

sxva pirebs Soris. romis samarTalSi moTxovnis subieqtze damokide-

buli Tvalsazrisi dauSveblad miiCnevda moTxovnis gadacemas. qar-

Tuli samoqalaqo samarTali ar misdevs romauli samarTlis koncef-

cias da, iseve rogorc sxva uflebebs, dasaSvebad miiCnevs moTxovnis 

gadacemas, radgan valdebulebiT urTierTobaSi moTxovnis subieqt-

ze damokidebuleba ar aris umTavresi sakiTxi _ kanonis regulire-

bis centraluri sakiTxia moTxovna, rogorc valdebulebiTi urTier-

Tobis obieqti. kanoni moTxovnis gadacemis regulirebiT moTxovnis 

identurobas xelSeuxeblad ganixilavs.

II. moTxovnis daTmobis samarTlebrivi buneba da Sinaarsi

199-e_207-e muxlebi Seexeba kerZo samarTlis yvela saxis moTxo-

vnas. 

199-e muxlis mixedviT, SesaZlebelia moTxovnis mflobelis (e.w. 

cedenti) mier moTxovnis gadacema movalis Tanxmobis gareSe mesame 

pirze (e.w. cesioneri). aseve, SesaZlebelia, rom moTxovnis daTmoba 

damokidebuli iyos pozitiur an negatiur pirobaze, magaliTad, rom 

moTxovna gansazRvruli movlenis dadgomis SemTxvevaSi mesame pirs 

gadaecema. 

moTxovnis daTmobis ganmartebisas gamoiyeneba 52-e muxliT dad-

genili zogadi wesi. aucilebeli piroba ar aris is garemoeba, rom 

mxareebma `moTxovnis daTmoba~,   rogorc samarTlebrivi cneba, ga-

moiyenon. SesaZlebelia, rom nasyidobis xelSekrulebaSi gansazRv-

ruli iyos moTxovnis daTmoba. aseve, SesaZlebelia, rom mxareebma 

moTxovnis daTmobis Sesaxeb SeTanxmeba konkludenturi qmedebiT ga-

moxaton. magaliTad, rodesac mxareTa mier ganxorcielebuli qmede-

bebi moTxovnis daTmobis ganzraxvas gamoxatavs; aseve, Tu moTxovnis 

daTmobiT Sesrulebuli iqneba uzrunvelyofili moTxovna, SesaZle-

belia, rom moTxovnis SesrulebaSi, amave dros, moTxovnis daTmoba 

moiazrebodes. 

zogadad, samoqalaqo kodeqsi ar icnobs moTxovnis keTilsindi-

sier SeZenas,1 radgan moTxovnis daTmobis SemTxvevebSi ar arsebobs 

realuri garemoeba, romelic warmoSobda moTxovnis damTmobis le-

gitimaciis varauds, rogorc, magaliTad, 158-e muxli moZravi nivTe-

bis SemTxvevaSi, roca ivaraudeba, rom nivTis mflobeli aris nivTis 

mesakuTre. im SemTxvevaSi, rodesac moTxovnis daTmobas axorcie-

lebs arauflebamosili piri, maSin gamoiyeneba 99-e_102-e muxlebi.

 

1 WeWelaSvili, moTxovnis daTmoba da valis gadakisreba, 2004, gv. 59.
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III. Zveli mflobelis valdebulebebi

1. informaciis miwodeba

norma Seicavs Zveli mflobelis valdebulebebs axali mflobelis 

mimarT. normis II da III nawilebi awesrigeben axali mflobelis damxma-

re moTxovnebs, romlebic Seexeba moTxovnis uflebis ganxorciele-

bisaTvis saWiro sabuTebsa da informacias. sagnis logikidan gamom-

dinare, aseTi moTxovnebis warmoSobis safuZvelia Zvel mflobelsa 

da axal mflobels Soris arsebuli kauzaluri urTierToba. 198-e 

muxlis debulebebi dispoziciuri xasiaTisaa. garda amisa, SesaZle-

belia, rom kauzaluri urTierTobidan gamomdinareobdes sxva val-

debulebebi, magaliTad, Zveli mflobelis valdebuleba, ar ganaxor-

cielos iseTi qmedeba, romelic gaarTulebs an SeuZlebels gaxdis 

daTmobili moTxovnis axali mflobelis mier ganxorcielebas.

kanonis Tanaxmad, moTxovnis mflobels ara aqvs valdebuleba, 

acnobos movales moTxovnis daTmobis Sesaxeb, magram SesaZlebelia, 

aseTi valdebuleba arsebobdes kauzaluri urTierTobis safuZvel-

ze.

Zvelma mflobelma unda miawodos axal mflobels is informacia, 

rac saWiroa moTxovnis ganxorcielebisaTvis. am muxlis gagebiT, `in-

formacia~ aris samarTlebrivad mniSvnelovani faqtebi da garemo-

ebebi, romlebic Seexeba moTxovnis Sinaarss, movalis pirovnebasa da 

mis ekonomikur mdgomareobas; aseve, is faqtebi, romlebic saWiroa 

movalis Sesageblis gasabaTileblad.

moTxovnis mflobeli, aseve, valdebulia, gadasces axal mflobels 

moTxovnasTan dakavSirebuli sabuTebi. aseTi sabuTebia, magaliTad: 

xelSekruleba, Zvel mflobelsa da movales Soris arsebuli kore-

spondencia, maSasadame, yvela pirdapiri da arapirdapiri werilo-

biTi dokumenti, romlebic moTxovnis arsebobas adasturebs. norma 

calsaxad miuTiTebs aseTi sabuTebis mflobelobaSi gadacemas, rac 

gulisxmobs pirdapir an arapirdapir mflobelobas. Tu cedenti sabu-

Tebs flobs arapirdapir, maSin igi valdebulia, gadasces axal kre-

ditors mesame pirisagan mflobelobis moTxovnis uflebis miniWeba.

2. sabuTebis damowmebis valdebuleba

norma gansazRvravs, rom moTxovnis damTmobi valdebulia, gada-

sces SemZens sabuTebis saTanadod damowmebuli aslebi. es moTxovnac 

aris valdebulebiTsamarTlebrivi moTxovna, romlis mizania, gauad-

vilos axal kreditors moTxovnis ganxorcieleba da warmoiSoba im 

SemTxvevaSic, rodesac moTxovnis daTmoba xorcieldeba kanonis Za-

liT (207).
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muxli 199. moTxovnis daTmoba

1. moTxovnis mflobels (kreditors) SeuZlia, movalis Tanxmobis 

gareSe, moTxovna mesame pirs dauTmos, Tuki es ar ewinaaRmdegeba val-

debulebis arss, movalesTan mis SeTanxmebas an kanons (moTxovnis daT-

moba). movalesTan SeTanxmeba daTmobis dauSveblobis Sesaxeb SeiZleba 

mxolod maSin, Tu arsebobs movalis pativsadebi interesi.

2. moTxovnis daTmoba xdeba moTxovnis mflobelsa da mesame pirs So-

ris dadebuli xelSekrulebiT. aseT SemTxvevebSi Tavdapirveli mflo-

belis adgils ikavebs mesame piri.

I. moTxovnis daTmobis Sinaarsi (199 I) ............................................ 180

II. moTxovnis daTmobis xelSekruleba ............................................ 182

III. moTxovnis daTmobis mxareebi ..................................................... 182

IV. moTxovnis daTmobis samarTlebrivi Sedegebi .......................... 183

V. mtkicebis tvirTi ......................................................................... 183

I. moTxovnis daTmobis Sinaarsi (199 I)

samoqalaqo samarTalSi, rogorc wesi, daSvebulia moTxovnis daT-

moba. gamonaklis SemTxvevebSi, SesaZlebelia, moTxovnis daTmobis 

dauSvebloba gamomdinareobdes valdebulebis arsidan, kreditorsa 

da movales Soris SeTanxmebidan, an kanonidan:

a) moTxovnis daTmoba dauSvebelia, Tu moTxovnis daTmobiT misi 

ganxorcieleba axali kreditoris mier Sinaarsis cvlilebis gareSe 

SeuZlebeli iqneba, an moTxovnis daTmoba movalis mdgomareobas 

mniSvnelovnad auaresebs. am SemTxvevaSi, moTxovnis daTmoba gamor-

icxulia, radgan daculi ar aris moTxovnis identuroba. aseT SemTx-

vevebs ganekuTvneba, magaliTad, pirovnuli uflebebi. pirovnuli 

ewodeba pirovnebasTan mWidrod dakavSirebul uflebebs, romlebic 

adamianis pirovnebis individualurobis gamomxatvelia.1 pirovnulia 

moTxovna, rodesac igi, rogorc bunebrivi qmedeba, axali kredito-

ris mimarT iseve ver ganxorcieldeba, rogorc Zveli kreditoris 

mimarT, radgan icvleba misi ekonomikuri arsi, an valdebulebis 

identuroba arsebiTad ganisazRvreba kreditorsa da movales Soris 

arsebuli urTierTobiT. 

moTxovnis daTmoba dauSvebelia, aseve, im SemTxvevaSi, rodesac 

valdebulebis arsi gamoixateba iseTi moqmedebis SesrulebiT, rome-

lic ar SeiZleba Seasrulos mesame pirma. aseT valdebulebebs gane-

kuTvneba, magaliTad: eqimis mier samedicino operaciis ganxorciele-

ba an portretis daxatva. eqimis Secvla sxva eqimiT an portretis 

daxatva sxva mxatvris mier gamoiwvevs moTxovnis Sinaarsis arsebiT 

cvlilebas. 

1  kereseliZe, uzogadesi cnebebi, 2009, gv. 131.
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moqmedeba, romelic ar SeiZleba ganaxorcielos mesame pirma, ar-

sebobs aseve nivTis sargeblobaSi gadacemis SemTxvevebSic. kerZod, 

nivTis gamoyeneba damokidebulia am nivTis sargeblobaSi mimReb 

pirze imgvarad, rom sxva piris mier imave nivTis gamoyeneba mniS-

vnelovnad cvlis sxva piris mier nivTiT sargeblobis arss, radgan 

nivTiT mosargeblisadmi ndoba iyo valdebulebis erT-erTi mniS-

vnelovani garemoeba. Sesabamisad, dauSvebelia damqiraveblis ufle-

bebis gadacema mesame pirze.

dauSvebelia, aseve, dasaqmebulis moTxovnis daTmoba Svebule-

basa da Svebulebis anazRaurebaze. es gamomdinareobs SromiTi xe-

lSekrulebis gansakuTrebuli samarTlebrivi bunebidan da Sve-

bulebis moTxovnis miznidan. 

pirovnulia moTxovna im SemTxvevaSic, rodesac misi ganxorciele-

ba axali kreditoris mimarT cvlis am moTxovnis ekonomikur arss. 

rogorc wesi, xelSekrulebis dadebas Tan axlavs mxareebs Soris ar-

sebuli urTierTobis elementebi, magaliTad, maTi pirovnuli Tvise-

bebi da ekonomikuri SesaZleblobebi. marTalia, moTxovnis daTmoba 

Seexeba movalis mier kontrahentis arCevanis Tavisuflebas, magram 

kreditoris cvlileba, amave dros, ar niSnavs avtomaturad moTx-

ovnis daTmobis pirovnul xasiaTs. sxva SemTxvevaSi, moTxovnis daTmo-

bis samarTlebrivi instituti mniSvnelobas dakargavda. gadamwyveti 

mniSvneloba unda mieniWos im garemoebas, rom xom ar iwvevs kredito-

ris cvlileba valdebulebis Sinaarsis cvlilebas. es sakiTxi exeba 

rogorc ormxriv, ise calmxriv xelSekrulebebs. samoqalaqo kodeq-

si mxareTa Soris moTxovnis daTmobis akrZalvas dasaSvebad miiCnevs 

mxo lod mxareTa pativsadebi interesebis arsebobisas;

b) moTxovnis daTmoba dauSvebelia, Tu igi ewinaaRmdegeba kred-

itorsa da movales Soris arsebul SeTanxmebas (e.w. pactum de non 

cedendo). aseTi SeTanxmeba SesaZlebelia miRweul iqnes rogorc 

valdebulebis warmoSobisas, aseve mis Semdgom. aseT SeTanxmebas, ro-

gorc wesi, aqvs ara valdebulebiTi xasiaTi, aramed samarTlebrivad 

uflebis SemzRudveli Zala. maSasadame, kreditorsa da movales So-

ris SeTanxmeba niSnavs, rom kreditori valdebulia, ar ganaxorcie-

los moTxovnis daTmoba da, aseve, igi moTxovnas arTmevs arsebiT 

Tvisebas _ daTmobis SesaZleblobas. moTxovnis daTmoba SesaZlebe-

lia, mxolod SezRudulad iqnes daSvebuli da damokidebuli iyos 

gansazRvrul pirobis dadgomaze, magaliTad, movalis Tanxmobaze;

g) moTxovnis daTmoba dauSvebelia im SemTxvevaSic, Tu igi ewi-

naaRmdegeba kanons. aseTi akrZalvebi mocemulia samoqalaqo kode-

qsSi. magaliTad, akrZalulia menardis mier Sesasrulebeli samuSaos 

sxva pirisaTvis gadacema (632), rwmunebulis mier mindobili davalebis 

mesame piris mier Sesruleba (711 I). akrZalvas Seicavs saqarTvelos 

Sromis kodeqsis me-10 muxli, romlis Tanaxmadac, dasaqmebuli val-
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debulia, samuSao Seasrulos piradad. 

moTxovnis daTmoba ewinaaRmdegeba kanons, Tu igi gamomdinareobs 

aqcesoruli uflebidan, radgan maTi gadacema mxolod ZiriTad moTx-

ovnasTan erTad aris SesaZlebeli. magaliTad, 295-e muxlis Tanaxmad, 

ipoTeka da mis safuZvlad arsebuli moTxovna mxolod erTdroulad 

da erToblivad SeiZleba iqnes sxva pirisaTvis gadacemuli; moTx-

ovnis sxva pirze gadacemiT axal kreditorze gadadis giravnobis 

uflebac (269 I). 

II. moTxovnis daTmobis xelSekruleba

moTxovnis daTmobis xelSekruleba aris abstraqtuli xelSekrule-

ba. moTxovnis damTmobis nebis gamovlenasa da axali kreditoris mier 

Tanxmobis gamoxatvasTan erTad, xelSekrulebis aucilebeli pirobaa 

daTmobili moTxovnis zusti aRniSvna. moTxovna imdenad unda iyos 

individualizebuli, rom mxareTa SeTanxmeba moTxovnis daTmobis 

saganze ar unda iZleodes eWvis safuZvels (gansazRvrulobis prin-

cipi).2 aseve, xelSekrulebidan unda gamomdinareobdes axali kre-

ditoris uflebamosileba daTmobili moTxovnis sakuTari saxeliT 

ganxorcielebis Sesaxeb, radgan moTxovnis daTmobis xelSekruleba 

iwvevs kreditoris, rogorc uflebamosili piris, cvlilebas da ara 

moTxovnis Sinaarsis cvlilebas. moTxovnis daTmobis samarTlebrivi 

safuZveli SesaZlebelia iyos nasyidoba, Cuqeba an mxareTa Soris ne-

bismieri SeTanxmeba. 

samoqalaqo kodeqsi dasaSvebad miiCnevs moTxovnis mxolod nawi-

lis gadacemas, Tu SesaZlebelia moTxovnis gayofa. aseT SemTxveva-

Si, saWiroa, mxareebs Soris gansakuTrebuli SeTanxmeba, rom mxolod 

moTxovnis nawilis gadacema xdeba. garda amisa, SesaZlebelia samoma-

vlo moTxovnis uflebebis daTmobac.3 

moTxovnis daTmobis xelSekrulebisaTvis gansazRvruli forma ar 

aris dadgenili da gamomdinare aqedan, moTxovnis daTmobis xelSe-

kruleba SeiZleba daidos rogorc werilobiT, ise zepirad.4

 

III. moTxovnis daTmobis mxareebi

moTxovnis daTmobis mxareebi arian moTxovnis mflobeli (kredi-

tori, e.w. cedenti) da mesame piri (axali kreditori, e.w. cesioneri). 

movalis Tanxmoba an codna moTxovnis daTmobis Sesaxeb ar aris au-

cilebeli piroba.

2 WeWelaSvili, moTxovnis daTmoba da valis gadakisreba, 2004, gv. 53.

3 Heinrichs, in Palandt BGB Kommentar, 62. Aufl ., § 398, Rn. 11.
4  WeWelaSvili, moTxovnis daTmoba da valis gadakisreba, 2004, gv. 72; SoTaZe, sanivTo 

samarTali, 2014, gv. 191.
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marTalia, moTxovnis daTmobis xelSekrulebaSi miTiTebuli unda 

iyos axali kreditori, magram es garemoeba ar gamoricxavs moTx-

ovnis daTmobis blanketur xelSekrulebas, rodesac xelSekruleba 

gadaecema pirs im uflebamosilebiT, rom TviTon gansazRvros axali 

kreditori.

moTxovnis daTmobis xelSekrulebaSi saWiroa movalis (debitor ces-
sus) miTiTeba, magram SesaZlebelia, rom xelSekrulebaSi saxelobi-

Ti moxseniebis gareSec movalis identuroba gamomdinareobdes xe-

lSekrulebis Sinaarsidan.

IV. moTxovnis daTmobis samarTlebrivi Sedegebi

moTxovnis daTmobis samarTlebrivi Sedegi aris kreditoris cvli-

leba. Tavdapirveli kreditoris adgils ikavebs axali kreditori. 

79-e da 81-e muxlebiT regulirebuli Secilebis ufleba aris xe-

lSekrulebaze damokidebuli aRmWurveli ufleba, romelic ipso iure 
moTxovnis daTmobasTan erTad sxva pirze ar gadadis, magram SesaZle-

belia saxelSekrulebo urTierTobidan gamomdinare sxva aRmWurveli 

uflebebis moTxovnis daTmoba, rogorebicaa, magaliTad: myidvelis 

mier xelSekrulebis moSlis ufleba (491), fasis Semcirebis moTxovna 

(492) da SemkveTis mier damatebiTi Sesrulebis moTxovna (642).5 

V. mtkicebis tvirTi

moTxovnis daTmobis mtkicebis tvirTi ekisreba axal kreditors. 

piri, romelic moTxovnis daTmobis namdvilobas eWvqveS daayenebs, 

valdebulia, daamtkicos es garemoeba.

5 Busche, in Staudinger BGB, 2012, § 399, Rn. 40-41.
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muxli 200. movalis ufleba moTxovnis daTmobisas

vidre movales ecnobebodes moTxovnis daTmobis Sesaxeb, mas ufle-

ba aqvs, Seasrulos valdebuleba moTxovnis Tavdapirveli mflobelis 

winaSe.

I. zogadi debulebebi

normis ZiriTadi mizania movalis dacva valdebulebis Sesrulebis 

SemTxvevaSi, rodesac misTvis cnobili ar iyo moTxovnis daTmobis 

Sesaxeb. movalis dacvis mizniT, norma Seicavs wesidan gamonakliss, 

rom moTxovnis daTmobiT movalisTvis Setyobinebis gareSe axali 

kreditori ikavebs Zveli mflobelis adgils. am SemTxvevaSi, movale 

saWiroebs dacvas, radgan igi ar aris moTxovnis daTmobis xelSekru-

lebis mxare da misi Setyobineba moTxovnis daTmobis Sesaxeb saval-

debulo ar aris. 

II. normis sakanonmdeblo Semadgenloba

keTilsindisieri movalis dacvis SinaarsSi igulisxmeba is, rom 

movalis mier ganxorcielebuli valdebulebis Sesruleba (361) Zve-

li mflobelis mimarT samarTlebrivad namdvilia axali kredito-

ris mimarTac. iuridiul literaturaSi gamoTqmuli Sexedulebis1 

Tanaxmad, me-200 muxlis samarTlebrivi Sedegebis dadgoma damo-

kidebulia mxolod movalis nebaze. Sesabamisad, movales ufleba 

aqvs, uari Tqvas normiT miniWebul uflebamosilebaze. Sesabamisad, 

movales aqvs arCevanis Tavisufleba, Tu vis mimarT ganaxorcielebs 

igi valdebulebis Sesrulebas _ axali Tu Zveli kreditoris mimarT.

movale Tavisufldeba axali kreditoris winaSe im SemTxvevaSi, Tu 

igi valdebulebas Seasrulebs Zveli kreditoris winaSe da misTvis 

ar aris cnobili moTxovnis daTmobis Sesaxeb. valdebulebis nawi-

lobriv Sesruleba movales nawilobriv aTavisuflebs. mniSvneloba 

ara aqvs im garemoebas, Tu rogoria valdebulebis arsi. 

literaturaSi gamoTqmuli Sexedulebis2 Tanaxmad, am muxlis mi-

xedviT, movalis mier valdebulebis Sesrulebad ar iTvleba kredi-

toris dakmayofileba mesame piris mier (371) da, Sesabamisad, mesame 

pirs ar icavs me-200 muxli. es gamomdinareobs ara imdenad normis 

Sinaarsidan, ramdenadac normis miznidan: mesame piri ar saWiroebs 

dacvas, radgan igi ar aris valdebuli, Seasrulos garigebiT nakisri 

movalis valdebuleba. mxolod im SemTxvevaSi, rodesac mesame piri 

samarTlebrivad dainteresebulia movalis mier valdebulebis Ses-

rulebiT, dasaSvebia me-200 muxlis gamoyeneba. magaliTad, Tavdebis 

1 Busche, in Staudinger BGB, 2012, § 407, Rn. 8.
2 Busche, iqve, Rn. 13.
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mier valdebulebis Sesruleba, raTa Tavidan aicilos pasuxismgeb-

loba.

normis mixedviT, valdebulebis Sesrulebis dro aris is momenti, 

rodesac movale valdebulebis Sesrulebis qmedebas ganaxorcielebs 

da ara kreditoris mier Sesrulebis miRebis dro. magaliTad, Tu 

movale Zvel kreditors fuls gaugzavnis, mniSvnelovania gagzavnis 

dro da ara fulis kreditoris mier miRebis dro.

moTxovnis daTmobis maregulirebeli normebi ar gansazRvraven, 

Tu vis aqvs valdebuleba, acnobos movales moTxovnis daTmobis Sesa-

xeb (`vidre movales ecnobebodes~). rogorc wesi, aseTi valdebuleba 

aqvs Zvel mflobels. magram vinaidan kanonis sityvasityviTi mniSvne-

loba farTod SeiZleba iqnes gagebuli, me-200 muxlis gamoyenebisaT-

vis sakmarisia, Tu movalisTvis moTxovnis daTmobis Sesaxeb cnobili 

gaxda sxva garemoebebis Sedegad da ara uSualod Zveli an axali kre-

ditoris mier Setyobinebis safuZvelze.

III. axali kreditoris uflebebi Zveli kreditoris mimarT

Tu movale moTxovnis Zveli mflobelis mimarT valdebulebis Ses-

rulebiT Tavisufldeba, maSin axal kreditors warmoeSoba moTxovna 

zianis anazRaurebis Taobaze Zveli mflobelis mimarT. es moTxo-

vna gamomdinareobs Zvelsa da axal mflobels Soris arsebuli sa-

xelSekrulebo urTierTobidan, vinaidan valdebulebis Sesrulebis 

miRebiT Zvelma mflobelma daarRvia xelSekrulebis pirobebi. gar-

da amisa, SesaZlebelia, rom axali mflobelis moTxovnis safuZveli 

gamomdinareobdes 992-e muxlidan, Tu Zvelma kreditorma gamoiyena 

movalis arcodna moTxovnis daTmobis Sesaxeb. 

me-200 muxlisgan gansxvavebiT, 296-e muxli ar aTavisuflebs mova-

les Zveli mflobelis mimarT ipoTekiT uzrunvelyofili moTxovnis 

Sesrulebis SemTxvevaSi. 296-e muxlis sawinaaRmdego Sinaarsi gamom-

dinareobs im garemoebidan, rom ipoTeka, rogorc moTxovnis uzrun-

velyofis saSualeba, saWiroebs sajaro reestrSi registracias da 

vinaidan misi gadacema ar xdeba moTxovnis gadacemis gareSe, moTxo-

vnis daTmobac sajaro reestrSi Sesabamis cvlilebas moiTxovs. am 

SemTxvevaSi, movalis dacva ar aris samarTlebrivad mniSvnelovani 

garemoeba. 
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muxli 201. uzrunvelyofis saSualebaTa gadasvla moTxovnis daTmobisas

1. moTxovnis daTmobiT axal mflobelze gadadis misi uzrunvelyo-

fis saSualebebica da moTxovnasTan dakavSirebuli sxva uflebebic.

2. movales ufleba aqvs, wauyenos axal mflobels yvela is Sesagebe-

li, rac mas hqonda Tavdapirveli mflobelis mimarT moTxovnis daTmo-

bis Sesaxeb cnobis miRebis droisaTvis.

I. normis mizani .................................................................................. 186 

II. uzrunvelyofis saSualebebisa da uflebebis gadasvla ........... 186

1. ipoTeka ..................................................................................... 186

2. giravnoba .................................................................................. 187

3. Tavdeboba ................................................................................. 187

4. moTxovnasTan dakavSirebuli sxva uflebebi ....................... 187

III. movalis Sesageblebi .................................................................... 188

1. normis mizani ........................................................................... 188

2. `Sesageblis~ cneba ................................................................... 189

I. normis mizani

normis mizania ZiriTadi moTxovnisa da masTan dakavSirebuli uf-

lebebis ganxorcielebis samarTlebrivi uflebamosilebis erTi pi-

risaTvis miniWeba. axal kreditors unda mieniWos uzrunvelyofis 

saSualebebis ganxorcielebis uflebamosilebac. kanoni ar Seicavs 

uzrunvelyofis saSualebebis CamonaTvals da am uflebebs, rogorc 

wesi, ganekuTvneba: ipoTeka, giravnoba da Tavdeboba. dazustebas sa-

Wiroebs `moTxovnasTan dakavSirebuli sxva uflebebi~. muxlis pir-

veli nawilis pirveli winadadeba aqcesorul uflebebs moicavs da, 

Sesabamisad, moTxovnasTan dakavSirebuli sxva uflebebis gadacemac 

aqcesoruli uflebebi SeiZleba iyos.

normis samarTlebrivi Sedegia uflebebis uSualod axal kredi-

torze gadasvla. sityvasityviTi mniSvnelobiT, igi moicavs mxolod 

uflebebs, romelTa gadasvlac axal kreditorze piris nebis gamo-

vlenisgan damoukideblad xorcieldeba.

II. uzrunvelyofis saSualebebisa da uflebebis gadasvla

 

1. ipoTeka

ipoTekis aqcesoruli damokidebuleba moTxovnaze gamomdina-

reobs 295-e muxlidan da 201-e muxli ar aris gansxvavebuli Sinaar-

sis Semcveli. 201-e muxli ganamtkicebs zogad debulebas, Tu ra bedi 

eweva uzrunvelyofis saSualebebs axali kreditorisTvis moTxovnis 

daTmobis SemTxvevaSi.

1
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2. giravnoba

giravnobis uflebis aqcesorul damokidebulebas moTxovnaze are-

gulirebs 269-e muxli. ipoTekisgan gansxvavebiT, es damokidebuleba 

ar aris mkacri da muxli Seicavs gansazRvrul gamonaklisebs. magali-

Tad, 269 II muxlis Tanaxmad, mflobelobiTi giravnobis ufleba wyde-

ba, Tu moTxovnis daTmobisas axali kreditori gonivrul vadaSi ar 

moiTxovs misTvis giravnobis sagnis mflobelobaSi gadacemas, xolo 

registrirebuli giravnobis SemTxvevaSi _ mis registracias. 269 IV 

muxli SesaZlebels xdis giravnobis uflebis Sewyvetas, Tu moTxov-

nis daTmobisas gamoricxulia giravnobis uflebis gadacema. gamom-

dinare aqedan, 269-e muxlis gamonaklisebi 201-e muxlis gamoyenebisas 

unda iqnes gaTvaliswinebuli.

3. Tavdeboba

201 I muxli mniSvnelovania Tavdebobis SemTxvevaSi, radgan Tav-

debobis maregulirebeli normebi, ipoTekisa da giravnobisagan gan-

sxvavebiT, ar gansazRvravs TavdebobiT uzrunvelyofili moTxovnis 

daTmobis samarTlebriv Sedegebs. Tavdebobis aqcesoruli buneba 

gamomdinareobs 893-e muxlidan, romlis Tanaxmad, Tavdebis valde-

bulebisaTvis ganmsazRvrelia Sesabamisi ZiriTadi valdebulebis 

arseboba. Sesabamisad, TavdebobiT uzrunvelyofili moTxovnis gada-

cemis SemTxvevaSi gansakuTrebul rols asrulebs 201-e muxli.

4. moTxovnasTan dakavSirebuli sxva uflebebi

samarTlebrivad mniSvnelovania moTxovnasTan dakavSirebuli sxva 

uflebebis dazusteba, radgan valdebulebiTi urTierToba mxareebs 

uflebebsa da movaleobebs akisrebs da, am gagebiT, yvelanairi uf-

leba moTxovnasTan dakavSirebulia. magram vinaidan normis I nawili 

moicavs uzrunvelyofis saSualebebis gadasvlas axal kreditor-

ze, maSasadame, iseTi uflebebis gadasvlas, romelTa ganxorciele-

bac ZiriTad moTxovnaze mkacrad aris kanonis ZaliT damokidebuli, 

saWiroa, moTxovnasTan dakavSirebuli sxva uflebebis SemTxvevaSic 

msgav si mWidro kavSiris arseboba. Sesabamisad, aseT uflebebs gane-

kuTvneba iseTi damxmare uflebebi, romlebic, Tavis mxriv, ZiriTa-

di uflebis ganxorcielebisa da samarTlebrivi usafrTxoebisTvisaa 

mniSvnelovani, mxolod damxmare funqcia aqvT da Sinaarsis mixedviT 

ZiriTad moTxovnazea damokidebuli,1 magaliTad, movalis arCevanis 

ufleba alternatiuli valdebulebebis arsebobisas (374) da nivTis 

dakavebis ufleba (500). ZiriTad moTxovnasTan ganuyoflad dakav-

1 Busche, in Staudinger BGB, 2012, § 401, Rn. 28.
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Sirebulia ukanono mflobelobidan nivTis gamoTxovis ufleba (172). 

garda amisa, moTxovnis daTmobasTan erTad axal kreditorze gada-

dis iseTi ufleba, rogoricaa moTxovnis damTmobsa da movales So-

ris SeTanxmeba valdebulebis Sesrulebis adgilisa da drois Sesaxeb.

marTalia, ipoTekis uflebis, rogorc uzrunvelyofis saSuale-

bis, gadasvla axal kreditorze kanonis ZaliT xorcieldeba, magram 

moTxovnasTan dakavSirebulia, magaliTad, menardis valdebulebiT-

samarTlebrivi moTxovna miwis nakveTze ipoTekis warmoSobis Sesaxeb 

(635 muxli). amdenad, menardis moTxovnis gadacemis samarTlebrivi 

safuZvelia 201-e muxli.

iseTi uflebebi, rogorebicaa, magaliTad, aRmWurveli uflebebi, 

Seexeba valdebulebiTsamarTlebriv urTierTobas, rogorc erTian 

process da iwvevs mis ukuqceviTi ZaliT baTilobas (Secileba) an 

samarTlebrivi urTierTobis iseT Sinaarsobriv cvlilebas, rogori-

caa Sesrulebisa da samagiero Sesrulebis ukan dabrunebis moTxovna 

(xelSekrulebaze uaris Tqma). aseT SemTxvevaSi, uflebebis ganxor-

cieleba ar aris moTxovnasTan dakavSirebuli2 da maTi gadacemisaT-

vis saWiroa moTxovnis damTmobisa da axali kreditoris SeTanxmeba. 

Sesabamisad, aseT uflebebze ar gamoiyeneba 201-e muxli.

III. movalis Sesageblebi

1. normis mizani

normis mizania movalis samarTlebrivi mdgomareobis dacva, radg-

an igi ar aris moTxovnis daTmobis xelSekrulebis monawile. erTi 

mxriv, moTxovna axal kreditorze gadadis yvela im uflebiT, rom-

lebic hqonda Zvel mflobels movalis mimarT da, meore mxriv, aseve 

im uflebebiT, romlebic movales hqonda Zveli kreditoris mimarT, 

maSasadame, im SesageblebiT, romelTa wamoyenebac SeeZlo movales 

Zveli kreditoris mimarT moTxovnis daTmobis momentamde.3 normis 

mizani  ara mxolod movalis dacvaa, aramed igi gamoxatavs moTxovnis 

daTmobis samarTlebriv arss, rom kreditoris cvlilebiT ar icvle-

ba daTmobili moTxovnis identuroba.

norma Seexeba moTxovnis Zvel mflobelsa da movales Soris arse-

buli samarTlebrivi urTierTobidan gamomdinare Sesageblebs. igi 

ar gamoricxavs TviT movalis mier sakuTari uflebidan gamomdinare 

Sesageblebis wardgenas. amasTan, movales SeuZlia, sacilo gaxados 

moTxovnis daTmoba da amiT baTilad cnos axali kreditoris ufleb-

amosileba. sanam movalem ar icis moTxovnis daTmobis Sesaxeb, mas 

SeuZlia, valdebulebis SesrulebiT Zveli kreditoris mimarT gaTa-

2 Busche, in Staudinger BGB, 2012, § 401, Rn. 35.
3 iqve, Rn. 2.
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visufldes (200). 201-e muxli aris dispoziciuri norma, rac mxareebs 

SesaZleblobas aZlevs, xelSekrulebis safuZvelze Tavidan aicilon 

misi samarTlebrivi Sedegebi.

2. `Sesageblis~ cneba

`Sesageblis~ cneba farTod aris gagebuli da igi moicavs yvela 

saxis Sesagebels, rogorc uflebis warmoSobis damabrkolebel Sesa-

geblebs, rogorebicaa: qmedunarianoba (12) da marTlsawinaaRmdego 

da amoraluri garigebani (54), ise uflebis momspob Sesageblebs, ma-

galiTad: Secilebas (72), Sesrulebas (361), xelSekrulebidan gasvlas 

(352), aseve imperatiul Sesagebels, magaliTad, xandazmulobas (128).

uflebis warmoSobis damabrkolebeli Sesageblebis sakanonmdeblo 

Semadgenloba saxeze unda iyos moTxovnis daTmobis momentisaTvis. 

magaliTad, movales SeuZlia, warudginos axal kreditors Sesage-

beli, rom moTxovna ar warmoSobila, radgan Zvel mflobelTan da-

debuli xelSekruleba qmeduunarobis gamo baTili iyo, an garigeba 

arRvevda kanoniT dadgenil wessa da akrZalvebs, an ewinaaRmdegeboda 

zneobriv normebs.

movales SeuZlia, warudginos axal kreditors Secilebis Sesage-

beli im garemoebebze miTiTebiT, rom garigeba, romlidanac ganxor-

cielda moTxovnis daTmoba, movalis mier Secilebis Sedegad uku-

qceviTi ZaliT baTilad iqna cnobili. vinaidan Secilebis uflebas 

aqvs ukuqceviTi Zala, Sesageblis wardgena SesaZlebelia moTxovnis 

daTmobis Semdegac.4

uflebis momspob Sesageblebs ganekuTvneba iseTi sakanonmdeblo 

Semadgenlobebi, romelTa safuZvelzec uflebis warmoSoba samarT-

lebrivad namdvili iyo, magram moTxovnis daTmobamde Sewyda uf-

leba. magaliTad, moTxovnis daTmobamde movalem Zveli kreditoris 

winaSe Seasrula valdebuleba an ganaxorciela gaqviTva.

movales SeuZlia, xandazmulobis Sesagebeli warudginos axal kre-

ditors im SemTxvevaSic, rodesac moTxovnis daTmobamde da daTmo-

bis Semdeg ganvlili dro moTxovnis xandazmulobis vadas aRwevs.5

normis mixedviT, Sesagebeli movales unda hqondes moTxovnis 

daTmobis cnobis miRebis droisaTvis. maSasadame, am momentamde saxe-

ze unda iyos Sesageblis sakanonmdeblo Semadgenlobis yvela niSani. 

normis miznidan, rom moTxovnis daTmobiT movalis mdgomareoba 

ar unda gauaresdes, gamomdinareobs agreTve, rom moTxovnis daTmo-

biT misi samarTlebrivi mdgomareoba ar unda gaumjobesdes. movales 

ar unda SeeZlos axali kreditoris mimarT im Sesageblebis ganxor-

cieleba, romelTac igi ver wauyenebda Zvel kreditors.

4 Busche, in Staudinger BGB, 2012, § 401, Rn. 13.
5 iqve, Rn. 27.
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muxli 202. moTxovnis mflobelTa rigiToba

Tu erTi da imave moTxovnis daTmobaze moTxovnis mflobeli ram-

denime pirs SeuTanxmdeba, maSin movalis winaSe uflebamosili iqneba 

is piri, romelTanac moTxovnis mflobelma sxvebze adre daamyara ur-

TierToba. Tuki SeuZlebelia amis dadgena, maSin upiratesoba eZleva im 

pirs, romlis Sesaxebac movales ufro adre ecnoba. 

zogadi debulebebi

normis mizania, gansazRvros moTxovnis kreditori im SemTxvevaSi, 

Tu Zveli mflobeli moTxovnas ramdenime pirs dauTmobs. moTxovnis 

daTmoba, rogor wesi, ar saWiroebs werilobiTi formis dacvasa da 

sajaro registracias (gamonaklisi 296-e muxli) da aseve, movale ar 

aris moTxovnis daTmobis samarTlebrivi urTierTobis mxare. imisaT-

vis, rom ganisazRvros misi namdvili axali mflobeli, kanonmdebeli 

aseT SemTxvevaSi pirobad gansazRvravs, rom axali mflobeli aris 

piri, romelic movalesTan sxvebze adre daamyarebs kavSirs, an rom-

lis Sesaxebac movales ufro adre ecnoba.

1
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muxli 203. valis gadakisreba

1. moTxovnis mflobelTan dadebuli xelSekrulebiT vali SeiZleba 

Tavis Tavze aiRos mesame pirmac (valis gadakisreba). aseT SemTxvevaSi 

mesame piri daikavebs Tavdapirveli movalis adgils.

2. Tavdapirvel movales ufleba aqvs, ar daeTanxmos moTxovnis 

mflobelisa da mesame piris am SeTanxmebas da TviTon gadaixados vali.

I. zogadi debulebebi ........................................................................ 191

II. normis Semadgenloba .................................................................... 191

1. moTxovnis mflobelsa da mesame pirs Soris 

   dadebuli xelSekruleba ........................................................ 191

2. xelSekrulebis forma ............................................................. 192

3. movalis monawileoba .............................................................. 192

4. samarTlebrivi Sedegi ............................................................. 192

I. zogadi debulebebi

203-e_204-e muxlebi aregulirebs garigebis safuZvelze movalis 

cvlilebas valdebulebis identurobis pirobis dacviT. aseTi cvli-

leba aris moTxovnis daTmobis msgavsi samarTlebrivi instituti, 

romelic aseve icavs moTxovnis identurobas. samoqalaqo kodeqsiT 

regulirebulia valis gadakisrebis ori sakanonmdeblo Semadgenlo-

ba: moTxovnis mflobelsa da mesame pirs Soris dadebuli xelSekru-

leba (203) da movalesa da mesame pirs Soris dadebuli xelSekruleba 

valis gadakisrebis Sesaxeb (204).

II. normis Semadgenloba

1. moTxovnis mflobelsa da mesame pirs Soris dadebuli xelSe-

kruleba

203-e muxlis Semadgenloba iseTive cxadia, rogoric kanonmdeb-

lis neba: valis gadakisrebis Sesaxeb xelSekruleba ideba moTxovnis 

mflobelsa da axal movales Soris da igi, rogorc wesi, ar saWiroebs 

movalis Tanxmobas. valis gadakisreba aTavisuflebs movales val-

debulebis Sesrulebisagan kreditoris mimarT. valis gadakisreba, 

203-e muxlis mixedviT, aris mesame piris sasargeblod dadebuli xel-

Sekruleba. 

valis gadakisrebis xelSekruleba aris abstraqtuli xelSekruleba. 

misi samarTlebrivi safuZvlis Sesaxeb kodeqsi arafers ambobs. mxo-

lod 205-e muxli gansazRvravs, rom axal movales SeuZlia, moTxov-

nis mflobels wauyenos is Sesageblebi, romlebic gamomdinarebs kre-

ditorsa da Tavdapirvel movales Soris arsebuli urTierTobidan. 

1
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valis gadakisrebis samarTlebrivi safuZveli SeiZleba iyos rogorc 

kreditorsa da Tavdapirvel movales Soris arsebuli valdebule-

biTi urTierToba, ise axali movalis mizani, daicvas Tavdapirveli 

movalis interesebi kreditoris moTxovnebisgan.

2. xelSekrulebis forma 

valis gadakisreba ar saWiroebs werilobiTi formis dacvas. gamo-

naklisis saxiT, werilobiT valis gadakisrebis xelSekruleba unda 

gaformdes im SemTxvevaSi, Tu gadakisrebuli valis Sinaarsi werilo-

biT formis dacvas saWiroebs. 

3. movalis monawileoba

valis gadakisrebis xelSekruleba ar saWiroebs movalis Tanxmo-

bas. mxolod im SemTxvevaSi, Tu movale ar eTanxmeba kreditorsa da 

axal movales Soris SeTanxmebas, mas SeuZlia, 203 II muxlis Tanaxmad 

Seasrulos valdebuleba.

4. samarTlebrivi Sedegi

valis gadakisrebiT xelSekrulebis safuZvelze axali movale ika-

vebs Tavdapirveli movalis adgils. valdebulebis Sinaarsi rCeba 

ucvleli. es Seexeba, upirveles yovlisa, valdebulebis Sesrulebis 

adgilsa da dros.

4

5

6

7



193

muxli 204 levan ToTlaZe

muxli 204. moTxovnis mflobelis Tanxmoba valis gadakisrebisas

Tu valis gadakisrebis Sesaxeb SeTanxmdnen mesame piri da movale, 

maSin gadakisrebis namdviloba damokidebulia moTxovnis mflobelis 

Tanxmobaze.

I. zogadi debulebebi

204-e muxliT valis gadakisreba SesaZlebelia aseve movalesa da 

mesame pirs Soris gaformebuli xelSekrulebis safuZvelze, rome-

lic moiTxovs kreditoris Tanxmobas. 

II. xelSekruleba movalesa da mesame pirs Soris

xelSekruleba movalesa da mesame pirs Soris ideba zogadi wesebis 

Tanaxmad. xelSekrulebis mxareebma neba valis gadakisrebis Sesaxeb 

naTlad unda gamoavlinon. rogorc wesi, SesaZlebelia nebismieri 

valdebulebis aReba. xelSekrulebis namdviloba damokidebulia kre-

ditoris Tanxmobaze. am SemTxvevaSi igulisxmeba kreditoris mowone-

ba 101-e muxlis mixedviT, romelsac ukuqceviTi Zala aqvs. rogorc 

wesi, aseTi Semdgomi Tanxmoba (mowoneba) saWiroa, rodesac ar arse-

bobs  kreditoris winaswari Tanxmoba me-100 muxlis mixedviT.

kreditoris Tanxmoba aris miRebasavaldebulo nebis gamovlena, 

romelic 99 I muxlis Tanaxmad SeiZleba ganxorcieldes rogorc mo-

valis, ise mesame piris mimarT.1 kreditoris Tanxmoba ar saWiroebs 

gansakuTrebuli formis dacvas da SesaZlebelia misi konkluden-

turad gamoxatvac. Tanxmobis gacemisaTvis vada dadgenili ar aris. 

im SemTxvevaSi, Tu kreditori xelSekrulebis mxareebis mier gansa-

zRvrul vadaSi Tanxmobas ar ganacxadebs, CaiTvleba, rom man uari 

Tqva Tanxmobis micemaze. Tanxmobis micemaze vada SeiZleba ganisazR-

vros rogorc movalis, ise mesame piris mier.

moTxovnis mflobelis uari Tanxmobis micemaze iwvevs imas, rom 

valis gadakisreba ar ganxorcielebula da movalisa da mesame piris 

SeTanxmeba baTilia. movalis uari moqmedebs ex tunc movalesa da mesame 

pirs Soris garigebis dadebis momentidan (101). Tanxmobis micemamde 

movalesa da mesame pirs SeuZliaT valis gadakisrebis xelSekruleba 

Secvalon an gaauqmon.

1  saqarTvelos uzenaesi sasamarTlos 2015 wlis 4 noembris #as-528-501-2015 gadawyvetileba.
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muxli 205. axali movalis uflebebi

axal movales SeuZlia, moTxovnis mflobelis winaaRmdeg wamoayenos 

yvela is Sesagebeli, romlebic gamomdinareobs moTxovnis mflobelsa 

da Tavdapirvel movales Soris arsebuli urTierTobidan. mas ara aqvs 

ufleba, gaqviTos is moTxovnebi, romlebic Tavdapirvel movales ekuT-

vnoda.

I. zogadi debulebebi

kodeqsi gansazRvravs, rom valis gadakisrebiT axali movalis val-

debuleba identuri rCeba da kreditors damatebiTi uflebebi ar 

unda mieniWos. Sesabamisad, 205-e muxli adgens, rom axal movales 

SeuZlia, wamoayenos yvela is Sesagebeli, romlebic hqonda Tavdapir-

vel movales. is garemoeba, rom valis gadakisrebis xelSekrulebidan 

gamomdinare Sesageblebi kodeqsiT ar aris regulirebuli, miuTi-

Tebs valis gadakisrebis xelSekrulebis abstraqtul bunebaze. 

axal movales SeuZlia, wamoayenos yvela saxis Sesagebeli. Sesage-

blebis wamoyenebis momenti aris valis gadakisrebis xelSekrulebis 

dadebis momenti, radgan kreditoris Tanxmobas ukuqceviTi Zala 

aqvs. mniSvnelovani aris ara is, SeeZlo Tu ara Tavdapirvel mova-

les Sesageblebis wamoyeneba xelSekrulebis gaformebis dros, ara-

med sakmarisia, Tu Sesageblis samarTlebrivi safuZveli mocemulia 

kreditorsa da Tavdapirvel movales Soris arsebul samarTlebriv 

urTierTobaSi da maTi wamoyeneba mxolod valis gadakisrebis Semdeg 

gaxda SesaZlebeli. Sesabamisad, axal movales SeuZlia wamoayenos, 

rom valdebuleba ar warmoSobila, an valis gadakisrebis momenti-

saTvis igi Sesrulebuli iyo. axali movalis Sesageblebi igivea, rac 

moTxovnis daTmobis dros 201 II muxlis mixedviT. 

II. aRmWurveli uflebebi

valis gadakisrebisas aRmWurveli uflebebis samarTlebrivi 

bedi gaurkvevelia. axal movales aqvs iseTi aRmWurveli uflebebis 

ganxorcielebis uflebamosileba,1 romlebic Seexebian kreditoris 

samagiero Sesrulebas, rogoricaa, magaliTad, xelSekrulebaze uaris 

Tqma. axal movaleze gadadis iseTi aRmWurveli uflebebi, romlebic 

izolirebulad Seexebian gadakisrebul vals, magaliTad, alternati-

uli valdebulebebis Sesruleba (374). 205-e muxli aris dispoziciuri 

norma da, Sesabamisad, axal movales SeuZlia, uari Tqvas aRmWurveli 

uflebebis ganxorcielebaze.

1 Bydlinski, in MüKo BGB, 7. Aufl ., 2016, § 417, Rn. 5.
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4

5

III. gaqviTva

205-e muxli calsaxad gansazRvravs, rom axal movales ar SeuZlia, 

Tavdapirveli movalis moTxovnebiT gaqviTos kreditoris moTxovna. 

es wesi gasagebia, radgan mas ar SeuZlia, gankargos sxvisi moTxovna. 

am wesidan gamonakliss, iseve rogorc moTxovnis daTmobisas, samo-

qalaqo kodeqsi ar Seicavs. Tumca axal movales SeuZlia, Sesagebe-

li wauyenos kreditors, rom Tavdapirvelma movalem kreditoris 

moTxovna gaqviTa da, Sesabamisad, valdebuleba ar arsebobs.

IV. sxva Sesageblebi

miuxedavad imisa, rom kodeqsSi calsaxad ar aris moxseniebuli, 

axal movales SeuZlia, kreditors wauyenos is Sesageblebi, romle-

bic misi da kreditoris samarTlebrivi urTierTobidan gamomdina-

reobs. magaliTad, kreditoris mier axali movalisaTvis micemuli 

ufleba valis gadavadebis Sesaxeb.
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muxli 206. moTxovnis uzrunvelyofis saSualebaTa Sewyveta valis 

gadakisrebisas

valis gadakisrebisTanave wydeba moTxovnis uzrunvelsayofad gaT-

valiswinebuli Tavdeboba da giravnoba, Tuki Tavdebi an damgiravebeli 

ar ganacxadebs Tanxmobas am urTierTobis gagrZelebaze.

saqarTvelos 2002 wlis 28 dekembris kanoni #1902 _ ssm I, #4, 22.01.2003 w., mux. 20.

I. normis mizani

201-e muxlis Tanaxmad, moTxovnis daTmobisas axal mflobelze 

gadadis moTxovnis uzrunvelyofis saSualebebic. amis sawinaaRmde-

god, valis gadakisrebisas moTxovnis mflobelis uflebebi izRudeba 

da moTxovnis uzrunvelyofis saSualebebi, kerZod, Tavdeboba da gi-

ravnoba wydeba. uzrunvelyofis gamcemi pirisaTvis movalis pirov-

neba mniSvnelovani garemoebaa, radgan uzrunvelyofis saSualebebis 

gacemas igi damokidebuls xdis movalis gadaxdisunarianobasa da im 

ndobaze, rom movale Tavis valdebulebebs Seasrulebs. kanoni iTva-

liswinebs uzrunvelyofis gamcemi piris gansakuTrebul interesebs 

da adgens, rom Tavdeboba da giravnoba wydeba, Tu Tavdebi an dam-

giravebeli ar ganacxadebs Tanxmobas am urTierTobis gagrZelebaze. 

maSasadame, normis mizania Tavdebisa da damgiraveblis dacva.

II. normis samarTlebrivi Sedegebi

norma adgens mxolod Tavdebobisa da giravnobis Sewyvetas, ro-

melic moTxovnis uzrunvelsayofad iyo gaTvaliswinebuli. Sesabami-

sad, ar SeiZleba normis gamoyeneba sxva uzrunvelyofis saSualebeb-

zec, maT Soris, arc aqcesorul uflebebze.

im SemTxvevaSi, rodesac Tavdebi an damgiravebeli Tanaxmaa, 

gagrZeldes uzrunvelyofis saSualebebi, ar arsebobs maTi dacvis 

samarTlebrivi safuZveli. Tavdebis an damgiraveblis Tanxmoba Sesa-

Zlebelia, gaices formis dacvis gareSe an konkludenturad.

norma calsaxad gansazRvravs Tavdebisa da damgiraveblis Tanx-

mobas. am SemTxvevaSi `Tanxmoba~ niSnavs Tavdebisa da damgiraveblis 

winaswar Tanxmobas me-100 muxlis Tanaxmad da ara Semdgom Tanxmobas 

(mowoneba) 101-e muxlis mixedviT. es mniSvnelovania imisaTvis, rom 

zustad ganisazRvros Tavdebobisa da giravnobis Sewyvetis momen-

ti. im SemTxvevaSi, Tu Tanxmoba gacemul iqneba valis gadakisrebis 

Semdeg, maSin aseTi Tanxmoba warmoSobs valdebulebiTsamarTlebriv 

moTxovnas uzrunvelyofis saSualebebis Tavidan gacemis Sesaxeb.

1
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muxli 207. moTxovnis daTmoba kanonis ZaliT

wesebi uflebebsa da moTxovnebze sakuTrebis SeZenis Sesaxeb Sesaba-

misad gamoiyeneba im moTxovnebis daTmobasTan dakavSirebiT, romlebic 

xorcieldeba kanonis ZaliT, sasamarTlos an kompetenturi saxelmwi-

fo organos gadawyvetilebis safuZvelze.

I. normis mizani

kanonis ZaliT moTxovnis daTmobis (cessio legis) mizania im piris re-

gresuli moTxovnebis ganxorcielebis uzrunvelyofa, romelic kre-

ditors daakmayofilebs. kanonis ZaliT moTxovnis daTmobis SemTx-

vevaSi, uflebebi gadadis ipso jure monawile samarTlis subieqtebis 

Tanxmobis gareSe. 

cessio legis-s samoqalaqo kodeqsi gansazRvravs uSualod sakanonm-

deblo Semadgenlobis Sesrulebis SemTxvevaSi. 207-e muxli gansazR-

vravs garigebis safuZvelze moTxovnis daTmobis wesebis gamoyenebas, 

rodesac xorcieldeba uflebebsa da moTxovnebze sakuTrebis SeZena 

kanonis, sasamarTlo gadawyvetilebisa da kompetenturi saxelmwifo 

organos gadawyvetilebis safuZvelze.

II. moTxovnis daTmoba kanonis ZaliT

kanonma calsaxad unda daadginos, rom moTxovna kanonis ZaliT 

unda gadavides. magaliTad, kanonis ZaliT moTxovnis ufleba gada-

dis mesame piris mier kreditoris dakmayofilebis SemTxvevaSi (372); 

erT-erTi solidaruli movalis mier valdebulebis Sesrulebis SemTx-

vevaSi mas warmoeSoba ukumoTxovna danarCen movaleTa mimarT wilTa 

Tanabrobis kvalobaze (473 I); Tavdebis mier kreditoris dakmayofi-

lebis SemTxvevaSi masze gadadis kreditoris moTxovna movalis mimarT 

(905). universaluri samarTalmemkvidreobis SemTxvevaSi (1306), 207-e 

muxli da, maSasadame, wesebi uflebebsa da moTxovnebze sakuTrebis 

SeZenis Sesaxeb ar gamoiyeneba.1 cessio legis ar aris saxeze, rodesac 

kanoni kreditors avaldebulebs, daTmos moTxovna.

cessio legis-is SemTxvevaa `mewarmeTa Sesaxeb~ saqarTvelos kanonis 

9 VI muxli, romlis Tanaxmad, mewarme iuridiuli pirebis xelmZRva-

nelebis mier sazogadoebisaTvis miyenebuli zianis gamo isini pasuxs 

ageben solidarulad, pirdapir da uSualod da sazogadoebis uari 

regresuli anazRaurebis moTxovnebze baTilia. 

1 Roth/Kieninger, in MüKo BGB, 7. Aufl ., 2016, § 412, Rn. 15.

1

2

3
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Tavi meoTxe

binis sakuTreba mravalbinian saxlSi

saqarTvelos 2007 wlis 11 ivlisis kanoni #5278 - ssm I, #29, 27.07.2007w., mux. 322.

muxlebi 208-209. Sesavali

I. zogadi mimoxilva ........................................................................... 198

II. bina. individualuri da saerTo sakuTreba ............................... 198

III. urTierTobebi binaTmesakuTreTa amxanagobis wevrebs Soris ... 199

I. zogadi mimoxilva

binis sakuTreba mravalbinian saxlSi, Tavisi gansakuTrebuli sa-

marTlebrivi bunebis gamo, saqarTvelos samoqalaqo kodeqsSi gaTva-

liswinebul iqna calke Tavad _ Tavi meoTxe (208_232). igi arsebiTad 

recefcirebul iqna germanuli samarTlidan. 2007 wlis 11 ivliss 

saqarTvelos parlamentma miiRo calke kanoni `binaTmesakuTreTa 

amxanagobis Sesaxeb~, ris Sedegadac saqarTvelos samoqalaqo kode-

qsSi arsebuli mravalbinian saxlSi binis sakuTrebis momwesrigebeli 

25 muxlidan 23 gauqmda, xolo danarCeni 2 Camoyalibda axali redaq-

ciiT. praqtikulad, mTeli sakanonmdeblo masala gadatanil iqna sa-

qarTvelos kanonSi `binaTmesakuTreTa amxanagobis Sesaxeb~, romelic 

Sedgeba 31 muxlisagan.

germanul samarTalSi binis sakuTreba (Wohnungseigentum) gaT-

valiswinebul iqna samoqalaqo kodeqsis miRma 1951 wlis 15 martis 

kanoniT `binis sakuTrebisa da biniT xangrZlivvadiani sargeblobis 

uflebis Sesaxeb~ (Gesetz über das Wohnungseigentum und das Dauerwohnrecht 
_ WEG). es kanoni Sedgeba 64 paragrafisagan, romlebic, erTi mxriv, 

adgens binebze sakuTrebis uflebas da, meore mxriv, detalurad are-

gulirebs binis mesakuTreTa amxanagobaSi arsebul amxanagobis wevr-

Ta Soris urTierTuflebebsa da urTierTvaldebulebebs. qarTveli 

kanonmdeblis udavo damsaxurebad SeiZleba miviCnioT is faqti, rom 

saqarTvelos samoqalaqo kodeqssa da `binaTmesakuTreTa amxanagobis 

Sesaxeb~ saqarTvelos kanonSi binis sakuTrebis samarTlebrivi ins-

titutis Camoyalibebisas kanonebis avtorebma gaiziares germanuli 

kanonis mxolod fundamenturi principebi da pirdapir gadmoiRes 

mxolod umniSvnelovanesi normebi. sxva mxriv, binis sakuTrebis sa-

marTlebrivi institutis regulireba sakmaod originaluri, martivi 

da moqnilia.

1

2
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II. bina. individualuri da saerTo sakuTreba

`binaTmesakuTreTa amxanagobis Sesaxeb~ saqarTvelos kanoniT da-

zustda binis cneba. kerZod, binad miiCneva rogorc individualuri 

sakuTrebis sagani, romelic SeiZleba iyos erT sistemaSi gaerTiane-

buli (urTierTdakavSirebuli) momijnave saTavsebis erToblioba, ise 

izolirebuli saTavsi (saTavsebis erToblioba), romelic gamoiyeneba 

sacxovreblad an arasacxovrebeli, maT Soris, komerciuli mizne-

bisaTvis. individualuri sakuTreba aris rogorc bina da arasacx-

ovrebeli farTobi, ise mravalbiniani saxlis sameurneo saTavsebi 

(sardafebi, sxvenebi da a.S.), romlebic imyofeba binaTmesakuTreTa 

amxanagobis wevris mflobelobaSi. 

binebis mesakuTreTa (binaTmesakuTreTa amxanagobis wevrTa) saer-

To qonebaa is miwis nakveTi, romelzec ganTavsebulia mravalbiniani 

saxli, Tavad mravalbiniani saxli, masTan dakavSirebuli momsaxure 

sainJinro qselebis, mowyobiloba-danadgarebis, Senoba-nagebobebisa 

da keTilmowyobis obieqtebis erToblioba, romlebic ar imyofeba in-

dividualur sakuTrebaSi. mxolod amxanagobis yvela wevris erTxmad 

miRebuli gadawyvetilebiTaa SesaZlebeli amxanagobis wevrTa saerTo 

qonebaSi Semavali Semdegi obieqtebis sargeblobaSi gadacema: kibis 

ujredebi da kibeebi, liftebi, salifte Tu sxvagvari saerTo sargeb-

lobis Saxtebi da arxebi, saerTo sargeblobis derefnebi da galeree-

bi, teqnikuri sarTulebi, mzidi da SemomzRudavi aramzidi (fasadis) 

konstruqciebi, saxuravebi, mravalbiniani saxlis momsaxure meqaniku-

ri, eleqtro-, santeqnikuri da sxvagvari mowyobiloba-danadgarebi.

mesakuTris wili binebis mesakuTreTa (binaTmesakuTreTa amxanago-

bis wevrTa) saerTo qonebaSi ganisazRvreba mis individualur saku-

TrebaSi arsebuli farTobis SefardebiT mravalbiniani saxlis saer-

To farTobTan.

III. urTierTobebi binaTmesakuTreTa amxanagobis wevrebs Soris

mravalbinian saxlebSi arsebulma faqtobrivma mdgomareobam gana-

piroba kanonmdeblis mier binaTmesakuTreTa Soris kanonismieri 

amxanagobis Camoyalibeba _ binaTmesakuTreTa amxanagoba, romelic 

ar aris iuridiuli piri. 

`binaTmesakuTreTa amxanagobis Sesaxeb~ saqarTvelos kanonis siax-

le isaa, rom dasaSvebad iqna miCneuli:

- erT miwis nakveTze ganTavsebul mravalbinian saxlSi binaTmes-

akuTreTa amxanagobis yvela wevris mier erTxmad miRebuli gada-

wyvetilebis safuZvelze da adgilobrivi TviTmmarTvelobis aR-

masrulebeli organos TanxmobiT erTi an ramdenime sadarbazos 

binaTmesakuTreTa amxanagobis dafuZneba;
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- momijnave miwis nakveTze mdebare ramdenime mravalbiniani saxlis 

yvela binis mesakuTris mier miRebuli gadawyvetilebis safuZvelze 

da adgilobrivi TviTmmarTvelobis aRmasrulebeli organos Tanxmo-

biT erTi binaTmesakuTreTa amxanagobis dafuZneba;

- or an orze met momijnave miwis nakveTze arsebuli individualu-

ri sacxovrebeli saxlebis mesakuTreebis mier individualuri sacxo-

vrebeli saxlebis mesakuTreTa amxanagobis Seqmna.

aRsaniSnavia, rom `binaTmesakuTreTa amxanagobis Sesaxeb~ saqarT-

velos kanoni sakmaod detalurad awesrigebs binaTmesakuTreTa 

amxanagobis wevrTa urTierTuflebebsa da urTierTvaldebulebebs, 

Tumca, am uflebebisa da valdebulebebis momwesrigebeli normebis 

umravlesoba dispoziciuria da SeiZleba Seicvalos binaTmesakuTre-

Ta amxanagobis wevrTa Soris SeTanxmebiT.

 

8
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muxli 208. mravalbinian saxlSi individualuri sakuTrebis sagnis 

(binis an/da arasacxovrebeli farTobis) SeZenis safuZvlebi

individualuri sakuTrebis sagnis (binis an/da arasacxovrebeli 

farTobis) SesaZenad aucilebelia garigebis werilobiTi formiT dade-

ba da SemZenze am garigebiT gansazRvruli sakuTrebis uflebis regist-

racia sajaro reestrSi.

208-e muxlis axali redaqciis Tanaxmad, individualuri sakuTre-

bis saganze sakuTrebis uflebis SeZenisa da dakargvisaTvis dadgeni-

lia uZrav nivTebze sakuTrebis uflebis SeZenis mimarT arsebuli wese-

bis analogiuri normebi. kerZod, individualuri sakuTrebis saganze 

sakuTrebis uflebis SeZenisaTvis saWiroa gamsxvisebelsa da SemZens 

Soris xelSekrulebis werilobiTi formiT dadeba da sakuTrebis 

uflebis registracia sajaro reestrSi. individualuri sakuTrebis 

saganze sakuTrebis uflebis mitovebisaTvis saWiroa uflebamosili 

piris calmxrivi nebis gamovlena da am ukanasknelis registracia sa-

jaro reestrSi. erTaderTi damatebiTi wesi, romelsac kanoni speci-

alurad binis sakuTrebis gankargvis mimarT iTvaliswinebs, isaa, rom 

mesakuTris mier individualuri sakuTrebis gasxviseba an uflebri-

vad datvirTva xorcieldeba mxolod binaTmesakuTreTa amxanagobis 

wevrTa saerTo qonebaSi calkeul mesakuTreTa wilis gaTvaliswine-

biT.

muxli 209. gaqiravebuli binis SeZena

Tu piri SeiZens gaqiravebul binas, maSin igi ikavebs gamqiraveblis 

adgils. 

gaqiravebuli binis gasxviseba ar aris Zveli mesakuTris mier da-

debuli qiravnobis xelSekrulebis avtomaturi Sewyvetis safuZveli; 

es ukanaskneli avaldebulebs (mboWavia) axal mesakuTresac, miuxeda-

vad imisa, rom igi ar aris qiravnobis xelSekrulebis mxare. muxlis 

norma imperatiulia da qiravnobis valdebulebiTsamarTlebriv ur-

TierTobaSi Zveli mesakuTris adgils ikavebs binis SemZeni.

muxlis norma aris 572-e muxlis danawesis analogi binis qiravno-

bis mimarT.1

muxlebi 210_232. amoRebulia.

1  ix. 572-e muxlis komentari.

1

1

2
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Tavi mexuTe

sxvisi sakuTrebiT SezRuduli sargebloba

I. aRnagoba

muxli 233. cneba

1. miwis nakveTi SeiZleba sxva pirs gadaeces vadian sargeblobaSi ise, 

rom mas hqondes am nakveTze an mis qveS raime nagebobis aRmarTvis uf-

leba, aseve am uflebis gasxvisebis, memkvidreobiT gadacemis, Txovebis, 

gaqiravebis ufleba (aRnagobis ufleba).

2. aRnagobis ufleba SeiZleba gavrceldes miwis nakveTis im nawilze, 

romelic ar aris aucilebeli aRnagobisaTvis, magram iZleva nagebobiT 

ukeT sargeblobis SesaZleblobas.

3. aRnagobis uflebis vada ganisazRvreba mxareTa SeTanxmebiT da igi 

ar unda aRematebodes oTxmocdacxramet wels.

saqarTvelos 2010 wlis 27 aprilis kanoni #2978 _ ssm I, #24, 10.05.2010 w., mux. 144.

I. zogadi debulebebi ........................................................................ 202

II. aRnagobis sagani ............................................................................ 203

1. nageboba .................................................................................... 203

a) cneba ...................................................................................... 204

b) gansazRvruloba ................................................................... 204

2. damatebiTi farTobi, 233 II ..................................................... 205

3. Senobis nawili ......................................................................... 206

III. aRnagobiT datvirTuli nivTi .................................................... 207

1. miwis nakveTi ............................................................................ 207

2. ramdenime miwis nakveTi (saerTo aRnagoba)........................... 207

IV. gasxvisebaunarianoba, 233 I .......................................................... 208

V. vadis gansazRvra ........................................................................... 209

1. vada ........................................................................................... 209

2. gauqmebis piroba ...................................................................... 209

VI. uflebamosili piri ...................................................................... 210

I. zogadi debulebebi

233-e muxlSi mocemulia aRnagobis1 uflebis definicia da Sinaar-

sobrivi minimumi, rasac is unda akmayofilebdes. aRiarebulia, rom 

aRnagobas aqvs ormagi samarTlebrivi buneba:2 erTi mxriv, saqme exe-

1  ix. aRnagobasTan dakavSirebiT: xecuriani, sk-is komentari, wigni II, gv. 171 da Semdg.; 

zoiZe, qarTuli sanivTo samarTali, 2003, gv. 215 da Semdg.; zarandia, sanivTo samarTlis 

safuZvlebi, 2016, gv. 338 da Semdg.; SoTaZe, sanivTo samarTali, 2014, gv. 220 da Semdg.

2 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 3.

1
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2

3

4

ba miwis nakveTis datvirTvas SezRuduli sanivTo uflebiT, iseTive 

uflebiT, rogoricaa servituti an uzufruqti,3 Tumca, meore mxriv, 

es Tavad SezRuduli sanivTo ufleba aRiqmeba miwis nakveTad:4 reg-

istrirdeba pirveli rigis uflebad (237), SeiZleba daitvirTos sxva 

sanivTo uflebiT (mag., ipoTekiT) da daculia, rogorc miwaze saku-

Treba (172 I, II). aRnagobis aseT ormag bunebas gansakuTrebiT naTlad 

cxadyofs 243 II muxli, romelic am uflebis safuZvelze aSenebul 

nagebobas mis (am uflebis) arsebiT Semadgenel nawilad moixseniebs.5

233 I muxlis mixedviT, aRnagobis uflebis Sinaarsobriv minimums 

ganekuTvneba misi gasxvisebadoba, memkvidreobiT gadacemadoba da 

miwis gamoyeneba nagebobis aRsamarTavad.6 Tu SeTanxmebiT am wina-

pirobaTagan romelime ar aris gaTvaliswinebuli, aRnagobis ufleba 

ar warmoiSoba. amgvari arasruli aRnagobis reestrSi registraciis 

SemTxvevaSi, is unda gauqmdes Tavad reestris samsaxuris mier.7

zemoT moyvanili Sinaarsobrivi minimumis dacvis Semdeg aRnagobis 

xelSekrulebis damatebiTi Sinaarsis gansazRvra mxareTa neba-sur-

vilis mixedviT aris SesaZlebeli.8 garda amisa, mxareebs valdebule-

biTi xelSekrulebis farglebSi SeuZliaT yvelafris SeTanxmeba, rac 

kanonsa da moralur dogmebs ar ewinaaRmdegeba. es valdebulebiTsa-

marTlebrivi SeTanxmebebi, Cveulebriv, mxolod mxareTa Soris moq-

medebs.

II. aRnagobis sagani

1. nageboba

aRnagobis konstitutiuri niSania meaRnagis uflebamosileba, 

aaSe nos nakveTze an mis qveS raime nageboba. am uflebamosilebis re-

alurad ganxorcieleba da nagebobis aSeneba savaldebulo ar aris,9 

Tumca, Tu nakveTze nagebobis aSeneba Tavidanve srulebiT SeuZle-

belia, magaliTad, mSeneblobis akrZalvis gamo, aRnagobis ufleba 

ar warmoiSoba.10 aRnagobis SeTanxmebis Semdeg dauSvebelia, Senobis 

aRmarTva isev miwis mesakuTris keTil nebaze iyos damokidebuli.11 

dasaSvebia mesakuTris Tanxmobasavaldebuloobis SeTanxmeba meaRna-

3 Sdr. OLG Hamm DNotZ 1972, 497. 
4 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 3.
5 Baur/Stürner, Lehrbuch des Sachenrechts, 16 Aufl ., 1992, § 29 C I.
6 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 4.
7 OLG Frankfurt Rpfl eger 1975, 306.
8  am dros xdeba sanivTo samarTlis numerus clausus-is principis Serbileba, ix. Maaß, in Beck 

OK ErbbauRG, 43. Aufl ., 2017, $ 1, Rn. 5.
9  Tumca SesaZlebelia meaRnagis amgvari valdebulebis gaTvaliswinebac, Sdr. Maaß, in Beck 

OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 7.
10 BGH BeckRS 2015, 02885; BGH NJW 1986, 1605.
11 Heinemann, in MüKo ErbbauRG, 7. Aufl ., 2017, § 2, Rn. 10.
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gis kontrolis mizniT, maSin, rodesac meaRnages aqvs am Tanxmobis 

moTxovnis ufleba Sesabamisi winapirobebis arsebobisas.12 aRnagobis 

ufleba warmoiSoba da meaRnages mainc ekisreba SeTanxmebuli sasyid-

lis gadaxdis valdebuleba, rodesac nagebobis aRmarTvis SeuZleb-

loba SeTanxmebis Semdeg gaxdeba cnobili13 an nageboba Camoiqceva.14

a) cneba

nageboba aris uZravi nivTi, romelic myarad aris dakavSirebuli 

miwasTan da damzadebulia (miwisagan) gansxvavebuli masalisagan.15 am 

gagebiT, arc miwuri da arc farduli,16 an qoxi ar aris nageboba. na-

gebobis aRmarTva SeiZleba rogorc miwis zeviT, ise mis qveS (mag., mi-

wisqveSa garaJi).17 manqanebi, romlebic rogor Rrmadac ar unda iyos 

`Caxraxnili~ miwaSi (amwe), ver akmayofilebs miwasTan mijaWvulobis 

kriteriums. amgvarad, nageboba aris, pirvel rigSi, yvela damoukide-

beli Senoba, romlebic sivrcobrivad SemosazRvrulia da adamianTa 

saWiroebebisTvis aris gansazRvruli, mag.: sacxovrebeli Tu saofise 

farTi, garaJi, sardafi, fabrika, sawyobi, sasoflo-sameurneo da-

niSnulebis nageboba, eklesia, skola da a.S;18 aseve, sxva samewarmeo 

daniSnulebis nagebobebi (mag., Saxti) an satransporto daniSnulebis 

mqone nageboba (xidi, quCa, avtosadgomi).19

nageboba unda mdebareobdes aRnagobiT datvirTul miwis nakveT-

ze. misi mxolod gadakveTa xidis an milis meSveobiT sakmarisi ar 

aris, radgan am SemTxvevaSic saxeze ar gvaqvs miwasTan myari kavSiri.20

b) gansazRvruloba

sanivTo samarTalSi moqmedi gansazRvrulobis principis Tanaxmad, 

aucilebelia SeTanxmebisas imis dakonkreteba, Tu ra tipis nagebobis 

aRmarTvis uflebas aniWebs meaRnages aRnagobis ufleba.21 arasakmari-

si gansazRvruloba iwvevs aRnagobis uflebis aranamdvilobas, rom-

lis registraciac reestris samsaxurma Tavadve unda gaauqmos.22 gan-

sazRvruloba ukavSirdeba dasaSvebi nagebobebis raodenobasa da maT 

12 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 7.
13 BGH NJW 1987, 2674; OLG Düsseldorf NJW-RR 2001, 1310.
14 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 7.
15 RGZ 56, 43; BGH NJW 1971, 2219; BGH NJW 1992, 1681.
16  gamonaklisia SemTxveva, rodesac sakuTari simZimiT miwaze dabjenili nivTi iseTi 

wonisaa, rom samoqalaqo brunvaSi uZrav nivTad aRiqmeba, mag. 900 m3 moculobis mqone 

gazis avzi (LG Oldenburg Rpfl eger 1983, 105).
17 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 8.
18 iqve, Rn. 9.
19 iqve, Rn. 9.
20 iqve, Rn. 11.
21 BGH NJW 1967, 1611; BGH NJW 1994, 2024.
22 OLG München RNotZ 2013, 226.

5
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saxeobebs.23 am konteqstSi arasakmarisad gansazRvrulad CaiTvleba 

daTqma `Senobebis aRmarTva~24 an, sulac, `nebismieri nagebobis~,25 Tu 

nagebobis nairsaxeobis gansazRvra arc sxva garemoebebis mixedviT 

aris SesaZlebeli. sakmarisad gansazRvrulia daTqma `erTi sacxovre-

beli saxli~, an `ramdenime sacxovrebeli saxli~, Tumca am SemTxveva-

Si raodenobac unda iyos dakonkretebuli.

gansazRvrulobis xarisxis dadgenisas aucilebelia, erTi mxriv, 

konkretizebis aucileblobis gaTvaliswineba, xolo meore mxriv, vi-

naidan aRnagobis dadgena xdeba xangrZlivi droiT da am drois gan-

mavlobaSi garemoebaTa cvlilebis winaswar ganWvreta, Cveulebriv, 

SeuZlebelia xolme, aucilebelia aRnagobis am garemoebebTan misada-

gebisaTvis adgilis datoveba, raTa man mTlianad ar dakargos ekono-

mikuri mimzidveloba.26 nagebobaTa raodenobis mxriv sakmarisia, Tu 

meaRnages eniWeba ufleba, aaSenos samSeneblo samarTlis normebiT 

dasaSvebi nebismieri raodenobis nageboba.27 am SemTxvevaSi raodeno-

bisa da tipis gansazRvra xdeba samSeneblo samarTlis mixedviT da 

TiToeuli dasaSvebi nageboba moculia aRnagobis uflebis SinaarsiT.

gamomdinare iqidan, rom dasaSvebia aRnagobis uflebiT miwis nak-

veTis mxolod erTi nawilis datvirTva (233 II), aseve dasaSvebia misi 

gavrceleba erTsa da imave nakveTze ganlagebuli Senobebidan mxo-

lod zogierTze, amgvarad, SesaZlebelia aRnagobis uflebis Sinaar-

sidan miwis nakveTis gaSenebuli nawilis amoReba.28

2. damatebiTi farTobi, 233 II

233 II muxlis mixedviT, aRnagoba SeiZleba gavrceldes miwis nak-

veTis im nawilze, romelic ar aris aucilebeli aRnagobisaTvis, Tum-

ca meaRnages nagebobiT ukeT sargeblobis SesaZleblobas aniWebs. am 

danawesidan ukudaskvniT gamomdinareobs saxelmZRvanelo principi, 

romlis mixedviTac gansakuTrebuli daTqmis gareSe aRnagoba mxo-

lod nagebobisaTvis aucilebel nakveTze vrceldeba.29 Tumca, Cveu-

lebriv, meaRnages unda, rom aRnagoba gavrceldes damatebiT far-

Tobzec, magaliTad: gzebze, avtosadgomze, baRze da a.S.30 amitomac 

SesaZlebelia, meaRnages mieniWos mTliani nakveTiT an mxolod misi 

23 BGH NJW 1967, 1611; BGHZ 101, 143.
24 BGH NJW 1967, 1611.
25 BGH DNotZ 1969, 489.
26 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 14.
27 BGH NJW 1987, 2674; BGH NJW 1994, 2024.
28  Heinemann, in MüKo ErbbauRG, 7. Aufl ., 2017, § 1, Rn. 15; dasaSvebia, rom miwis nakveTis mesakuTrem 

Tavad aRmarTos  nageboba mis im nawilze, romelzec ar vrceldeba aRnagobis ufleba. es 

nageboba mis sakuTrebaSi rCeba (Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 16).
29 miuxedavad amisa, aRnagobiT itvirTeba mTliani miwis nakveTi, ix. qvemoT.

30 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 17.
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erTi nawiliT sargeblobis ufleba. es uflebamosileba SesaZlebe-

lia, mas mxolod SezRudulad mieniWos, magaliTad, mesakuTresTan 

erTad, Tanasargeblobis uflebis formiT.31

is, Tu ra farTobze vrceldeba aRnagoba, gaTvaliswinebuli unda 

iyos aRnagobis dadgenis SeTanxmebiT da iqneba amgvarad aRnagobis 

uflebis Sinaarsi da ara damoukidebeli urTierToba.32 cxadad Se-

Tanxmebis gareSec dasaSvebia, damatebiT farTobze aRnagobis gav-

rceleba gamomdinareobdes SeTanxmebis ganmartebidan.33 imave Sinaar-

sis servitutis SeTanxmeba zedmetia da, amavdroulad, dauSvebelic, 

radgan aRnagoba, rogorc lex specialis, amomwuravad awesrigebs am ur-

TierTobas.34

nageboba unda iyos mTavari nivTi, rogorc es 233 II muxlidan ga-

momdinareobs, radgan aRnagoba raime nagebobis flobas emsaxureba. 

dasaSvebi damatebiTi farTobebia: parki, baRi an tba vilis an sastum-

ros gaswvriv. didi farTobis mqone sasoflo-sameurneo nakveTebi, 

Cveulebriv, ver CaiTvleba damatebiT nivTad da, Sesabamisad, ver iq-

neba aRnagobis sagani, garda im SemTxvevisa, rodesac isic nagebobaa 

(mag., saTburi). damatebiTi mTavari nivTisagan gasamijnavad mTavaria 

sargeblobis prioriteti da ara Sedareba nakveTis farTobebs So-

ris.35

3. Senobis nawili

aRnagobis ufleba ar SeiZleba Semoifarglos nagebobis mxolod 

erTi nawiliT. amgvari daTqma gamarTlebulia ekonomikur-funqciu-

ri erTeulis erTian samarTlebriv reJimSi moqcevis miznidan gamom-

dinare.36 dauSvebelia, magaliTad, SeTanxmebisas Senobis konkretuli 

sarTulebis gamoyofa, magram aseve vertikaluri mijnis gavlebac 

mxolod calkeul damoukidebel SenobaTa Soris SeiZleba.37

rac Seexeba sxva nagebobebis nawilebs, aq maTi calke gamoyofa da 

maTze aRnagobis gavrceleba dasaSvebi unda iyos, radgan am SemTx-

vevaSi nakleb kompleqsur erTeulTan gvaqvs saqme.38

31 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 17.
32 KG NJW-RR 1992, 214.
33 KG NJW-RR 1992, 214.
34 Maaß, iqve, Rn. 18.
35 OLG Brandenburg BeckRS 2013, 06411.
36 BGH NJW 1985, 789.
37 Maaß, iqve, Rn. 21.
38  Sdr. Maaß, iqve, Rn. 21, gabatonebul mosazrebaze miTiTebiT. aragabatonebul 

mosazrebasTan dakavSirebiT ix. Heinemann, in MüKo ErbbauRG, 7. Aufl ., 2017, § 1, Rn. 18.
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III. aRnagobiT datvirTuli nivTi

1. miwis nakveTi

aRnagobiT SeiZleba daitvirTos mxolod mTliani miwis nakveTi.39 

es ar ewinaaRmdegeba zemoTqmuls, radgan aq saqme exeba aRnagobis 

uflebis ara gamoyenebis farglebs, aramed misiT datvirTul nivTs.40 

amgvarad, wilobrivi Tu ziari TanasakuTreba ar SeiZleba daitvir-

Tos aRnagobiT, iseve rogorc bina mravalsarTulian sacxovrebel 

saxlSi.41 aRnagobis uflebis miwis nakveTis mxolod nawilze dadgena 

dasaSvebia misi winaswar calke nivTad gamoyofis SemTxvevaSi.42 mogvi-

anebiT am datvirTuli nakveTis sxva nakveTTan gaerTianeba SesaZle-

belia mxolod mTlian miwaze aRnagobis gavrcelebis pirobiT.43

2. ramdenime miwis nakveTi (saerTo aRnagoba)

erTi aRnagobis uflebiT SesaZlebelia moculi iyos ramdenime mi-

wis nakveTi, romlebic sxvadasxva mesakuTres ekuTvnis (saerTo aRna-

goba). aucilebelia, rom es nakveTebi erTsa da imave saregistracio 

da sakadastro zonaSi mdebareobdes da uSualod esazRvrebodnen  

erTmaneTs. 233-e muxli am SemTxvevaSic ucvlelad rCeba ZalaSi. au-

cilebelia, rom TiToeul nakveTze dasaSvebi iyos mSenebloba.44 aRna-

gobis gamoyenebis SemozRudva datvirTuli nakveTebis raime realu-

ri wiliT dasaSvebia.45 garda amisa, gasaTvaliswinebelia 237-e muxli 

TiToeuli nakveTis SemTxvevaSi.

am SemTxvevaSi TiToeuli nakveTis datvirTva Tu gasxviseba SeiZ-

leba mxolod erToblivad moxdes, risTvisac saWiroa TiToeuli mes-

akuTris Tanxmoba, 235-e muxlis mixedviT.

saerTo aRnagoba warmoiSoba aRnagobiT datvirTuli erTiani mi-

wis nakveTis gayofisasac. Tu erT nakveTze dadgenili aRnagobis 

ufleba mogvianebiT vrceldeba sxva, momijnave nakveTzec, es iqneba 

cvlileba am uflebis SinaarsSi da saWiroebs ara mxolod meaRnagis 

nebis gamoxatvas, aramed rogorc dasatvirTi, ise datvirTuli miwis 

39 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 24.
40  mTliani nakveTis datvirTvis Semdeg SesaZlebelia, mxareTa SeTanxmebiT meaRnages 

mxolod mis naxevarze hqondes nagebobis aRmarTvis ufleba. amgvarad, nivTis 

formalurad da realurad datvirTuli farTobebi SeiZleba erTmaneTs ascdes, radgan 

formalurad mTliani miwis nakveTi itvirTeba, xolo realurad meaRnage misi mxolod 

erTi nawiliT sargeblobs. realurad dautvirTavi nawilis gamoyofis SemTxvevaSi masze 

aRnagobis ufleba uqmdeba da misi dautvirTvad registracia Tavad reestris samsaxurs 

evaleba (Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, $ 1, Rn. 24).
41 Heinemann, in MüKo ErbbauRG, 7. Aufl ., 2017, § 1, Rn. 29.
42 BayObLG DNotZ 1958, 409.
43 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 24.
44 BayObLGZ DNotZ 1985, 375.
45 Maaß, iqve, Rn. 28.
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nakveTebis mesakuTreTa Tanxmobas.46 Tu aRnagobis ufleba Tavad aris 

datvirTuli sxva sanivTo uflebiT, es ufleba avtomaturad vrcel-

deba SinaarsSecvlil aRnagobazec.47

saerTo aRnagobas, gamomdinare iqidan, rom erTian uflebas exe-

ba saqme, unda hqondes absoluturad erTgvarovani Sinaarsi yvela 

datvirTul nakveTTan mimarTebiT.48 sxva wesi moqmedebs mxolod da-

matebiTi regulaciebis _ aRnagobis sasyideli, gamosyidvis ufleba 

da a. S. _ SemTxvevebSi, romlebic ar ganapirobeben uflebis Sinaarss 

da amis gamo sxvadasxvagvarad SeiZleba iyos gaTvaliswinebuli.49 sa-

syideli SesaZlebelia, yvela nakveTis mesakuTris mimarT sxvadasx-

vagvarad iyos Setanili reestrSi an SesaZlebelia erTiani sasyidlis 

dafiqsireba, romlis moTxovnis uflebac saeWvoobisas aqvs yvela 

nakveTis mesakuTres, rogorc solidarul kreditors.

IV. gasxvisebaunarianoba, 233 I

zogadad, aRnagobis uflebis gasxvisebis sanivTo ZaliT gamoricx-

va _ imgvarad, rom, gasxvisebis SemTxvevaSi, mesame pirebma ver moa-

xerxon misi mopoveba mesakuTresa da meaRnages Soris SeTanxmebuli 

akrZalvis gamo, _ SeuZlebelia (gamonaklisia 235-e muxlis mixedviT 

am gasxvisebaunarianobis SezRudva, ix. detalurad am muxlis komen-

tari). SesaZlebelia mxolod valdebulebiTi SeTanxmebis ZaliT meaR-

nagis davaldebuleba, ar gaasxvisos kuTvnili ufleba.50 am dros, 

arsebuli SeTanxmebis darRveviT ganxorcielebuli gankargva, mar-

Talia, TavisTavad namdvilia, Tumca akisrebs meaRnages zianis anaz-

Raurebis valdebulebas, an sxva, xelSekrulebiT gaTvaliswinebul, 

sanqcias.

aseve dauSvebelia aRnagobis uflebis memkvidreobiT gadacemis 

sanivTo ZaliT gamoricxva. Tumca gasxvisebaunarianobis darad aqac 

SesaZlebelia valdebulebiTi SeTanxmebis miRweva, romelic, marTa-

lia, memkvidreobiT gadacemaunarianobas ar zRudavs, Tumca ukav-

Sirebs meaRnagis gardacvalebas garkveul samarTlebriv Sedegebs, 

magaliTad, imas, rom mas ara aqvs ufleba, garkveuli pirebi airCios 

Tavis memkvidreebad, an aRnagobis uflebaze uaris Tqmis valdebule-

bas.51

46 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 30.
47 OLG Hamm NJW 1963, 1112.
48  Heckscher, Grenzüberschreitende Bebauung bei Erbbaurechten _ Gestaltungsmöglichkeiten für Nachbar- 

und Gesamterbbaurechte, RNotZ 2016, S. 17.
49 iqve.
50 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 39.
51 iqve, Rn. 40.
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V. vadis gansazRvra

1. vada

aRnagobis uflebis warmoSobisa da misi vadis aTvlis momenti aris 

am uflebis registracia sajaro reestrSi. Tu mxareTa SeTanxmebis 

mixedviT, aRnagobis vadis aTvla unda daiwyos registraciamde, amg-

var SeTanxmebas sanivTo Zala ara aqvs, Tumca misi ganmarteba SesaZ-

lebelia imgvarad, rom registraciamde warmoiSoba valdebulebiTsa-

marTlebrivi sargeblobis urTierToba.52

aRnagobis urTierTobis maqsimaluri vada SeiZleba iyos oTx-

mocdacxrameti weli (233 III). am vadis farglebSi mxareebs, xelSekru-

lebis Tavisuflebis principidan gamomdinare, SeuZliaT, SeaTanxmon 

nebismieri vada. minimalur vadas kanoni ar iTvaliswinebs, ris ga-

moc aRnagobis SeTanxmeba SesaZlebelia Zalze mokle droiTac. ger-

maniisagan gansxvavebiT, saqarTveloSi uvado aRnagoba dauSvebelia, 

rac ufro metad Seesatyviseba am urTierTobis samarTlebriv bune-

bas, romlis mixedviTac, aRnagoba mxolod sxvisi sakuTrebiT sar-

geblobis droebiTi instrumentia da ar unda gadaizardos sxvisi 

sakuTrebiT sargeblobis samudamo urTierTobad, rac mesakuTres, 

praqtikulad, daakargvinebda odesme sakuTari qonebiT sargeblobis 

SesaZleblobas da, faqtobrivad, gaaqarwylebda mis sakuTrebas.

aqedan gamomdinare, aRnagobis urTierTobis damTavrebis vada 

unda iyos gansazRvruli da ar unda aRematebodes oTxmocdacxra-

met wels. vadis gansazRvra kalendaruli TariRis mixedviT ar aris 

aucilebeli,53 Tu calsaxaa, rom es vada darCeba 233 III muxliT gansa-

zRvrul farglebSi. vada aucileblad unda Candes Tavad aRnagobis 

SeTanxmebidan da gaTvaliswinebuli unda iyos registraciisas.54

oTxmocdacxrameti wlis ganmavlobaSi dasaSvebia aRnagobis ur-

TierTobis gagrZelebis SesaZleblobis gaTvaliswineba imgvarad, rom 

aRnagobis urTierToba Tavdapirvelad gaTvaliswinebuli vadis gas-

vlis Semdeg avtomaturad grZeldeba, Tu mxare(ebi) ar moiTxov(en)s 

Sewyvetas.55 dasaSvebia aseve SeTanxmeba imisa, rom aRnagoba mxolod 

mxaris moTxovnis SemTxvevaSi grZeldeba gansazRvruli vadiT.56

2. gauqmebis piroba

gansxvavebiT germaniisagan, sadac aRnagobis SeTanxmeba gauqmebis 

pirobiT pirdapir gamoricxulia ($ 1 IV 1 ERbbauRG), saqarTveloSi 

52 BayObLG MiƩ BayNot 1992, 45; OLG Zweibrücken Rpfl eger 1995, 155.
53 Sdr. OLG Frankfurt MiƩ BayNot 1975, 93. 
54 OLG Frankfurt MiƩ BayNot 1975, 93.
55 BGH NJW 1969, 2046. 
56 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 43.
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kanoni amgvar daTqmas ar iTvaliswinebs, am gadawyvetis gadmoReba 

mainc aucilebelia, radgan mis gareSe samarTlebrivi stabiluroba 

da aRnagobis brunvaunarianoba mniSvnelovnad Seiryeoda. aseve dauS-

vebelia, aRnagobis gauqmebis garigeba gadadebis pirobiT iyos piro-

badebuli, magaliTad, kompensaciis gadaxdis gadadebis pirobiT.57 

dauSvebelia aseve gaurkvevel movlenaze damokidebuli vadis daTqma, 

magaliTad, meaRnagis gardacvaleba an nagebobis Camoqceva,58 radgan 

amgvari vada iseTsave gaurkvevlobaSi amyofebs mxareebs, rogorSic 

gauqmebis piroba. am akrZalvebis darRvevis Sedegia mTliani aRnago-

bis xelSekrulebis aranamdviloba.59

zemoT aRwerili xelSekrulebis msgavsad aranamdvili unda iyos 

aseve nebismieri sxva valdebulebiTi garigeba, romelic meaRnages 

avaldebulebs, uari Tqvas aRnagobis uflebaze.60 dauSvebelia aseve 

aRnagobis warmoSobis Semdeg saxelSekrulebo an kanonismieri gas-

vlis uflebis SeTanxmeba.61

VI. uflebamosili piri

meaRnage SeiZleba iyos nebismieri fizikuri Tu iuridiuli piri. 

gansxvavebiT piradi servitutisagan, SeuZlebelia piradi aRnagobis 

SeTanxmeba, radgan amiT gamoricxuli iqneboda aRnagobis konstitu-

tiuri niSnebi, rogorebicaa misi gasxviseba- da memkvidreobiT gad-

acemaunarianoba.62

aRnagobis ufleba SeiZleba ekuTvnodes pirTa gaerTianebas, ro-

gorc Tanaziari, ise wilobrivi sakuTrebis saxiT, Tumca, gansxvavebiT 

sxva sanivTo uflebisagan, ara rogorc solidarul kreditorebs. am-

gvari SesaZleblobis winaaRmdeg metyvelebs, upirveles yovlisa, Ta-

vad aRnagobis samarTlebrivi buneba, romelic meaRnagisTvis miwaze 

sakuTrebas utoldeba, ris gamoc Seusabamoa uflebamosili pirebis 

reestrSi dafiqsireba maT Soris arsebuli wilobrivi ganawilebis 

gareSe.63

57 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 44.
58 BGH NJW 1969, 2045.
59 iqve.
60  ix. detalurad amasTan dakavSirebiT, iseve rogorc gamonaklisebTan dakavSirebiT: 

Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 45. 
61 BGH NJW 1969, 1112.
62 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 1, Rn. 48.
63 iqve, Rn. 49.
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muxli 234. aRnagobis uflebis warmoSoba, SeZena da Sewyveta. sakuTreba 

aRnagobaze

1. aRnagobis uflebis warmoSobisa da SeZenis mimarT Sesabamisad ga-

moiyeneba uZravi nivTis SeZenis wesebi.

2. aRnagobis uflebis safuZvelze aSenebuli nageboba iTvleba aRna-

gobis uflebis arsebiT Semadgenel nawilad da registrirdeba aRnago-

bis uflebis mqone piris sakuTrebad.

3. aRnagobis uflebis Sewyvetisas aRnagobis uflebis safuZvelze 

aSenebuli nageboba xdeba miwis nakveTis arsebiTi Semadgeneli nawili.

saqarTvelos 2010 wlis 27 aprilis kanoni #2978 _ ssm I, #24, 10.05.2010w., mux.144

I. zogadi debulebebi ........................................................................ 211

II. uZravi nivTis SeZenis wesebi, 234 I .............................................. 212

III. nageboba, rogorc aRnagobis uflebis arsebiTi 

    Semadgeneli nawili da masze sakuTreba, 234 II, III .................... 212

a) nagebobaze sakuTreba da SezRuduli sanivTo ufleba 

   aRnagobis uflebis dadgenisas .............................................. 212

b) nagebobaze sakuTreba da SezRuduli sanivTo ufleba

   aRnagobis uflebis gaqarwylebisas ....................................... 213

I. zogadi debulebebi

aRnagobis uflebis ormag bunebas (ix. mux. 233, 1-li veli) gans-

akuTrebiT naTlad cxadyofs 234-e muxli. es SezRuduli sanivTo 

ufleba meaRnagis xelSi ganixileba miwis nakveTad, romelic regis-

trirdeba rogorc miwis nakveTi da SeiZleba hqondes Tavisi arsebi-

Ti Semadgeneli nawili, masze aRmarTuli Senobis saxiT.1 germaniaSi 

ormagi bunebis xazgasma xdeba imiT, rom aRnagobis ufleba regis-

trirdeba or reestrSi: saadgilmamulo reestrSi, rogorc ufleba 

miwis nakveTze da aRnagobis specialur reestrSi, rogorc miwis nak-

veTis msgavsi ufleba.2 marTalia, qarTul realobaSi am gadawyvetis 

gaziareba SeuZlebelia meore reestris ararsebobis gamo, Tumca 

sxva mxriv aRnagobis samarTlis dogmatika aqac srulad unda darCes 

ZalaSi. registracia dasaSvebia mxolod mas Semdeg, rac saxezea kano-

niT gaTvaliswinebuli Sinaarsis SeTanxmeba, anu SeTanxmeba, romelic 

akmayofilebs 233-e muxlSi gaweril moTxovnebs.3

1 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 14, Rn. 1.
2 iqve.
3 Wu  a,  Erbbaurecht, Bestellung, AbstrakƟ onsprinzip, DNotZ 1985, S. 663.  
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2

3

4

5

II. uZravi nivTis SeZenis wesebi, 234 I

aRnagobis uflebis warmoSobisa da SeZenis mimarT gamoiyeneba uZ-

ravi nivTis SeZenis wesebi, anu amisaTvis aucilebelia SeTanxmeba da 

misi registracia sajaro reestrSi (183). registracia aris aRnagobis 

uflebis warmoSobis, rangis, samarTlebrivi xasiaTisa da vadis kon-

stitutiuri winapiroba.4 aq unda dafiqsirdes monacemebi gadadebis 

pirobasTan, vadebsa da, rac mTavaria, dawyebisa da dasrulebis mo-

mentebTan dakavSirebiT. deklaratoruli mniSvnelobisaa meaRnagis 

cvlilebis registracia.5

aRnagobisaTvis sruli moculobiT rCeba ZalaSi sakuTrebis uf-

lebis keTilsindisierad mopovebis danawesebi (185, 312).

III. nageboba, rogorc aRnagobis uflebis arsebiTi 

Semadgeneli nawili, da masze sakuTreba, 234 II, III

234 II muxli arRvevs 150 II, 193-e muxlebSi mocemul wesebs, ro-

melTa mixedviTac Senoba-nagebobebi mxolod (nivTis) miwis arsebi-

Ti Semadgeneli nawili SeiZleba iyos da misi miwasTan dakavSirebis 

SemTxvevaSi miwis nakveTis mesakuTre avtomaturad xdeba aseve am Se-

noba-nagebobis mesakuTrec. es ori principi aRnagobis samarTalSi 

izRudeba misi ormagi bunebidan gamomdinare fiqciis meSveobiT, rom-

lis mixedviTac aRnagobis ufleba Tavad uTanabrdeba miwis nakveTs, 

ris gamoc SesaZlebelia hqondes arsebiT Semadgenel nawilad uZravi 

nivTi, romelic iqneba meaRnagis sakuTrebaSi.

a) nagebobaze sakuTreba da SezRuduli sanivTo ufleba aRnagobis 

uflebis dadgenisas

rogorc zemoT aRiniSna, nagebobebi, romelTac meaRnage aRmar-

Tavs aRnagobis uflebiT sargeblobis farglebSi, xdeba aRnagobis 

uflebis arsebiTi Semadgeneli nawili da amgvarad misi sakuTreba 

(234 II). es wesi moqmedebs miwis nakveTis SeTanxmebis darRveviT gana-

Senianebisasac (mravalsarTuliani sacxovrebeli saxli momcro zo-

mis sastumros magivrad), gadamwyvetia mxolod, rom meaRnage aSenebs 

namdvili aRnagobis uflebis safuZvelze.6

kanoni ar awesrigebs aRnagobiT gadacemul miwis nakveTze ukve 

arsebuli Senoba-nagebobebis samarTlebriv beds. germaniaSi es na-

gebobebi iziareben SemdgomSi (ukve aRnagobis uflebis farglebSi) 

aRmarTuli nagebobis samarTlebriv beds, rac gamarTlebulia nak-

veTisaTvis funqciur-ekonomikuri erTianobis SenarCunebis mizniT 

4 Heinemann, in MüKo ErbbauRG, 7. Aufl ., 2017, § 2, Rn. 2. 
5 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 14, Rn. 2.
6 iqve, § 12, Rn. 2.
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_ Tu meaRnage moipovebs nakveTze aRnagobis uflebas masze mraval-

sarTuliani saxlis aRmarTvis mizniT, maSin mas ufleba aqvs, hqon-

des samarTliani molodini, rom nakveTze ganlagebuli garaJebic mis 

sakuTrebaSi gadava, damoukideblad imisa, Tu vis mier da rodisaa 

isini aSenebuli. aRnagobis uflebis warmoSobasTan erTad unda ga-

qarwyldes am nagebobebze arsebuli yovelgvari uflebrivi tvirTi.

b) nagebobaze sakuTreba da SezRuduli sanivTo ufleba aRnagobis 

uflebis gaqarwylebisas

aRnagobis uflebis gaqarwylebis Semdeg nagebobebze sakuTreba av-

tomaturad gadadis miwis mesakuTreze 234 III muxlis mixedviT. meaR-

nages aqvs kompensaciis moTxovnis ufleba 239 I muxlis mixedviT (mes-

akuTres SeuZlia, kompensaciis sanacvlod gaugrZelos mas aRnagobis 

ufleba 239 II 1), Tumca mas ara aqvs nagebobis waRebis ufleba (239 

III). es wesebi ar moqmedebs sakuTvneblis SemTxvevaSi, romlis bedic 

meaRnagis gadasawyvetia.

saerTo aRnagobis uflebis, romelic ramdenime nakveTze vrcelde-

boda, dasrulebis Semdeg, rodesac nageboba sxvadasxva mesakuTris 

miwis nakveTebs emijneba, erTi mosazrebis7 mixedviT, unda moxdes 

vertikaluri gamijvna miwis nakveTTa sazRvrebis Sesabamisad; meore 

mosazrebis8 mixedviT, am SemTxvevaSi nagebobebze miwis nakveTis mesa-

kuTreTa TanasakuTreba unda warmoiSvas, rac gamarTlebulia isev da 

isev maTi funqciur-ekonomikuri erTianobis SenarCunebis mizniT da 

aseve xSir SemTxvevaSi vertikaluri kveTis SeuZleblobiT.

sanivTo uflebebi, rogoricaa, magaliTad, servituti da romelic 

dadgenili iyo aRnagobis uflebis sasargeblod, misi gaqarwylebis 

Semdeg gadadis miwis nakveTze9 da aseTad unda iqnes Setanili sajaro 

reestrSi. es gadawyveta gamomdinareobs 234 III muxlidan, romlis mi-

zanic miwis nakveTis im mdgomareobaSi SenarCunebaa, ra mdgomareoba-

Sic is ebara meaRnages.10

7   Sdr. Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, $ 12, Rn. 2 da iq miTiTebuli damatebiTi 

literatura.

8 Schraepler, Freiheit und Bindung der Nachbareigentümer bei Erbbaurechten, NJW 1974, S. 2078.
9 BGH NJW-RR 2012, 845; Heinemann, in MüKo ErbbauRG, 7. Aufl ., 2017, § 12, Rn. 11.
10 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 12, Rn. 12.

6
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muxli 235. aRnagobis uflebis gasxviseba

Tu mxareTa SeTanxmebiT aRnagobis uflebis gasasxviseblad an gasa-

qiraveblad saWiroa miwis nakveTis mesakuTris Tanxmoba, mesakuTres 

SeuZlia, uari Tqvas am Tanxmobis gacemaze mxolod im SemTxvevaSi, Tu 

saamisod arsebobs mniSvnelovani safuZveli.

I. zogadi debulebebi ........................................................................ 214

II. gasxviseba-gaqiravebis Tanxmobasavaldebulooba ...................... 214

1. gasxviseba-gaqiraveba ............................................................... 215

2. Sinaarsis cvlileba ................................................................. 215

3. Tanxmobis gacxadeba ................................................................ 216

III. Tanxmobaze uaris mniSvnelovani safuZveli .............................. 216

1. aRnagobis dasaxul mizanTan winaaRmdegobaSi

   mosvla/safrTxis Seqmna .......................................................... 216

2. aRnagobis SemZenis pirovneba ................................................. 217

3. damatebiTi SeTanxmeba ............................................................ 218

4. Tanxmoba aRnagobis uflebrivad datvirTvis SemTxvevaSi ... 218

IV. Tanxmobis Canacvleba ................................................................... 218

I. zogadi debulebebi

235-e muxli awesebs gamonakliss samoqalaqo samarTalSi moqmedi 

zogadi wesidan, romlis mixedviTac gankargvis uflebamosilebis Ca-

morTmevas, valdebulebiTi SeTanxmebis ZaliT, sanivTo Zala ar gaaC-

nia, anu am SeTanxmebis darRveviT ganxorcielebuli gankargva mainc 

namdvilia. 235-e muxlis mixedviT, aRnagobis uflebis gankargvis an 

gaqiravebis SezRudva (mesakuTris Tanxmobaze damokidebulad qceva) 

dasaSvebia im gamonaklisi SemTxvevisaTvis, rodesac mesakuTres aqvs 

sakmarisi safuZveli am moqmedebis ganxorcielebaze uaris TqmisaT-

vis. am SeTanxmebis darRveviT ganxorcielebuli gankargva aranamdvi-

lia, rac gamarTlebulia imiT, rom aRnagoba aris urTierToba, ro-

melic, Cveulebriv, droSi gawelilia da sadac meaRnagis pirovnebas 

(mis gadaxdisunarianobas, aRnagobis mizansa da a. S.) gansakuTrebuli 

mniSvneloba eniWeba.

II. gasxviseba-gaqiravebis Tanxmobasavaldebulooba

235-e muxli Seicavs amomwurav CamonaTvals im moqmedebebisas, ro-

melTa namdvilobac, mxareTa SeTanxmebiT, mesakuTris Tanxmobaze 

SeiZleba iyos damokidebuli. mesakuTres gasxviseba-gaqiravebisaTvis 

aucilebeli Tanxmobis gacema SeuZlia winaswarve, Tumca, gamomdina-

re iqidan, rom am Tanxmobis registracia SeuZlebelia, es winaswar 

2

1
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3

4

5

gacemuli Tanxmoba gamoxmobadia.1 dauSvebelia mesakuTris mxridan 

zogadad Tanxmobis gacemis gamoricxva konkretuli SemTxvevebi-

saTvis, iseve rogorc misi gacemisaTvis damatebiTi winapirobebis 

daweseba;2 dauSvebelia meaRnagisaTvis gasxviseba-gaqiravebamde mes-

akuTris Tanxmobis miRebis valdebulebis daweseba.3 Tanxmobasaval-

debuloobis yvela sxva SemTxveva SesaZlebelia SeTanxmdes mxolod 

valdebulebiTi SeTanxmebis ZaliT da mas sanivTo efeqti ar gaaCnia.4

gasxviseba-gaqiravebis Tanxmobasavaldebuloobas aqvs namdvili 

sanivTo Zala (ix. 233-e muxlis me-20 veli) mesame pirTa winaSec, img-

varad, rom sajaro reestrSi Setanili aucilebeli Tanxmobis gareSe 

ganxorcielebuli es moqmedeba aranamdvilia.5 reestrSi Setanamde am 

daTqmas mesame pirTa winaSe sanivTo Zala ar gaaCnia. Tanxmobasav-

aldebuloobis SeTanxmeba dasaSvebia aRnagobis dadgenis Semdegac, 

aRnagobis garigebis Sinaarsis cvlilebis formiT da misi registra-

ciiT sajaro reestrSi.

1. gasxviseba-gaqiraveba

gasxvisebaSi igulisxmeba uflebis gadacemis yvela forma, auqci-

onze gatanis CaTvliT. gasxvisebis msgavsad, Tanxmobasavaldebuloa 

saanderZo danakisris Sesrulebis farglebSi aRnagobis uflebis 

gadacemac.6 farTo gagebiT, gasxvisebaSi unda moiazrebodes aRnago-

bis uflebrivad datvirTva imgvari sanivTo uflebiT, romelic aR-

nagobis dasrulebis Semdegac agrZelebs arsebobas (mag., ipoTeka). 

gaqiravebaSi moiazreba aRnagobis uflebis sxvisTvis droebiT sar-

geblobaSi gadacema.

2. Sinaarsis cvlileba

gansakuTrebuli SeTanxmebis gareSec Tanxmobasavaldebulo uf-

lebis Sinaarsis cvlileba Tanxmobasavaldebuloa, Tu es cvlileba 

damatebiT tvirTavs am uflebas. es exeba, magaliTad, im sesxis Ziri 

Tanxis an procentebis gazrdas, romlis uzrunvelsayofadac aRna-

gobis ufleba ipoTekiT iyo datvirTuli, vadamosulobisa da xel-

Sekrulebis moSlis vadebis arasaxarbielo cvlilebas.7 Tumca amis 

sapirispirod neitraluri an imgvari cvlileba, romelic aRnagobis 

1 Heinemann, in MüKo ErbbauRG, 7. Aufl ., 2017, § 5, Rn. 2.; Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 5, 
Rn. 2.
2 BayObLG NJW-RR 2000, 162.
3 OLG Zweibrücken DNotZ 2004, 934.
4 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 5, Rn. 2.
5 iqve.
6 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 5, Rn. 4.
7 iqve.
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uflebis sasikeTod xdeba, ar aris Tanxmobasavaldebulo.

3. Tanxmobis gacxadeba

Tanxmoba unda ganacxados aRnagobiT datvirTuli miwis nakveTis 

mesakuTrem, xolo misi gakotrebisas _ gakotrebis mmarTvelma. kon-

kretul vadas Tanxmobis gacemisaTvis kanoni ar iTvaliswinebs, Tum-

ca ndobisa da keTilsindisierebis principidan gamomdinare, is unda 

gaices gonivrul vadaSi, orive mxaris interesebis gaTvaliswinebiT.

Tanxmoba (ix. 99 muxlis 21-e da momdevno veli) aris calmxrivi 

miRebasavaldebulo nebis gamoxatva, romelic unda gaices meaRnagis 

an mesame piris mimarT da romlis gacemac SeiZleba, rogorc winas-

war, aseve gasxviseba-gaqiravebis dadebis Semdegac. Tanxmoba, Cveule-

briv, araformasavaldebuloa da me-100 muxlis mixedviT Tavisuflad 

gamoxmobadi.8 gasxviseba-gaqiravebis garigebis registraciamde mesa-

kuTris cvlilebis SemTxvevaSi aucilebelia axali mesakuTris Tanx-

moba.9

pativsadebi safuZvliT Tanxmobaze uaris SemTxvevaSi garigeba 

samudamod aranamdvilia da SeuZlebelia misi Semdgomi mowoneba.10 

Tanxmobis gacemis dayovnebam SesaZlebelia warmoSvas zianis anaz-

Raurebis valdebuleba.11

III. Tanxmobaze uaris mniSvnelovani safuZveli

Tanxmobaze uari dasaSvebia mxolod im SemTxvevaSi, rodesac: 1. 

gasxviseba-gaqiravebis garigeba ewinaaRmdegeba aRnagobis dadgeniT 

dasaxul mizans, 2. am miznis miRwevas eqmneba mniSvnelovani safrTxe, 

3. SemZenis (damqiraveblis) pirovnebidan gamomdinare, arsebobs aRna-

gobis urTierTobidan warmomdgari valdebulebebis Seusruleblo-

bis riski.

1. aRnagobis dasaxul mizanTan winaaRmdegobaSi mosvla/safrTxis Seqmna

aRnagobis dadgeniT dasaxuli mizani, pirvel rigSi, gamomdina-

reobs Tavad aRnagobis xelSekrulebidan, asaSenebeli nagebobis xasi-

aTidan, an mxareTa damatebiTi SeTanxmebidan, iseve rogorc garige-

bis dadebis garemoebebidan da mxareTa qcevidan.12 am gagebiT, mizani 

SeiZleba iyos nagebobis konkretuli formiT gamoyeneba, magaliTad: 

arakomerciuli mizniT, sacxovreblad mravalSviliani ojaxisaTvis 

8 BGH NJW 1963, 36; OLG München BeckRS 2016, 17413.
9 OLG Celle RNotZ 2005, 542.
10 Heinemann, in MüKo ErbbauRG, 7. Aufl ., 2017, § 6, Rn. 7.
11 OLG Hamm BeckRS 2016, 413 Rn. 42.
12 BayObLGZ 1972, 260; Sdr. aseve BGH NJW 1987, 1942.

6

7

8

9
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an martoxela mSoblebisaTvis,13 an im formiT, rom nakveTis mesakuT-

res gadauxados aRnagobis yovelTviuri sasyideli.14

aRnagobis uflebis gasxviseba-gaqiraveba an unda ewinaaRmdegebo-

des zemoT aRweril mizans, an safrTxes uqmnides mis miRwevas. ukve 

CaSlili miznis sabolood CaSla, am gagebiT, sakmarisi ar aris.15

mizanTan winaaRmdegoba gvaqvs saxeze, rodesac gasxviseba-gaqirave-

bis Sedegad dasaxuli mizani CaiSleba, an mxolod arasrulad miiR-

weva; safrTxis Seqmna, _ rodesac arsebobs miznis CaSlis samomavlo 

riski.16 amis gamosarkvevad aucilebelia mTliani gasxviseba-gaqirave-

bis xelSekrulebis gaanalizeba, aRnagobis uflebrivad datvirTvis 

an am datvirTvis gauqmebis CaTvliT.17 miznis CaSlis magaliTia aR-

nagobis uflebis komerciuli gamoyenebis mizniT gasxviseba, maSin, 

rodesac meaRnagesa da mesakuTres Soris dadebuli xelSekrulebiT 

mxolod sacxovrebeli kompleqsis mSenebloba iyo dagegmili.18 aris 

Tu ara miznis CaSla, an misTvis safrTxis Seqmna mniSvnelovani, unda 

dadgindes obieqturi sazomiT, mesakuTrisa da meaRnagis intersebi-

sa da miznebis gaTvaliswinebiT. gasaTvaliswinebelia, magaliTad, is 

faqti, iTmenda Tu ara mesakuTre aqamde sakuTari nakveTiT amgvarad 

sargeblobas, rac SeiZleba iyos miTiTeba im garemoebaze, rom misT-

vis miznis CaSla, saboloo jamSi, umniSvneloa.19

Tu aRnagobis SemZeni uars ambobs, ikisros is valdebulebebi, rac 

meaRnages hqonda nakisri Tavdapirveli xelSekrulebiT,20 miznis CaS-

la damokidebulia imaze, Tu ra valdebulebas exeba saqme. aRnagobis 

sasyidlis gadaxdis valdebulebaze uari am konteqstSi, Cveulebriv, 

yovelTvis mniSvnelovania da aris dasaxuli miznis CaSla.

miznisaTvis safrTxis Seqmnis sababiT miwis nakveTis mesakuTres 

SeuZlia, uari Tqvas Tanxmobis gacemaze im SemTxvevaSic, rodesac aR-

nagobis gasxviseba xdeba spekulaciuri miznebisaTvis (mogebis miRe-

bis wadili nebismier fasad), radgan am SemTxvevaSi xdeba mesakuTris 

uflebriv sferoSi SeWra.21

2. aRnagobis SemZenis pirovneba

Tanxmobis gacemaze uari dasaSvebia aseve im SemTxvevaSic, rodesac 

axali meaRnagis pirovneba ar iZleva aRnagobiT nakisri valdebule-

bebis Sesrulebis garantias. aq, pirvel rigSi, gadamwyvetia, aris Tu 

13 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 7, Rn. 5.
14 BGH NJW 1987, 1942.
15 OLG Hamm FGPRax 2010, 320.
16 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 7, Rn. 6.
17 OLG Düsseldorf MiƩ RhNotK 1995, 62.
18 Maaß, iqve, Rn. 6.
19 BayObLGZ 1972, 264.
20 Sdr. BGH NJW 1987, 1942; BayObL NJW-RR 1998, 161.
21 OLG StuƩ gart NJW 1958. 
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ara SemZeni pirovnulad sando da gadaxdisunariani.22 gamarTlebuli 

eWvis gaqarwyleba SesaZlebelia Sesabamisi uzrunvelyofis saSuale-

bis kisrebiT.23 abstraqtuli eWvi sakmarisi ar aris.24 

3. damatebiTi SeTanxmeba

xelSekrulebis Tavisuflebis principidan gamomdinare, mxareebs 

SeuZliaT, gaiTvaliswinon sxva damatebiTi SemTxvevebi, an wina-

pirobebi, romelTa arsebobis SemTxvevaSi miwis nakveTis mesakuTres 

ar eqneba aRnagobis gasxvisebaze uaris Tqmis ufleba.25 amgvari daT-

qma namdvilia misi reestrSi Setanis momentidan.

4. Tanxmoba aRnagobis uflebrivad datvirTvis SemTxvevaSi

farTo gagebiT, aRnagobis gasxvisebaSi unda moviazroT aseve misi 

uflebrivad datvirTva, romelic Tanmxobasavaldebuloa. Tumca mes-

akuTre valdebulia, gasces es Tanxmoba, Tu aRnagobis datvirTviT 

misi miznis miRwevas safrTxe ar eqmneba da es datvirTva rCeba Cveu-

lebrivi meurneobis farglebSi, romelSic igulisxmeba datvirTvis 

sanacvlo sargeblis miReba.26

IV. Tanxmobis Canacvleba

miwis nakveTis mesakuTres Tanxmobaze uaris Tqmis ufleba aqvs 

mxolod mniSvnelovani safuZvliT, yvela sxva SemTxvevaSi meaRnages 

ufleba aqvs, mosTxovos mas Tanxmobis gacxadeba da ganucxadeblo-

bis SemTxvevaSi mimarTos sasamarTlos. sasamarTlosaTvis mimarTva 

meaRnages SeuZlia aseve Tanxmobis pirobadebulad gacemisas, rodes-

ac es piroba dauSvebelia, an SezRudulad gacxadebis SemTxvevaSic.27

22 OLG Hamm NJWE-MietR 1996, 58; Heinemann, in MüKo ErbbauRG, 7. Aufl ., 2017, Rn. 7.
23 OLG München BeckRS 2015, 2413.
24 OLG Frankfurt NJW-RR 2006, 387; OLG Hamm NJW-RR 2008, 605.
25 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 7, Rn. 10.
26  OLG Hamm NJW 1968, 554, sakmarisia, Tu es sapirwone sargebeli ara nagebobis, aramed, 

zogadad, meaRnagis ekonomikuri mdgomareobis gaumjobesebas emsaxureba.

27 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 7, Rn. 14.
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muxli 236. sazRauri aRnagobis uflebisaTvis

1. aRnagobis uflebis mqones SeiZleba xelSekrulebiT daekisros 

sazRauris gadaxda. miwis nakveTis mesakuTris es ufleba ganuyofelia 

nakveTze sakuTrebis uflebisagan.

2. sazRauris gadauxdelobis gamo aRnagobis ufleba mesakuTris 

mxridan SeiZleba calmxrivad Sewydes am valdebulebis 2 wlis ganma-

vlobaSi Seusruleblobis SemTxvevaSi, Tu mxareTa SeTanxmebiT sxva ram 

ar aris gaTvaliswinebuli.

3. sazRauri aRnagobis uflebisaTvis mxareebma SeiZleba aTi wlis 

SualediT gansazRvron. Tu ekonomikuri pirobebi arsebiTad icvleba, 

mxareebi valdebulni arian, Tavidan SeTanxmdnen sazRaurze.

saqarTvelos 2015 wlis 16 oqtombris kanoni #4336 _ vebgverdi, 20.10.2015 w.

I. zogadi debulebebi ........................................................................ 219

II. sazRauris saxeoba ......................................................................... 219

1. amosavali wesi _ fuladi Sesruleba .................................... 219

2. nivTobrivi Sesruleba ............................................................ 220

III. xelSekrulebis moSla, 236 II ....................................................... 220

IV. sazRauris misadagebis valdebuleba (daTqma), 236 III 2 ............ 221

I. zogadi debulebebi

aRnagobis uflebis miniWebis sanacvlod miwis nakveTis mesakuT-

re Cveulebriv iRebs Sesabamis sasyidels. es sasyideli SesaZlebelia 

regularulad gadasaxdeli sazRauriT gamoixatebodes, aseve, ra Tqma 

unda, SesaZlebelia aRnagobis uflebis sazRauris gareSe (naCuqrobis 

formiT), erTjeradi sasyidliT (nasyidobis fasi) an nivTobrivi Ses-

rulebis safasurad SeTanxmeba.1

II. sazRauris saxeoba

1. amosavali wesi _ fuladi Sesruleba

praqtikaSi, umeteswilad, aRnagobis uflebis miniWeba xdeba re-

gularuli sazRauris _ aRnagobis sazRauris _ sanacvlod, romelic 

mowesrigebulia 236-e muxlSi. germaniisagan gansxvavebiT,2 aRnago-

bis sazRauri gamoxatavs, Cveulebriv, valdebulebiTsamarTlebriv 

moTxovnas, romelic aris aRnagobis xelSekrulebis nawili.

rogorc es 236 II, III 1 muxlidan Cans, amosavali sakanonmdeblo 

gadawyvetaa sazRauris regularuli xasiaTi. is, Cveulebriv, gamoxa-

1 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 9, Rn. 1.
2 Sdr. § 9 ErbbauRG.

1
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4

5

tulia fuladi formiT, Tumca SesaZlebelia regularulad gadasax-

deli nebismieri tipis Sesrulebis SeTanxmeba.3

2. nivTobrivi Sesruleba

sazRauris dasaSvebi formebia: nivTobrivi Sesrulebebi, rogori-

caa, magaliTad, regularulad gadasaxdeli SeSa an metali;4 marc-

vleuli, maSinac ki, rodesac misi moyvana Tavad aRnagobiT datvirTul 

nakveTze ar xdeba;5 sacxovrebeli binis sargeblobaSi gadacema.6 da-

saSvebia mesakuTrisaTvis valis Canacvlebis ofciis miniWeba, rodes-

ac gansazRvruli fuladi sazRauris nacvlad mas konkretuli niv-

Tobrivi Sesrulebis moTxovnis ufleba aqvs, magaliTad, 400 laris 

gadasaxadi Caanacvlos 30 kilo konkretuli marcvleuliT.7 am SemTx-

vevaSi sazRauri winaswar aris gansazRvruli da ganusazRvreli rCeba 

mxolod is faqti, gamoiyenebs Tu ara miwis mesakuTre am Canacvlebis 

ofcias. amis sapirispirod dauSvebelia Canacvlebis ofcia, romlis 

mixedviTac mesakuTres SeuZlia, konkretuli nivTobrivi Sesrulebis 

nacvlad moiTxovos misi fuladi ekvivalenti konkretuli sabazro 

mdgomareobis gaTvaliswinebiT, radgan am SemTxvevaSi fuladi ekvi-

valenti mxolod gansazRvradia da ara gansazRvruli8 da, sabolood, 

meaRnagisaTvis gaurkveveli rCeba, Tu ra odenobiT akisria Sesrule-

bis valdebuleba.

Sesruleba unda gamoixatebodes raimes pozitiuri gadacemiT an 

raime moqmedebiT, dauSvebelia mxolod zianis anazRaurebaze uaris 

Tqma.9

III. xelSekrulebis moSla, 236 II

zemoT aRwerili sazRauris 2 wlis ganmavlobaSi gadauxdelobis 

SemTxvevaSi mesakuTres SeuZlia, calmxrivi miRebasavaldebulo ne-

bis gamoxatviT, gafrTxilebis gareSe, moSalos xelSekruleba (ex 

tunc_moqmedebiT), romlis drosac ar xdeba miRebulis restitucia 

da aRnagobis urTierToba mxolod samomavlod wydeba. mesakuTres, 

ra Tqma unda, unarCundeba kuTvnili sazRauris moTxovnis ufleba, 

miuxedavad aRnagobis urTierTobis dasrulebisa.

2-wliani vadis gamoTvlisas, Sesabamisad, gamoiyeneba 121-e da mom-

devno da me-400 da momdevno muxlebi.

3 Heinemann, in MüKo ErbbauRG, 7. Aufl ., 2017, § 9, Rn. 31.
4 LG München I DNotZ 1952, 220.
5 LG Celle DNotZ 1955, 316.
6 OLG Hamm Rpfl eger 1975, 357.
7 BGH NJW 1981, 2241.
8 LG München I DNotZ 1952, 220.
9 BayObLG Rpfl eger 1960, 402 zu § 1105 BGB.
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ra Tqma unda, dasaSvebia mxareTa SeTanxmeba gansxvavebul wesze.

IV. sazRauris misadagebis valdebuleba (daTqma), 236 III 2

236 III 2 muxlis mixedviT, Tu aRnagobis xelSekrulebis dadebisas 

SeTanxmebuli sazRauri ekonomikuri mdgomareobis cvlilebis Sede-

gad gaumarTlebelia da laxavs erT-erTi mxaris interesebs (valu-

tis kursis vardna-aweva, meaRnagis uflebamosilebis gafarToeba 

(damatebiTi nagebobebis wamomarTva, nakveTiT sargeblobis tipis 

cvlileba da a.S.), mxareebi valdebulni arian, Tavidan SeTanxmdnen 

sazRaurze, da es sxva araferia, Tu ara xelSekrulebis misadagebis 

valdebuleba, rac 398-e muxlis winapirobebTan gvamisamarTebs. 398-e 

muxli am SemTxvevaSi gamoiyeneba Sesabamisad, im gansxvavebiT, rom 

misadagebaze uarisas meore mxares ar aqvs gasvlis ufleba, aramed 

unda moiTxovos sasamarTlo wesiT es misadageba.

6
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muxli 237. aRnagobis uflebis registracia

aRnagobis ufleba sajaro reestrSi Seitaneba miwis nakveTze ara-

mesakuTreTa sanivTo uflebebs Soris mxolod pirveli rigis uflebad. 

es rigi ar SeiZleba Seicvalos.

I. zogadi debulebebi

237-e muxlis imperatiuli danawesi emsaxureba meaRnagisa da misi 

kreditorebis dacvas. meaRnage da misi kreditorebi, am muxlis Tanax-

mad, daculni arian aRnagobis uflebis naadrevi gaqarwylebisagan da 

masTan erTad im uflebebisa, romlebiTac es aRnagobis ufleba iyo 

datvirTuli.1

II. savaldebulo pirveli rigi

miwis nakveTze aRnagobis registracia dasaSvebia mxolod pirve-

li rigis uflebad, risi Secvlac mogvianebiT SeuZlebelia. Tumca 

mogvianebiT am rangis dakargva garkveul sagamonakliso SemTxvevebSi 

mainc ar aris gamoricxuli, magaliTad, aRnagobis uflebis araswor-

ad gauqmebisa da sxva uflebis wina rigis uflebad mopovebis SemTx-

vevaSi, 312-e muxlis mixedviT.2

aRnagobis ufleba registrirdeba pirveli rigis uflebad, da-

moukideblad sxva uflebis Rirebulebisa da xasiaTisa.3 mas rangiT 

ar SeiZleba win uswrebdes arc iaffasiani ufleba da arc ufleba, 

romlis gamoyenebac aRnagobis uflebas xels ar uSlis.4 am gagebiT, 

237-e muxlis danawess ewinaaRmdegeba gzis ufleba, maSinac ki, ro-

desac gza gadis miwis nakveTis im monakveTze, romlis gamoyenebac 

aRnagobis miznebisaTvis ar xdeba.5 aseve dauSvebelia sxva aRnagobis 

uflebis wina an Tanabari rangiT registracia, iseve rogorc sxva 

sanivTo sargeblobis uflebisa.6

erTi mosazrebis mixedviT,7 237-e muxli restriqciulad unda ga-

nimartos da daiSvas iseTi winmswrebi sargeblobis uflebebi, romle-

bic ar warmoadgenen gadaxdis moTxovnebs da ar SeiZleba gardaiqmnan 

aseTad. amgvari uflebis magaliTia servituti, romlisganac ar SeiZ-

leba warmodges gadaxdis moTxovna da romlis gamoyenebis sferoc 

srulebiT gamijnulia aRnagobisagan. Tumca es mosazreba germanul 

1 BGH NJW 1954, 1443.
2 BGH NJW 1969, 93.
3 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 10, Rn. 2.
4 BGH NJW 1954, 1443.
5 Heinemann, in MüKo ErbbauRG, 7. Aufl ., 2017, § 10, Rn. 3a.
6 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 10, Rn. 3.
7 ix. miTiTeba am mosazrebaze:  Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 10, Rn. 3.1.

1

2

3
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doqtrinaSi ukugdebulia. sapirispiro mosazreba8 kanonis calsaxa 

danawesze akeTebs aqcents. kanonmdeblis nebas ar Seesatyviseba, aR-

nagobis registraciisas sxva wina rangis uflebis arsebobisas Catar-

des safuZvliani kvleva imisa, Tu zustad ra aris am uflebis Sinaar-

si, ris gareSec aRnagobis rangi da ganxorcieleba veRar iqneboda 

uzrunvelyofili. kanonmdebelma arCia martivi da garantirebuli 

gza aRnagobis mometebuli socialuri mniSvnelobidan gamomdinare 

misi ganxorcielebis uzrunvelsayofad _ arc erTi ufleba, maT So-

ris arc gzis, an sxva raime servituti ar SeiZleba daregistrirdes 

aRnagobis win.

gamomdinare iqidan, rom momdevno rangis aRnagobis ufleba ar 

SeiZleba arsebobdes, saWiroa misi registraciisas wina rangis ufle-

bis rangiT gadmoweva an gauqmeba. calkeul SemTxvevebSi dasaSvebia, 

wina rangis uflebis mflobels daekisros ndobisa da keTilsindisie-

rebis (8 III) principidan gamomdinare am Tavisi uflebis rangiT ukan 

daxeva an saerTod gauqmeba.9 magaliTad, SesaZlebelia, gzis servitu-

tis mflobels moeTxovos am Tavisi servitutis mezoblis nakveTze 

gadaweva10 an rangiT ukan daxeva.11 saarsebod aucilebeli uflebebis 

(gzis an wylis servituti) SemTxvevaSi gamosavali ar aris am uflebe-

biT Tavad aRnagobis datvirTva, radgan es ufleba aRnagobis gauqme-

basTan erTad (SeTanxmebiT, an iZulebiTi aRsrulebiT) avtomaturad 

uqmdeba da, amdenad, magaliTad, servitutis mflobeli uuflebod 

rCeba.

dasaSvebia im uflebebis, romelTac rangi ar aqvT (mag., gankargvis 

akrZalva), aRnagobis win registracia.12 aseve dasaSvebia aRnagobis 

win gamosyidvis uflebis registracia Sesabamisi meaRnagis sasargeb-

lod,13 radgan es uflebac aRnagobis uflebis nawilia. igive wesi 

moqmedebs meaRnagis sasargeblod SeTanxmebuli piradi servitutis 

SemTxvevaSic.

8 ix. Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 10, Rn. 3.1.
9 Maaß, iqve, Rn. 3.2.
10 BGH BeckRS 1974, 180.
11 OLG Hamm MiƩ BayNot 2014, 431.
12 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 10, Rn. 4.
13 BGH NJW 1954, 1443.



224

giorgi rusiaSvili muxli 238

muxli 238. aRnagobis uflebis Sewyveta

1. aRnagobis uflebis SewyvetisaTvis saWiroa mesakuTris Tanxmoba.

2. aRnagobis ufleba ar ispoba miwis nakveTze aRmarTuli Senobis 

dangreviT.

I. zogadi debulebebi

aRnagobis ufleba SeiZleba gaqarwyldes mxareTa mier misi gauqme-

biT (238 I) an vadis gasvliT. garda amisa, is SeiZleba gauqmdes reest-

ris Canaweris gauqmebis Semdeg misi aRdgenis xandazmulobis gasvlis, 

gadadebis pirobis daudgomlobisa da eqspropriaciis Sedegad. nak-

veTze aRmarTuli Senobis dangreviT aRnagobis ufleba ar qarwyl-

deba (238 II). aRnagobis dereliqcia (uflebis mitoveba) dauSvebelia.

II. gauqmeba, 238 I

238 I muxli exeba mxolod miwis mesakuTris uflebebs da ZalaSia 

mxolod aRnagobis uflebis garigebiT gauqmebisas. Tanxmoba unda 

ganacxados realurma mesakuTrem, Tumca sakmarisia aseve reestrSi 

registrirebuli keTilsindisieri piris Tanxmobac.1 aRnagobis samar-

Tali ar Seicavs sxva danawess ipoTekis gauqmebasTan dakavSirebiT, 

radgan is Tavad mxareebma unda moawesrigon erTpirovnuli SeTaxme-

biT. es SeTanxmeba araformasavaldebuloa. arc gauqmebis SeTanxme-

ba da arc gauqmebis piroba ar SeiZleba gaformdes pirobadebulad. 

Tumca gauqmebis valdebuleba SeiZleba damokidebuli iyos sazRau-

ris gadaxdaze.

mesakuTris Tanxmobis garda, 238 I muxlis mixedviT, aucilebelia 

meaRnagis calmxrivi gancxadeba reestris an am mesakuTris winaSe da 

registrirebuli uflebis gauqmeba. aucilebelia, aseve, im pirebis 

Tanxmoba, romelTac aqvT sanivTo uflebebi aRnagobaze.2 am aRnagoba-

ze sanivTo uflebaTa mflobelebis Tanxmoba maSin aris zedmeti, Tu 

es uflebebi identuri SinaarsiTa da identuri rangiT narCundeba 

miwis nakveTze.3 binaze sakuTrebis gauqmebisasac savaldebuloa am 

mesakuTris Tanxmoba.4

aRnagoba uqmdeba reestrSi misi registraciis gauqmebasTan erTad. 

miwis nakveTis mesakuTre ar aris valdebuli, gadaixados raime kom-

pensacia.

1 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 26, Rn. 2.
2 iqve, Rn. 3.
3 OLG Brandenburg NotBZ 2013, 247; OLG Hamm NotBZ 2013, 399.
4 Maaß, iqve, Rn. 3.

1

2

3
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III. Senobis dangreva, 238 II

aRnagobis ufleba ar ispoba Senobis dangrevasTan erTad.

rogorc Tavad aRnagobis uflebis definiciidan gamomdinareobs, 

romlis mixedviTac is ganmartebulia rogorc raime nagebobis flo-

bis ufleba, misi arseboba ar aris damokidebuli raime konkretul 

nagebobaze. Sesabamisad, am nagebobis dangrevac ar uSlis xels mis 

gagrZelebas. sapirispiro SeTanxmeba dauSvebelia.5

kanonidan ar gamomdinareobs erTxel dangreuli nagebobis Tavidan 

aSenebis valdebuleba; Tumca mxareebs SeuZliaT am valdebulebis Se-

Tanxmeba.6 Tavad meaRnages ki aqvs Tavidan aRmarTvis ufleba. nagebo-

bis dangreviT ar icvleba aRnagobis sazRauris gadaxdis valdebule-

ba,7 Tu mxareebi sxva rameze ar SeTanxmebulan. dangreuli Senobis 

masala meaRnagis sakuTrebaa maSinac ki, rodesac Senoba mesakuTris 

mier iyo agebuli da mas SeuZlia, es masala Tavisi neba-survilisebr 

gamoiyenos.8 Tu Senobis nangrevebi aRnagobis uflebis gaqarwyle-

bisas jer kidev arsebobs da amcirebs miwis nakveTis Rirebulebas, 

rogorc wesi, 239-e muxlSi mocemuli principidan da xelSekrulebis 

ganmartebidan gamomdinareobs miwis nakveTis mesakuTris anazRaure-

bis valdebuleba.9

5 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 13, Rn. 1.
6 Maaß, iqve, Rn. 2.
7 BGH LM BGB § 157 D Nr. 1.
8 Maaß, iqve, Rn. 2
9 iqve.
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muxli 239. sasyidliani aRnagobis uflebis Sewyveta

1. sasyidliani aRnagobis uflebis vadis gasvlis SemTxvevaSi, Tu mxa-

reTa SeTanxmebiT sxva ram ar aris gaTvaliswinebuli, miwis nakveTis 

mesakuTrem aRnagobis uflebis mqones unda misces anazRaureba am nak-

veTze aRmarTuli nagebobis Rirebulebis ori mesamedis odenobiT.

2. miwis nakveTis mesakuTres SeuZlia, aRnagobis uflebis mqones ana-

zRaurebis gadaxdis sanacvlod gaugrZelos aRnagobis ufleba am nak-

veTze aRmarTuli nagebobis arsebobis savaraudo vadiT, Tu mxareTa 

SeTanxmebiT sxva ram ar aris gaTvaliswinebuli. Tu aRnagobis uflebis 

mqone uars ityvis aRnagobis uflebis vadis gagrZelebaze, igi kargavs 

anazRaurebis moTxovnis uflebasac.

3. aRnagobis uflebis Sewyvetisas aRnagobis uflebis mqones ara aqvs 

ufleba, waiRos nageboba an misi Semadgeneli nawilebi.

saqarTvelos 2015 wlis 16 oqtombris kanoni #4336 _ vebgverdi, 20.10.2015 w.
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I. zogadi debulebebi

aRnagobis uflebis vadis gasvlasTan erTad es ufleba wydeba da 

misi Semadgeneli nawilebi xdeba miwis nakveTis arsebiTi Semadgene-

li. mis adgils ikavebs yofili meaRnagis anazRaurebis moTxovna 239 

I muxlis mixedviT, romlis daregistrirebac SesaZlebelia sajaro 

reestrSi (240 I, ix. detalurad am muxlis komentarSi). aRnagobis 

SewyvetasTan erTad reestri ormagad arasworad gamoiyureba: erTi 

mxriv, iq registrirebulia ufleba, romelic ar arsebobs, xolo me-

ore mxriv, iq ar aris registrirebuli anazRaurebis ufleba, romel-

mac misi adgili daikava.

reestris gasworebisaTvis aucilebelia registrirebuli uflebis 

gauqmeba da mis adgilze anazRaurebis uflebis Setana aRnagobis uf-

lebis rangiT (240 I).1 sawinaaRmdego mosazrebis Tanaxmad, reestrSi 

aRnagobis gauqmeba SesaZlebelia anazRaurebis valdebulebisagan da-

moukideblad, radgan maT Soris ar arsebobs Sinagani kavSiri.2

anazRaurebis valdebulebis registraciisaTvis ar aris aucile-

beli misi zusti odenobis (cifrebSi) miTiTeba, ris gamoc aRnagobis 

1 BGH NJW-RR 2013, 1102.
2 ix. miTiTeba am mosazrebaze: Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 27, Rn. 2.

1

2

3
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gauqmebasTan erTad misi dauyovnebeli registraciaa SesaZlebeli: 

aRnagobis ufleba uqmdeba misi vadis gasvlis dadasturebis Sedegad 

da mis Tanadroulad SesaZlebelia (cifrebSi zustad gansazRvris 

gareSe) anazRaurebis valdebulebis registracia.3 miwis nakveTis mes-

akuTres aqvs yvela saregistracio ganacxadis wardgenis ufleba.

239-e muxlSi moyvanili wesebi moqmedebs mxolod sasyidliani aR-

nagobis SemTxvevaSi.

II. anazRaurebis moTxovna, 239 I

239 I muxlis mixedviT, miwis nakveTis mesakuTrem meaRnages unda 

gadauxados anazRaureba, romelic ganisazRvreba nagebobis sabaz-

ro Rirebulebis ori mesamediT aRnagobis gauqmebis momentisaTvis.4 

miwis nakveTis sxva arsebiTi Semadgeneli nawili, rogoricaa, maga-

liTad, mcenareebi, ar SeiZleba, gaxdes anazRaurebis valdebulebis 

sagani.5 germanul iuridiul literaturaSi sakamaToa, warmoiSoba 

Tu ara es moTxovnis ufleba aRnagobis vadis gasvlis Semdeg, Tu 

is warmoiSoba manamdec, ubralod, gadadebis pirobiT. gabatonebuli 

mosazreba6 am meore gadawyvetisaken ixreba. aRnagobis vadis gasvlis 

Semdeg moTxovna xdeba vadamosuli da, amavdroulad, SesaZlebelia 

misi daTmoba da dagiraveba.7 dagiravebisaTvis aucilebelia SeTanx-

meba da reestrSi registracia.

239 I muxliT ar aris warmodgenili imperatiuli danawesi da 

mxareebs SeuZliaT rogorc anazRaurebis odenobis, ise misi vadamo-

sulobis momentis Secvla.8 dasaSvebia Tavidanve anazRaurebis raime 

konkretuli odenobis dadgena, nagebobis Rirebulebis gamoTvlis 

wesis SeTanxmeba, an mxolod misi konkretuli nawilis Rirebulebis 

anazRaurebis valdebulebis SeTanxmeba. anazRaurebis valdebuleba 

SesaZlebelia, srulebiT gamoricxuli iyos, maT Soris xelSekrule-

bis standartul pirobebSi.9 vadamosulobasTan dakavSirebiT dasaS-

vebia gadaxdis valdebulebis gadaweva, an ganwilvadebuli gadaxdis 

SeTanxmeba. amgvari SeTanxmebis miRwevis Semdeg misi Secvla iwvevs 

aRnagobis Sinaarsis cvlilebas, risTvisac aucilebelia aRnagobaze 

an miwis nakveTze sanivTo uflebis mqonis Tanxmoba, Tu am cvlilebiT 

es sanivTo ufleba izRudeba an icvleba.10

3 BGH NJW-RR 2013, 1102; OLG Hamm DNotZ 2007, 750.
4 BGH DB 1975, 685; BGH NJW 1981, 1045.
5 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 27, Rn. 4.
6 BGH NJW-RR 2013, 1102; Heinemann, in MüKo ErbbauRG, 7. Aufl ., 2017, § 27, Rn. 4.
7 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 27, Rn. 4.
8 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 27, Rn. 5.
9 iqve.
10 iqve.
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III. anazRaurebis valdebulebis Tvidan acileba 

aRnagobis gagrZelebiT, 239 II 1.

miwis nakveTis mesakuTres ufleba aqvs, Tavidan aicilos anazRau-

rebis valdebuleba aRnagobis uflebis gagrZelebis SeTavazebiT (239 

II 1). aucilebelia, rom amgvari SeTavazeba ganxorcieldes sanivTo Za-

liT (anu reestrSi SetaniT) aRnagobis uflebis dasrulebamde, radg-

an dasrulebasTan erTad es ufleba avtomaturad wydeba da mxolod 

axali aRnagobis dadgenaa SesaZlebeli da ara Zvelis gagrZeleba.11 

aqedan gamomdinare, gagrZelebis SeTavazeba mxolod im SemTxvevaSia 

namdvili, Tu is droulad xdeba da utovebs meaRnages (aRnagobis 

vadis gasvlamde) masze sakmao dafiqrebisa da am gagrZelebis regis-

traciis SesaZleblobas. forma ar aris gaTvaliswinebuli arc Se-

TavazebisaTvis da arc mis safuZvelze Semdgari SeTanxmebisaTvis.12 

aRnagobaze sanivTo uflebis mflobelTa Tanxmoba aucilebeli ar 

aris, radgan aRnagobis gagrZeleba maT sanivTo poziciebs aumjobe-

sebs, Tumca miwis nakveTze uflebis mflobelebis Tanxmoba savalde-

buloa.13

Tu meaRnage uaryofs gagrZelebis SemoTavazebas, maT Soris kon-

kludenturadac, _ SeTanxmebis droulad armiRebiT, _ datovebuli 

nagebobisaTvis anazRaurebis moTxovna qarwyldeba (239 II 2). uaryo-

fa ar saWiroebs anazRaurebis registrirebuli kreditoris Tanxmo-

bas, radgan kanoni amasTan dakavSirebiT aranair danawess ar Seicavs, 

Tumca, ra Tqma unda, gagrZelebisa da anazRaurebis uaryofam SesaZ-

lebelia,  kreditors warmouSvas zianis anazRaurebis valdebuleba 

meaRnagis winaaRmdeg.

aRnagobis xelSekrulebiT SesaZlebelia, SeTanxmdes gagrZelebis 

uflebis detalebi, an saerTod gamoiricxos isini.

IV. nagebobis waRebis akrZalva

damoukideblad aRnagobis uflebis Sewyvetis mizezisa, 239 III 

muxli krZalavs meaRnagis mier aRmarTuli nagebobis miwis nakveTidan 

moSorebas.

239 III muxli krZalavs ekonomikuri Rirebulebis mqone nivT(ebi)is 

uazro ganadgurebas da aris imperatiuli danawesi. moqmedebs aRna-

gobis uflebis gauqmebis SemTxvevaSic. norma exeba nagebobasa da mis 

arsebiT Semadgenel nawilebs da ar exeba sakuTvnebels.

11 BGH NJW 1981, 1045; OLG Jena BeckRS 2011, 00415.
12 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 27, Rn. 7.
13 iqve.
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muxli 240. anazRaurebis moTxovnis registracia sajaro reestrSi

1. aRnagobis uflebis Sewyvetis Semdeg aRnagobidan warmoSobili 

anazRaurebis moTxovnis ufleba (aseTis arsebobis SemTxvevaSi) sajaro 

reestrSi aRnagobis uflebis adgils ikavebs da imave rigiT cvlis mas.

2. Tu aRnagobis ufleba misi vadis gasvlis droisaTvis jer kidev 

datvirTulia ipoTekiT, ipoTekars aqvs anazRaurebis moTxovnaze gira-

vnobis ufleba.

saqarTvelos 2015 wlis 16 oqtombris kanoni #4336 _ vebgverdi, 20.10.2015w.
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I. anazRaurebis moTxovna, 240 I

240 I muxli awesrigebs aRnagobidan warmoSobil anazRaurebis 

moTxovnas, Tumca Riad tovebs misi samarTlebrivi bunebisa da wina-

pirobebis sakiTxebs.

reestrSi aRnagobis adgilas misi Sewyvetis Semdeg registrirdeba 

anazRaurebis moTxovna. es meaRnagis Taviseburi (sui generis) uzrun-

velyofis saSualebaa.1 gamomdinare iqidan, rom misi arseboba aRia-

rebulia aRnagobis samarTalSi, es ar aris numerus clausus-is principis 

darRveva. anazRaurebis moTxovnis registraciisas ar aris aucile-

beli misi odenobis zustad miTiTeba cifrebSi: sakmarisia miTiTeba 

aRnagobis xelSekrulebaze da, Tu is ar Seicavs kompensaciis spe-

cialur wess, _ zogadad kanonze.2 anazRaurebis moTxovna nebismier 

SemTxvevaSi gansazRvradia kanonisa da saxelSekrulebo danawesebis 

safuZvelze.

es gadawyveta uzrunvelyofs reestris maqsimalur sajaroobas, 

romelic amgvarad yovelTvis realur samarTlebriv mdgomareobas 

gansazRvravs.3 aRnagobis ufleba saswrafod unda gauqmdes, raTa 

reestris realoba daemTxves realur samarTlebriv mdgomareobas. 

gamomdinare iqidan, rom aRnagobis waSla da anazRaurebis moTxovnis 

registracia aucileblad erTdroulad SeiZleba moxdes, es moTxov-

na  (cifrebSi) dakonkretebis gareSe SeiZleba iqnes Setanili reestr-

Si.4 garda amisa, mxolod reestrSi Setana aris moTxovnis brunvau-

narianobis winapiroba.

anazRaurebis moTxovna registrirdeba aRnagobis uflebis adgil-

ze pirveli rigis uflebad. rangTan dakavSirebiT sxva wesze SeTanx-

1 OLG Hamm DNotZ 2007, 750; Heinemann, in MüKo ErbbauRG, 7. Aufl ., 2017, § 28, Rn. 1; BGH NJW-RR 2013, 
1102.
2 BGHZ 197, 140 = NJW-RR 2013, 1102; OLG Hamm DNotZ 2007, 750.
3 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 28, Rn. 2.
4 iqve.
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4

5

meba _ gansxvavebiT anazRaurebis moTxovnis odenobisa da gadaxdis 

modusisagan _ dauSvebelia, radgan 240 I muxli aris imperatiuli 

danawesi.5

II. ipoTekaris giravnoba anazRaurebis moTxovnaze, 240 II

240 II uzrunvelyofs aRnagobis ipoTekaris samarTlebriv pozi-

ciebs am uflebis Sewyvetis Semdeg. ipoTekari aRnagobis uflebis 

Sewyvetis Semdeg xdeba im anazRaurebis uflebis mogiravne, romelic 

mis adgils ikavebs. aRnagobaze arsebuli yvela sxva sanivTo ufleba 

wydeba kompensaciis gareSe.

rogorc ki moxdeba aRnagobis gauqmeba da mis adgilze anazRau-

rebis moTxovnis registracia, am moTxovnaze avtomaturad unda 

daregistrirdes yofili ipoTekaris giravnoba. giravnoba ikavebs 

ipoTekis rangs. giravnobis odenobis miTiTeba aqac, iseve rogorc 

garigebiT dadgenili giravnobis uflebis SemTxvevaSi, zedmetia.6 

ipoTekaris Tanxmoba aRnagobis gauqmebasa da giravnobis Tanmdevi 

proceduriT registraciasTan dakavSirebiT zedmetia, radgan es mis 

samarTlebriv poziciebs, sabolood, ucvlels tovebs; kanonis ZaliT 

momxdari gardaqmna ipoTekisa giravnobad avtomaturad registrir-

deba sajaro reestrSi.

5 Maaß, in Beck OK ErbbauRG, 43. Aufl ., 2017, § 28, Rn. 3.
6 Maaß, iqve, § 29, Rn. 2.
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muxli 241. uflebamonacvleoba aRnagobis uflebis Sewyvetisas

aRnagobis uflebis Sewyvetisas miwis nakveTis mesakuTre xdeba aRna-

gobis uflebis mqone piris mier dadebuli qiravnobis an ijaris xelSe-

krulebis monawile.

241-e muxli  209-e da 572-e muxlebis (ix. am muxlebis komentari) 

analogia aRnagobis samarTalSi im gansxvavebiT, rom aq saqme exeba ara 

gasxvisebas, aramed aRnagobis uflebis Sewyvetas, Tumca is analogi-

iT unda gavrceldes gasxvisebis SemTxvevebzec. 241-e muxli ZalaSia 

aRnagobis uflebis Sewyvetis yvela SemTxvevisaTvis, rogorebicaa: 

gauqmeba (SeTanxmebiT an sxva safuZvliT) da vadis gasvla. sxva SemTx-

vevaSi analogiiT moqmedebs 209-e da 572-e muxlebis winapirobebi.

1
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II. uzufruqti

muxli 242. cneba

uZravi nivTi SeiZleba sxva pirs gadaeces sargeblobaSi ise, rom igi 

uflebamosilia, rogorc mesakuTrem, gamoiyenos es nivTi da ar dauS-

vas mesame pirTa mier misiT sargebloba, magram mesakuTrisagan gan-

sxvavebiT, mas ara aqvs am nivTis gasxvisebis, ipoTekiT datvirTvis an 

memkvidreobiT gadacemis ufleba (uzufruqti). am nivTis gaqiravebis 

an ijariT gadacemisaTvis saWiroa mesakuTris Tanxmoba. uzufruqtis 

gauqmebis Semdeg mesakuTre xdeba arsebuli qiravnobis an ijaris ur-

TierTobebis monawile.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.
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   dauSvebloba ..................................................................... 239

b) uzufruqtis gadacemis zogadi dauSvebloba ............... 240

g) damqiravebelTa, moijareTa da mesame pirTa 

    uflebis SezRudvis dauSvebloba ................................ 240

d) uzufruqtuaris gardacvalebis Semdeg uzufruqtis 

    gagrZelebis dauSvebloba ............................................. 240

e) uzufruqtuaris substanciis SenarCunebis valdebuleba ... 240

I. zogadi debulebebi

242-e muxli ayalibebs uzufruqtis definicias. is aris sxvisi niv-

TiT sargeblobis yovlismomcveli piradi ufleba. amgvarad, 242-e 

muxli wina planze ayenebs sargeblobis uflebamosilebas da mijnavs 

uzufruqts sxva sanivTo uflebebisagan. uzufruqti gansxvavdeba 

servitutisagan imiT, rom servituts SeiZleba hqondes sxva Sinaarsi, 

garda sargeblobisa da, Tu mis farglebSi sargeblobis uflebamosi-

lebaa miniWebuli, es uflebamosileba calkeuli sferoTia Semosaz-

Rvruli _ ar aris yovlismomcveli sargeblobis urTierToba. amave 

niSniT gansxvavdeba is piradi servitutisaganac.

II. dasatvirTi nivTi

1. uZravi nivTi

uzufruqtiT SeiZleba daitvirTos mxolod uZravi nivTi. germani-

isagan gansxvavebiT,1 qarTul samarTalSi moZravi nivTi ar SeiZleba 

uzufruqtis sagani iyos. uZravi nivTis definiciisaTvis am SemTx-

vevaSic gadamwyvetia 149-e muxli. amgvarad, pirs uzufruqtis uf-

leba SeiZleba mieniWos miwis nakveTze, binaze da aseve miwis nakveTis 

msgavs uflebebze, rogoricaa, magaliTad, aRnagoba (ix. 233-e muxlis 

1-li veli) gemebze da miwasTan gaTanabrebul sxva uflebebze.

2. saganTa simravle, saganTa erToba

uzufruqtis dadgena SeiZleba mxolod calkeul sagnebze. sanivTo 

ZaliT saerTo uzufruqtis dadgena sxvadasxva saganze dauSvebelia. 

im SemTxvevebSi, rodesac ramdenime sagnis uzufruqtiT datvirTvaa 

aucilebeli, gavrcelebuli praqtikis mixedviT, xdeba erTi da imave 

Sinaarsis damoukidebeli uzufruqtis dadgena, riTac, sabolood, 

saerTo uzufruqtis efeqti miiRweva.2 Tu uzufruqtis dadgenis xse-

nebuli wesis sawinaaRmdegod xdeba misi dadgena saganTa erTobaze, 

1 Sdr. gsk-is 1030-e paragrafi.

2 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1030, Rn. 4.
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im SemTxvevaSi, rodesac es sagnebi sakmarisad aris gamijnuli erTma-

neTisagan, SesaZlebelia am erTiani uzufruqtis konversia ramdenime 

damoukidebel uzufruqtad.3

3. nivTis Semadgeneli nawilebi, sakuTvnebeli, inventari

uZravi nivTis arsebiTi Semadgeneli nawili yovelTvis iziarebs 

mTavari nivTis beds (150 I), rac niSnavs imas, rom mTavar nivTze dad-

genili uzufruqti vrceldeba aseve arsebiT Semadgenelzec da es 

arsebiTi Semadgeneli nawili mTavari nivTisagan damoukideblad ar 

SeiZleba daitvirTos uzufruqtiT.4 araarsebiTi Semadgeneli nawili 

ar iziarebs mTavari nivTis beds da masze arc am mTavar nivTze dad-

genili uzufruqti vrceldeba. 

rac Seexeba sakuTvnebels, is, rogorc moZravi nivTi (151), SeuZ-

lebelia daitvirTos uzufruqtiT damoukideblad, Tumca, rodesac 

mTavari nivTi itvirTeba uzufruqtiT, es uzufruqti saeWvoobisas, 

gamonaklisis saxiT, sakuTvnebelzec vrceldeba (rac gamomdinareobs 

245 VII muxlidan, ix. 245-e muxlis 71-e veli).5 winaaRmdeg SemTxvevaSi, 

mesakuTres eqneboda sakuTvneblis miwis nakveTidan moSorebis Sesa-

Zlebloba (Tu is ar gaxdeboda calke valdebulebiTi SeTanxmebis 

sagani, rac praqtikaSi nakleb savaraudoa), da es mniSvnelovnad SeuS-

lida xels nivTis sameurneo daniSnulebisamebr gamoyenebas.

III. uzufruqtuari

1. piradi ufleba

uzufruqti SeiZleba daadgines mxolod fizikuri an kerZo Tu 

sajaro samarTlis iuridiuli piris sasargeblod. uzufruqti, ro-

gorc piradi xasiaTis ufleba, SeuZlebelia dadgindes servitutis 

msgavsad abstraqtulad, konkretuli miwis nakveTis mesakuTris sa-

sargeblod (gadavides yovel momdevno mesakuTreze). Tumca dasaS-

vebia fizikuri Tu iuridiuli piris sasargeblod dadgena imgvari 

pirobiT, rom misi namdviloba (gadadebis an gauqmebis pirobis meS-

veobiT) damokidebuli iyos uzufruqtuaris sanivTosamarTlebriv 

mdgomareobaze, magaliTad, konkretuli nakveTis mesakuTreoba da 

a. S.6

3 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1030, Rn. 99.
4 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1030, Rn. 5.
5  iqve, Rn. 7; mTavari nivTis sanivTosamarTlebrivi reJimis sakuTvnebelze gavrce-

lebasTan dakavSirebiT ix.: 194 II (romlis moSveliebac aq analogiiT SeiZleba) da, 

valdebulebiTisamarTlebrivi reJimis gavrcelebasTan dakavSirebiT, 324-e muxlebi.

6 Wegmann, iqve, Rn. 11.

4

5

6
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2. mesakuTre rogorc uzufruqtuari

germanul iuridiul literaturaSi sakamaToa, SeiZleba Tu ara 

mesakuTre iyos uzufruqtuari sakuTar nivTze.7 Cveulebriv, amgva-

ri konstruqcia dasaSvebad miiCneva im SemTxvevaSi, Tu is mesakuT-

ris pativsadebi interesiT aris gamyarebuli.8 amgvari interesi saxe-

zea, rodesac mesakuTre adgens uzufruqts miwis nakveTze, romelic 

mokle periodSi unda gaasxvisos uzufruqtis TavisTvis datovebis 

pirobiT.9 am gamarTlebuli interesis SemTxvevaSi dasaSvebia 246 II 

muxlidan gamonaklisis daSveba da e. w. `mesakuTris uzufruqtis~ 

aRiareba (ix. damatebiT 246-e muxlis me-12 veli).10

3. ramdenime uzufruqtuari

uzufruqti ramdenime pirs erToblivad SeiZleba ekuTvnodes Sem-

deg SemTxvevebSi:

1. rogorc wilobrivi saziaro ufleba 953-e da momdevno mux-

lebis mixedviT.11 am SemTxvevaSi, erT-erTi uzufruqtuaris gar-

dacvalebisas, misi uzufruqti qarwyldeba da cocxlad darCenilebs 

mxolod wilobrivi uzufruqti unarCundebaT.12

2. alternativis saxiT dasaSvebia ori an ramdenime uzufruqtu-

arisaTvis saerTo uflebamosilebis miniWeba 455-e muxlis mixedviT.13 

erT-erTi uflebamosili piris sikvdili iwvevs imas, rom cocxlad 

darCenili erTaderTi uzufruqtuari xdeba.

3. erTsa da imave nivTze damoukidebeli uzufruqti SeiZleba 

ramdenime erTmaneTisagan damoukidebel pirs ekuTvnodes. Tu am uzu-

fruqtebs erTi da igive rangi aqvT, maSin maTi gamoyeneba izRudeba 

erTmaneTis sasargeblod.14 erT-erTi uzufruqtuaris gardacvalebis 

Semdeg cocxlad darCenilis uzufruqtis gamoyeneba aRar izRudeba.

4. uzufruqtuarTa saerTo uflebamosileba uproblemoa, Tu 

saqme exeba uzufruqtis miniWebas SeuzRudavad uflebaunariani 

pirovnuli gaerTianebisaTvis, rogoric aris solidaruli pasux-

ismgeblobis sazogadoeba an komandituri sazogadoeba.15 sxva SemTx-

7 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1030, Rn. 73 da Semdeg.

8 OLG Köln NJW-RR 1999, 239; BGH NJW 1988, 2363; BayObLGZ 1985, 292.
9 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1030, Rn. 12.
10  aseTi gadawyveta, saboloo jamSi, ar ewinaaRmdegeba 246 II muxlis sityvasityviT 

ganmartebas, radgan es danawesi exeba SemTxvevebs, rodesac konsolidacia xdeba 

uzufruqtis dadgenis Semdeg da ara im SemTxvevas, rodesac jer mesakuTris uzufruqti 

dgindeba da mokle periodSi es ufleba da sakuTreba sxvadasxva piris xelSi aRmoCndeba.

11 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1030, Rn. 61; BGH NJW 1981, 176; BayObLGZ 1955, 155.
12 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1030, Rn. 14.
13 BayObLGZ DNotZ 1956, 211.
14 Wegmann, iqve, Rn. 16.
15 BGHZ 179, 102.

7
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vevebSi SeuzRudavi daSveba am saerTo uflebamosilebisa kolidirebs 

principTan, romlis mixedviTac uzufruqti uflebamosili piris 

gardacvalebasTan erTad qarwyldeba (244 II), ris gamoc dauSvebelia 

saerTo uflebamosileba, romelic Seicavs imis safrTxes, rom uzu-

fruqtis xangrZlivoba Tavdapirvelad uflebamosili piris sicocx-

lis xangrZlivobaze meti iqneba. 

IV. warmoSoba da Sewyveta, arasrulwlovani uzufruqtuari, vadis 

gagrZeleba da Sekveca

1. warmoSoba

kanonis safuZvelze uzufruqtis SeZena dasaSvebia mflobelobiTi 

xandazmulobiT (167).

garigebis safuZvelze uzufruqti warmoiSoba misi uZrav nivTze 

sakuTrebis SeZenisaTvis gaTvaliswinebuli wesiT SeTanxmebiT (243, 

183). dasaSvebia misi pirobadebulad an garkveuli vadiT dadgena. 

uzufruqti gadadebis pirobiT registrirebaunariania pirobis dad-

gomamdec.16

arasrulwlovnis sasargeblod uzufruqtis dadgena, misi usa-

syidlobis SemTxvevaSic ki, ar aris mxolod sargebliani garigeba, 

radgan es mas, rogorc uzufruqtuars, iseTi valdebulebebiT tvir-

Tavs,17 romlebic mxolod miniWebul uflebas ki ar zRudavs, aramed 

piradad mas ekisreba. uzufruqtiT datvirTuli nivTis arasrul-

wlovnisaTvis sakuTrebaSi gadacema mxolod sasyidliani garigebiT 

SeiZleba (245 VI 3), garda im SemTxvevisa, rodesac sagani gadacemis 

momentisaTvis gaqiravebulia.18 

2. uzufruqtis Sewyveta

kanonis ZaliT uzufruqti wydeba _ Tu uzufruqti dadgenili iyo 

fizikuri piris sasargeblod, _ uflebamosili piris gardacvalebiT, 

xolo iuridiuli piris sasargeblod dadgenili uzufruqtis SemTx-

vevaSi, _ misi likvidaciiT (244 II 2), gauqmebis pirobis dadgomiT (97), 

an daTqmuli vadis gasvliT. garda amisa, uzufruqti uqmdeba nak-

veTze dautvirTavi sakuTrebis keTilsindisierad mopovebiT (185) an 

iZulebiTi aRsrulebis farglebSi nakveTis auqcionze gasxvisebiT.

garigebis ZaliT uzufruqti SeiZleba Sewydes gauqmebis xelSekru-

lebiT, risTvisac aucilebelia uzufruqtis dadgenisaTvis gaTva-

liswinebuli formis dacva (243-e, 183-e muxlebis analogiiT) da mis 

16 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1030, Rn. 19.
17 BFH NJW-RR 1990, 1036.
18 BGH NJW-RR 2005, 1430; Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1030, Rn. 1430.

9
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safuZvelze registraciis gauqmeba. uzufruqtze uaris Tqma sxvagva-

rad SeiZleba uflebis mitovebis (184) formiTac.

3. vadis gagrZeleba da Sekveca

vadiani uzufruqtis arsebobis vadis gagrZelebaSi igulisxmeba 

ara misi Sinaarsis cvlileba, aramed Tavidan dadgena, risTvisac au-

cilebelia misi dadgenis winapirobebis dacva.19

uzufruqtis vadis Sekveca gulisxmobs mis nawilobriv gauqmebas 

(ix. gauqmebasTan dakavSirebiT zemoT).

V. samarTlebrivi Sinaarsi

1. kanonismieri valdebulebiTi urTierToba, sargeblobis yovlis-

momcveli ufleba

uzufruqtis dadgenis Semdeg mesakuTresa da uzufruqtuars 

Soris warmoiSoba kanonismieri valdebulebiTi urTierToba.20 242 1 

muxlis mixedviT, uzufruqtuars ufleba aqvs, miiRos nivTidan ne-

bismieri sargebeli (245 III 1), anu gamoiyenos is, an miiRos sargebeli 

imiT, rom am nivTis gamoyeneba mesame pirs dauTmos (mesakuTris Tanx-

mobiT, 242 2). masve rCeba nivTis mTliani nayofi (245 III). amgvarad, 

uzufruqti gulisxmobs flobis uflebamosilebasac.

uzufruqtuars ekuTvnis nivTidan miRebuli sargebeli da, gamom-

dinare aqedan, _ sasyideli uzufruqtis dadgenis momentisaTvis ukve 

arsebuli qiravnobidan Tu ijaridan. is anacvlebs am urTierTobaSi 

mesakuTres 242 3, 572-e muxlebis analogiiT.21 Tumca uzufruqtiT 

datvirTuli nivTis gaqiravebis an ijariT gacemisaTvis aucilebelia 

mesakuTris Tanxmoba, (242 2) 99-e da momdevno muxlebis mixedviT (ix. 

am muxlebis komentari).

vinaidan uzufruqtuars mxolod Tanasargeblobis uflebebi aqvs, 

binis uzufruqtisas binaTmesakuTreTa amxanagobaSi xmis ufleba mes-

akuTres rCeba,22 Tumca calkeul SemTxvevebSi mesakuTre SeiZleba 

valdebuli iyos, xmis micemisas ixelmZRvanelos uzufruqtuaris mi-

TiTebebiT, mianiWos mas xmis micemis rwmunebuleba an xmis micemisas 

gaiTvaliswinos misi interesebi.23

19 OLG BriƟ sche Zone MDR 1949, 470.
20 BGH DNotZ 2016, 469.
21 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1030, Rn. 26.
22 iqve, Rn. 26a.
23 BGH NJW 2002, 1647.
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2. kanonis Sinaarsis xelSekrulebismieri cvlileba

a) zogadi debulebebi

uzufruqtuaris uflebamosileba mxareTa SeTanxmebiT SeiZleba 

imgvarad SeizRudos, rom gamoricxos nivTiT sargeblobis konkre-

tuli forma. garda amisa, sanivTo urTierTobis Sinaarsi SeiZleba 

Seicvalos mxareTa SeTanxmebiT.24 uflebamonacvlis mimarT amgvari 

SezRudva ZalaSia mxolod misi sajaro reestrSi Setanis SemTxvevaSi. 

saxelSekrulebo Tavisuflebas am SemTxvevaSi zRvari dadebuli aqvs 

`uzufruqtis arsiT~ (ix. amasTan dakavSirebiT qveviT).

b) wilobrivi uzufruqti

e.w. wilobrivi uzufruqti dasaSvebia im SemTxvevaSi, rodesac mes-

akuTre Tavisi sakuTrebis mxolod erT nawils tvirTavs, an Tanamesa-

kuTre Tavis wils _  TanasakuTrebaSi.25

g) nawilobrivi uzufruqti

nawilobrivi uzufruqti gamoirCeva imiT, rom uzufruqtuars 

mxolod sargeblobis `nawili~ ekuTvnis, darCenili nawili ki mesaku-

Tres rCeba.26 wilobrivi uzufruqtisagan gansxvavebiT, am SemTxvevaSi 

datvirTulia mTliani nivTi. Tumca dasaSvebia sakuTrebaSi wilze 

nawilobrivi uzufruqtis dadgena, am SemTxvevaSi erTadaa saxeze wi-

lobrivi da nawilobrivi uzufruqti.27 nawilobrivi uzufruqtisas 

mesakuTresa da nawilobrivi uzufruqtis mflobels Soris arsebobs 

Tanameuflebeoba (Rechtsgemeinscha  ), 953-e muxlis gagebiT.28

d) sargeblobis calkeuli formebis gamoricxva

zemoT xsenebuli yovlismomcveli sargeblobis principi SeiZle-

ba SeizRudos da uzufruqtis dadgenisas gamoiricxos sargeblo-

bis calkeuli formebi. amis sapirispirod dauSvebelia uzufruqtis 

farglebSi sargeblobis mxolod konkretuli formis dasaSvebad 

cnoba da yvela sxva formis gamoricxva.29 es formaluri gamijvnis 

kriteriumi yofs servitutsa da uzufruqts.

e) sargeblobis sivrcobrivi SemosazRvra, calkeuli nagebobebiT an 

nagebobis nawilebiT sargeblobis gamoricxva

zogadad, uzufruqtis gamoyenebis sivrcobrivi SemosazRvra da-

24 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1030, Rn. 27.
25 iqve, Rn. 28.
26 LG Köln MiƩ RhNotK 1999, 246; LG Wuppertal Rpfl eger 1995, 209; BayObLGZ 1973, 172.
27 OLG Schleswig MiƩ BayNot 2009, 377.
28 Herrler, in Palandt BGB Kommentar, 73. Aufl . 2014, § 1030, Rn. 5.
29 BayObLG Rpfl eger 1981, 439; Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1030, Rn. 118.
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saSvebad aris miCneuli.30 es gadawyveta gansxvavdeba wilobrivi uzu-

fruqtisagan (ix. zemoT) imiT, rom am SemTxvevaSi mTliani uZravi 

nivTi itvirTeba uzufruqtiT, magram am uzufruqtis gamoyeneba 

nivTis sivrcobrivad SemosazRvrul nawilzea dasaSvebi. Tumca gaba-

tonebuli mosazrebis31 mixedviT, uzufruqtis arsidan gamomdinare, 

dauSvebelia misi gamoyenebis sferodan konkretuli nagebobis an na-

gebobis nawilis amoReba, radgan es ar Seesabameba uzufruqtis arss. 

germanul iuridiul literaturaSi es mosazreba samarTlianad aris 

gakritikebuli.32 marTalia, miwaze da masze aRmarTul nagebobaze zo-

gadad erTnairi samarTlebrivi reJimi unda gavrceldes (150 II, I), 

Tumca es xels ar uSlis am reJimis gaxleCas servitutis SemTxvevaSi 

da wilobrivi uzufruqtis darad (ix. zemoT) aqac SesaZlebeli unda 

iyos sanivTo efeqtiT calkeuli nagebobebis an maTi nawilis uzuf-

ruqtis gamoyenebis sferodan amoReba.

v) sasyideli

uzufruqti SeiZleba atarebdes sasyidlian xasiaTs da akisrebdes 

uzufruqtuars, kanoniT gaTvaliswinebuli valdebulebebis garda, 

mesakuTrisaTvis damatebiT safasuris gadaxdis valdebulebasac (244 

1, ix. damatebiT am muxlis komentarSi).33

3. uzufruqtis arsTan winaaRmdegobrioba

a) mesakuTris Sesrulebis valdebulebisa da uzufruqtuaris 

gankargvis uflebamosilebis dauSvebloba

uzufruqti mesakuTres aniWebs sargeblobis uflebamosilebas, 

romelsac Seesatyviseba mesakuTris mxolod Tmenis valdebuleba da 

ara sxva raime Sesrulebis valdebuleba. aqedan gamomdinare, mesa-

kuTrisaTvis raime tipis Sesrulebis valdebulebis dakisreba ewi-

naaRmdegeba uzufruqtis samarTlebriv arss.34 es niSnavs imas, rom 

sanivTo efeqtiT mesakuTres ar SeiZleba daekisros nivTis movlis 

valdebuleba 245 IV 2 muxlis mixedviT, arc misi dazRvevis (245 V) an 

sxva raime amis dari valdebuleba.35

gamomdinare iqidan, rom uzufruqti mxolod sargeblobis ufle-

bas aniWebs uflebamosil pirs, nivTis gankargvis uflebamosileba 

mesakuTres rCeba.36 Sesabamisad, datvirTuli nivTis gankargvis uf-

30 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1030, Rn. 28.
31 Herrler, in Palandt BGB Kommentar, 73. Aufl . 2014, § 1030, Rn. 6; BayObLGZ 1979, 361; RGZ 164, 196.
32  Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1030, Rn. 121; Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1030 

Rn. 31.
33  BayObLGZ 1985, 12; sawinaaRmdego mosazrebasTan dakavSirebiT ix.: Pohlmann, in MüKo BGB, 7. 

Aufl ., 2017, § 1030, Rn. 133.
34 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1030, Rn. 28.
35 BayObLGZ 1985, 6; 1972, 364.
36 Wegmann, iqve, Rn. 34.
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lebamosilebis gadacema ar SeiZleba iyos uzufruqtis garigebis Si-

naarsi.37 Tu mxareebs mainc surT amgvari uflebamosilebis miniWeba, 

maSin amisaTvis aucilebelia sxvagvari damxmare konstruqciis gamo-

yeneba, rogoricaa gankargvis uflebamosilebis (102), an gankargvis 

rwmunebulebis miniWeba.38

b) uzufruqtis gadacemis zogadi dauSvebloba

uzufruqti aris piradi xasiaTis ufleba, rac gamoricxavs mis 

mesame pirTaTvis gadacemas (242 1). uzufruqtiT datvirTuli nivTis 

qiriT an ijariT gadacemisaTvis aucilebelia mesakuTris Tanxmoba 

(242 2).

g) damqiravebelTa, moijareTa da mesame pirTa uflebis SezRudvis 

dauSvebloba

Tu uzufruqtiT datvirTuli sagani misi dadgenis momentisaTvis 

ukve gaqiravebuli an ijariT datvirTulia, mesame pirTa es uflebebi 

uzufruqtuarsa da mesakuTres Soris SeTanxmebiT sanivTo efeqtiT 

ar SeiZleba Seicvalos an gauqmdes.39 Tumca damqiravebels, moijare-

sa da sxva mesame pirebs SeiZleba mieniWoT damatebiTi samarTlebri-

vi poziciebi. magaliTad, dasaSvebia, sanivTo efeqtiT gamoiricxos 

uzufruqtuaris ufleba, moSalos qiravnobis xelSekruleba piradi 

saWiroebis gamo.40

d) uzufruqtuaris gardacvalebis Semdeg uzufruqtis gagrZelebis 

dauSvebloba

rogorc piradi ufleba, uzufruqti qarwyldeba uzufruqtua-

ris gardacvalebasTan erTad (244 II, ix. detalurad am muxlis komen-

tarSi). amis sapirispiro SeTanxmebas uzufruqtis ufro xangrZlivi 

droiT ZalaSi datovebasTan dakavSirebiT sanivTo efeqti ar gaaC-

nia.41 Tumca dasaSvebia Tavdapirveli uzufruqtuaris gardacvalebis 

(gadadebis) pirobiT sxva piris sasargeblod uzufruqtis dadgena.42

e) uzufruqtuaris substanciis SenarCunebis valdebuleba

uzufruqtis arsidan gamomdinareobs uzufruqtuaris valde-

buleba, SeinarCunos nivTis substancia (245 IV 2, ix. mux. 245, 27-e da 

momdevno velebi).

37 Herrler, in Palandt BGB Kommentar, 73. Aufl . 2014, § 1030, Rn. 7.
38 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1030, Rn. 34.
39 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1030, Rn. 19; Wegmann, iqve, Rn. 36.
40 Wegmann, iqve, Rn. 36.
41 Pohlmann, iqve, Rn. 19.
42 Wegmann, iqve, Rn. 37.
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muxli 243. uzufruqtis dadgenis samarTlebrivi mowesrigeba

uzufruqtis dadgenis dros gamoiyeneba igive wesebi, rac uZravi niv-

Tebis SeZenis dros.

I. zogadi debulebebi ........................................................................ 241

II. gamoyenebis sfero ......................................................................... 241

1. uzufruqtiT datvirTva ......................................................... 241

a) miwis nakveTi ..................................................................... 241

b) miwis nakveTis msgavsi uflebebi .................................... 242

g) uzufruqti binaze ........................................................... 242

d) sxva SezRuduli sanivTo uflebebis uzufruqtiT 

    datvirTvis SeuZlebloba .............................................. 242

2. uzufruqtis gauqmeba ............................................................. 242

3. rangis cvlileba ...................................................................... 242

III. SeTanxmeba ...................................................................................... 243

1. xelSekruleba .......................................................................... 243

2. formasavaldebulooba ........................................................... 243

IV. registracia .................................................................................. 243

1. proceduruli winapirobebi ................................................... 243

2. procedura ............................................................................... 244

V. SeTanxmebisa da registraciis Tanxvedra .................................. 244

1. droiTi Tanxvedra ................................................................... 244

2. Sinaarsobrivi Tanxvedra ........................................................ 244

VI. Sinaarsobrivi da proceduruli Secdomis Sedegebi ............... 245

I. zogadi debulebebi

243-e muxli uzufruqtis dadgenis wesTan dakavSirebiT uTiTebs 

uZrav nivTebze sakuTrebis SeZenis danawesze, anu 183-e muxlze. am-

gvarad, 183-e muxlSi wamoyenebuli ori saxelmZRvanelo principi 

ZalaSi rCeba uzufruqtis garigebiT SeZenisTvisac. esenia: material-

ursamarTlebrivi SeTanxmebisa da sajaroobis principebi.1 uflebis 

SeZenisaTvis aucilebelia xelSekruleba im pirsa, romlis samarT-

lebrivi poziciebi izRudeba da uflebis SemZens Soris da sajaro 

administraciuli aqti _ registracia sajaro reestrSi.

II. gamoyenebis sfero

1. uzufruqtiT datvirTva

a) miwis nakveTi

uzufruqtiT SeiZleba daitvirTos uZravi qoneba, raSic, pirvel 

1 Eckert, in Beck OK BGB, 43. Aufl ., 2017, § 873, Rn. 1.
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3

4

6

7

8

5

rigSi, igulisxmeba miwis nakveTi. miwis nakveTis definicia registra-

ciis miznebisaTvis Semdegia: es aris geometriuli erTianobis mqone 

teritoria (dazustebuli an dauzustebeli), romelic moqceulia sa-

jaro reestrSi registrirebul erTian uflebriv sivrceSi, an arse-

bobs masze uflebis amgvarad registraciis moTxovnis ufleba (saja-

ro reestris Sesaxeb instruqciis 14 I 1 muxli).

b) miwis nakveTis msgavsi uflebebi

uzufruqtiT SeiZleba daitvirTos miwis nakveTis msgavsi sanivTo 

uflebebi, romlebzec kanonis safuZvelze miwis nakveTis identuri 

samarTlebrivi reJimi vrceldeba.2 aseTi uflebis magaliTia aRnago-

ba (ix. mux. 233, 1-li veli).

g) uzufruqti binaze 

uzufruqti dasaSvebia sakuTrebis iseT specialur formaze, ro-

goricaa binaze sakuTreba mravalbinian saxlSi.3

d) sxva SezRuduli sanivTo uflebebis uzufruqtiT datvirTvis 

SeuZlebloba

germanuli samarTlisagan gansxvavebiT4 da gansxvavebiT giravno-

bis uflebisagan, dauSvebelia uzufruqtiT sxva sanivTo uflebebis 

datvirTva (ix. gamonaklisTan dakavSirebiT me-3 veli). es, marTalia, 

xels uSlis sanivTo uflebaTa brunvaunarianobas da maT mraval-

ferovan gamoyenebas ekonomikur cxovrebaSi, Tumca kanonis calsaxa 

danawesis gareSe, romelic kodeqsis amJamindel redaqciaSi ar moi-

poveba, es SeuZlebelia.

2. uzufruqtis gauqmeba

uzufruqtis gauqmeba SesaZlebelia gauqmebis xelSekrulebiT (ix. 

mux. 242, me-13 veli) an dereliqciiT (184).

3. rangis cvlileba

uzufruqtis rangis cvlilebisaTvis aucilebelia SeTanxmeba ran-

giT ukan damxev da win wamwev uflebamosil pirebs Soris, rac unda 

akmayofilebdes 243, 183-e muxlebiT gaweril formas.

2 Eckert, in Beck OK BGB, 43. Aufl ., 2017, § 873, Rn. 4.
3  BGHZ 49, 251; BGHZ 50, 60; sxva mosazrebis Tanaxmad, es uflebac miwis nakveTis dari uflebaa 

(Kohler, in MüKo BGB, 7. Aufl ., 2017, § 873, Rn. 6).
4 ix. gsk-is 1069-e paragrafi.
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III. SeTanxmeba

1. xelSekruleba

uzufruqtis SeTanxmeba aris xelSekruleba, romelzec gamoiyene-

ba samoqalaqo kodeqsis zogadi nawilis danawesebi da valdebulebiTi 

samarTlis zogadi nawilis normebi.5 garigeba ganmartebaunariania. 

dasaSvebia, misi sityvasityviTi ganmartebis garda, ganmarteba da-

moukidebeli mesame piris horizontidan.6

2. formasavaldebulooba

uzufruqtis SeTanxmeba 243-e, 183-e muxlebis mixedviT moiTxovs 

werilobiT formas (69) da ara notarialur damowmebas. uzufruqtis 

valdebulebiTi garigeba aseve unda iyos formasavaldebulo 323-e 

muxlis analogiiT.

IV. registracia

1. proceduruli winapirobebi

registracia 243-e, 183-e muxlebis mixedviT ar aris materialuri 

samarTlis sagani, igi mowesrigebulia 311-e da momdevno muxlebSi, 

sajaro reestris Sesaxeb kanonsa da sajaro reestris Sesaxeb instru-

qciaSi. registraciisaTvis aucilebelia dainteresebuli piris mier 

(sajaro reestris Sesaxeb instruqciis me-11 muxli), romelic uzuf-

ruqtis SemTxvevaSi SeiZleba iyos uzufruqtuari an mesakuTre, gan-

cxadebis wardgena (instruqciis me-13 I muxli) zemoT xsenebul gari-

gebasTan erTad (sajaro reestris Sesaxeb kanonis 8 II muxli, 3111 I) an 

am garigebis dadeba 3111 II, instruqciis me-19 da momdevno muxlebiT 

gaTvaliswinebuli wesiT. wardgenili garigeba da gancxadeba unda 

iyos sakmarisad mkafio formiT Camoyalibebuli, anu maTi Sinaarsi 

dadgenadi unda iyos, sul mcire, ganmartebis meSveobiT (Sdr. inst-

ruqciis me-13 III, V, 14 XIII, XIII2 muxlebi).7 Tumca sxva zepiri formiT 

dadebuli garigebisagan gansxvavebiT, amgvari ganmarteba gacilebiT 

metad aris mijaWvuli gancxadebis teqstis sityvasityviT gagebas.8 

miTiTeba teqstis miRma darCenil garemoebebze mxolod maSin aris 

dasaSvebi, rodesac es garemoebebi yvelasaTvis Secnobadia.9

5 BGHZ 49, 264.
6 OLG München BeckRS 2016, 18285.
7 OLG Karlsruhe BeckRS 2013, 15871.
8 Eckert, in Beck OK BGB, 43. Aufl ., 2017, § 873, Rn. 19.
9 iqve.

9

10

11



244

giorgi rusiaSvili muxli 243

2. procedura

Tu saxezea zemoT xsenebuli gancxadeba da dasaregistrirebeli 

uflebis momniWebeli garigeba da saxeze ar aris romelime procedu-

ruli an sxva kanonidan gamomdinare Semaferxebeli garemoeba, maSin 

reestris samsaxurma unda daaregistriros es gancxadeba da daiwyos 

uflebis registraciis procedura (instruqciis me-13 II muxli). uf-

leba warmoSobilad iTvleba am proceduris dasrulebis Semdeg.

V. SeTanxmebisa da registraciis Tanxvedra

1. droiTi Tanxvedra

uzufruqtis SeTanxmeba, Cveulebriv, droSi win uswrebs regist-

racias. Tumca, rodesac reestris samsaxuri proceduruli darR-

veviT aregistrirebs jer kidev ararsebul uflebas, dasaSvebia, rom 

SeTanxmeba registraciis Semdeg moxdes. rogorc ki moxdeba drois 

raRac momentSi SeTanxmebisa da registraciis TanadamTxveva, ufleba 

warmoSobilad CaiTvleba.10 uzufruqtis gamcemi mesakuTris gankarg-

vis uflebamosileba saxeze unda iyos uflebis SeZenis dasrulebis 

momentamde.11 am winapirobebis arsebobisas registraciis Tanmdev Se-

Tanxmebas yovelTvis uflebis warmoSobasTan mivyavarT.12

2. Sinaarsobrivi Tanxvedra

registracia mTeli Tavisi zemoT aRwerili SinaarsiT unda emTx-

veodes garigebis Sinaarss.13 Tu reestrSi sxva ramea registrirebuli 

da ara is, rac uzufruqtis garigebis sagani iyo, am SemTxvevaSi ufle-

bis mopoveba ar xdeba, Tu mogvianebiT mxareebi ar miaRweven SeTanx-

mebas reestrSi registrirebuli SinaarsiT, ris Semdegac reestris 

uzustoba iTvleba gasworebulad.14 Tu registrirdeba SeTanxmebiT 

gaTvaliswinebuli Sinaarsis mxolod nawili, maSin ufleba warmoiSo-

ba mxolod am (SeTanxmebisa da registraciis damTxveva) nawilSi. am 

dros reestris Canaweri ar iTvleba arasworad, sajaro reestris 

Sesaxeb instruqciis me-17 muxlis gagebiT. arasworad registrire-

buli monacemis gasworebis proceduris dawyebisas 62-e muxli ar 

moqmedebs.15 Tu xdeba SeTanxmebis garda damatebiT kidev sxva raime 

monacemis registracia, am dros gadamwyvetia, aqvs Tu ara registri-

10 Eckert, in Beck OK BGB, 43. Aufl ., 2017, § 873, Rn. 23.
11 BGH NJW 1993, 3197; BGH NJW 1994, 650.
12 BGH NJW 1973, 614; BGH NJW 2000, 806.
13 BGHZ 137, 267; BGH 28, 183.
14 Eckert, iqve, Rn. 24.
15 BGH BeckRS 2014, 23017.
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15

rebul da uzufruqtis garigebis Sesabamis nawils damoukidebeli 

mniSvneloba.16 am SemTxvevaSi ufleba warmoiSoba mxolod am nawilSi, 

Tumca uflebis keTilsindisierma mopovebam SeiZleba gaafarToos 

SemZenis samarTlebrivi poziciebi.

VI. Sinaarsobrivi da proceduruli Secdomis Sedegebi

ararsebuli uflebis an uflebis arasworad registraciis SemTx-

vevaSi reestris Canaweri iTvleba usworod da dainteresebuli piris 

gancxadebis an kanoniT gaTvaliswinebul SemTxvevebSi sakuTari ini-

ciativiT reestris samsaxurma unda daiwyos sajaro reestris Sesaxeb 

instruqciis me-17 muxliT gaTvaliswinebuli registraciis gauqmebi-

sa da gauqmebuli monacemis aRdgenis procedura.

16 Eckert, in Beck OK BGB, 43. Aufl ., 2017, § 873, Rn. 24.
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muxli 244. uzufruqtis saxeebi

1. uzufruqti SeiZleba iyos sasyidliani da usasyidlo.

2. uzufruqti SeiZleba arsebobdes droebiT an misi mimRebis (uzuf-

ruqtuaris) sicocxlis xangrZlivobis manZilze. uzufruqti uqmdeba 

im fizikuri piris gardacvalebiT an iuridiuli piris likvidaciiT, 

romlis sasargeblodac iyo uzufruqti dadgenili.

I. zogadi debulebebi ........................................................................ 246

II. sasyideli uzufruqtisaTvis, 244 I ............................................. 246

III. uzufruqtis vada ......................................................................... 247

1. uzufruqti fizikuri piris sasargeblod, 244 I 1 .............. 248

a) uzufruqtis piradi xasiaTi ............................................... 248

b) maqsimum sicocxlis xangrZlivobis vadiT dadgena,

    rogorc ganmartebis principi ........................................... 249

g) uzufruqtis Sewyveta, rogorc samarTlebrivi

   Sedegi .................................................................................... 249

2. uzufruqti iuridiuli piris sasargeblod, 244 II 2 ........... 249

I. zogadi debuleba

244-e muxli awesrigebs uzufruqtisaTvis sasyidlis gadaxdasa da 

mis vadas. marTalia, 244 I muxlis mixedviT, uzufruqti SeiZleba at-

arebdes sasyidlian xasiaTs, Tumca dakonkretebuli ar aris, aqvs Tu 

ara am sasyidlis SeTanxmebas sanivTo efeqti, rac amasTan dakavSi-

rebul diskusias germanul samarTalSi qarTuli samarTlisaTvisac 

aqtualurs xdis (ix. detalurad qvemoT). rac Seexeba uzufruqtis 

vadas, aq kanoni maqsimalur vadad iTvaliswinebs uzufruqtuaris 

gardacvalebas, an, Tu iuridiul pirs exeboda saqme, mis likvidacias, 

yovelgvari gamonaklisis gareSe.

II. sasyideli uzufruqtisaTvis, 244 I

rogorc es 244 I muxlSia dafiqsirebuli, uzufruqti SeiZleba 

atarebdes sasyidlian xasiaTs da akisrebdes uzufruqtuars, kanoniT 

gaTvaliswinebuli valdebulebebis garda, damatebiT, mesakuTrisaT-

vis safasuris gadaxdas, Tumca kanoni ar akonkretebs, aqvs Tu ara 

am SeTanxmebas sanivTo Zala, anu warmoiSoba Tu ara uzufruqtiT 

datvirTuli nivTiT sargeblobis uflebasa da uzufruqtis safa-

suris gadaxdis valdebulebas Soris sanivTo sinalagma. germanul 

doqtrinaSi gabatonebuli mosazrebis Tanaxmad, es SeuZlebelia. 

dauSvebelia sasyidlis SeTanxmebisaTvis sanivTo Zalis miniWeba da 

misi registracia saadgilmamulo wignSi.1 amgvari sanivTo efeqtis 

1  Stürner, Dienstbarkeit heute, AcP, 194, 1994, S. 265; Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1030, Rn. 133; 
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3

miniWebis sawinaaRmdegod uTiTeben im garemoebaze, rom sanivTo sina-

lagmis warmoSoba sasyidlis gadaxdis valdebulebasa da nivTiT sar-

geblobis uflebas Soris, saidanac warmodgeba mesakuTris dakavebis 

ufleba, ewinaaRmdegeba uzufruqtis mizans _ uzrunvelyos nivTis 

jerovani ekonomikuri gamoyeneba, rac, pirvel rigSi, mis uwyvetobas 

gulisxmobs.2 garda amisa, mesakuTris cvlilebis SemTxvevaSi, uzu-

fruqtuarma mis uflebamonacvlesac unda uxados gasamrjelo, rac 

yovelTvis gamarTlebuli ar aris.3 amitomac germaniaSi sasyidlis 

SeTanxmeba mxolod pirobadebuli SeTanxmebis meSveobiT SeiZleba, 

rodesac garigeba pirobadebulia valdebulebis (sasyidlis gadax-

dis) Sesrulebis pirobiT.4

Tumca germanul doqtrinaSi gamoTqmuli es argumentebi, saidanac 

Tavad germanuli sasamarTlo akeTebs gamonakliss,5 qarTuli samarT-

lisaTvis arasavaldebuloa. 244 I muxliT qarTveli kanonmdebeli 

swored rom aRiarebs sanivTo sinalagmis gabmis SesaZleblobas uzu-

fruqtiT datvirTuli nivTiT sargeblobis uflebasa da sasyidlis 

gadaxdas Soris. arc mesakuTris uflebamonacvlisaTvis sasyidlis 

gadaxdis valdebuleba Cans windawinve gaumarTlebeli, radgan ufle-

bamonacvleobis Semdeg ukve misi sakuTreba izRudeba uzufruqtiT, 

ris kompensaciac unda iyos sasyideli uzufruqtisaTvis. Tumca 

sanivTo sinalagmis warmoSobisaTvis aucilebelia uzufruqtis sa-

syidlis registraciis praqtikis damkvidreba, raTa is ar darCes mxo-

lod valdebulebiTi garigebis pirobad.

III. uzufruqtis vada

244 II 1 muxli, romelsac akonkretebs misi meore nawili, xazs us-

vams im princips, rom uzufruqti mxolod vadiani SeiZleba iyos, misi 

maqsimaluri vada ki uzufruqtuaris sicocxlis xangrZlivoba (an 

likvidacia, Tu iuridiul pirs exeba saqme), riTac kidev erTxel aris 

xazgasmuli uzufruqtis piraduli xasiaTi (ix. qvemoT). sicocxlis 

(an iuridiuli piris arsebobis) xangrZlivoba aris uzufruqtis maq-

simaluri vada, romelic gamoiyeneba vadasTan dakavSirebuli SeTanx-

mebis ganmartebis kriteriumad da ris gamoc dauSvebelia uzufru-

qtis memkvidreobiT gadacema.

sapirispiro mosazrebisaTvis ix.: Bassenge, in Palandt BGB Kommentar, 73. Aufl . 2014, vor § 1030, Rn. 
3; Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1030, Rn. 28.   

2 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1030, Rn. 133.
3  BayObLGZ 1979, 273: dasaSvebia uzufruqtis sasyidlianobis SeTanxmeba im SemTxvevisaTvis, 

rodesac uzufruqtuari xelmeored daqorwindeba. Tumca es gadaxdis valdebuleba azrs 

kargavs nivTis mesakuTris cvlilebis SemTxvevaSi.

4 Pohlmann, iqve, Rn. 133.
5 BayObLGZ 1979, 273.
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1. uzufruqti fizikuri piris sasargeblod, 244 I 1

a) uzufruqtis piradi xasiaTi

244 II muxlidan gamomdinareobs uzufruqtis, rogorc sanivTo uf-

lebis, piradi xasiaTi, saidanac gamonaklisi ar daiSveba.6 am piradi 

xasiaTidan da sicocxlis xangrZlivobis maqsimalur dasaSveb vadad 

miTiTebidan gamomdinare, SeuZlebelia uzufruqtis dadgena konkre-

tuli pirisa da, amavdroulad, misi memkvidreebis sasargeblod.7 ase-

ve SeuZlebelia uzufruqtis ukve gardacvlili piris sasargeblod 

registracia, maSinac ki, rodesac is misi SeTanxmebis momentisaTvis 

jer kidev cocxali iyo.8 amis sapirispirod, dasaSvebia ori an ramde-

nime piris sasargeblod uzufruqtis uflebis SeTanxmeba imgvarad, 

rom meore ufleba (gadadebis pirobiT) pirobadebuli iyos pirveli 

uzufruqtuaris gardacvalebiT da am gardacvalebis Semdeg es ur-

TierToba gagrZeldes meore uzufruqtuarTan (am jaWvSi SeiZleba 

sxva momavali uzufruqtuarebis Cabmac).9 garda amisa, mesakuTrem 

uzufruqtuaris winaSe SeiZleba ikisros valdebuleba, misi gardac-

valebis Semdeg uzufruqti gaagrZelos konkretul pirebTan, an mis 

jer kidev daudgenel memkvidreebTan.10

uzufruqtis maqsimum sicocxlis xangrZlivobiT dadgenis princi-

pidan gamomdinare, dauSvebelia misi pirTa gaerTianebis (garda iuri-

diuli pirisa), maT Soris amxanagobis, sasargeblod dadgena.11

ramdenime pirisaTvis wilobrivi saziaro uzufruqtis (ix. mux. 

242, me-19 veli) miniWebis SemTxvevaSi, is qarwyldeba calkeuli wi-

lobrivad uflebamosili piris wilze misi gardacvalebisas da 

grZeldeba mxolod cocxlad darCenilebis wilebze.12 amis sapiri-

spirod, Tu uzufruqtis ufleba pirebs ekuTvniT rogorc saerTo 

ufleba 455-e muxlis gagebiT, maSin uzufruqti cocxlad darCenili 

pirebis sasargeblod SeuzRudavad ZalaSia.13

am sicocxlis xangrZlivobiT dadgenis principidan gamomdinare, 

dauSvebelia e. w. `gagrZelebuli uzufruqti~, romlis xangrZlivo-

bac ramenairi formiT uzufruqtuaris sicocxlis xangrZlivobas 

aWarbebs, maSinac ki, rodesac misi minimaluri xangrZlivoba (mag., 

sul mcire, xuTi wliT) SezRuduli ar aris. dasaSvebia Semoklebul-

6  qarTuli samarTlisaTvis ucxoa germanulisaTvis damaxasiaTebeli iseTi konstruqcia, 

rogoricaa uzufruqtis uflebis gamoyenebis sxvisaTvis gadacema (gsk-is 1059-e 

paragrafis me-2 nawili), rac swored gamonaklisia gadacemis SeuZleblobis zogadi 

wesidan.

7 KG OLGE 14, 88.
8 OLG Hamm DNotZ 1973, 615.
9 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1061, Rn. 3.
10 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1061, Rn. 3.
11 BGH NJW 2001, 1056.
12 Wegmann, iqve, Rn. 5.
13 Wegmann, iqve, Rn. 6.

4
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vadiani uzufruqti (mag., maqsimum aTi wliT).14

b) maqsimum sicocxlis xangrZlivobis vadiT dadgena, rogorc 

ganmartebis principi 

uzufruqtis maqsimum sicocxlis xangrZlivobis vadiT dadge-

nis SesaZleblobidan gamomdinareobs ganmartebis principi, romlis 

mixedviTac, Tu uzufruqtis dadgenis vada miTiTebuli ar aris, 

saeWvoobisas uzufruqti dadgenilia swored uzufruqtuaris si-

cocxlis vadiT.15 es wesi moqmedebs maSinac, rodesac reestrSi mxo-

lod miTiTebulia, rom uzufruqti vadiania da ar aris miTiTebuli 

misi konkretuli vada.

g) uzufruqtis Sewyveta, rogorc samarTlebrivi Sedegi

244 II muxlis Tanaxmad, uzufruqti uqmdeba uzufruqtuaris 

gardacvalebis an likvidaciis SemTxvevaSi. misi registracia sajaro 

reestrSi amis Semdeg unda gauqmdes. `mesakuTris uzufruqti~, gansx-

vavebiT (246 II, Sdr. gamonaklisTan dakavSirebiT mux. 246, me-12 veli) 

mesakuTris ipoTekisagan, Cveulebriv, ar SeiZleba arsebobdes.16

2. uzufruqti iuridiuli piris sasargeblod, 244 II 2

244 II 2 muxlis mixedviT, iuridiuli piris sasargeblod dadgenili 

uzufruqti wydeba ara iuridiuli piris gauqmebisa da likvidaciis 

procesis dawyebisas, aramed mxolod likvidaciis dasrulebasTan er-

Tad.17

14 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1061, Rn. 8.
15 iqve, Rn. 9.
16 BGH DNotZ 2016, 466.
17 RGZ 159, 199; Wegmann, iqve, Rn. 11.

8
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muxli 245. uzufruqtuaris ufleba-movaleobani

1. uzufruqtis dawyebis win mxareebs SeuZliaT, aRweron uzufru-

qtiT gadasacemi obieqtebis mdgomareoba.

2. uzufruqtuars mesakuTris Tanxmobis gareSe ara aqvs ufleba, Sec-

valos sargeblobis mizani.

3. uzufruqtuari uflebamosilia, miiRos am nivTis is nayofica da 

sargebelic, romlebic ar aris miRebuli nivTis Cveulebrivi sameur-

neo gamoyenebis Sedegad. am SemTxvevaSi igi valdebulia, mesakuTres 

aunazRauros is ziani, rac miadga nivTs aseTi gamoyenebis Sedegad.

4. uzufruqtuari pasuxs ar agebs nivTis normaluri cveTisaTvis. 

igi valdebulia, aanazRauros mimdinare xarjebi, gaaremontos nivTi, 

agreTve izrunos nivTis normaluri sameurneo movlisaTvis.

5. uzufruqtuari valdebulia, uzufruqtis arsebobis manZilze 

daazRvios nivTi, Tu es gaTvaliswinebulia kanoniT an mxareTa SeTanx-

mebiT. Tu uzufruqtis sagani aris saxelmwifo sakuTrebaSi arsebuli 

uZravi nivTi da uzufruqtuari sajaro samarTlis iuridiuli piria an 

adgilobrivi TviTmmarTvelobis organoa, nivTis dazRveva ar aris sa-

valdebulo.

6. Tu nivTi ganadgurda, dazianda an mis Sesanaxad warmoiSva gauTva-

liswinebeli xarjebi, uzufruqtuarma amis Sesaxeb dauyovnebliv unda 

Seatyobinos mesakuTres. man unda iTminos is RonisZiebebi, romlebic 

mesakuTrem ganaxorciela am situaciis Tavidan asacileblad. mesaku-

Tre ar aris valdebuli, miiRos Sesabamisi zomebi. Tu am RonisZiebebs 

atarebs TviTon uzufruqtuari, maSin mas SeuZlia, uzufruqtis damT-

avrebis Semdeg moaSoros nivTs is sagnebi, romlebic man am RonisZie-

baTa Sedegad miumata, an mosTxovos mesakuTres am sagnebis saTanado 

kompensacia.

7. Tu normaluri sameurneo saqmianobis farglebSi uzufruqtuari 

gaasxvisebs calkeul sagnebs, maSin gasxvisebuli sagnebis adgili unda 

daikavos mis mier SeZenilma sagnebma.

saqarTvelos 2009 wlis 17 ivlisis kanoni #1541 _ ssm I, #21, 03.08.2009w., mux.124.
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b) Tmenis valdebulebis darRveva ........................................ 266

6. RonisZiebebis ganxorcieleba uzufruqtuaris

   mier, 245 VI 4 ............................................................................ 266

a) mimatebulis moSorebis ufleba ....................................... 266

b) anazRaureba davalebis gareSe sxvisi saqmeebis 

   Sesrulebis wesebis mixedviT ............................................ 267

aa) uzufruqtuaris danaxarjebi .......................................... 267

bb) samarTlebrivi Sedegebi .................................................. 268
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2. gankargvis uflebamosileba ................................................... 269

3. Canacvlebis valdebuleba ...................................................... 269

4. sanivTo surogacia .................................................................. 270

I. zogadi debulebebi

245-e muxli Seicavs farTo speqtrs im ufleba-movaleobebisas, 

romlebic ekisreba uzufruqtuars. uzufruqtuars ekuTvnis nivTis 

nayofica da sargebelic, maSinac ki, rodesac is scdeba nivTis Cveu-

lebrivi sameurneo gamoyenebis farglebs (245 III 1), romlis sapir-

woned mas ekisreba amiT gamowveuli zianis anazRaureba da yvela is 

xarji, rac ukavSirdeba nivTis sameurneo gamoyenebisaTvis gamosadeg 

mdgomareobaSi SenarCunebas (245 IV 2), maT Soris: gasxvisebuli cal-

keuli sagnebis Canacvleba (245 VII), xolo mxareTa SeTanxmebiT, misi 

dazRvevis valdebulebac (245 V 1). dazianebuli nivTis aRdgena, mi-

uxedavad imisa, rom kanoni amas pirdapir ar iTvaliswinebs (245 VI 4), 

saboloo jamSi, faqtobrivad, mainc uzufruqtuars ekisreba, radg-

an mesakuTres, Cveulebriv, aqvs xolme gacilebiT naklebi interesi, 

aRadginos es sagani maSin, rodesac kanoni Sesabamis valdebulebas 

mas ar akisrebs (245 VI 3) da es pirdapir gavlenas ar axdens meo-

re mxaris sasyidlis gadaxdis valdebulebaze. aRdgenis SemTxvevaSi 

uzufruqtuars ufleba aqvs, moaSoros uzufruqtis nivTisaTvis mis 

mier mierTebuli sagani, an moiTxovos Sesabamisi kompensacia (245 VI 

4); gaweuli samuSaoebisaTvis ki SeuZlia, moiTxovos anazRaureba da-

valebis gareSe sxvisi saqmeebis Sesrulebis danawesebis mixedviT (ix. 

qveviT).

sargeblobis miznis Secvla mxareebs SeuZliaT mxolod urTierT-

SeTanxmebiT (245 II); 

rac Seexeba uzufruqtis sagnis aRweras, amis ufleba aqvs rogorc 

erT, ise meore mxares (245 I), Tumca, Tu vis ekisreba am aRweris xar-

jebi, es Semdgom dakonkretebas saWiroebs (ix. amasTan dakavSirebiT 

qvemoT). 

1

2



253

muxli 245 giorgi rusiaSvili

II. uzufruqtiT datvirTuli sagnis aRwera, 245 I

rogorc mesakuTre, ise uzufruqtuari uflebamosilia, aRweros 

gadasacemi obieqtebis mdgomareoba, saidanac gamomdinareobs Ti-

Toeuli mxaris moTxovna, mosTxovos meore mxares am aRweris SesaZ-

leblobis miniWeba.

1. moTxovnis wardgenis momenti

garda uflebamosili pirebisa, erTaderTi, rasac 245 I muxli akon-

kretebs, aris aRweris Catarebis momenti. uzufruqtis sagnis gadace-

mamde TiToeul mxares ufleba aqvs, moiTxovos gadasacemi obieqtis 

mdgomareobis aRweris Catareba. miuxedavad amisa, es norma mxolod 

saxelmZRvaneloa da ara imperatiuli danawesi. Tu erT-erT mxares 

surs, wauyenos meores uzufruqtis damTavrebis Semdeg an mis gan-

mavlobaSi nivTis mdgomareobidan gamomdinare moTxovnebi (mag., mes-

akuTres 245 III 2, IV 2, VI 1, VII muxlidan, an uzufruqtuars 245 VI 4 

muxlidan warmomdgari moTxovnebi), sakuTari am samomavlo pozicie-

bis gamyareba yvelaze ukeT SeuZlia urTierTobis dawyebamde nivTis 

mdgomareobis aRweriT. normis am miznidan gamomdinare, aRweris Cat-

areba dasaSvebi unda iyos uzufruqtis urTierTobis mimdinareobis 

nebismier momentSi,1 ra Tqma unda, Sedegebis dawyebis momentamde 

arsebul mdgomareobaze proecirebis gareSe. 

am moTxovnis gamoyeneba SesaZlebelia 115 2 muxliT daSvebul 

farglebSi.

2. aRweris ganxorcieleba 

normis miznidan gamomdinare, aRwera ar unda Caataros ara ro-

melime mxarem Tavisi ZalebiT, maSinac ki, rodesac flobs saWiro 

codnasa da SesaZleblobebs, aramed unda miandos es Sesabamisi kom-

petenciisa da akreditaciis mqone eqsperts.2

3. aRweris xarjebi

rogorc zemoT aRiniSna, uzufruqtuarsac da mesakuTresac aqvT 

ufleba, meore mxares mosTxovon aRweris Catareba, rogorc uzuf-

ruqtis sagnis gadacemamde, aseve mas Semdeg, Tumca am moTxovnis uf-

lebas Seesatyviseba Sesabamisi xarjebis gaRebis valdebuleba _ vinc 

1  rogorc es germanul samarTalSia aRiarebuli (gsk-is 1034-e paragrafi); Wegmann, in Beck 
OK BGB, 43. Aufl ., 2017, $ 1034, Rn. 4: es moTxovna mxolod damxmare moTxovnaa, romlis 

mizanicaa sxva moTxovnebis momzadeba an uzrunvelyofa.

2 Sdr. LG Fulda NJW-RR 1989, 777.

3
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iTxovs aRweras, manve unda ikisros amisaTvis aucilebeli xarjebi.3 

gamonaklisia SemTxveva, rodesac aRwera xdeba meore mxaris moTxo-

vniT. Tu mesakuTre mosTxovs uzufruqtuars aRweris Catarebas, ma-

Sin man Tavad unda gaiRos amisaTvis aucilebeli xarji, da piriqiT.

III. uzufruqtiT datvirTuli sagnis floba

miuxedavad imisa, rom 245-e muxlSi calsaxad ar aris miTiTebuli 

amis Sesaxeb, uzufruqtuaris erT-erTi mTavari uflebamosilebaa 

uzufruqtiT datvirTuli sagnis floba, romlis dacvac da ganxor-

cielebac SeuZlia mas nebismieri piris winaSe. am uflebis miniWebis 

srulad gamoricxva dauSvebelia, radgan es ewinaaRmdegeba uzufru-

qtis arss.4

1. moqmedeba

rogorc zemoT iqna naxsenebi, uzufruqtuaris flobis uflebamo-

sileba ZalaSia nebismieri piris mimarT da maT Soris Tavad mesaku-

Tris mimarTac.5 uzufruqtuars aqvs mflobelobis dacvis uflebebi 

160-e da momdevno muxlebis mixedviT.

2. zogadi wesi _ pirdapiri mflobeloba

zogadad, uzufruqtuars ekuTvnis pirdapiri mflobeloba da is 

mas unda mianiWos Tavad mesakuTrem. mxolod maSin, rodesac uzuf-

ruqtis gamcemi Tavad arapirdapiri mflobelia, sakmarisia arapird-

apiri mflobelobis miniWeba.6

nawilobrivi Tu wilobrivi uzufruqtisas (ix. mux. 242, me-19 da 

momdevno veli) uzufruqtuars aqvs Tanamflobelobis moTxovnis 

ufleba, iseve rogorc sargeblobis calkeuli formebis gamoricxvis 

SemTxvevaSi (ix. amasTan dakavSirebiT mux. 242, 21-e veli).

IV. nivTis sameurneo daniSnuleba da 

SenarCunebis valdebuleba, 245 II

1. nivTis sameurneo daniSnuleba

Cveulebriv, nivTis sameurneo daniSnuleba (sargeblobis mizani) 

ganisazRvreba uzufruqtis urTierTobis dawyebamde mxareTa Se-

3 Sdr.BayObLG OLGE 43, 207.
4 Herrler, in Palandt BGB Kommentar, 73. Aufl . 2014, § 1036, Rn. 1.
5 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1036, Rn. 7.
6 BGH DNotZ 1954, 399.

7
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TanxmebiT, Semdgomi gaurkvevlobis Tavidan asacileblad. mxareebs 

SeuZliaT, SeinarCunon, Secvalon an mxolod nawilobriv gardaqmnan 

nivTis daniSnuleba.

arsebul sameurneo daniSnulebas gadamwyveti mniSvneloba eniWeba 

im SemTxvevaSi, rodesac mxareebi amasTan dakavSirebiT ar SeTanxme-

bulan xelSekrulebis farglebSi. am dros nivTis sameurneo daniS-

nulebad iTvleba is ekonomikur-funqciuri mizani, rac mas hqonda 

xelSekrulebis dadebis momentSi, mesakuTris subieqturi warmodge-

nis Tanaxmad.7

2. sameurneo daniSnulebis SenarCunebis valdebuleba

uzufruqtuars awevs nivTis sameurneo daniSnulebis SenarCune-

bis valdebuleba. urTierTobis dawyebis Semdeg mas aRar SeuZlia, 

damoukideblad, mesakuTresTan SeTanxmebis gareSe, gadauxvios am 

mizans. gadaxvevad ar unda CaiTvalos miwis nakveTis mxolod erTi 

nawilisaTvis daniSnulebis Secvla, rodesac nakveTis saerTo daniS-

nuleba narCundeba (mag., sasoflo-sameurneo daniSnulebis miwis nak-

veTis tyiani monakveTis bostnad gardaqmna).8

Tu uzufruqtuars xelSekrulebiT miniWebuli aqvs nivTis qiri-

Ta da ijariT gacemis ufleba, maSin daniSnulebis Secvla ar iqne-

ba arsebuli xelSekrulebebis moSla da uzufruqtis sagnis piradi 

gamoyenebis dawyeba, an piriqiT.9 daniSnulebis SenarCunebis valde-

buleba, tyiani masivis gadacemis SemTxvevaSi, moicavs xeebis dargvis 

valdebulebas tyis gaCexvis Semdeg.10

3. SenarCunebis valdebulebis darRveva

nivTis sameurneo daniSnulebis TviTneburad SecvliT uzufru-

qtuari arRvevs uzufruqtis kanonismieri valdebulebiTi urTier-

Tobidan warmomdgar valdebulebas. mesakuTres am dros mis mimarT 

warmoeSoba aRkveTisa da restituciis moTxovnebi 992, 172 II, 394 I 

da 245 II muxlebis urTierTkavSiris safuZvelze da 245 III 2 muxlis 

mixedviT.

4. dispoziciuroba

miuxedavad imisa, rom 245 II muxli Seicavs uzufruqtiT dat-

virTuli nivTis substanciis SenarCunebis valdebulebas, romlis 

7 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1036, Rn. 8.
8 RGZ 80, 231.
9 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1034, Rn. 9.
10 iqve.

12
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farglebsac uzufruqtuari ver gascdeba, qarTul samarTalSi es 

danawesi (gansxvavebiT germanulisagan)11 mainc sruliad dispoziciur 

xasiaTs atarebs. mxareebs SeuZliaT, nebismier momentSi urTierTSe-

TanxmebiT Secvalon daniSnuleba (mag., gamoiyenon vazis mosaSeneb-

lad gamiznuli miwis nakveTi simindis yanad), Tumca am SemTxvevaSic 

isini, ra Tqma unda, kanonis farglebs ar unda gascdnen (dauSvebe-

lia, magaliTad, sasoflo-sameurneo daniSnulebis miwis nakveTis 

mravalsarTuliani saxlis mSeneblobisaTvis gamoyeneba, da piriqiT).

245 II muxlis dispoziciurobidan gamomdinare, uzufruqtis xel-

Sekrulebis farglebSi dasaSvebi pirobaa `uzufruqtuaris neba-sur-

vilisamebr~ nivTis gamoyenebis SeTanxmeba, rac am ukanasknels ani-

Webs nivTiT sargeblobis uflebas kanoniT daSvebuli yvela formiT.

V. nayofisa da sargeblis miReba uzufruqtis sagnidan, 245 III

245 III awesrigebs uzufruqtis sagnidan uzufruqtuaris mier sar-

geblisa da nayofis miRebas. nivTis flobasTan erTad uzufruqtu-

ars ekuTvnis nivTis nayofi da sargebeli, maSinac ki, rodesac isini 

iZlevian e. w. `gadametebul nayofs/sargebels~ _ nayofsa da sar-

gebels, romlebic ar aris miRebuli nivTis Cveulebrivi sameurneo 

gamoyenebis Sedegad.

1. nayofisa da sargeblis mikuTvneba uzufruqtuarisaTvis

rogorc zemoT aRiniSna, nebismieri formiT miRebuli sargebeli _ 

nivTis sameurneo daniSnulebis farglebSi, Tu am farglebs gadacde-

niT miRebuli (venaxisaTvis gamiznuli nakveTis simindis yanad gamo-

yeneba, da piriqiT) _ ekuTvnis uzufruqtuars (245 III 1), rac niSnavs 

imas, rom is nayofze moipovebs sakuTrebas da ar aris valdebuli, 

aanazRauros sargeblis Rirebuleba 164-e muxlis analogiiT.12

2. uzufruqtuaris zianis anazRaurebis valdebuleba

miuxedavad yvela tipis sargeblisa da nayofis uzufruqtuari-

saTvis mikuTvnebisa, man unda aanazRauros is ziani, rac nivTs miadga 

misi gadametebulad (aradaniSnulebisamebr) gamoyenebis gamo (245 III 

2).

am moTxovnis wayenebis ufleba aqvs mesakuTres, xolo valdebuli 

piri aris uzufruqtuari. gadametebuli nayofis/sargeblis miReba-

sa da zianis anazRaurebas Soris SualedSi mesakuTris cvlilebis 

SemTxvevaSi moTxovnis ufleba gadadis axal mesakuTreze.

11 KG DNotZ 2006, 471.
12 Sdr. Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1039, Rn. 2.

17
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uzufruqtuaris brali am tipis nayofis/sargeblis miRebisas um-

niSvneloa.13 mesakuTres aqvs bralze damokidebuli sxva moTxovnebis, 

magaliTad 992-e muxlis mixedviT, wayenebis ufleba.

mesakuTris mier gacemuli nebarTva ar gamoricxavs mogvianebiT 

mis mier zemoT aRniSnuli moTxovnis wayenebis SesaZleblobas,14 Tu 

saxeze ar aris sargeblobis miznis cvlileba 245 II muxlis mixedviT.

3. moTxovnis moculoba

zianis anazRaurebis moTxovnis moculoba ganisazRvreba sxvaobiT 

nivTis aradaniSnulebisamebr gamoyenebiT damdgar gauaresebasa da 

daniSnulebisamebr gamoyenebiT gamowveul cveTas Soris, romlisaT-

visac uzufruqtuari pasuxs ar agebs (245 IV 1, ix. amasTan dakavSire-

biT qvemoT).

4. moTxovnis vadamosuloba

moTxovna vadamosulia gadametebuli nayofisa/sargeblis miRebis 

dasrulebisa da zianis dadgomis momentidan.15

VI. nivTis SenarCunebis valdebuleba, 245 IV

245 IV 1 muxlis mixedviT, uzufruqtuari pasuxs ar agebs nivTis 

normaluri cveTisaTvis. `normalur cveTaSi~ igulisxmeba nivTis 

gauaresebis is Cveulebrivi procesi, romelic viTardeba misi daniS-

nulebisamebr gamoyenebis gamo an, ubralod, drois gasvlasTan er-

Tad da romlis SeCerebac SeuZlebelia, an SesaZlebelia mxolod ka-

pitaluri remontisa da Semadgeneli nawilebis Canacvlebis Sedegad, 

risi valdebulebac uzufruqtuars ar awevs. Tumca mas awevs nivTis 

substanciisa da sameurneo daniSnulebis SenarCunebis (Cveulebrivi 

movlis) valdebuleba, 245 IV 2 muxlis mixedviT.

1. substanciisa da sameurneo daniSnulebis SenarCunebis valdebuleba

miuxedavad imisa, rom uzufruqtuari normaluri cveTisaTvis pa-

13 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1039, Rn. 5.
14 RGZ 80, 229.
15  gansxvavebiT germanuli gadawyvetisagan (ix. gsk-is 1039 I 2 paragrafi). germaniaSi ziani 

anazRaurdeba uzufruqtis urTierTobis dasrulebis Semdeg, rac ufro mizanSewonili 

Cans, radgan aZlevs uzufruqtuars moTxovnis vadamosulobamde nayofisa da sargeblis 

realizaciis saSualebas da, amavdroulad, ar laxavs interesebs mesakuTrisas, romelsac 

SeuZlia, daajamos ukve mTliani ziani da ar dawvrilmandes zianis miyenebis calkeul 

epizodebze.
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suxs ar agebs, mas mainc ekisreba nivTis substanciisa da sameurneo 

daniSnulebis (ix. amasTan dakavSirebiT zeviT, me-13 da momdevno veli) 

SenarCunebis valdebuleba, mimdinare xarjebis gaRebisa da nivTis ga-

remontebis formiT, romlis zRvaric gaumjobesebisa da ganaxlebis 

RonisZiebebia, romlebic swored normaluri cveTis SeCerebiskenaa 

mimarTuli, an nivTis aRdgenas isaxavs miznad.16 am tipis aRdgenis 

samuSaoebi nivTis dazianebis an ganadgurebis SemTxvevaSi ar ekisreba 

Tavad mesakuTresac ki (245 VI 3).

a) mimdinare xarjebi

calkeul SemTxvevaSi nivTis substancia/sameurneo daniSnulebis 

mxolod SenarCunebisken mimarTuli RonisZieba, romlis ganxorcie-

lebac mimdinare xarjebs ganekuTvneba, SeiZleba rTulad iyos ga-

samijni aRdgenis RonisZiebisagan.17 sasamarTlo praqtikis mixedviT, 

tyis (245 II muxliT daSvebuli) gakafvis Semdeg misi Tavidan gaSeneba 

aris nivTis SenarCunebisaken mimarTuli RonisZieba,18 iseve rogorc 

venaxis regularuli ganaSenianeba19 da cxovelis gamokveba,20 maSin, 

rodesac dangreuli saxlis Tavidan aSeneba calsaxad scdeba mimdi-

nare xarjebis farglebs.

b) remonti

zemoT aRwerili SenarCunebis valdebulebis farglebSi uzufru-

qtuars evaleba, mimdinare xarjebis gaRebis garda, aseve nivTis re-

monti. remonti gulisxmobs mimdinare (da ara kapitalur) remonts, 

nivTis nawilobriv aRdgenis zRvramde _ remontis xarjebic, iseve 

rogorc mimdinare xarjebi, uzufruqtuarma unda gaiRos mxolod 

nivTis SenarCunebis (normaluri cveTis gaTvaliswinebiT), da ara 

aRdgenis, mizniT.21

mimdinare remonts ganekuTvneba RonisZiebebi, romlebic SigadaSig 

gasatarebelia, maSinac ki, rodesac isini ar atareben regularul 

xasiaTs. aseTia, magaliTad, saxlis gadaRebva, Tbogayvanilobis ga-

marTva, Camsxvreuli minebis gamocvla, wvrilmani gawmendiTi da gan-

axlebiTi samuSaoebi.22 es samuSaoebi uzufruqtuarma unda ganaxor-

cielos piradad an mesame pirebis meSveobiT. umniSvneloa, Tu ram 

warmoSva remontis aucilebloba. remonti gansaxorcielebelia maSi-

nac ki, rodesac misi aucilebloba mesame pirTa braleuli qmedebiT 

16 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1041, Rn. 3.
17 iqve.
18 BayObLGZ 1977, 205.
19 OLGZ 1984, 64.
20 Wegmann, iqve.
21 Wegmann, iqve, Rn. 4.
22 iqve.
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31

32

33

aris gamowveuli.23 kapitaluri saremonto samuSaoebis Catarebis val-

debuleba uzufruqtuars ar ekisreba, iseve rogorc es ar ekisreba 

mesakuTres. kapitalur saremonto samuSaoebs ganekuTvneba arare-

gularulad Casatarebeli gamarTva-SekeTebis samuSaoebi, magaliTad, 

nivTis Semadgeneli nawilebis SekeTeba, eqspluataciis vadis gasvlis 

Semdeg (mag.: Weris SekeTeba eqspluataciis vadis gasvlis Semdeg,24 ka-

pitaluri Sida da gare dasufTavebis samuSaoebi,25 ganaxlebuli Tbo-

gayvanilobis sistemis damontaJeba,26 eleqtrogayvanilobis sistemis 

ganaxleba27 da a. S.). 

g) moTxovnis uflebebi valdebulebis darRvevisas

zemoT naxsenebi nivTis substanciisa da sameurneo daniSnulebis 

SenarCunebis valdebulebis darRvevis SemTxvevaSi, uzufruqtua-

ri pasuxs agebs 394 I muxliT, kanonismieri valdebulebis darRvevis 

gamo da sakuTrebis dazianebis SemTxvevaSi ki, 992-e muxlis mixedviT.

d) dispoziciuroba

aa) damatebiTi valdebulebebi

zemoT naxsenebi valdebulebebis garda, mxareTa SeTanxmebiT uzu-

fruqtuars SeiZleba daekisros sxva damatebiTi valdebulebebi28 _ 

miiRos iseTi zomebi nivTis gaumjobesebisa da ganaxlebisaTvis, rom-

lebic scdeba mimdinare xarjebisa da mimdinare remontis da, amgva-

rad, nivTis mxolod SenarCunebis farglebs.29 magaliTad, uzufru-

qtis xelSekrulebiT uzufruqtuars SeiZleba daekisros kapitaluri 

aRdgeniTi samuSaoebis Catareba nivTis gauTvaliswinebeli ganadgu-

rebis SemTxvevaSi.

bb) valdebulebaTa Sekveca

germanuli sasamarTlo praqtikis mixedviT,30 uzufruqtuaris Sen-

arCunebis valdebulebis sanivTo ZaliT Sekveca dauSvebelia. Tum-

ca, meore mosazrebis mixedviT,31 es exeba mxolod uzufruqtuaris 

yovelgvari SenarCunebis valdebulebisagan gaTavisuflebas, ris sa-

pirispirodac dasaSvebia 245 IV 2 muxliT gaTvaliswinebuli valde-

bulebis Sinaarsis imgvari dakonkreteba, rom uzufruqtuari val-

debuli iyos, mxolod garkveul finansur CarCoebSi izrunos nivTis 

substanciuri sameurneo daniSnulebis SenarCunebisaTvis.

23 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1041, Rn. 4.
24 BGH DNotZ 2006, 46.
25 BGH NJW 1993, 3198.
26 OLG Koblenz NJW-RR 1995, 15.
27 BGH NJW 1993, 3198.
28 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1041, Rn. 7.
29 BayObLG DNotZ 1986, 151.
30 ix. amasTan dakavSirebuli miTiTebebi: Wegmann, iqve, Rn. 8.
31 Wegmann, iqve, Rn. 8.
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e) mesakuTris valdebulebebi

uzufruqtis xelSekruleba ar SeiZleba iTvaliswinebdes mesakuT-

risaTvis raime sxva ZiriTadi valdebulebis dakisrebas, garda uzu-

fruqtuarisaTvis uzufruqtis saganze mflobeloba-sargeblobis 

uflebis miniWebisa. amitomac SeTanxmebis farglebSi dauSvebelia 

misTvis substanciuri sameurneo daniSnulebis SenarCunebis valde-

bulebis mTlianad gadakisreba, iseve rogorc aRdgenis valdebule-

bisa (245 VI 3).32 Tumca mas SeiZleba daekisros damatebiTi valdebule-

bebi, romelTa farglebSic SesaZlebelia SenarCunebis valdebulebis 

nawilobriv masze gadakisreba.33

VII. nivTis dazRvevis valdebuleba, 245 V

245 V 1 muxliT gaTvaliswinebuli dazRvevis valdebuleba, rome-

lic uzufruqtuars ekisreba (kanoniT, an mxareTa SeTanxmebiT), aris 

245 IV muxlSi gawerili SenarCunebis valdebulebis gagrZeleba. am 

valdebulebisagan Tavisufldeba mxolod sajaro samarTlis iuri-

diuli piri, an adgilobrivi TviTmmarTvelobis organo, saxelmwifo 

sakuTrebaSi myof saganze dadgenili uzufruqtis SemTxvevaSi.

1. nivTis dazRveva da xelmeored dazRvevis arasavaldebulooba

rogorc es 245 V 1 muxlis arsidan gamomdinareobs, uzufruqtua-

ri mxolod maSin aris valdebuli, daazRvios uzufruqtis sagani, 

Tu is ukve ar aris dazRveuli mesakuTris mier. am SemTxvevaSi is, 

savaraudod, arc gaxdeba mxareTa SeTanxmebis sagani, Tu arsebul sa-

dazRvevo xelSekrulebas ar gasdis vada, an mesakuTre ar apirebs mis 

moSlas.

2. dazRvevis xelSekruleba da dasazRvevi safrTxeebi

mesakuTresa da uzufruqtuars Soris miRweuli SeTanxmeba SeiZ-

leba iTvaliswinebdes uzufruqtis sagnis nebismier SemTxvevaSi da-

zRvevis valdebulebas, romelic uzufruqtuars nivTis dazRvevasa 

da ardazRvevas Soris arCevans ar utovebs. Tumca dasaSvebia aseve 

SeTanxmeba, romelic dazRvevis valdebulebas iTvaliswinebs mxolod 

`saWiroebis SemTxvevaSi~. am SemTxvevaSi gadamwyvetia, daazRvevda Tu 

ara gonieri da meurneobaSi gacnobierebuli mesakuTre nivTs (mag. 

Senoba, Cveulebriv, dazRveul unda iqnes xanZrisagan).34 am dros 

32 BayObLGZ 1985, 6. 
33 Schön, Der Nießbrauch an Sachen, 1992, 322.
34 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1045, Rn. 4.
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uzufruqtuars ar ekisreba ufro meti, vidre mesakuTres.35 

dazRvevis valdebuleba gamoiricxeba, Tu nivTis dazRveva SeuZ-

lebelia. 

3. zianisagan dazRveva

dazRveva moicavs zianisagan dazRvevas (820-e da momdevno muxle-

bis mixedviT), rogorebicaa: xanZrisagan, wyalgayvanilobis mwyobri-

dan gamosvlisagan, qariSxlisagan, qurdobisa da sxva msgavsi saf-

rTxeebisagan dazRveva.36 samoqalaqo pasuxismgeblobis dazRveva 

savaldebulo ar aris.37 dazRvevis yoveli calkeuli tipisaTvis unda 

Semowmdes damoukideblad, eqceva Tu ara is meurneobis sworad gaZ-

Rolis farglebSi.

4. setyvisagan dazRveva

sakamaToa, unda daazRvios Tu ara uzufruqtuarma mosavali se-

tyvisagan. mosavali mokrefamde miwis mesakuTris sakuTrebaSia da 

mxolod misi mokrefis Semdeg gadadis uzufruqtuaris sakuTreba-

Si. marTalia, setyvis SemTxvevaSi mesakuTris sakuTreba ziandeba, 

Tumca mas realuri ziani ar adgeba, radgan mosavalze ufleba uzu-

fruqtuarisaTvis aqvs gadacemuli (245 III).38 realuri ziani adgeba 

mxolod uzufruqtuars, ris gamoc setyvisagan dazRvevac mxolod 

mis interesebSia. Sesabamisad, gamomdinare iqidan, rom mesakuTres 

ar ainteresebs nayofi, Tavad nivTi ki setyvis Sedegad ar ziandeba, 

setyvisagan dazRvevis xelSekruleba 245 V muxliT moculi ar unda 

iyos.39

5. dasazRvevi sagani da dazRvevis xelSekrulebis moculoba

dasazRvevi obieqtia uzufruqtiT datvirTuli nivTi mTeli Tavi-

si Semadgeneli nawilebiTa da sakuTvnebliT. nivTs moSorebuli nay-

35 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1045, Rn. 4.
36 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1045, Rn. 5.
37 Pohlmann, iqve, Rn. 2.
38 Wegmann, iqve, Rn. 6.
39  iqve; sawinaaRmdego mosazrebis Tanaxmad (Sdr. damatebiTi argumentebiT Pohlmann, 

in MüKo BGB, 7. Aufl ., 2017, $ 1045, Rn. 2.), mesakuTre dazRveuli unda iyos zianisagan 

im SemTxvevisaTvis, Tu uzufruqtuari mosavlis mowevamde gardaicvleba. Tumca 

es mosazreba yuradRebis miRma tovebs im sakiTxs, rom uzufruqtuars mxolod 

am urTierTobis mimdinareobisas ekisreba dazRvevis valdebuleba da mxolod im 

zianisaTvis, romelic uzufruqtis xelSekrulebis mimdinareobisas warmoiSoba da ara 

am xelSekrulebis dasrulebis Semdeg. moyvanil magaliTSi ki mesakuTris ekonomikuri 

interesi realizdeba mxolod uzufruqtis vadis gasvlis Semdeg, ris gamoc is ukve 

uzufruqtuaris pasuxismgeblobis sferos miRmaa (Wegmann, in Beck OK BGB, 43. Aufl ., 2017, 
$ 1045, Rn. 7).
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ofi, romelic uzufruqtuaris sakuTrebaSi gadadis, ar unda daiz-

Rves.

dazRvevis moculobis gamoTvlisas aucilebelia mesakuTris res-

tituciis interesis gaTvaliswineba.40

6. mesakuTris sasargeblod dazRveva

mzRvevels arCevs uzufruqtuari da debs masTan sakuTari xarji-

Ta da sakuTari saxeliT, Tumca mesakuTris sasargeblod, dazRvevis 

xelSekrulebas (836).

7. dazRvevis xelSekrulebis xangrZlivoba

dazRvevis xelSekruleba iwyeba uzufruqtis dawyebasTan erTad 

da mTavrdeba misi vadis gasvlasTan erTad. mzRvevelTan dadebuli 

xelSekruleba SeiZleba uzufruqtTan dakavSirebuli urTierTobis 

damTavrebis vadiT daidos.41

8. samarTlebrivi Sedegebi dazRvevis valdebulebis darRvevisas

Tu uzufruqtuari nebayoflobiT ar asrulebs masze SeTanxmebiT 

an kanoniT dakisrebul nivTis dazRvevis valdebulebas, mesakuTres 

aqvs mis winaaRmdeg sasamarTlos gziT ganxorcielebadi moTxovnis 

ufleba dazRvevis xelSekrulebis dadebasTan dakavSirebiT da zianis 

anazRaurebis moTxovnis ufleba 394 I muxlis mixedviT. alternativis 

saxiT mesakuTres SeuZlia, sakuTari saxeliT dados dazRvevis xel-

Sekruleba da uzufruqtuars mosTxovos sadazRvevo premiis gadax-

da.42 mesakuTres igive ufleba aqvs uzufruqtuaris mier dadebuli 

sadazRvevo xelSekrulebis Seusruleblobis SemTxvevaSic.43

9. uzufruqtamde arsebuli sadazRvevo xelSekruleba

im SemTxvevaSi, Tu uzufruqtiT dasatvirTi nivTi ukve dazRveu-

li iyo xelSekrulebis dadebamde, 245-e muxlis arsidan gamomdinare, 

uzufruqtuarma ki ar unda dados axali xelSekruleba da moiTxo-

vos Zvelis gauqmeba, aramed sakuTar Tavze aiRos am urTierTobi-

dan warmomdgari valdebulebebi.44 am SemTxvevaSi Sesatanis gadaxdis 

valdebuleba mas ekisreba mesakuTris da ara mzRvevelis winaSe. 717 

I, III muxlis analogiiT, mesakuTres SeuZlia, uzufruqtuars winaswar, 

40 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1045, Rn. 10.
41 iqve, Rn. 12.
42 iqve, Rn. 13.
43 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1045, Rn. 13.
44 iqve, Rn. 14.

41
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avansis saxiT, mosTxovos axlo momavalSi gadasaxdeli Sesatanis mis-

Tvis gadaxda.45

uzufruqtuarma mesakuTre-dazRveuls unda aunazRauros mTli-

ani sadazRvevo Senatani, maSinac ki, rodesac sxva mzRvevelTan da-

debuli xelSekrulebiT mas naklebis gadaxda mouwevda. Tumca im 

SemTxvevaSi, rodesac sxva mzRveveli gacilebiT xelsayrel fass 

sTavazobs dazRveuls, uzufruqtuars SeiZleba hqondes ufleba, 

mosTxovos mesakuTres, 8 III muxlze dayrdnobiT, arsebuli dazRvevis 

xelSekrulebis moSla, raTa Semdeg Tavad daazRvios nivTi ufro 

xelsayreli pirobebiT.46 garda amisa, Tavad mesakuTresac SeuZlia, 

moSalos arsebuli dazRvevis xelSekruleba da uzufruqtis sagnis 

dazRvevis valdebuleba uzufruqtuars gadaakisros.

10. dispoziciuroba

245 V muxliT gaTvaliswinebuli dazRvevis valdebuleba ZalaSia 

mxolod amasTan dakavSirebiT mxareTa SeTanxmebis SemTxvevaSi, an, Tu 

is kanonidan gamomdinareobs. garda amisa, dispoziciuria Tavad da-

zRvevis valdebulebis Sinaarsi. magaliTad, mxareebs SeuZliaT, win-

aswar SeaTanxmon, Tu romel mzRvevelTan daazRvevs uzufruqtuari 

nivTs da a. S.47

VIII. nivTis ganadgureba-dazianeba da 

gauTvaliswinebeli xarjebi, 245 VI

Tu nivTi imdenad dazianda, rom misi aRdgena nivTis SenarCune-

bis uzufruqtuarisaTvis gadakisrebuli valdebulebis (245 IV 2, ix. 

zemoT) CarCoebs scdeba, mas ekisreba mesakuTrisaTvis amis Sesaxeb 

Setyobinebis valdebuleba. nivTis aRdgena sakuTari ZalebiT mas ar 

evaleba, Tumca, gamomdinare iqidan, rom kanoni arc Tavad mesaku-

Tres akisrebs nivTis aRdgenis valdebulebas (245 VI 3), amiT, faq-

tobrivad, mainc uzufruqtuars avalebs nivTis aRdgenas, radgan am 

ukanasknels, Cveulebriv, gacilebiT metad ainteresebs uzufruqtis 

mimdinareobisas nivTis gamarTul mdgomareobaSi SenarCuneba.

1. Setyobinebis valdebulebis ganmapirobebeli garemoebebi

a) nivTis ganadgureba an dazianeba

umniSvneloa, Tu vis mier aris nivTis ganadgureba Tu dazianeba 

45 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1045, Rn. 15.
46 iqve.
47 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1045, Rn. 1.
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gamowveuli, amitomac uzufruqtuars Setyobinebis valdebuleba ek-

isreba im SemTxvevaSic ki, rodesac man Tavad gamoiwvia es ganadgu-

reba-dazianeba.48

b) dazianeba-ganadgurebis xarisxi

Setyobinebasavaldebuloa iseTi dazianeba-ganadgureba, romlis 

Sedegebis aRmofxvrac scdeba uzufruqtuaris nivTis SenarCunebis 

valdebulebis farglebs49, an am dazianebis safrTxe (ix. amasTan da-

kavSirebiT zemoT).

g) mesame piris mier uzufruqtis saganze uflebebis gacxadeba

Setyobinebasavaldebuloa mesame piris mxridan uzufruqtis sag-

anze uflebis gacxadeba. umniSvneloa, am gacxadebas sanivTo Tu val-

debulebiTi ufleba udevs safuZvlad da xdeba is moqmedebiT Tu 

mxolod sityvierad.50

2. Setyobinebis ganxorcielebis momenti 

245 VI 1 muxlis mixedviT, uzufruqtuarma mesakuTres unda Se-

atyobinos ganadgureba-dazianebis an gauTvaliswinebeli xarjebis 

warmoSobis Semdeg, rac ewinaaRmdegeba amave nawilis meore winada-

debas, romlis mixedviTac Setyobineba unda ganxorcieldes imgva-

rad, rom mesakuTres hqondes Seqmnili situaciis Tavidan acilebis 

SesaZlebloba. am ori danawesis Sepirispirebisas naTeli xdeba, rom 

245 VI 2 muxli gacilebiT ufro mizanSewonil wess gvTavazobs warmo-

qmnili situaciis gadawyvetisaTvis _ uzufruqtuari ar unda daelo-

dos zianis dadgomas, romlis aRmofxvrac, Cveulebriv, gacilebiT 

ufro did xarjebs ukavSirdeba, vidre misi prevencia. amitomac uzu-

fruqtuarma gauTvaliswinebeli safrTxis dadgomis pirveli niSne-

bisTanave unda Seatyobinos mesakuTres amis Sesaxeb.

`gauTvaliswinebeli safrTxe~ farTod unda ganimartos. abstra-

qtuli saSiSroebac, romelic uzufruqtis dadgenis momentSi sava-

raudo iyo, warmoSobs Setyobinebis valdebulebas, Tu is konkre-

tuli safrTxis saxiT realizda _ magaliTad, wyaldidobis zonaSi 

mdebare nakveTis datborvis safrTxe mosalodneli Zlieri wvimebis 

SemTxvevaSi.51 garda amisa, Setyobinebasavaldebuloa is axali saf-

rTxeebic, romlebic uzufruqtis xelSekrulebis dadgenis momentSi 

jer kidev ar iyo saxeze _ magaliTad, regionSi uecrad warmoqmnili 

niadagis mowamvlis safrTxe.

48 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1042, Rn. 2.
49 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1042, Rn. 3.
50 Wegmann, iqve, Rn. 5.
51 Wegmann, iqve, Rn. 4.

49
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Setyobineba unda ganxorcieldes dauyovnebliv, anu braleuli 

daxanebis gareSe.

3. Setyobinebis valdebulebis farglebi

uzufruqtuarma unda Seatyobinos mesakuTres damdgari ganad-

gureba-zianis Sesaxeb. SetyobinebisaTvis raime forma ar arsebobs. is 

unda exebodes yvela im garemoebas, romlebic cnobilia uzufruqtu-

arisaTvis da ukavSirdeba Setyobinebis valdebulebis ganmapirobe-

bel movlenas, magaliTad, unda acnobos misTvis cnobili damzi-

aneblis pirovnebis Sesaxeb.52 igive exeba mosalodnel safrTxesTan 

dakavSirebul Setyobinebas.

uzufruqtuars mis mier wamowyebuli aRdgeniTi samuSaoebi, rom-

lebic mas ar evaleba, magram ganxorcielebis ufleba aqvs (245 VI 4), 

ar aTavisuflebs Setyobinebis valdebulebisagan.53 

4. Setyobinebis valdebulebis darRveva

Setyobinebis valdebulebis Sesrulebis braleuli daxaneba uzu-

fruqtis kanonismieri valdebulebis darRvevaa, ris gamoc uzufru-

qtuarma mesakuTris winaSe pasuxi unda agos 394 I da 992 muxlebis 

mixedviT.54

5. mesakuTris mier gatarebuli RonisZiebebis Tmenis valdebuleba, 

245 VI 2

uzufruqtuarma, 245 VI 2 muxlis mixedviT, unda iTminos yvela is 

RonisZieba, romelTac mesakuTre ganaxorcielebs zemoT xsenebuli 

safrTxis Tavidan asacileblad, an ukve realizebuli safrTxis Sede-

gebis aRmosafxvrelad. mesakuTres am RonisZiebebis ganxorcielebis 

valdebuleba ar gaaCnia (245 VI 3).

245 VI 3 da 245 VI 4 muxlebidan pirdapir ar gamomdinareobs, Tu 

romels, mesakuTres Tu uzufruqtuars, eniWeba upiratesoba konkre-

tuli RonisZiebebis gatarebisas. am Taviseburi koliziis gadawyveta 

isev 245 VI 1 muxlidan gamomdinareobs da Setyobinebis valdebulebis 

logikuri gagrZelebaa _ uzufruqtuarma ara mxolod unda Seatyo-

binos mesakuTres, aramed unda daelodos mis Semdgom qmedebebs da 

mxolod mas Semdeg miiRos zomebi, rodesac mesakuTre uars ityvis 

RonisZiebebis gatarebaze, an misi pasuxi ukve aRar aris mosalodneli, 

an Semdgomi daxaneba nivTisaTvis damatebiTi zianis momaswavebelia. 

52 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1042, Rn. 6.
53 iqve.
54 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1042, Rn. 6.
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a) Tmenis valdebuleba

uzufruqtuars miniWebuli aqvs nivTis flobis uflebamosileba 

(ix. zemoT, me-7 veli), romlis iZulebiTi ganxorcielebac SeuZlia 

mesakuTris mimarTac _ uflebamosilia, mesakuTres aukrZalos uzu-

fruqtiT datvirTul miwis nakveTze an binaSi Sesvla. Tumca flobis 

es ufleba izRudeba mesakuTris sasargeblod im SemTxvevaSi, rodes-

ac mesakuTre apirebs 245 VI 2 muxliT gaTvaliswinebuli RonisZiebe-

bis gatarebas.

uzufruqtis safuZvelze warmoSobili kanonismieri valdebule-

biTi urTierToba akisrebs uzufruqtuars mesakuTris mier wamowye-

buli RonisZiebebis Tmenis valdebulebas,55 rasac mesakuTris mxareze 

Seesatyviseba am Tmenis moTxovnis ufleba. garda amisa, mesakuTres 

ufleba aqvs, prevenciis mizniT an aRdgeniTi samuSaoebisaTvis ga-

moiyenos nivTis Semadgeneli nawilebi,56 sakuTvnebeli, aseve uzuf-

ruqtuaris kuTvnili nayofic ki57, da moiTxovos uzufruqtuarisa-

gan maTi gamoyenebis Tmena.

b) Tmenis valdebulebis darRveva

iseve rogorc Setyobinebis valdebulebis darRvevis SemTxveva-

Si, Tmenis valdebulebis darRvevac warmouSobs meore mxares amiT 

gamowveuli zianis anazRaurebis moTxovnis uflebas, 394 I da 992 

muxlebis mixedviT,58 ra Tqma unda, Sesabamisi winapirobebis arsebo-

bisas.

6. RonisZiebebis ganxorcieleba uzufruqtuaris mier, 245 VI 4

nivTis dazianeba-ganadgurebisas misi aRdgenis, xolo manamde ki 

zianis prevenciis RonisZiebebis gatareba uzufruqtuars SeuZlia 

sakuTari ZalebiTac, oRond mxolod mas Semdeg, rac is mesakuTris 

mxridan ukve aRar aris mosalodneli, an daxaneba nivTs damatebiT 

zians uqadis.

RonisZieba, romelsac mesakuTre atarebs, unda iyos aucilebeli 

nivTis aRdgenisaTvis an mosalodneli safrTxis Tavidan asacileb-

lad. RonisZiebis sakuTari ZalebiT gatareba gulisxmobs am Ronis-

Ziebis gatarebas mis mier piradad an mesame pirebis meSveobiT.

a) mimatebulis moSorebis ufleba

245 VI 4 muxlis mixedviT, uzufruqtuars SeuZlia, uzufruqtis 

55  Herrler, in Palandt BGB Kommentar, 73. Aufl ., 2014, § 1044, Rn. 1; Pohlmann, in MüKo BGB, 7. Aufl ., 2017, 
§ 1044, Rn. 1.

56 Pohlmann, iqve, Rn. 3.
57 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1042, Rn. 6; Sdr. aseve Pohlmann, iqve, Rn. 3.
58 Pohlmann, iqve, Rn. 4.

59

60

61

62

63

64



267

muxli 245 giorgi rusiaSvili

dasrulebis Semdeg yvela is nivTi, romelic man zemoxsenebul Ro-

nisZiebaTa Sedegad miuerTa uzufruqtis sagans, moaSoros mas. um-

niSvneloa, gaxda Tu ara es nivTebi uzufruqtis sagnis Semadgeneli 

nawilebi, Tu mxolod e.w. `moCvenebiTi Semadgenelia~59, romlis da-

kavSirebac miwis nakveTTan, an masze aRmarTul nagebobasTan (mag., 

oTaxebSi damontaJebuli signalizaciis sistema) mxolod gardamava-

li mizniT xdeba.60

uzufruqtuars `SenarCunebis valdebulebis~ (245 IV 2) farglebSi 

sagnisaTvis mimatebulis moSorebis ufleba ar aqvs.61 

moTxovnis adresatia miwis nakveTis mesakuTre uzufruqtis damT-

avrebis momentisaTvis. mesakuTris cvlilebis SemTxvevaSi valde-

buleba gadadis axal mesakuTreze.62

b) anazRaureba davalebis gareSe sxvisi saqmeebis Sesrulebis wesebis 

mixedviT

245 VI 4 muxlis mixedviT, uzufruqtuars SeuZlia, mimatebuli sag-

nebis moSorebis nacvlad alternativis saxiT moiTxovos saTanado 

kompensacia am sagnebisaTvis. kompensaciis gamoTvlis wesze, iseve 

rogorc daxarjuli droisa da SromisaTvis anazRaurebis moTxov-

nis SesaZleblobaze, am normaSi ar aris miTiTebuli. am konteqstSi 

yvelaze mizanSewonili Cans datovebuli sagnisa da gaweuli Sromis 

danaxarjebis cnebaSi gaerTianeba da maTTvis anazRaurebis moTxovna 

davalebis gareSe sxvisi saqmeebis Sesrulebis wesebis Tanaxmad, 969-e da 

momdevno muxlebis mixedviT. am daSvebis gareSe sakmaod usamarTlo 

Sedegi dgeba: erTi mxriv, uzufruqtuaris Sroma,63 romelic uzuf-

ruqtis urTierTobis dasrulebis Semdeg mesakuTres waadgeba, auna-

zRaurebeli rCeba; xolo, meore mxriv, mimatebuli sagnisaTvis obie-

qturi (da ara 969-e, 973-e muxlebis masStabiT awonili) Rirebulebis 

gadaxdis SemTxvevaSi, mesakuTres SeiZleba mouwios anazRaurebis 

gadaxda im nivTisaTvis, romelic mas araferSi sWirdeba.

aa) uzufruqtuaris danaxarjebi

amgvarad, zemoT moyvanili problemidan gamosavali `mimatebuli 

sagnisaTvis saTanado kompensaciaSi~ `danaxarjebisaTvis kompensa-

ciis~ moazrebaa.64 danaxarjebi ki ganimarteba rogorc qonebrivi xar-

ji, romelic mimarTulia sagnis Senaxvis, aRdgenis an gaumjobesebi-

59 gsk-is 95-e paragrafi.

60 Fritzsche, in MüKo BGB, 7. Aufl ., 2017, § 95, Rn. 5.
61 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1049, Rn. 9.
62 iqve.
63  uzufruqtuari xuro, romelic qarisagan dazianebul saxuravs sakuTari profesiuli 

saqmianobis farglebSi gadaxuravs.

64 rac Seesatyviseba sakmaod moqnil germanul gadawyvetas, ix. gsk-is 1049 I paragrafi.
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saken.65 uzufruqtuars SeuZlia, moiTxovos mxolod sakuTari da ara 

mesame pirTa danaxarjebis kompensireba.66 garda amisa, es danaxarjebi 

ar unda iyos gaweuli 245 IV 2 muxliT gaTvaliswinebuli `SenarCune-

bis valdebulebis~ farglebSi da arc unda ikveTebodes masTan.

bb) samarTlebrivi Sedegebi

anazRaurebis moTxovnis Sinaarsi da moculoba ganisazRvreba 969-e, 

973-e muxlebis mixedviT. 245 VI 4 muxli aRqmuli unda iyos dava-

lebis gareSe sxvisi saqmeebis Sesrulebad, rogorc samarTlebriv 

safuZvelze miTiTeba.67 aqedan gamomdinare, uzufruqtuars mxolod 

maSin SeuZlia moiTxovos danaxarjebis anazRaureba, Tu mesakuTre 

maT moiwonebs, an isini mis interessa da nebas Seesabameboda (974 I), 

an am danaxarjebis gaweviT is mesakuTris kanonismier valdebulebas 

asrulebda (974 II). Tu es arc erTi alternativa saxeze ar aris, maSin 

uzufruqtuars mxolod 987-e muxlis mixedviT SeuZlia anazRaurebis 

moTxovna.

moTxovnis adresati am SemTxvevaSi aris mesakuTre danaxarjebis 

gawevis momentSi da ara momdevno mesakuTre, gamomdinare iqidan, 

rom danaxarjebiT gamowveuli nivTis Rirebulebis zrda mesakuTris 

cvlilebis momentSi SeiZleba ukve aRar iyos saxeze.68

IX. sakuTvneblis gasxviseba da sanivTo surogacia, 245 VII

uzufruqtuari ar xdeba uzufruqtiT datvirTuli sagnis mesa-

kuTre da ar flobs misi gankargvis uflebamosilebas. am gankargvis 

uflebamosilebas inarCunebs nivTis mesakuTre. am wesidan gamona-

kliss awesrigebs 245 VII muxli, Tumca aq warmodgenili debulebebi 

dakonkretebas saWiroebs. pirvel rigSi, es exeba gasxvisebaunaria-

ni da Canacvlebaunariani sagnis cnebas, romelic dasazustebelia. 

garda amisa, calsaxad gamokveTas saWiroebs, aqvs Tu ara sameurneo 

saqmianobis farglebs gadacilebiT ganxorcielebul gasxvisebas sa-

nivTo namdviloba.

1. sakuTvnebeli

uzufruqtiT SeiZleba daitvirTos miwis nakveTi, miwis nakveTis 

dari ufleba da aseve gamonaklisis saxiT iseTi moZravi nivTi, rogo-

ricaa sakuTvnebeli (ix. mux. 242, me-5 veli). 245 VII muxlSi xsenebul 

moZrav nivTSi (ra Tqma unda, uzufruqtuars ar aqvs miwis nakveTze 

65 BGH NJW 1996, 921.
66 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1049, Rn. 3.
67 iqve, Rn. 5.
68  Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1049, Rn. 6; Herrler, in Palandt BGB Kommentar, 73. Aufl . 2014, 

§ 1049, Rn. 6.
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aRmarTuli nagebobis gasxvisebis ufleba) moiazreba swored sakuTv-

nebeli, romelic, vinaidan ar aris mTavari nivTis arsebiTi Semadge-

neli nawili, SeiZleba moSordes mas da damoukideblad gasxvisdes.69

2. gankargvis uflebamosileba

gankargvis uflebamosileba gulisxmobs sakuTvnebelze sakuTre-

bis gadacemisa da misi uflebrivad datvirTvis sanivTo Zalaufle-

bas. uzufruqtuaris gankargvis uflebamosileba konkretul SemTx-

vevaSi damokidebulia imaze, eqceva Tu ara is `normaluri sameurneo 

saqmianobis~ CarCoebSi. sakamaToa, moqmedebs Tu ara es SezRudva gare 

urTierTobaSi, anu moipovebs Tu ara zemoT xsenebuli CarCoebis 

darRveviT gasxvisebul nivTze mesame piri sakuTrebas. samoqalaqo 

brunvis interesebidan gamomdinare, `normaluri sameurneo saqmi-

anoba~ aRiqmeba mxolod Sida xasiaTis SezRudvad uzufruqtuarsa da 

mesakuTres Soris urTierTobaSi, romelic mesame pirTan dadebuli 

garigebis namdvilobaze mxolod im SemTxvevaSi aisaxeba, rodesac me-

same pirma icoda (an unda scodnoda) gankargvis uflebamosilebis am 

SezRudvis Sesaxeb.70

3. Canacvlebis valdebuleba

245 VII muxlSi miTiTebulia ara uzufruqtuarisaTvis mis mier 

gasxvisebuli sagnebis Canacvlebis valdebulebis dakisrebaze, aramed 

mxolod Canacvlebis SemTxvevaSi sanivTo surogaciaze. miuxedavad 

amisa, uzufruqtuarisaTvis gasxvisebuli sagnisaTvis Semcvlelis 

moZebnis valdebulebis dakisreba aucilebelia. amis gareSe uzuf-

ruqtuari yovelTvis Seecdeba, monaxos mxolod droebiTi Semcvle-

li gasxvisebuli sagnisaTvis (mag., ijaris meSveobiT), an sxvagvarad 

datovos mesakuTre uzufruqtis urTierTobis dasrulebis Semdeg 

sakuTvneblis gareSe. normaluri sameurneo saqmianobis farglebSi 

gasxvisebis logikuri gagrZeleba unda iyos imave sameurneo auci-

leblobidan gamomdinare gasxvisebuli nivTis Camnacvleblis moZeb-

nac. Canacvlebis valdebuleba unda arsebobdes aseve im nivTebis 

SemTxvevaSic, romelTac uzufruqtuari asxvisebs sameurneo saqmi-

anobis farglebs miRma da romlebzec mesame pirebi keTilsindisie-

rad moipoveben sakuTrebas.71

69  germanulisagan gansxvavebiT, qarTuli samarTali ar icnobs inventarze (583-e da momdevno 

muxlebis gagebiT) uzufruqtis dawesebis SesaZleblobas da mas verc moviazrebT 245 VII 

muxlSi mowesrigebuli gasxvisebaunariani sagnebis qveS.

70 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1048, Rn. 4; Herrler, in Palandt, 73. Aufl ., 2014, § 1048, Rn. 1.
71 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1048, Rn. 5.
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4. sanivTo surogacia

gasxvisebuli sakuTvneblis Semcvlelis SeZena da uzufruqtis sa-

ganTan dakavSireba (kumulaciurad) avtomaturad iwvevs sanivTo su-

rogacias: yovelgvari Semdgomi samarTlebrivi aqtis gareSe, SeZenil 

saganze sakuTrebas moipovebs uzufruqtiT datvirTuli miwis nak-

veTis mesakuTre.72

72 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1048, Rn. 6.
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muxli 246. uzufruqtis Sewyveta

1. uzufruqtuari valdebulia, uzufruqtis damTavrebis Semdeg 

daubrunos nivTi mesakuTres.

2. uzufruqti ispoba, Tu igi sakuTrebasTan erTad erTi piris xelSi 

aRmoCndeba.

I. nivTis dabrunebis valdebuleba, 246 I ........................................ 271

1. uflebamosili da valdebuli piri ....................................... 271

2. dabrunebis valdebulebis Sinaarsi ....................................... 272

3. dabrunebis valdebulebis farglebi .................................... 272

4. uzufruqtuaris sapirispiro moTxovnebi ............................ 272

5. dabrunebis sxva safuZvlebi ................................................... 273

II. uzufruqtis mospoba konsolidaciis SemTxvevaSi, 246 II .......... 273

1. konsolidacia .......................................................................... 273

2. gamonaklisi konsolidaciidan ............................................... 273

I. nivTis dabrunebis valdebuleba, 246 I

246 I muxli awesrigebs, rogorc kanonismieri valdebulebiTi ur-

TierTobis, _ ufro zustad ki, es aris uzufruqtuarsa da mesaku-

Tres Soris warmoSobili kanonismieri ukuqcevis urTierTobis na-

wili,1 _ uzufruqtuaris mier nivTis dabrunebis valdebulebas. am 

danawesis aucilebloba ganpirobebulia imiT, rom garda (aseve 172 

I muxliT gaTvaliswinebuli) dabrunebis valdebulebisa, 246 I muxli 

adgens gansazRvrul mdgomareobaSi dabrunebis valdebulebas2 (ix. 

amasTan dakavSirebiT qvemoT).

1. uflebamosili da valdebuli piri

dabrunebis valdebuleba, pirvel rigSi, ekisreba uzufruqtuars. 

Tu uzufruqtis urTierToba mTavrdeba uzufruqtuaris gardacva-

lebiT, am SemTxvevaSi es valdebuleba gadaekisreba mis memkvidres, 

rogorc uflebamonacvles. mesame pirs, romelsac uzufruqtuarma 

gadasca datvirTuli sagani, mesakuTrisaTvis dabrunebis valde-

buleba ekisreba ara 246 I, aramed 172 I muxlis mixedviT.3

246 I muxlis Tanaxmad, uflebamosili piri dabrunebis momentisaT-

vis aris uzufruqtiT datvirTuli nivTis mesakuTre.

1 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1055, Rn. 1.
2  Heinze, in Staudinger BGB, 16. Aufl ., 2017, § 1055. Rn. 1; Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1055, 

Rn. 1.
3 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1055, Rn. 2.

1

2
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2. dabrunebis valdebulebis Sinaarsi

uzufruqtuari valdebulia, mianiWos mesakuTres pirdapiri 

mflobeloba. mxolod im SemTxvevaSi, rodesac mesakuTrem dado me-

same pirTan pirdapiri mflobelobis mimniWebeli urTierToba (mag., 

qiravnoba), sakmarisia am mesame pirisaTvis nivTis gadacema.4

rac Seexeba registraciis gauqmebas, uzufruqtis vadis gasvlis 

Semdeg amis moTxovnis ufleba aqvs rogorc mesakuTres, ise uzuf-

ruqtuars.

uzufruqtuaris mier angariSis Cabarebis valdebulebas 246 I 

muxli ar iTvaliswinebs.5

3. dabrunebis valdebulebis farglebi

uzufruqtuarma 246 I muxlis mixedviT, nivTi unda daabrunos im 

mdgomareobaSi, ra mdgomareobaSic is imyofeboda uzufruqtis dad-

genis momentSi. nivTis gauareseba da misi mdgomareobis cvlileba, 

romlisaTvisac uzufruqtuari pasuxs ar agebs 245 I-VII muxlis mi-

xedviT, yuradRebis miRma rCeba. sxva SemTxvevaSi, Tu nivTi ufro 

uares mdgomareobaSia, vidre uzufruqtis dadgenis momentSi, uzu-

fruqtuarma is dabrunebamde unda gaaremontos, an sxvagvarad aRad-

ginos gadacemamde arsebul mdgomareobaSi.6 mas am SemTxvevaSic ar 

awevs angariSvaldebuleba.

uzufruqtis dasrulebis Semdeg mesakuTres SeuZlia, mosTxovos 

uzufruqtuars im mowyobilobebisa da nagebobebis moSoreba, romle-

bic man aRmarTa datvirTul miwis nakveTze.7

uzufruqtuaris dabrunebis valdebulebas 246 I muxlis mixedviT 

Seesatyviseba mesakuTris mier nivTis miRebis valdebuleba.8

dabrunebis braleuli SeuZleblobis SemTxvevaSi uzufruqtuari 

valdebulia, aanazRauros amiT gamowveuli ziani.

4. uzufruqtuaris sapirispiro moTxovnebi

uzufruqtuaris sapirispiro moTxovnebi SeiZleba warmodges 245 

VI 4 muxlidan, Tumca Sesabamisi dakavebis uflebis ararsebobis gamo,9 

uzufruqtuari ver daaxanebs misi moTxovnis dakmayofilebamde uzu-

fruqtiT datvirTuli sagnis dabrunebas.

4 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1055, Rn. 3.
5 Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1055, Rn. 5.
6 Wegmann, iqve, Rn. 6.
7 Heinze, in Staudinger BGB, 16 Aufl ., 2017, § 1055, Rn. 9.
8 Wegmann, iqve, Rn. 6.
9 Sdr. gsk-is 273-e paragrafi.
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5. dabrunebis sxva safuZvlebi

uzufruqtis urTierTobis dasrulebis Semdeg nivTis dabrunebis 

moTxovna mesakuTres aqvs aseve 172 I muxlis mixedviT, radgan uzu-

fruqtuari am momentisaTvis ukve arauflebamosili mflobelia.10 

sakamaTo, Tumca gabatonebuli, mosazrebis Tanaxmad, 163-e da momde-

vno muxli am SemTxvevaSi subsidiarulad gamoiyeneba.11

II. uzufruqtis mospoba konsolidaciis SemTxvevaSi, 246 II

uzufruqtis ufleba, rogorc es 246 II muxlidan gamomdinareobs, 

SeiZleba arsebobdes mxolod rogorc `sxvisi uzufruqti~. `mesakuT-

ris uzufruqts~ amosavali sakanonmdeblo danawesi ar aRiarebs (ga-

monaklisTan dakavSirebiT ix. qveviT).

1. konsolidacia 

gamomdinare iqidan, rom uzufruqti aragadacemadi uflebaa, uzu-

fruqtisa da sakuTrebis Tavmoyra SesaZlebelia mxolod im SemTx-

vevaSi, Tu uzufruqtuari gaxdeba mesakuTre. garda amisa, konso-

lidaciis winapirobaa uzufruqtuaris erTpirovnuli sakuTreba.12 

TanasakuTrebis mopovebis SemTxvevaSi moqmedebs 173 II muxli. konso-

lidacia xdeba aseve im SemTxvevaSi, Tu wilobrivi (ix. mux. 242, me-19 

veli) an nawilobrivi (ix. mux. 242, me-20 veli) uzufruqtis mflobeli 

xdeba nivTis erTpirovnuli mesakuTre.

2. gamonaklisi konsolidaciidan

miuxedavad 246 II muxlis calsaxa danawesisa, konsolidaciiT uzu-

fruqtis gaqarwylebis wesidan unda daiSvas gamonaklisi im SemTxveva-

Si, rodesac mesakuTres aqvs samarTlebrivi interesi uzufruqtis 

arsebobis gagrZelebasTan dakavSirebiT, magaliTad, im SemTxvevaSi, 

rodesac is nivTze sakuTrebas mxolod droebiT moipovebs (mag., 

gadadebis an gauqmebis pirobiT da a. S.).13

10 BGH NJW 1961, 499.
11  Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1055, Rn. 8; ix. damatebiTi miTiTebebisaTvis Heinze, in 

Staudinger BGB, 16. Aufl ., 2017, § 1055, Rn. 3.
12 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1063, Rn. 3.
13  Pohlmann, in MüKo BGB, 7. Aufl ., 2017, § 1063, Rn. 1; Herrler, in Palandt BGB Kommentar, 73. Aufl . 2014, 

§ 1063, Rn. 3.

9

10

11

12
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III. servitutebi

muxli 247. cneba

1. miwis nakveTi an sxva uZravi qoneba SeiZleba sxva miwis nakveTis an 

sxva uZravi qonebis mesakuTris sasargeblod ise iqnes gamoyenebuli 

(datvirTuli), rom am mesakuTres ufleba hqondes, calkeul SemTx-

vevebSi isargeblos am nakveTiT, an aikrZalos am nakveTze zogierTi mo-

qmedebis ganxorcieleba, anda gamoiricxos datvirTuli nakveTis mesa-

kuTris zogierTi uflebis gamoyeneba sxva nakveTis mimarT (servituti). 

servitutis dadgenis mimarT gamoiyeneba uZravi nivTis SeZenisaTvis 

gaTvaliswinebuli wesebi.

2. sazRauri SeiZleba ganisazRvros perioduli gadasaxdelis saxiT.

saqarTvelos 2007 wlis 11 maisis kanoni #4744 _ ssm I, #18, 22.05.2007 w., mux. 158.
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2

3

VII. moqmedebis amkrZalavi servituti ............................................. 284

2. datvirTul nivTTan dakavSirebuli moqmedeba ................... 284

3. `zogierTi moqmedeba~ ............................................................. 285

4. moqmedebis amkrZalavi servitutis magaliTebi ................... 285

5. sawarmoo saqmianobis akrZalva .............................................. 285

6. safuZvlad mdebare valdebulebiTi garigebis dauSvebloba ...... 285

VIII. uflebis ganxorcielebis akrZalvis servituti ..................... 286

IX. sazRauri servitutisaTvis, 247 II .............................................. 287

X. Sinaarsis cvlileba ...................................................................... 287

1. Sinaarsis cvlileba garigebiT .............................................. 287

2. Sinaarsis cvlileba Secvlil garemoebebTan misadagebiT ......288

XI. servitutis ganmarteba ............................................................... 289

I. zogadi debulebebi

247 I 1 muxli ayalibebs servitutis institutis konturebs, rom-

lis SemTxvevaSic saqme exeba miwis nakveTze an sxva uZrav qonebaze 

(daqvemdebarebuli nivTi) sakuTrebis uflebis SezRudvas sxva miwis 

nakveTis an uZravi nivTis (gabatonebuli nivTi) mesakuTris sasargeb-

lod.1 konkretuli servitutebis Sinaarsis pozitiuri gawerisagan 

kanonmdebeli Tavs ikavebs; es Sinaarsi Tavad uflebamosilma da val-

debulma pirebma unda SeaTanxmon, Tumca im daTqmiT, rom SeTanxmeba 

mimarTuli iqneba 247 I 1 muxlSi mocemuli sami miznidan (28-e, 35-e 

da 44-e velebi) erT-erTis realizebisaken. garda amisa, aucilebelia, 

rom servituti uflebamosil pirs sTavazobdes raime upiratesobas 

sakuTari nivTis gamoyenebisas (248 I).

1. gamijvna sxva institutebisagan

Cveulebrivi servituti (sxvagvarad aseve `miwis servituti~) gan-

sxvavdeba piradi servitutisagan (253) imiT, rom am SemTxvevaSi uf-

lebamosil pirs warmoadgens nivTis, romlis sasargeblodac aris 

dadgenili servituti, imJamindeli mesakuTre da ara konkretuli 

fizikuri an iuridiuli piri, rogorc es piradi servitutis SemTx-

vevaSia saxeze.2

uzufruqtisagan servituts ganasxvavebs igive niSani _ uzufruq-

tis mflobelic konkretuli fizikuri Tu iuridiuli piria da ara 

miwis nakveTis imJamindeli mesakuTre. garda amisa, servitutis Sesa-

Zlo Sinaarsi ar amoiwureba mxolod daqvemdebarebuli nivTiT sar-

geblobiT da Tu mis farglebSi sargeblobis uflebamosilebaa mi-

1  zoiZe, qarTuli sanivTo samarTali, 2003, gv. 278; xecuriani, sk-is komentari, wigni II, 

1999, mux. 247, gv. 186.

2 zoiZe, iqve.
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niWebuli, es uflebamosileba calkeuli sferoTia SemosazRvruli, 

gansxvavebiT uzufruqtisagan.

aRnagobis uflebisagan servituts mijnavs isev da isev ufleba-

mosili piris vinaoba da nivTiT sargeblobis (an gabatonebuli niv-

TisaTvis daqvemdebarebuli nivTis xarjze upiratesobis sxvagvarad 

mopovebis) gacilebiT ufro mravalferovani SesaZlebloba.

gansxvavebiT aucilebeli gzis uflebisagan (180), razec miwis nak-

veTis mesakuTre Tavis mezobels uars ver etyvis, servitutis dadge-

na mxolod mxareTa urTierTSeTanxmebiT aris SesaZlebeli.3

2. kanonismieri valdebulebiTi urTierToba

servitutis safuZvelze warmoiSoba daqvemdebarebuli da gaba-

tonebuli nivTis mesakuTreebs Soris kanonismieri valdebulebiTi 

urTierToba, romlis Sinaarsic 248 II-249-e muxlebSia gawerili da 

SeiZleba mxareTa mier damatebiT dakonkretdes da Seivsos (Tu es ar 

scdeba kanonmdeblis mier servitutisaTvis mocemul CarCos). dasaS-

vebia da gavrcelebuli praqtikaa servitutis gamoyenebis uflebis 

miwis nakveTis calkeuli nawiliT SemosazRvra.4

3. safuZvlad mdebare valdebulebiTi garigeba

kanonismieri valdebulebiTi urTierTobisagan unda ganvasxvaoT 

servitutis ganmapirobebeli valdebulebiTi garigeba, romelic misi 

samarTlebrivi safuZvelia, saidanac warmodgeba servitutis miniWe-

bis moTxovna da rac (rogorc valdebulebiTsamarTlebrivi kauza) 

gadamwyvetia misi SenarCunebisaTvis.5

II. datvirTuli nivTi

1. daqvemdebarebuli miwis nakveTi da sxva uZravi qoneba 

247 I 1 muxlis mixedviT, servitutiT itvirTeba miwis nakveTi (sa-

jaro reestris Sesaxeb instruqciis 14 I 1 muxli) an sxva uZravi qone-

ba (149), rogoric aris, magaliTad, binaze sakuTreba (208) da, aseve, 

3  Tbilisis saapelacio sasamarTlos 2014 wlis 9 seqtembris #2b/2601-14 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2016 wlis 16 dekembris #as-423-406-2016 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2015 wlis 8 aprilis #as-976-937-2014 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2014 wlis 8 dekembris #as-1141-1187-2014 

ganCineba; saqarTvelos uzenaesi sasamarTlos 2014 wlis 8 dekembris #as-1141-1187-2014 

ganCineba; saqarTvelos uzenaesi sasamarTlos 2006 wlis 18 ivlisis #as-1108-1312-05 

ganCineba; saqarTvelos uzenaesi sasamarTlos 2005 wlis 21 aprilis #as-1416-1548-04 

gadawyvetileba.

4 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 3.
5 Reymann, Wärme-ContracƟ ng beim Wohnungskauf vom Bauträger, DNotZ 2015, S. 889.

5

4

6

7

8
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miwasTan gaTanabrebuli uflebebi, rogoric aris aRnagoba (ix. 233, 

1-li veli).

TanasakuTrebaSi Tanaziari wilis SemTxvevaSi aucilebelia Semde-

gi tipis diferencireba: 

sargeblobis uflebiT an nakveTze konkretuli moqmedebebis 

ganxorcielebasTan dakavSirebuli akrZalviT Tanaziari wili ar 

SeiZleba daitvirTos, Tu amaze erTobliv Tanxmobas ar gamoTqvams 

yvela TanamesakuTre.6

amis sapirispirod, Tanaziari wili SeiZleba daitvirTos servi-

tutiT, romlis Sinaarssac gansazRvravs mesakuTris garkveuli uf-

lebebis gamoyenebis SezRudva. amis magaliTia servituti, romelic 

exeba binaTmesakuTreTa saerTo sakuTrebaSi myofi saTavsoebis gamo-

yenebaze uars7, an uars im fuladi moTxovnebis wayenebaze, romlebic 

warmodgeba TanasakuTrebaSi Tanaziari wilidan.8

2. saerTo servituti ramdenime miwis nakveTze

erTiani servitutiT ramdenime miwis nakveTis datvirTva, zogadad, 

dasaSvebad aris cnobili (Sdr. 250 I), Tumca germanuli sasamarTlo 

praqtika (romlis gadmoRebac saqarTveloSic mizanSewonili Cans) am 

dasaSvebobas winapirobad uyenebs Semdeg or garemoebas: 1. servitu-

tis gamoyenebisaTvis aucilebeli unda iyos misi ramdenime nakveTze 

gavrceleba da 2. yovel calkeul SemTxvevaSi erTi da imave tipis sar-

geblobas unda exebodes saqme. dasaSvebia wylis9 an gzis10 uflebiT 

mijriT ganlagebuli ramdenime miwis nakveTis datvirTva. amis sapi-

rispirod, dauSvebelia sargeblobis gansxvavebuli tipis gamo (erTi 

mxriv, Senobis, xolo, meore mxriv, baRisa da garaJis gamoyeneba), 

cxovrebis uflebiT ori nakveTis datvirTva, rodesac saxli erT 

miwis nakveTze dgas, xolo garaJi da baRi ki meore nakveTze.11

3. binaze sakuTreba

binaze sakuTrebis servitutiT datvirTvis SemTxvevaSi Semdegi 

daTqmis gakeTebaa saWiro:

Tu servitutidan gamomdinare materialuri tvirTi mxolod erT 

an ramdenime binas exeba da ara yvela individualuri sakuTrebis sa-

6 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 11.
7 OLG Hamm Rpfl eger 1980, 469.
8 OLG Hamm OLGZ 1989, 163.
9 BayObLGZ 1955, 173.
10 ix. damatebiTi miTiTebebiT: Wegmann, iqve, Rn. 13.
11  ix. miTiTebebi amasTan dakavSirebul sasamarTlo praqtikaze: Wegmann, iqve, Rn. 13; 

sapirispiro mosazrebasTan dakavSirebiT Sdr.: Mohr, in MüKo BGB, 7. Aufl ., 2017, $ 1018, 
Rn. 20.

9

10

11

12
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gans, maSin servitutis registracia unda moxdes mxolod am dat-

virTul binebze.12

Tu amis sapirispirod, servitutidan gamomdinare, tvirTi mTlian 

amxanagobas exeba, aucilebelia misi registracia individualuri sa-

kuTrebis yvela saganze,13 risi magaliTicaa imisiebis Tmenis valde-

buleba, romelic yvela mesakuTres exeba.14

III. uflebamosili piri

1. erTaderTi uflebamosili piri

uflebamosili piri yovelTvis gabatonebuli nivTis mesakuTrea.15 

gabatonebuli nivTi, iseve rogorc daqvemdebarebuli (ix. zemoT), 

SeiZleba iyos miwis nakveTi, individualuri bina, aRnagoba an sxva, 

miwasTan gaTanabrebuli, uflebebi. Tanaziari wili TanasakuTrebaSi 

ar SeiZleba iyos gabatonebuli nivTi.16

2. ramdenime uflebamosili piri

Tu servituti unda dadgindes sxvadasxva miwis nakveTebis (an sxva 

uZravi qonebis) mesakuTreTa sasargeblod, is dgindeba damoukide-

beli, identuri Sinaarsis mqone servitutebis saxiT, romlebic erTi 

da imave rangis qonis SemTxvevaSi zRudaven erTmaneTs maTi gamoyene-

bisas, gansxvavebuli rangis SemTxvevaSi ki rangiT winmswrebi sargeb-

lobs upiratesobiT.17 Tanaziari uflebamosilebis miniWeba sxvadasx-

va gabatonebuli miwis nakveTisaTvis SeuZlebelia, radgan Tanaziari 

uflebamosileba mxolod fizikuri da iuridiuli pirebis SemTxvevaSi 

SeiZleba arsebobdes, magram ara miwis nakveTebsa da maT imJamindel 

mesakuTreebs Soris.18 amis sapirispirod, dasaSvebia saerTo ufleb-

amosilebis miniWeba ramdenime gabatonebuli miwis nakveTis mesaku-

TrisaTvis, 455-e da momdevno muxlebis mixedviT, romlis uaryofi-

Ti mxarec isaa, rom mxolod erT-erTi uflebamosili piris mimarT 

ganxorcielebuli Sesrulebac ki aTavisuflebs valdebulebisagan.19

12 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 15.
13 iqve, Rn. 16.
14 OLG Hamm DNotZ 2006, 624.
15 saqarTvelos uzenaesi sasamarTlos 2011 wlis 10 ianvris #as-1077-1009-2010 ganCineba.

16 Joost, in MüKo BGB, 6. Aufl ., 2013, § 1018, Rn. 20.
17 Wegmann, iqve, Rn. 18.
18 iqve.
19 iqve.

13

14
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3. mesakuTris servituti

mesakuTris servitutis dadgena, romlis drosac uflebamosili 

piri Tavad datvirTuli nivTis mesakuTrea, zogadad, dasaSvebad 

aris miCneuli.20 misi dasaSvebobisaTvis sakmarisia mesakuTris inte-

resi (ar aris aucilebeli, rom mas qonebrivi xasiaTi hqondes) amasTan 

dakavSirebiT. magaliTad, Tu mesakuTres dagegmili aqvs nivTis gasx-

viseba uaxloes momavalSi da, amavdroulad, surs, SeinarCunos masze 

servituti, SesaZlebelia mis gasxvisebamde mesakuTris servitutis 

dadgena da ukve servitutiT datvirTuli nivTis gasxviseba.21 igive 

wesi moqmedebs nakveTis nawilis an TanasakuTrebaSi wilis gasxvisebis 

SemTxvevaSi.

IV. warmoSoba da Sewyveta

1. warmoSoba

kanonis safuZvelze22 servitutis SeZena dasaSvebia mflobelobiTi 

xandazmulobiT (167).23

garigebis safuZvelze servituti warmoiSoba misi uZrav nivTze sa-

kuTrebis SeZenisaTvis gaTvaliswinebuli wesiT SeTanxmebiTa da misi 

registraciiT (247 I 1, 183, ix. SeTanxmebasa da misi registraciis pro-

cesTan dakavSirebiT, detalurad, 243-e muxlis komentari).24 

registraciisaTvis aucilebelia dainteresebuli piris (gabato-

nebuli an daqvemdebarebuli nivTis mesakuTre) mier gancxadebis 

wardgena garigebasTan erTad (sajaro reestris Sesaxeb kanonis 8 II 

muxli, 3111 I) an am garigebis dadeba 3111 II muxliT gaTvaliswinebuli 

wesiT (ix. amasTan dakavSirebiT detalurad mux. 243, me-10 da mom-

devno veli).

SesaZlebelia servitutis uflebis garkveuli vadiT an pirobade-

bulad dadgena da am pirobis an vadis registracia. gadadebis pirobiT 

SeTanxmebuli servituti registrirebaunariania misi dadgenis, da ara 

mxolod pirobis dadgomis, momentidan.25 servituti, Cveulebriv, unda 

daregistrirdes mxolod daqvemdebarebuli nivTis grafaSi.

20  BGHZ 41, 210; BGH NJW 1988, 2362; RGZ 242, 231; Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1018, Rn. 22; ix. 
amasTan dakavSirebiT aseve zoiZe, qarTuli sanivTo samarTali, 2003, gv. 256.

21 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1018, Rn. 22.
22  qarTul iuridiul literaturasa da sasamarTlo  praqtikaSi gamoTqmulia mosazreba 

servitutis `kanonis obieqtur-normatiuli nebis safuZvelze~ warmoSobis Sesaxeb. ix. 

amasTan dakavSirebiT: zoiZe, qarTuli sanivTo samarTali, 2003, gv. 263; saqarTvelos 

uzenaesi sasamarTlos 2011 wlis 10 ianvris #as-1077-1009-2010 ganCineba; saqarTvelos 

uzenaesi sasamarTlos 2006 wlis 18 ivlisis #as-1108-1312-05 ganCineba.

23 gansxvavebuli  mosazrebisaTvis: zoiZe, qarTuli sanivTo samarTali, 2003, gv. 265.

24  saqarTvelos uzenaesi sasamarTlos 2013 wlis 18 ivlisis #as-478-454-2013 ganCineba; 

saqarTvelos uzenaesi sasamarTlos 2012 wlis 23 ivlisis #as-722-678-2012 ganCineba.

25 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 24.
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16

17

18

19



280

giorgi rusiaSvili muxli 247

2. Sewyveta

kanonis safuZvelze servituti wydeba 97, 250 II, 251 muxlebiT gaT-

valiswinebul SemTxvevebSi. aRnagobis uflebaze dadgenili servitu-

ti wydeba am uflebis gauqmebasTan erTad.26

garigebis safuZvelze servitutis SewyvetisaTvis aucilebelia 

mxareTa SeTanxmeba uflebis gauqmebasTan dakavSirebiT _ gauqmebis 

xelSekrulebis dadeba, servitutis dadgenisaTvis gaTvaliswinebuli 

formiT an dereliqcia, 184-e muxlis mixedviT.

garda amisa, servituti SeiZleba Sewydes vadis gasvliT (Tu vadian 

servituts exeboda saqme), gauqmebis pirobis dadgomiT, auqcionze 

dautvirTavi sakuTrebis mopovebiT, an, Tu is uflebamosil pirs 

aRar aniWebs raime upiratesobas sakuTari nivTiT sargeblobisas (248 

I, ix. mux. 248, 1-li da momdevno velebi).

V. kanonismieri CarCo

247 I 1 muxli ar gansazRvravs servitutis pozitiur Sinaarss.27 

es Sinaarsi unda gansazRvron mxareebma yovel calkeul SemTxvevaSi 

TavianTi SeTanxmebiT, Tumca ise, rom is rCebodes kanonSi mocemu-

li sami dasaSvebi miznis (sargebloba, moqmedebis akrZalva, ufle-

bis ganxorcielebis akrZalva. ix. qvemoT, 28-e, 35-e da 44-e vele-

bi) farglebSi. mxareebs SeuZliaT, damatebiTi daTqmis meSveobiT 

Seavson kanoniT mocemuli CarCo Sinaarsi (ix. amasTan dakavSirebiT 

qveviT). Tu es daTqma unda gaxdes daqvemdebarebuli da gabatone-

buli nivTis mesakuTreTa Soris warmoSobili kanonismieri valde-

bulebiTi urTierTobis nawili, aucilebelia misi registracia (247 

I 1, 183), winaaRmdeg SemTxvevaSi, is mxolod xelSekrulebis damdeb 

mxareTa Soris moqmedebs.

1. aqtiuri moqmedebis mTavar valdebulebad SeTanxmebis zogadi 

dauSvebloba

rogorc es 247 I 1 muxlidan gamomdinareobs, servitutis sagani 

ver gaxdeba Sesrulebis valdebuleba. Tumca, meore mxriv, Tavad ka-

noni uSvebs am zogadi wesidan gamonakliss 249 2 muxlSi, nagebobis 

movlis valdebulebis SemTxvevaSi. es gamonaklisi ganzogadebaunari-

ania da mis safuZvelze dasaSvebad aris cnobili pozitiuri Sesru-

26  O  , Das Sicherungsbedürfnis von DienstbarkeitsberechƟ gten bei der Bestellung eines Erbbaurechts, DNotZ 
2015, S. 341.

27  kanonismier CarCosa da servitutis pozitiur Sinaarss ar mijnavs erTmaneTisagan 

Tbilisis saapelacio sasamarTlo (2013 wlis 17 dekembris # 2b/1731-13 (4.2) ganCineba), 

rodesac ar uTiTebs, Tu konkretulad risi servituti SeaTanxmes mxareebma da mxolod 

zogadad sargeblobis uflebis Sesaxeb saubrobs, rac arasworia.

20
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lebis valdebulebis, rogorc damatebiTi valdebulebis, daweseba.28 

Sesabamisad, datvirTuli miwis nakveTis mesakuTres SeiZleba daekis-

ros am nivTis servitutis gamoyenebisaTvis saWiro mdgomareobaSi 

SenarCuneba.29 daqvemdebarebul miwis nakveTze arsebuli nagebobis 

demontaJisa Tu mcenareuli safaris ganadgurebis akrZalvis servi-

tuti SeiZleba SeifuTos maTi movlis pozitiuri valdebulebiT,30 

rac damatebiT amyarebs gabatonebuli miwis nakveTis mesakuTris po-

ziciebs.

2. ukve arsebuli kanonismieri valdebulebebi

Tmenisa Tu umoqmedobis ukve arsebuli kanonismieri valdebulebe-

bi, Cveulebriv, ar SeiZleba gaxdes servitutis sagani.31 gamonaklisia 

SemTxveva, rodesac saeWvoa am kanonismieri valdebulebis arseboba 

an misi moculoba.32 dasaSvebia servitutis SeTanxmeba im SemTxveva-

Si, rodesac arsebobs eWvi, eqceva Tu ara sazRvris darRveva 179 I 

muxliT dadgenili Tmenis valdebulebis an adgilobrivi imisiebi _ 

samezoblo moqmedebaTa Tmenis valdebulebis farglebSi (175).33 ase-

ve, dasaSvebia xelSekrulebiT dadgenili valdebulebebis, romlebic 

scdeba kanonismier valdebulebaTa wres, SezRudva servitutis meS-

veobiT.34

3. calkeuli uflebamosileba

servitutiT mesakuTres SeuZlia gasces sakuTrebis uflebidan 

warmomdgari mxolod calkeuli uflebamosilebebi (247 I _ `calkeul 

SemTxvevebSi~), rac niSnavs imas, rom servitutiT nivTis datvirTvis 

Semdeg mesakuTres unda darCes am nivTis, sul mcire, erTi mimarTu-

lebiT gamoyenebis SesaZlebloba _ servitutis farglebSi (gansxva-

vebiT uzufruqtisagan) nivTiT sargeblobis uflebis gabatonebuli 

nivTis mesakuTrisaTvis srulad gadacema dauSvebelia (ix. amasTan 

dakavSirebiT qvemoT).35

4. upiratesoba

248 I muxlis mixedviT, servitutis konstitutiuri niSania gabato-

28 Herrler, in Palandt BGB Kommentar, 73. Aufl ., 2014, § 1018, Rn. 5; BGH NJW 1989, 1607.
29 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 42.
30 OLG Köln Rpfl eger 1976, 209.
31 RGZ 130, 354; Herrler, in Palandt BGB Kommentar, 73. Aufl ., 2014, § 1018, Rn. 5.
32 RGZ 119, 214; OLG Zell NJW 1958, 1096.
33 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 42.
34 Herrler, in Palandt BGB Kommentar, 73. Aufl ., 2014, § 1018, Rn. 6.
35zoiZe, qarTuli sanivTo samarTali, 2003, gv. 257.
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nebuli nivTis mesakuTrisaTvis nivTiT sargeblobisas raime upira-

tesobis miniWeba (ix. mux. 248, 1-li da momdevno velebi).

VI. servituti sargeblobis uflebamosilebiT

1. sargeblobis uflebamosileba

sargeblobis servitutis farglebSi dasaSvebia mxolod im ufleb-

amosilebis miniWeba, romelic sxva SemTxvevaSi mesakuTres ekuTvnis 

170 I muxlis mixedviT. sargeblobis qveS moiazreba nivTis regula-

ruli (araerTjeradi) gamoyeneba, romelsac, ar aris aucilebeli, 

gangrZobadi xasiaTi hqondes.36 dasaSvebia imave tipis sargeblobis 

uflebis Tavad mesakuTrisaTvis datoveba (mag., baRiT Tanasargeblo-

ba) an amis gamoricxva.37 

2. `calkeul SemTxvevebSi~ sargebloba

sargeblobis uflebis 247 I muxlSi dafiqsirebuli SezRudva 

`calkeul SemTxvevebSi~ (ufro zustad ki calkeuli mimarTulebiT) 

sargeblobis daTqmiT, gulisxmobs uflebamosilebis konkretuli 

sferoTi SemosazRvris aucileblobas.38 es SeiZleba iyos sargeb-

lobis tipis mixedviT, anu sagnobrivi SezRudva (nakveTis gamoyene-

ba fexburTis saTamaSod), an, rogorc sagnobrivi, ise teritoriuli 

(`dasavleT nawilSi mdebare 3 m. siganis gadaTelili nakveTi safexma-

vlo gzad~).39 amis sapirispirod, mxolod teritoriuli SemozRudva 

arasakmarisia.40 gamomdinare iqidan, rom servitutis konstitutiuri 

niSani mxolod da mxolod uflebamosili piris uflebrivi kompeten-

ciis SemosazRvraa, umniSvneloa, Tu nivTis gamoyenebis ra konkre-

tuli SesaZlebloba rCeba amis Semdeg mesakuTres. amitomac ar aris 

aucilebeli, servitutiT mTliani miwis nakveTis datvirTvis SemTx-

vevaSi, mesakuTres darCes sakuTari nivTis ekonomikurad mogebianad 

gamoyenebis SesaZlebloba.41 sargeblobis sxvadasxva tipis uflebamo-

sileba SeiZleba gaxdes erTiani servitutis sagani.42

36 BGH NJW 1964, 1226.
37 BGH NJW 1985, 2474.
38  arasworia Tbilisis saapelacio sasamarTlo (2013 wlis 17 dekembris #2b/1731-13 (4.2) 

ganCineba), rodesac uSvebs ̀ datvirTuli miwis nakveTiT daniSnulebisamebr~ sargeblobis 

servituts, rac servitutisa da uzufruqtis, rogorc sargeblobis yovlismomcveli 

uflebamosilebis, tipologiuri aRrevaa.

39 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 49.
40 BGH DNotZ 2015, 114.
41 Herrler, in Palandt BGB Kommentar, 73. Aufl . 2014, § 1018, Rn. 49.
42 DNotZ 2015, 116.
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30

31

32

33

3. tipologiuri aRrevis akrZalva

sanivTo samarTalSi moqmedi numerus clausus-is principidan war-

momdgari sanivTo uflebaTa tipologiuri aRrevis akrZalvidan ga-

momdinare, dauSvebelia erTi da imave sargeblobis uflebamosilebis 

erT SemTxvevaSi uzufruqtis an aRnagobis, xolo meore SemTxvevaSi 

servitutis garsacmelSi SefuTva.43

4. sargeblobis servitutis magaliTebi

sargeblobis servitutis calkeuli magaliTia: safexmavlo an sat-

ransporto gzis ufleba (ix. qvemoT), gamdinare wylis ufleba, wiaRi-

seulis mopovebis ufleba, mSeneblobisas mezoblis nakveTze gadas-

vlis ufleba, alternatiuli energiis mopovebis ufleba (frTi ani 

borblisa an mzis panelis aRmarTvis gziT), sawarmos gaZRolis ufle-

ba, datvirTul nakveTze nagebobis an teqnikuri mowyobilobis flo-

bisa da sargeblobis ufleba da a. S.44

5. servitutiT sargebloba

mesame pirisaTvis servitutiT damoukideblad (an uflebamosil 

pirTan erTad45) sargeblobis uflebis miniWebis dasaSveboba damokide-

bulia servitutis Sinaarsze.46 Tu am Sinaarsis ganmarteba calsaxa 

pasuxs ar iZleva aRniSnul sakiTxTan dakavSirebiT, maSin saeWvoo-

bisas 253 II muxlidan ukudaskvniT gamomdinareobs, rom servitutiT 

(Tana)sargeblobis SesaZlebloba mesame pirsac SeiZleba mieniWos.47

6. gzis ufleba

praqtikaSi sakmaod xSiria gzis servitutTan dakavSirebiT war-

moSobili problemebi. servitutis farglebSi gzis uflebis miniWe-

bisas Tu sargeblobis farglebi zustad aris gawerili, faqtobriv 

garemoebaTa cvlileba ar iwvevs samarTlebrivi Sinaarsis cvlilebas 

(ix. Sinaarsis misadagebasTan dakavSirebiT qvemoT 51-e da momdevno 

velebi). magaliTad, uflebamosil pirs ara aqvs gzis gafarToebis 

moTxovnis ufleba, Tu misi sigane Tavdapirvelad zustad iyo dadge-

43  Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 50; Tumca swored amas akeTebs Tbilisis 

saapelacio sasamarTlo Tavis 2013 wlis 17 dekembris # 2b/1731-13 ganCinebaSi (4.2).

44 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 260.

45  SeuZlia Tu ara, magaliTad, uflebamosili piris stumars an misken  mimaval kuriers, 

isargeblos am pirisaTvis miniWebuli gzis uflebiT.

46 BayObLGZ 1992, 224.
47 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 52.
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nili48 da arc manqaniT gadaadgilebis ufleba, Tu servitutiT mxo-

lod safexmavlo gza iyo SeTanxmebuli.49

servitutis Sinaarsis amomwuravad gaweris gareSe misi ganmarte-

bidan gamomdinareobs, rom `gzis ufleba~ moicavs msubuqi avtoman-

qaniT masze gavlis uflebasac.50 zogadad, dasaSvebia, gabatonebuli 

miwis nakveTis sameurneo daniSnulebidan gamomdinare, servitutis 

dadgenisas mosalodneli sargeblobis tipisa Tu intensivobis cvli-

lebasTan erTad (mag.: sawarmos gafarToeba51 Tu profilis Secvla52) 

am uflebis farglebis gafarToebac.

VII. moqmedebis amkrZalavi servituti

moqmedebis amkrZalavi servituti ukrZalavs daqvemdebarebuli mi-

wis nakveTis mesakuTres sakuTar nakveTze raime moqmedebis ganxor-

cielebas.

1. faqtobrivi moqmedeba

xsenebuli servitutis farglebSi dasaSvebia mxolod im moqmede-

bis akrZalva, romlis ganxorcielebac sxva SemTxvevaSi miwis nakveTze 

dasaSvebi iqneboda. servituti, romelic mimarTulia samarTlebrivi 

qmedebis (mag., gankargvis) ganxorcielebis akrZalvisaken, dauSvebe-

lia.53 dasaSvebia ramdenime SezRudvis erTi servitutis farglebSi 

moqceva.54

2. datvirTul nivTTan dakavSirebuli moqmedeba

moqmedebis amkrZalavi servitutiT SeiZleba aikrZalos mxolod 

iseTi moqmedeba, romlis ganxorcielebac datvirTul miwis nakveTze 

(an sxva uZrav nivTze) unda moxdes. magaliTad, datvirTuli miwis 

mesakuTres SeiZleba aekrZalos sakuTar nakveTze sasmelebiT an sxva 

kvebis produqtebiT vaWroba, Tumca dauSvebelia imave akrZalvisaT-

vis generaluri xasiaTis miniWeba da misi gavrceleba mesakuTris sxva 

nakveTebzec, maTi servitutiT datvirTvis gareSe.55

48 OLG Zweibrücken OLGZ 68, 143.
49 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 53.
50 BayObLGZ 1996, 286.
51 BGH LM Nr. 23 zu § 1018 BGB.
52 OLG Karlsruhe NJW-RR 1991, 785.
53 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 260; BayObLGZ 53, 84.
54 BGH LM Nr. 30 zu § 1018 BGB.
55 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 56.
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3. `zogierTi moqmedeba~

247 I 1 muxlis formulirebidan gamomdinareobs `zogierTi moqme-

debis akrZalva~, romelTa mixedviT, mesakuTres SeiZleba aekrZalos 

mxolod garkveuli da ara erTbaSad yvela moqmedebis ganxorcieleba. 

mas unda darCes nivTis, sul mcire, erTi mimarTulebiT gamoyenebis 

SesaZlebloba.56 akrZalul moqmedebaTa wre SeiZleba ganisazRvros 

erTaderTi dasaSvebi saqmianobis tipis dafiqsirebiT.57 

4. moqmedebis amkrZalavi servitutis magaliTebi

moqmedebis amkrZalavi servitutis magaliTebia: mSeneblobis akrZal-

va, fanjris gaRebis akrZalva, iersaxis Secvlis akrZalva58 da a. S.59

5. sawarmoo saqmianobis akrZalva

praqtikaSi gansakuTrebiT problemuria sawarmoo saqmianobis am-

krZalavi servituti, romelic sanivTosamarTlebrivad, zogadad, 

dasaSvebad aris cnobili.60 SesaZlebelia ara mxolod sawarmoo sa-

qmianobis zogadi akrZalva, aramed, aseve, konkretuli saqmianobis 

farglebSi konkretuli moqmedebebisagan Tavis Sekavebis davalde-

buleba, rogoric aris gansazRvruli tipis produqtiT vaWrobis ak-

rZalva.61 amis sapirispirod, dauSvebelia, servituti Seicavdes, uf-

lebamosili piris garda, sxva mwarmoeblis produqciiT (sxva markis 

ludi, benzini an zeTi) vaWrobis akrZalvas datvirTul miwis nakveT-

ze,62 radgan es ukavSirdeba ara nakveTis sameurneo daniSnulebas da 

misiT sargeblobis tips, aramed zRudavs misi mesakuTris pirad da 

samewarmeo Tavisuflebas63 da aris kontrahirebis iZulebis arapird-

apiri forma.64

6. safuZvlad mdebare valdebulebiTi garigebis dauSvebloba

konkretuli SinaarsiT servitutis dadgenis sanivTosamarTlebri-

vi da registraciis dasaSvebobisagan gasamijnia sakiTxi, arRvevs Tu 

ara mis safuZvlad mdebare valdebulebiTi garigeba moralis nor-

56 BayObLGZ 1980, 238.
57 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 57.
58 OLG Celle NJW 1958; BGH NJW 1989, 2391; BGH NJW 1983, 115.
59 xecuriani, sk-is komentari, wigni II, 1999, mux. 247, gv. 187.

60 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1018, Rn. 22; BGH NJW 1984, 925; BGH NJW 1983, 116.
61 BGHZ 74, 296.
62 BGH WM 1975, 308; BGH NJW 1985, 2474.
63 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1018, Rn. 34.
64 BGH NJW 1959, 670; BGH NJW 1956, 40; BGH NJW 1962, 486; BayObLG NJW-RR 1997, 912.
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mebs.65 valdebulebiTsamarTlebrivi garigebis Sinaarsis SezRudva 

gamomdinareobs 54-e muxlis me-3 nawilidan, romlis mixedviTac, maga-

liTad, dauSvebelia zemoT xsenebuli vaWrobis akrZalvis moqmedebis 

periodis Seusabamod did monakveTze (mag., 15-20 weli) gavrceleba.66

valdebulebiTi garigebis aranamdviloba am tipis SemTxvevebSi 

SeiZleba ganpirobebuli iyos kanonismieri akrZalvis darRveviTac.

orive SemTxvevaSi valdebulebiTi garigebis aranamdviloba saniv-

To samarTalSi moqmedi kauzalobis principis gamo iwvevs servitu-

tis uflebis gaqarwylebas, ris Semdegac misi registracia unda gau-

qmdes.

VIII. uflebis ganxorcielebis akrZalvis servituti

uflebis ganxorcielebis amkrZalavi servitutiT daqvemdeba-

rebuli miwis nakveTis (an sxva uZravi nivTis) mesakuTres SeiZleba 

aekrZalos gabatonebuli nakveTis mimarT gansazRvruli moqmedebis 

ganxorcielebis ufleba, rasac mas es statusi aniWebs, an daekisros 

gabatonebuli nakveTidan momdinare zemoqmedebis Tmenis valdebule-

ba, rac mas sxva SemTxvevaSi ar hqonda.67 uflebis amkrZalavi servitu-

tis registracia xdeba mxolod datvirTul nakveTze _ gabatonebul 

nakveTze mis registracias sanivTo (akrZalviTi) Zala ar gaaCnia.68

calkeul SemTxvevebSi SeiZleba aikrZalos samoqalaqosamarTle-

brivi TavdacviTi moTxovnebis (175, 176, 177, 172 II),69 iseve rogorc 

sajarosamarTlebrivi (mag., samSeneblo samarTlidan gamomdinare) 

moTxovnebis ganxorcieleba.70 Tumca meore SemTxvevaSi es kerZosa-

marTlebrivi akrZalva ar avaldebulebs administraciul organos, 

Tavi Seikavos Sesabamisi zomebis miRebisagan, Tu aRmoaCens, rom me-

zoblis nakveTze dauSvebeli zemoqmedeba xorcieldeba.71

servitutiT SeiZleba gamoiricxos zianis anazRaurebis im moTxo-

vnis ganxorcieleba, romelic ikavebs 172 II muxlidan gamomdinare 

TavdacviTi moTxovnis adgils. am SemTxvevaSi miiCneva, rom saxezea 

sakmarisi kavSiri miwis nakveTTan.72 garda amisa, gamoricxvadia Tmenis 

valdebuleba 179 I muxlisa da aucilebeli gzis ufleba 180 I muxlis 

mixedviT,73 iseve rogorc maTTvis kompensaciis moTxovnis ufleba 

179 II, 180 I 2 muxlebis mixedviT.

65 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1018, Rn. 62.
66 BGH NJW 2001, 2331; BGH NJW 1988, 2362.
67 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 64.
68 BGH DNotZ 2014, 622.
69 RGZ 130, 356; RGZ 119, 11.
70 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 256; OLG Celle NJW 1958, 1096.
71 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 65.
72 iqve, Rn. 66.
73 BGH DNotZ 2014, 623.
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IX. sazRauri servitutisaTvis, 247 II

servitutis sasyidliani Tu usasyidlo xasiaTi ar SeiZleba gaxdes 

servitutis sanivTo garigebis Sinaarsi,74 Tumca sazRauris gadaxda 

(gamoyenebis uflebisaTvis) SeiZleba iyos servitutis urTierTobis 

safuZvlad mdebare valdebulebiTi garigebis sagani. am SemTxvevaSi 

sazRauris gadauxdeloba servitutis gamcems am uflebis warmo-

Sobamde aniWebs Sesrulebaze uaris Tqmis uflebas, warmoSobis Sem-

deg ki _ gasvlisa da servitutis kondiqciis uflebas.75 

sazRauri servitutisaTvis SeiZleba atarebdes periodul an erT-

jerad xasiaTs, miuxedavad imisa, rom 247 II muxlSi mxolod periodu-

li xasiaTis sazRaurzea saubari. SesaZlebelia servitutis uflebis 

warmoSobis pirobad erTjeradi sazRauris gadaxdis valdebulebis 

Sesrulebis (gadadebis an gauqmebis) daTqma. dasaSvebia, aseve, peri-

odulad gadasaxdeli sazRauris pirobis formiT dakavSireba ufle-

bis arsebobasTan, Tumca es sakmaod mouqneli konstruqciaa, radgan 

am SemTxvevaSi TiToeuli periodisaTvis sazRauris gadauxdeloba 

mTliani uflebis gaqarwylebas iwvevs.76 aqedan gamomdinare, ufro 

mizanSewonilia, sasyidlis gadaxdis ara uflebis arsebobis, aramed 

misi gamoyenebis pirobad daTqma, ra drosac valdebulebis Seusru-

lebloba mxolod `yinavs~ servitutiT sargeblobis SesaZleblobas 

mis Sesrulebamde.77

X. Sinaarsis cvlileba

1. Sinaarsis cvlileba garigebiT

garigebiT servitutis Sinaarsis cvlilebisaTvis 247 I 1, 183 da 

184 muxlebis analogiiT, aucilebelia daqvemdebarebuli da gaba-

tonebuli miwis nakveTebis mesakuTreebs Soris SeTanxmeba kanoniT 

gaTvaliswinebuli formiT da misi registracia sajaro reestrSi, 

daqvemdebarebuli nivTis grafaSi (ix. registraciasTan dakavSirebiT 

zemoT, me-17 da momdevno velebi). Tu servitutis dadgenasa da mis 

SinaarsSi cvlilebebis Setanamde SualedSi nivTze registrirdeba 

momdevno rigis uflebebi, servitutis Tavdapirveli rangis SenarCu-

nebisaTvis aucilebelia momdevno rigis uflebis mflobelTa Tanx-

mobac.78

Sinaarsis cvlilebis formiT SeuZlebelia servitutis pirad ser-

vitutad an biniT sargeblobis uflebad (253 I 2) gardaqmna. amisaTvis 

74 BayObLGZ 1979, 278.
75 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 46.
76 iqve.
77 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1018, Rn. 7; BGHZ 54, 18.
78 Wegmann, iqve, Rn. 28.
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aucilebelia arsebuli servitutis gauqmeba da piradi servitutis 

Tavidan dadgena.79

2. Sinaarsis cvlileba Secvlil garemoebebTan misadagebiT 

servitutis Sinaarsi gamomdinareobs mxareTa SeTanxmebisa da re-

gistraciis ganmartebidan.80 am Sinaarss avsebs da akonkretebs 247 I 

1, 248 I muxlebidan warmomdgari principi, romlis mixedviTac da-

qvemdebarebuli miwis nakveTiT sargeblobis intensivoba damokide-

buli unda iyos gabatonebuli miwis nakveTis saWiroebebze,81 rac, 

amavdroulad, zRudavs uflebamosili piris sanivTo Zalauflebas.82 

Tu servitutis sagani iyo wiaRiseulis mopovebis ufleba meore mi-

wis nakveTis sasargeblod, romelzec ganlagebulia gadamamuSavebeli 

sawarmoo kompleqsi, mis mesakuTres wiaRiseulis mxolod im rao-

denobiT mopovebis ufleba aqvs, risi gadamuSavebac SesaZlebelia am 

nakveTze da ara damatebiTi raodenobis, mesame pirebze gasxvisebis 

mizniT.83 Tu gabatonebuli nakveTis saWiroeba klebulobs, sargeb-

lobis dasaSvebi farglebic avtomaturad viwrovdeba.84

droSi SeuzRudavi servitutis Sinaarsi da farglebi, misi yvela 

aspeqtiT, Cveulebriv, zustad gawerili ar aris xolme da saWiroebs 

cvlilebas ekonomikuri da teqnologiuri ganviTarebis kvaldakval.85 

magaliTad, Tavdapirvelad miniWebuli oTxTvalaTi gadaadgilebis 

ufleba SeiZleba ganimartos amJamad ukve rogorc satvirTo avto-

manqaniT gadaadgilebis ufleba.86 am dros gadamwyvetia xolme daqvem-

debarebuli da gabatonebuli miwis nakveTis (an sxva uZravi qonebis) 

sameurneo daniSnuleba da miniWebuli uflebis garkveul farglebSi 

gamoyenebis aucilebloba.87 aqedan gamomdinare, sabazro da teqno-

logiuri faqtorebiT ganpirobebulma (datvirTuli nivTiT sargeb-

lobis) moTxovnis zrdam SeiZleba gamoiwvios servitutis farglebis 

cvlileba.88 Tumca aucilebelia, rom am cvlilebiT ganpirobebuli 

ufro intensiuri gamoyeneba datvirTuli nivTisa Tvisebrivad ar 

scdebodes sargeblobis Tavdapirvelad gansazRvrul CarCoebs da ar 

emyarebodes sargeblobis miznis TviTnebur cvlilebas, romlis gaT-

valiswinebac servitutis dadgenis momentisaTvis SeuZlebeli iyo.89 

79 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 29.
80 Westermann/Gursky/Eickmann, Sachenrecht, 8. Aufl ., 2011, § 121, Rn. 19.
81 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1018, Rn. 58.
82 Westermann/Gursky/Eickmann, iqve, Rn. 12.
83 Mohr, iqve.
84 Westermann/Gursky/Eickmann, iqve.
85 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 256 da Semdg.; BGH NJW 2014, 3781.
86 BGH DNotZ 2014, 923.
87 BGH NJW-RR 2003, 1236.
88 BGH NJW 2014, 3781. 
89 BGH BeckRS 1959, 31204909; BGH NJW 1959, 2059; BGHZ 44, 172.
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sapirispiro SemTxvevaSi dasaSvebia, aseve, servitutis farglebis 

daviwroeba garemoebaTa cvlilebis gamo, Tu amgvari SezRudvis au-

cilebloba gamowveulia daqvemdebarebuli nivTis mesakuTris ga-

marTlebuli interesiT da ar awveba (an awveba umniSvnelo) tvirTad 

gabatonebuli miwis nakveTis mesakuTres.

servitutis misadagebis samarTlebrivi safuZveli aris ndobisa da 

keTilsindisierebis principi90 (8 III da ara 398-e muxli91). misi Sede-

gebic dgeba avtomaturad, kanonis safuZvelze, Sesabamisi moTxovnis 

wardgenis gareSe.92

misadageba ar unda ewinaaRmdegebodes mxareTa mier dafiqsirebul, 

ganmartebis meSveobiT dadgenad servitutis Sinaarss.93 Sesabamisad, 

servitutis misadageba gamoricxulia, Tu misi farglebi winaswarve 

dadgenilia _ Sinaarsi dakonkretebulia imgvarad, rom miniWebuli 

Tu gamoricxuli uflebamosilebebi erTmniSvnelovnad aris gawe-

rili.94 amgvari konkretizacia saxezea xelSekrulebaSi an gamosay-

enebeli farTobis zusti aRweris, an sargeblobis tipis calsaxad 

SezRudvis (`safexmavlo gza~, `satransporto gza~, `avtosadgomi~, 

`sajiriTo moedani~), an sargeblobis miznis dafiqsirebis (`sayo-

facxovrebo~, `sawarmoo~ `sasoflo-sameurneo~), an teqnikuri sazo-

mi erTeulebis (xmis siZliere decibelebSi), an uflebis gamoyenebis 

droiTi farglebis miTiTebis SemTxvevaSi.95

XI. servitutis ganmarteba

servitutis Sinaarsi da moculoba ganmartebaunariania. gamomdi-

nare iqidan, rom servituti sanivTo uflebaa, romelic warmoiSo-

ba daqvemdebarebuli da gabatonebuli miwis nakveTis mesakuTreebs 

Soris, igi unda ganimartos obieqturi kriteriumebis safuZvelze, 

samoqalaqo brunvis saWiroebaTa gaTvaliswinebiT. dasaSvebia im gare-

moebebze miTiTeba, romlebic ikiTxeba sanivTo garigebidan (magram 

ara mxareTa calmxriv warmodgenebze, romelTa dafiqsirebac am ga-

rigebaSi ar momxdara96) da aseve servitutiT sargeblobis xangrZli-

vi da arasakamaTo praqtikis moSvelieba,97 Tu is rCeba SeTanxmebuli 

Sinaarsis farglebSi.

90 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1018, Rn. 60.
91 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1018, Rn. 69.
92  Sdr. sapirispiro mosazrebasTan dakavSirebiT:  Wegmann, iqve, Rn. 33.
93 BGH NJW 1963, 1247; BGH NJW 1965, 2341.
94 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1018, Rn. 62.
95 Mohr, iqve, Rn. 60.
96 Wegmann, iqve, Rn. 69.
97 BGH MDR 1988, 1044.

53

54

55



290

giorgi rusiaSvili muxli 248

muxli 248. servitutis pirobebi

1. servituti SeiZleba arsebobdes mxolod maSin, roca igi ufleba-

mosil pirs uqmnis Tavisi miwis nakveTiT sargeblobis SeRavaTs.

2. servitutis ganxorcielebisas uflebamosili piri unda gauf-

rTxildes gamoyenebuli (datvirTuli) miwis nakveTis mesakuTris inte-

resebs.

I. upiratesoba sakuTari miwis nakveTiT sargeblobisas, 248 I ..... 290

1. gabatonebuli nivTisaTvis upiratesobis miniWebis 

   aucilebloba ............................................................................ 290

a) upiratesobis (SeRavaTis) cneba ......................................... 291

b) upiratesoba nakveTiT sargeblobisas .............................. 292

g) kerZosamarTlebrivi xasiaTis upiratesoba ..................... 292

2. 248 I muxlis moTxovnis darRveviT dadgenili servituti .. 292

a) upiratesobis ararseboba dadgenis momentSi .................. 292

b) upiratesobis gaqarwyleba mogvianebiT ............................ 293

aa) droebiTi gaqarwyleba ...................................................... 293

bb) xangrZlivi droiT gaqarwyleba ....................................... 293

3. `gadaWarbebuli~ servitutis akrZalva ................................. 293

II. interesebis gafrTxilebis valdebuleba, 248 II ......................... 294

1. servitutis Sinaarsis upiratesoba ....................................... 294

2. servitutis upiratesoba mesakuTris mier nivTiT 

   sargeblobisas .......................................................................... 295

3. valdebulebis darRveva ......................................................... 296

I. upiratesoba sakuTari miwis nakveTiT sargeblobisas, 248 I

248 I muxlis mizani servitutis 247 I 1 muxlis mixedviT dasaSvebi 

Sinaarsobrivi CarCoebis daviwroebaa, misi namdvilobis damatebiTi 

winapirobis dawesebiT. es danawesi atarebs imperatiul xasiaTs da 

misi Secvla mxareTa SeTanxmebiT dauSvebelia.1

marTalia, 248 I muxlSi mxolod miwis nakveTzea saubari, magram 

es wesi, Sesabamisad, moqmedebs servitutiT datvirTuli yvela sxva 

uZravi nivTis SemTxvevaSi.

1. gabatonebuli nivTisaTvis upiratesobis miniWebis aucilebloba

daqvemdebarebuli miwis nakveTis an sxva uZravi nivTis servitu-

tiT datvirTva gabatonebuli miwis nakveTis/sxva uZravi nivTis mes-

akuTres unda aniWebdes raime upiratesobas (SeRavaTs) sakuTari niv-

TiT sargeblobisas.2

1 BGHZ 41, 214; RGZ 60, 139.
2  xecuriani, sk-is komentari, wigni II, 1999, mux. 248, gv. 188; saqarTvelos uzenaesi  

1
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3

4

5

6

a) upiratesobis (SeRavaTis) cneba

upiratesoba gulisxmobs gabatonebuli nakveTisaTvis raime obie-

qturi sargeblis miniWebas.3 sargebels SeiZleba hqondes ekonomikuri 

xasiaTi, Tumca es aucilebeli ar aris.4 is saxezea maSinac ki, ro-

desac gabatonebuli uZravi nivTis mesakuTre xelmZRvanelobs ise-

Ti aramaterialuri mosazrebebiT, rogoricaa, magaliTad, `mSvidi 

sacxovrebeli garemos SenarCuneba~5, an esTetikuri mosazrebebiT, 

magaliTad: arqiteqturuli stilis dacva,6 mokle gzis gamoyenebis 

SesaZlebloba7 an farTo xedis8 SenarCuneba.9 umniSvneloa, servitu-

tiT ganpirobebuli dadebiTi efeqti pirdapir Tu mxolod gaSua-

lebulad (rogorc es, Cveulebriv, amkrZalavi servitutebis SemTx-

vevaSia xolme saxeze) aisaxeba gabatonebul miwis nakveTze da misi 

mesakuTris poziciebze. gaSualebuli dadebiTi efeqtis magaliTia 

mezobel nakveTze sawarmoo saqmianobis akrZalviT konkurenciis ga-

moricxva, gabatonebul nakveTze warmoebuli imave saqmianobisaTvis 

xelSewyobis mizniT.10

248 I muxlis winapirobebis dasakmayofileblad sakmarisia samoma-

vlo sargebeli, rodesac, obieqturi garemoebebiT gamyarebuli pro-

gnozis mixedviT, am Sinaarsis servituti gabatonebul nivTs moma-

valSi sargebels moutans,11 magaliTad, samanqano gzis servituti, Tu 

savaraudoa daqvemdebarebuli miwis nakveTis gaswvriv magistralis 

gayvana, romelsac miuerTdeba gabatonebuli miwis nakveTi.

sargebeli gabatonebuli miwis nakveTisaTvis unda iyos droSi 

gangrZobadi _ mxolod erTjeradi an gardamavali xasiaTis sarge-

beli sakmarisi ar aris;12 igi sakmarisi iqneba im SemTxvevaSi, Tu Ses-

abamisi upiratesobis mopoveba mxolod ramdenime (erTi an sxvadasxva 

tipis) servitutis urTierTkavSiris safuZvelzea SesaZlebeli.13

servitutis gamoyeneba dauSvebelia, gabatonebuli miwis nakveTis 

garda, sxva miwis nakveTis sasargeblod, ris gamoc sxva nakveTisaTvis 

miniWebuli upiratesoba arasakmarisia, 248 I muxlis gagebiT.14 sargeb-

lianobis winapiroba ar aris sivrciTi kavSiri daqvemdebarebul da 

gabatonebul miwis nakveTebs Soris; magaliTad, sawarmoo saqmianobis 

sasamarTlos  2015 wlis 8 aprilis #as-976-937-2014 ganCineba; saqarTvelos uzenaesi  

sasamarTlos 2012 wlis 23 ivlisis #as-722-678-2012 ganCineba.

3 KG NJW 1975, 698.
4 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1019, Rn. 2.
5 BGH WM 1967, 584.
6 BGH NJW 1983, 116.
7 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1019, Rn. 3.
8 iqve.
9 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 258 da Semdg.; RGZ 61, 340; BGH WM 1967, 584.
10 BGH WM 1967, 582.
11 Mohr, iqve.
12 Mohr, iqve, Rn. 6.
13 BGH NJW 1983, 117.
14 RGZ 27, 164.
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akrZalva dasaSvebia nakveTebs Soris yovelgvari teritoriuli si-

axlovis gareSe.15

b) upiratesoba nakveTiT sargeblobisas

upiratesoba, romelsac daqvemdebarebuli miwis nakveTi gabato-

nebulis mesakuTres sTavazobs, unda ukavSirdebodes uSualod am 

nakveTiT sargeblobas (`nakveTiT sargeblobis SeRavaTi~) da ara misi 

mesakuTris pirovnebas.16 magaliTad, Sveulmfrenis imisiebis Tmenis 

valdebuleba SeiZleba dawesdes mxolod im miwis nakveTis sasargeb-

lod, sadac SesaZlebelia am Sveulmfrenis sadgomis mowyoba. konku-

renciis gamoricxvis mizniT mezobel miwis nakveTze sawarmoo saqmi-

anobis akrZalvisas aucilebelia, rom gabatonebul nakveTze amgvari 

saqmianoba saerTod SesaZlebeli iyos.17

g) kerZosamarTlebrivi xasiaTis upiratesoba

gamomdinare iqidan, rom 248 I muxli awesrigebs mxolod kerZosa-

marTlebriv urTierTobas mxareebs Soris, dauSvebelia servitutiT 

am sferos miRma mdebare mxolod zogadsasargeblo miznis dasaxva.18 

Sesabamisad, upiratesoba, 248 I muxlis gagebiT, ar aris qalaqgeg-

marebis motiviT19 an jansaR sacxovrebel garemoze zrunvis soci-

alur-politikuri interesiT20 ganpirobebuli sajarosamarTlebrivi 

mizani,  risganac unda gaimijnos aramaterialuri (mag., esTetikuri) 

mosazrebebiT, sakuTari da ara sazogado interesebiT, nakarnaxevi 

servituti (ix. zemoT, me-3 veli).

2. 248 I muxlis moTxovnis darRveviT dadgenili servituti

a) upiratesobis ararseboba dadgenis momentSi

Tu servitutis dadgenis momentisaTvis 248 I muxliT gaTvaliswi-

nebuli sargebeli saxeze ar aris, servituti aranamdvili21 da regis-

trirebauunaroa,22 xolo misi daregistrirebis SemTxvevaSi, reestris 

Canaweri arasworad iTvleba. gamomdinare iqidan, rom 248 I muxli Se-

zRuduli piradi servitutis SemTxvevaSi ar moqmedebs, SesaZlebelia 

am danawesis safuZvelze aranamdvili servitutis konversia pirad 

servitutad, Tu saxezea am ukanasknelis winapirobebi.23

15 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1019, Rn. 5.
16 iqve, Rn. 6.
17 iqve, Rn. 8.
18 RGZ 61, 340.
19 BGH WM 1971, 530.
20 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1019, Rn. 6.
21  saqarTvelos uzenaesi  sasamarTlos  2015 wlis 8 aprilis #as-976-937-2014 ganCineba; 

saqarTvelos uzenaesi  sasamarTlos 2012 wlis 23 ivlisis #as-722-678-2012 ganCineba.

22 Wegmann, iqve, Rn. 10.
23 Stürner, in Soergel BGB, 13. Aufl . 2001, § 1019, Rn. 7.

7
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b) upiratesobis gaqarwyleba mogvianebiT

Tu upiratesoba servitutis dadgenis momentisaTvis saxeze iyo da 

mogvianebiT gaqarwylda, gadamwyvetia, amis gamomwvevi garemoeba mxo-

lod droebiT (gardamaval) xasiaTs atarebs Tu xangrZlivi procesia.

aa) droebiTi gaqarwyleba

Tu upiratesoba mxolod droebiT qarwyldeba, es servitutis 

namdvilobaze zemoqmedebas ar axdens, magaliTad, saqmianobis dro-

ebiT Sewyveta gabatonebul miwis nakveTze, romlis sasargeblodac 

dadginda daqvemdebarebulze sawarmoo saqmianobis akrZalva.24 miT 

ufro moqmedebs es wesi im SemTxvevaSi, rodesac servitutiT uwy-

vetad eniWeba upiratesoba gabatonebul miwis nakveTs, Tumca misi 

gamoyeneba droebiT SeuZlebelia.25

bb) xangrZlivi droiT gaqarwyleba

Tu, zemoT Tqmulis sapirispirod, upiratesoba xangrZlivad qar-

wyldeba, radgan servitutis gamoyeneba ara mxolod faqtobrivad, 

aramed samarTlebrivad SeuZlebelia, an, Tu is amosavali mdgoma-

reoba, rac servitutis dadgenis safuZveli gaxda, mniSvnelovnad 

Seicvala (mag., sawarmos samudamod gaCereba zemoT moyvanil maga-

liTSi), servituti uqmdeba da amis Semdeg reestris Canaweri ukve 

arasworad iTvleba.26

daqvemdebarebuli nakveTidan momdinare upiratesobis `SeTavaze-

ba~ gabatonebulisaTvis gaqarwylebulad iTvleba, aseve, im SemTx-

vevaSi, Tu daqvemdebarebulisTvis dadgenili iyo (safexmavlo an 

samanqano) gzis servituti da es nakveTi Tavad gardaiqmna sajaro 

gzad.27 wylis rezervuaris samudamod ganadgurebis SemTxvevaSi, sai-

danac xdeboda daqvemdebarebuli nakveTis gavliT gabatonebulis 

momarageba (wylis miwodebis servituti), servituti aseve gaqarwyle-

bulad unda CaiTvalos.28 

upiratesobis gaqarwylebasTan dakavSirebiT mtkicebis tvirTs at-

arebs mesakuTre.29

3. `gadaWarbebuli~ servitutis akrZalva

miuxedavad calsaxa danawesis ararsebobisa, 248 I muxlis teleo-

logiuri ganmartebidan gamomdinareobs e.w. `gadaWarbebuli~ servi-

tutis akrZalva _ formalurad 248 I muxlis CarCos misadagebuli 

24 BGH DNotZ 1956, 40.
25 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1019, Rn. 11.
26 BGH NJW 1984, 2158; BGH DNotZ 2009, 114. 
27 OLG Düsseldorf MDR 1995, 471.
28 BGH NJW 1984, 2157.
29 Wegmann, iqve, Rn. 13.
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servitutiT ar unda SeifuTos dauSvebeli Sinaarsi.30 Tu, magaliTad, 

gabatonebul miwis nakveTze igegmeba warmoebuli sasmelebis asorti-

mentis gazrda da, amave dros, sxva sakvebi produqciis warmoeba nak-

veTze saerTod ar xdeba (da arc igegmeba), dauSvebelia daqvemdeba-

rebuli nakveTis zogadad sakvebi produqciis warmoebis amkrZalavi 

servitutiT datvirTva, aramed aucilebelia misi Sinaarsis Semosaz-

Rvra mxolod sasmelebiT.31 servitutis es `gadaWarbebuli~ efeqtis 

Semcveli daTqma aranamdvilia, xolo sxva nawilSi is namdvili rCeba 

(62).

II. interesebis gafrTxilebis valdebuleba, 248 II

248 II muxlis mixedviT, gabatonebuli miwis nakveTis mesakuTre 

unda gaufrTxildes daqvemdebarebuli nakveTis mesakuTris interes-

ebs servitutis ganxorcielebisas. es norma Seicavs damatebiT sa-

xelmZRvanelo princips servitutis gamoyenebisaTvis da avsebs amiT 

daqvemdebarebuli da gabatonebuli miwis nakveTis mesakuTreebs So-

ris urTierTobis momwesrigebel regulaciur kompleqss. is aris 8 

III muxlSi mocemuli ndobisa da keTilsindisierebis principis dakon-

kreteba.32 gamomdinare iqidan, rom interesebis gafrTxilebis val-

debuleba kanonismieri valdebulebaa, is ar aris registrirebaunar-

iani.33

1. servitutis Sinaarsis upiratesoba

248 II muxli, rogorc saxelmZRvanelo principi, gamoiyeneba mxo-

lod im SemTxvevaSi, rodesac servitutiT sargeblobis konkretuli 

CarCoebi mxareTa SeTanxmebiT zustad gawerili ar aris34 da ufleba-

mosil pirs aqvs arCevani sargeblobis, sul mcire, or SesaZlo for-

mas Soris.35 winaaRmdeg SemTxvevaSi, upiratesoba eniWeba servitutis 

Sinaarss.36 magaliTad, gamoyenebis sivrciTi sferos zustad moniS-

vnisas 248 II muxlze apelireba dauSvebelia _ Tu safexmavlo gzis 

ufleba moicavs 300-metriani gzis monakveTiT sargeblobis uflebas, 

am farglebSi uflebamosil pirs ar ekisreba gzis Semoklebis val-

debuleba balaxis safaris dazogvis mizniT _ SeTanxmebul uflebaze 

30 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1019, Rn. 15.
31 iqve, Rn. 15.
32 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1020, Rn. 2.
33 OLG Frankfurt OLGZ 1983, 35.
34 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1020, Rn. 2.
35 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1020, Rn. 5.
36  aseT dros pirs ekisreba valdebuleba, daicvas uflebamosilebis farglebi. xecuriani, 

sk-is komentari, wigni II, 1999, mux. 248, gv. 188; saqarTvelos uzenaesi  sasamarTlos  2015 

wlis 8 aprilis #as-976-937-2014 ganCineba; saqarTvelos uzenaesi  sasamarTlos  2012 

wlis  23 ivlisis  #as-722-678-2012 ganCineba.
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(nawilobriv) uaris Tqma uflebamosil pirs maSinac ki ar SeiZleba 

moeTxovos, rodesac es mis interesebs realurad ar azianebs;37 am 

mizeziT Teoriuladac ki gamoricxulia 248 II muxlis gamoyeneba mSe-

neblobis akrZalvis servitutze,38 ris sapirispirodac, mxolod gzis 

uflebis SeTanxmebis SemTxvevaSi (gamosayenebeli farTobis dakon-

kretebis gareSe), uflebamosil pirs ekisreba balaxis safaris maqsi-

malurad dazogvis valdebuleba da am mizniT gzis Semokleba.39

daqvemdebarebuli miwis nakveTis mesakuTrem unda iTminos yvela 

is Tanmdevi uaryofiTi Sedegi, rac aucileblobis ZaliT Tan sdevs 

servitutis gamoyenebas.40

248 II muxlidan warmomdgari interesebis gafrTxilebis valde-

buleba uflebamosil pirs ekisreba SeuzRudavad, Tu sargeblobis 

is formebi, romelTa Sorisac man unda gaakeTos arCevani, misTvis 

Tanabrad xelsayrelia. unda ixelmZRvanelos Tu ara uflebamosilma 

pirma sargeblobis formis arCevisas sakuTari interesebis sazianod, 

umeteswilad, daqvemdebarebuli miwis nakveTis mesakuTris interese-

biT, damokidebulia konkretuli SemTxvevis Taviseburebebze da sapi-

rispiro interesTa awon-dawonaze.41 magaliTad, gzis uflebis SemTx-

vevaSi, uflebamosilma pirma unda iTminos misi gadaketva alayafiT, 

Tu mas Sesabamis gasaRebebs aZleven;42 Tevzaobis uflebis miniWebis 

SemTxvevaSi, xelovnur wyalsacavSi banaoba mxolod maSin aris ga-

moricxuli, Tu es mniSvnelovnad arTulebs TevzWeras;43 ris sapiri-

spirodac, dauSvebelia Tavdapirvelad, SezRudvis gareSe, dadgeni-

li Tevzaobis uflebis mogvianebiT mxolod piradi moxmarebisaTvis 

TevzWeris uflebad gardaqmnis moTxovna, 248 II muxlis safuZvelze.44 

iseve, rogorc uflebamosili piris mier mesakuTris interesebis 

gafrTxilebis valdebuleba ar aniWebs am mesakuTres uflebas, sivr-

cobrivi SezRudvis gareSe dadgenili servitutis gamoyenebis sfero 

mogvianebiT nakveTis konkretuli nawiliT SemosazRvros da ufleb-

amosil pirs nakveTis darCenil nawilTan misasvleli gadauketos.45

2. servitutis upiratesoba mesakuTris mier nivTiT sargeblobisas

miuxedavad datvirTuli nakveTis mesakuTris interesebis gaf-

rTxilebis valdebulebisa, servituts mainc upiratesoba eniWeba 

37 BGH NJW 1965, 2398.
38 OLG Karlsruhe NJW-RR 2014, 1233.
39 Sdr.BGH BB 1965, 1125.
40 BGH NJW 1965, 2398; BGH WM 1967, 584. 
41 zoiZe, qarTuli sanivTo samarTali,2003, 261; BGH NJW-RR 2015, 786.
42  BGH NJW-RR 2015, 786; BGH BeckRS 1959, 31204909; OLG Frankfurt NJW-RR 1986, 763; OLG Karlsruhe 

NJW-RR 1991, 785.
43 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1020, Rn. 6.
44 iqve.
45 OLG Koblenz NJW-RR 2014, 403.
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mesakuTris mier sakuTari nivTiT sargeblobisas.46 interesebis gaf-

rTxilebis valdebuleba ar unda gaxdes mizezi uflebamosili piris 

mier sakuTari uflebis gamoyenebaze nawilobriv uaris Tqmisa.47

3. valdebulebis darRveva

248 II muxlidan warmomdgari valdebulebis darRvevis SemTxveva-

Si, daqvemdebarebuli miwis nakveTis mesakuTres eniWeba negatoruli 

moTxovna 172 II muxlis mixedviT gabatonebuli nakveTis mesakuTris 

winaaRmdeg, maSinac ki, rodesac konkretuli valdebulebis darRveva 

am meore nakveTis damqiravebelma gamoiwvia.48 valdebulebis braleu-

li darRvevis SemTxvevaSi daqvemdebarebuli nakveTis mesakuTres aqvs 

zianis anazRaurebis moTxovna 992, 997 da 394 I muxlebis Sesabamisad.49

46 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1020, Rn. 3.
47 BGH NJW 1960, 673.
48 BGH NJW 1967, 246.
49  xecuriani, sk-is komentari, wigni II, 1999, mux. 248, gv. 188. 188. Herrler, in Palandt BGB 

Kommentar, 73. Aufl ., 2014, § 1020, Rn. 1.
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muxli 249. nagebobis movlis valdebuleba

Tu servitutis saTanadod ganxorcieleba moicavs datvirTul miwis 

nakveTze mdebare nagebobasac, maSin uflebamosil pirs ekisreba am na-

gebobis saTanadod movlis valdebuleba. amave dros, mxareebi SeiZleba 

SeTanxmdnen, rom nagebobis movlis valdebuleba daekisros datvirTu-

li miwis nakveTis mesakuTres, Tu amas moiTxovs uflebamosili piris 

interesebi.

I. zogadi debulebebi ........................................................................ 297

II. gabatonebuli nakveTis mesakuTris mier nagebobis movla ....... 297

1. nageboba .................................................................................... 297

2. sargebloba ............................................................................... 298

3. `saTanadod~ movlis valdebuleba......................................... 298

4. valdebulebis darRveva ......................................................... 299

III. daqvemdebarebuli nakveTis mesakuTris mier nagebobis 

    movla ............................................................................................ 299

I. zogadi debulebebi

Tu datvirTul miwis nakveTze servitutiT sargeblobisaTvis 

ganTavsebulia Sesabamisi nageboba, misi movlisa da SenarCunebis 

valdebuleba, pirvel rigSi, ekisreba gabatonebuli miwis nakveTis 

mesakuTres, rogorc uflebamosil pirs (249 1). es kanonismieri val-

debulebaa da, Sesabamisad, registrirebauunaroa.1 amis sapirispirod, 

daqvemdebarebuli miwis nakveTis mesakuTres ar ekisreba movlis val-

debuleba damatebiTi Sesrulebis valdebulebis formiT (Sdr. po-

zitiuri qmedebis ganxorcielebis davaldebulebis, rogorc servi-

tutis dauSvebeli Sinaarsis Taobaze mux. 247, 24-e veli), Tumca mas 

es valdebuleba SeiZleba daekisros mxareTa SeTanxmebis SemTxvevaSi, 

uflebamosili piris interesebidan gamomdinare (249 2).2

II. gabatonebuli nakveTis mesakuTris mier nagebobis movla

1. nageboba

249 1 muxlis gamoyenebis pirveli winapirobaa datvirTul miwis 

nakveTze nagebobis arseboba.3 nagebobaSi moiazreba miwis nakveTisagan 

gamijvnadi, adamianis xeliT Seqmnili xelovnuri konstruqcia, ro-

melic miwis nakveTiT sargeblobas emsaxureba. nageboba nawilobriv 

mainc unda ebjinebodes daqvemdebarebul miwis nakveTs, magaliTad: 

1 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1020, Rn. 8.
2 xecuriani, sk-is komentari, wigni II, 1999, mux. 249, gv. 189.

3 iqve.

1
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3

4

jebirebiani gza,4 miwis qveviT an miwis zeviT ganlagebuli momara-

gebis da sxva msgavsi sistemebi _ eleqtromomaragebis sistema, saka-

nalizacio mili, wylis arxi.5 gamomdinare iqidan, rom 249 1 muxlSi 

mocemuli nagebobis cneba ar aris identuri samSeneblo nagebobisa, 

igi moicavs aseve mcenareebs (mag., xeebi da buCqebi),6 qaris turbinasa 

Tu mzis panels (damoukideblad imisa, Tu vin aris maTi mesakuTre).7

2. sargebloba

gabatonebuli miwis nakveTis mesakuTre realurad unda sargeb-

lobdes daqvemdebarebul nakveTze ganlagebuli nagebobiT.8 sargeb-

lobis mxolod samarTlebrivi SesaZlebloba sakmarisi ar aris.9 ar 

aris aucilebeli, is mis sakuTrebaSi iyos.10 249 1 muxli gamoiyeneba 

im SemTxvevaSic, rodesac nagebobiT sargeblobs gabatonebuli miwis 

nakveTis mesakuTris garda, aseve daqvemdebarebuli nakveTis mesaku-

Tre,11 Tumca es Tanasargebloba unda aisaxos movlis xarjebis gana-

wilebaze (ix. qveviT).

3. `saTanadod~ movlis valdebuleba

249 1 muxlis mixedviT, gabatonebuli miwis nakveTis mesakuTres 

ekisreba nagebobis SenarCunebis ara absoluturi valdebuleba, ara-

med mxolod `saTanadod~ movlis valdebuleba. SenarCunebis zogadi 

valdebuleba, aRdgena da ganaxleba uflebamosil pirs mxolod maSin 

ekisreba, rodesac es aucilebelia daqvemdebarebuli nakveTis mesa-

kuTris interesebis dasacavad, raTa mas hqondes Tavisi nivTis adek-

vaturad gamoyenebis SesaZlebloba,12 rac moicavs aseve nagebobis ga-

regani iersaxis SenarCunebasac.13 es valdebuleba uflebamosil pirs 

ekisreba damoukideblad imisa, moxda Tu ara nivTis mdgomareobis 

gauareseba misi braliT.14 nagebobis modernizeba, ekonomikuri da te-

qnikuri progresis Sesabamisad, dasaSvebia da gamonaklisis saxiT sa-

valdebuloc ki SeiZleba gaxdes.15 imisiebi, rogoric aris xmauri da 

4 BayObLGZ 1990, 10.
5 RGZ 79, 379
6 BGH DNotZ 2014, 925; BGH NJW 2014, 3781. 
7 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1020, Rn. 8.
8 Herrler, in Palandt BGB Kommentar, 73. Aufl . 2014, § 1020, Rn. 3; BGH NJW 2011, 1352.
9 BGH NJW 2011, 1352.
10  zoiZe, qarTuli sanivTo samarTali, 2003, gv. 268; Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 

1020, Rn. 9; Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1021, Rn. 10.
11 BGH NJW 2005, 894; Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1020, Rn. 9.
12 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1020, Rn. 10.
13 BGH NJW 2005, 897.
14 RGZ 131, 176.
15 Stürner, in Soergel BGB, 13. Aufl ., 2001, § 1020, Rn. 6.
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suni, ar unda aWarbebdes 175-e muxliT daSvebul zRvars.16

Tu datvirTuli miwis nakveTis mesakuTre ar aris nagebobiT Tana-

mosargeble, movlis xarjebi srulad ekisreba uflebamosil pirs. 

sapirispiro SemTxvevaSi, rodesac nagebobiT sargeblobs aseve dat-

virTuli nakveTis mesakuTre, maSin, saeWvoobisas, 954, 960 muxlebis 

analogiiT, maT Tanabrad ekisrebaT xarjebis gaReba.17

249 1 muxlidan ar gamomdinareobs datvirTuli nakveTis mesakuT-

ris valdebuleba, uzrunvelyos uflebamosili piris mier nagebobiT 

sargeblobis SesaZlebloba.

4. valdebulebis darRveva

nagebobis saTanadod movlis valdebulebis darRvevis SemTxvevaSi 

mesakuTres eniWeba negatoruli moTxovna 172 II muxlis mixedviT; mo-

vlis xarjebis sakuTari qonebidan gaRebis SemTxvevaSi _ am xarjebis 

anazRaurebis moTxovna 969, 973-e muxlebis mixedviT; da valdebule-

bis Sesrulebis moTxovnis ufleba _ 249 1 muxlis Sesabamisad.18

III. daqvemdebarebuli nakveTis mesakuTris mier nagebobis movla

249 2 muxlis mixedviT, dasaSvebia, am danawesis pirvel winadadeba-

Si xsenebuli nagebobis (ix. nagebobis cnebasTan dakavSirebiT zemoT, 

me-2 veli) saTanado movlis valdebuleba, mxareTa SeTanxmebiT, daq-

vemdebarebuli nakveTis mesakuTres daekisros. am SemTxvevaSi es misi 

damatebiTi Sesrulebis valdebulebaa, raze SeTanxmebac servitutis 

farglebSi, gamonaklisis saxiT,19 dasaSvebadaa cnobili (ix. mux. 247, 

24-e veli). es danawesi iTvaliswinebs ara movlis valdebulebis kon-

kretul Sinaarss, aramed mxareTa mier am Sinaarsis SeTanxmebis Sesa-

Zleblobas servitutis kanonismieri valdebulebiTi urTierTobis 

farglebSi.20

movlis valdebulebis Sinaarsis gansazRvra mxareTa SeTanxmebiT 

dasaSvebia uflebamosili piris interesebidan gamomdinare. SesaZle-

belia misi farglebis SemosazRvra xelSekrulebiT. amgvari Semosaz-

Rvris gareSe datvirTuli nakveTis mesakuTre movalea, SeinarCunos 

nageboba gamarTul mdgomareobaSi, rac SeiZleba gulisxmobdes aseve 

misi ganaxlebis, gaumjobesebis an aRdgenis samuSaoTa Catarebas im 

farglebSi, rac aucilebelia uflebamosili piris mier servitutiT 

sargeblobis SesaZleblobis uzrunvelsayofad.21 manamde ararsebuli 

16 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1020, Rn. 12.
17 BGH NJW 2005, 894.
18 Joost, in MüKo BGB, 6. Aufl ., 2013, § 1020, Rn. 12; Stürner, in Soergel BGB, 13. Aufl ., 2001, § 1020, Rn. 7. 
19 xecuriani, sk-is komentari, wigni II, 1999, mux. 249, gv. 189.

20 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1021, Rn. 1.
21 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1021, Rn. 4; Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1021, Rn. 4.
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nagebobis aRmarTva scdeba movlis valdebulebis farglebs da ver 

gaxdeba 249 2 muxliT gaTvaliswinebuli SeTanxmebis sagani,22 iseve 

rogorc nagebobis dazRveva samoqalaqo pasuxismgeblobisagan.23 rac 

Seexeba nagebobis garegan iersaxes, misi SenarCunebis valdebuleba 

damokidebulia uflebamosili piris amasTan dakavSirebul interes-

ze. zogadad, iseTi nagebobebi, rogorebicaa: Robe, WiSkari da a. S., 

unda SenarCundes jerovan mdgomareobaSi, Semogarenis gaTvaliswi-

nebiT.24 

movlis valdebuleba SeiZleba gamoixatos mxolod amisaTvis au-

cilebeli xarjebis gadaxdis kisrebiT datvirTuli miwis nakveTis 

mesakuTris mxridan, maSin, rodesac nivTs faqtobrivad uflebamo-

sili piri uvlis.25 movlis valdebuleba qarwyldeba mas Semdeg, rac 

uflebamosili piri uars ityvis nagebobaze da aRar ainteresebs misi 

gamarTul mdgomareobaSi SenarCuneba.26 amis sapirispirod, nagebobis 

dereliqcia (190 II) valdebul pirs ar aTavisuflebs movlis valde-

bulebisagan, garda im SemTxvevisa, rodesac is, amavdroulad, dat-

virTul miwis nakveTze ambobs uars (184).27

22 RGZ 131, 176.
23 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1021, Rn. 4.
24 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1021, Rn. 4.
25 KG NJW 1970, 1686.
26 Mohr, iqve, Rn. 5.
27 iqve 5.
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muxli 250. miwis nakveTis gayofis Sedegebi

Tu uflebamosili piris miwis nakveTi gaiyofa, maSin servituti 

gagrZeldeba TiToeul nakveTze cal-calke. am dros servitutis gamo-

yeneba dasaSvebia mxolod im pirobiT, rom es ar gaauaresebs datvirTu-

li miwis nakveTis mesakuTris mdgomareobas.

I. zogadi debulebebi ........................................................................ 301

II. nakveTis gayofa ............................................................................. 301

III. servitutis gagrZeleba TiToeul nakveTze  ............................ 301

1. zogadi wesi .............................................................................. 301

2. gamonaklisi .............................................................................. 302

IV. servitutis gamoyenebis SezRudva, 250 2 .................................. 302

V. movlis valdebuleba .................................................................... 303

VI. gabatonebuli miwis nakveTis gafarToeba ................................. 304

I. zogadi debulebebi

es danawesi iTvaliswinebs, servitutiT datvirTvis miuxedavad, 

miwis nakveTis gayofis SesaZleblobas da awesrigebs servitutis sa-

marTlebriv beds am gayofis Semdeg. servituti grZeldeba TiToeul 

nakveTze cal-calke, Tumca maTi gamoyeneba dasaSvebia mxolod maSin, 

Tu es ar auaresebs datvirTuli miwis nakveTis mesakuTris mdgoma-

reobas.1 amgvarad, es norma miznad isaxavs gabatonebuli nakveTisaT-

vis miniWebuli upiratesobis SenarCunebas Sesabamis farglebSi da, 

amavdroulad, daqvemdebarebuli nakveTisaTvis uaryofiTi Sedegebis 

maqsimalurad Tavidan acilebas.

II. nakveTis gayofa

250-e muxlis gamoyenebis winapirobaa erTiani nakveTis, romlis 

sasargeblodac aris dadgenili servituti, realuri gayofa. gayofis 

Sedegad unda warmoiSvas ori, sajaro reestrSi erTmaneTisagan da-

moukideblad registrirebuli miwis nakveTi.

III. servitutis gagrZeleba TiToeul nakveTze

1. zogadi wesi

250 1 muxli Seicavs princips, romlis mixedviTac servituti 

grZeldeba gayofili miwis nakveTis nawilebze, Tumca dakonkrete-

buli ar aris, Tu ra formiT agrZelebs servituti arsebobas: erTi 

mxriv, SesaZlebelia, saxeze iyos isev erTiani servituti datvirTu-

1 xecuriani, sk-is komentari, wigni II, 1999, mux. 250, gv. 189 da Semdg.

1
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4

5

li miwis nakveTis mesakuTris poziciidan da gabatonebuli miwis nak-

veTis mesakuTreebisaTvis servituti iyos saziaro ufleba, 953-e da 

momdevno muxlebis mixedviT,2 an saerTo uflebamosilebis sagani, 455-

e da momdevno muxlebis mixedviT.3 Tumca ufro damajerebelia ram-

denime servitutis arsebobis daSveba, rac niSnavs imas, rom TiToeu-

li gayofili miwis nakveTis sasargeblod arsebobs damoukidebeli 

servituti, xolo daqvemdebarebuli miwis nakveTisaTvis izrdeba misi 

damtvirTavi servitutebis raodenoba.4 garda imisa, rom es gadawy-

veta yvelaze axlos dgas 250 1 muxlis sityvasityviT gagebasTan, mas-

Si mocemuli danawesis amgvari ganmartebis sasargeblod metyvelebs 

mis meore winadadebaSi gaTvaliswinebuli konkurencia damoukidebe-

li servitutebis gamoyenebisas. miuxedavad imisa, rom gayofisa da 

damoukidebeli servitutebis warmoSobis Semdeg reestrSi mainc mxo-

lod erTi servitutia registrirebuli, is unda gavigoT rogorc 

krebsiTi dasaxeleba or (an met) damoukidebel uflebad gaxleCili 

sanivTo uflebisa. TiToeuli am servitutTagan SeiZleba gauqmdes 

damoukideblad, gabatonebuli da daqvemdebarebuli miwis nakveTe-

bis mesakuTreebs Soris SeTanxmebiT.5 marTalia, gabatonebuli miwis 

nakveTis gayofa daqvemdebarebuli miwis nakveTis reestris grafidan 

ar ikiTxeba, Tumca Zveli registracia moqmedebs gayofili nakveTebis 

mesakuTreebis sasargeblod _ reestris Canaweri ar iTvleba aras-

worad, rac gamoricxavs dautvirTavi sakuTrebis keTilsindisierad 

mopovebas.6

2. gamonaklisi

gamonaklisi zogadi wesidan, romlis mixedviTac servituti nar-

Cundeba gabatonebuli nakveTis TiToeuli ganayofis sasargeblod, 

unda daiSvas im SemTxvevaSi, rodesac servituti mxolod erT ganay-

ofs aniWebs upiratesobas. im nakveTis sasargeblod, romelsac is 

upiratesobas ar aniWebs, servituti aRar agrZelebs arsebobas (248 I). 

IV. servitutis gamoyenebis SezRudva, 250 2

miuxedavad imisa, rom gabatonebuli nakveTis gayofis Semdeg 

yvela ganayofis sasargeblod ZalaSi rCeba damoukidebeli servitu-

ti, maTi gamoyenebis ufleba izRudeba im SemTxvevaSi, Tu auaresebs 

datvirTuli miwis nakveTis mdgomareobas (250 2). es SezRudva Tavi-

danvea axalwarmoSobili servitutis Sinaarsis nawili, romelic exe-

2 Stürner, in Soergel BGB, 13. Aufl ., 2001, § 1025, Rn. 1.
3 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1025, Rn. 2.
4 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1025, Rn. 3.
5 iqve.
6 BGH MiƩ BayNot 2008, 217.
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ba gabatonebuli da daqvemdebarebuli miwis nakveTebis mesakuTreebs 

Soris urTierTobas da rac registrirebaunarainia, rogorc servi-

tutis Sinaarsis dakonkreteba.7

daqvemdebarebuli nakveTis mdgomareobis gauareseba gayofis Se-

degad yvelaze savaraudoa sargeblobis servitutebis (ix. mux. 247, 

28-e veli) SemTxvevaSi, Tumca misi gamowveva aseve SeuZlia Tavdacvi-

Ti moTxovnebis amkrZalav servitutebsac (ix. mux. 247, 44-e veli), ro-

desac imisiebi, romelTa Tmenis valdebulebac akisria datvirTuli 

nakveTis mesakuTres, gayofis Sedegad sagrZnoblad izrdeba. moqme-

debis amkrZalavi servitutis SemTxvevaSi (ix. mux. 247, 35-e veli) ze-

moT xsenebuli gauareseba gamoricxulia, radgan moqmedebis ganxor-

cielebis _ magaliTad, mSeneblobis an gansazRvruli produqtebis 

gayidvis _ akrZalvis farglebi ar icvleba imis mixedviT, es valde-

buleba erTi Tu ramdenime piris winaSea nakisri.8

gauaresebisagan Tavis dacva mesakuTres SeuZlia 172 II muxlis mi-

xedviT. moTxovna mimarTulia am gauaresebis gamomwvevi uflebamosi-

li piris winaaRmdeg.9

250 2 muxli Seicavs mxolod daqvemdebarebuli nakveTebis mesaku-

TrisTvis sasargeblo ganmartebis wess.10 mxareebs SeuZliaT, gaiTva-

liswinon gansxvavebuli daTqma servitutis dadgenisas an mogviane-

biT, 247 I 2, 183 muxlebis mixedviT.11

V. movlis valdebuleba

Tu erTiani gabatonebuli miwis nakveTis mesakuTres evalebo-

da daqvemdebarebul nakveTze ganlagebuli nagebobis movla, 249 1 

muxlis mixedviT, maSin es valdebuleba ekisrebaT gayofis Sedegad 

warmoqmnili miwis nakveTis mesakuTreebs, risTvisac isini pasuxs 

ageben rogorc solidaruli movaleebi, 463-e da momdevno muxlebis 

mixedviT.12 Tu servituti qarwyldeba axalwarmoqmnil nakveTTagan 

romelimeze, maSin misi mesakuTrec Tavisufldeba zemoxsenebuli mo-

vlis valdebulebisgan.13

gabatonebuli nakveTis gayofamde movlis valdebulebis daqvemde-

barebuli nakveTis mesakuTrisaTvis gadakisrebis SemTxvevaSi, 249 2 

muxlis mixedviT, mas es valdebuleba ekisreba TiToeuli uflebamo-

sili piris winaSe.14

7 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1025, Rn. 3.
8 BGH NJW 1965, 2398.
9 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1025, Rn. 3. 
10 Westermann/Gursky/Eickmann, Sachenrecht, 8. Aufl ., 2011, § 121, Rn. 17.
11 Mohr, iqve.
12 Wegmann, iqve.
13  Mohr, iqve, Rn. 5; Herrler, in Palandt BGB Kommentar, 73. Aufl ., 2014, § 1025, Rn. 2.
14 Wegmann, iqve, Rn. 6.

6

7

8

9
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VI. gabatonebuli miwis nakveTis gafarToeba

250-e muxli awesrigebs mxolod gabatonebuli miwis nakveTis gay-

ofis SemTxvevas da ar exeba mis gafarToebas sxva nakveTTan SeerTe-

bis gziT. erTi mosazrebis15 mixedviT, am gafarToebis SemTxvevaSi 

gabatonebulad iTvleba mTliani (SeerTebis Sedegad gazrdili) mi-

wis nakveTi, Tumca servitutis gamoyenebis ufleba SemosazRvrulia 

Tavdapirveli gabatonebuli miwis nakveTis farTobiT. es mosazreba 

samarTlianad aris gakritikebuli: daqvemdebarebuli nakveTis mdgo-

mareobis gauareseba, rasac krZalavs 250 2 muxli, avtomaturad ar 

gvaqvs saxeze gabatonebul nakveTTan sxva nakveTis Serwymisas,16 ris 

gamoc servitutis gamoyenebis uflebis upirobo sivrcobrivi Se-

mosazRvra aramizanSewonilia. aq gasaTvaliswinebelia konkretuli 

SemTxvevis Taviseburebebi, ra SemTxvevaSic ZalaSi rCeba 250 2 muxli.

15 BayObLG Rpfl eger 1974, 148.
16 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1025, Rn. 7.

10
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muxli 251. gayofis Sedegad servitutisagan Tavisufali nawili

Tu datvirTuli miwis nakveTi gaiyo da servituti mxolod erT na-

wilze vrceldeboda, maSin gayofis Semdegac miwis nakveTis is nawili, 

romelzec ar iyo servituti, misgan Tavisufali darCeba.

I. zogadi debulebebi ........................................................................ 305

II. servitutis gavrceleba miwis nakveTis mxolod erT nawilze .....305

III. servitutis Sewyveta .................................................................... 306

I. zogadi debulebebi

251-e muxli exeba ara gabatonebuli, rac 250-e muxlSia mowesri-

gebuli, aramed datvirTuli miwis nakveTis gayofas.1 iseve, rogorc 

gabatonebuli miwis nakveTis gayofis SemTxvevaSi, daqvemdebarebulis 

gayofamac ar unda gamoiwvios servitutis materialuri Sinaarsis ga-

farToeba.2 gansxvavebiT 250-e muxlis SemTxvevisagan (ix. mux. 250, me-3 

veli) datvirTuli nakveTis gayofa iwvevs ara ramdenime urTierT-

damokidebuli servitutis warmoSobas, aramed ZalaSi rCeba erTiani 

servituti gayofili nakveTebisaTvis.3 

mTliani miwis nakveTis servitutiT datvirTvis SemTxvevaSi am 

uflebis gamoyeneba SeiZleba dasaSvebi iyos mxolod mis erT nawil-

ze, Tu es gamoyenebis SezRudva servitutis (garigebiT SeTanxmebul) 

Sinaarsad iqca. SezRudva ZalaSi rCeba datvirTuli nakveTis gay-

ofisas, ris gamoc servituti mxolod miwis nakveTis erT-erT (ga-

moyofil) nawilze narCundeba.4 251-e muxlis mixedviT, im ganayofze, 

romelzec servitutis gamoyeneba Tavidanve dauSvebeli iyo, gayofis 

Semdeg servituti saerTod unda gaqarwyldes. marTalia, servitu-

tis es nawilobrivi gaqarwyleba uflebamosili piris samarTlebriv 

poziciebs auaresebs, Tumca igi kanonmdeblis mier Segnebulad daS-

vebuli samarTlebrivi Sedegia.5

II. servitutis gavrceleba miwis nakveTis mxolod erT nawilze

daqvemdebarebuli miwis nakveTis gayofa dasaSvebia uflebamosili 

piris Tanxmobis gareSe,6 iseve, rogorc aucilebeli ar aris, mas Tan 

sdevdes mesakuTris cvlileba. gamomdinare iqidan, rom 251-e muxlis 

mizani ar iyo servitutis Sinaarsobrivi daviwroeba, ganayofi nak-

veTis am uflebrivi tvirTisagan gaTavisuflebisaTvis aucilebelia 

1 xecuriani, sk-is komentari, wigni II, 1999, mux. 251, gv. 190.

2 Westermann/Gursky/Eickmann, Sachenrecht, 8. Aufl ., 2011, § 121, Rn. 16.
3 iqve.
4 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 272.

5  Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1026, Rn. 1; Westermann/Gursky/Eickmann, iqve; KG NJW 1969, 470.
6 KG NJW 1969, 470.

1

2

3
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4

5

am nawilze Tvidanve (gayofamde) dauSvebeli yofiliyo servitutis 

gamoyeneba. gamoyenebis es SezRudva saxezea im SemTxvevaSi, rodesac 

uflebamosili piri, servitutis xasiaTidan an mxareTa SeTanxmebidan 

gamomdinare, moklebulia nivTis konkretuli nawiliT sargeblobis 

SesaZleblobas.7 amis sapirispirod, 251-e muxli ar gamoiyeneba im 

SemTxvevaSi, rodesac servitutis gamoyenebis sfero, faqtobrivad, 

nivTis mxolod erTi nawiliTaa SemosazRvruli, Tumca uflebamosil 

pirs ufleba aqvs, garemoebaTa samomavlo cvlilebis SemTxvevaSi, 

servituti gaavrcelos nakveTis sxva nawilebzec, maSinac ki, rodes-

ac es samomavlo cvlileba srulebiT ar ivaraudeba.8 Sesabamisad, 

gayofis Sedegad servituti wydeba mxolod im gamoyofili nawilis 

mimarT, romelzec servitutis gamoyeneba Tavidanve samarTlebrivad 

(da ara mxolod faqtobrivad) iyo SeuZlebeli.9

am principis Tanaxmad, 251-e muxlis mixedviT, servituti wyde-

ba im SemTxvevaSi, rodesac, magaliTad: wylis miRebis ufleba kon-

kretuli wyaroTia Semofargluli,10 mSeneblobis SezRudvis ufleba 

mxolod konkretul mSeneblobas exeba,11 xolo wiaRiseulis mopoveba 

konkretul maRaros.12 amis sapirispirod, 251-e muxli ar moqmedebs im 

SemTxvevaSi, rodesac trasis gayvanis uflebis sivrcobrivi fargle-

bi SeTanxmebiT zustad ar aris gansazRvruli, maSinac ki, rodes-

ac am uflebis gamoyeneba samomavlod naklebsavaraudoa;13 aseve, im 

SemTxvevaSi, rodesac wiaRiseulis mopovebis, an saZovris ufleba, 

faqtobrivad, nakveTis erTi nawiliTaa SemosazRvruli, Tumca misi 

ganxorcieleba TavisTavad nebismier sxva monakveTzea SesaZlebeli,14 

damoukideblad imisa, arsebobs Tu ara uflebis am sxva monakveTze 

ganxorcielebis xelSemSleli faqtobrivi garemoebebi, rogorebicaa: 

tyis safari an samSeneblo nagebobebi.15

III. servitutis Sewyveta

miwis nakveTis im ganayofze, romelzec servitutis gamoyeneba ma-

namdec dauSvebeli iyo, gayofis Semdeg servituti wydeba kanonis Za-

liT.16 uflebis mitoveba 184-e muxlis mixedviT zedmetia.17 servitu-

tis Sewyvetis Semdeg reestris Canaweri arasworad iTvleba da unda 

7 KG NJW 1969, 470; OLG München NJW-RR 2010, 1025; Stürner, in Soergel BGB, 13. Aufl ., 2001, § 1026, Rn. 3.
8 KG NJW 1969, 470; iqve.
9 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1026, Rn. 3
10  zoiZe, qarTuli sanivTo samarTali, 2003, gv. 272; Mohr, iqve Rn. 3
11 Stürner, iqve.
12 Mohr, iqve.
13 iqve.
14 BayObLGZ 1954, 294.
15 Mohr, iqve.
16 BGH NJW 1984, 2157
17 Bö  cher, Die Entwicklung des Grundbuch- und Grundstücksrechts bis Juni 2014, NJW 2014, S. 2765.
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gaswordes uflebamosili piris (datvirTuli miwis nakveTis mesaku-

Tris) gancxadebis safuZvelze _ servitutisagan Tavisufal (gamoyo-

fil) miwis nakveTs unda Camoeweros es ufleba da igi mxolod meore 

nakveTze daregistrirdes.18 registracias Tan unda erTodes 251-e 

muxlis faqtobrivi winapirobebis damadasturebeli dokumentacia, 

romelic daamowmebs, rom servitutisagan gasaTavisuflebel ganay-

ofze servituti gayofamdec ar vrceldeboda, Tuki es calsaxad ar 

ikiTxeba Tavad reestridan.19

18 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1026, Rn. 6.
19  Sdr, detalurad Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1026, Rn. 4 da iq miTiTebuli 

literatura.
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muxli 252. uflebamosili piris uflebebis dacva

Tu uflebamosil pirs xeli SeeSleba Tavisi uflebis ganxorciele-

baSi, maSin amis Tavidan asacileblad mas igive uflebebi aqvs, rac ke-

Tilsindisier mflobels.

I. zogadi debulebebi ........................................................................ 308

II. uflebamosili piris moTxovnebi................................................. 309

1. xelSeSlis aRkveTisa da misgan Tavis Sekavebis moTxovna .. 309

a) gangrZobadi an ganmeorebadi xelSeSla ............................ 309

b) moTxovnis mflobeli .......................................................... 310

g) moTxovnis adresati ............................................................ 310

d) marTlwinaaRmdegoba .......................................................... 311

2. mflobelobis dabrunebis, sargeblisa da danaxarjebis

   anazRaurebis moTxovna ........................................................... 311

3. zianis anazRaurebis moTxovnebi ............................................ 312

III. datvirTuli miwis nakveTis mesakuTris uflebebi ................... 312

I. zogadi debulebebi

252-e muxli icavs gabatonebuli miwis nakveTis mesakuTris mier 

servitutiT sargeblobis uflebas. servitutis samarTali ar iTva-

liswinebs datvirTuli nakveTis mesakuTris dasacavad specialur 

danawess im SemTxvevisaTvis, rodesac uflebamosili piri scdeba Ta-

visi uflebamosilebis farglebs; am SemTxvevaSi moqmedebs mesaku-

Tris dacvis zogadi wesebi. uflebamosili pirisaTvis servitutis 

ganxorcielebaSi xelis SeSlisas 252-e muxli aniWebs mas im moTxo-

vnebs, rac aqvs keTilsindisier mflobels xelSemSleli piris wi-

naaRmdeg, anu uTiTebs mas 161-e muxlze. 161-e muxli ki, Tavis mxriv, 

Seicavs miTiTebas mesakuTris negatorul moTxovnaze 172 II muxlis 

mixedviT (161 1), da zianis anazRaurebis moTxovnas (161 2, 3).1

rogorc es 252-e muxlis formulirebidan (`xeli SeeSala Tavi-

si uflebis ganxorcielebaSi~) ikiTxeba, kanonmdebelma saWirod ar 

CaTvala uflebamosili pirisaTvis mflobelobis dacvis uflebis 

(172 I, 163, 164 an 160) miniWeba, gamomdinare iqidan, rom servituti, 

Cveulebriv, dakavSirebuli ar aris datvirTuli nivTis flobasTan.2 

es gadawyveta arasworia da emyareba mflobelobis (da misi dacvis 

meqanizmebis) mniSvnelobis verSecnobas servitutiT sargeblobisas.3 

magaliTad, sargeblobis servitutis SemTxvevaSi uflebamosili pi-

ris mier datvirTuli sagnis floba aris wesi da ara gamonaklisi. am 

1  xecuriani, sk-is  komentari, wigni II, mux. 252, gv. 191; saqarTvelos uzenaesi sasamarTlos 

2011 wlis 14 ivnisis  # as-73-63-2011 ganCineba.

2 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1027, Rn. 1.
3 iqve.

1

2
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3

4

5

dros mas  miwis im nawilze, romelsac is iyenebs servitutis safuZ-

velze, gansakuTrebiT ki nagebobebze 249-e muxlis gagebiT,  Cveule-

briv, aqvs pirdapiri mflobeloba, erTpirovnuli (155 V) an Tanam-

flobelobis (155 IV) formiT.4 gamomdinare aqedan, `xelSeSla~ 252-e 

muxlis gagebiT farTod unda ganimartos da 268-e muxlis msgavsad 

moicvas mflobelobis xelyofis SemTxvevebic, ra drosac uflebamo-

sil pirs, romlis uflebamosilebac moicavda datvirTuli nakveTisa 

da/an masze ganlagebuli nagebobis flobas, unda mieniWos 160, 172 I, 

163, 164-e muxlebiT gaTvaliswinebuli moTxovnebi.5

garda amisa, analogiiT unda iqnes gamoyenebuli samezoblo sa-

marTlis normebi (175-e da momdevno muxlebi).

II. uflebamosili piris moTxovnebi

1. xelSeSlis aRkveTisa da misgan Tavis Sekavebis moTxovna

uflebamosili piris negatoruli moTxovna (252, 161 1, 172 II) mi-

marTulia gangrZobadi (172 II 1) xelSeSlis aRkveTisaken da Semdgomi 

xelSeSlisagan Tavis Sekavebisaken (172 II 2). dasaSvebia Tavis Seka-

vebis moTxovniT sarCelis winmswrebad wardgena, rodesac (pirveli) 

xelSeSla calsaxad mosalodnelia.6 172 II muxliT gaTvaliswinebuli 

moTxovnis wardgenisaTvis sakmarisia obieqturi marTlwinaaRmdego-

ba. xelSemSleli piris brali ar aris am moTxovnis winapiroba.7 Tu 

mesakuTre ar unda gaxdes nakveTiT Tanamosargeble, am akrZalvis 

miuxedavad, misi mxridan Tanasargebloba ar CaiTvleba xelSeSlad 

252-e muxlis mixedviT, Tuki es Tanasargebloba ar aferxebs ufleb-

amosili piris mier sakuTari uflebis gamoyenebas.8

a) gangrZobadi an ganmeorebadi xelSeSla

servitutis ganxorcielebaSi xelSeSlaa misi marTlzomieri gamo-

yenebis nebismieri Semaferxebeli an gamomricxveli garemoebis Seqmna.9 

is saxezea yvela im SemTxvevaSi, rodesac xdeba am uflebis xelyofa 

an ganxorcielebis garTuleba, datvirTuli nakveTis an masze gan-

Tavsebuli nagebobis substanciaze zemoqmedebis an garigebismieri 

gankargvis meSveobiT.10 xelSeSla saxezea, magaliTad, mSeneblobis 

akrZalvis miuxedavad, Senobis aRmarTvis,11 gzis uflebis xelyofiT 

4 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1027, Rn. 1.
5 iqve.
6 BGH WM 1967, 582.
7 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1027, Rn. 2.
8 iqve.
9 BGH NJW 2014, 3781; BGH NJW 2011, 519. 
10 Mohr, iqve, Rn. 3.
11 RGZ 47, 356; BGH WM 1967, 582. 
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am gzis daviwroebis,12 am gzaze xis amosvlis,13 an wyliT sargeblobis 

servitutis SemTxvevaSi ijaris xelSekrulebis dadebiT, romlis sa-

fuZvelzec mesame pirs eniWeba nakveTze liTonis mopovebis ufleba.14 

servitutis ganxorcielebaSi xelSeSla saxezea aseve datvirTul nak-

veTze Sesvlis akrZalviT.15 servitutis uflebis sadavod qcevac unda 

CaiTvalos xelSeSlad 252-e muxlis gagebiT, gansakuTrebiT maSin, Tu 

mas Tan sdevs seriozuli muqara,16 Tumca amis sapirispirod, sasa-

marTlo procesze servitutis arsebobis uaryofa, zogadi principe-

bis Tanaxmad, xelSeSlad ar miiCneva,17 iseve, rogorc uflebis samoma-

vlo xelyofis molodini.18 xelSeSlis gangrZobadi xasiaTi, rogorc 

moTxovnis winapiroba, ganasxvavebs negatoruli aRkveTis moTxovnas 

bralze damokidebuli deliqturi (restituciuli) moTxovnisagan.19 

pirvel SemTxvevaSi aucilebelia, rom xelyofa ar iyos dasrule-

buli da xelyofis wyaro agrZelebdes arsebobas.20

b) moTxovnis mflobeli

252, 161 1, 172 II muxlebidan warmomdgari moTxovnis mflobelia 

uflebamosili piri, anu, rogorc wesi, servitutis mflobeli. Tanas-

akuTrebis SemTxvevaSi moTxovnis wardgena SeuZlia TiToeul Tanames-

akuTres (173 I 2).21 saerTo uflebamosilebis SemTxvevaSi (ix. mux. 247, 

me-14 veli) mesakuTreTa uflebamosileba ganisazRvreba 455-e muxlis 

mixedviT. Tu gabatonebuli miwis nakveTi, Tavis mxriv, datvirTulia 

sanivTo sargeblobis uflebiT, romelic moicavs aseve servitutsac 

mTeli Tavisi SinaarsiT, maSin am sargeblobis uflebis mflobelsac 

(mag., uzufruqtuari an meaRnage) aqvs negatoruli moTxovnis gamoye-

nebis uflebac.22 252, 161 1, 172 II muxlebidan warmomdgari ufleba ar 

eniWeba mxolod valdebulebiTsamarTlebrivi urTierTobis safuZ-

velze uflebamosil pirs (moijare, damqiravebeli).23

g) moTxovnis adresati

zemoT xsenebuli moTxovna mimarTulia xelSemSleli piris wi-

naaRmdeg, romelmac adekvatur-kauzaluri moqmedebiT an umoqme-

dobiT (miuxedavad imisa, rom ekisreboda moqmedebis valdebuleba) 

12 RGZ 126, 370; BGH NJW 1963, 807; BGH NJW 1964, 2016; OLG Karlsruhe NJW-RR 1990, 787.
13 BGH NJW 2014, 3781.
14 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1027, Rn. 3.
15 BGH, NJW 2011, 519.
16 Mohr, iqve.
17 BGH WM 1984, 821.
18 Mohr, iqve.
19 iqve.
20 BGH NJW 1958, 1580.
21 BGH NJW 1992, 1101.
22 Mohr, iqve, Rn. 4.
23 iqve.

6

7
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xelyo ufleba, maSin, rodesac hqonda samarTlebrivi da faqtobri-

vi SesaZlebloba xelSemSleli garemoebis aRkveTisa.24 xelSemSleli 

piri SeiZleba iyos datvirTuli nakveTis mesakuTre, an nebismieri 

sxva mesame piri.25 es moTxovna mesakuTris winaaRmdeg gamoiyeneba ase-

ve im SemTxvevaSi, rodesac is reagirebis gareSe tovebs mesame piris 

mxridan servitutis uflebis xelyofas.26 gaqiravebisa da ijariT ga-

cemis SemTxvevaSi xelSemSleli piri SeiZleba aRmoCndes, moijarisa 

da damqiraveblis garda, aseve mesakuTre, rogorc meijare an gam-

qiravebeli.27 Tumca mesakuTre ar CaiTvleba xelSemSlelad mxolod 

im garemoebis safuZvelze, rom man nakveTi mesame pirze gaasxvisa 

da unda hqonoda molodini imisa, rom es piri nakveTze servitutis 

ganxorcielebisaTvis xelSemSlel nagebobebs aRmarTavda.28

d) marTlwinaaRmdegoba

252, 161 1, 172 II muxlebiT gaTvaliswinebuli moTxovnis winapiro-

baa xelSeSlis marTlsawinaaRmdego xasiaTi. marTlwinaaRmdegoba ar 

aris saxeze, Tu uflebamosil pirs ekisreboda xelSeSlis Tmenis val-

debuleba.29 amgvari Tmenis valdebuleba SeiZleba gamomdinareobdes 

175 II muxlidan, Tu saqme exeba Cveulebrivi sargeblobiT gamowveul 

imisiebs. Tu uflebamosil pirs servitutis ganxorcielebaSi xeli 

SeeSala datvirTul miwis nakveTze samSeneblo nagebobis aRmarTvis 

gamo (mag., aucilebeli xdeba wylis arxis gadaweva), analogiiT ga-

moiyeneba 179-e muxli.30

2. mflobelobis dabrunebis, sargeblisa da danaxarjebis anazRaure-

bis moTxovna

germanul iuridiul literaturaSi gabatonebuli mosazrebis31 

Tanaxmad (ix. zemoT, me-2 veli), romlis gaziarebac qarTul samar-

TalSic mizanSewonili Cans, uflebamosil pirs unda hqondes mflo-

belobis dabrunebis, sargeblisa da danaxarjebis anazRaurebis 

moTxovnebi 252, 172 I, 160, 163, 164-e muxlebis mixedviT, Tu mas aqvs 

datvirTul miwis nakveTze an masze ganlagebul nagebobebze mflobe-

lobis ufleba. mflobelobis dabrunebis moTxovnebi konkurireben 

976 I 1, 982 muxlis Tanaxmad mflobelobis dabrunebis moTxovnasTan. 

sargeblisa da danaxarjebis anazRaurebis zogadi moTxovnebi 969-e 

da momdevno da 976-e da momdevno muxlebis mixedviT gamoiyeneba 

24 BGH NJW 2014, 3782; BGH WM 1966, 1302.
25 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 273.

26 BGH NJW 1992, 1101; Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1027, Rn. 5.
27 BGH WM 1966, 1302. 
28 BGH WM 1966, 1302.
29 Sdr. Wegmann, iqve, Rn. 6.
30 BGH NJW 1963, 808; BGH NJW 1964, 2017; BGH NJW 2008, 3124.  
31 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1027, Rn. 3.
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mxolod maSin, rodesac isini gamoricxuli ar aris 163-e da 164-e 

muxlebTan konkurenciis gamo.

3. zianis anazRaurebis moTxovnebi

uflebamosili piris zianis anazRaurebis moTxovna datvirTuli 

miwis nakveTis mesakuTris winaaRmdeg gamomdinareobs maT Soris war-

moSobili kanonismieri valdebulebiTi urTierTobidan warmomdgari 

gulisxmierebis valdebulebis braleuli darRvevidan (394 I da 395 I, 

396 muxlebi).32 uflebamosil pirs aqvs mesame pirebis winaaRmdegac 

zianis anazRaurebis moTxovna 252, 161 2, 3 muxlebis mixedviT, Tu is 

iyo servitutiT datvirTuli nivTis mflobeli. garda amisa, servi-

tuti, rogorc absoluturi sanivTo ufleba, xelyofisagan daculia 

992-e muxlis mixedviTac.33 am zianis anazRaurebis winapirobaa xelyo-

fa, romelic ukavSirdeba miwis nakveTs da gamoixateba servitutis 

uflebis ganxorcielebisas faqtobrivi an samarTlebrivi moqmedebiT 

xelSeSlaSi.34 amgvari xelyofa saxezea, magaliTad, miwisqveSa gayva-

nilobebis dazianebisas, romelTa gamoyenebasac mogvianebiT ufleb-

amosili piri apirebda.35

III. datvirTuli miwis nakveTis mesakuTris uflebebi

datvirTuli miwis nakveTis mesakuTres aqvs xelSeSlis aRkveTis 

an misgan Tavis Sekavebis moTxovnis ufleba 172 II muxlis mixedviT im 

SemTxvevaSi, rodesac uflebamosili piri servitutiT sargeblobisas 

scdeba Tavisi uflebis farglebs an ar asrulebs nagebobis movlis 

valdebulebas 249 I muxlis mixedviT.36 172 II muxlis mixedviT mesaku-

Tres SeuZlia, moiTxovos mxolod xelSeSlis aRkveTa, an misgan Ta-

vis Sekaveba. Tavdapirveli mdgomareobis aRdgenis moTxovnis ufleba 

mas ar gaaCnia.37 mas aseve ar SeuZlia, uflebamosilebis gadaWarbebis 

SemTxvevaSi moiTxovos servitutis gauqmeba.38 uflebamosil piri am 

moTxovnis wayenebis SemTxvevaSi Sesageblis formiT ver miuTiTebs 

im garemoebaze, rom datvirTul nakveTze sakuTrebis ufleba ser-

vitutis farglebis gadaWarbebis gareSec Seilaxeboda.39 sxvagvara-

daa saqme sakuTrebis xelyofidan gamomdinare zianis anazRaurebis 

32 BGH NJW 1985, 2944.
33  saqarTvelos uzenaesi sasamarTlos 2011 wlis 14 ivnisis #as-73-63-2011 ganCineba; BGH 

NZBau 2012, 290. BGH NZBau 2012, 290.
34   saqarTvelos uzenaesi sasamarTlos 2011 wlis 14 ivnisis #as-73-63-2011 ganCineba; BGH 

NZBau 2012, 290.
35 BGH NZBau 2012, 290.
36 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1027, Rn. 12.
37 iqve.
38 BGH NJW 1965, 1229.
39 BGH DNotZ 1974, 291.
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moTxovnis uflebebis SemTxvevaSi 394 I da 992-e40 muxlebis mixedviT. 

aq alternatiul marTlzomier qcevaze miTiTeba aqarwylebs marTl-

winaaRmdegobas.41 

40  Sdr. Tbilisis saapelacio sasamarTlos 2013 wlis 17 dekembris # 2b/1731-13 (2.11; 2.12) 

ganCineba.

41 BGH WM 1976, 275.
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muxli 253. piradi servituti

1. uZravi nivTi SeiZleba ama Tu im piris sasargeblod servitutiT 

daitvirTos 247-e muxlSi gaTvaliswinebuli pirobiT. amgvari dat-

virTva SeiZleba imaSi mdgomareobdes, rom uflebamosil pirs mesakuT-

ris gamoricxviT SeuZlia Senoba an am Senobis nawili TavisTvis an Tavi-

si ojaxisTvis gamoiyenos binad.

2. am muxlis pirveli nawiliT gaTvaliswinebuli aseTi SezRuduli 

piradi servituti sxva pirebs ar gadaecema.
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I. zogadi debulebebi

253 I awesrigebs kidev erT damatebiT sanivTosamarTlebriv ins-

tituts, romlis Sinaarsic, marTalia, 247-e_252-e muxlebSi mowesri-

gebul miwis servituts Seesabameba, Tumca am SemTxvevaSi uflebamo-

sili piria ara datvirTuli nakveTis imJamindeli mesakuTre, aramed 

konkretuli fizikuri Tu iuridiuli piri. swored uflebamosili 

piris pirovneba aris erTaderTi gammijnavi miwis servitutsa da pi-

rad servituts Soris.

1
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2

3

4

5

iseve rogorc miwis servitutis SemTxvevaSi, piradi servitutis 

drosac misi konkretuli Sinaarsi kanonmdeblis mier zustad gaweri-

li ar aris da is mxareebis SeTanxmebis sagania, ra Tqma unda, kanonm-

deblis mier dadgenil CarCoebSi.

II. datvirTuli sagani da uflebamosili piri

piradi servitutiT SeiZleba daitvirTos igive sagnebi, romelTa 

datvirTvac dasaSvebia miwis servitutiT (ix. mux. 247, me-8 da momde-

vno velebi).

1. fizikuri da iuridiuli pirebi, ramdenime uflebamosili piri

uflebamosil pirs SeiZleba warmoadgendes nebismieri1 fizikuri 

Tu (kerZo samarTlis an sajaro samarTlis) iuridiuli piri.2 erTi 

da igive nivTi SeiZleba daitvirTos ramdenime damoukidebeli (erTi 

da imave an gansxvavebuli rangis mqone) piradi servitutiT sxvadasx-

va piris sasargeblod.3 dasaSvebia aseve piradi servitutis ramdeni-

me pirisaTvis miniWeba wilobrivi Tanaziari uflebis formiT,4 iseve 

rogorc saerTo uflebamosilebis miniWeba 455-e da momdevno muxle-

bis mixedviT.5

2. mesakuTre rogorc uflebamosili piri

dasaSvebia Tavad mesakuTris mier Tavis sasargeblod piradi ser-

vitutis dadgena.6 sakamaToa mxolod is garemoeba, unda iyos Tu ara 

mesakuTris piradi servitutis dadgena am mesakuTris gansakuTre-

buli interesiT gamarTlebuli7 (mag., miwis nakveTis uaxloes mo-

mavalSi dagegmili gasxviseba). gabatonebuli mosazrebis8 Tanaxmad, 

es gansakuTrebuli interesi ar aris mesakuTris piradi servitutis 

dadgenis winapiroba. erTxmad aris aRiarebuli, rom TanamesakuTres 

SeuZlia, yovelgvari SezRudvis gareSe daadginos piradi servituti 

mTlian nakveTze.9

1  sasamarTlo praqtikaSi arasworadaa gamoTqmuli mosazreba, rom piradi servitutis 

farglebSi uflebamosili piri SeiZleba iyos mxolod is, visac aqvs nivTis flobis 

damoukidebeli sanivTosamarTlebrivi safuZveli. ix. amasTan dakavSirebiT saqarTvelos 

uzenaesi sasamarTlos 2002 wlis 3 ivlisis # 3k-535-02 ganCineba.

2 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 280.

3 BGH NJW 1967, 627.
4 Herrler, in Palandt BGB Kommentar, 73. Aufl . 2014, § 1090, Rn. 4.
5 Herrler, iqve, Rn. 3; BGH NJW 1981, 176.
6 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1090, Rn. 6.
7 OLG Saarbrücken OLGZ 1992, 5.
8  Wegmann, iqve; Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1090, Rn. 22; OLG Lüneburg NJW-RR 1999, 1037.
9 Wegmann, iqve.
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III. piradi servitutis Sinaarsi

piradi servitutis SesaZlo Sinaarsi Seesabameba miwis servitutis 

SesaZlo Sinaarss. uflebamosili piris SesaZlo uflebaTa wre pira-

di servitutis SemTxvevaSi arc viwrovdeba da arc farTovdeba.10

248 I muxli piradi servitutis SemTxvevaSi ar gamoiyeneba, ris ga-

moc misi namdvilobis winapiroba ar aris uflebamosili pirisaTvis 

upiratesobis miniWeba.11 Tumca, amis miuxedavad, aucilebelia, piradi 

servituti emsaxurebodes uflebamosili piris (an sxva mesame piris) 

ekonomikuri Tu idealuri interesis ganxorcielebas.12 aqedan gamom-

dinare, mzis energiis panelebis damafinansebel kreditors SeiZleba 

mieniWos sargeblobis ufleba piradi servitutis formiT im miwis 

nakveTze, sadac igegmeba am panelebis ganTavseba.13 gansxvavebiT mi-

wis servitutisagan, dasaSvebia piradi servitutiT sajaro interes-

is ganxorcieleba, rogoric aris konkretul raionSi gansazRvruli 

tipis sawarmos arganTavseba,14 satransporto moZraobis ganmuxtva,15 

an kulturuli memkvidreobis Zeglebis iersaxis cvlilebis SezRud-

va.16 zemoaRniSnuli interesis gaqarwylebis SemTxvevaSi, piradi ser-

vituti unda gauqmdes, zustad iseve, rogorc miwis servituti 248 

I muxliT gaTvaliswinebuli upiratesobis gaqarwylebasTan erTad. 

interesis gaqarwyleba saxezea im SemTxvevaSi, rodesac uflebamosi-

li piri, faqtobrivi Tu samarTlebrivi garemoebebidan gamomdinare, 

xangrZlivi droiT veRar axerxebs servitutiT sargeblobas.17

IV. warmoSoba, Sinaarsis cvlileba, Sewyveta

piradi servitutis warmoSobasa da SewyvetasTan dakavSirebiT ix. 

mux. 247, me-16 da momdevno velebi. garigebiT Sinaarsis cvlilebasa da 

Secvlil garemoebebTan misadagebasTan dakavSirebiT ix. mux. 247, 49-e 

da momdevno velebi.18 garemoebebis mniSvnelovani cvlilebis gamo pi-

radi servituti SeiZleba gaqarwyldes, Tu misi dadgenisas dasaxuli 

mizani sabolood CaiSala, risi winapirobac xangrZlivad servitutis 

10 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1090, Rn. 7.
11 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 279.

12 BGH MiƩ BayNot 2009, 374; BGH NJW 1985, 1025; BGHZ 41, 211.
13 Wegmann, iqve, Rn. 8.
14 BGH Rpfl eger 1983, 478.
15 BayObLGZ 1965, 180.
16 LG Passau MiƩ BayNot 1977, 191.
17 Wegmann, iqve, Rn. 8.
18  Tumca, gansxvavebiT miwis servitutisagan, piradi servitutis SemTxvevaSi, gasaTvalis-

winebelia is garemoeba, rom am servitutis arseboba droSi gacilebiT SezRudulia 

(maqsimaluri vadaa uflebamosili piris sicocxlis xangrZlivoba), Sesabamisad, mxareebs 

misadagebis interesi mxolod gamonaklis SemTxvevebSi SeiZleba hqondeT (Wegmann, in 
Beck OK BGB, 43. Aufl ., 2017, § 1090, Rn. 10).  
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gamoyenebis SeuZleblobaa.19

253 II muxlis mixedviT, piradi servituti wydeba uflebamosili 

fizikuri piris gardacvalebasTan erTad, xolo iuridiuli piris 

SemTxvevaSi, misi gauqmebiT. Tu erTsa da imave servituts flobda 

ramdenime piri saerTo uflebamosilebiT, maSin erT-erTis gardac-

valebis SemTxvevaSi servituti ZalaSi rCeba sxva pirebis sasargeb-

lod.20

piradi servitutis gardaqmna miwis servitutad dauSvebelia Si-

naarsis Secvlis formiT, amisTvis aucilebelia piradi servitutis 

gauqmeba da miwis servitutis Tavidan dadgena.21

V. binis ufleba, 253 I 2

253 I 2 muxli iTvaliswinebs piradi servitutis specialur formas, 

e. w. binis uflebas, romelic uflebamosil pirs aniWebs SesaZleblo-

bas, gamoiyenos datvirTuli Senoba an Senobis nawili Tavis pirad da 

aseve sakuTari ojaxis sacxovrisad. binis ufleba sxva (Cveulebrivi) 

piradi servitutisagan gansxvavdeba imiT, rom am sagnis gamoyeneba 

dasaSvebia mxolod sacxovreblad da SesaZlebelia, mesakuTres ae-

krZalos datvirTuli sagniT sargebloba

1. binis uflebis miniWebis winapirobebi

a) Senoba an Senobis nawili

253 I 2 muxlis mixedviT, binis ufleba uflebamosil pirs aniWebs 

mxolod SenobiT an Senobis nawiliT sargeblobis uflebas, riTac 

moculia aseve Senobas mierTebuli terasiT sargeblobis SesaZleb-

lobac.22 amis sapirispirod dauSvebelia miwis nakveTis im nawiliT 

sargebloba, romelzec Senoba ar mdebareobs. Tumca 253 I 2 muxlis 

danawesi dakonkreteba-gavrcobas saWiroebs. binad gamoyenebis miz-

nidan yovelgvari damatebiTi daTqmis gareSe gamomdinareobs miwis 

nakveTis im nawilebiT sargeblobis aucilebloba, romelTa gare-

Sec SeuZlebelia biniT sargebloba, magaliTad, misasvleli gzisa da 

sxvadasxva momaragebis sistemis gamoyenebis ufleba.23 garda amisa, 

mxareebs SeuZliaT, xelSekrulebiT SeaTanxmon Senobis gareT mdeba-

re saerTo sargeblobis farTobis gamoyenebis uflebac.24 es, pirvel 

rigSi, exeba baRiTa da msgavsi teritoriiT sargeblobas,25 ris uf-

19 BGH MiƩ BayNot 2009, 375.
20 BGH NJW 1967, 627.
21 OLG Hamm Rpfl eger 1989, 448.
22 OLG Hamm NJW-RR 2000, 1405.
23 BayObLG Rpfl eger 1992, 57.
24 BayObLG DNotZ 1992, 304.
25 BayObLG DNotZ 1976, 228.
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lebasac, specialuri SeTanxmebis gareSe, binis ufleba uflebamosil 

pirs ar aniWebs.26 damatebiTi sargeblobis uflebisaTvis, romelic 

saerTod scdeba biniT sargeblobis CarCoebs, aucilebelia Sesaba-

misi Sinaarsis (Cveulebrivi) servitutis SeTanxmeba 253 I 1 muxlis 

mixedviT.27

Tu binis uflebiT datvirTulia mesakuTris individualuri saku-

Treba mravalbinian saxlSi, maSin uflebamosil pirs damatebiTi Se-

Tanxmebis gareSec eniWeba specialuri sargeblobis uflebebiT (mag., 

avtosadgomiT) sargeblobis SesaZlebloba.28

b) mesakuTris gamoricxva

piradi servitutis specialuri forma, binis ufleba, saxezea mxo-

lod im SemTxvevaSi, rodesac mesakuTris mier datvirTuli nivTiT 

sargebloba gamoricxulia. sxva SemTxvevaSi, saxezea mxolod Cveule-

brivi piradi servituti.29 calkeul SemTxvevebSi servitutis am or 

formas Soris mijnis dadeba unda moxdes ganmartebis meSveobiT.30 Tu 

sanivTo uflebis registrirebuli Sinaarsidan sxva ram ar gamomdi-

nareobs, maSin `binis~ (an `binaze~) uflebad moxseniebuli servituti 

unda CaiTvalos mesakuTris mxridan sargeblobis uflebis gamom-

ricxav pirad servitutad 253 I 2 muxlis mixedviT.31 binis uflebis 

SeTanxmeba dasaSvebia aseve im SemTxvevaSi, rodesac mesakuTres sru-

lad aqvs akrZaluli mTliani nakveTiT sargebloba.32 am SemTxvevaSi 

uzufruqtis dadgena aucilebeli ar aris (miuxedavad mux. 247, me-3 

da 26-e velebisa).33

g) binad gamoyeneba

253 I 2 muxlis Tanaxmad, dadgenili piradi servitutiT sargeblo-

bis mTavari mizani unda iyos servitutiT datvirTuli sagnis binad 

gamoyeneba. am sagnis nawilobrivi gamoyeneba profesiuli da samewar-

meo miznebisaTvis dasaSvebia.34

d) binis ufleba individualur sakuTrebaSi myof binaze

binis uflebiT 253 I 2 muxlis mixedviT SeiZleba daitvirTos aseve 

mravalbinian saxlSi individualur sakuTrebaSi myofi bina.35 am dros 

26 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1093, Rn. 6.
27 iqve.
28 OLG Nürnberg MDR 2002, 26.
29 OLG Düsseldorf Rpfl eger 1997, 472.
30 Mohr, iqve, Rn. 5.
31 OLG Hamm DNotZ 1962, 403; OLG Hamm DNotZ 1970, 418; OLG Zweibrücken DNotZ 1997, 327.
32 Mohr, iqve.
33 iqve.
34 Stürner, in Soergel BGB, 13. Aufl ., 2001, § 1093, Rn. 7.
35  BGH NJW 1989, 2391; BGH NJW 1962, 1613; maSinac ki, rodesac mesakuTre uflebamosil pirs ga-

dascems Tavis individualur sakuTrebaSi myof yvela oTaxs sargeblobis uflebiT, Tu is 

inarCunebs saerTo sakuTrebaSi myofi farTiT Tanasargeblobis SesaZleblobas, jer kidev 

saxezea binis servitutis dasaSvebi Sinaarsi, misi uzufruqtis SinaarsTan aRrevis gareSe.
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uflebamosil pirs eniWeba xmis ufleba binaTmesakuTreTa amxanago-

bis krebaze, Tu saqme exeba individualuri an saerTo sakuTrebis ga-

moyenebas, maSin, rodesac sxva sakiTxebis ganxilvisas (rogoric aris 

marTvasTan dakavSirebuli sakiTxebi an sakiTxebi, romlebic uSua-

lod mis valdebulebebs ar exeba36) mas xmis ufleba ar gaaCnia.37

2. binis uflebis Sinaarsis SeTanxmeba

mxareebs SeuZliaT, binis uflebis SeTanxmebisas damatebiT daa-

konkreton saerTo sargeblobaSi myofi farTiTa da mowyobilobebiT 

sargeblobis dasaSvebi farglebi. Tumca dakonkretebisas aucilebe-

lia, am farTiTa da mowyobilobebiT sargebloba ar SeizRudos img-

varad, rom SeuZlebeli gaxdes im farTobis sacxovrebeli miznebiT 

gamoyeneba, romelzec uflebamosili piri binis uflebas flobs.38 

magaliTad, dauSvebelia binis uflebiT mxolod erTi oTaxis gadace-

mis SemTxvevaSi, romelsac ar gaaCnia samzareulo da sveli wertili, 

uflebamosil pirs SeezRudos maTiT sargeblobis ufleba.39

3. ojaxTan erTad sargebloba

a) sacxovreblad binaSi ayvanis ufleba

253 I 2 muxlis me-2 variantis mixedviT, uflebamosil pirs aqvs 

ojaxis wevrebis sacxovreblad binaSi ayvanisa da biniT maTTan er-

Tad sargeblobis ufleba. es `ojaxTan erTad~ sargeblobis ufleba 

gulisxmobs ojaxis wevrebisaTvis mxolod uflebamosil pirTan er-

Tad Tanasargeblobis uflebis miniWebas.40 uflebamosili piri ver 

dauTmobs mxolod ojaxis wevrebs biniT sargeblobis SesaZleblobas. 

garda amisa, aucilebelia, ojaxis wevrebis mxridan sargebloba at-

arebdes gangrZobad xasiaTs _ mxolod Ramis gaTevis SesaZleblobis 

miniWeba, maT Soris mesame pirebisaTvisac, ar aris arc sacxovreblad 

binaSi ayvana da, Sesabamisad, arc 253 II muxlSi dafiqsirebuli ak-

rZalvis darRveva.

sacxovreblad binaSi ayvana ojaxis wevrs ar aniWebs samarTlebriv 

poziciebs datvirTuli binis mesakuTris winaSe. binaSi ayvanil pirs 

aqvs mxolod mesakuTris mier binis datovebis moTxovnis winaaRmdeg 

servitutis mflobeli piris uflebidan nawarmoebi binaSi darCenis 

uflebaze miTiTebis SesaZlebloba.41

36 mag., saerTo sakuTrebaSi myofi sagnis aRdgena.

37 BGH NJW 1969, 1847.
38 Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1093, Rn. 14.
39 iqve.
40 OLG Oldenburg NJW-RR 1994, 467.
41 Wegmann, iqve, Rn. 20.
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b) daSvebuli pirebi

uflebamosil pirs kanonis safuZvelze miniWebuli aqvs binis uf-

lebiT datvirTul binaSi mxolod ojaxis wevrebis sacxovreblad ay-

vanis ufleba. erTi mosazrebis mixedviT, ojaxis wevroba gulisxmobs 

ara saojaxo samarTlis gagebiT naTesauri kavSiris arsebobas uf-

lebamosil pirsa da sacxovreblad binaSi ayvanil pirs Soris, ise-

ve rogorc arc urTierTrCenis movaleobas, aramed unda moxdes am 

cnebis farTo ganmarteba da sakmarisad unda CaiTvalos samoqalaqo 

qorwinebaSi myof pirebs Soris kavSiri maTi 253 I 2 muxlis gagebiT 

ojaxis cnebaSi gasaerTianeblad.42 es mosazreba araswori da, sabo-

lood, ukusagdebia, radgan ewinaaRmdegeba kanonSi gamoyenebul cal-

saxa cnebas. miuxedavad imisa, rom ojaxuri naTesauri kavSiri far-

Tod unda ganimartos, dauSvebelia misi savaldebuloobis srulebiT 

ugulebelyofa.

4. binis uflebiT sargeblobasTan dakavSirebuli xarjebi

uflebamosili piri binis uflebiT sargeblobisas valdebulia, 

248 II muxlis Tanaxmad, gaufrTxildes misTvis gadacemul qonebas da, 

249 1 muxlis analogiiT gamoyenebis safuZvelze, gaiRos misi saTa-

nadod movlisaTvis aucilebeli xarjebi.

5. sasyideli binis uflebisaTvis

binis uflebis miniWeba, romlis SemTxvevaSic Sesabamisad moqme-

debs 247 II muxli, SeiZleba moxdes sasyidlis sanacvlod. ix. amasTan 

dakavSirebiT detalurad mux. 247, 47-e da momdevno veli. 

6. binis uflebis Sewyveta

piradi servituti wydeba uflebamosili piris gardacvalebiT, va-

dis gasvliT (aseTis arsebobis SemTxvevaSi) an gauqmebis pirobis43 

dadgomiT, aseve im SemTxvevaSi, rodesac uflebamosili piri xangrZ-

livad tovebs binas da misi dabruneba aRar aris mosalodneli.44 

Senobis dangreva, romlis nawilic iyo binis uflebiT gadacemuli 

farTobi, aseve iwvevs am uflebis gaqarwylebas.45 am SemTxvevaSi Seno-

bis aRdgenis valdebuleba mesakuTres aRar ekisreba.46

42  BGH NJW 1982, 1868; Wegmann, in Beck OK BGB, 43. Aufl ., 2017, § 1093, Rn. 21; aseve, magaliTad, 

uflebamosili piris cxovrebis Tanamgzavris mSoblebic da Svilebic unda CaiTvalon 

ojaxad am muxlis gagebiT.

43 OLG München DNotZ 2013, 444.
44 BayObLGZ 1997, 246.
45 BGH NJW 1953, 140; BGH NJW 1952, 1375.
46 BGH NJW 1953, 140; BGH NJW 1952, 1375.
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VI. piradi servitutis gadacemis dauSvebloba, 253 II

253 II muxli Seicavs 253 I muxlSi mowesrigebuli servitutis pi-

radi xasiaTidan gamomdinare wess, romlis mixedviTac dauSvebelia 

misi sxva pirisaTvis gadacema. am tipis servitutis es piradi xasia-

Ti ganapirobebs aseve uflebamosili piris mier misi ganxorcielebis 

uflebis sxva pirisaTvis miniWebis SeuZleblobasac.

1. gadacemis dauSvebloba

piradi servitutis mesame pirisaTvis gadacema dauSvebelia, rac 

gulisxmobs misi rogorc garigebiT, ise memkvidreobiT gadacemis 

SeuZleblobas. 253 II muxli aris imperatiuli danawesi, romelsac 

mxareebi urTierTSeTanxmebiT ver Secvlian.47 

uflebamosili piris Semdeg servitutis uflebis mesame pirze 

gadasvla SesaZlebelia mxolod erTdroulad ori damoukidebeli 

servitutis dadgeniT, Tavdapirvelad uflebamosili pirisa da me-

same piris sasargeblod, rodesac es ukanaskneli servituti pirveli 

servitutis gaqarwylebis (gadadebis) pirobiTaa dadgenili. Tumca am 

SemTxvevaSi aucilebelia, rom mesame piri ukve servitutis dadgenis 

momentSi gansazRvruli iyos pirovnulad.48 e. w. uflebamonacvlis 

daTqma _ `servituti a-sa da misi uflebamonacvlis sasargeblod~ _ 

dauSvebelia, servitutis aragadacemadi bunebis gamo.49

valdebulebiTi moTxovna mesakuTris mimarT servitutis dad-

genasTan dakavSirebiT aseve aragadacemadia 199 I 1 muxlis mixedviT.50

2. mesame pirisaTvis servitutiT sargeblobis SesaZleblobis mini-

Webis dauSvebloba

rogorc zemoT iqna aRniSnuli, dauSvebelia ara mxolod servi-

tutis uflebis gadacema, aramed aseve misi ganxorcielebis uflebis 

mesame pirisaTvis miniWebac. Tu servitutis mflobeli mainc aniWebs 

am uflebas mesame pirs, daqvemdebarebuli nakveTis mesakuTres SeuZ-

lia, wauyenos am mesame pirs negatoruli moTxovna 172 II muxlis mi-

xedviT. garda amisa, mas aqvs aseve uflebamosili piris mimarT mesame 

piris mxridan servitutiT sargeblobis aRkveTis moTxovna.51

47 OLG München MiƩ BayNot 2012, 467.
48 Mohr, in MüKo BGB, 7. Aufl ., 2017, § 1092, Rn. 2.
49 BGH NJW 1965, 394.
50 BGH NJW 2010, 1076.
51 BGH NJW 1972, 1416.
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Tavi meeqvse

sakuTreba, rogorc moTxovnis uzrunvelyofis saSualeba

I. giravnoba

 muxli 254. cneba 

1. movalis an mesame piris moZravi nivTi an/da aramaterialuri qo-

nebrivi sikeTe, romlis sxva pirTaTvis gadacema dasaSvebia, SeiZleba 

gamoyenebul iqnes rogorc fuladi, ise arafuladi moTxovnis uzrun-

velyofis saSualebad, ise, rom kreditori (mogiravne) iZens uflebas, 

daikmayofilos moTxovna dagiravebuli qonebis (giravnobis sagnis) 

realizaciiT an mxareTa SeTanxmebiT _ misi sakuTrebaSi miRebiT mova-

lis mier valdebulebis Seusruleblobis an arajerovnad Sesrulebis 

SemTxvevaSi.

2. mogiravnes giravnobis sagnidan aqvs Tavisi moTxovnis upiratesi 

dakmayofilebis ufleba sxva kreditorebTan SedarebiT. 

3. giravnobiT SeiZleba uzrunvelyofil iqnes samomavlo an pirobi-

Ti moTxovnebi.

4. giravnoba, romelic uzrunvelyofs arafulad moTxovnas, mxo-

lod im SemTxvevaSia namdvili, Tu SesaZlebelia misi gamoxatva fuladi 

formiT. 

41. giravnobis ufleba SesaZlebelia gavrceldes rogorc nivTze 

an mis nawilze, nivTTa erTobliobaze an maT nawilze, an/da aramateri-

alur qonebriv sikeTeze, ise mTel moZrav qonebaze.

5. moTxovnis uzrunvelyofis saSualebad SeiZleba gamoyenebul 

iqnes is nivTebi da aramaterialuri qonebrivi sikeTe, romlebsac dam-

giravebeli SeiZens momavalSi (samomavlo qoneba). samomavlo qoneba 

moTxovnis uzrunvelyofis saSualeba xdeba misi SeZenisTanave, xolo 

samomavlo qonebaze giravnobis uflebaTa rigiToba ganisazRvreba gi-

ravnobis uflebis registraciis momentis Sesabamisad.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005w., mux.284.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007w., mux.260.

saqarTvelos 2011 wlis 9 martis kanoni #4323 _ vebgverdi, 22.03.2011w.

I. zogadi debulebebi ........................................................................ 323

1. normis mizani da regulirebis sagani ................................... 323

2. giravnobis samarTlebrivi buneba ......................................... 324

3. giravnobis saxeebi ................................................................... 324

a) kanonismieri giravnoba ...................................................... 324

b) saxelSekrulebo giravnoba ............................................... 325

g) lombardSi giravnoba ........................................................ 325

d) finansuri girao ................................................................ 325



323

muxli 254 giorgi rusiaSvili

1

2

II. giravnobis mxareebi....................................................................... 326

III. giravnobis sagani .......................................................................... 327

1. moZravi nivTebi ....................................................................... 327

2. aramaterialuri qonebrivi sikeTe ........................................ 327

3. samomavlo qoneba ..................................................................... 328

4. nivTebis erToblioba da mTeli moZravi qoneba .................. 328
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IV. giravnobiT uzrunvelyofili moTxovna ................................... 330

1. fuladi formiT gamoxatvadi moTxovna, 254 IV .................... 330

2. aqcesoruloba.......................................................................... 331

3. moTxovnis gansazRvradoba ..................................................... 331

4. samomavlo an pirobiTi moTxovnebi ....................................... 332

I. zogadi debulebebi

1. normis mizani da regulirebis sagani

254-e muxlis mizania numerus clausus-is principis mixedviT gansa-

zRvruli sanivTo uflebebidan erT-erTis, giravnobis, Sinaarsis 

dadgena. kanonismieri ganmartebis Tanaxmad, giravnoba aris kredi-

tis uzrunvelyofis iseTi saSualeba, romlis ZaliTac kreditors 

(mogiravnes) eniWeba ufleba, daikmayofilos Tavisi moTxovna dagi-

ravebuli qonebis realizaciiT an masze sakuTrebis mopovebiT, mova-

lis mier valdebulebis Seusruleblobis an arajerovnad Sesrule-

bis SemTxvevaSi (278).1

ukanasknel wlebSi samoqalaqo kodeqsSi ganxorcielebuli cvli-

lebiT giravnobis momwesrigebeli normatiuli baza _ 254_285 muxle-

bi _ TiTqmis mTlianad Seicvala.2 erTmaneTisagan gaimijna giravnobis 

ori saxe: mflobelobiTi giravnoba da registrirebuli giravno-

ba; calsaxad da araorazrovnad Camoyalibda maTi momwesrigebeli 

normebic (255, 257, 258 muxlebi). axali redaqciiT, mniSvnelovnad 

gamartivda giravnobis sagnis realizaciis wesi; aRar aris auci-

lebeli, kreditorma giravnobis sagnis realizacia ganaxorcielos 

auqcionze, igi uflebamosilia, Tavad moaxdinos giravnobis sagnis 

realizacia masa da damgiravebels Soris, amis Taobaze SeTanxmebis 

arsebobis SemTxvevaSi (283). 284 I muxlSi ki mocemulia mniSvnelovani 

novacia _ giravnobis sagnis mogiravnis mflobelobaSi gadacema da 

misi realizacia notariusis mier gacemuli saaRsrulebo furclis 

1  ix. amasTan dakavSirebiT: Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 121 da 

Semdg.; zoiZe, sk-is komentari, wigni II, 1999, mux. 254, gv. 193 da Semdg.; zoiZe, sanivTo 

samarTali, 2003, gv. 283 da Semdg. 

2 saqarTvelos 2005 wlis 30 ivnisis # 1826 kanoni.
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safuZvelze. Tumca axali redaqcia, Zvelisagan gansxvavebiT, aRar 

iTvaliswinebs giravnobis uflebis keTilsindisierad mopovebas, rac 

ver CaiTvleba warmatebul sakanonmdeblo gadawyvetilebad. 

2. giravnobis samarTlebrivi buneba

giravnobis ufleba warmoiSoba kanonis an xelSekrulebis safuZ-

velze. giravnobis urTierTobis monawileebad gamodian, erTi mxriv, 

mogiravne-kreditori da, meore mxriv, damgiravebeli-movale, Tu gi-

ravnobis sagani uSualod movales ekuTvnis, an mesame piri, romelic 

movalis mier nakisri valdebulebis uzrunvelsayofad giravnobiT 

tvirTavs Tavis moZrav qonebas (Sdr. qvemoT, me-9 veli). giravnobis 

urTierToba avaldebulebs damgiravebels, iTminos sagnis realiza-

cia uzrunvelyofili moTxovnis Seusruleblobisas. iZulebiTi aRs-

rulebis farglebSi mogiravnes eniWeba upiratesi dakmayofilebis 

moTxovnis ufleba (254 II, saaRsrulebo warmoebaTa Sesaxeb kanonis 

50 I muxli) da damgiraveblis sxva kreditorebis mier giravnobis sa-

ganze iZulebiTi aRsrulebis miqcevisas sakuTari uflebis Sesaxeb 

gacxadebis SesaZlebloba saaRsrulebo warmoebaTa Sesaxeb kanonis 32 

I muxlis mixedviT. upiratesi dakmayofilebis ufleba ZalaSi rCeba 

movalis gadaxdisuunarobis SemTxvevaSic (gadaxdisuunarobis saqmis-

warmoebis Sesaxeb kanonis 41-e muxli). 

3. giravnobis saxeebi

giravnobis saxeebis klasifikacia sxvadasxva niSnis mixedviT SeiZ-

leba. warmoSobis safuZvlis mixedviT, erTmaneTisagan gasamijnia ka-

nonismieri da saxelSekrulebo giravnoba, xolo imis mixedviT, Tu 

vin flobs nivTs, _ mflobelobiTi da registrirebuli (ix. detalu-

rad amasTan dakavSirebiT mux. 255, 1-li da momdevno velebi). 

a) kanonismieri giravnoba 

kanonismieri giravnoba (mag.: 568, 581 II, 586, 596, 634, 685, 796) 

warmoiSoba kanonis ZaliT da igi yovelTvis konkretuli moTxov-

nis uzrunvelyofasTan aris dakavSirebuli.3 kanonismieri giravnobis 

farglebSi, Tavis mxriv, erTmaneTisagan gasamijnia mflobelobaze 

damokidebuli kanonismieri giravnoba (586, 634, 685, 796) da e. w. Se-

tanaze damokidebuli (568,4 581 II), romelic warmoiSoba mflobelobi-

3 ix. Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 126 da Semdg.

4  arasworia gamqiraveblis giravnobis mflobelobiT giravnobad aRqma. pirvel rigSi, 

mflobelobiTi giravnoba SeuZlebelia damgiraveblis pirdapiri da mogiravnis 

arapirdapiri mflobelobis pirobebSi (Sdr. 257-e muxlis koment., me-6 veli). garda amisa, 

marTalia, gamqiraveblis giravnoba 568 II muxlis mixedviT uqmdeba nivTis daqiravebuli 

farTobidan moSorebasTan erTad, Tumca mxolod maSin, rodesac es Cveulebrivi 

3

4

5
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sagan damoukideblad.5 kanonismier giravnobas sxva giravnobis ufle-

bisagan ganasxvavebs warmoSobis forma, ris gamoc masze analogiiTac 

ki ar gamoiyeneba mflobelobiTi an registrirebuli giravnobis war-

moSobis wesebi. kanonismieri giravnobis momwesrigebeli specialuri 

normebi (mag., giravnobis uflebis gauqmebasTan dakavSirebuli wese-

bi) gandevnis 254-e da momdevno muxlebs. garda amisa, gasaTvaliswine-

belia zemoT xsenebuli struqturuli gansxvaveba mflobelobiT da 

aramflobelobiT giravnobis uflebas Soris.6 yvela sxva SemTxvevaSi 

dasaSvebia 254-e da momdevno muxlebis analogiiT gamoyeneba.7

b) saxelSekrulebo giravnoba

Tavis mxriv, saxelSekrulebo giravnoba iyofa mflobelobiT (255 

a) da registrirebul (255 b) giravnobad. mflobelobiTi giravnoba 

praqtikul cxovrebaSi moTxovnis uzrunvelyofis sakmaod mouqne-

li instrumentia, radgan ar aniWebs damgiravebels giravnobis sagnis 

datovebisa da misiT sargeblobis SesaZleblobas (257 I), ris gamoc 

misi gamoyenebis sfero Tavidanve SezRudulia.8 es nakli ar axasi-

aTebs registrirebul giravnobas, romlis SemTxvevaSic moZravi niv-

Tis mogiravnis an mesame piris mflobelobaSi gadacema ar aris saWi-

ro. registrirebuli giravnobis dros sajarooba (ix. mux. 255, me-3 

veli) miiRweva giravnobis uflebis Sesabamis reestrSi registraci-

is gziT. Tavad giravnobis xelSekruleba unda daidos werilobiTi 

formiT (258 I). 

g) lombardSi giravnoba 

ix. mflobelobiTi giravnobis specialur saxesTan _ lombardSi 

giravnobasTan _ dakavSirebiT 260-e muxlis komentari.

d) finansuri girao

finansuri girao siaxlea qarTul samarTalSi. samoqalaqo kodeqsi 

258 III1 muxlSi masze mxolod miuTiTebs, xolo Tavad samarTlebrivi 

instituti sagadaxdo sistemisa da sagadaxdo momsaxurebis Sesaxeb 

kanoniT aris mowesrigebuli, rac  evrokavSiris Sesabamisi direqti-

cxovrebiseuli urTierTobebis farglebSi xdeba, rac niSnavs imas, rom sxva SemTxvevaSi 

giravnobis ufleba gamqiraveblis mflobelobis gareSec SeiZleba arsebobdes.

5 Schärtl, in Beck OK BGB, 42. Aufl ., 2017, § 1257, Rn. 3.
6  Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1204, Rn. 3; Wanturia, kreditis uzrunvelyofis 

samarTali, 2012, gv. 128; maSin, rodesac mflobelobiTi (saxelSekrulebo) giravnobis 

normebi SeuzRudavad SeiZleba gavrceldes mflobelobiT kanonismier giravnobaze 

(saqarTvelos uzenaesi sasamarTlos 2012 wlis 20 seqtembris #as-483-457-2012 

gadawyvetileba), aramflobelobiTze gavrcelebisas TiToeul SemTxvevaSi konkretuli 

normis miznisa da winapirobebis gaTvaliswinebaa aucilebeli.

7 Sdr. gsk-is 1257-e paragrafi.

8 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1204, Rn. 3.

6

7

8
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vis implementaciis Sedegia nacionalur kanonmdeblobaSi.9 finansu-

ri girao samoqalaqo kodeqsiT mowesrigebuli giravnobis erT-erTi 

qvesaxea, romelic SeiZleba warmoiSvas finansur instrumentebze an 

angariSze ricxul fulad saxsrebze, rac sxva SemTxvevaSi sanivTo sa-

marTalSi moqmedi specialurobis principis10 gamo SeuZlebeli iyo.11 

finansuri giraos urTierTobis subieqtebs mxolod kanoniT zustad 

gansazRvruli pirebi SeiZleba warmoadgendnen (sagadaxdo sistemisa 

da sagadaxdo momsaxurebis Sesaxeb kanonis 35 II, III muxli). 

II. giravnobis mxareebi

giravnobis urTierTobaSi monawileobs aranakleb ori da araume-

tes oTxi pirisa.12 mogiravne yovelTvis uzrunvelyofili moTxovnis 

mflobelia, xolo uzrunvelyofili moTxovnis movalec, amavdrou-

lad, Cveulebriv, giravnobis sagnis mesakuTre da damgiravebelia, ra 

SemTxvevaSic giravnoba or pirs Soris urTierTobiT amoiwureba.13 

erTmaneTisagan unda ganvasxvavoT SemTxvevebi, rodesac damgiravebe-

li agiravebs sakuTari valisaTvis sxvis nivTs da rodesac is sxvisi 

valisaTvis sakuTar nivTs agiravebs: pirvel SemTxvevaSi, saxeze gva-

qvs 254 I muxliT gaTvaliswinebuli SemTxveva, rodesac nivTis mes-

akuTre `mesame pirad~ moixsenieba, radgan is ar xdeba giravnobis 

xelSekrulebis mxare; meore SemTxvevaSi, nivTis sxvis sasargeblod 

damgiravebeli mesakuTre giravnobis xelSekrulebis mxarea (263) da 

ara 254 I muxlis gagebiT mesame piri, Tumca damgiraveblis statusi, 

mas, amavdroulad, ar aqcevs mogiravnis pirad movaled.14 am dros 

damgiravebel-mesakuTresa da movales Soris urTierTobas safuZ-

vlad udevs, rogorc wesi, an davaleba (709), an davalebis gareSe 

sxvisi saqmeebis Sesruleba (969), anda Cuqeba (524). giravnobis ur-

TierTobaSi oTxi piria CarTuli, Tu giravnobis sagnis mesakuTre 

aniWebs sxva pirs uflebamosilebas (102), sakuTari saxeliT sxva pi-

ris sasargeblod daagiravos nivTi.15 damgiravebelsa da mesakuTres 

Soris urTierToba am dros ganisazRvreba davalebis xelSekrulebis 

9  direqtiva 2002/47/EC finansuri giraos Sesaxeb; amasTan dakavSirebiT detalurad 

ix.: goderZiSvili/ZiguaSvili, finansuri giraos samarTlebrivi CarCos mimoxilva, 

`ekonomika da sabanko saqme~, III 2/2015, gv. 67 da Semdg.; ix., aseve, ucxour kanonmdeblobaSi 

am institutis mowesrigebasTan dakavSirebiT: Thonabauer/Nösslinger, Leiƞ adenreihe zum 

Kreditrisiko _ Kreditsicherungsrecht in Polen, 2004, S. 32 da Semdg.

10 ix. amasTan dakavSirebiT, zoiZe, qarTuli sanivTo samarTali, 2003, gv. 8.

11 Thonabauer/Nösslinger, Leiƞ adenreihe zum Kreditrisiko _ Kreditsicherungsrecht in Polen, 2004, S. 33.
12  Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1204, Rn. 13; Damrau, in MüKo BGB, 7. Aufl ., 2017, Vor § 1204, 

Rn. 1.
13 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 134.

14  saqarTvelos uzenaesi sasamarTlos 2002 wlis 9 seqtembris # 3k-624-02 gadawyvetileba; 

Wanturia, iqve, gv. 135.

15  Sdr. saqarTvelos uzenaesi sasamarTlos 2002 wlis 9 seqtembris # 3k-624-02 gadawy-

vetileba.

9
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samarTlis mixedviT (709), xolo Tu damgiravebeli Sesabamisi Tanxmo-

bis gareSe moqmedebs, maSin is pasuxs agebs valdebulebis darRvevi-

saTvis (394), davalebis gareSe sxvisi saqmeebis Sesrulebidan (969) da 

deliqtidan (992) gamomdinare.16 

III. giravnobis sagani

giravnobis ufleba erTaderTi SezRuduli sanivTo uflebaa qar-

Tul samarTalSi, romliTac mxolod moZravi nivTebi da aramateri-

aluri qonebrivi sikeTeebi (qonebrivi xasiaTis moTxovnebi da uf-

lebebi) itvirTeba. uZravi nivTebis SemTxvevaSi am funqcias ipoTeka 

asrulebs.

1. moZravi nivTebi 

giraod yvelaze xSirad gamoyenebadi moZravi nivTebia. giravnobis 

ufleba vrceldeba nivTis arsebiT Semadgenel nawilebsa (150) da nay-

ofze (154), mas Semdeg, rac es nayofi nivTisagan moSorebis Semdeg 

damoukidebeli nivTi xdeba (256 II, ix. am muxlis komentari). giravnoba 

ar vrceldeba nivTis sakuTvnebelze (151). arsebiTi Semadgeneli na-

wilisagan gansxvavebiT, dasaSvebia sakuTvneblis damoukideblad da-

giraveba,17 iseve, rogorc araarsebiTi Semadgeneli nawilisa (254 IV1),18 

Tu SesaZlebelia misi individualizeba registraciis miznebisaTvis, 

registrirebuli giravnobis SemTxvevaSi, an mflobelobiTi giravno-

bis dros mTlian nivTze mflobelobis gadacemis Semdeg19 (mag., Zvir-

fasTvliani beWdis SemTxvevaSi).

2. aramaterialuri qonebrivi sikeTe 

garda moZravi nivTebisa, giravnobis sagania aseve aramaterialuri 

qonebrivi sikeTe, romelsac miekuTvneba gasxvisebadi qonebrivi xasia-

Tis moTxovnebi da uflebebi (152). rogorc uzrunvelyofili moTxo-

vna, ise uzrunvelsayofad gamoyenebuli ufleba unda iyos, sul mci-

re, zustad gansazRvradi (ix. qvemoT, 23-e veli).20

es SeiZleba iyos saxelSekrulebo Tu sxva moTxovnis ufleba, wili 

samewarmeo sazogadoebaSi (ix. amasTan dakavSirebiT mux. 259, me-4 da 

momdevno velebi da mux. 261, 23-e da momdevno velebi), patenti,21 sa-

16 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1204, Rn. 13.
17 iqve, Rn. 20.
18 RGZ 69, 120.
19 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1204, Rn.  3.
20 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1274, Rn. 2.
21 RGZ 75, 227; 126, 284; Sdr. aseve OLG München OLGE 29, 386.
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vaWro niSani;22 amaTgan gansxvavebiT, internetdomeni, rogorc aseTi, 

ar aris giravnobisaTvis gamosadegi sagani _ giravnobaunariania mxo-

lod mis safuZvlad mdebare momsaxurebis moTxovnis ufleba Sesaba-

misi zeda donis erovnuli domenisagan.23 aseve SeuZlebelia avtoris 

piradi araqonebrivi uflebebis dagiraveba, gamomdinare iqidan, rom 

dauSvebelia maTi garigebis meSveobiT Tavisuflad gankargva.24

samewarmeo sazogadoebaSi, magaliTad saaqcio sazogadoebaSi, wi-

lis dagiravebisas, giravnobis ufleba vrceldeba aqcioneris mxolod 

qonebriv monawileobaze sazogadoebaSi, xolo zogadad wevrobidan 

warmomdgari uflebebi, rogorebicaa: saerTo krebaSi monawileobis 

an xmis ufleba,25 axali aqciebis upiratesi SeZenis ufleba da di-

videndebis miRebis ufleba,26 movales rCeba. wevrobidan wamomdgari 

calkeuli qonebrivi uflebebis dagiraveba SesaZlebelia aseve da-

moukidebladac.27 igive wesi moqmedebs Sps-Si wilis dagiravebisas.28 

aqac damgiravebeli srulad inarCunebs partnioris ufleba-movale-

obebs da dividendebis miRebis uflebis mogiravnisaTvis misaniWeb-

lad aucilebelia sargeblobis uflebiT giravnobis (261 II) SeTanx-

meba.29

moTxovnebis (uflebebis) dagiraveba SesaZlebelia mxolod regis-

trirebuli giravnobis formiT (259 I da II).

3. samomavlo qoneba 

registrirebuli giravnobis sagani SeiZleba iyos qoneba, romel-

sac damgiravebeli momavalSi SeiZens. samomavlo qonebaze giravnobis 

ufleba warmoSobilad CaiTvleba qonebis warmoSobisTanave an dam-

giraveblis mier misi SeZenis momentSi, Tumca giravnobis uflebaTa 

rigiToba ganisazRvreba registraciis momentis mixedviT (254 V 2). 

gamonakliss am wesidan iTvaliswinebs 267 II muxli.

4. nivTebis erToblioba da mTeli moZravi qoneba 

254 IV1 muxlis mixedviT, dasaSvebia giravnobis uflebis gavrce-

leba nivTTa erTobliobasa (maT nawilsa) da mTel moZrav qonebaze (ge-

neraluri giravnoba).30 am SemTxvevaSi, sanivTo samarTalSi moqmedi 

22 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1274, Rn. 18.
23  BGH NJW 2005, 3353; Sdr. sxva magaliTebisaTvis Wanturia, kreditis uzrunvelyofis 

samarTali, 2012, gv. 133, 134, 139.

24 Sdr. Sosnitza, iqve, Rn. 18.
25 RGZ 157, 55.
26 Sosnitza, iqve, Rn. 13.
27 RGZ 98, 320.
28 BGH NJW 1992, 3036; RGZ 139, 227.
29 Sosnitza, iqve, Rn. 14.
30  Sdr. Wanturia, iqve, gv. 129, 131; kritikisaTvis ix. Snitgeri, kreditis uzrunvelyofis 
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specialurobis principidan31 gamomdinare,  warmoiSoba ara erTiani 

giravnobis ufleba mTlian qonebaze, aramed saerTo dasaxelebiT mo-

cul TiToeul nivTze cal-calke, risi winapirobacaa maTi erTmane-

Tisagan gamijvnadoba.32 

nivTebis erToblioba gulisxmobs calkeuli damoukidebeli niv-

Tebisagan Semdgar saganTa jgufs, romlebic erTmaneTTan gansaz-

Rvruli mizniTaa dakavSirebuli da erTiani saxelwodebiT qmnis 

mTlian sagans (mag., arqivi, biblioTeka). SesaZlebelia aseve cvladi 

Semadgenlobis mqone sasaqonlo sawyobis (Semadgenlobis) dagiraveba, 

risTvisac aucilebelia nivTis sawyobidan moSorebis Semdeg masze 

giravnobis uflebis gaqarwylebisa (giravnoba gauqmebis pirobiT) da 

sawyobSi Semotanil axal nivTebze am momentidan giravnobis uflebis 

warmoSobis SeTanxmeba (e. w. surogaciis SeTanxmeba).33 mTeli moZravi 

qoneba gulisxmobs piris kuTvnil mTel materialur aqtivs, uZravi 

qonebis gamoklebiT. TanamesakuTres SeuZlia, Tavisi (idealuri) wili 

TanasakuTrebaSi ara marto gaasxvisos, aramed aseve daagiravos.34 am 

SemTxvevaSi mflobelobiTi giravnobis dasadgenad aucilebelia mo-

giravnisaTvis kvalificiuri Tanamflobelobis (155 IV, mux. 155, 36-e 

veli) miniWeba.35 

5. fuli

fuli SeiZleba iyos giravnobis sagani, Tu, mxareTa SeTanxmebis 

mixedviT, gadacemuli konkretuli kupiurebi da monetebi damgira-

veblis sakuTrebaSi unda darCes da giravnobis vadis amowurvis Sem-

deg mas ukan unda daubrundes (mag., daluquli konvertiT gadacemu-

li fuli).36 Tumca ufro gavrcelebulia SemTxveva, rodesac fuli 

swored rom unda gadavides mogiravnis sakuTrebaSi da vadis gasvlis 

Semdeg man mxolod imave odenobis Tanxa unda daabrunos (mag., kauci-

oni qiravnobis xelSekrulebisas). am SemTxvevas germanul doqtrin-

aSi araregularuli giravnobis saxeliT moixsenieben da giravnobis 

momwesrigebel normebs masze analogiiT avrceleben.37 fulze re-

gistrirebuli giravnobis dadgena gamoricxuli unda iyos, radgan 

gansxvavebiT yvela sxva nivTisagan, misi samarTlebrivi bedisaTvis 

samarTali saqarTveloSi, 2011, gv. 131.

31 RGZ 53, 218; RG JW 1906, 224; RGZ 68, 49; 70, 231; RGZ 95, 237; BGH NJW 1968, 393.
32  Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1204, Rn. 21; Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1204, Rn. 

10. 
33 Damrau, iqve, Rn. 10; RGZ 53, 220.
34  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 129, 132; Sosnitza, iqve, Rn. 21.
35 Sosnitza, iqve, Rn. 21.
36 iqve, Rn. 23.
37  BGH NJW 1994, 3287; Sosnitza, iqve, § 1204, Rn. 23; ix. sapirispiro mosazrebisaTvis Damrau, in 

MüKo BGB, 7. Aufl ., 2017, § 1204, Rn.  7. 
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Tvalis midevneba SeuZlebelia.38 

IV. giravnobiT uzrunvelyofili moTxovna

1. fuladi formiT gamoxatvadi moTxovna, 254 IV

giravnoba uzrunvelyofs kreditoris moTxovnas, romelic ar 

aris aucilebeli, rom fuladi saxiT iyos warmodgenili (sesxi, kre-

diti, nasyidobis fasis gadaxdis moTxovna); Tumca aucilebelia, rom 

SesaZlebeli iyos misi fuladi formiT gamoxatva (254 IV).39 es wina-

piroba aucilebelia, vinaidan realizaciis Sedegad mogiravne iRebs 

fulad Tanxas, romelic gamiznulia swored moTxovnis dafarvisaT-

vis. kanoniT dadgenili giravnobis uflebis umTavresi mizani ver 

miiRweva, Tu ar arsebobs uzrunvelyofili moTxovnis fuladi ek-

vivalenti. magaliTad, dasaSvebia Tavdebobisagan gaTavisuflebis 

moTxovnis (904) giravnobiT uzrunvelyofa, Tumca giravnobis sagnis 

realizacia mxolod TavdebisaTvis moTxovnis wayenebis momentidan 

aris dasaSvebi, radgan mxolod amis Semdeg aris es moTxovna fuladi 

saxiT gamoxatuli.40 Sesrulebis nacvlad zianis anazRaurebis moTxo-

vnis uflebis (Sdr. 494-e me-7 da momdevno velebi) uzrunvelyofi-

sas, giravnobis sagnis realizacia dasaSvebia mxolod mas Semdeg, rac 

Sesrulebis moTxovna zianis anazRaurebis moTxovnad gardaiqmneba.41

amgvarad, dasaSvebia moqmedebisagan Tavis Sekavebis moTxovnis 

darRvevisaTvis SeTanxmebuli pirgasamtexlos, iseve rogorc nebis-

mieri sxva pirgasamtexlos, giravnobiT uzrunvelyofa.42 amis sapiri-

spirod SeuZlebelia im uflebis uzrunvelyofa, romelic, amavdrou-

lad, ar Seicavs moTxovnis uflebas, magaliTad, sanivTo uflebebi, 

rogoric aris ipoTeka, an 951-e muxlidan warmomdgari moTxovna, 

radgan es mxolod naturaluri valdebulebaa da ar warmoSobs sa-

marTlebrivi gagebiT moTxovnis uflebas.43 igive wesi vrceldeba 

zneobriv valdebulebebze, romelTa ukumoTxovnac maTi Sesrulebis 

Semdeg dauSvebelia kondiqciuri moTxovnis meSveobiT (976 II a)).44 

38  fulis registrirebuli giravnobis sagnad gamoyeneba giravnobis am formas 

yovelgvar azrs akargvinebs. registrirebuli giravnobis mizani giraos damgiraveblis 

mflobelobaSi datovebis gziT misTvis am sagniT sargeblobis uflebis miniWebaa (ix. 

255-e muxlis koment., me-3 da momdevno velebi). fuliT sargebloba ki avtomaturad 

mis gasxvisebasa da giraos gauqmebasTan aris dakavSirebuli. Sesabamisad, absurdulia, 

fulze registrirebuli giravnobis mizani am fuliT sargebloba iyos, radgan pirvelive 

sargeblobisTanave masze giravnobis ufleba gauqmdeboda.

39  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 136; Snitgeri, sakredito 

samarTali, 2011, gv. 10. 

40  RGZ 143, 194; RGZ 78, 34; sxva magaliTisaTvis Sdr. Snitgeri, sakredito samarTali, 2011, 

gv. 10.

41 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1228, Rn. 5.
42 iqve, § 1204, Rn. 15.
43 RGZ 47, 52.
44 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1204, Rn. 15.

19

20



331

muxli 254 giorgi rusiaSvili

SesaZlebelia xandazmuli moTxovnis giravnobiT uzrunvelyofa.45 

xandazmuli moTxovnis giravnobiT uzrunvelyofis SeTanxmebis Se-

cileba dauSvebelia am faqtis arcodnis gamo rogorc damgiravebe-

li-movalis, ise im damgiravebeli-mesakuTris mxridan, romelic ar 

aris mogiravnis movale.46 uzrunvelyofili moTxovnis xandazmuloba 

xels ar uSlis giravnobis sagnis realizacias (144 III).

2. aqcesoruloba

qarTuli sasamarTlo praqtikis sawinaaRmdegod, giravnobis 

damdgeni SeTanxmeba unda CaiTvalos ara sanivTo, aramed, Cveule-

briv, valdebulebiT garigebad (ix. mux. 257, me-2 veli).47 giravnoba 

uzrunvelyofs gansazRvrul valdebulebas, romlis gareSec is ver 

arsebobs (giravnobis aqcesoruloba, 153 I). Tu ZiriTadi ufleba ar 

warmoiSoba garigebis baTilobis an sxva safuZvliT, giravnobac ar 

iTvleba warmoSobilad; Tu ZiriTadi ufleba SemdgomSi gauqmda, es 

avtomaturad iwvevs giravnobis uflebis gauqmebasac mxareTa Soris 

damatebiTi SeTanxmebis da maT Soris komunikaciis gareSe. giravno-

bis aqcesoruloba kanonis imperatiuli principia da misi gamoricxva 

mxareebis SeTanxmebiT dauSvebelia;48 aseve dauSvebelia giravnobis 

uflebis SeTanxmeba imgvarad, rom mogiravne uflebamosili iyos, sa-

kuTari moTxovna daikmayofilos giravnobis sagnidan ise, rom piradi 

movale ar iyos uflebamosili, dafaros vali da amiT Sewyvitos gi-

ravnobis ufleba.49

3. moTxovnis gansazRvradoba

giravnobiT uzrunvelsayofi moTxovna, sul mcire, gansazRvradi 

unda iyos, Tumca sakmarisia, Tu giravnobis dadgena moxdeba movalesa 

da kreditors Soris arsebuli saqmiani urTierTobidan warmoSobili 

yvela amJamindeli da samomavlo moTxovnis uzrunvelsayofad.50 uz-

runvelyofili moTxovnis Canacvleba sxva moTxovniT SeuZlebelia.51 

amis sapirispirod ganmartebis meSveobiT Tavidanve uzrunvelyofil 

moTxovnad SeiZleba moiazrebodes garigebis konversiis (60) Sedegad 

45 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1204, Rn. 16.
46  iqve; Tumca sapirispiro mosazrebis Tanaxmad,  aramovalis mier nivTis dagiravebis 

SemTxvevaSi (Damrau, in MüKo BGB, 7. Aufl ., 2017, $ 1204, Rn. 18) Secileba dasaSvebi unda 

iyos.

47  saqarTvelos uzenaesi sasamarTlos 2009 wlis 28 dekembris #as-654-961-09 

gadawyvetileba; 2009 wlis 21 Tebervalis #as-1220-1240-2011 ganCineba; susg samoqalaqo 

saqmeebze 10/2012, gv. 107_111.

48 Sosnitza, iqve, Rn. 14.
49 BGHZ 23, 299; BGHZ 25, 181; BGH NJW 1957, 672; BGH NJW 1957, 1517.
50 RGZ 78, 27; RG JW 1911, 367; BGH NJW 1965, 965.
51 Wolff /Raiser, Sachenrecht, 10. Aufl ., 1957, § 162 II.
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warmoSobili moTxovna, iseve rogorc yvela is moTxovna, romlebic 

Tavdapirvelad uzrunvelyofili moTxovnis adgils ikavebs (mag., 

kondiqciuri moTxovna).52

4. samomavlo an pirobiTi moTxovnebi

giravnobis ufleba SeiZleba dadgindes samomavlo an pirobiTi 

moTxovnebis uzrunvelsayofadac (254 III), rac aris gamonaklisi aqce-

sorulobis principidan, radgan rogorc samomavlo, ise pirobiTi 

moTxovnebi ar iTvleba warmoSobilad gansazRvruli momentis _ kon-

kretuli vadis an movlenis dadgomamde. miuxedavad amisa, am SemTx-

vevaSi giravnobis ufleba warmoiSoba mogiravnesa da damgiravebels 

Soris SeTanxmebisa da nivTis gadacemis (registrirebuli giravnobis 

SemTxvevaSi _ registraciis) da ara uzrunvelyofili moTxovnis war-

moSobis momentidan,53 rac aris kidec gadamwyveti giravnobis rangi-

saTvis (ix. mux. 267, me-5 da momdevno velebi). sxvagvaradaa saqme, ro-

desac giravnoba dgindeba im daTqmiT, rom moTxovnis uzrunvelyofa 

mxolod misi Sesrulebis vadis dadgomis Semdeg unda moxdes.54 

moTxovnis warmoSobamde mogiravnes ara aqvs giravnobis sagnis rea-

lizaciis ufleba (Sdr. 278)55 da giravnoba qarwyldeba, Tu calsaxaa, 

rom samomavlo moTxovna aRar warmoiSoba, an piroba aRar dadgeba.56

samomavlo an pirobiTi moTxovnebi unda iyos gansazRvruli an, 

sul mcire, _ gansazRvradi (ix. zemoT, 23-e veli). 

52 BGH NJW 1968, 1134. 
53 BGHZ 86, 347; BGHZ 93, 76; BGH WM 1998, 2463.
54 BGH WM 1998, 2463.
55 BGHZ 86, 347; BGHZ 93, 76.
56 RGZ 145, 336.
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muxli 255. giravnobis saxeebi 

giravnobis saxeebia: 

a) mflobelobiTi giravnoba;

b) registrirebuli giravnoba.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. mflobelobiTi giravnoba ............................................................. 333

II. registrirebuli giravnoba .......................................................... 334

255-e muxli adgens saxelSekrulebo giravnobis saxeebs: mflobe-

lobiT da registrirebul giravnobas.

I. mflobelobiTi giravnoba

saxelSekrulebo mflobelobiTi giravnobis dadgenisaTvis auci-

lebelia damgiravebelsa da mogiravnes Soris zepiri an werilobiTi 

formiT dadebuli SeTanxmeba giravnobis dadgenis Sesaxeb (giravno-

bis xelSekruleba, ix. mux. 257, me-2 veli) da moZravi nivTis mogira-

vnis an mis mier gansazRvruli mesame piris mflobelobaSi gadacema 

(257 I, ix. mflobelobiTi giravnobis dadgenasTan dakavSirebiT am 

muxlis komentari, xolo mxareTa ufleba-movaleobasTan dakavSire-

biT, 261-e muxlis komentari). 

mflobelobiTi giravnoba emyareba sajaroobis principis dacvas, 

ris gamoc damgiravebeli valdebulia, mogiravnes dauTmos nivTze 

batonoba. am SemTxvevaSi raƟ o legis mimarTulia iqiTken, rom kredi-

tis uzrunvelsayofad gamoyenebuli nivTi gamoTiSos damgiraveblis 

mesame pirTaTvis Secnobadi qonebis Semadgenlobidan.1 aqedan gamom-

dinare, rogorc ki nivTi akrZaluli TviTnebobis gareSe isev dam-

giraveblis qonebaSi brundeba, giravnobac unda gaqarwyldes (272 II). 

mflobelobiTi giravnobis konstruqcia, romelic sajaroobis prin-

cipis mkacrad ganxorcielebas isaxavs miznad, giravnobis am formas 

sakmaod mouqnel instrumentad aqcevs da srulad ver pasuxobs Ta-

namedrove ekonomikuri cxovrebis gamowvevebs. nivTiT sargeblobis 

potenciali, faqtobrivad, auTvisebeli rCeba, radgan damgiravebeli 

kargavs misi gamoyenebis SesaZleblobas, xolo mogiravnes, romelic 

flobs nivTs, Cveulebriv, ar aqvs Sesabamisi uflebamosileba (Sdr. 

261 III).2 Cveulebriv, erTaderTi giravnobaunariani sagani, romelsac 

profesionali movaWre an fabrikanti flobs, misi samuSao inventari, 

sasaqonlo sawyobi an manqanebia, romlebsac is damgiravebels verc 

1 Melsheimer, Sicherungsübereignung oder Registerpfandrecht, 1967, S. 4.
2  Ferid/Sonnenberger, Das Französische Zivilrecht II, 2. Aufl ., 1986, 3 D 161; Wanturia, kreditis 

uzrunvelyofis samarTali, 2012, gv. 125.

1
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3

4

erT SemTxvevaSi ver dauTmobs, Tu komerciuli saqmianobis Sewyvetas 

ar apirebs. amis gamo, mflobelobiTi giravnoba praqtikaSi mxolod 

or SemTxvevaSi inarCunebs praqtikul daniSnulebas: es aris mcire 

samomxmareblo kreditis uzrunvelyofa (maT Soris lombardSi gira-

vnoba) da bankebis giravnobis ufleba im fasian qaRaldebze, Zvirfa-

seulobasa da a. S., romlebsac klienti maTTan inaxavs.3

mflobelobiTi giravnobis zemoT xsenebuli mouqneli xasiaTis 

gamo, samoqalaqo brunva saWiroebda moZravi nivTiT moTxovnis uz-

runvelyofis iseT saSualebas, romelic sajaroobis principze ua-

ris Tqmis gareSe damgiravebels SeunarCunebda mflobelobas Tavis 

kuTvnil nivTze, Tumca, amavdroulad, miscemda misi moTxovnis uz-

runvelyofis potencialis maqsimalurad gamoyenebis SesaZleblobas. 

qarTvelma kanonmdebelma sxvadasxva marTlwesrigis mier SemoTava-

zebuli aramflobelobiTi giravnobis nairsaxeobebidan4 registrire-

buli giravnobis sasargeblod gaakeTa arCevani.5 

II. registrirebuli giravnoba

registrirebuli giravnoba ucxour marTlwesrigebSi saxelSekru-

lebo aramflobelobiTi giravnobis erT-erTi yvelaze gavrcele-

buli, qarTul samarTalSi ki misi erTaderTi saxea. registrirebuli 

giravnobis dros sajarooba miiRweva giravnobis uflebis sajaro 

reestrSi (satransporto saSualebasa da sasoflo-sameurneo manqa-

nis damxmare teqnikur saSualebaze giravnobis SemTxvevaSi _ Sinagan 

saqmeTa saministros momsaxurebis saagentoSi) registraciis gziT. 

damgiraveblis sxva kreditorTa dacvis damatebiTi uzrunvelyofa 

aRar aris saWiro, radgan TiToeul maTgans SeuZlia, reestrSi Ca-

xedvis gziT, saTanadod Seafasos damgiravebelTan sakredito xel-

Sekrulebis dadebis riskebi.6 garda amisa, minimumamdea dayvanili 

damgiraveblis mier giravnobis sagnis gasxvisebis SemTxvevaSi axali 

SemZenis mier dautvirTavi sakuTrebis mopovebisa da amgvarad gira-

vnobis uflebis gaqarwylebis riski (274 III, IV). 

kanonmdeblis mier samoqalaqo kodeqsSi registrirebuli giravno-

bis institutis Semotanis gadawyvetileba calsaxad gamarTlebulad 

unda CaiTvalos. aman Tavidan aacila qarTul marTlwesrigs numerus 

clausus-is principis darRveviT, yovelgvar sajaroobas moklebuli,7 

3 Baur, Lehrbuch des Sachenrechts, 1960, § 55 II; Wolff /Raiser, Sachenrecht, 10. Aufl ., 1957.
4  SedarebiTsamarTlebrivi mimoxilvisaTvis ix.: SimiƟ s, Das besitzlose Pfandrecht: Eine 

rechtsvergleichende Untersuchung, AcP 171, 1971, S. 94 f. 
5  ix. modeluri kanonis safuZvelze samxreT evropis qveynebis kodifikaciebSi 

registrirebuli giravnobis SemotanasTan dakavSirebiT: Meyer/Athenstaedt, Einführung der 
besitzlosen Registerpfandrechte in Südosteuropa, 2009, S. 393 ff .

6  SimiƟ s, Das besitzlose Pfandrecht: Eine rechtsvergleichende Untersuchung, AcP 171, 1971, S. 115; Ferid/
Sonnenberger, Das Französische Zivilrecht II, 2. Aufl ., 1986, 3 D 161.

7  ris gamoc germaniaSi SeTanxmebuli am aramflobelobiTi uzrunvelyofis aRiareba sxva 
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aramflobelobiTi uzrunvelyofis alternatiuli saSualebebis Se-

qmnis aucilebloba, ris magaliTadac germanuli doqtrinis mier gan-

viTarebuli fiduciaruli sakuTrebis ufleba SeiZleba dasaxeldes 

(Sicherungsübereignung).8 registrirebuli giravnoba, garemoebaTa mTe-

li rigis gaTvaliswinebiT, rogorc damgiraveblisaTvis, ise mogi-

ravnisaTvis, gacilebiT ufro mosaxerxebelia, vidre mflobelobiTi 

giravnoba. pirvel rigSi, es aris, ukve zemoT xsenebuli, damgira-

veblisaTvis mflobelobis SenarCunebis SesaZlebloba, romelsac mas 

giravnobis es forma sTavazobs. aqedan gamomdinareobs aseve sagnis 

ramdenimejer dagiravebis SesaZlebloba (267 I), gansxvavebiT mflo-

belobiTi giravnobisagan.9 garda amisa, moTxovnebis (uflebebis) da-

giraveba mxolod registrirebuli giravnobis formiT (259 I da II) 

aris SesaZlebeli _ mxolod es uzrunvelyofs mis sajaroobas _ iseve 

rogorc samomavlo qonebis (254 V). gansxvavebiT mflobelobiTi gi-

ravnobisagan, registrirebuli giravnobis SemTxvevaSi SesaZlebelia 

mogiravnis dakmayofileba giravnobis saganze sakuTrebis mopovebiT 

(2601, amgvari SeTanxmebidan gamomdinare riskebsa da maT prevencias-

Tan dakavSirebiT ix. mux. 2601, me-3 veli). 

miuxedavad imisa, rom registrirebuli giravnoba, saboloo jamSi, 

orive mxaris interesebs iTvaliswinebs da mogiravnes icavs damgira-

veblis mier giravnobis sagnis mesame pirze dautvirTavad gasxvisebis 

riskisagan, mas ar icavs Tavad damgiraveblis mier nivTis gafuWebi-

sagan. mogiravne giravnobis sagnis meore mxaris mflobelobaSi dato-

vebiT atarebs am ukanasknelis mier sagnis gauaresebis risks,10 risi 

kompensirebac mas mxolod 261 I, IV, 264 II muxlebis mixedviT SeuZlia.

ix. registrirebuli giravnobis dadgenasa da saganTan dakavSire-

biT 258-e muxlis, xolo mxareTa ufleba-movaleobebTan dakavSirebiT 

261-e muxlis komentarebi.

qveynebSi, Cveulebriv, SeuZlebelia  (Stumpf, Eigentumsvorbehalt und Sicherungsübertragung im 
Ausland, 4. Aufl ., 1980, S. 31 ff .).

8  ix. Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 124 da iq miTiTebuli 

literatura.

9 Wanturia, iqve, gv. 148.

10  Sdr. amasTan dakavSirebiT: Wanturia, iqve, 2012, gv. 125.

5
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muxli 256. giravnobis farglebi

1. giravnoba uzrunvelyofs moTxovnasa da masTan dakavSirebul sxva 

damatebiT uflebebs (maT Soris, procentsa da pirgasamtexlos), agreT-

ve qonebis movla-Senaxvis, sasamarTlosa da realizaciis xarjebs, Tu 

kanoniT an mxareTa SeTanxmebiT sxva ram ar aris gaTvaliswinebuli.

2. giravnobis ufleba vrceldeba giravnobis sagnidan miRebul nay-

ofze, Tu mxareTa SeTanxmebiT sxva ram ar aris gaTvaliswinebuli.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005w., mux.284.

saqarTvelos 2011 wlis 9 martis kanoni #4323 _ vebgverdi, 22.03.2011w.

saqarTvelos 2011 wlis 28 dekembris kanoni #5668 _ vebgverdi, 16.01.2012w.

I. pasuxismgeblobis farglebi, 256 I ................................................ 336

1. pasuxisgeba uzrunvelyofili moTxovnis moculobis 

   mixedviT .................................................................................... 336

2. pasuxisgeba giravnobis urTierTobidan 

   warmoSobili xarjebisaTvis ................................................... 337

II. pasuxismgeblobis farglebis gafarToebis akrZalva ............... 338

III. giravnobis gavrceleba nayofze, 256 II ....................................... 338

I. pasuxismgeblobis farglebi, 256 I

256-e muxli, romelic dispoziciur xasiaTs atarebs,1 gansazRv-

ravs, Tu ra farglebSi da ra moculobiT agebs pasuxs giravnobis 

sagani kreditoris moTxovnisaTvis da amiT, garkveulwilad, imeo-

rebs 893-e muxlis paradigmas. giravnobis mxareebs SeuZliaT, Tavian-

Ti SeTanxmebiT SemozRudon es farglebi, an piriqiT, ganavrcon is, 

gaiTvaliswinon, magaliTad, zRvruli Tanxa pasuxismgeblobisaTvis 

an cvladi saprocento ganakveTi.2 mxolod amgvari SeTanxmebis arar-

sebobis SemTxvevaSia SesaZlebelia 256-e muxlze SeuzRudavad miTi-

Teba.

1. pasuxismgebloba uzrunvelyofili moTxovnis moculobis mixedviT

specialuri SeTanxmebis ararsebobis SemTxvevaSi, giravnobis saga-

ni pasuxs agebs uzrunvelyofili moTxovnis moculobis mixedviT. am-

gvarad, am moculobis Semcireba gadaxdis, gaqviTvis, valis patiebis 

an sxva msgavsi garemoebis gamo zustad isevea gasaTvaliswinebeli, 

1 saqarTvelos uzenaesi sasamarTlos 2014 wlis 30 aprilis #as-785-752-2014 ganCineba.

2  Sdr. magaliTisaTvis: Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 148; Damrau, 
in MüKo BGB, 7. Aufl ., 2017, $ 1210, Rn. 1; Tu sesxis xelSekrulebis mxareebi SeaTanxmeben 

sesxis procentis gaqviTvas dagiravebuli nivTidan miRebul sargebelTan, maSin 

giravnobiT uzrunvelyofilia, aseve, es (sargebelSi gasaqviTi procentis) moTxovnac 

(Sdr. saqarTvelos uzenaesi sasamarTlos 2010 wlis 14 ivnisis #as-6-345-09 gaCineba) da 

sargebeli ar CaiTvleba Ziri sesxis moTxovnis angariSSi (261 IV).

1

2
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3

4

rogorc moTxovnis moculobis gazrda, procentebis, vadis gadaci-

lebiT gamowveuli zianis, an Sesrulebis nacvlad Tu SesrulebasTan 

erTad zianis anazRaurebis (ix. mux. 494, me-7 da momdevno velebi) 

moTxovnis, iseve rogorc (giravnobis dadgenisas Tu misi dadgenis 

Semdeg SeTanxmebuli) pirgasamtexlos meSveobiT.3 giravnobis sagani 

pasuxs agebs aseve mxareTa SeTanxmebis safuZvelze gazrdili moTxo-

vnisaTvis, gansxvavebiT axali moTxovnis SeTanxmebisagan.4 es wesi 

moqmedebs maSinac, rodesac nivTi momdevno rangis giravnobiT aris 

datvirTuli. moTxovnis moculobis gazrdis SemTxvevaSic, misi am 

gazrdili wilisaTvis pasuxismgeblobac giravnobis dadgenis dro-

is mixedviT ganisazRvreba (267 I). momdevno rangis damgiraveblebi 

unda Seeguon im faqts, rom giravnobis sagnis realizaciidan amo-

nagebi SeiZleba, maTi moTxovnis uzrunvelsayofad sakmarisi aRar 

iyos, radgan sagnis pasuxismgeblobis farglebis amgvari gafarToeba 

moTxovnis gazrdis gamo winaswarvea moculi 256 I muxliT.5 

2. pasuxisgeba giravnobis urTierTobidan warmoSobili xarjebisaTvis 

moTxovnis moculobis mixedviT pasuxisgebis garda, giravnobis sa-

gani pasuxs agebs aseve uSualod giravnobis urTierTobidan gamomdi-

nare xarjebisaTvis, rogorebicaa: qonebis movla-Senaxvis (Tumca Sdr. 

mux. 261, me-17 veli), sasamarTlosa da giravnobis sagnis realizaciis 

xarjebi. movla-Senaxvis xarjebs ganekuTvneba giravnobis saganze ga-

weuli danaxarjebi 261 I, III muxlis mixedviT (ix. am muxlis komenta-

ri).6 amgvari danaxarjebia, magaliTad, sabanko angariSze Setanili 

qiravnobis kaucionis SemTxvevaSi, gamqiraveblis mier am angariSis 

daxurvis xarjebi.7 xarjad, 256 I muxlis gagebiT, ar CaiTvleba wina 

rigis mogiravnis dakmayofilebis xarjebi (Sdr. 269 III).8

sasamarTlos xarjebs ganekuTvneba movalis mimarT sarCelis aRZv-

rasTan dakavSirebuli xarjebi,9 magaliTad, advokatis gasamrjelo10 

da movalis qonebaze iZulebiTi aRsrulebis miqcevis danaxarjebi,11 

3 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1210, Rn. 2.
4 iqve.
5  Emmerich, Pfandrechtskonkurrenzen, 1909, § 22; marTalia, sawinaaRmdego mosazrebis Tanaxmad 

(Wolff /Raiser, Sachenrecht, 10. Aufl ., 1957, $ 162 II), wina rangis mogiravnis moTxovnis gazrdis 

SemTxvevaSi misi uflebebis dacva momdevno rangis mogiravnis xarjze gaumarTlebelia, 

Tumca es pirdapir gamomdinareobs kanonidan da misi Tavidan acileba mxolod 

saxelSekrulebo pasuxismgeblobis gafarToebis akrZalvis SeTanxmebiT aris SesaZlebeli 

(Damrau, in MüKo BGB, 7. Aufl ., 2017, $ 1210, Rn. 2).
6 Westermann/Eickmann/Gursky, Sachenrecht, 8. Aufl ., 2011, § 128, Rn. 12.
7 AG Büdingen WuM 1995, 483.
8  OLG StuƩ gart WürƩ Jb. 26 (1914), 164; Damrau, iqve, Rn. 6; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 

1210, Rn. 4.
9 OLG Hamburg MDR 1959, 580.
10 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 147.

11 saqarTvelos uzenaesi sasamarTlos 2014 wlis 30 aprilis #as-785-752-2014 ganCineba.
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maSinac ki, rodesac damgiravebeli da movale sxvadasxva piria (263).12 

giravnobis sagani, ra Tqma unda, `pasuxs agebs~ uSualod damgiraveb-

lis mimarT iZulebiTi aRsrulebis xarjebisaTvis, ris sapirispiro-

dac, 256 I muxlis mixedviT, uzrunvelyofili moTxovna ar aris mova-

le-damgiraveblis mier mogiravnisagan giravnobis sagnis sasamarTlo 

wesiT gamoTxovisas am ukanasknelis, rogorc mopasuxis, mier gaweuli 

xarjebis anazRaurebis moTxovna.13

giravnobis sagnis realizaciasTan dakavSirebuli xarjebia misi 

pirdapiri miyidvis meSveobiT realizaciis SemTxvevaSi (283 I) am sag-

nis gayidvis xarjebi (transportireba, SefuTva, avtosadgomis qira-

vnoba,14 sxvadasxva gadasaxadi da a. S.), xolo gayidvis specialuri 

savaWro dawesebulebisaTvis mindobis SemTxvevaSi (283 II) dawesebule-

bisaTvis gadasaxdeli gasamrjelo.

II. pasuxismgeblobis farglebis gafarToebis akrZalva

gamonaklisis saxiT Tu damgiravebeli-mesakuTre nivTs sxva piris 

valdebulebis uzrunvelsayofad agiravebs (263), giravnobis sagan-

ma `pasuxi ar unda agos~ giravnobis dadgenis Semdeg movalesa da 

mogiravnes Soris SeTanxmebiT moTxovnis farglebis gafarToebisas 

moTxovnis am mogvianebiT gazrdili wilisaTvis. magaliTad, im SemTx-

vevaSi, Tu movale da mogiravne-kreditori ukve giravnobis dadge-

nis Semdeg aTanxmeben xelSekrulebis SeusruleblobisaTvis pirga-

samtexlos gadaxdis sakiTxs, ris uzrunvelsayofadac damgiravebeli 

sakuTar nivTs ar datvirTavda. es daTqma, rac germaniaSi pirdapir 

kanoniT aris gaTvaliswinebuli (gsk-is 1210 I 2 paragrafi),15 saqarT-

veloSic unda moqmedebdes, risTvisac 256 I muxlis teleologiuri 

reduqcia an 893 2 muxlis analogiiT gamoyenebaa aucilebeli. winaaRm-

deg SemTxvevaSi, dairRveoda damgiraveblis nebis avtonomia, radgan 

misi sakuTreba pasuxs agebda mogvianebiT sxva pirebs Soris SeTanx-

mebiT gazrdili valdebulebisaTvis, razec mas Tanxmoba ar gamouT-

qvams giravnobis dadgenisas. 

III. giravnobis gavrceleba nayofze, 256 II

giravnobis ufleba, rogorc wesi, vrceldeba giravnobis sagni-

dan miRebul nayofze (154), garda im SemTxvevisa, rodesac giravnobis 

xelSekrulebis mxareebma SeTanxmebiT pirdapir gamoricxes es SesaZ-

lebloba. 154-e muxlSi gaTvaliswinebuli nayofis cneba, romelzec 

12 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1210, Rn. 6.
13 OLG Dresden AnnSächsOLG 32 (1911), 78.
14 saqarTvelos uzenaesi sasamarTlos 2014 wlis 30 aprilis #as-785-752-2014 ganCineba.

15   Sdr. germanul samarTalSi amasTan dakavSirebiT detalurad Damrau, iqve, Rn. 3 ff .

5

6

7
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miuTiTebs 256 II, moicavs ara mxolod organul nayofs, aramed, aseve, 

e. w. gaSualebul nayofs (154 III), rogoric aris, magaliTad, nivTis 

qira (257 I) da romelzec aseve unda gavrceldes giravnoba. Tu da-

giravebulia meanabris moTxovna bankis mimarT, maSin giravnoba 256 I 

muxlis mixedviT vrceldeba anabarze daricxuli procentis miRebis 

moTxovnazec. nayofze giravnobis uflebis gavrcelebisaTvis umniS-

vneloa, Tu vin xdeba am nayofis mesakuTre misi mTavari nivTisagan 

gamoyofis Semdeg,16 iseve rogorc mogiravnis mier am nayofze mflo-

belobis mopoveba.17 

giravnobis sagnis dakargvis, dazianebis, ganadgurebisa da gaufa-

surebis sanacvlod mopovebuli moTxovnis surogaciasTan dakavSire-

biT ix. 264-e muxlis komentari.

261 II muxli aris gamonaklisi 256 II muxlSi dafiqsirebuli wesidan 

_ am SemTxvevaSi nayofze giravnobis uflebis gavrcelebis nacvlad 

is pirdapir mogiravnis sakuTreba xdeba. garda amisa, giravnobis 

uflebis nayofze gavrceleba SeiZleba gamoiricxos sxva piris mier 

nivTze dautvirTavi sakuTrebis mopovebiT (274 III, IV) da wina rangis 

mogiravnis uflebis gamo (267).

16 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1212, Rn. 2.
17 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1212, Rn. 2.

8

9
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muxli 257. mflobelobiTi giravnoba

1. moZrav nivTze mflobelobiTi giravnoba warmoiSoba mxareTa Se-

Tanxmebisa da nivTis mogiravnis an mogiravnis mier gansazRvruli mesa-

me piris mflobelobaSi gadacemis gziT. 

2. Tu nivTi ukve imyofeba mogiravnis an mogiravnis mier Sesabamisad 

uflebamosili piris mflobelobaSi, giravnobis warmoSobisaTvis sak-

marisia mxareTa SeTanxmeba.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. zogadi debulebebi ........................................................................ 340

II. SeTanxmeba ....................................................................................... 340

III. gadacema ......................................................................................... 341

1. arapiradapiri mflobelobis gadacema ................................. 342

2. `mokle xeliT gadacema~, 257 II ............................................... 343

I. zogadi debulebebi 

257-e muxli aregulirebs giravnobis dadgenis sanivTosamarT-

lebriv winapirobebs da, garkveulwilad, imeorebs 186-e muxlis pa-

radigmas, Tumca 186 II muxlis me-2 variantisagan gansxvavebiT, ar 

iTvaliswinebs nivTis damgiraveblis mflobelobaSi datovebis Sesa-

Zleblobas (mux. 186, me-17 veli), radgan am dros uzrunvelyofili 

ar aris giravnobis urTierTobis sajarooba,1 rac, amgvarad, mxolod 

registrirebuli giravnobis meSveobiT aris SesaZlebeli.

II. SeTanxmeba

mflobelobiTi giravnobis dadgena xdeba damgiravebelsa da mo-

giravnes Soris dadebuli SeTanxmebiT giravnobis dadgenis Sesaxeb, 

romlis mizanic kreditoris moTxovnis uzrunvelyofis mizniT gi-

ravnobis sagnis realizaciis moTxovnis uflebis miniWebaa. miuxeda-

vad imisa, rom sasamarTlo praqtika mas sanivTo garigebad miiCnevs2 

da asxvavebs giravnobis xelSekrulebisagan (pactum de pignore dando),3 

romlis ZaliTac damgiravebeli mxolod giravnobis dadgenis val-

debulebas kisrulobs,4 es gamijvna sanivTo da valdebulebiT gari-

1 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1253, Rn. 1.
2 saqarTvelos uzenaesi sasamarTlos 2013 wlis 25 oqtombris #as-304-289-2013 ganCineba.

3  Wieling, Sachenrecht I, 2. Aufl ., 2006, § 15 V;  Sdr. saqarTvelos uzenaesi sasamarTlos 2012 wlis 20 

seqtembris #as-483-457-2012 gadawyvetileba; aseve Wanturia, kreditis uzrunvelyofis 

samarTali, 2012, gv. 121, 137. 

4  am dros ganmartebis sakiTxia sanivTo SeTanxmebis valdebulebiT garigebaSi amokiTxva, 

da piriqiT, Sdr. RG JW 1914, 188; OLG Königsberg OLGE 5, 157; Damrau, in MüKo BGB, 7. Aufl ., 
2017, $ 1257, Rn. 6; Sdr. saqarTvelos uzenaesi sasamarTlos 2013 wlis 25 oqtombris 

#as-304-289-2013 ganCineba konkludentur sanivTo da valdebulebiT SeTanxmebasTan 

dakavSirebiT.

1

2
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3

4

5

gebebs Soris qarTul iuridiul doqtrinaSi ver CaiTvleba zogadad 

aRiarebulad. amis sapirispirod mizanSewonili Cans giravnobis er-

Tian, valdebulebiT SeTanxmebaze saubari, misi sanivTo da valde-

bulebiT SeTanxmebad daqucmacebis gareSe. 

SeTanxmebasa da mflobelobis gadacemis Tanmimdevrobas aranairi 

mniSvneloba ar eniWeba.5 Tu SeTanxmeba win uswrebs gadacemas, maSin 

aucilebelia, rom is am gadacemis momentamde darCes ZalaSi, Tumca 

es, Cveulebriv, ivaraudeba.6 

vinaidan kanoni pirdapir ar adgens giravnobis xelSekrulebis 

formas, es ukanaskneli SeiZleba daidos nebismieri formiT _ ro-

gorc zepirad, ise werilobiT. giravnobis SeTanxmeba SeiZleba xel-

Sekrulebis standartul pirobebSic, rac, bankebis SemTxvevaSi, ga-

vrcelebuli praqtikaa da ar miiCneva uCveulo (344), an ndobisa da 

keTilsindisierebis principebis sawinaaRmdego (346) pirobad.7 

III. gadacema

mflobelobiTi giravnoba warmoiSoba moZravi nivTis mogiravnis an 

mis mier gansazRvruli mesame piris mflobelobaSi gadacemiT. gada-

cema gulisxmobs pirdapiri mflobelobis gadacemas, romlis dro-

sac damgiravebelma srulad unda dakargos es pirdapiri mflobelo-

ba.8 Sesabamisad, Tu garkveul sivrcesa da iq moTavsebul nivTebze 

mflobelobas exeba saqme, pirdapiri mflobelobis gadacemisaTvis 

aucilebelia, damgiravebelma mogiravnes gadasces yvela gasaRebi.9 

mxolod giravnobis aRmniSvneli niSnis datana dagiravebul qonebaze 

sakmarisi ar aris, Tu damgiravebels mainc rCeba am qonebaze zemoq-

medebis SesaZlebloba.10

155 I muxlis gagebiT, mflobelobis gadacema SeiZleba SeTanx-

mebiTac (romelic unda gavmijnoT giravnobis dadgenasTan dakav-

Sirebuli SeTanxmebisagan),11 Tu SemZens SeuZlia nivTze batonobis 

ganxorcieleba, e. w. `grZeli xeliT gadacema~ (longa manu tradiƟ o).12 

amgvarad, tyeSi datovebuli SeSis gadacemisaTvis sakmarisia SeTanx-

meba damgiravebelsa da mogiravnes Soris. sxvagvarad aris saqme, Tu 

5 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1205, Rn. 2.
6 RGZ 84, 5; RG WarnR 1933, 115.
7 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1205, Rn. 2.
8  RGZ 53, 221; RGZ 66, 262; BGHZ 27, 362; gamomdinare iqidan, rom mflobelobis gadacema 

giravnobis dadgenis garigebis winapirobaa da ara misgan warmomdgari moTxovna, gaugebaria 

saqarTvelos uzenaesi sasamarTlos msjeloba 2013 wlis 25 oqtombris #as-304-289-2013 

ganCinebaSi, rodesac is uSvebs mflobelobiTi giravnobis dadgenis SesaZleblobas, 

mflobelobis miniWebis gareSe.

9 RGZ 67, 422; RGZ 77, 208.
10 BGH NJW 1958, 1723.
11 RGZ 66, 258; BGHZ 27, 362.
12 Sdr. gsk-is 854 II paragrafi.
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es SeSa damgiraveblis dacul sawarmo teritoriazea moTavsebuli.13 

rogorc damgiraveblis, ise mogiravnis mxareze dasaSvebia mflobe-

lobis gacema-mopovebisaTvis mWeris CarTva.14

1. arapiradapiri mflobelobis gadacema

257-e muxli mogiravnisaTvis pirdapiri mflobelobis gadacemis 

aucileblobidan mxolod erT gamonakliss uSvebs, es aris am mflo-

belobis mogiravnis mier gansazRvruli mesame pirisaTvis gadacema. 

186 II muxlis me-3 variantisagan gansxvavebiT, 257-e muxli ar iTvalis-

winebs arapirdapiri mflobeli-damgiraveblis mier mogiravnisaTvis 

pirdapiri mflobelis mimarT nivTis dabrunebis moTxovnis daTmobis 

meSveobiT mflobelobis gadacemis SesaZleblobas.15 marTalia, 257 I 

muxlis me-2 varianti mflobelobiTi giravnobis dadgenisaTvis sak-

marisad miiCnevs, Tu damgiravebeli nivTs ara uSualod mogiravnes, 

aramed mis mier gansazRvrul mesame pirs gadascems, Tumca aqac ar 

akonkretebs, unda moipovos Tu ara amiT mogiravnem arapirdapiri 

mflobeloba nivTze (mesame pirTan dadebuli qiravnobis, Txovebis, 

an sxva urTierTobis safuZvelze). orive SekiTxvaze pasuxis gace-

misas gasaTvaliswinebelia 257-e muxlis mizani da aq wamoyenebuli 

saxelmZRvanelo principi. mizani giravnobis dadgenis Semdeg gira-

vnobis sagnis faqtobrivad mogiravnis xelSi gadasvlaa, raTa damgi-

ravebelma Sesabamisi momentis dadgomisas veRar SeuSalos xeli mis 

realizaciaSi.16 am miznis miRwevisaTvis aucilebelia, rom damgira-

vebelma srulad dakargos mflobeloba, rogorc pirdapiri, ise ara-

pirdapiri.17 Tumca, amis miuxedavad, es Seuferxeblad realizaciis 

SesaZlebloba ver iqneboda uzrunvelyofili, Tu sagani mogiravnis 

mier gansazRvruli mesame piris xelSi gadavidoda, romelic mas ara-

pirdapir mflobelad ar aRiarebs da ar apirebs, daubrunos es sag-

ani. amitomac 257 I muxlis me-2 variantSi damatebiTi winapirobis sa-

xiT unda amovikiTxoT is garemoeba, rom mesame piri ara mxolod mzad 

unda iyos, moipovos nivTze pirdapiri mflobeloba, aramed aRiareb-

des mogiravnes arapirdapir mflobelad da mzad iyos, gadasces mas es 

sagani moTxovnisTanave.

am zemoxsenebuli daSvebidan ki a simile-argumentis ZaliT gamom-

dinareobs, rom sagnis mogiravnis xelSi gadasvlisaTvis sakmarisi 

unda iyos mogiravnisaTvis 186 II muxlis me-3 variantis darad ukve 

arsebuli urTierTobidan nivTis gamoTxovis uflebis daTmoba da 

13 RGZ 74, 148.
14 RGZ 67, 421; RGZ 77, 209.
15  Sdr. gsk-is 1205 II paragrafi, Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1205, Rn. 8 da iq 

miTiTebuli literatura.
16 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 123.

17 iqve.

6
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pirdapiri mflobelisaTvis amis Sesaxeb Setyobineba,18 radgan 257-e 

muxlis miznis miRwevisaTvis gadamwyvetia ara is garemoeba, mogiravne 

Tu damgiravebeli gansazRvravs mesame pirs, aramed mzad aris Tu ara 

es pirdapiri mflobeli-mesame piri mogiravne aRiaros arapirdapir 

mflobelad da moTxovnisTanave gadasces mas nivTi, rac am orive 

SemTxvevaSi Tanabrad aris uzrunvelyofili. ris gamoc 257 I muxlis 

me-2 variantis analogiiT gamoyenebisas giravnobis dadgena SesaZle-

beli unda iyos nivTis dabrunebis moTxovnis uflebis daTmobisa da 

amis Sesaxeb pirdapiri mflobelisaTvis Setyobinebis meSveobiT mogi-

ravnisaTvis arapirdapiri mflobelobis miniWebiT.19 

2. `mokle xeliT gadacema~, 257 II 

e. w. `mokle xeliT gadacemis~ (brevi manu tradiƟ o) wesi gulisxmobs 

mflobelobiTi giravnobis dadgenas im SemTxvevebSi, rodesac gira-

vnobis sagani ukve imyofeba mogiravnis an mis mier uflebamosili 

piris mflobelobaSi. am dros giravnobis warmoSobisaTvis nivTis fa-

qtobrivi gadacema aucilebeli aRar aris da giravnobis warmoSobi-

saTvis sakmarisia mxareTa SeTanxmeba. mogiravnis arapirdapiri mflo-

beloba sakmarisad unda CaiTvalos,20 Tu pirdapir mflobelad isev 

mesakuTre ar rCeba (ix. amasTan dakavSirebiT zemoT, me-6 veli).

18  BGH NJW 1996, 1675; OLG Karlsruhe WM 1999, 2451; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1205, 
Rn. 8. 

19 Wieling, Sachenrecht I, 2. Aufl ., 2006, § 15 VI d.
20 RGZ 118, 253; BGH NJW 1997, 2111.

8
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muxli 258. registrirebuli giravnoba

1. registrirebuli giravnobis warmoSobisaTvis aucilebelia gari-

gebis werilobiTi formiT dadeba da am garigebiT gansazRvruli gira-

vnobis uflebis registracia sajaro reestrSi (garda am muxlis me-4 

nawiliT gaTvaliswinebuli SemTxvevisa). am SemTxvevaSi moZravi nivTis 

mogiravnis mflobelobaSi gadacema savaldebulo ar aris.

2. garigebaSi unda aRiniSnos:

a) misi Sedgenis TariRi;

b) monacemebi mogiravnis, damgiraveblis, SesaZlo movale mesame pi-

ris Sesaxeb;

g) giravnobis sagnis zogadi an specifikuri  niSnebiT aRwera imgvar-

ad, rom SesaZlebeli iyos misi gansazRvra. Tu giravnobis sagania mTeli 

moZravi qoneba, misi aRwera ar moiTxoveba, Tuki mxareTa SeTanxmebiT 

sxva ram ar aris gaTvaliswinebuli;

d) uzrunvelyofili ZiriTadi moTxovnis zogadi an konkretuli aR-

wera da maqsimaluri Tanxa, romlis farglebSic unda dakmayofildes 

uzrunvelyofili moTxovna.

3. giravnobis uflebis registraciis wesi ganisazRvreba kanoniT.

31. finansur giraosTan dakavSirebuli urTierTobebi regulirdeba 

`sagadaxdo sistemisa da sagadaxdo momsaxurebis Sesaxeb~ saqarTvelos 

kanonis Sesabamisad.

4. `sagzao moZraobis Sesaxeb~ saqarTvelos kanonis 53-e muxlis pir-

veli punqtiT gansazRvrul satransporto saSualebasa da sasoflo-sa-

meurneo manqanis damxmare teqnikur saSualebaze registrirebuli gi-

ravnobis warmoSobisaTvis aucilebelia garigebis werilobiTi formiT 

dadeba da am garigebiT gansazRvruli giravnobis uflebis registracia 

sajaro samarTlis iuridiul pirSi _ saqarTvelos Sinagan saqmeTa sa-

ministros momsaxurebis saagentoSi. amasTanave, garigebis namdvilobi-

saTvis ar moiTxoveba garigebis an garigebis monawile mxareTa xelmo-

werebis namdvilobis damowmeba, Tu:

a) garigebis monawile mxareebi garigebas xels aweren maregistrire-

bel organoSi uflebamosili piris TandaswrebiT;

b) mogiravnesa da sajaro samarTlis iuridiul pirs _ saqarTvelos 

Sinagan saqmeTa saministros momsaxurebis saagentos Soris dadebulia 

xelSekruleba eleqtronuli dokumentbrunvis sistemis gamoyenebiT 

satransporto saSualebaze giravnobis registraciis Sesaxeb.

5. sajaro samarTlis iuridiuli piris _ saqarTvelos Sinagan saqmeTa 

saministros momsaxurebis saagentos mier materialuri an eleqtronu-

li dokumentebis safuZvelze `sagzao moZraobis Sesaxeb~ saqarTvelos 

kanonis 53-e muxlis pirveli punqtiT gansazRvrul satransporto sa-

Sualebasa da sasoflo-sameurneo manqanis damxmare teqnikur saSuale-

baze giravnobis uflebis registraciis wess gansazRvravs saqarTvelos 

Sinagan saqmeTa ministri.
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1

2

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

saqarTvelos 2006 wlis 8 dekembris kanoni #3879 _ ssm I, #48, 22.12.2006 w., mux. 321.

saqarTvelos 2006 wlis 29 dekembris kanoni #4310 _ ssm I, #2, 04.01.2007 w., mux. 35.

saqarTvelos 2007 wlis 11 maisis kanoni #4744 _ ssm I, #18, 22.05.2007 w., mux.158.

saqarTvelos 2008 wlis 2 oqtombris kanoni #314 _ ssm I, #24, 20.10.2008 w., mux.160.

saqarTvelos 2011 wlis 9 martis kanoni #4323 _ vebgverdi, 22.03.2011 w.

saqarTvelos 2012 wlis 25 maisis kanoni #6311 _ vebgverdi, 12.06.2012 w.

saqarTvelos 2013 wlis 24 dekembris kanoni #1833 _ vebgverdi, 03.01.2014 w.

I. zogadi debulebebi ........................................................................ 345 

II. registrirebuli giravnobis dadgena ......................................... 345

1. giravnobis xelSekruleba ....................................................... 346

2. giravnobis registracia ......................................................... 346

III. finansuri girao ........................................................................... 347

I. zogadi debulebebi

258-e muxli aregulirebs registrirebuli giravnobis, maT Soris, 

satransporto saSualebasa da sasoflo-sameurneo manqanis damxmare 

teqnikur saSualebaze dadgenis zogad wesebs. garda amisa, muxlSi 

mocemulia miTiTeba finansur giraoze, romelic regulirdeba sa-

gadaxdo sistemisa da sagadaxdo momsaxurebis Sesaxeb kanoniT.

muxlis Tavdapirveli redaqcia araerTxel Seicvala,1 rac, Ziri-

Tadad, ukavSirdeboda, erTi mxriv, sanotaro wesiT garigebis damow-

mebis aucileblobis gauqmebas, meore mxriv, satransporto saSuale-

basa da sasoflo-sameurneo manqanis damxmare teqnikur saSualebaze 

giravnobis dadgenis specialuri wesis SemoRebas, aseve, finansuri 

giraos Sesaxeb normis damatebas.

 
II. registrirebuli giravnobis dadgena

mflobelobiTisagan gansxvavebiT, registrirebuli giravnobis 

SemTxvevaSi mogiravnis an mesame piris mflobelobaSi moZravi nivTis 

gadacema saWiro ar aris, ris sakompensaciodac kanonmdebeli ufro 

rTul proceduras iTvaliswinebs misi dadgenisaTvis.2 am SemTxvevaSi 

sajarooba miiRweva giravnobis uflebis sajaro reestrSi (satrans-

porto saSualebasa da sasoflo-sameurneo manqanis damxmare teqni-

kur saSualebaze giravnobis SemTxvevaSi _ ssip saqarTvelos Sinagan 

saqmeTa saministros momsaxurebis saagentoSi) registraciis gziT (ix. 

amasTan dakavSirebiT mux. 255, me-3 veli). yvela sagani (mux. 254, me-10 

da momdevno velebi), romelTa dagiravebac SeiZleba mflobelobiTi 

1 saqarTvelos 2005 wlis 30 ivnisis # 1826 kanoni.

2Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 138.
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giravnobis farglebSi, giravnobaunariania aseve registrirebuli gi-

ravnobis formiTac, xolo moTxovnis uflebis dagiraveba mxolod am 

ukanaskneli formiT aris SesaZlebeli (259 I).

1. giravnobis xelSekruleba

giravnobis dadgenis Sesaxeb SeTanxmeba (giravnobis xelSekruleba 

da ara sanivTo garigeba (ix. mux. 257, me-2 veli) unda daidos weri-

lobiTi formiT,3 romlis rekvizitebic kanonSi imperatiulad4 aris 

gawerili da romlis daucvelobac giravnobis aranamdvilobas iwvevs 

(59 I). giravnobis xelSekruleba unda Seicavdes:

- xelSekrulebis dadebis TariRs;

- mogiravnis, damgiraveblis, SesaZlo movale mesame piris Sesaxeb 

monacemebs;

- giravnobis sagnis zogadi an specifikuri niSnebiT aRweras (mag. 

seriuli nomeri); 

- uzrunvelyofili ZiriTadi moTxovnis zogad an konkretul aR-

weras da maqsimalur Tanxas, romlis farglebSic unda dakmayofil-

des uzrunvelyofili moTxovna. rac Seexeba Tavad dagiravebuli sag-

nis Rirebulebis miTiTebas, amasTan dakavSirebiT ix. mux. 2601, me-6 

veli.

garda amisa, giravnobis sagnis realizaciis formad misi pirdapir 

mogiravnis sakuTrebaSi gadacemis (2601) an kanoniT gauTvaliswine-

beli wesis SeTanxmebisas (284 II) aucilebelia am daTqmis ara mxolod 

werilobiT xelSekrulebaSi gaTvaliswineba, aramed aseve misi regis-

tracia, ris gareSec mesame pirTa winaSe mas samarTlebrivi Zala ver 

eqneba.5 258-e muxli ar akonkretebs, unda iyos Tu ara registrire-

buli giravnobis SeTanxmeba mTavari sakredito xelSekrulebis na-

wili, risi damatebiTi winapirobis saxiT gaTvaliswinebac aramizan-

Sewonilia,6 radgan es araformasavaldebulo sakredito garigebas 

formasavaldebulod aqcevda. 

2. giravnobis registracia

registrirebuli giravnobis namdvilobisaTvis aucilebelia mxa-

reTa SeTanxmeba da giravnobis uflebis registracia, amitomac gi-

ravnobis xelSekrulebisagan gasamijnia registraciis ganacxadi, 

3  258 I 1 muxlis mixedviT, formasavaldebuloa, aseve, giravnobis winare xelSekruleba, 

rogorc es yvela sxva kanoniT gawerili formis SemTxvevaSia saxeze (RGZ 72, 385; RGZ 
169, 189), romlis mizanic mxaris gafrTxilebaa (Tumca sapirispiro msjelobisaTvis Sdr. 

saqarTvelos uzenaesi sasamarTlos 2016 wlis 13 aprilis #as-125-121-2016 ganCineba (38)).

4 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 138.

5 Thonabauer/Nösslinger, Leiƞ adenreihe zum Kreditrisiko _ Kreditsicherungsrecht in Polen, 2004, S. 27 f.
6 Wanturia, iqve.

3
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romelsac waradgens reestrSi giraos mesakuTre an Sesabamisi uf-

lebamosilebiT aRWurvili piri.7 giravnobis uflebisaTvis regist-

racias konstitutiuri8 da ara mxolod deklaratoruli mniSvneloba 

aqvs, ris gamoc is warmoiSoba mxolod am registraciis momentidan 

(Sdr. sajaro reestris Sesaxeb kanonis 16 II muxli). registracia xor-

cieldeba damgiraveblis piradobis nomriT an samewarmeo reestris 

nomris meSveobiT, aseve, dagiravebuli sagnis seriuli nomris miTi-

TebiT, aseTis arsebobis SemTxvevaSi.9 Tu damgiravebeli ar aris niv-

Tis mesakuTre, an giravnoba sxva mizeziT aris aranamdvili, regist-

racias samarTlebrivi Zala ar gaaCnia.10 

258 III muxlis Tanaxmad, giravnobis registracia giravnobis sagnis 

mixedviT xdeba sxvadasxva reestrSi da misi procedurac Sesabami-

si normatiuli aqtiT ganisazRvreba. moZravi nivTebisa da aramate-

rialuri qonebrivi sikeTeebis SemTxvevaSi es aris sajaro reestris 

Sesaxeb kanoni (16 I a) muxli), xolo SezRuduli pasuxismgeblobis 

sazogadoebisa da komandituri sazogadoebis partniorTa wilebis 

SemTxvevaSi _ mewarmeTa da arasamewarmeo (arakomerciuli) iuridiuli 

pirebis registraciis Sesaxeb instruqcia. satransporto saSualeba-

sa11 da sasoflo-sameurneo manqanis damxmare teqnikur saSualebaze12 

giravnobis registracia xorcieldeba Sinagan saqmeTa saministros 

momsaxurebis saagentoSi. registraciis wesi ganisazRvreba saqarT-

velos Sinagan saqmeTa ministris Sesabamisi brZanebiT.13 

III. finansuri girao 

finansuri giraos SemTxvevaSi moTxovnis uzrunvelyofis saSua-

lebad gamoyenebulia finansuri instrumentebi an angariSze ricxu-

li fuladi saxsrebi. finansuri giraos xelSekruleba ideba mxolod 

gansazRvrul pirebs Soris, romlebsac warmoadgenen: saqarTvelo, 

saqarTvelos aRmasrulebeli xelisuflebis organo, saqarTvelos 

erovnuli banki, angariSsworebis agenti, operatori, finansuri ins-

tituti, ucxouri centraluri banki, ucxouri finansuri instituti 

an saerTaSoriso finansuri instituti, Tumca saxelmwifo fasiani 

qaRaldebis finansuri giraos xelSekrulebis mxare SeiZleba aseve 

iyos nebismieri iuridiuli piri, Tu meore mxare komerciuli bankia. 

finansuri giraos xelSekruleba ideba werilobiT da mogiravnes an 

7 Meyer/Athenstaedt, Einführung der besitzlosen Registerpfandrechte in Südosteuropa, 2009, S. 398.
8  Sdr. SedarebiTsamarTlebrivi mimoxilvisaTvis Meyer/Athenstaedt, iqve, S. 396, 403. 
9  ix. Meyer/Athenstaedt, iqve, S. 397; Sesabamisad, mesame pirTaTvis registrirebul 

giravnobasTan dakavSirebiT informaciis moZiebac am monacemebis meSveobiT aris 

SesaZlebeli _ hƩ ps://mmr.reestri.gov.ge/main.php.
10 Sdr. Meyer/Athenstaedt, iqve, S. 398.
11 sagzao moZraobis Sesaxeb kanonis 53 I muxli.

12 sagzao moZraobis Sesaxeb kanonis 5 LXX muxli.

13  saqarTvelos Sinagan saqmeTa ministris 2007 wlis 25 ivnisis # 891 brZaneba.

6

7



348

muxli 258giorgi rusiaSvili/zurab WeWelaSvili

mis mier uflebamosil pirs unda hqondes finansuri giraos sagnis 

flobis an kontrolis SesaZlebloba. romelime maregistrirebel 

organoSi registracia aucilebeli ar aris. finansuri giraos erTi 

da imave sagnis ramdenjerme dagiraveba dauSvebelia. 

ix. finansuri giraos detalur mowesrigebasTan dakavSirebiT 

sagadaxdo sistemisa da sagadaxdo momsaxurebis Sesaxeb kanoni.

8
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muxli 2581. giravnobis mowmoba 

1. mogiravnis werilobiTi moTxovnidan ori kviris vadaSi movalis 

mier am kodeqsis 281-e muxlis pirveli nawiliT gansazRvruli valde-

bulebis Seusruleblobis SemTxvevaSi mogiravnis gancxadebis safuZ-

velze sajaro samarTlis iuridiuli piri _ saqarTvelos Sinagan saq-

meTa saministros momsaxurebis saagento gascems giravnobis mowmobas.

2. giravnobis mowmoba aris aRsrulebis qvemdebare aqti, romliTac 

dasturdeba sajaro samarTlis iuridiul pirSi _ saqarTvelos Sinagan 

saqmeTa saministros momsaxurebis saagentoSi am kodeqsis 258-e muxlis 

me-4 nawiliT gansazRvruli giravnobis uflebis registraciis faqti 

da saqarTvelos kanonmdeblobiT dadgenili garemoebebis arsebobisas 

mogiravnes ufleba aqvs, uflebamosil organos (Tanamdebobis pirs) 

mosTxovos giravnobiT uzrunvelyofili moTxovnis dakmayofilebis 

mizniT dagiravebuli nivTis mis mflobelobaSi gadacema.

3. giravnobis mowmoba ar gaicema, Tu registrirebuli giravnobis 

garigeba ar Seicavs moTxovnis uzrunvelyofisaTvis am kodeqsis 283-e 

muxlis pirveli nawiliT an/da 2601 muxliT gansazRvrul mxareTa Se-

Tanxmebas.

4. sajaro samarTlis iuridiul pirSi _ saqarTvelos Sinagan saqmeTa 

saministros momsaxurebis saagentoSi mogiravnis mier giravnobis mow-

mobis gacemis moTxovnis marTlzomierebaze pasuxismgebelia mogirav-

ne.

5. giravnobis mowmobis forma da gacemis wesi ganisazRvreba saqarT-

velos Sinagan saqmeTa ministris brZanebiT.

saqarTvelos 2009 wlis 17 ivlisis kanoni #1541 _ ssm I, #21, 03.08.2009 w., mux.124.

saqarTvelos 2013 wlis 24 dekembris kanoni #1833 _ vebgverdi, 03.01.2014 w.

I. zogadi debulebebi ........................................................................ 349

II. giravnobis mowmoba da misi winapirobebi ................................... 350

I. zogadi debulebebi 

Tu registrirebuli giravnobisas giraos realizaciis winapirobe-

bis dadgomisas (278) damgiravebeli mogiravnes nebayoflobiT ar 

gadascems nivTs (281 I), am ukanasknels mxolod sasamarTlos meS-

veobiT SeuZlia Tavisi uflebebis iZulebiT ganxorcieleba. kano-

ni am wesidan uSvebs gamonakliss avtosatransporto saSualebebsa 

da sasoflo-sameurneo manqanis damxmare teqnikur saSualebebze re-

gistrirebuli giravnobis SemTxvevaSi da aniWebs mogiravnes giraos 

gamoTxovis SesaZleblobas sasamarTlos gareSe (2811),1 mxolod gira-

vnobis mowmobis safuZvelze, romelic aRsrulebis qvemdebare aqtia 

1 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 124.

1
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2

3

(saaRsrulebo warmoebaTa Sesaxeb kanonis 2 o) muxli).2

2581 muxli ganmartavs giravnobis mowmobis funqcias, misi gacemis 

winapirobebs, formasa da wess. 

II. giravnobis mowmoba da misi winapirobebi

giravnobis mowmobiT dasturdeba Sinagan saqmeTa saministros 

momsaxurebis saagentoSi satransporto saSualebasa da sasoflo-sa-

meurneo manqanis damxmare teqnikur saSualebaze giravnobis uflebis 

registracia, ris safuZvelzec mogiravnes ufleba aqvs, sasamarTlos 

gareSe saaRsrulebo biuros meSveobiT3 moiTxovos zemoT xsenebuli 

giravnobis sagnis mis mflobelobaSi gadacema (ix. mux. 2811, 1-li veli). 

giravnobis mowmobis rekvizitebi4 da mis misaRebad warsadgen doku-

mentTa nusxa5 ganisazRvreba saqarTvelos Sinagan saqmeTa ministris 

Sesabamisi brZanebiT.

giravnobis mowmobis gacemis moTxovnis marTlzomierebaze pa-

suxismgebelia mogiravne, ris gamoc aramarTlzomieri mowmobis sa-

fuZvelze giraos realizaciis SemTxvevaSi zianis anazRaurebis val-

debuleba ekisreba mogiravnes da ara Sinagan saqmeTa saministros 

momsaxurebis saagentos.

giravnobis mowmobis gacemis winapirobaa registrirebuli gira-

vnobis garigebaSi mxareTa SeTanxmeba mogiravnis mier uSualod gira-

vnobis sagnis realizaciis uflebamosilebis miniWebaze (283 I, Tumca 

ix. mux. 276, me-4 veli) an mxareTa SeTanxmeba giravnobis sagnis mogi-

ravnis sakuTrebaSi gadasvlaze (2601).6 

2  giravnobis mowmoba Tavisi samarTlebrivi bunebidan da funqciidan gamomdinare, 

srulebiT gansxvavdeba ipoTekis mowmobisagan (289 I), romelSic dokumentirebulia 

ipoTekaris moTxovnis ufleba da, amgvarad, fasiani qaRaldia.

3  ix. aRsrulebis erovnuli biuros Sesabamisi ganmartebiTi baraTebi: hƩ p://nbe.gov.ge/?sec_
id=648&lang_id=GEO; hƩ p://nbe.gov.ge/index.php?lang_id=GEO&sec_id=32&info_id=7586 (bolos 

nanaxia: 22.02.2018).

4  saqarTvelos Sinagan saqmeTa ministris 2007 wlis 25 ivnisis # 891 brZanebis 141 V muxli.

5  saqarTvelos Sinagan saqmeTa ministris 2007 wlis 25 ivnisis # 891 brZanebis 141 III muxli.

6  risi wardgenis gareSec giravnobis mowmoba ar gaicema, saqarTvelos Sinagan saqmeTa 

ministris 2007 wlis 25 ivnisis # 891 brZanebis 141 IV a) muxli.
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muxli 259. moTxovnebisa da fasiani qaRaldebis dagiravebis wesi

1. moTxovnis dagiraveba xorcieldeba werilobiTi formiT garige-

bis dadebisa da am garigebiT gansazRvruli uflebis sajaro reestrSi 

registraciis gziT. aRniSnul garigebaze vrceldeba am kodeqsis 258-e 

muxlis me-2 nawiliT dadgenili moTxovnebi.

2. vidre movales werilobiT ecnobebodes moTxovnis dagiravebis 

Sesaxeb, mas ufleba aqvs, Seasrulos valdebuleba moTxovnis mflobe-

lis winaSe. aseT SemTxvevaSi gamoiyeneba 264-e muxlis pirveli nawiliT 

gaTvaliswinebuli wesi.

3. fasiani qaRaldebis dagiraveba xorcieldeba maTi SeZenisaTvis 

dadgenili wesiT. sajaro fasiani qaRaldebis dagiravebis wesi ganisaz-

Rvreba `fasiani qaRaldebis bazris Sesaxeb~ saqarTvelos kanoniT.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005w., mux.284.

saqarTvelos 2006 wlis 8 dekembris kanoni #3879 _ ssm I, #48, 22.12.2006 w., mux. 321.

I. zogadi debulebi ........................................................................... 351

II. moTxovnis giravnobaunarianoba, 259 I......................................... 351

1. ipoTeka ..................................................................................... 352

2. wili samewarmeo sazogadoebaSi ............................................. 352

III. movalis Setyobineba da misi Sedegebi, 259 II ............................. 353

1. movalis Setyobineba ............................................................... 353

2. Setyobinebis Sedegebi ............................................................. 354

IV. fasiani qaRaldebis dagiraveba, 259 III ....................................... 355

I. zogadi debulebebi

259-e muxli adgens moTxovnebisa da fasiani qaRaldebis dagiravebis 

specialur wess. Tu kerZosamarTlebrivi urTierTobis monawileebs 

moZravi nivTebis moTxovnis uzrunvelsayofad gamoyenebisas SeuZli-

aT, arCevani gaakeTon mflobelobiT da registrirebul giravnobas 

Soris, maT arCevanis ufleba ukve aRar aqvT im SemTxvevaSi, rodesac 

giravnobis sagania moTxovna (an sxva aramaterialuri qonebrivi sike-

Te).

moTxovnisa da fasiani qaRaldis mogiravnis dakmayofilebasTan 

dakavSirebiT ix. mux. 276, me-7 veli.

II. moTxovnis giravnobaunarianoba, 259 I

marTalia, 259-e muxli, gansxvavebiT Zveli redaqciis 255 I 1 

muxlisgan, moTxovnebis dagiravebis wesis gansazRvrisas aRar uTi-

Tebs moTxovnis daTmobis zogad normebze, Tumca es gamomdinareobs 

Tavad 254 I muxlidan, romlis mixedviTac, mxolod sxvisTvis gada-

1

2



352

muxli 259giorgi rusiaSvili/zurab WeWelaSvili

3

4

cemadi moTxovnis dagiravebaa SesaZlebeli. Sesabamisad, moTxovnis 

giravnobaunarianobis gansazRvra 254 I, 199 I 1 muxlebis mixedviT unda 

moxdes. 

moTxovnis dagiraveba aranamdvilia yvela im SemTxvevaSi, rodes-

ac misi dagiraveba an daTmoba pirdapir gamoricxulia movalesa da 

kreditors Soris SeTanxmebiT (199 I 1).1 garda amisa, bevr kanonismier 

danawesSi dafiqsirebulia uflebis daTmobis da, Sesabamisad, misi 

dagiravebis akrZalva (253, 242 II, 516 II, 632, 711 I, 933 I, 936), rac am 

moTxovnebs aseve giravnobauunarod aqcevs.2 

259 I 1 muxli analogiiT unda gavrceldes, moTxovnebis garda, 

yvela sxva aramaterialuri sikeTis daTmobis SemTxvevebze.

1. ipoTeka

ipoTekis uflebis dagiraveba SesaZlebelia mxolod misiT uzrun-

velyofili moTxovnis dagiravebis formiT, romelsac mihyveba ipo-

Tekis ufleba 295 I muxlSi gamyarebuli aqcesorulobis principis 

safuZvelze (mux. 199, me-8 veli).3 piradi fasiani qaRaldebis SemTx-

vevaSi moqmedi zogadi principis Tanaxmad, iziarebs ra dokumentze 

ufleba am dokumentSi gansxeulebuli uflebis beds,4 giravnobis uf-

leba vrceldeba aseve ipoTekis mowmobazec.5 Tu ipoTekiT datvirTu-

li qonebis mesakuTre da dagiravebuli moTxovnis movale sxvadasxva 

piria, maTTvis giravnobis Sesaxeb Setyobineba, 259 II muxlis mixedviT, 

savaldebulo ar aris.6 2896 muxli iTvaliswinebs mxolod damatebiT 

xerxs ipoTekiT uzrunvelyofili moTxovnis dagiravebisas, romel-

sac gadahyveba aseve ipoTekis ufleba da ufleba ipoTekis mowmobaze 

da, ra Tqma unda, ar gulisxmobs ipoTekis mowmobis damoukidebel 

giravnobaunarianobas, rac winaaRmdegobaSi movidoda rogorc ipo-

Tekis aqcesorulobis (295 I), ise pirad fasian qaRaldze uflebis am 

qaRaldSi dafiqsirebuli uflebis gareSe gadacemis dauSveblobis 

(928 II) principTan.

2. wili samewarmeo sazogadoebaSi

wili samewarmeo sazogadoebaSi aseve SeiZleba gaxdes, 259-e muxlis 

1  moTxovnis daTmobis akrZalva, gansxvavebiT yvela sxva gankargvis akrZalvisagan, ZalaSia 

ara mxolod movalesa da kreditors Soris, aramed mesame pirebTan urTierTobaSic, ix. 
Armbrüster, in MüKo BGB, 7. Aufl ., 2015, § 137, Rn. 11.

2  valdebulebis arsidan gamomdinare, daTmoba da, Sesabamisad, 254 I, 199 I 1 muxlis mixedviT 

giravnobauunaro moTxovnebTan dakavSirebiT ix. 199-e muxlis koment., me-2-me-6 velebi. 

aseT moTxovnebs ganekuTvneba aseve vindikaciac  (Roth/Kieninger, in MüKo BGB, 7. Aufl ., 2016, § 
399, Rn. 21). 

3 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1274, Rn. 8.
4 gsk-is 952-e paragrafi, risi arazusti Sesatyvisic aris 928 II muxli.

5 RG WarnR 1918 Nr. 56.
6 Sosnitza, iqve.
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mixedviT, giravnobis sagani (ix. mux. 254, me-13 veli). marTalia, am 

SemTxvevaSi garigebis formasavaldebuloobisaTvis gadamwyvetia 

ara 259 I 1 muxli, aramed wilis daTmobisaTvis gansazRvruli for-

ma, Tumca realurad mxolod komanditis wilis daTmobisaTvis aris 

gawerili notariuli forma (mewarmeTa Sesaxeb kanonis 43 II muxli); 

yvela sxva SemTxvevaSi martivi werilobiTi forma sakmarisi unda 

iyos. ix. saaqcio sazogadoebaSi wilis dagiravebasTan dakavSirebiT 

qveviT, me-10 da momdevno velebi.

Sps-is wilis dagiravebis SemTxvevaSi sakamaToa, aqvs Tu ara mo-

giravnes, garigebis werilobiTi formiT dadebisa da misi regist-

raciis garda, sazogadoebis winaSe raime sxva moqmedebis ganxorcie-

lebis valdebuleba.7 calsaxaa, rom sazogadoebisaTvis giravnobis 

Sesaxeb Setyobineba (259 II) zedmeti unda iyos, radgan aq saqme exeba 

ara konkretuli moTxovnis, aramed mTliani wilis dagiravebas,8 ise-

ve rogorc ar aris aucilebeli mogiravnis Sps-is partniorTa siaSi 

Setana.9 gamonaklisis saxiT aucilebelia sazogadoebis informireba 

giravnobis Sesaxeb mogiravnisaTvis sargeblobis uflebis miniWebisas 

(ix. mux. 254, me-13 da mux. 261, me-11 velebi).10

kapitaluri sazogadoebis wilisagan gansxvavebiT, pirTa gaerTia-

nebaze damyarebul sazogadoebaSi (amxanagoba, solidaruli pasuxism-

geblobis sazogadoeba, komplementaris wili komanditur sazogado-

ebaSi) wilis dagiraveba, Cveulebriv, SeuZlebeli (254 I, 199 I 1) unda 

iyos,11 gamomdinare iqidan, rom SeuZlebelia am wilis daTmoba. Tumca 

gamonaklisia SemTxveva, rodesac Tavad wesdeba iTvaliswinebs wilis 

daTmobis SesaZleblobas, an es yvela partnioris TanxmobiT xdeba.12 

III. movalis Setyobineba da misi Sedegebi, 259 II

1. movalis Setyobineba

axali redaqciis 259 II 1 muxlSi, Zveli redaqciis 255-e muxlis 

msgavsad, ZalaSia datovebuli moTxovnis dagiravebis Sesaxeb mova-

lis Setyobinebis valdebuleba, ris gareSec movales SeuZlia val-

debulebis moTxovnis mflobelis winaSe Sesruleba. Setyobinebis 

valdebuleba, me-200 muxlSi dafiqsirebuli Setyobinebis valde-

bulebis darad, pirvel rigSi, miznad isaxavs movalis ndobis dacvas 

Tavdapirveli kreditoris mimarT SesrulebiT valdebulebisagan ga-

7 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1274, Rn. 14.
8 RGZ 57, 415.
9 Sosnitza, iqve.
10 iqve.
11 BGH BB 1972, 11.
12 BGH NJW 1954, 1156; BGH NJW 1978, 1525; BGH NJW 1981, 2747.

5

6

7
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TavisuflebasTan dakavSirebiT.13 garda amisa, Setyobinebam sajaro 

unda gaxados damgiravebeli kreditoris qonebidan am dagiravebuli 

moTxovnis gamoTiSva.14

Tavad Setyobineba calmxrivi miRebasavaldebulo nebis gamoxat-

vaa,15 romliTac kreditori amcnobs movales moTxovnis dagiravebis 

Sesaxeb.16 am nebis gacxadeba SeiZleba moxdes konkludenturi moqme-

debiTac, magaliTad, giravnobis xelSekrulebis aslis gadagzavniT,17 

Tumca mxolod kreditoris dumili movalis SekiTxvaze sakmarisi ar 

aris,18 iseve rogorc giravnobis Sesaxeb sxva wyarodan codnis mopo-

veba.19 mogiravnes movalisaTvis Setyobinebis ufleba kreditorisag-

an mxolod Sesabamisi uflebamosilebis miniWebis SemTxvevaSi aqvs.20

2. Setyobinebis Sedegebi

gansxvavebiT me-200 muxlisagan, romlis mixedviTac Setyobinebis 

Semdeg movale kargavs cedentis mimarT Sesrulebis uflebas, kanonm-

debeli 259 II 1 muxlSi pirdapir ar iTvaliswinebs moTxovnis dagira-

vebis Sesaxeb movalisTvis Setyobinebis Sedegebs,21 ris gareSec gau-

gebari xdeba Tavad am Setyobinebis mizani _ cesiisagan gansxvavebiT, 

moTxovnis dagiravebisas Tavdapirvel kreditors pirdapir ar anac-

vlebs mogiravne (giraos realizaciis dawyebamde, ix. mux. 283, me-12 

veli). Tumca am miznis amokiTxva mainc SesaZlebelia dagiravebuli 

moTxovnis realizaciis wesisa (283 III, ix. mux. 276, me-7 veli) da 264 I 

muxlis urTierTkavSiridan, saidanac naTeli xdeba, rom kanonmdebe-

li mogiravnis uflebrivi mdgomareobis gansazRvrisas mijnas avlebs 

uzrunvelyofili moTxovnis Sesrulebis vadis dadgomasa (giraos 

vadamosulobasa, 278) da mis dadgomamde drois monakveTebs Soris. 

am vadis dadgomis Semdeg mogiravnes ukve SeuZlia, giravnobis sag-

nis realizaciis farglebSi, dagiravebuli moTxovnis movalisagan 

pirdapir moiTxovos Sesruleba da es ukanaskneli kargavs kredito-

ris mimarT Sesrulebis uflebas (ix. mux. 283, me-12 veli). giravnobis 

vadis gasvlamde ki aucilebelia 264 I muxlis mixedviT surogaci-

is uzrunvelyofa, ris gamoc movalem an pirdapir mogiravnes unda 

gadasces nivTi mflobelobaSi, an uzrunvelyos masze giravnobis da-

registrireba (ix. mux. 264, me-3 da momdevno velebi). amgvarad, Setyo-

bineba movales akargvinebs uflebas, giravnobis vadis gasvlis Semdeg 

13 Roth/Kieninger, in MüKo BGB, 7. Aufl ., 2016, § 407, Rn. 1.
14 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1280, Rn. 1.
15 RGZ 89, 289.
16 RGZ 68, 282; RGZ 89, 290.
17 OLG Köln NJW-RR 1990, 485.
18 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1280, Rn. 4.
19 RGZ 68, 281; RGZ 89, 289.
20 OLG Köln NJW-RR 1990, 485.
21 magaliTad, gsk-is 1280-e paragrafis mixedviT.
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Seasrulos moTxovna damgiraveblis winaSe, xolo am vadis gasvlamde 

mxolod kreditoris winaSe SesrulebiT gaTavisufldes (ukudaskvna 

259 II 1 muxlidan).

Setyobinebis gareSe damgiraveblis movales orive SemTxvevaSi un-

arCundeba mis mimarT SesrulebiT valdebulebisagan gaTavisufle-

bis ufleba. Sesrulebis saganze giravnobis dadgenis valdebuleba am 

SemTxvevaSi damgiravebels exeba.

3. fasiani qaRaldebis dagiraveba, 259 III

fasiani qaRaldebis dagiravebis mimarT kanoni adgens orgvar wess, 

imis mixedviT, aris Tu ara fasiani qaRaldi sajaro fasiani qaRaldi. 

Tu fasiani qaRaldi ar aris sajaro fasiani qaRaldi, misi dagiraveba 

xorcieldeba SeZenisaTvis dadgenili wesiT (259 III 1). 

marTalia, sawarmdgenlo fasiani qaRaldis SemTxvevaSi, _ rogo-

rebicaa, magaliTad: sawarmdgenlo savalo qaRaldi (911), sawarmd-

genlo sasawyobo mowmoba (788), sawarmdgenlo sadazRvevo mowmoba 

(803 I, var. 1), mcire Rirebulebis savalo dokumenti (921), sawarmdgen-

lo Ceki (Cekis Sesaxeb kanonis 3 I g) muxli), (Cveulebrivi) samgzavro 

baraTi, latariis bileTi,22 sawarmdgenlo aqcia da sxv., _ masSi da-

fiqsirebuli ufleba giravdeba, Tumca qaRaldsa da masSi gansxeule-

bul uflebas Soris arsebuli ganuyofeli kavSiris gamo (`qaRaldSi 

gansxeulebuli ufleba iziarebs qaRaldze uflebis beds~23), misi da-

giravebisaTvis sakmarisia fasiani qaRaldis, rogorc moZravi nivTis, 

dagiraveba.24 anu giravnobis SeTanxmeba da fasiani qaRaldis SemZenis 

mflobelobaSi gadacema (913). 

gansxvavebiT sawarmdgenlo fasiani qaRaldisagan, saordero da pi-

radi fasiani qaRaldis floba ar aniWebs maT mflobels avtomaturad 

am qaRaldSi dafiqsirebul uflebas, ris gamoc gansxvavebulia ro-

gorc maTi daTmobis, ise dagiravebis wesi. saordero fasiani qaRal-

dis, magaliTad, saxelobiTi aqciis, dagiraveba xorcieldeba indo-

samentiTa da Tavad dokumentis SemZenis mflobelobaSi gadacemiT 

(923) an am aqciaSi gansxeulebuli wevrobis uflebis daTmobiT, 259 I 

muxlis mixedviT;25 rac Seexeba pirad fasian qaRalds, misi dagiraveba 

SesaZlebelia mxolod masSi gansxeulebul uflebasTan erTad, am uf-

lebis gadacemisaTvis dadgenili wesis dacviT (928 II, magaliTisaTvis 

ix. zemoT).

sajaro fasian qaRalds miekuTvneba im klasis fasiani qaRalde-

bi, romelTa ganTavsebac xdeba sajaro SeTavazebis gziT an/da isini 

22 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1293, Rn. 2.
23 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1293, Rn. 1.
24 RGZ 58, 10. 
25 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1274, Rn. 13.

10

11
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daSvebulia savaWrod safondo birJaze. maTi dagiravebis wesi ganisa-

zRvreba fasiani qaRaldebis bazris Sesaxeb kanoniT, kerZod, dagi-

ravebisaTvis saWiroa giravnobis xelSekrulebis fasiani qaRaldebis 

reestrSi registracia, an, Tu sajaro fasiani qaRaldebi nominalur 

mflobelTan imyofeba, _ nominaluri mflobelis CanawerebSi regis-

tracia (kanonis 19 I muxli).
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muxli 260. lombardSi nivTebis dagiravebis wesi

1. lombardSi nivTebis dagiraveba xorcieldeba mxareTa Soris we-

rilobiTi SeTanxmebisa da nivTis lombardis pirdapir mflobelobaSi 

gadacemis gziT. 

2. Tu mxareTa SeTanxmebiT sxva ram ar aris gaTvaliswinebuli, lom-

bardis moTxovna movalis mimarT wydeba im SemTxvevaSic, roca giravno-

bis sagnis realizaciidan amonagebi Tanxa mTlianad ar faravs lombar-

dis mimarT arsebul valdebulebas.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. zogadi debulebebi ........................................................................ 357

II. lombardSi giravnobis dadgena da uzrunvelyofili 

   moTxovnis gauqmeba ....................................................................... 358

III. damgiraveblis uflebebis darRveva ........................................... 358

I. zogadi debulebebi 

260-e muxlis mizania lombardSi giravnobisas, rac mflobelobi-

Ti giravnobis specialuri saxea, momxmareblis dacva am xelSekru-

lebisaTvis savaldebulo werilobiTi formisa da uzrunvelyofili 

moTxovnis gauqmebis dadgeniT im SemTxvevaSi, rodesac giravnobis 

sagnis realizaciidan amonagebi Tanxa mTlianad ar faravs lombar-

dis mimarT arsebul valdebulebas. Tumca giravnobis samarTlis am 

formiT modificireba, gansxvavebiT ucxo qveynis marTlwesrigebSi 

arsebuli specialuri regulirebebisagan,1 romlebmac lombardSi 

damgiravebeli piris interesebis efeqturi dacva unda uzrunvelyon, 

ar gvevlineba qmediT meqanizmad am miznis miRwevisaTvis (ix. qvemoT).

260-e muxli ar vrceldeba im lombardebis saqmianobaze (Ziri-

Tadad, avtolombardebi), romlebic sakuTari moTxovnis uzrun-

velyofis formad registrirebul giravnobas irCeven.

1  Sdr. magaliTisaTvis, germaniaSi moqmedi `lombardSi giravnobis Sesaxeb dadgenileba~ 

(Pfandleihverordnung), romelic avaldebulebs lombards damgiravebels kanonismier dana-

wesebTan SedarebiT ufro xelsayreli pirobebi SesTavazos (Damrau, Pfandleihverordnung, 2. 
Aufl ., 2005, $ 5, Rn. 1; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, $ 1204, Rn. 9.2.; Wieling, Sachenrecht 
I, 1990, $ 15 III a(5); BGH NJW-RR 1987, 318). lombards sakuTari moTxovnebis dakmayofile-

ba mxolod giravnobis sagnidan SeuZlia da am mizniT damgiraveblis sxva qonebas ver 

gadaswvdeba. gansxvavebiT 260 II muxlisagan, es daTqma germanul samarTalSi imperatiuli 

danawesia (Tumca Sdr. saqarTvelos uzenaesi sasamarTlos 2016 wlis 9 seqtembris #as-

445-427-2016 ganCineba (26-29) mxolod lombardSi giravnobis SemTxvevisaTvis, 276-e mux.,  

me-9 veli. garda amisa, dadgenileba Seicavs specialur vadebs lombardis mier giravnobis 

sagnis realizaciisaTvis, raTa damgiravebels SeunarCundes giravnobis sagnis gadarCenis 

Sansi. 

1
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II. lombardSi giravnobis dadgena da uzrunvelyofili 

moTxovnis gauqmeba

lombardSi giravnobis dadgenisaTvis aucilebelia werilobiTi 

formis dacva _ es kanonis imperatiuli moTxovnaa da misi Seusru-

lebloba iwvevs lombardSi giravnobis xelSekrulebis baTilobas 

(59). 

276 II muxliT gaTvaliswinebuli zogadi wesis msgavsad, lombard-

Si giravnobis drosac lombardis moTxovna movalis mimarT uqmdeba 

im SemTxvevaSic, rodesac giravnobis sagnis realizaciidan amonagebi 

Tanxa srulad ver faravs lombardis moTxovnas, Tumca es norma di-

spoziciuria da mxareebs SeuZliaT, SeTanxmdnen sawinaaRmdego wesze.

III. damgiraveblis uflebebis darRveva

garda imisa, rom 260-e muxli ar iTvaliswinebs raime damatebiT 

qmediT meqanizms lombardSi damgiraveblis uflebebis dasacavad, 

qarTul praqtikaSi lombardebis mier arsebuli regulaciebis dac-

vac ki ar aris uzrunvelyofili. lombardi dagiravebul nivTs, rom-

lis Rirebulebac, Cveulebriv, gacemuli sesxis odenobas mravaljer 

aRemateba, damgiraveblis mier valis gadauxdelobis SemTxvevaSi, 

faqtobrivad, Tavis sakuTrebad miiTvlis, rac arasworia, radgan, 

miuxedavad 260 II muxlis dispoziciurobisa, amgvari daTqmis gake-

Teba mxolod registrirebuli giravnobisas aris SesaZlebeli (2601), 

lombardSi giravnoba ki mflobelobiTi giravnobis nairsaxeobaa. ma-

Sinac ki, rodesac sakuTar moTxovnas giravnobis sagnis realizaciis 

meSveobiT ikmayofilebs, is damgiravebels atyobinebs mxolod da-

valianebis Sesaxeb da ara uSualod realizaciis Taobaze Sesabamisi 

vadis dacviT (282 I, IV). yuradRebis miRmaa datovebuli 283 I 1 muxlis 

moTxovna, romelic mogiravnis mier pirdapiri miyidvis wesiT sagnis 

realizaciis SesaZleblobas mxolod Sesabamisi SeTanxmebis safuZ-

velze iTvaliswinebs. pirdapiri miyidvisas 283 I 2 muxliT gaTva-

liswinebuli winapirobebis gadamowmeba SeuZlebelia. uxeSad irRveva 

aseve 2851-e muxlis moTxovnebi, radgan ar xdeba damgiraveblisaTvis 

giravnobis sagnis realizaciis Sesaxeb angariSis wardgena. sagnis re-

alizaciis Semdeg lombardi itovebs realizaciis mTlian Tanxas, 280 

III muxlis moTxovnis sruli ugulebelyofiT.
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muxli 2601. dagiravebuli nivTis gadasvla kreditoris (mogiravnis) sa-

kuTrebaSi 

dagiravebuli nivTi SeiZleba gadavides kreditoris (mogiravnis) 

sakuTrebaSi am kanoniT gaTvaliswinebul safuZvelze mxolod regis-

trirebuli giravnobis SemTxvevaSi da amis Sesaxeb pirdapir unda aRi-

niSnos xelSekrulebaSi.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007w., mux. 260.

I. zogadi debulebebi ........................................................................ 359

II. giravnobis sagnis gadasvla mogiravnis sakuTrebaSi ................ 359

1. sakanonmdeblo xarvezi _ sagnis Rirebulebis

   xelSekrulebaSi dafiqsirebis arasavaldebulooba ............ 359

2. giravnobis sagnis mogiravnis sakuTrebaSi 

    gadasvlis damatebiTi winapiroba ........................................ 361

I. zogadi debulebebi 

2601 muxli adgens mogiravnis sakuTrebaSi giravnobis sagnis gadas-

vlis wess da misi mizania mogiravnisaTvis uzrunvelyofili moTxov-

nis dakmayofilebis SesaZleblobis miniWeba giravnobis sagnis reali-

zaciis proceduris Tavidan acilebiT.

mogiravnis sakuTrebaSi giravnobis sagnis gadasvla mxolod 2007 

wlis giravnobis samarTlis reformis Sedegad gaxda SesaZlebeli, 

rodesac samoqalaqo kodeqss daemata 2601 muxli. am muxlis Semota-

niT kanonmdebelma srulad Secvala Tavisi pozicia TavdapirvelTan 

SedarebiT, romlis Tanaxmadac, moZravi nivTis mogiravnis sakuTre-

baSi gadasvlis Taobaze mxareTa SeTanxmeba baTilad miiCneoda (samo-

qalaqo kodeqsis Zveli redaqciis 270-e muxli). 

II. giravnobis sagnis gadasvla mogiravnis sakuTrebaSi

mogiravnis sakuTrebaSi giravnobis sagnis gadasvla SesaZlebelia 

mxolod registrirebuli giravnobisas, xelSekrulebaSi am pirobis 

pirdapir gaTvaliswinebiT (2601). garda amisa, aucilebelia am daTqmis 

registracia Sesabamis reestrSi (ix. mux. 258, me-4 veli).1 

1. sakanonmdeblo xarvezi _ sagnis Rirebulebis xelSekrulebaSi 

dafiqsirebis arasavaldebulooba

registrirebuli giravnobis normatiuli regulaciis mniSvne-

lovan xarvezad unda CaiTvalos is garemoeba, rom gansxvavebiT im 

1 Thonabauer/Nösslinger, Leiƞ adenreihe zum Kreditrisiko _ Kreditsicherungsrecht in Polen, 2004, S. 27 f.

1

2

3
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4

maqsimaluri Tanxisgan, romlis farglebSic unda dakmayofildes uz-

runvelyofili moTxovna (258 II d), arc giravnobis xelSekruleba-

Si da, Sesabamisad, arc reestrSi ar fiqsirdeba Tavad dagiravebuli 

sagnis Rirebuleba, ris gareSec damgiraveblis interesebis dacva 

mogiravnis arakeTilsindisieri moqmedebisagan, sagnis pirdapir am 

ukanasknelis sakuTrebaSi gadasvlisas, saboloo jamSi, SeuZlebeli 

xdeba. 

Tu mogiravne sakuTari moTxovnis giravnobis sagnis realizaci-

is meSveobiT dakmayofilebisas valdebulia an auqcionze gaitanos 

sagani, an gaasxvisos is samarTlian an gonivrul fasad (283 I 2), an 

savaWro dawesebulebis meSveobiT (283 II), xolo amoRebuli TanxiT 

sakuTari moTxovnis dakmayofilebis Semdeg darCenili Tanxa damgi-

ravebels daubrunos (280 III), giravnobis sagnis pirdapir mogirav-

nis sakuTrebaSi gadacemisas uzrunvelyofili moTxovnisa da sagnis 

Rirebulebis Tanafardoba arafriT ar aris uzrunvelyofili.2 am 

SemTxvevaSi mogiravnes Tavisuflad SeuZlia, aiZulos damgiravebe-

li, mis sasargeblod giravnobis uflebiT datvirTos nivTi, romlis 

Rirebulebac mniSvnelovnad aRemateba uzrunvelyofili moTxovnis 

odenobas, _ damgiravebeli, Cveulebriv, Tanaxmaa am pirobaze, radg-

an am dros jer kidev moTxovnis dafarvisa da dagiravebuli sagnis 

gamoxsnis imedi aqvs,3 _ Semdeg ki pirdapir moipovos sakuTreba am 

saganze, uzrunvelyofili moTxovnisa da giravnobis sagnis Rire-

bulebis yovelgvari Semdgomi Sepirispirebis gareSe. es gadawyveta 

arasworia da ewinaaRmdegeba rogorc 280 III muxlSi dafiqsirebul 

princips, aseve, 54-e muxlis me-3 variantis mixedviT, e. w. gamyvlefi 

garigebis aranamdvilobis zogad wess (ix. mux. 54, 35-e veli).4 mar-

Talia, giravnobis xelSekrulebis aranamdviloba, am danawesis mi-

xedviT, ar aris damokidebuli xelSekrulebaSi giraos Rirebulebis 

miTiTebaze, Tumca amis gareSe saganTa mTeli rigis SemTxvevaSi SeuZ-

lebeli xdeba maTi Rirebulebis gadamowmeba xelSekrulebis dadebis 

momentisaTvis.

2  giraos mogiravnis mflobelobidan iZulebis wesiT gamoTxovisas qonebis sabazro 

Rirebulebis damadasturebeli dokumentis wardgenis aucilebloba (saaRsrulebo 

warmoebaTa Sesaxeb kanonis 25 IV I muxli) am Tanafardobas ver uzrunvelyofs.

3  Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1229, Rn. 1; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1229, 
Rn. 20; am garemoebis gamo, gsk-is 1229-e paragrafis mixedviT, aranamdvilia mogiravneze 

sakuTrebis gadasvlis SeTanxmeba (lex commissoria) nebismieri formiT, Tu is valdebulebis 

Sesrulebis vadis dadgomamdea miRweuli. 

4  aseve kreditis uzrunvelyofis sxva saSualebis, pirgasamtexlos SemTxvevaSi, 420-e muxl-

Si dafiqsirebul principTan. miT ufro metad unda arsebobdes amgvari SezRudva gira-

vnobisas, romelic, pirgasamtexlosagan gansxvavebiT, miznad isaxavs ara movalis dasjas 

valdebulebis SeusruleblobisaTvis, aramed mxolod kreditoris dakmayofilebas. ger-

manul samarTalSi amoralurad iTvleba ukve kreditis uzrunvelyofis mizniT uzrun-

velyofis  gadaWarbebuli  da  Seusabamo saSualebebis gamoyeneba (54-e muxlis koment., 

35-e veli), am qonebis kreditoris sakuTrebaSi gadasvlis safrTxis gareSec ki, radgan 

amgvari daTqmis gakeTebas realizaciis momentis dadgomamde germanuli samarTali cal-

saxad krZalavs (gsk-is 1229-e paragrafi, gamonaklisia 1259-e paragrafi).
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im SemTxvevaSic, rodesac giraos Rirebulebasa da uzrunvelyo-

fil moTxovnas Soris Seusabamoba, marTalia, ar aRwevs `gayvlefis~ 

niSnuls, Tumca mainc mniSvnelovania (mag., oriaTaslariani moTxovnis 

uzrunvelsayofad oTxiaTaslariani manqanis dagiraveba), da aucile-

belia, mogiravnem xelSekrulebaSi giraos Rirebulebis miTiTebiT 

`gaisigrZeganos~ misi kompensaciis gareSe dakargvis riski.5 paral-

elis gavleba SeiZleba garigebis formasavaldebuloobis Sesabamis 

funqciasTan, mux. 68, me-3 veli.

is faqti, rom es Sedegi mxolod valis gadauxdelobis SemTxvevaSi 

dgeba, rasac damgiravebeli garigebis dadebis SemTxvevaSi, Cveule-

briv, ar iTvaliswinebs (amas mxolod meore mxare iTvaliswinebs da 

ris gareSec ar aris xolme mzad, gasces krediti), ar aqarwylebs 

amoralurobis moments, piriqiT, miuTiTebs movalis gaZlierebuli 

dacvis aucileblobaze am (misi perspeqtividan) atipuri riskisagan, 

romelic meore mxaris mier winaswar iyo gaTvlili da Cafiqrebuli.

2. giravnobis sagnis mogiravnis sakuTrebaSi gadasvlis damatebiTi 

winapiroba

qarTul samarTalSi arsebuli regulaciebis safuZvelze ar xerx-

deba ara marto 54-e muxlis me-3 variantis prizmaSi mocemuli SemTx-

vevis Sefaseba, aramed ar xdeba giravnobis dadebidan giravnobis 

sagnis mogiravnis sakuTrebaSi gadasvlamde arcerT etapze misi Rire-

bulebis dadgena, rac am Rirebulebisa da moTxovnis odenobis Sepi-

rispirebis winapirobaa.6 es, saboloo jamSi, arTulebs ara mxolod 

damgiraveblis, aramed im mogiravnis interesebis dacvasac, romelsac 

ar surs giraos mis sakuTrebaSi gadasvliT avtomaturad dakargos 

uzrunvelyofili moTxovna, Tu sagnis Rirebuleba mas ver faravs 

(276 II muxlis me-2 varianti), radgan, rogorc wesi, am pirobas mogi-

ravne ar gaiTvaliswinebs, Tu winaswar ar Seafasebs da daafiqsirebs 

giravnobis sagnis Rirebulebas xelSekrulebaSi. garda amisa, mogira-

vnis interesebis damcavi sxva meqanizmebis (Sdr. 261 III, IV) moqmedebaSi 

mosayvanad saWiroa registrirebuli giravnobis dadgenis momentSi 

(valdebulebis Seusruleblobisas) sakuTrebaSi gadasacemi sagnis 

Rirebulebis gansazRvra, rac kanonSi pirdapir ar aris gawerili. 

amitomac aucilebelia, sasamarTlo praqtikam registrirebuli gira-

5  ix. am riskis prevenciasTan dakavSirebiT damatebiT 276-e muxlis koment., me-10 veli, 

Tumca es `namatis~ anazRaurebis valdebuleba ar gamoricxavs imas, rom mogiravnes bevr 

SemTxvevaSi SeuZlia, uzrunvelyofili moTxovnis dasakmayofileblad SearCios momenti, 

rodesac giraos sabazro fasi dabalia da `Calis fasad~, anu yovelgvari kompensaciis 

gareSe, Caigdos is xelSi. Sesabamisad, aucilebelia, rom damgiravebelma ukve xelSekru-

lebis dadebis momentSi gaacnobieros giraos dakargvis safrTxe.

6  258 II d) muxli giravnobis xelSekrulebaSi mxolod uzrunvelyofili moTxovnis 

dakmayofilebis maqsimalur farglebs iTvaliswinebs.

5

6

7
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os pirdapir mogiravnis sakuTrebaSi gadasvlis daTqmis namdvilobis 

winapirobad gaiTvaliswinos giraos Rirebulebis xelSekrulebaSi 

dafiqsireba.7 sabazro Rirebulebis armqone sagnebis SemTxvevaSi gi-

ravnobis am formiT SeTanxmeba SeuZlebeli unda iyos. orive SemTx-

vevaSi, Tu sagnis realuri Rirebuleba mniSvnelovnad aRemateba (an 

Camouvardeba) uzrunvelyofili moTxovnis odenobas, xelSekruleba 

sagnis mogiravnis sakuTrebaSi gadasvlis nawilSi (62) aranamdvilad 

unda CaiTvalos 54-e muxlis me-3 variantis mixedviT.8

ix. damatebiT giraos mogiravnis sakuTrebaSi gadasvlasTan dakav-

SirebiT mux. 276, me-5 da momdevno velebi.

7  am wess Seicavs, magaliTad, poloneTis registrirebuli giravnobis Sesaxeb kanonis 23 

I, II muxli (ix. amasTan dakavSirebiT: Thonabauer/Nösslinger, Leiƞ adenreihe zum Kreditrisiko _ 
Kreditsicherungsrecht in Polen, 2004, S. 28).

8 Thonabauer/Nösslinger, Leiƞ adenreihe zum Kreditrisiko _ Kreditsicherungsrecht in Polen, 2004, S. 28.
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muxli 261. mogiravnis da damgiraveblis uflebebi da movaleobebi

1. registrirebuli giravnobis dros damgiravebels an mogiravnes, 

xolo mflobelobiTi giravnobis dros _ mogiravnes an mogiravnis mier 

gansazRvrul mesame pirs, ekisrebaT maT mflobelobaSi arsebuli gira-

vnobis sagnis saTanadod movla-Senaxvis valdebuleba. TiToeul mxa-

res aqvs meore mxaris mflobelobaSi myofi giravnobis sagnis mdgoma-

reobis (maT Soris, zomis, wonis, Senaxvis pirobebis da sxv.) Semowmebis 

ufleba. 

2. Tu giravnobis sagani damgiraveblis mflobelobaSi imyofeba, 

mas ufleba aqvs, miiRos sargebeli giravnobis sagnidan. mogiravnes 

mis mflobelobaSi gadacemuli giravnobis sagnidan sargeblis miReba 

SeuZlia, Tu es gaTvaliswinebulia mxareTa SeTanxmebiT. ivaraudeba, 

rom mogiravne uflebamosilia, miiRos nayofi giravnobis sagnidan, Tu 

nayofis miReba giravnobis sagnis Tvisebidan gamomdinareobs. mogirav-

nis mier miRebuli sargebeli CaiTvleba uzrunvelyofili moTxovnis 

angariSSi. mogiravne valdebulia, damgiraveblis moTxovniT warudgi-

nos mas angariSi mis mier miRebuli sargeblis Sesaxeb. 

3. mogiravnes ufleba aqvs, moiTxovos damgiraveblisgan giravnobis 

saganze gaweuli aucilebeli xarjebis anazRaureba. sxva xarjebis ana-

zRaurebis wesi ganisazRvreba davalebis gareSe sxvisi saqmeebis Sesru-

lebis wesebis Sesabamisad.

4. Tu damgiravebeli ar asrulebs giravnobis sagnis saTanadod mo-

vla-Senaxvis valdebulebas, mogiravnes ufleba aqvs, moiTxovos gi-

ravnobis sagnis misTvis an mesame pirisaTvis gadacema, xolo Tu gira-

vnobis sagnis saTanado movla-Senaxvis valdebulebas ar asrulebs 

mogiravne, damgiravebels ufleba aqvs, moiTxovos giravnobis sagnis 

mesame pirisaTvis gadacema.

5. Tu giravnobis sagans warmoadgens aqcia an wili samewarmeo sazo-

gadoebaSi, maSin damgiravebeli samewarmeo sazogadoebasTan dakavSi-

rebuli gadawyvetilebebis miRebisas an garigebis dadebisas unda mo-

qmedebdes keTilsindisierebis principidan gamomdinare sakuTari da 

mogiravnis interesebis gaTvaliswinebiT.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. zogadi debulebebi ........................................................................ 364

II. mflobelobiTi giravnobis urTierTobis monawileTa 

   uflebebi da valdebulebebi ....................................................... 364

1. movla-Senaxvis valdebuleba, 261 I ........................................ 364

a) movla-Senaxvis valdebulebis Sinaarsi ................................. 365

b) movla-Senaxvis valdebulebis darRveva, 261 IV ................... 366

2. giravnobis sagnidan sargeblis miReba, 261 II ....................... 367

a) mflobelobiTi giravnoba ....................................................... 367
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b) registrirebuli giravnoba .................................................... 369

3. xarjebis anazRaureba, 261 III .................................................. 370

a) aucilebeli xarjebi, 261 III 1 ................................................. 370

b) araaucilebeli xarjebi .......................................................... 370

4. dagiravebuli aqciis an wilis SemTxvevaSi samewarmeo

   sazogadoebis marTvasTan dakavSirebuli 

   gadawyvetilebebis miReba da garigebis dadeba, 261 V .............. 371

I. zogadi debulebebi 

mogiravnesa da damgiravebels Soris giravnobis dadgeniT war-

moiSoba kanonismieri valdebulebiTsamarTlebriv urTierToba. misi 

Sinaarsi gawerilia 261 I-V muxlis garda, 282 III, 283 I, 282 IV muxlebSi, 

romlebic aseve dispoziciur xasiaTs atareben. Sesabamisad, gansxva-

vebul wesze SeTanxmebis gareSe giraos realizaciis vadis mosvlamde 

damgiraveblisa da mogiravnis ufleba-movaleobebs awesrigebs 261 I-V 

muxli. is miznad isaxavs orive mxaris interesebis dacvas giravnobis 

sagnis saTanadod movla-SenaxvasTan, giravnobis sagnidan sargeblis 

miRebasa da gaweuli xarjebis anazRaurebasTan dakavSirebuli Ses-

abamisi uflebebisa da valdebulebebis ganawilebiT.

gabatonebuli mosazrebis1 Tanaxmad, kanonismieri valdebulebiTi 

urTierToba warmoiSoba mxolod giravnobis xelSekrulebis mxareebs 

Soris, ris gamoc 254 I muxlis gagebiT mesakuTre-mesame piri (ix. mux. 

254, me-9 veli) am urTierTobidan warmoSobil uflebebze ver miuTi-

Tebs.

 

II. mflobelobiTi giravnobis urTierTobis 

monawileTa uflebebi da valdebulebebi

1. movla-Senaxvis valdebuleba, 261 I

vinaidan mflobelobiTi giravnobis SemTxvevaSi giravnobis sagani 

gadadis mogiravnis (an mis mier gansazRvruli mesame piris) pirdapir 

mflobelobaSi, am ukanasknelis upirvelesi valdebulebaa nivTis 

saTanadod Senaxvisa da movla-patronobis uzrunvelyofa. am valde-

bulebis darRvevis SemTxvevaSi damgiravebels SeuZlia, moiTxovos 

giravnobis sagnis mesame piris mflobelobaSi gadacema (261 I). es nor-

ma awesebs ara mxolod materialuri nivTis movlisa da Senaxvis, ara-

med aseve giravnobis yvela sxva sagnis, maT Soris aramaterialuri 

qonebrivi sikeTis fasis Seumcireblad SenarCunebis valdebulebas; 

1  Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1215, Rn. 5; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1215, Rn. 1, 
ix. iqve, miTiTeba warsulSi gabatonebul sawinaaRmdego mosazrebaze.
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valdebuleba miznad isaxavs aseve kreditoris interesebis dacva-

sac, vinaidan swored giravnobis sagnidan unda moxdes kreditoris 

moTxovnis dakmayofileba.2 registrirebuli giravnobisas igive val-

debuleba ekisreba damgiravebelsac, Tu giravnobis sagani mis mflo-

belobaSia. gamomdinare iqidan, rom kanonmdebeli movla-Senaxvis 

valdebulebis konteqstSi ar asxvavebs mflobel-mogiravnes, mflo-

bel-movale-damgiravebelsa da aramovale-damgiravebels, iseve ro-

gorc mogiravnis mier gansazRvrul nivTis mflobel mesame pirs da 

ar akisrebs maT specifikur valdebulebebs, 261 I muxlSi gawerili 

valdebulebebis erTianad daxasiaTeba Cans mizanSewonili, registri-

rebul da mflobelobiT giravnobas Soris mijnis gavlebis gareSe, 

radgan movla-Senaxvis kuTxiT zemoT aRweril SemTxvevebs Soris er-

TaderTi gansxvavebis ganmapirobebeli momenti aris movalis pirov-

neba da ara Tavad valdebulebis Sinaarsi. mogiravnes ekisreba 261 I 

muxliT gaTvaliswinebuli valdebuleba registrirebuli giravnobis 

SemTxvevaSic, Tu giravnobis sagani SemTxveviT mis mflobelobaSi aR-

moCndeba (risi moTxovnis uflebac mas ar gaaCnia), iseve rogorc am 

sagnis mflobel kanonismieri giravnobis uflebis mqone kreditors.3  

a) movla-Senaxvis valdebulebis Sinaarsi

im SemTxvevaSi, Tu mxareebi ar SeaTanxmeben specialur ufle-

ba-movaleobaTa programas giravnobis sagnis movla-patronobasTan 

dakavSirebiT da es arc aRiarebuli savaWro tradiciidan ar gamom-

dinareobs, Senaxvis valdebulebis zogadi CarCo ganisazRvreba 768-e da 

momdevno muxlebis analogiis meSveobiT.4 Tumca, gamomdinare iqidan, 

rom mxareTa interesebi am or urTierTobaSi gansxvavebulad aris ga-

danawilebuli, yovel calkeul SemTxvevaSi unda gadamowmdes, mizan-

Sewonilia Tu ara mibarebis wesebis gamoyeneba.5 magaliTad, dasaSvebia 

766 I muxlis moTxovnis sawinaaRmdegod nivTis mesame pirTan Senaxva, 

ra SemTxvevaSic Senaxvis valdebulebis mesame pirisaTvis gadamndobi 

piri pasuxs agebs ara 766 II muxlis mixedviT, aramed nebismieri brali-

saTvis.6 garda amisa, giravnobis sagnis mflobeli piris pasuxismgeb-

lobis masStabi ganisazRvreba ara 765-e muxlis Sesabamisad, aramed 

pasuxismgeblobis zogadi wesebiT (395, 396).7 SenaxvisaTvis aucilebe-

li xarjebis anazRaurebis safuZvelia ara 773 II, aramed 261 III muxli, 

xolo ukan dabrunebis valdebulebas, 772-e muxlis nacvlad, 282 IV 

da 275 I muxlebi awesrigebs.8 764-e da 770-e muxlebi am SemTxvevaSi ar 

2 saqarTvelos uzenaesi sasamarTlos 2011 wlis 17 martis #as-1377-1214-2010 ganCineba.

3 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1215, Rn. 4; RGZ 102, 82.
4 BGH WM 1967, 343; RGZ 103, 173.
5 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 142.

6 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1215, Rn. 2.
7  RG DJZ 1924, 908; KG OLGE 29, 381; Wanturia, iqve.

8 OLG Düsseldorf HRR 1936 Nr. 726.

3
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4

5

6

gamoiyeneba, Tumca nivTis TvisebebiT miyenebuli ziani anazRaurdeba 

769-e muxlis mixedviT.9

mflobelobiTi giravnobisas mogiravne-kreditors ar ekisre-

ba nivTis Rirebulebis SenarCunebis valdebuleba, romelic scdeba 

Cveulebrivi movla-Senaxvis farglebs. magaliTad, is ar aris val-

debuli, daazRvios nivTi (ix. 262-e muxlis komentari), an gaswios 

masze danaxarjebi.10 gansxvavebuli wesi moqmedebs mxolod Sesabamisi 

SeTanxmebis arsebobis SemTxvevaSi an gansakuTrebuli garemoebebis 

arsebobisas, magaliTad, dagiravebuli cxovelis gamokveba.11 germa-

nuli sasamarTlo praqtikis12 mixedviT, Tu giravnobis sagans gaufa-

sureba an gafuWeba emuqreba (mag., aqciaTa kursis vardna), mogiravne 

valdebulia, gaasxvisos is da Caanacvlos sxva qonebiT, rac sakmaod 

problemuria, radgan 282 III muxli am SemTxvevis gadawyvetis speci-

alur wess Seicavs.13 fasiani qaRaldebis Senaxvis adgilis cvlile-

ba avtomaturad ar ganapirobebs Senaxvis valdebulebis darRvevas.14 

sawyobis gasaRebis gadacemis valdebuleba, sadac moTavsebulia gi-

ravnobis sagani, ar avaldebulebs mas, mouaros da Seinaxos aseve iq 

ganTavsebuli sxva sagnebi.15

b) movla-Senaxvis valdebulebis darRveva, 261 IV

damgiravebels (rogorc movales, ise mesame pirs) aqvs mogiravnis 

an mis mier gansazRvruli mesame piris mier 261 I muxliT gaTvalis-

winebuli movla-Senaxvis valdebulebis darRveviT miyenebuli zianis 

anazRaurebis moTxovnis ufleba, rogorc kanonismieri valdebulebis 

darRvevis gamo (394 I), ise deliqturi wesiT (992).16 sakuTari uflebe-

bis dasacavad mas SeuZlia, gamoiyenos aseve negatoruli sarCeli (172 

II).17 261 IV muxli afarToebs mxareTa uflebebis wres im SemTxvevi-

saTvis, rodesac meore mxare arRvevs 261 I muxliT gaTvaliswinebul 

giravnobis sagnis movla-Senaxvis valdebulebas.

aa) valdebulebis darRveva

am moTxovnis pirveli winapiroba giravnobis xelSekrulebis sa-

fuZvelze giravnobis sagnis mflobeli piris (rogorc mogiravnis, 

9 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1215, Rn. 2.
10 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1215, Rn. 3.
11 Sosnitza, iqve, Rn. 3.
12 RGZ 109, 183; RG LZ 1927, 1339.
13 Damrau, iqve, Rn. 3; Sosnitza, iqve, Rn. 3.
14 RGZ 103, 173.
15 BGH WM 1967, 343.
16  damgiraveblis mier giraos gafuWebis ganadgurebis an dakargvis SemTxvevaSi mogiravnes 

zianis anazRaurebis moTxovnis wardgena SeuZlia dauyovnebliv da ara mxolod 

uzrunvelyofili moTxovnis dafarvis Semdeg, radgan ziani mas ganadgurebis momentSive 

adgeba (saqarTvelos uzenaesi sasamarTlos 2008 wlis 13 ivnisis #as-42-327-08 

gadawyvetileba).

17Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 142.
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ise damgiraveblis) mier misi movla-Senaxvis valdebulebis darR-

vevaa. aucilebelia, valdebulebis darRveva iyos sagrZnobi xasiaTis, 

Tumca zianis dadgoma ar aris moTxovnis winapiroba, iseve rogorc 

sagnis mflobelis brali.18 sagnis mflobelis am valdebulebis darR-

vevasTan dakavSirebiT gafrTxileba aucilebeli ar aris.

bb) meore mxaris uflebebi valdebulebis darRvevisas

Tu piri, romlis mflobelobaSic imyofeba giravnobis sagani, arR-

vevs movla-Senaxvis valdebulebas, maSin meore mxares (mogiravnes re-

gistrirebuli, xolo damgiravebels (rogorc movale-damgiravebels, 

ise mesame pir-damgiravebels) mflobelobiTi giravnobisas) SeuZlia, 

moiTxovos giravnobis sagnis mesame pirisaTvis gadacema (261 IV). mesa-

me pirs orive SemTxvevaSi gansazRvravs mogiravne da aucilebelia, 

rom es mesame piri mas arapirdapir mflobelad aRiarebdes (ix. mux. 

257, me-6 veli). dasaSvebia erTxel SerCeuli mesame piris mogvianebiT 

Secvla.19

garda amisa, registrirebuli giravnobisas mogiravnes SeuZlia, 

moiTxovos am sagnis misTvis gadacema. giravnobis sagnis mesakuTres, 

romelic amavdroulad ar aris damgiravebeli, 261 IV muxlze miTiTe-

bis ufleba ar aqvs.20 

gg) 261 IV muxlis analogiiT gamoyeneba

gamonaklisis saxiT aucilebelia 261 IV muxlis analogiiT gamo-

yeneba im SemTxvevebze, romlebzec es danawesi pirdapir ar vrcel-

deba, magram mxareTa interesi am muxliT daculi interesis Tanabar 

dacvas imsaxurebs. magaliTad, mogiravnis mier gansazRvruli mesa-

me piris mier nivTis movla-Senaxvis valdebulebis darRvevis (261 I), 

damgiraveblis an mogiravnis mier dauSvebeli sargeblis miRebis (261 

II 2), an sargeblis Sesaxeb angariSis Caubareblobisa (261 II 4) da sagnis 

Semdgomi dagiraveba-gasxvisebis SemTxvevaSi (266 I) meore mxares unda 

hqondes am sagnis misTvis an mesame pirisaTvis gadacemis moTxovna, 

261 IV muxlis analogiiT.

2. giravnobis sagnidan sargeblis miReba, 261 II

a) mflobelobiTi giravnoba

mflobelobiTi giravnobisas mogiravnes, Cveulebriv, ar aqvs gi-

ravnobis sagnis arc gamoyenebisa da misgan arc nayofis miRebis uf-

leba. es ufleba man damgiravebelTan Sesabamisi SeTanxmebis miRwevis 

Semdeg SeiZleba moipovos (261 II 2), Tumca, Tu giravnobis sagani Ta-

18 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1215, Rn. 2.
19 iqve, § 1217, Rn. 4.
20 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1217, Rn. 4; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1217, Rn. 4.
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visi bunebiT nayofis momtania, ivaraudeba, rom mogiravne ufleba-

mosilia, miiRos es nayofi giravnobis sagnidan (261 II 3). es danawesi, 

Sesabamisad, gamoiyeneba kanonismier giravnobaze.21

aa) sargeblis miRebis SeTanxmeba, 261 II 2

mogiravnisaTvis mis mflobelobaSi myofi nivTidan sargeblis 

uflebis miniWebisaTvis aucilebelia am pirobis gacxadebulad an 

konkludenturad SeTanxmeba giravnobis xelSekrulebaSi. dasaSvebia 

sargeblobis uflebis gareSe SeTanxmebuli mflobelobiTi giravno-

bis gardaqmna giravnobad sargeblobis uflebiT, giravnobis ufleba-

Ta rigiTobis daurRvevlad.22 aseve dasaSvebia mxolod konkretuli 

tipis sargeblis miRebis uflebis miniWebac.23 sargeblis cnebasTan 

dakavSirebiT ix. 154-e muxli. 261 II 2, 4, 5 muxli analogiiT unda 

gavrceldes aramaterialuri qonebis registrirebuli giravnobis 

SemTxvevebzec, Tu mogiravnes eniWeba misgan sargeblis miRebis uf-

leba (mag., Sps-is wilis giravnobisas dividendebis miRebis ufleba, 

ix. mux. 254, me-13 veli). 

mogiravnis mier miRebuli sargebeli CaiTvleba giravnobis ufle-

biT uzrunvelyofili moTxovnis angariSSi (261 II 4). mogiravne valde-

bulia, damgiraveblis moTxovniT, warudginos mas angariSi miRebuli 

sargeblis Sesaxeb (261 II 5). 

Tu arauflebamosili mogiravne mainc iRebs sargebels giravnobis 

sagnidan, maSin is miyenebuli zianisaTvis pasuxs agebs damgiraveblis 

winaSe giravnobis xelSekrulebis da giravnobis urTierTobidan war-

momdgari kanonismieri valdebulebis (261 I 1) darRvevis gamo, iseve 

rogorc deliqturi da kondiqciuri moTxovnis safuZvelze.24 261 II 

4, 5 muxli am SemTxvevaze analogiiT gamoiyeneba,25 im gagebiT, rom 

miRebuli dauSvebeli sargebeli mainc iTvleba moTxovnis angariSSi 

da mogiravnes evaleba angariSis wardgena.

bb) sargeblis miRebis SeTanxmebis varaudi, 261 II 3 

261 II 3 muxlis mixedviT, ivaraudeba, rom nayofis momtani sag-

nis dagiravebis SemTxvevaSi, mogiravne uflebamosilia, miiRos misgan 

sargebeli. sagani nayofis momtani unda iyos Tavisi bunebiT,26 ris ga-

moc nayofSi, romlis miRebis uflebac aqvs mogiravnes, igulisxmeba 

mxolod nivTis pirdapiri nayofi (mag.: rZe, Sali, cxovelis naSieri) 

da ara samarTlebrivi (arapirdapiri, ix. mux. 155, 1-li veli). fuli 

21 RGZ 105, 409.
22 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1213, Rn. 1; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1214, Rn. 2.
23 Sosnitza, iqve.
24 Sosnitza, iqve, Rn. 3.
25 OLG Frankfurt a. M. NJW-RR 1996, 585.
26  mag., savaWro jixuri, ix. amasTan dakavSirebiT saqarTvelos uzenaesi sasamarTlos 2010 

wlis 14 ivnisis #as-6-345-09 gaCineba.
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Tavisi arsiT, am gagebiT, ar aris nayofis momtani sikeTe (ix. mux. 254, 

sq. 39).27

gg) sargeblis miRebis valdebuleba

mogiravnisaTvis sargeblis uflebis miniWeba avtomaturad aniWebs 

mas am sargeblis miRebis valdebulebas,28 radgan igi uzrunvelyo-

fili moTxovnis angariSSi CaTvlis gziT mogiravnis dakmayofilebas 

emsaxureba. zedmeti sargeblis miRebisas, iseve rogorc misi sruli 

miuReblobisas, mogiravnes zianis anazRaurebis valdebuleba unda 

daekisros.29

dd) angariSis Cabarebis valdebuleba, 261 II 5

mogiravne valdebulia, damgiravebels Caabaros angariSi miRebul 

sargebelTan dakavSirebiT, 261 II 4 muxlis mixedviT. Sesabamisi Se-

Tanxmebis ararsebobisas perioduloba ganisazRvreba misi mizanSe-

wonilobidan gamomdinare; sxva mosazrebis Tanaxmad ki, am angariSis 

Cabareba, sul mcire, yovelwliurad unda moxdes.30

ee) sargeblis CaTvla uzrunvelyofili moTxovnis angariSSi, 261 

II 4

261 II 4 muxlis mixedviT, mogiravnis mier miRebuli sargebeli iT-

vleba uzrunvelyofili moTxovnis angariSSi. angariSSi CasaTvleli 

sargeblis odenoba ganisazRvreba miRebuli sargeblis Rirebulebi-

saTvis sagnis Senaxvis, sargeblis miRebisa da realizaciis xarjebis 

gamoklebiT. Tu mogiravne nayofis realizaciis nacvlad mas TavisT-

vis itovebs, maSin realizaciidan miRebuli Semosavlis adgils ika-

vebs is Tanxa, rac am nivTis sabazro Rirebulebas Seesatyviseba.31 

nivTis gamoyenebiT miRebuli sargeblis Rirebuleba ganisazRvreba 

misi fiqtiuri qiris mixedviT.32

b) registrirebuli giravnoba

gansxvavebiT mflobelobiTi giravnobisagan, registrirebuli gi-

ravnobisas damgiravebeli, romlis mflobelobaSic rCeba nivTi, uf-

lebamosilia, miiRos sargebeli giravnobis sagnidan, razec mxareTa 

Soris pirdapiri SeTanxmeba aucilebeli ar aris (261 II 1). kanonmdeb-

lis aseTi gadawyveta Seesabameba registrirebuli giravnobis mizans, 

mieces movales giravnobis sagniT sargeblobis gagrZelebis saSua-

27 BGH NJW 1982, 2186; BGH NJW 1984, 1750; BGH, NJW 1994, 3287.
28 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1214, Rn. 1.
29 iqve, § 1214, Rn. 2.
30 iqve.
31 iqve, Rn. 3.
32  BGH NJW 1991, 2485; Sdr. gansxvavebul SeTanxmebasTan dakavSirebiT saqarTvelos uzenaesi 

sasamarTlos 2010 wlis 14 ivnisis #as-6-345-09 ganCineba.
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leba (ix. mux. 255, me-4 veli). 261 II 1 muxli analogiiT ar gamoiyeneba 

mflobelobiTi giravnobisas giravnobis sagnis SemTxveviT damgira-

veblis xelSi aRmoCenisas. Tu sargebeli ar faravs nivTze gaweul 

xarjebs (ix. qveviT, me-19 da momdevno velebi), maSin am xarjebisTvi-

sac dagiravebuli sagani agebs pasuxs (mux. 256, me-3 veli).33 

3. xarjebis anazRaureba, 261 III

mogiravnes ufleba aqvs, moiTxovos damgiraveblisgan giravnobis 

saganze gaweuli aucilebeli xarjebis anazRaureba. yvela sxva xarjis 

anazRaurebis wesi ganisazRvreba davalebis gareSe sxvisi saqmeebis 

Sesrulebis danawesebis Sesabamisad (969, 973).

a) aucilebeli xarjebi, 261 III 1

261 III 1 muxli moTxovnis damoukidebeli safuZvelia mogiravnis 

mier giravnobis saganze gaweuli aucilebeli xarjebis anazRaurebi-

saTvis. zogadad, xarjebs ganekuTvneba iseTi nebayoflobiTi qoneb-

rivi msxverpli, romelic saWiroa nivTis aRdgenis, SenarCunebis, an 

gaumjobesebisaTvis.34 amisgan gansxvavebiT, aucileblad iTvleba mxo-

lod iseTi danaxarjebi, romlebic emsaxureba nivTis substanciisa 

da funqciis SenarCunebas,35 magaliTad: sagnis SekeTebas; dazRvevas;36 

sawyobSi moTavsebas;37 dazianebuli manqanis evakuatoriT gadaTre-

vas da dacul sadgomze moTavsebas;38 cxovelis gamokvebas;39 manqanis 

funqcionirebisaTvis aucilebeli nawilebis SekeTebas, rogorebicaa, 

magaliTad, muxruWebi, borblebi, diskebi;40 Zveli naxatis aRdgenas41 

da a. S. aucilebeli xarjebis cnebaSi ar eqceva giravnobis xelSe-

krulebiT gaTvaliswinebuli xarjebi, romlebic unda gaswios mogi-

ravnem. misi anazRaurebis wesi ganisazRvreba Sesabamisi SeTanxmebis 

mixedviT. 

b) araaucilebeli xarjebi 

araaucilebel xarjebad iTvleba yvela is danaxarji, romlebic ar 

aris aucilebeli,42 anu, saboloo jamSi, xarjebis zogadi cnebis (ix. 

zemoT) gaTvaliswinebiT, mogiravnis is qonebrivi danaklisi, rome-

33 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1214, Rn. 3.
34 Damrau, iqve, Rn. 1; Fritzsche, in Beck OK BGB, 41. Aufl ., 2011, § 994, Rn. 12.
35 Fritzsche, iqve, Rn. 45; ix. aseve 163-e muxlis koment., me-3 veli.

36 OLG München NJW-RR 1992, 1081.
37 BGH WM 1978, 326.
38 OLG Nürnberg VRR 2013, 162 Ls.; AG Bremen BeckRS 2008, 22167.
39 AG Bad Homburg NJW-RR 2002, 895.
40 OLG Koblenz NJOZ 2011, 262.
41 LG Traunstein ZfS 1999, 291.
42 Damrau, in MüKo BGB, 7. Aufl . 2017, § 994, Rn. 3.
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lic ar emsaxureba sagnis aRdgena-SenarCunebas da mxolod mis Rire-

bulebas zrdis. amgvari araaucilebeli danaxarjis magaliTia manqa-

nis Zvirian ferad gadaRebva, an sarbolo manqanad gadakeTeba.43

261 III 2 muxlSi warmodgenilia samarTlebrivi safuZvlis miTiTeba, 

radganac iTvaliswinebs, rom mogiravnis mier giravnobis saganze ga-

weuli araaucilebeli xarjebi anazRaurdeba davalebis gareSe sxvisi 

saqmeebis Sesrulebis wesebis mixedviT.44 Sesabamisad, mogiravnes mxo-

lod maSin SeuZlia, ukan moiTxovos mis mier gaweuli es araaucile-

beli xarjebi, Tu, amave dros, saxeze iqneba davalebis gareSe sxvisi 

saqmeebis warmoebis winapirobebi. gamomdinare iqidan, rom nivTis Ri-

rebulebis gamzrdeli, Tumca araaucilebeli danaxarjebi, damgira-

veblisaTvis SeiZleba yovelTvis sasurveli ar iyos, davalebis gare-

Se sxvisi saqmeebis Sesrulebis xuTi winapirobidan45 aq gadamwyvetia, 

Seesabameba Tu ara es xarjebi mepatronis namdvil Tu savaraudo ne-

bas, iseve rogorc mis interesebs (974 I).

4. dagiravebuli aqciis an wilis SemTxvevaSi samewarmeo sazogadoe-

bis marTvasTan dakavSirebuli gadawyvetilebebis miReba da garigebis 

dadeba, 261 V

Tu giravnobis sagania samewarmeo sazogadoebis aqcia an wili, mi-

uxedavad imisa, rom damgiravebeli inarCunebs sazogadoebis part-

nioris statuss, misgan warmomdgari ufleba-movaleobebiT (ix. mux. 

254, me-13 veli), is mainc valdebulia, iuridiuli piris marTvasTan 

dakavSirebuli gadawyvetilebebis miRebis an garigebis dadebisas mo-

qmedebdes keTilsindisierebis principidan gamomdinare, sakuTari da 

mogiravnis interesebis gaTvaliswinebiT.

am danawesis mizania, daicvas mogiravnis qonebrivi interesebi 

damgiraveblis iseTi arakeTilsindisieri qmedebebisagan, romlebsac 

SeiZleba mohyves giravnobis sagnis Rirebulebis Semcireba an misi 

saerTod dakargva (261 V). am valdebulebis darRvevis SemTxvevaSi 

aqciis/wilis damgiravebelma mogiravnes unda aunazRauros ziani, 

394 I muxlis mixedviT,46 Tumca praqtikaSi mogiravnisa da damgiraveb-

lis interesebs Soris zRvris dadeba sakmaod rTulad Tu SeiZleba. 

calsaxaa, rom aqciis/wilis dagiravebam ar unda gamoiwvios sazo-

gadoebaSi axali partnioris CarTva, romlis interesebic srulebiT 

gansxvavebuli iqneba sazogadoebis danarCen wevrTa interesebisagan, 

43 Sdr. OLG Nürnberg DAR 1978, 324.
44 rusiaSvili, usafuZvlo gamdidrebis samarTali I: Sesrulebis kondiqcia, 2017, gv. 290.

45  ix. rusiaSvili/egnataSvili, kazusebi kanonismier valdebulebiT samarTalSi, 2016, gv. 

17 da Semdg.

46 Müller, Die Verpfändung von GmbH-Anteilen, GmbHR 1969, S. 7, 34. 
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ris gamoc germanuli doqtrina47 am instrumentze mxolod maSin ape-

lirebs, rodesac damgiravebeli da misi Tanapartniorebi (Tanaaqci-

onerebi) ganzrax vneben mogiravnis interesebs.48

47 ix. vrclad amasTan dakavSirebiT:  Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1274, Rn. 60 ff .
48  am konteqstSi sakmaod problemuri Cans saqarTvelos uzenaesi sasamarTlos (2011 wlis 

17 martis #as-1377-1214-2010) gadawyvetileba, rodesac is 261 V muxliT gaTvalis-

winebuli valdebulebis darRvevad aRiqvams Sps-is 55%-iani wilis dagiravebis Semdeg 

damgiraveblis mier wesdebis cvlilebas da gadawyvetilebaunarianad saerTo krebis 

75%-ian gamocxadebas, ubralo umravlesobis magivrad. aq gasaTvaliswinebelia is faqti, 

rom sazogadoebis wilis mogiravnes saerTod ar aqvs krebaze xmis ufleba (254-e muxlis 

koment., me-13 veli), Sesabamisad, cvlilebaSi wesdeba apriori ver Seukvecda mogiravnes 

am ararsebul uflebas. maSinac ki, rodesac damgiravebelma es cvlileba mogiravnis 

erTpirovnuli mmarTvelobisagan Tavis dazRvevis mizniT Caifiqra, es mmarTveloba 

realurad am cvlilebis gareSec ver Sedgeboda da, saboloo jamSi, is arc SeiZleba 

iyos mogiravnis mizani, romelic sakuTari qonebrivi interesis uzrunvelyofa da ara 

sazogadoebisaTvis misTvis sasurveli gadawyvetilebebis Tavze moxvevaa. amgvarad, 261 

V muxlis mixedviT, arakeTilsindisieri qceva da mogiravnis interesebisaTvis vnebis 

miyeneba mxolod konkretuli qonebrivi mniSvnelobis qmedebisas Tu SeiZleba gvqondes 

saxeze (mag., sazogadoebis Segnebuli gakotreba).
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  muxli 262. giravnobis sagnis dazRveva 

damgiravebeli valdebulia, daazRvios giravnobis sagani mxolod im 

SemTxvevaSi, Tu es gaTvaliswinebulia kanoniT an mxareTa SeTanxmebiT.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

giravnobis xelSekrulebis mxareebs SeuZliaT, SeTanxmdnen gi-

ravnobis sagnis dazRvevis Sesaxeb, rac, rogorc wesi, evaleba dam-

giravebels. garda kanonisa, dazRvevis valdebuleba SeiZleba ga-

momdinareobdes giravnobis xelSekrulebidanac, rac, Cveulebriv, 

gavrcelebulia bankebisa da mikrosafinanso organizaciebis praqti-

kaSi. am SeTanxmebis gareSe arc mogiravnes mflobelobiTi da arc 

damgiravebels registrirebuli giravnobisas ar ekisreba 261 I 1 

muxliT gaTvaliswinebuli movla-Senaxvis valdebulebis farglebSi 

giravnobis sagnis dazRveva.1

sadazRvevo anazRaureba ikavebs giravnobis sagnis adgils, Tu mxa-

reTa SeTanxmebiT sxva ram ar aris gaTvaliswinebuli (264 II).

1  KG OLGE 29, 381; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1215, Rn. 3; germaniaSi gamonaklisia 

mxolod lombardSi dazRvevis SemTxveva, ra drosac lombardi kanonis ZaliT (`lombardSi 

giravnobis Sesaxeb dadgenilebis~ me-8 paragrafi, ix. 260-e muxlis koment., sqolio 1) 

valdebulia, daazRvios dagiravebuli sagani. qarTuli samarTlis mixedviT, lombards 

amgvari valdebuleba ar gaaCnia da praqtikaSic lombardebi mxolod damgiraveblis 

xarjze azRveven giravnobis sagans, maTi survilis an sagnis Rirebulebis mixedviT.

1
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   mux li 263. im damgiraveblis uflebebi, romelic ar warmoadgens mogi-

ravnis pirad movales

damgiravebels, romelic ar aris giravnobiT uzrunvelyofili 

moTxovnis piradi movale, SeuZlia, mogiravnes wauyenos is Sesageble-

bi, romlis wayenebis uflebac aqvs pirad movales, maT Soris, iseTi Se-

sageblebi, romlebzec mogiravnis piradma movalem uari Tqva giravno-

bis warmoSobis Semdeg.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. zogadi debulebebi ........................................................................ 374

II. aramovale damgiraveblis Sesagebeli ......................................... 374

1. moTxovnis ganxorcielebis Semaferxebeli Sesagebeli ....... 374

2. movalis Sesagebeli, romelic eniWeba damgiravebels ........ 375

a) Tavdebis Sesageblis miniWeba ............................................. 376

b) gardaqmniTi uflebebidan warmomdgari Sesagebeli ........ 376

3. Sesageblis wayeneba ................................................................. 377

I. zogadi debulebebi 

am muxlis mizania damgiraveblis interesebis dacva im Sesageblis 

miniWebiT, romlis wayenebis uflebac aqvs pirad movales. am normis 

SemTxvevaSi calsaxaa struqturuli paraleli 899-e muxlTan, ro-

melic identuri agebulebisa da funqciis mqonea da ris gamoc misi 

Semavsebeli danawesic (900) analogiiT unda gavrceldes aramovale 

damgiravebelze (Sdr. ipoTekis samarTalSi moqmed identur wesTan 

dakavSirebiT 291 I muxli). absoluturad gabatonebuli mosazrebis 

Tanaxmad, 263-e muxli moqmedebs aseve nivTis mesakuTre aradamgira-

veblis1 sasargeblod, iseve rogorc aramesakuTre damgiraveblis2 (ix. 

mux. 254, me-9 veli) sasargeblod. 

II. aramovale damgiraveblis Sesagebeli

1. moTxovnis ganxorcielebis Semaferxebeli Sesagebeli

Tu materialuri an aramaterialuri qonebis mflobeli agiravebs 

mas sxvis mier nakisri valdebulebis uzunvelsayofad, aucilebelia 

mijnis gavleba moTxovnis gamaqarwylebel da moTxovnis ganxorcie-

lebis Semaferxebel Sesagebels Soris, romelic warmodgeba, erTi 

mxriv, damgiravebelsa da kreditors da, meore mxriv, kreditorsa da 

1  RG JW 1912, 749; Bassenge, in Palandt BGB Kommentar, 73. Aufl ., 2014, § 1211, Rn. 2; Sosnitza, in Beck OK 
BGB, 41. Aufl ., 2011, § 1211, Rn. 1.

2  saqarTvelos uzenaesi sasamarTlos 2002 wlis 9 seqtembris #3k-624-02 gadawyve tileba; 

Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1211, Rn. 5.

1
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3

4

5

mis pirad movales Soris urTierTobidan.3

kreditoris moTxovnas SesaZlebelia, moTxovnis gamaqarwylebeli 

Semdegi Sesageblebi daupirispirdes:4 a) Sesagebeli, romelic Tavad 

uzrunvelyofili moTxovnis winaaRmdegaa mimarTuli _ valis da-

farva, nasyidobis Secilebis Sedegad aranamdviloba. CamoTvlili, 

marTalia, movalis piradi Sesageblebia, Tumca im SemTxvevaSi, Tu 

movale da damgiravebeli sxvadasxva piria, am ukanasknelsac aqvs maT-

ze apelirebis ufleba, radgan aqcesorulobis principidan (ix. mux. 

254, 22-e veli) gamomdinare uzrunvelyofili moTxovnis gareSe ar 

arsebobs arc giravnobis ufleba; b) meore jgufSi erTiandeba is 

Sesageblebi, romlebic uSualod giravnobis uflebas upirispirdeba, 

mag., giravnobis xelSekrulebis sacilooba Secdomis gamo, an misi 

aranamdviloba 257-e da 258-e muxlebis moTxovnebis darRvevis gamo. 

es orive Sesagebeli Tavidanve mxolod damgiravebels ekuTvnis, ga-

momdinare iqidan, rom isini ar exebian uzunvelyofili moTxovnis 

namdvilobas. movales, romelic mogiravnisagan gansxvavebulia, maTi 

wardgenis ufleba ar aqvs. Sesabamisad, 263-e muxliT ar aris moculi 

a) da b) punqtebSi gaerTianebuli moTxovnis gamaqarwylebeli Sesage-

blebi, radgan maTi wardgenis SesaZlebloba damgiravebels nebismier 

SemTxvevaSi aqvs, damoukideblad imisa, aris Tu ara is, amavdroulad, 

kreditoris piradi movale.

uzrunvelyofili moTxovnis kreditorisaTvis SesaZlebelia 

moTxovnis ganxorcielebis Semaferxebeli Semdegi Sesageblebis dapi-

rispireba: g) misi piradi movalis Sesagebeli maT Soris arsebuli 

urTierTobidan, magaliTad, valis gadavadeba (Sdr. 278). d) damgira-

veblis Sesagebeli, romelic giraos realizaciis winaaRmdegaa mimar-

Tuli, magaliTad, giraos realizaciis gadavadeba uzrunvelyofili 

moTxovnis Sesrulebis vadis mosvlidan naxevari wliT an giraos rea-

lizaciis winapirobad uzrunvelyofili moTxovnis iZulebiTi aRsru-

lebis SeTanxmeba.5 263-e muxli exeba mxolod am moTxovnis ganxorcie-

lebis Semaferxebel Sesageblebs da damgiravebels aniWebs d) punqtSi 

gaerTianebuli Sesageblebis garda, romelic mas isedac ekuTvnis, 

aseve g) punqtiT gaTvaliswinebul piradi movalis Sesageblebs.  

2. movalis Sesagebeli, romelic eniWeba damgiravebels

amgvarad, damgiravebels eniWeba, 263-e muxlis mixedviT, yvela 

is (moTxovnis ganxorcielebis Semaferxebeli) Sesagebeli, romle-

bic aqvs uzrunvelyofili moTxovnis movales kreditoris mimarT. 

aseTia, magaliTad, Seusrulebeli xelSekrulebis Sesagebeli (369) 

3 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1211, Rn. 1.
4 iqve; Sdr. Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 145 da Semdg.

5 Damrau, iqve, Rn. 1a.
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da, rogorc zemoT aRiniSna, valis gadavadebis Sesagebeli. damgira-

vebels SeuZlia, aseve pirgasamtexlos Semcirebis moTxovnaze (420) 

apelireba Sesageblis formiT.6 maSinac ki, Tu kreditorsa da mova-

les Soris warmoebuli samarTlebrivi davisas sasamarTlo am uka-

nasknels ar mianiWebs raime Sesagebels, gadawyvetilebis kanonieri 

Zala ar vrceldeba aramovale damgiravebelze da is ar kargavs imave 

Sesageblis wardgenis SesaZleblobas.7 sapirispiro SemTxvevaSi ki, _ 

Tu sasamarTlo ar cnobs kreditoris moTxovnas misi movalis wi-

naaRmdeg, _ giravnobis aqcesorulobidan gamomdinare, aramovale 

damgiravebelic ar agebs pasuxs giravnobidan.8 damgiravebels ar aqvs 

xandazmulobis Sesageblis wardgenis ufleba (144 III).

a) Tavdebis Sesageblis miniWeba

interesTa identuri ganawilebis gamo marTebuli Cans damgira-

veblisaTvis, me-900 muxlis analogiiT gamoyenebis safuZvelze, Tav-

debis darad, garigebis saciloobis Sesageblis miniWeba, Tu movales 

aqvs Secilebis meSveobiT garigebis gaqarwylebis SesaZlebloba da 

es jer ar gaukeTebia, rac ukudaskvniT gamomdinareobs im wesidan, 

rom uzrunvelyofili moTxovnis Secilebis gamo aranamdvilobisas 

aramovale damgiravebelic Tavisufldeba giravnobidan warmomdgari 

valdebulebisagan (ix. zemoT, me-3 veli).

b) gardaqmniTi uflebebidan warmomdgari Sesagebeli

gardaqmniTi uflebebic, romlebic miniWebuli aqvs movales, _ 

gasvla (491, 398 III), fasis Semcireba (492) da gamoxmoba 336-e muxlis 

mixedviT, _ aniWebs aramovale damgiravebels ara mxolod moTxov-

nis gamaqarwylebel Sesagebels, movalis mier maTi gamoyenebis Sem-

deg, aramed mis gamoyenebamdec gasvlis, fasis Semcirebis an gamox-

mobis (moTxovnis ganxorcielebis Semaferxebel) Sesagebels, manam, 

sanam9 movale maTi gamoyenebis uflebas inarCunebs. movalis uari am 

gardaqmniTi uflebebis gamoyenebaze, an maTi sxvagvarad dakargva, 

arTmevs aseve damgiravebels maTze miTiTebis uflebas.10 sasamarT-

lo gadawyvetilebis kanonier ZalasTan dakavSirebiT ix zemoT, me-5 

veli.11

6 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1211, Rn. 2.
7 RG WarnR 1933 Nr. 35; OLG Celle OLGE 26, 202.
8 Damrau, iqve.
9 Damrau, iqve, Rn. 4.
10  BGH NJW 1957, 986; Schlosser, Peremptorische Einreden und „Ausgleichszusammenhänge“, JZ 1966, S. 

433.
11 ix. amasTan dakavSirebiT dawvrilebiT: Damrau, iqve, Rn. 4.

6

7
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3. Sesageblis wayeneba

damgiraveblis mier 362-e muxliT gaTvaliswinebuli Sesageblis 

wayenebis forma damokidebulia imaze, moTxovnis gamaqarwylebel 

Tu ganxorcielebis Semaferxebel Sesagebels exeba saqme da, garda 

amisa, damgiravebelTan imyofeba nivTi registrirebuli giravnobis 

farglebSi Tu mogiravnesTan mflobelobiTis farglebSi.12

registrirebuli giravnobisas damgiravebels SeuZlia, daupiri-

spiros moTxovnis gamaqarwylebeli Sesagebeli mogiravnis sarCels 

281 I, 2811 I muxlebis mixedviT, an am Sesageblebis safuZvelze gaa-

saCivros giravnobis mowmoba. mosTxovos damgiravebels giravnobis 

uflebis Sewyvetis registracia (275 II 1, 272 I) an giravnobis uflebis 

Sewyvetis damadasturebeli werilobiTi sabuTis gacema (275 III). mflo-

belobiTi giravnobisas mas SeuZlia, aRZras sarCeli da moiTxovos mo-

giravnisagan pirdapiri an arapirdapiri (257, ix. am muxlis komentari) 

mflobelobis dabruneba (275 I). Tu damgiravebeli mogiravnis mier 

moTxovnis gamaqarwylebeli Sesageblis wardgenamde moaxdens gira-

vnobis sagnis realizacias, mas SeuZlia realizaciidan amoRebuli 

Tanxis ukan moTxovna Sesrulebis kondiqciiT (976 I a) da Sesabamisi 

winapirobebis arsebobisas deliqturi moTxovniT (992).

moTxovnis ganxorcielebis mxolod droebiT Semaferxebeli Sesa-

geblis SemTxvevaSi mogiravnes SeuZlia, moiTxovos giraos realiza-

ciis gadadeba, rac, gabatonebuli mosazrebis13 Tanaxmad, mavalde-

bulebeli sarCelis formiT xdeba. xolo moTxovnis ganxorcielebis 

xangrZlivi droiT gamomricxav Sesagebels, am SemTxvevaSic damgira-

vebels, iseve rogorc mesakuTres (ix. zemoT, 1-li veli) unda hqon-

des identuri uflebebi, rac eqneboda moTxovnis gamaqarwylebeli 

Sesageblis wardgenis SemTxvevaSi.14 Sesageblis miuxedavad, giraos 

realizaciis SemTxvevaSi, damgiravebels unda mieniWos Sesrulebis 

kondiqcia (976 I b), am realizaciidan miRebulis dasabruneblad, ise-

ve rogorc deliqturi moTxovna (992) Sesabamisi winapirobebis arse-

bobisas.

12 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1210, Rn. 10.
13  Wieling, Sachenrecht I, 2. Aufl ., 2006, § 15 VII 3e; Sosnitza, iqve; Damrau, in MüKo BGB, 7. Aufl ., 2017, § 

1211, Rn. 8.
14 Sosnitza, iqve.

8
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 muxli 264. surogacia

1. Tu dagiravebulia moTxovna, xolo movale valdebulebas asru-

lebs giravnobis vadis gasvlamde, maSin Sesruleba ikavebs moTxovnis 

adgils, Tuki mxareTa SeTanxmebiT sxva ram ar aris gaTvaliswinebuli. 

2. giravnobis sagnis dakargvasTan, dazianebasTan, ganadgurebasTan 

an gaufasurebasTan dakavSirebiT miRebuli nebismieri anazRaureba, 

maT Soris, sadazRvevo anazRaureba, ikavebs giravnobis sagnis adgils, 

Tu mxareTa SeTanxmebiT sxva ram ar aris gaTvaliswinebuli.

3. am muxlis me-2 nawiliT gaTvaliswinebul SemTxvevebSi damgira-

vebels ufleba aqvs, mis mier miRebuli TanxiT SeiZinos dakarguli, da-

zianebuli, ganadgurebuli, gaufasurebuli nivTis Semcvleli nivTi, 

romelic daikavebs giravnobis sagnis adgils.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005w., mux. 284.

saqarTvelos 2011 wlis 9 martis kanoni #4323 _ vebgverdi, 22.03.2011w.

I. zogadi debulebebi ........................................................................ 378

II. sanivTo surogaciis SemTxvevebi ................................................. 379

1. surogacia moTxovnis movalis mier valdebulebis 

   SesrulebiT, 264 I ...................................................................... 379

2. surogacia giravnobis sagnis dakargvasTan, 

   dazianebasTan, ganadgurebasa da gaufasurebasTan 

   dakavSirebiT anazRaurebis miRebisas, 264 II ........................... 380

a) surogati ................................................................................ 381

b) anazRaurobis moTxovna, rogorc surogati ...................... 382

III. Semcvleli girao .......................................................................... 383

I. zogadi debulebebi 

264 I, II muxli miznad isaxavs surogaciis meSveobiT mogiravnis 

interesebis dacvas dagiravebuli moTxovnis erT SemTxvevaSi Sesru-

lebis sagniT, xolo meore SemTxvevaSi giravnobis sagnis dakargvis, 

dazianebis, ganadgurebisa da gaufasurebis gamo miRebuli anazRau-

rebiT Canacvlebis gziT. orive SemTxvevaSi zemoT naxsenebi sanac-

valgebo ikavebs giravnobis adgils, rac niSnavs imas, rom giravnobis 

ufleba avtomaturad da ucvleli formiT gadadis Sesrulebis sag-

ansa Tu anazRaurebaze. Sesabamisad, mogiravne ver moiTxovs misi re-

alizaciis meSveobiT naadrev dakmayofilebas (sanivTo surogacia).1 

264 III muxlSi mowesrigebulia damgiraveblis ufleba, SesTavazos 

mogiravnes e. w. Semcvleli girao, rogorc garkveuli kompromisi 

mogiravnisa da damgiraveblis urTierTdapirispirebul interesebs 

Soris.

1 RGZ 94, 24; Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1219, Rn. 5. 

1
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II. sanivTo surogaciis SemTxvevebi

1. surogacia moTxovnis movalis mier valdebulebis SesrulebiT, 264 I

surogaciasTan gvaqvs saqme im SemTxvevaSi, rodesac giravnobis sa-

gania moTxovna da moTxovnis movalis mier xorcieldeba valdebule-

bis Sesruleba moTxovnaze giravnobis vadis gasvlamde; movalis mier 

valdebulebis Sesrulebis SemTxvevaSi Sesruleba ikavebs moTxovnis 

adgils. amave dros, dasaSvebia mxareTa mier gansxvavebuli wesis Se-

Tanxmeba. 

moTxovnis dagiravebis Sesaxeb movalisaTvis Setyobinebis momen-

tidan (259 II 1, ix. mux. 259, me-9 veli) mas ekisreba valdebuleba, kre-

ditorisaTvis Sesrulebis saganze sakuTrebis gadacemasTan erTad 

uzrunvelyos moTxovnis mogiravnis giravnobis SenarCuneba Sesrule-

bis saganze (surogaciis uzrunvelyofis valdebuleba). marTalia, 264 

I muxli iTvaliswinebs surogaciis gziT kanonismieri giravnobis dar 

xerxs Sesrulebis saganze giravnobis uflebis warmoSobisa,2 Tumca 

dagiravebuli moTxovnis movalesa da kreditors mainc xelewifebaT, 

mogiravnisagan malulad gascen da miiRon Sesruleba da amiT, faq-

tobrivad, daakargvinon mas girao (magaliTad, 265 II 2, 274 III, IV, 271-e 

muxlebiT gaTvaliswinebul SemTxvevebSi). movalisaTvis damatebiTi 

valdebulebis dakisreba aucilebelia Sesrulebis saganze warmoSo-

bili giravnobis dakargvis riskis minimumamde dayvanisaTvis. amasTan, 

saWiroa Sesrulebis sagnis mixedviT diferencireba.3

qarTul praqtikaSi srulebiT gaurkvevelia, Tu konkretulad ra 

valdebulebebi unda daekisros damgiravebel kreditorsa da mis mo-

vales 264 I muxliT gaTvaliswinebuli surogaciis uzrunvelsayofad. 

calsaxaa mxolod, rom zemoT xsenebuli Setyobinebis Semdeg mova-

les aRar unda hqondes marto kreditoris mimarT Sesrulebis gziT 

valdebulebisagan gaTavisuflebis SesaZlebloba da aucilebelia am 

Sesrulebis imgvari formiT ganxorcieleba, rom garantirebuli iyos 

dagiravebuli moTxovnis Sesrulebis sagniT surogacia, ris gareSec 

259 II 1 da 264 I muxlebi azrs dakargavda. 

Tu movalis valdebuleba kreditorisaTvis moZrav nivTze saku-

Trebis gadacema iyo, maSin man damgiravebel-kreditors unda gada-

sces sakuTreba, mogiravnes ki mflobeloba nivTze.4 SeTanxmeba mo-

2  gansxvavebiT germanuli samarTlisagan, sadac mogiravne Sesrulebis saganze giravnobis 

uflebas moipovebs misTvis am uflebis movalis an kreditoris mier miniWebis Sedegad 

(Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1288, Rn. 2). Tumca saqarTveloSic, miuxedavad 

giravnobis warmoSobis kanonismieri safuZvlisa, mogiravne am SemTxvevaSi ar sargeblobs 

upiratesi dakmayofilebis uflebiT, 267 III muxlis analogiiT.

3 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1281, Rn. 2.
4  Sdr. Sosnitza, iqve; Damrau, in MüKo BGB, 7. Aufl ., 2017, §1281, Rn. 2; Wieling, Sachenrecht I, 2. Aufl ., 

2006, § 16 II 5a aa.



380

muxli 264giorgi rusiaSvili

giravnesa da damgiravebels Soris giravnobis sagnis CanacvlebasTan 

dakavSirebiT saWiro aRar aris, radganac surogaciis SemTxvevaSi Ses-

rulebis saganze giravnoba kanonis ZaliT warmoiSoba.5 alternativis 

saxiT movales SeuZlia, moTxovnis mogiravnis winaswar daregistri-

reba kreditorisaTvis gadasacemi nivTis mogiravned da am ukanask-

nelisaTvis ukve dagiravebuli sakuTrebis gadacema. im SemTxvevaSi, 

Tu dagiravebuli moTxovnis sagani uZrav nivTze sakuTrebis gadacema 

iyo, movale valdebulia, kreditorisaTvis sakuTrebis gadacemamde 

mogiravne am nivTis ipoTekarad daaregistriros.6 orive SemTxvevaSi 

movales unda hqondes ufleba, davalebis gareSe sxvisi saqmeebis Ses-

rulebidan warmomdgari moTxovnis meSveobiT registraciis xarjebi 

kreditors gadaakisros.

movalis mier surogaciis uzrunvelyofis valdebulebis darR-

veviT kreditorisaTvis sakuTrebis gadacema mas ar eTvleba Sesru-

lebad da misgan am damatebiTi valdebulebis Sesrulebis moTxo-

vnas inarCunebs rogorc kreditori, ise mogiravne.7 garda amisa, am 

SemTxvevaSi mogiravnes aqvs zianis anazRaurebis moTxovnis ufleba 

movalisagan,8 iseve rogorc zianis anazRaurebisa da usafuZvlo gam-

didrebis moTxovnis ufleba dautvirTavi sakuTrebis mompovebeli 

kreditorisagan (983).9 

rac Seexeba dagiravebuli fuladi moTxovnis Sesrulebas movalis 

mier, kreditori moipovebs am fulze sakuTrebas, Tumca is an unda 

gadasces damgiravebels giraos saxiT mflobelobaSi (ix. mux. 254, 

me-18 veli), an 264 III muxlis analogiiT SesTavazos mas Semcvleli 

girao. movales am SemTxvevaSi mxolod Sesrulebis Sesaxeb mogirav-

nisaTvis Setyobinebis valdebuleba SeiZleba daekisros. 

2. surogacia giravnobis sagnis dakargvasTan, dazianebasTan, ganad-

gurebasa da gaufasurebasTan dakavSirebiT anazRaurebis miRebisas, 264 II

surogaciis meore SemTxveva mowesrigebulia 264 II muxlSi _ Tu 

giravnobis sagnis dakargvasTan, dazianebasTan, ganadgurebasTan an 

gaufasurebasTan dakavSirebulia anazRaurebis miReba (mag., sadazR-

vevo anazRaureba), is ikavebs dakarguli giraos adgils, Tu mxareTa 

SeTanxmebiT sxva ram ar aris gaTvaliswinebuli da, amgvarad, aris 

gamonaklisi 271-e muxliT gaTvaliswinebuli wesidan, romlis mixed-

viTac giraos ganadgurebasTan erTad wydeba giravnobis uflebac.

264 I muxlis darad, 264 II muxliT gaTvaliswinebul SemTxvevaSic 

5  mxareebs yovelTvis rCebaT mflobelobiTis registrirebuli giravnobiT Canacvlebis 

SesaZlebloba.

6 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1281, Rn. 2.
7 iqve.
8 RGZ 108, 321; 138, 255.
9 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1281, Rn. 5.

6

7
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giravnoba giraos sanacvalgebo anazRaurebaze warmoiSoba kanonis 

ZaliT, mxareTa SeTanxmebis gareSe. miuxedavad amisa, giravnoba su-

rogatze mainc ar aris aramflobelobiTi kanonismieri giravnoba, 

radgan damgiravebeli giravnobis xelSekrulebiT valdebulia, gada-

sces mogiravnes mflobeloba giravnobis axal saganze, gamomdinare 

iqidan, rom giraos surogati TiTqmis yovelTvis fuladi saxiT iq-

neba warmodgenili da masze giravnobis registracia gamoricxulia 

(ix. mux. 254, sq. 39). Tumca arc fulad anazRaurebaze mflobelobiTi 

giravnobaa uproblemo, radgan am SemTxvevaSi damgiravebelma dalu-

quli konvertiT unda gadasces mogiravnes fuli (an Seitanos speci-

alur sabanko angariSze), es ukanaskneli ki valdebulia, Seinaxos is 

xeluxleblad giravnobis vadis damTavrebamde (mux. 254, me-18 veli), 

rac sakmaod mouxerxebelia da, ris gamoc, savaraudod, umravles 

SemTxvevaSi damgiravebeli Tavis Canacvlebis valdebulebas gamoiye-

nebs 264 III muxlis mixedviT.

a) surogati

surogati, 264 II muxlis mixedviT, aris giraos dakargvis, dazi-

anebis, ganadgurebisa an gaufasurebisTvis miRebuli anazRaureba. 

kanonmdebeli am SemTxvevaSi, marTalia, pirvel rigSi, mxolod sada-

zRvevo anazRaurebas asaxelebs,10 Tumca anazRaurebis nebismier for-

maze xazgasmiT, amavdroulad, naTelyofs, rom surogati am normis 

gagebiT aris ara mxolod sadazRvevo11 da deliqturi zianis anazRau-

reba,12 aramed aseve kondiqciuri moTxovnis safuZvelze mopovebuli 

anazRaurebac, iseve rogorc kompensacia eqspropriaciisaTvis.13

kamaTis sagania, 264 II muxlis gagebiT, surogatad e.w. garigebismie-

ri surogatis miCneva. garigebismieri surogatia qonebrivi Rirebule-

ba, romelsac damgiravebeli iRebs giraos gasxvisebis meSveobiT, ise-

ve rogorc saxelSekrulebo zianis anazRaurebis farglebSi miRebuli 

kompensacia (mag., ganaTxovrebuli nivTis dazianebisaTvis). gabato-

nebuli mosazrebis14 Tanaxmad, surogatis cnebiT es garigebismieri 

surogati moculi ar aris. marTalia, es mosazreba gamoTqmulia 

kondiqciur samarTalSi surogatis cnebasTan dakavSirebiT, Tumca 

is ZalaSi unda darCes aseve giraos surogatis SemTxvevaSic. mTava-

ri argumenti am mosazrebis gasamyareblad isaa, rom mogiravnem ar 

unda miiRos sargebeli damgiraveblis mier giraos sarfianad gasxvi-

10 Schwab, in MüKo BGB, 7. Aufl ., 2017, § 818, Rn. 44.
11  Tumca sadazRvevo anazRaurebas ar ganekuTvneba mzRvevelis mier wina saxelSekrulebo 

valdebulebis darRvevis gamo gadaxdili anazRaureba (Sdr. BGH NJW 2006, 772), radgan 

am zianis anazRaurebis safuZvelia ara dazRveuli sagnis dazianeba, aramed dazRveulis 

ndobis gacrueba.

12  Schwab, iqve. 44; Wendehorst, in Beck OK BGB, 41. Aufl ., 2016, § 818, Rn. 8.
13 Schwab, iqve.
14  BGH NJW 1957, 1026; BGH NJW 1980, 178; BGHZ 112, 294 ; BGH NJW 2004, 1314; OLG Hamm BeckRS 

2010, 8384.

9
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sebidan.15 garda amisa, surogacia ar aris sanivTo samarTlis zogadi 

principi16 da kanonmdebelma 264 II muxlis CamonaTvalSi Segnebulad 

gamotova giravnobis sagnis gasxvisebisaTvis miRebuli anazRaureba, 

iseve rogorc yvela sxva garigebismieri surogati. giraos garigebis 

farglebSi gasxvisebisaTvis moqmedebs giraos uzrunvelyofis sxva 

wesi _ 274 I muxlis mixedviT, SemZenze gadadis giravnobiT datvirTu-

li sakuTreba da, bunebrivia, giravnobis uflebis damatebiT kidev 

gasxvisebidan miRebul anazRaurebaze gavrcelebiT damgiravebelma 

ormagi sargebeli ar unda naxos. Tumca, gamonaklisis saxiT, rodesac 

giravnobis ufleba ar mihyveba gasxvisebul nivTs (274 III, IV), SesaZ-

lebeli unda iyos 264 II muxlis analogiiT gamoyeneba garigebismier 

surogatze.

moTxovnis dagiravebis SemTxvevaSi, surogatad, 264 II muxlis gage-

biT, unda CaiTvalos moTxovna, romelic ikavebs mis adgils (Sesru-

lebis nacvlad zianis anazRaureba Sesrulebis SeuZleblobisas, xel-

Sekrulebidan gasvlis Semdeg warmoSobili restituciuli moTxovna 

da a.S.) an mis uzrunvelsayofad gamoyenebuli moTxovna (Tavdeboba, 

iseve rogorc giravnoba, Tu es ukanaskneli uzrunvelyofda dagira-

vebul moTxovnas, romlis Sesrulebac SeuZlebeli gaxda).

mesame piris mier giraos dazianeba-ganadgurebisas mogiravnes 

aqvs damzianeblis mimarT Tavisi damoukidebeli zianis anazRaurebis 

moTxovnis ufleba.17 

b) anazRaurebis moTxovna, rogorc surogati

miuxedavad 264 II muxlis calsaxa formulirebisa, romelic giraos 

surogatad mxolod ukve miRebul anazRaurebas miiCnevs da ara ana-

zRaurebis moTxovnas, am danawesis gavrceleba anazRaurebis moTxo-

vnazec aucilebelia, rac niSnavs imas, rom giraos dakargvis, dazi-

anebis, ganadgurebisa da gaufasurebisTvis anazRaurebis moTxovna 

mis Sesrulebamde Tavad aris mogiravnis moTxovnis uzrunvelyofis 

saSualeba. gamomdinare iqidan, rom anazRaurebis miRebas SeiZleba 

win uZRodes sasamarTlo dava, damgiraveblis gakotreba (rac mis 

sxva kreditorebs sakuTari interesis uSualod anazRaurebis moTxo-

vnidan dakmayofilebis uflebas aniWebT) an am moTxovnis daTmoba 

damgiraveblis mier. mogiravnis interesebis efeqturi dacvisaTvis 

aucilebelia anazRaurebis moTxovnis warmoSobisa da Sesrulebis 

SualedSic hqondes mas sanivTo uzrunvelyofis saSualeba giravno-

bis saxiT, rac mxolod anazRaurebis moTxovnaze giravnobis warmo-

SobiTaa SesaZlebeli. am SemTxvevaSi mxareebi valdebulni arian, es 

moTxovnaze giravnoba daaregistriron 259, 258-e muxlis moTxovne-

15 Schwab, in MüKo BGB, 7. Aufl ., 2017, § 818, Rn. 47.
16 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1212, Rn. 4.
17 Wieling, Sachenrecht I, 2. Aufl ., 2006, S. 744, sqolio 15.

11
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bis Sesabamisad, miuxedavad imisa, rom Tavad giravnobis ufleba am 

dros kanonis ZaliT warmoiSoba. anazRaurebis movales ekisreba da-

giravebuli moTxovnis movalis valdebulebebi (259 II, 261 I, ix. mux. 

259, me-7 da momdevno velebi, aseve zemoT, me-3 da momdevno velebi), 

rac mogiravnis damatebiT dacvas uzrunvelyofs.

III. Semcvleli girao

264 III muxlSi mowesrigebulia principi, romelic cnobili iyo 

romis samarTlisaTvis18 da romelmac Tavisi adgili ver daimkvidra 

Tanamedrove evropul kodifikaciebSi. es aris damgiraveblis mier 

dakarguli, dazianebuli, ganadgurebuli an gaufasurebuli nivTi-

saTvis miRebuli anazRaurebiT mogiravnisaTvis Semcvleli giraos 

SeTavazebis ufleba.19

gamomdinare iqidan, rom am uflebasTan dakavSirebiT Sesabamis 

ganmartebiT baraTSi araferia naTqvami da sasamarTlo praqtikac am 

SemTxvevaSi sakmaod inertulia, am gadawyvetis dogmaturi CarCo sak-

maod bundovania da misi gamokveTisas mxolod normis mizniT xelm-

ZRvanelobaa SesaZlebeli. es mizani ki fulze giravnobis dadgenis 

mouxerxeblobis Tavidan acilebaa (ix. zemoT, me-8 veli da mux. 254, 

me-18 veli) da, amasTan, mogiravnisaTvis am Tanxis efeqturad gamoy-

enebis saSualebis SenarCuneba. amitomac mogiravnes ar unda hqondes 

damgiraveblis mier SeTavazebul Semcvlel giraoze uaris Tqmis uf-

leba, Tu misi Rirebuleba faravs Tavdapirveli giraos Rirebulebas. 

giravnobis dasadgenad ZalaSia zogadi wesebi. 

18  Krämer, Das besitzlose Pfandrecht: Entwicklungen in der römischen Republik und im Prinzipat, 2007, S. 235; 
Jörs/Kunkel/Wenger, Römisches Recht, 1987, S. 196; Harke, DriƩ beteiligung am Schuldverhältnis, Berlin, 
2010, S. 146 Anm. 28. 

19  264 III muxli aniWebs Canacvlebis uflebas damgiravebels da ara mogiravnes am Canacvlebis 

moTxovnis uflebas, miT umetes, Secvlis safuZvlad ver CaiTvleba is faqti, rom 

giravnobis sagani ufro naklebi Rirebulebis mqone aRmoCnda, vidre es xelSekrulebis 

dadebisas miaCndaT mxareebs (saqarTvelos uzenaesi sasamarTlos 2008 wlis 13 ivnisis 

#as-42-327-08 gadawyvetileba).

13

14
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 muxli 265. giravnobis sagnis gadamuSavebis an/da sxva moZrav nivTTan 

Serwymis samarTlebrivi Sedegebi

1. giravnobis sagnis gadamuSaveba an/da sxva moZrav nivTTan Serwyma 

imgvarad, rom pirvandel mdgomareobaSi maTi aRdgena SeuZlebelia an 

mniSvnelovan xarjebTanaa dakavSirebuli, ar gamoiwvevs giravnobis 

uflebis Sewyvetas, Tu mxareTa SeTanxmebiT sxva ram ar aris gaTvalis-

winebuli. Tu sakuTreba gadadis giravnobis sagnis gadamuSavebis an 

sxva moZrav nivTTan Serwymis Sedegad, maSin gamoiyeneba am kodeqsis 196-e 

muxliT gaTvaliswinebuli wesi.

2. am muxlis pirveli nawiliT gaTvaliswinebul SemTxvevaSi giravno-

bis sagnis gadamuSavebisaTvis an/da sxva moZrav nivTTan SerwymisaTvis 

saWiroa mogiravnis winaswari Tanxmoba, Tu mxareTa SeTanxmebiT sxva 

ram ar aris gaTvaliswinebuli. 

3. am muxliT gaTvaliswinebul SemTxvevaSi giravnobidan gamomdina-

re moTxovnaTa rigiToba ganisazRvreba giravnobis sagnis gadamuSaveb-

amde an sxva moZrav nivTTan Serwymamde arsebul giravnobis uflebaTa 

warmoSobis momentis Sesabamisad.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284

saqarTvelos 2011 wlis 9 martis kanoni #4323 _ vebgverdi, 22.03.2011 w.

I. zogadi debulebebi ........................................................................ 384

II. sanivTo surogacia giravnobis sagnis gadamuSavebis

   an sxva moZrav nivTTan Serwymisas .............................................. 384

1. gadamuSaveba, Serwyma da sxva msgavsi SemTxvevebi ............... 385

2. sakuTrebis gadasvla sxva mesakuTreze ................................ 385

III. mogiravnis Tanxmoba, 265 II .......................................................... 387

I. zogadi debulebebi

265-e muxli adgens giravnobis sagnis gadamuSavebis an sxva moZ-

rav nivTTan Serwymis samarTlebriv Sedegebs da misi mizania mogi-

ravnis interesebis dacva misTvis giravnobis uflebis SenarCunebiT. 

es danawesi, 264 II muxlis msgavsad, adgens gamonakliss 271-e muxliT 

gaTvaliswinebuli wesidan; giravnobis ufleba arsebobas ar wyvets 

giravnobis saganTan erTad da aris sanivTo samarTlis zogadi prin-

cipis konstantacia _ SezRuduli sanivTo ufleba iziarebs sakuTre-

bis beds.1

II. sanivTo surogacia giravnobis sagnis gadamuSavebis an sxva moZrav 

nivTTan Serwymisas

265 I 1 muxlis mixedviT, giravnobis sagnis gadamuSavebis an misi 

1 Kindl, in Beck OK BGB, 41. Aufl ., 2016, § 949, Rn. 2; Füller, in MüKo BGB, 7. Aufl ., 2017, § 949, Rn. 2.

1

2
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3

4

sxva moZrav nivTTan iseTi Serwymis Sedegad, rodesac pirvandel 

mdgo mareobaSi nivTebis aRdgena SeuZlebelia an dakavSirebulia 

mniSvnelovan xarjebTan, giravnobis ufleba ar uqmdeba (Tu mxareebi 

gansxvavebul wesze ar SeTanxmebulan) im SemTxvevaSi, Tu axlad Seqm-

nili nivTi damgiraveblis sakuTrebaSi rCeba.2 265 I 1 muxli ZalaSia 

rogorc registrirebuli, ise mflobelobiTi giravnobis SemTxveva-

Si, Tumca misi mTavari gamoyenebis sfero, ra Tqma unda, registri-

rebuli giravnobaa.

1. gadamuSaveba, Serwyma da sxva msgavsi SemTxvevebi

Tu giravnobiT datvirTuli nivTi gadamuSavebis Sedegad axal 

nivTad gardaiqmneba, an sxva moZrav nivTs Seerwymeba imgvarad, rom 

Tavdapirveli mdgomareobis aRdgena SeuZlebelia an Seusabamo da-

naxarjebTan aris dakavSirebuli, giravnoba vrceldeba gadamuSa-

veba-Serwymis Sedegad warmoSobil erTian nivTze.3 igive wesi unda 

gavrceldes moZravi nivTebis SeerTebaze, miuxedavad imisa, rom es 

kanonSi pirdapir ar aris gaTvaliswinebuli. amisgan gansxvavebiT, gi-

raos uZravi nivTis arsebiT Semadgenel nawilad qcevis SemTxvevaSi, 

giravnobis ufleba unda gaqarwyldes, Tumca mogiravnes unda mieni-

Wos ufleba, uZravi qoneba giravnobis sagnis Rirebulebis fargleb-

Si ipoTekiT datvirTos.4 

giravnobis sagnis gadamuSavebis an sxva moZrav nivTTan Serwymis 

SemTxvevaSi giravnobidan gamomdinare moTxovnaTa rigiToba ganisa-

zRvreba Serwyma-gadamuSavebamde giravnobis uflebaTa warmoSobis 

momentis Sesabamisad (265 III). Tu damgiravebeli erTi mogiravnis sa-

sargeblod datvirTuli ficrisa da meore mogiravnis sasargeblod 

datvirTuli rkinis saltis meSveobiT Sekravs kasrs, am kasrze war-

moiSoba rogorc pirvelis, ise meoris giravnobis ufleba, ficarsa 

da salteze giravnobis uflebaTa dadgenis momentis mixedviT.

2. sakuTrebis gadasvla sxva mesakuTreze

im SemTxvevaSi, Tu giravnobis sagnis gadamuSavebis an sxva moZrav 

nivTTan Serwymis Sedegad damgiravebeli kargavs sakuTrebas axlad 

Seqmnil nivTze, radgan is sxvis sakuTrebaSi gadadis, maSin am mesaku-

Tris cvlilebasTan erTad qarwyldeba aseve damgiraveblis nivTze 

arsebuli giravnobis uflebac (265 I 2, 196). Tumca am SemTxvevaSi pro-

blemuria Tavad 196-e muxlis gamoyenebis sferos moniSvna, radgan, 

erTi mosazrebis mixedviT, sakuTrebis dautvirTavi mopoveba xdeba 

2 Thonabauer/Nösslinger, Leiƞ adenreihe zum Kreditrisiko _ Kreditsicherungsrecht in Polen, 2004, S. 25.
3  Sdr. iqve.
4 iqve.
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ara mxolod winare muxlebis mixedviT sxva piris mier erTpirovnuli 

sakuTrebis mopovebisas (mux. 196, me-2 veli), aramed aseve Tanasaku-

Trebis warmoSobis SemTxvevaSic. magaliTad, am mosazrebis Tanaxmad, 

Tu damgiravebeli Tavis sakuTrebaSi myofi giravnobiT datvirTu-

li saltiTa da sxvisi ficrebiT Sekravs kasrs (194 I 1), maSin isic 

da ficris mesakuTrec dautvirTav TanasakuTrebas moipoveben, rac 

srulebiT gaumarTlebeli Sedegia. swori gadawyvetis mixedviT, am 

SemTxvevaSi giravnoba sanivTo surogaciis meSveobiT unda gavrcel-

des saltis damgiraveblis wilze TanasakuTrebaSi (Sdr. mux. 254, me-

17 veli).5 Tu mogiravne ar kargavs Tavis giravnobas damgiraveblis 

mier giraos sagnis gadamuSaveba-SeerTebis Sedegad, rodesac axlad 

Seqmnili nivTi missave sakuTrebaSi rCeba, gaugebaria, ratom unda 

dakargos es ufleba damgiraveblis wilze TanasakuTrebaSi. am rezu-

ltatis gamarTleba SeuZlebelia, aseve, 193-e-195-e muxlebis mizniT. 

es mizania axlad Seqmnili nivTis funqciuri erTianobis gadarCenis 

motiviT am nivTis im pirisaTvis mikuTvneba, romelsac yvelaze metad 

ZaluZs misi SenarCuneba da gamoyeneba6 _ unda gaqarwyldes Tavda-

pirvel nivTze wina mesakuTris dros arsebuli yvela samarTlebrivi 

tvirTi, raTa axal mesakuTres xeli ar SeeSalos nivTis efeqtur 

gamoyenebaSi. amis sapirispirod, Tu gadamuSaveba-SeerTeba-Serwymis 

Sedegad ara erTpirovnuli, aramed TanasakuTreba warmoiSoba, nivT-

ze sakuTreba ukve isedac, kanonis ZaliT, or pirs Soris aris ̀ gaxle-

Cili~ da xsenebuli miznis miRwevisaTvis umniSvneloa, gadahyveba Tu 

ara damgiraveblis wils Tavdapirvel nivTze arsebuli giravnobis 

uflebac. is faqti, rom axlad Seqmnili nivTis meore (aradamgirave-

beli) TanamesakuTre am SemTxvevaSi ise erTpirovnulad ver ibato-

nebs nivTze, rogorc mxolod misi eqskluziuri sakuTrebis warmoSo-

bisas, ganpirobebulia Tavad TanasakuTrebis samarTlebrivi bunebiT 

da ara giravnobis gadayoliT damgiraveblis wilze.

garda amisa, nivTze arsebuli uflebrivi tvirTis gaqarwylebis 

wesi ar moqmedebs im SemTxvevaSi, Tu gadamuSaveba-SeerTeba-Serwymis 

Sedegad mesakuTre ar icvleba. am SemTxvevaSi moqmedebs sanivTo su-

rogaciis principi (265 I 1), rac naTelyofs im faqts, rom 196-e muxli 

im mesakuTris privilegirebas isaxavs miznad, romelsac Tavdapirvel 

saganze ar hqonia sakuTreba da ara mesakuTre gadamamuSaveblis an 

Semrevis privilegirebas, mxolod imis gamo, rom man erTi nivTidan 

sxva nivTi Seqmna.7 amitomac wilze sakuTrebis uflebis warmoSobisas 

5  RGZ 67, 425; Füller, in MüKo BGB, 7. Aufl ., 2017, § 949, Rn. 3; Kindl, in Beck OK BGB, 41. Aufl ., 2016, § 949, 
Rn. 3; Sdr. TanamesakuTris wilze giravnobis uflebasTan dakavSirebiT gsk-is 1258 da 949 

2 paragrafebi, romelTa calsaxa formulirebis wyalobiT, am tipis SemTxvevebisaTvis 

germanul doqtrinas gamzadebuli gadawyveta aqvs arsenalSi, risi gadmotanac qarTul 

samarTalSi gamarTlebulia.

6 Kindl, in Beck OK BGB, 41. Aufl ., 2016, § 946, Rn. 1.
7  mxolod gadamuSaveba an SeerTeba-Serwymis faqtis gamo giravnobis uflebis gaqarwy-

5
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am wilis samarTlebrivi bedi identuri unda iyos SeerTeba-Serwymis 

Sedegad damgiraveblis erTpirovnuli sakuTrebis bedisa8 _ orive 

SemTxvevaSi sanivTo surogaciis principi unda darCes ZalaSi da Ta-

vdapirvel nivTze giravnoba unda gadaizardos damgiraveblis wilze 

TanasakuTrebaSi.9 

amgvarad, 196-e muxlis mixedviT, mxolod maSin wydeba giravnobis 

ufleba, Tu sxva piri (aradamgiravebeli) axlad warmoSobil saganze 

erTpirovnul sakuTrebas moipovebs. magaliTad, rodesac giravnobis 

sagani xdeba sxvisi (da ara damgiraveblis) uZravi nivTis arsebiTi 

Semadgeneli nawili (193), sxvis moZrav nivTTan SeerTebis an Serwymis 

Sedegad iqmneba axali erTiani nivTi, Tumca swored es sxvisi nivTi 

iTvleba nivTis mTavar Semadgenlad (194 II).10 yvela sxva SemTxvevaSi 

giravnoba ZalaSi rCeba damgiraveblis wilze TanasakuTrebaSi 265 I 1 

muxlis mixedviT, xolo uflebis rigiToba ganisazRvreba 265 III muxl-

Si dafiqsirebuli wesis Tanaxmad.

im SemTxvevaSi, rodesac damgiravebeli jer asxvisebs, Semdeg ki 

Tavad SemZeni gadaamuSavebs giravnobiT datvirTul nivTs (274 I, II) 

an SeuerTebs Tavis sxva nivTs, moqmedebs 265 I 1 da ara 265 I 2, 196-e 

muxlebi.

III. mogiravnis Tanxmoba, 265 II

vinaidan giravnobis sagnis gadamuSaveba an/da sxva moZrav nivTTan 

Serwyma exeba mogiravnis uflebas, es moqmedebebi dasaSvebia mxolod 

mogiravnis winaswari TanxmobiT, Tu misi aucilebloba mxareTa Se-

TanxmebiT gamoricxuli ar aris (265 II). Tanxmobis gareSe gadamu-

leba (TanasakuTrebaSi warmoSobil wilze) gadamamuSavebeli an Semrevi damgiraveblis 

gaumarTlebeli privilegireba iqneboda da pirdapir winaaRmdegobaSi movidoda 265 I 1 

muxlSi dafiqsirebul sanivTo surogaciis principTan. mxolod gadamuSavebis faqti ar 

cvlis imas, rom giravnobisaTvis damgiraveblis axalma nivTma unda agos pasuxi.

8  iseve rogorc dakarguli, moparuli da sxvagvarad mesakuTris Zalauflebidan gasuli 

(187 II 1) nivTis gadamuSavebis Sedegad miRebuli TanasakuTrebac iTvleba dakargulad, 

moparulad da a. S. (Füller, in MüKo BGB, 7. Aufl ., 2017, § 949, Rn. 3).  amgvarad, Tu Tavdapirveli 

mesakuTris wili TanasakuTrebaSi miiCneva dakargulad, gaugebaria, Tu ratom ar unda 

miiCneodes is dagiravebulad.

9  Tu wili gansazRvradia (194 I 2), SesaZlebelia am gansazRvrul nivTze surogaciis gziT 

giravnobis uflebis warmoSobac, iseve rogorc TanasakuTrebaSi dautvirTavi wilis gi-

ravnobis uflebiT datvirTva. sawinaaRmdego gadawyveta, saboloo jamSi, arc erTi mxa-

risaTvis ar iqneboda ramis momcemi, radgan mogiravnes dakarguli giraos gamo damgira-

veblisagan eqneboda zianis anazRaurebis moTxovnis ufleba 197 I muxlis mixedviT, rac 

naturiT restituciis formiT (408 I) Sesrulebis SemTxvevaSi isev (Tavdapirveli nivTis) 

damgiraveblis wilze giravnobis uflebis warmoSobiT unda Sesrulebuliyo.

10  marTalia, 194 II muxlSi saubaria mTavar nivTze da sakuTvnebelze, Tumca es 

terminologiuri uzustobis Sedegia, radgan sakuTvnebeli (151) damoukidebeli moZravi 

nivTi da calke uflebis obieqtia, 194 II muxlis gamoyenebisaTvis ki aucilebelia 

erTiani nivTis warmoSoba, romlis SemadgenlobaSi Sedis mTavari da aramTavari nivTi 

(mag., cxovelis mier misTvis gankuTvnili sakvebis mirTmeva, Füller, in MüKo BGB, 7. Aufl ., 
2017, § 947, Rn. 6). ix. gansxvavebuli mosazrebisaTvis 194-e muxlis koment., me-7 veli.

6

7

8
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Saveba aris giravnobis kanonismieri valdebulebiTi urTierTobis 

darRveva, riTac miyenebuli ziani mogiravnem damgiravebels unda 

aunazRauros 394 I muxlis mixedviT. magaliTad, im SemTxvevaSi, Tu 

gadamuSaveba-Serwyma-Serevis Sedegad miRebuli axali nivTis Rire-

buleba Camouvardeba Tavdapirveli nivTis Rirebulebas (Rvinis Zmar-

Tan Sereva). axlad Seqmnil nivTze sakuTrebis sxva pirze gadasvlis 

gamo giravnobis uflebis gaqarwylebisas (ix. zemoT, me-6 veli) an 

TanasakuTrebaSi naklebi Rirebulebis wilze gadasvlisas (me-4 veli), 

mogiravnes ufleba aqvs, moiTxovos zianis anazRaureba 197 I muxlis 

mixedviT, aseve 992-e muxlze dayrdnobiT, Sesabamisi winapirobebis 

arsebobisas.
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muxli 266. garigebis dadeba giravnobis saganze

1. mxareebi SeiZleba SeTanxmdnen, rom damgiravebeli ar gaasxvisebs 

da ar daagiravebs giravnobis sagans giravnobis uflebis Sewyvetamde.

2. damgiraveblis mier am muxlis pirveli nawiliT gaTvaliswinebuli 

valdebulebis Seusruleblobis SemTxvevaSi mogiravnes aqvs Tavisi 

moTxovnis dauyovnebliv dakmayofilebis ufleba.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. zogadi debulebebi ........................................................................ 389

II. gankargvis akrZalva ...................................................................... 389

I.  zogadi debulebebi 

266-e muxli awesrigebs mxareTa mier giravnobis sagnis e. w. gan-

kargvis akrZalvis SeTanxmebas da misi darRvevis Sedegebs. marTalia, 

amgvari SeTanxmeba TavisTavad aranamdvili ar aris, gansxvavebiT 294 

IV muxlisagan, Tumca mas mainc ar gaaCnia sanivTo efeqti mesame pirTa 

winaSe, anu ar uzRudavs damgiravebels namdvili gankargvis SesaZ-

leblobas da mxolod valdebulebis darRvevaa mogiravnis winaSe. am 

gadawyvetiT, qarTveli kanonmdebeli imeorebs germanuli doqtri-

nis mier gsk-is ZalaSi SesvlasTan erTad aRiarebul princips da me-

19 saukuneSi damkvidrebuli mosazrebis sapirispirod aRar miiCnevs 

savaldebulod giravnobis uflebis damatebiT gankargvis akrZalvis 

meSveobiT uzrunvelyofas1 _ mogiravnis interesi sakmarisad aris 

uzrunvelyofili giravnobis uflebis `gadayoliT~ gasxvisebul sag-

anze (274 I, II 265 I, ix. mux. 265, me-4 veli) da Sesabamisi rigiTobis Sen-

arCunebiT (267 I, II, 265 III). garda amisa, dagiravebuli nivTis Semdgomi 

dagiraveba-gasxvisebis meSveobiT damgiravebel-movales unda Seun-

arCundes misi efeqturad ekonomikuri gamoyenebis SesaZlebloba.2

II.  gankargvis akrZalva 

266-e muxlSi naxsenebi gausxvisebloba-daugiraveblobis SeTanx-

meba aris e. w. gankargvis akrZalva da amgvarad sakuTar cnebaSi ae-

rTianebs gankargvis yvela formas (ix. mux. 102, me-5 veli), garda im 

valdebulebiTsamarTlebrivi garigebebisa (nivTis gaqiraveba an Txo-

veba), romlebSic ar igulisxmeba gankargvis garigebebi.3

samoqalaqo samarTalSi moqmedi zogadi principis Tanaxmad, 

gankargvaunariani uflebis gankargvis SezRudva an gamoricxva gari-

1  Berger, RechtsgeschäŌ liche Verfügungsbeschränkungen, 1998, S. 108; Seifert, Verfügungsfreiheit und 
rechtsgeschäŌ liches Veräußerungsverbot, 1965, S. 31.  

2 Berger, iqve.
3 BGH NJW 1960, 1053; BGH NJW 1962, 1613; Armbrüster, in MüKo BGB, 7. Aufl ., 2015, § 137, Rn. 8.

1

2

3
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4

gebis safuZvelze mxolod valdebulebiTi efeqtis mqonea (moqmedebs 

mxolod mxareTa Soris, gamonaklisia moTxovnis uflebis daTmobis 

akrZalva 199 I 1 muxlis mixedviT) da ar gaaCnia sanivTo Zala (mesame 

pirTa winaSe)4 _ garigebismieri akrZalvis darRveviT ganxorciele-

buli gankargva namdvilia da SemZeni moipovebs sakuTrebas (an sxva 

sanivTo uflebas nivTze),5 Tumca es, amavdroulad, aris kontrahen-

tis winaSe nakisri valdebulebis darRveva da zianis anazRaurebis sa-

fuZveli.6 gankargvis akrZalvisaTvis mxolod valdebulebiTi Zalis 

miniWeba ar aferxebs uflebis brunvaunarianobas, ris uzrunvelyo-

fasac isaxavs miznad mocemuli zogadi principi da, amavdroulad, 

garkveulwilad mainc, arigebs mxareTa dapirispirebul interesebs 

imgvarad, rom gare (sanivTo) efeqtis warTmevis miuxedavad, is mxare-

Ta Soris mainc ZalaSi rCeba.7

266-e muxli, miuxedavad orazrovani formulirebisa, zemoxsene-

buli principis normatiul konstataciad unda iqnes gagebuli. mar-

Talia, damgiraveblisa da mogiravnis mier SeTanxmebuli gankargvis 

akrZalva ar iTvleba baTilad (Sdr. amis sapirispirod 294 IV), Tum-

ca, amavdroulad, mas ver eqneba sanivTo efeqti, anu ver CamoarT-

mevs mesakuTre-damgiravebels nivTis gasxvisebis uflebamosilebas. 

winaaRmdeg SemTxvevaSi, azrs dakargavda am muxlis meore nawili, 

romelic Tavis winapirobad damgiraveblis mier am gausxviseblobis 

SeTanxmebis darRvevas miiTvlis, radgan am akrZalvisaTvis sanivTo 

Zalis miniWebis SemTxvevaSi, saboloo jamSi, SeuZlebeli aRmoCnde-

boda misi darRveva _ giraos nebismieri formiT gankargva iqneboda 

aranamdvili da ganmkargav-damgiravebels SeeZleboda gasxvisebuli 

nivTis ukan gamoTxova, xolo mogiravnes unda miniWeboda damgira-

veblisagan am uflebis gamoyenebis moTxovna. Tumca kanonmdebelma 

gansxvavebuli gadawyvetis sasargeblod gaakeTa arCevani. 

4  BGH NJW 1956, 463; Sdr. saqarTvelos uzenaesi sasamarTlos 2015 wlis 10 martis #as-

1296-1223-2012 gadawyvetileba (6), sadac sasamarTlo wina instanciis gadawyvetilebis 

sawinaaRmdegod marTebulad ukuagdebs am SemTxvevaSi 99-e muxlis gamoyenebis 

SesaZleblobas _ daSveba imisa, rom nivTis dagiraveba mesakuTres misi Semdgomi 

gankargvis uflebas akargvinebs da am gankargvas mogiravnis Tanxmobasavaldebulod 

aqcevs, yovelgvar dogmatur safuZvels moklebulia.

5  Wendtland, in Beck OK BGB, 41. Aufl ., 2016, § 137, Rn. 3; BGH NJW 1971, 1805, Tu ufleba, Tavisi 

samarTlebrivi bunebidan gamomdinare, gankargvaunariania, maSin mas es Tviseba ar unda 

waerTvas mxareTa Soris dadebuli garigebis meSveobiT; nebis gamoxatvas ar unda hqondes 

Zala, gasxvisebaunarian sagans daakargvinos es Tviseba.

6  saqarTvelos uzenaesi sasamarTlos 2015 wlis 10 martis #as-1296-1223-2012 gada-

wyvetileba (6), Tumca zianis anazRaurebis safuZvlad sasamarTlos unda mieTiTebina 

ara 992-e (ra SemTxvevaSic SeuZlebelia marTlwinaaRmdegobis mtkiceba), aramed 394 I 

(giravnobis xelSekrulebis darRveva). sasamarTlos gadawyvetileba gamarTulia im 

nawilSi, romelSic is zianad miiCnevs giravnobis uflebis, rogorc qonebrivi uflebis, 

dakargvas, damoukideblad uzrunvelyofili moTxovnis dakmayofilebis garTuleba-

SeuZleblobisa.

7 Sosnitza, in Beck OK BGB, 41. Aufl ., 2016, § 137, Rn. 3.
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266 I 1 muxliT gaTvaliswinebuli akrZalvis darRveviT ganxor-

cielebuli gankargva namdvilia da mesame piri moipovebs Sesabamis 

sanivTo uflebas, Tumca mogiravnes SeuZlia, dauyovnebliv moiTxo-

vos misi moTxovnis dakmayofileba (266 II), saganze giravnobis uflebis 

SenarCunebis SemTxvevaSi ki (274 I, II) eniWeba giravnobis sagnis reali-

zaciis an masze sakuTrebis mopovebiT am moTxovnis dakmayofilebis 

ufleba (ix. 276-e muxlis komentari).8 am SemTxvevaSi uzrunvelyo-

fili moTxovna da girao vadamosulia giravnobis sagnis gasxvise-

bisTanave da ara am moTxovnis Sesrulebis vadis dadgomisas, rogorc 

amas iTvaliswinebs 278-e muxli sxva SemTxvevebSi.9 

8 saqarTvelos uzenaesi sasamarTlos 2001 wlis 5 seqtembris # 3k/705-01 ganCineba (4).

9  ix. giravnobis sagnis mesame pirisagan gamoTxovasTan dakavSirebiT 281-e muxlis koment., 

sq. 1.

5
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  muxli 267. sagnis dagiraveba ramdenjerme da giravnobis uflebaTa ri-

giToba

1. erTi da igive qoneba SeiZleba ramdenjerme dagiravdes. giravno-

bis uflebaTa rigiToba ganisazRvreba maTi saregistraciod wardgenis 

drois Sesabamisad.

2. Tu giravnobis sagans warmoadgens samomavlo qoneba, maSin damgi-

raveblis mier qonebis SeZenis SemTxvevaSi wina mesakuTris dros warmo-

Sobili giravnobis ufleba win gauswrebs axali mesakuTris dros war-

moSobil giravnobis uflebas, miuxedavad maTi warmoSobis TariRisa.

3. am kodeqsis 568-e, 586-e, 596-e, 634-e, 685-e da 796-e muxlebiT gaT-

valiswinebul SemTxvevebSi mogiravnes aqvs giravnobis sagnidan Ta-

visi moTxovnebis upiratesi dakmayofilebis ufleba yvela sxva mogi-

ravnesTan SedarebiT.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

saqarTvelos 2007 wlis 11 maisis kanoni #4744 _ ssm I, #18, 22.05.2007 w., mux. 158.

I. giravnobis uflebaTa rigiToba ................................................... 392

II. mflobelobiTi giravnobis rigiToba ......................................... 393

III. samomavlo da pirobadebuli moTxovnebis rigiToba................ 393

IV. gamonaklisebi giravnobis uflebaTa rigiTobis zogadi 

    wesidan .......................................................................................... 394

I. giravnobis uflebaTa rigiToba

erTsa da imave saganze warmoSobil ramdenime giravnobis uflebas 

Soris rigiTobis gansazRvrisas gadamwyvetia maTi dadgenis (257) da 

ara uzrunvelyofili moTxovnis warmoSobis momenti. am rigiTobas 

(rangs) ar cvlis arc uzrunvelyofili moTxovnis farglebis gafar-

Toeba (ix. mux. 256, me-2 veli).

267-e muxli ar warmoadgens dispoziciur danawess da, Sesabamisad, 

mxareebs ar SeuZliaT giravnobaTa rigiTobis wesis Secvla,1 Tumca 

am miznis miRweva mainc SesaZlebelia arsebuli giravnobebis gauqme-

biT, Semdgom ki sasurveli TanmimdevrobiT maTi Tavidan SeTanxme-

biT.2 garda amisa, mxareebs SeuZliaT, xelSekrulebis meSveobiT Sea-

Tanxmon, rom realizaciisas moiqcevian ise, rogorc es giravnobaTa 

maTTvis sasurvel rigiTobas Seesatyviseba da ara kanonismier rigi-

Tobas.3 erTdroulad dadgenil giravnobis uflebebs erTi da igive 

rangi aqvT,4 xolo im SemTxvevaSi, Tu sagnis realizaciidan amoRe-

1  Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1209, Rn. 2; Tumca Sdr. gansxvavebuli mosaz rebisaTvis: 

Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1209, Rn. 3; BAG NJW 1990, 2642.
2 OLG Celle OLGR 2009, 602.
3 Damrau, iqve.
4 Damrau, iqve; Sosnitza, iqve.

1

2
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3

4

5

buli Tanxa ar aris sakmarisi orive mogiravnis dasakmayofileblad, 

moqmedebs saaRsrulebo warmoebaTa Sesaxeb kanonis 822 III muxli. wina 

rigis giravnobis gauqmebis SemTxvevaSi, yvela momdevno giravnoba 

win gadmoiwevs (e.w. moZravi rigiToba).5

giravnobis rigiTobis gansazRvrisas problemuria SemTxveva, ro-

desac registrirebuli giravnoba warmoiSoba cvladi Semadgenlobis 

mqone sasaqonlo sawyobze (254 41, ix. mux. 254, me-17 veli) da sawyobze 

giravnoba konkurirebs axlad Semotanil nivTze Semotanamde warmo-

Sobil registrirebul giravnobasTan.6 aq giravnobaTa rangis dadge-

nisas maTi sawyobSi Semotanisa da ara sawyobis dagiravebis momenti 

unda iyos gadamwyveti.

II. mflobelobiTi giravnobis rigiToba

267-e muxli exeba registrirebul giravnobas _ mflobelobiT gi-

ravnobaze pirdapir vrceldeba mxolod am danawesis me-3 nawili, rac 

namdvilad ver CaiTvleba warmatebul sakanonmdeblo gadawyvetad,7 

radgan rigiTobis problema dgeba ara mxolod registrirebuli, ara-

med aseve mflobelobiTi giravnobis SemTxvevaSi. miuxedavad imisa, 

rom mflobelobiTi giravnobis dadgenis winapiroba swored mflo-

belobis gadacemaa, am SemTxvevaSic SesaZlebelia am formiT erTi 

da imave nivTis ramdenimejer dagiraveba. es SesaZlebelia pirveli 

mogiravnisaTvis pirdapiri mflobelobis (257 I muxlis 1-li vari-

anti), xolo meorisaTvis arapirdapiri mflobelobis daTmobisa da 

amis Sesaxeb pirdapiri mflobelisaTvis Setyobinebis meSveobiT (257 

I muxlis me-2 variantis analogiiT, ix. mux. 257, me-7 veli, Tumca 

Sdr. mux. 266, me-5 veli).8 mflobelobiTi giravnobis rigiToba 267 

I muxlis analogiis meSveobiT unda gadawydes, iseve rogorc regis-

trirebuli da mflobelobiTi giravnobis konkurencia.

III. samomavlo da pirobadebuli moTxovnebis rigiToba 

samomavlo an pirobadebuli moTxovnis uzrunvelsayofi moTxov-

nis giravnobaTa rigi ganisazRvreba ise, rogorc yvela sxva SemTx-

vevaSi, anu ara moTxovnis warmoSobis momentis, aramed giravnobis 

dadgenis momentis mixedviT.9 magaliTad, sesxis, romelic mxareebma 

momavalSi unda SeaTanxmon, uzrunvelsayofad dadgenili giravnoba 

win uswrebs (ukve arsebuli) nasyidobis fasis moTxovnis uzrunvel-

sayofad mogvianebiT dadgenil giravnobas, miuxedavad imisa, rom am 

5 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1209, Rn. 3.
6 Thonabauer/Nösslinger, Leiƞ adenreihe zum Kreditrisiko _ Kreditsicherungsrecht in Polen, 2004, S. 27.
7 Snitgeri, kreditis uzrunvelyofis samarTali saqarTveloSi, 2011, gv. 10.

8 Wieling, Sachenrecht I, 2. Aufl ., 2006, § 15 VI d.
9 BGH NJW 1993, 2878; BGH NJW 1997, 2323.
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momentisaTvis pirveli moTxovna jer kidev ar arsebobda.10

pirobadebuli moTxovnisagan gansxvavdeba pirobadebuli giravno-

bis ufleba, romelzec 267 I muxli pirdapir ar gamoiyeneba, Tumca 

germanuli doqtrina am SemTxvevaSic giravnobis rigis gansazRvri-

saTvis gadamwyvetad miiCnevs giravnobis dadgenis, da ara pirobis 

dadgomis, moments,11 radgan, winaaRmdeg SemTxvevaSi, mxareebs miece-

modaT rigiTobis TviTneburad gansazRvris SesaZlebloba da, gar-

da amisa, es SeewinaaRmdegeboda gadadebis pirobisaTvis ukuqceviTi 

Zalis miniWebis princips ($ 161, gsk).12 saqarTveloSi amave principiT 

xelmZRvaneloba, savaraudod, SeuZlebelia, radgan aq pirobis dad-

gomas swored rom ar unda hqondes ukuqceviTi efeqti (ix. mux. 96, 

me-8 veli da mux. 97, me-4 veli). pirobadebuli giravnobis rangis ara 

am pirobis dadgomis, aramed misi saregistraciod wardgenis momen-

tis mixedviT (254 V 2) gansazRvrisaTvis ar gamodgeba arc samomavlo 

qonebaze dadgenili giravnobis rigiTobis wesi, radgan am SemTxvevaSi 

mxareebs swored rom ar surT giravnobis ZalaSi Sesvla misi SeTanx-

mebis momentidan, rac gadamwyvetia rigiTobis gansazRvrisaTvisac.

IV. gamonaklisebi giravnobis uflebaTa 

rigiTobis zogadi wesidan

zemoT aRniSnuli zogadi wesidan kanoni adgens gamonaklisebsac. 

pirvel rigSi, es aris samomavlo qonebaze giravnobis dadgenis wesi. 

miuxedavad imisa, rom samomavlo qonebaze sakuTreba warmoSobil-

ad iTvleba registraciis momentidan da es aris kidec gadamwyveti 

erTi damgiraveblis mier dadgenil giravnobaTa rigiTobisaTvis (254 

V 2), wina mesakuTris mier dadgenili giravnoba rangiT yovelTvis win 

uswrebs momavali mesakuTris mier dadgenils, maSinac ki, rodesac 

am ukanasknelis registracia ufro adre moxda. garda amisa, 267 III 

norma upiratesobas aniWebs kanonismier giravnobis uflebas saxel-

Sekrulebo giravnobis uflebasTan SedarebiT.13 Tavad kanonismier 

giravnobebs Soris rigiTobac ganisazRvreba warmoSobis momentis mi-

xedviT.14

rac Seexeba sagadasaxado giravnobas, saaRsrulebo warmoebaTa 

Sesaxeb kanonis 823 I 1 muxlis mixedviT, dagiravebuli qonebis rea-

lizaciidan miRebuli TanxiT, pirvel rigSi, dakmayofildeba sagada-

saxado giravnobiT uzrunvelyofili moTxovnebi, aseTebis arsebo-

10 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1209, Rn. 4.
11 BGH NJW 1993, 2876.
12  Emmerich, Pfandrechtskonkurrenzen, 1909, S. 95; Damrau, iqve, Rn. 5; Sosnitza, in Beck OK BGB, 41. Aufl ., 

2011, § 1209, Rn. 2.
13  saqarTvelos uzenaesi sasamarTlos 2012 wlis 20 seqtembris #as-483-457-2012 

gadawyvetileba.

14 Damrau, iqve, Rn. 6.

6

7

8
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bis SemTxvevaSi, xolo mxolod amis Semdeg kerZo piris giravnobiT 

uzrunvelyofili sxva moTxovnebi. sagadasaxado giravnobas rangiT 

win uswrebs komerciuli bankis, mikrosafinanso organizaciebisa da 

msgavsi dawesebulebebis giravnoba (823 I 2) da amgvarad yvela sxva fi-

zikuri Tu iuridiuli piris giravnobac. gamonakliss iTvaliswinebs 

mxolod 823 I1 1 muxli im SemTxvevisaTvis, rodesac 254-e da momdev-

no muxlebis safuZvelze warmoSobili giravnobiT uzrunvelyofili 

moTxovna vadamosuli iyo sagadasaxado giravnobis registraciamde.
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muxli 268. mogiravnis uflebebis dacva

Tu mogiravnes xeli SeuSales Tavisi uflebebis ganxorcielebaSi, 

mas SeuZlia, igive uflebebi gamoiyenos, rac mesakuTrem.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. zogadi debulebebi ........................................................................ 396

II. sakuTrebis uflebidan warmomdgari moTxovnebi ...................... 396

III. sxva moTxovnebi ............................................................................ 397

I. zogadi debulebebi

es danawesi miznad isaxavs mogiravnis dacvas misi sanivTo uflebis 

xelyofis SemTxvevaSi. marTalia, kanonmdebeli mogiravnes mesakuT-

ris uflebebs akuTvnebs, riTac naTelyofs, rom es norma pirdapir 

mxolod nivTis giravnobas exeba, Tumca is ZalaSi unda darCes aseve 

moTxovnis dagiravebis SemTxvevaSic, Tu mogiravne sxeulebrivi sag-

nis, magaliTad ipoTekis mowmobis, mflobeli xdeba.1 amis miuxedavad, 

ipoTekis mogiravnes ar SeuZlia, moiTxovos uZrav nivTze zemoqme-

debis aRkveTa.2 268-e muxli ar gamoiyeneba registrirebuli gira-

vnobisas, radgan am SemTxvevaSi girao damgiraveblis xelSia, iseve 

rogorc nivTiT sargeblobis ufleba da, Sesabamisad, masve ekisreba 

am mflobelobisa da sargeblobis uflebis dacva, xolo mogiravnis 

uflebebi 261 I, IV muxlis mixedviT amomwuravad aris daculi (Sdr. 

gamonaklisTan dakavSirebiT qveviT, me-3 veli). 

II. sakuTrebis uflebidan warmomdgari moTxovnebi

sxva sanivTo uflebebis msgavsad, mogiravnes eniWeba vindikacia 

(172 I, II) nivTis arauflebamosili piris mflobelisagan gamosaTxo-

vad, maT Soris damgiraveblis, mesakuTrisa3 da momdevno rigis mogi-

ravnisagan, romelTac ar aqvT mflobelobis ufleba.4 damgiravebels 

ar aqvs am SemTxvevaSi 263-e muxlze dafuZnebuli Sesageblis wardge-

nis SesaZlebloba, radgan es Sesagebeli mxolod giraos realizacias 

1 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1227, Rn. 1.
2 iqve, ix. aseve miTiTeba sawinaaRmdego mosazrebaze.

3  Sdr. saqarTvelos uzenaesi sasamarTlos 2012 wlis 20 seqtembris #as-483-457-2012 gada-

wyvetileba, sadac sasamarTlo aramarTebulad saerTod ar axsenebs am SesaZleblobas da 

srulebiT daucvels tovebs mogiravnes damgiraveblis arakeTilsindisieri moqmedebis 

winaSe.

4 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 122; BGH WM 1956, 161.

1
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3

4

SeiZleba daupirispirdes da ara misi dabrunebis moTxovnas 268, 172 

I muxlis mixedviT.

163 I 2, 164 1 muxlebis mixedviT, mogiravnes SeuZlia, gamoiTxovos 

nayofi (256 II) da aseve giraoTi sargeblobis uflebis SemTxvevaSi 

(261 II 2) _ sargebeli. dabrunebis SeuZleblobis SemTxvevaSi, mas aqvs 

zianis anazRaurebis moTxovnis ufleba (992). gamomdinare iqidan, rom 

mesakuTrisa da mogiravnis interesi urTierTmfaravi ar aris, zianis 

anazRaurebis moTxovnis moculoba ganisazRvreba uzrunvelyofili 

moTxovnis vadamosulobis mixedviT _ realizaciis vadis mosvlamde 

(278) mogiravnes unda mieniWos zianis anazRaurebis moTxovnaze gira-

vnobis ufleba, am vadis mosvlis Semdeg ki mas SeuZlia, moiTxovos 

anazRaureba uzrunvelyofili moTxovnis odenobiT (256 I).5 gamona-

klisis saxiT, nayofis dakargvis gamo, zianis anazRaureba, zemoT 

xsenebuli principis mixedviT, SeuZlia aseve registrirebul mogi-

ravnesac (256 I). mogiravnis am moTxovnebis sapirispirod mflobels 

eniWeba xarjebis anazRaurebis moTxovna (163 II, 164 3) da dakavebis 

ufleba (163 III), risi winapirobac aris nivTze gaweuli danaxarje-

bis meSveobiT misi sabazro Rirebulebis zrda.6 mesakuTres, movale-

sa da damgiravebels ar aqvT danaxarjebis anazRaurebis moTxovnis 

ufleba.7 mogiravnes eniWeba aseve negatoruli sarCeli (172 II) da mis 

sasargeblod moqmedebs prezumfcia, 158 I muxlis mixedviT,8 romlis 

Sinaarsic amoiwureba giravnobis uflebis varaudiT, Tu saxezea uz-

runvelyofili moTxovna, an, sul mcire, samomavlo moTxovna. Tavad 

moTxovnis arseboba ar ivaraudeba.9 

III. sxva moTxovnebi

268-e muxli mogiravnes aniWebs giraos dacvisas mesakuTris ufle-

bebs, Tumca mas aqvs aseve misi samarTlebrivi statusidan gamomdi-

nare sakuTari moTxovnebic. mflobelobiTi giravnobis SemTxvevaSi, 

mogiravnes giravnobis saganze Tavisi mflobelobis dasacavad SeuZ-

lia, isargeblos aseve mflobelobis dacvis sarCelebiTac, 160-e da 

161-e muxlebis Sesabamisad.10 garda amisa, rogorc registrirebul, 

5  RGZ 116, 268; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1227, Rn. 1; Damrau, in MüKo BGB, 7. Aufl ., 2017, 
§ 1227, Rn. 3.

6 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1227, Rn. 3.
7 iqve.
8 BGH WM 1969, 1233; OLG Hamburg OLGE 8, 193.
9 Bassenge, in Palandt BGB Kommentar, 73. Aufl . 2014, § 1227, Rn. 1.
10 RGZ 57, 325.
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ise mflobel mogiravnes aqvs deliqturi11 da kondiqciuri12 moTxo-

vnebi, Sesabamisi winapirobebis arsebobisas, iseve rogorc kanonis-

mieri valdebulebiTi urTierTobidan warmomdgari moTxovnebi (261, 

ix. am muxlis komentari) da moTxovnebi damgiravebelTan dadebuli 

xelSekrulebidan.

11 RGZ 100, 278; OLG StuƩ gart OLGE 41, 185.
12 OLG StuƩ gart OLGE 41, 185.
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muxli 269. giravnobis uflebis gadasvla axal kreditorze

1. sxva pirisaTvis moTxovnis gadacemiT am pirze (axal kreditorze) 

gadadis giravnobis uflebac. 

2. giravnobis ufleba wydeba, Tu mflobelobiTi giravnobiT uzrun-

velyofili moTxovnis daTmobisas moTxovnis daTmobis momentidan 

gonivrul vadaSi, axali kreditori ar moiTxovs giravnobis sagnis mis-

Tvis an mis mier uflebamosili pirisTvis gadacemas an giravnobis uf-

lebis registracias.

3. yoveli mesame piri, romlis uflebrivi mdgomareobac giravno-

bis sagnis realizaciis Sedegad SeiZleba gauaresdes, uflebamosilia, 

daakmayofilos mogiravnis moTxovna da am gziT SeiZinos misi uflebebi 

damgiraveblisa da SesaZlo movale mesame piris mimarT. 

4. giravnobis ufleba ar SeiZleba gadaeces sxva pirs Sesabamisi 

moTxovnis gadacemis gareSe. Tu moTxovnis gadacemisas gamoricxulia 

giravnobis uflebis gadacema, maSin giravnobis ufleba wydeba.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005w., mux.284.

I. zogadi debulebebi ........................................................................ 399

II. moTxovnis gadacema, 269 I, IV ........................................................ 400

III. giravnobis Sewyveta, 269 II ........................................................... 401

1. mflobelobis gadacemis an registraciis moTxovna ........... 401

2. samarTlebrivi Sedegebi ......................................................... 402

IV. `giraos gamoxsnis ufleba~, 269 III .............................................. 402

1. uflebamosili piri ................................................................. 402

2. samarTlebrivi Sedegebi ......................................................... 403

I. zogadi debulebebi 

269 I, IV muxli 270-e muxlTan erTad aris giravnobis aqcesoru-

lobis principis normatiuli konstatacia (ix. mux. 254, 22-e veli). 

201 I muxlSi dispoziciurad gawerili wesi, romlis mixedviTac aqce-

soruli uflebebi moTxovnas mihyveba, 269 I, IV muxlis meSveobiT im-

peratiul xasiaTs iZens giravnobisaTvis. 269-e muxlis es ori na-

wili avsebs erTmaneTs da maTi urTierTkavSiridan gamomdinareobs, 

rom giravnobis uflebis gadacemis erTaderTi gza uzrunvelyofili 

moTxovnis daTmobaa. aqcesoruloba moqmedebs rogorc saxelSekru-

lebo (mflobelobiTi da registrirebuli), ise kanonismieri gira-

vnobisaTvis. 

muxlis me-2 da me-3 nawilebSi mowesrigebulia mogiravnis mier am 

uflebis dakargvis safuZvlebi. erT SemTxvevaSi, es aris cedentis 

mier giravnobis saganze mflobelobis mopovebis an registraciis 

1

2
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3

4

5

daxaneba, xolo meore SemTxvevaSi dainteresebuli piris mier misi 

dakmayofileba.

 

II. moTxovnis gadacema, 269 I, IV 

giravnobis ufleba aqcesoruli uflebaa da igi kanonis ZaliT 

mihyveba misiT uzrunvelyofil moTxovnas, damoukideblad imisa, Tu 

ra safuZvliT icvleba moTxovnis kreditori _ garigebiT (199 II), 

kanonis ZaliT (207) Tu sasamarTlos gadawyvetilebiT (saaRsrulebo 

warmoebis Sesaxeb kanonis 57 I).1 calke SeTanxmeba giravnobis ufle-

bis gadasvlasTan dakavSirebiT aucilebeli ar aris, iseve rogorc 

mflobelobis gadacema an giravnobis uflebis registracia,2 Tumca 

gonivrul vadaSi amis moTxovnis gareSe cesioneri kargavs giravnobis 

uflebas (ix. qveviT, me-7 da momdevno velebi). Tu axal kreditor-

ze moTxovna mxolod nawilobriv gadadis, maSin giravnoba ixliCeba 

cedentTan darCenili da cesionerze gadasuli moTxovnis nawilis 

uzrunvelmyof or (erTi da imave rigis, ix. mux. 267, me-2 veli) gira-

vnobad.3

qarTvelma kanonmdebelma giravnobis samarTlis redaqtirebul 

versiaSi am uflebis keTilsindisierad mopovebis SesaZlebloba ar 

gaiTvaliswina (ix. mux. 254, me-2 veli). marTalia, amiT samarTlis Sem-

fardebels Tavidan aacila yvela is problema, romlebic warmoiSoba 

germanul samarTalSi am sakiTxTan dakavSirebiT, Tumca, meore mxriv, 

amiT namdvilad ar Seuwyo xeli giravnobis uflebis brunvaunariano-

bas.

giravnobis uflebis moTxovnisagan damoukideblad gadacema SeuZ-

lebelia. am Sinaarsis SeTanxmeba unda CaiTvalos aranamdvilad, gar-

da im SemTxvevisa, rodesac mxareTa nebis gamoxatvis ganmartebidan 

gamomdinareobs, rom maT giravnobis uflebisa da misiT uzrunvelyo-

fili moTxovnis erToblivad gadacema surdaT,4 Tumca am SeTanxmebis 

konversia (60) imgvar garigebad, romelic aRar ewinaaRmdegeba 269 I, 

IV muxlis moTxovnebs, dauSvebelia.5 Tu moTxovnis daTmobisas ga-

moricxulia giravnobis uflebis gadacema, maSin giravnobis ufleba 

uqmdeba (269 IV 2), Tumca giravnoba ar iTvleba gamoricxulad mxare-

Ta SeTanxmebiT giravnobis sagnis cedentis mflobelobaSi datovebi-

sas.6 cedentis mier giraos realizaciis uflebis SenarCuneba unda 

ganimartos rogorc moTxovnis im nawilis daTmoba, romelic gira-

vnobiT ar aris uzrunvelyofili.7 

1 Sdr. Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 122.

2 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1250, Rn. 2.
3 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1250, Rn. 2; Sosnitza, iqve.
4 RG JW 1938, 44; Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1250, Rn. 4.
5 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1250, Rn. 4.
6 iqve, Rn. 5.
7 RGZ 135, 273.
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III. giravnobis Sewyveta, 269 II

garda zemoxsenebulisa, giravnobis ufleba wydeba aseve im SemTx-

vevaSic, rodesac moTxovnis daTmobis momentidan gonivrul vadaSi 

axali kreditori ar moiTxovs giravnobis sagnis gadacemas (misTvis 

an mis mier uflebamosili pirisTvis) an giravnobis uflebis regis-

tracias (269 II). es wesi analogiurad unda moqmedebdes kanonismie-

ri cesiisa da sasamarTlos gadawyvetilebiT moTxovnis sxva pirze 

gadasvlis SemTxvevebSic. 

1. mflobelobis gadacemis an registraciis moTxovna

269 II muxli ar miiCnevs giraoze mflobelobis an registraciis mo-

povebas giravnobis uflebis axal kreditorze gadasvlis pozitiur 

winapirobad, aramed miiCnevs mis ganuxorcieleblobas ukve gadasuli 

giravnobis dakargvis safuZvlad (negatiuri winapiroba). 

moTxovnis wayenebisaTvis gonivrul vadaze apelirebiT kanonmde-

beli naTelyofs im faqts, rom misi aTvla mxolod axali mogiravnis 

mier giravnobis arsebobis Sesaxeb Setyobis momentidan unda daiwyos. 

umniSvneloa, Tu visgan iRebs is am cnobas _ damgiraveblisagan Tu 

cedenti-mogiravnisagan, Tumca giraos gaumJRavnebloba TiToeuls 

SeiZleba Seeracxos valdebulebis darRvevad konkretul situaciaSi 

(mag., saaRsrulebo warmoebaTa Sesaxeb kanonis 57 III muxli). 

kanonmdebeli arc am normaSi da arc sadme sxvagan ar iZleva go-

nivruli vadis legalur definicias, Tumca SesaZlebelia, am defin-

iciisaTvis germanul samarTals davesesxoT, sadac TiTqmis analogi-

ur situaciaSi moqmedeba iTvleba dauyovneblad (gonivrul vadaSi) 

ganxorcielebulad, Tu is braleuli daxanebis gareSe xdeba.8 es 

vada gulisxmobs ara myisierad _ giravnobis arsebobis Sesaxeb Se-

tyobisTanave _ mflobelobis gadacemis an registraciis moTxovnas,9 

aramed gonivruli vadis gamoTvlisas gaTvaliswinebuli unda iyos 

monawileTa pativsadebi interesi10 _ erTi mxriv, damgiraveblis inte-

resi, rom giravnobis urTierTobis gagrZelebasTan dakavSirebuli 

gaurkvevloba gagrZeldes, rac SeiZleba, cota xans, Tumca, meore 

mxriv, aucilebelia, axal kreditors hqondes sakmarisi dro imis 

mosafiqreblad, uRirs Tu ara saerTod am urTierTobis gagrZele-

ba. am gadawyvetilebis miRebisas gansakuTrebuli mniSvneloba eni-

Weba moTxovnis odenobas, giraod gamoyenebuli sagnis Tvisebebs 

(mag., dagiravebuli cxenis movla-Senaxvis sirTules) da movalis 

8  ix. gsk-is 121 I 1 paragrafi. aq mocemuli definicia aRiarebulia gonivruli vadis zogad 

ganmartebad. 

9  Sdr.Wendtland, in Beck OK BGB, 41. Aufl ., 2016, § 121, Rn. 7; Alexander/Linsenbarth/Schiller, „Barock vs. 
Bar-Rock“, JA 2013, S. 423.

10 OLG Hamm NJW 2012, 1157. 

6

7

8

9
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gadaxdisunarianobis Sefasebas cesioneris poziciidan. giravnobis 

SenarCunebisaTvis sakmarisia axali kreditoris mier 269 II muxliT 

gaTvaliswinebuli moTxovnis wardgena da ara misi dakmayofileba 

damgiraveblis mier.

kanonis miznidan gamomdinare, dasaSvebad unda iqnes miCneuli mxa-

reTa SeTanxmebiT wina mogiravnesTan SeTanxmebuli mflobelobiTi 

giravnobis registrirebuliT Secvla, da piriqiT.

mflobelobis gadacemisa da registraciisaTvis ZalaSia am tipis 

giravnobis dadgenis zogadi wesebi (257, 258, 259).

2. samarTlebrivi Sedegebi

marTalia, cesioneri giravnobis uflebas moipovebs moTxovnis 

daTmobisTanave, Tumca, 269 II muxlis Tanaxmad, masa da mogiravnes 

Soris giravnobis kanonismieri valdebulebiTi urTierToba mxolod 

mflobelobis gadacemis an registraciis momentidan warmoiSoba.11 

Sesabamisad, axali mogiravne pasuxs agebs mxolod sakuTari valde-

bulebis darRvevisaTvis da mas ar Seeracxeba wina mogiravnis mier 

valdebulebis darRveva.12 igive wesi moqmedebs damgiraveblis moTxo-

vnebis SemTxvevaSi.

IV. `giraos gamoxsnis ufleba~, 269 III

am muxlis me-3 nawilis norma aris 372-e muxliT gaTvaliswinebuli 

zogadi wesis dakonkreteba giravnobis urTierTobisaTvis; am SemTx-

vevaSic kanoni nebismier mesame pirs aniWebs uflebas, mogiravnis dak-

mayofilebis gziT, Tavidan aicilos giravnobis sagnis realizacia, 

ris Sedegadac is dakargavda Tavis samarTlebriv poziciebs _ `gira-

os gamoxsnis uflebas~. es danawesi analogiiT unda iqnes gamoyene-

buli kanonismier giravnobaze.13

1. uflebamosili piri

`giraos gamoxsnis ufleba~ aqvs pirs, romelic giraos realizaci-

is Sedegad dakargavda sanivTo uflebas (285 I).14 es piri SeiZleba iyos 

aramovale-mesakuTre, maSinac ki, rodesac is, amavdroulad, movalis 

Tavdebia;15 aseve imave nivTis yvela sxva mogiravne. mogiravne-kred-

itoris dakmayofilebis ufleba ar aqvs nivTis mxolod mflobels,16 

11 BGHZ 36, 268.
12 BGHZ 36, 269.
13 RGZ 135, 27; BGH NJW 1956, 1197.
14 RGZ 167, 299.
15 BGH NJW 1956, 1197.
16  Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1249, Rn. 2; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1249, Rn. 2.

10

11

12

13

14
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Tavdebs,17 sazogadoebis partniors Sps-is wilis dagiravebisas, an ne-

bismier mesame pirs, romelic 371-e muxlis mixedviT asrulebs sxvis 

valdebulebas.18

mogiravnis dakmayofilebis ufleba mesame pirs warmoeSoba im mo-

mentidan, rodesac movale ukve uflebamosilia, Seasrulos (366) da 

mTavrdeba giravnobis sagnis realizaciis ganxorcielebasTan erTad 

(282 IV, mux. 282, me-11 veli). Tu erTi moTxovna uzrunvelyofilia 

ramdenime nivTze giravnobiT, maSin TiToeuli nivTis mesakuTres aqvs 

mogiravnis dakmayofilebis ufleba, Tumca am SemTxvevaSic mTli ani 

moTxovna unda daifaros.19

2. samarTlebrivi Sedegebi

mesame piris mier mogiravnis moTxovnis dafarvis SemTxvevaSi, 269 

III muxlis mixedviT, es moTxovnis ufleba masze gadadis. moTxovnas-

Tan erTad mesame pirze gadadis aseve giravnobis uflebac (207, 201 I), 

Tumca is, ZiriTadad, qarwyldeba konsolidaciis gamo (273). moTxov-

nis gadasvlisaTvis sakmarisia, Tu mesame piri mas sakuTari saxsrebiT 

faravs, damoukideblad monawileTa nebisagan.20 nawilobrivi Sesru-

lebis SemTxvevaSi kreditoris moTxovna mxolod nawilobriv gada-

dis, Tumca misi giravnobis ufleba rigiT win uswrebs mesame pirze 

gadasul giravnobas.21 

17 RGZ 53, 404.
18 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1249, Rn. 2.
19 RGZ 83, 391.
20 BGH NJW 1956, 1197.
21  Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1249, Rn. 6; Sosnitza, iqve, Rn. 3.

15
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 muxli 270. giravnobis uflebis Sewyveta moTxovnis gauqmebis gamo 

giravnobis ufleba wydeba im moTxovnis gauqmebasTan erTad, romlis 

uzrunvelsayofadac igi arsebobs.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. zogadi debulebebi 

270-e muxlSi, romlis mixedviTac, giravnoba uzrunvelyofil 

moTxovnasTan erTad wydeba, 269 I, IV muxlis msgavsad, gamyarebulia 

aqcesorulobis principi. zemoT xsenebulis sapirispirod, es prin-

cipi ar gulisxmobs giravnobis uflebis gauqmebasTan erTad moTxo-

vnis gauqmebasac (Sdr. 269 II, IV 2, 272 II).  muxli awesrigebs giravnobis 

uflebis gauqmebis erT-erT SemTxvevas; sxva SemTxvevebi mowesrige-

bulia momdevno muxlebSi (ix. mux. 271, me-5 veli).

II. giravnobis uflebis Sewyveta moTxovnis gauqmebis gamo

moTxovnis nawilobrivi Sewyvetis SemTxvevaSi giravnobac uqm-

deba am farglebSi (378), Tumca es ar cvlis im faqts, rom girao 

mainc mTli ani moculobiT agebs pasuxs Semcirebuli moTxovnisaTvis; 

moTxovnisaTvis pasuxs ar agebs mxolod Sesabamisi nivTis idealu-

ri wili.1 Tu giravnobis dadgena moxda yvela arsebuli da samoma-

vlo moTxovnis uzrunvelsayofad, maSin is wydeba mxolod misi gan-

mapirobebeli samarTlebrivi urTierTobis dasrulebis Semdeg, an, 

rodesac cxadi xdeba, rom mxareTa Soris moTxovna aRar warmoiSoba.2 

Tu damgiravebeli, amavdroulad, Tavdebia, giravnoba wydeba mxolod 

mTavari valdebulebisa da Tavdebobis gauqmebasTan erTad.3 uzrun-

velyofili moTxovnis Sesrulebis SeuZleblobis sababiT gauqmebi-

sas girao `pasuxs agebs~ Sesrulebis nacvlad zianis anazRaurebis 

moTxovnisaTvis (ix. mux. 256, me-2 veli) da uqmdeba mxolod misi da-

farvis an arwarmoSobis SemTxvevaSi. moTxovnis xandazmuloba ar iw-

vevs giravnobis Sewyvetas (ix. mux. 254, 21-e veli), iseve, rogorc 

giraos aramarTlzomieri realizacia (Sdr. mux. 285, me-9 veli).4 mt-

kicebis tvirTs moTxovnis gauqmebasTan dakavSirebiT atarebs mxare, 

romelic masze apelirebs.5

giravnoba ar wydeba, Tu uzrunvelyofili moTxovna mxolod moC-

venebiT qarwyldeba, Tumca sinamdvileSi mainc agrZelebs arsebobas 

1  Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1252, Rn. 2; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1252, Rn. 1.
2 BGHZ 86, 347; BGH NJW 1983, 1125.
3 RGZ 153, 347.
4  Sosnitza, iqve, Rn. 2; Damrau, iqve, Rn. 4.
5 BGH NJW 1986, 2426.

1

2
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(mag., valis patiebis xelSekrulebis Secilebis Semdeg).6 miuxedavad 

amisa, am SemTxvevaSi giravnobis sagnis damgiraveblisaTvis dabrune-

ba (an registraciis gziT masze uaris Tqma) mainc wyvets giravnobis 

uflebas (272 II 1-li varianti, ix. mux. 272, me-7 veli). 7 

6 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1252, Rn. 7.
7  ix.iqve, Rn. 2; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1252, Rn. 2.
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muxli 271. giravnobis uflebis Sewyveta giravnobis sagnis daRupvis 

gamo

giravnobis ufleba wydeba, Tu giravnobis sagani fizikurad Sewyvets 

arsebobas.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005w., mux.284.

I. giravnobis uflebis Sewyveta giravnobis sagnis 

sruli ganadgurebiT

giravnoba sanivTo uflebaa da ara valdebulebiTi moTxovna, Ses-

abamisad, is ver arsebobs konkretuli sagnisagan mowyvetilad (ro-

gorc abstraqtuli piradi valdebuleba) da unda Sewydes am uflebiT 

datvirTuli nivTis ganadgurebasTan erTad (271). gansxvavebiT 272-e 

muxlisagan, romelic cal-calke safuZvels adgens registrirebuli 

da mflobelobiTi giravnobis SewyvetisaTvis, 271-e muxli adgens 

wess orive formiT arsebuli giravnobis uflebis SewyvetisaTvis.

giravnobis sagnis ganadgureba gulisxmobs misi substanciis srul 

ganadgurebas. misi mxolod dazianeba, mniSvnelovani dazianebis CaT-

vliT, ar aris giravnobis Sewyvetis safuZveli, 271-e muxlis mixed-

viT. germanuli doqtrina1 ganadgurebaSi moiazrebs aseve nivTis 

srul gaufasurebas (mag.: jarTad qceuli avtomanqana, gatexili da 

Sewebebuli Zvirfasi vaza da a. S.), rac saqarTveloSic gasaziarebe-

lia, radgan am SemTxvevaSi azri ar aqvs giravnobis uflebis for-

malur SenarCunebas saganze, romelic, marTalia, fizikurad arse-

bobs, Tumca misi realizaciiT, Rirebulebis sruli dakargvis gamo, 

SeuZlebelia mogiravnis dakmayofileba.

271-e muxli analogiiT unda gavrceldes moTxovnis dagiravebis 

SemTxvevebze, rodesac es giraod gamoyenebuli moTxovna wydeba.

gamonaklisi 271-e muxliT dadgenili wesidan _ rodesac giravno-

bis ufleba ar wydeba mas Semdegac ki, rac giravnobis sagani Sewyvets 

arsebobas, aris 264 I-III, 265 I muxlebSi dafiqsirebuli surogaciis 

SemTxvevebi.

II. giravnobis uflebis Sewyvetis sxva safuZvlebi

271-e muxliT gaTvaliswinebuli SemTxvevis garda, kanoni adgens 

giravnobis uflebis Sewyvetis mTel rigs sxva safuZvlebisas. esenia: 

giravnobaze uari (272 I, II me-2 varianti); mogiravnisaTvis mflobelo-

bis dabruneba (272 II 1-li varianti); moTxovnis daTmoba giravnobis ga-

1  RGZ 96, 185 (aqciebis gaufasureba); Derleder/Knops/Bamberger, Handbuch zum deutschen und 
europäischen Bankrecht, 2. Aufl ., 2009, S. 879: Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1252, Rn. 6; 
Tumca yovelgvari Semdgomi dasabuTebis gareSe am azrs ar iziarebs Bülow, Recht der 
Kreditsicherheiten, 8. Aufl ., 2012, S. 186. 

1

2

3

4

5
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reSe (269 IV); (erTpirovnuli) sakuTrebis gadasvla gadamuSaveba-Ser-

wyma-Serevis Sedegad (265 I 2, 196); dautvirTavi sakuTrebis gadasvla 

SemZenze (274 III, IV) da mogiravnis dakmayofileba giraos realizaciis 

meSveobiT (276 I). garda amisa, giravnoba SeiZleba Sewydes zogadi sa-

fuZvliTac (90, 206). 
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muxli 272. giravnobis uflebis Sewyveta giravnobaze uaris TqmiT

1. registrirebuli giravnobis ufleba wydeba im SemTxvevaSi, roca 

mogiravne uars ityvis giravnobaze registraciis gziT. 

2. mflobelobiTi giravnobis ufleba wydeba im SemTxvevaSi, roca 

mflobeloba damgiravebels ubrundeba an mogiravne uars ambobs gira-

vnobis uflebaze.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. zogadi debulebebi ........................................................................ 408

II. giravnobis uflebis Sewyveta uaris safuZvelze ...................... 409

1. registrirebuli giravnoba, 272 I .......................................... 409

2. mflobelobiTi giravnoba ....................................................... 409

a) uari giravnobaze, 272 II, me-2 varianti ............................. 409

b) giravnobis Sewyveta nivTis dabrunebiT ........................... 410

I. zogadi debulebebi 

272-e muxli adgens giravnobis uflebis Sewyvetis kidev or safuZ-

vels (ix. sxva safuZvlebTan dakavSirebiT mux. 271, me-5 veli): es aris 

giravnobis Sewyveta masze uaris TqmiT _ rogorc registrirebulis 

(272 I), ise mflobelobiTis (272 II, me-2 varianti) da mflobelobiTi 

giravnobis Sewyveta dagiravebuli nivTis damgiraveblisaTvis dabru-

nebiT (272 II, 1-li varianti).

kanonmdebelma giravnobis samarTalSi ar gaiTvaliswina 186 II 

muxlis me-2 variantis msgavsi danawesi, romelic SesaZlebels gax-

dida giravnobis sagnis damgiraveblis mflobelobaSi datovebas da 

amiT naTelyo (mflobelobiTi giravnobisas) mogiravnis mier giraos 

flobaSi gacxadebuli sajaroobis momentis aucilebloba giravnobis 

warmoSobisaTvis (miuxedavad imisa, rom es principi Serbilebulia 

arapirdapiri mflobelobis sakmarisad miCneviT). 272 II muxlis 1-l 

variantSi dafiqsirebuli wesi amave principidan gamomdinareobs, mi-

iCnevs ra nivTis flobas ara mxolod giravnobis warmoSobis, aramed 

misi SenarCunebis winapirobad. amitomac nivTis dabrunebis SemTxveva-

Si giravnoba wydeba maSinac ki, rodesac mogiravnes amiT giravnobaze 

uaris Tqma ar hqonda ganzraxuli, radgan, winaaRmdeg SemTxvevaSi, 

SesaZlebeli iqneboda giravnobis arseboba damgiraveblis pirdapir 

mflobelobaSi datovebul nivTze, rac winaaRmdegobaSi movidoda 

zemoT xsenebul principTan.

giravnobis uflebis Sewyveta ar iwvevs uzrunvelyofili moTxov-

nis Sewyvetas.

1

2
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4

3

5

6

II. giravnobis uflebis Sewyveta uaris safuZvelze 

rogorc sanivTo ufleba, giravnoba wydeba uflebamosili piris 

mier masze uariT. 

1. registrirebuli giravnoba, 272 I

registrirebuli giravnobis SemTxvevaSi, giravnobis ufleba wy-

deba, Tu mogiravne uars ityvis giravnobaze (Sesabamis) reestrSi (ix. 

258-e muxlis komentari) registraciis gauqmebiT. gancxadeba samarT-

lebrivi TvalsazrisiT aris calmxrivi garigeba da misi samarTle-

brivi ZalisaTvis sakmarisia mxolod mogiravnis nebis gamovlena.

2. mflobelobiTi giravnoba

272 II muxli iTvaliswinebs mflobelobiTi giravnobis Sewyvetis 

or damoukidebel wess. erTi mxriv, es aris giravnobaze uari,1 xolo, 

meore mxriv, mogiravnis mier damgiraveblisaTvis nivTis dabruneba, 

damoukideblad imisa, hqonda Tu ara damgiravebels giravnobis gau-

qmebis neba.

a) uari giravnobaze, 272 II, me-2 varianti

giravnoba wydeba mogiravnis calmxrivi, miRebasavaldebulo nebis 

gamoxatviT masze uaris gacxadebisas. damgiravebels an mesakuTres 

am gauqmebisaTvis xelis SeSla ar SeuZlia.2 am SemTxvevaSi giravnobis 

ufleba wydeba giravnobis sagnis dabrunebis gareSec. nivTis dabru-

nebis moTxovna damgiravebels 275 I muxlis mixedviT SeuZlia. uaris 

gacxadeba SesaZlebelia aseve konkludenturadac,3 Tumca bankis an 

sxva sakredito institutis mier, romelsac xelSekrulebis standar-

tul pirobebSi gaTvaliswinebuli aqvs movalis qonebaze giravnobis 

dadgena, uzrunvelyofis sxva saSualebis (an sxva nivTis dagiravebis) 

moTxovna ar aris uari ukve dadgenil giravnobaze.4 uari, rogorc ne-

bis gamoxatva, SeiZleba sacilo gaxdes zogadi safuZvliT.5 giravno-

baze uaris Tqmis moTxovnis ufleba SeiZleba gaTvaliswinebuli iyos 

bankebisa da sxva sakredito institutebis standartul pirobebSi 

(moTxovnis) zedmeti uzrunvelyofis SemTxvevaSi.6 Tu erTi moTxovna 

ramdenime giraoTia uzrunvelyofili, maSin zedmeti uzrunvelyofa 

saxezea, Tu giravnobis saganTa jamuri Rirebuleba samjer aRemateba 

1 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 163.

2 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1255, Rn. 1.
3 RG Seuff A 89 (1935), Nr. 80.
4 BGH NJW 1983, 2701.
5  Damrau, iqve, Tumca giraos dabrunebis Semdeg Secileba uSedegoa (ix. me-9 veli).

6 Damrau, iqve
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moTxovnis Rirebulebas da, amasTan, am saganTa sabazro Rirebuleba 

stabiluria.7

uaris adresatia damgiravebeli an mesakuTre da ara pirdapir mo-

vale, garda im SemTxvevisa, rodesac is Sikrikia, an nebis gamoxatva, 

amavdroulad, valis patiebis SeTavazebaa.8 damgiravebelTa simra-

vlis SemTxvevaSi uaris gacxadeba unda moxdes yvelas winaSe, iseve, 

rogorc TanasakuTrebisas.9 

b) giravnobis Sewyveta nivTis dabrunebiT

garda zemoxsenebuli SemTxvevisa, 272 II, 1-li variantis mixedviT, 

giravnobis ufleba wydeba, Tu damgiravebeli an mesakuTre mogi-

ravnis nebiT moipovebs pirdapir mflobelobas giravnobis saganze, 

damoukideblad imisa, surda Tu ara mogiravnes amiT giravnobaze ua-

ris Tqma (272 II, me-2 varianti).10 amas naTelyofs danawesis sityvasity-

viTi ganmarteba, romelic ̀ an~ kavSiris gamoyenebiT giravnobaze uar-

sa da giraos dabrunebas giravnobis Sewyvetis TanabarmniSvnelovan 

safuZvlebad miiCnevs.

moTxovnis daTmobis gziT giraos (arapirdapir) mflobelobaSi ga-

dacemisas (ix. mux. 257, me-7 veli) misi dabrunebisaTvis sakmarisad 

unda CaiTvalos mogiravnis mier miTiTeba pirdapiri mflobelisaT-

vis, rom girao amieridan mxolod damgiravebels daubrunos.11 gadam-

wyvetia, rom mogiravnes ar darCes mflobeloba, romelic sakmarisia 

mflobelobiTi giravnobis warmoSobisaTvis (ix. 257-e muxlis komen-

tari).12 mogiravnis mier mflobelobis daTmobis garda, aucilebelia, 

aseve, damgiraveblis an mesakuTris mier am mflobelobis mopoveba. 

es ar aris saxeze im SemTxvevaSi, rodesac isini warmoadgenen damgi-

raveblis mWers, romlis meSveobiTac mogiravne axorcielebs Tavis 

mflobelobas (mag. giravnobis sagnis dabruneba saremontod, an mogi-

7  BGH NJW 1981, 571; Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1255, Rn. 1; mtkicebis tvirTi, rom 

giravnobis uflebis SenarCuneba samarTliania, awevs banks. giravnobaze uaris Tqmis 

moTxovna ramdenime giraos SemTxvevaSi SeiZleba gamomdinareobdes aseve ndobisa da 

keTilsindisierebis principidan.

8 Damrau, iqve, Rn. 2.
9 OLG Königsberg OLGE 6, 275; Damrau, iqve.
10  gansxvavebiT romis samarTalsa da ius commune-Si aRiarebuli principisagan, romlis 

mixedviTac, giraos damgiraveblisaTvis dabruneba mxolod maSin CaiTvleboda 

giravnobis gauqmebis safuZvlad, Tu mogiravnes amiT giravnobaze uaris Tqma surda 

(da rac ganpirobebuli iyo aramflobelobiTi giravnobis SesaZleblobiT), Semdgomi 

periodis germanulma doqtrinam giraos dabruneba aRiara ara mxolod giranvobaze 

uaris prezumfciad, aramed giravnobis gaqarwylebis damoukidebel safuZvlad (Wieling, 
Sachenrecht I, 2. Aufl ., 2006, § 15 VIII 2b; RGZ 57, 325; Damrau, in MüKo BGB, 7. Aufl ., 2017, 
§1253, Rn. 2). marTalia, qarTuli samarTali, germanulisagan gansxvavebiT, icnobs 

(aramflobelobiT) registrirebul giravnobas, Tumca mflobelobiTi giravnobis 

nawilSi TiTqmis uclvelad imeorebs germanul koncepts, ris gamoc giraos dabrunebac 

misi gaqarwylebis damoukidebel safuZvlad unda iqnes aRiarebuli.

11 RGZ 92, 267.
12 RGZ 92, 267.

7

8

9
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ravnis TandaswrebiT fasian qaRaldebSi Caxedva13).14 

giraos dabrunebas uTanabrdeba damgiraveblisaTvis (an mesakuT-

risaTvis) nivTze mflobelobis mopovebis nebis darTva an misi Semd-

gomi mowoneba,15 iseve, rogorc aRmasruleblis mier nivTis CamorT-

meva (saaRsrulebo warmoebaTa Sesaxeb kanonis 83-e muxli) da zemoT 

xsenebuli pirebisaTvis gadacema,16 ukan dabrunebis safuZveli, iseve 

rogorc misi xangrZlivoba.17 272 II me-2 variantis mixedviT, dabrune-

ba saxezea maSinac ki, rodesac is ganpirobebulia mogiravnis Secdo-

miT,18 iZulebiT an misi motyuebiT,19 radgan dabruneba ar aris gari-

geba da SeuZlebelia misi Secilebis meSveobiT gaqarwyleba,20 Tumca 

976 an 992, 408 I muxlis mixedviT, dasaSvebia giravnobis aRdgenis 

moTxovna.21

dabruneba ar aris saxeze, Tu is mogiravnis nebis gareSe xdeba,22 

magaliTad, im SemTxvevaSi, Tu mogiravne sul sxva nivTis gadacemas 

apirebda, an ar icoda, rom mimRebi damgiravebeli an mesakuTre iyo.23

13  Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1253, Rn. 3; Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1253, Rn. 
8; Wieling, Sachenrecht I, 2. Aufl ., 2006, § 15 VIII 2b, aa.

14 Damrau,iqve, Rn. 2.
15 RGZ 67, 423; RG WarnR 1914 Nr. 58.
16  Sosnitza, iqve, Tumca ara sasamarTlos aRmasruleblisaTvis realizaciis mizniT gadacemis 

SemTxvevaSi (OLG Dresden OLGE 12, 295).(OLG Dresden OLGE 12, 295).
17 Sosnitza, iqve.
18 OLG Dresden WM 2010, 213.
19 RG JW 1912, 459.
20 Sosnitza, iqve.
21  RG JW 1912, 459; RG JW 1929, 2514; KG JW 1931, 544; OLG Dresden WM 2010, 212 [213]; R. Schmidt AcP 

134 [1931], 1 [67]; Damrau, iqve, Rn. 7.
22  RGZ 67, 423; Sdr. saqarTvelos uzenaesi sasamarTlos 2012 wlis 20 seqtembris #as-

483-457-2012 gadawyvetileba, sadac sasamarTlo wina instanciis swori mosazrebebis 

ugulebelyofiT srulebiT gaumarTlebel Sedegamde midis.

23 Sosnitza, iqve, Rn. 4.

10

11
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 muxli 273. giravnobis uflebis Sewyveta mogiravnis sakuTrebaSi gi-

ravnobis sagnis gadasvlis gamo (konsolidacia)

giravnobis ufleba wydeba, Tu giravnobis sagani gadadis mogiravnis 

sakuTrebaSi.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005w., mux. 284.

273-e muxli 270-e_272-e muxlebSi dafiqsirebuli principebis 

gagrZelebaa da adgens giravnobis uflebis Sewyvetis kidev erT sa-

fuZvels: vinaidan, qarTuli samarTlis Tanaxmad, erTsa da imave qo-

nebaze pirs ar SeiZleba hqondes rogorc sakuTrebis ufleba, ise 

SezRuduli sanivTo ufleba (gamonaklisia 288 muxli), giravnobis 

ufleba wydeba, rodesac giravnobis saganze sakuTrebis uflebas iZens 

mogiravne (e.w. konsolidacia).

giravnobis ufleba da sakuTreba erT xelSi iyris Tavs, Tu giraos 

mesakuTre moipovebs moTxovnas, romelic giravnobisagan ganuyofe-

lia (269 I, IV 1),1 Tumca aucilebelia, rom es piri, amavdroulad, ar 

iyos piradi movale, radgan am SemTxvevaSi, valdebulebisa da moTxo-

vnis erT pirTan Tavmoyris gamo, Tavad moTxovna uqmdeba, rac iwvevs 

giravnobis uflebis gauqmebas 270-e, da ara 273-e, muxlis mixedviT.2 

moTxovnis mopoveba SeiZleba, ganpirobebuli iyos moTxovnis daTmo-

biT, samkvidros miRebiT, mesame piris mier 269 III muxliT miniWebuli 

uflebis gamoyenebiT. konsolidacia SeiZleba, ganpirobebuli iyos 

mogiravnis mier giravnobis saganze sakuTrebis mopovebiT,3 Tumca am 

SemTxvevaSi TanasakuTrebis mopoveba (mag. mux. 265 me-4 veli) sakmari-

si ar aris da giravnobis ufleba agrZelebs arsebobas damgiraveblis 

wilze TanasakuTrebaSi.

1 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 161.

2 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1256, Rn. 2.
3  es wesi moqmedebs aseve sazogadoebis wilis mopovebis SemTxvevaSic, saqarTvelos uzenaesi 

sasamarTlos 2001 wlis 21 martis # 3k/327-01 ganCineba.

1

2
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muxli 274. giravnobis sagnis gasxviseba

1. giravnobis sagnis gasxvisebisas SemZenze gadadis giravnobiT dat-

virTuli sakuTreba, garda am muxlis me-3 da me-4 nawilebiT gaTvalis-

winebuli SemTxvevebisa.

2. registrirebuli giravnobisas giravnobis sagnis gasxvisebis 

SemTxvevaSi damgiravebelsa da SemZens erToblivad ekisrebaT sajaro 

reestrSi, xolo `sagzao moZraobis Sesaxeb~ saqarTvelos kanonis 53-e 

muxlis pirveli punqtiT gansazRvrul satransporto saSualebasa da 

sasoflo-sameurneo manqanis damxmare teqnikur saSualebaze _ sajaro 

samarTlis iuridiul pirSi _ saqarTvelos Sinagan saqmeTa saministros 

momsaxurebis saagentoSi SemZenis damgiraveblad registraciis valde-

buleba, romlis Seusruleblobis SemTxvevaSic solidarulad ageben 

pasuxs am valdebulebis SeusruleblobiT gamowveuli nebismieri zi-

anisaTvis.

3. mflobelobiTi giravnobis dros damgiraveblis mier giravnobis 

sagnis gasxvisebis SemTxvevaSi giravnobis ufleba wydeba da SemZenze 

gadadis dautvirTavi sakuTreba, Tu mogiravne an mis mier Sesabamisad 

uflebamosili piri giravnobis sagnis mflobelobas gadascems SemZens. 

4. damgiraveblis mier giravnobis sagnis Cveulebrivi samewarmeo 

saqmianobis farglebSi gasxvisebis SemTxvevaSi SemZenze gadadis daut-

virTavi sakuTreba, miuxedavad imisa, icoda Tu ara SemZenma giravnobis 

Sesaxeb. es wesi ar gamoiyeneba, Tu SemZeni da damgiravebeli arakeTil-

sindisierad moqmedebdnen.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

saqarTvelos 2006 wlis 29 dekembris kanoni #4310 _ ssm I, #2, 04.01.2007 w., mux. 35.

saqarTvelos 2013 wlis 24 dekembris kanoni #1833 _ vebgverdi, 03.01.2014 w.

I. zogadi debulebebi ........................................................................ 414

II. giravnobis sagnis gasxvisebisas SemZenze giravnobiT

   datvirTuli sakuTrebis gadasvla, 274 I ................................... 414

III. SemZenis damgiraveblad daregistrirebis 

   valdebuleba, 274 II ....................................................................... 415

IV. dautvirTavi sakuTrebis mopoveba keTilsindisierad, 274 III ..... 415

1. SemZenis keTilsindisiereba .................................................... 415

2. mflobelobis gadacema ........................................................... 416

3. samarTlebrivi Sedegi da mtkicebis tvirTi ........................ 417

V. dautvirTavi sakuTrebis mopoveba samewarmeo saqmianobis

   farglebSi gasxvisebiT, 274 IV ..................................................... 417

1. samewarmeo saqmianobis farglebSi gasxviseba ...................... 417

2. 274 IV 1 muxlis teleologiuri reduqcia ........................... 418
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1

2

3

4

I. zogadi debulebebi 

274-e muxli awesrigebs giraos gasxvisebis SemTxvevaSi SemZenis mier 

datvirTuli da dautvirTavi sakuTrebis mopovebis winapirobebs. 

misi mesame nawili met-naklebad imeorebs 187-e muxlis paradigmas, 

ris gamoc mas am muxlis `miniaturadac~ moixsenieben.1 mflobelobis 

miniWebis SesaZleblobiT aRWurvil gamsxvisebels SeuZlia, (keTil-

sindisier) SemZens ara marto sakuTreba moapovebinos, aramed moapo-

vebinos es sakuTreba mesame piris uflebebisagan dautvirTavi.2 arc 

es muxli da reformirebuli giravnobis qveTavis arc sxva romelime 

muxli ar iTvaliswinebs Tavad giravnobis uflebis keTilsindisie-

rad mopovebas.

274 I, IV muxli moqmedebs rogorc saxelSekrulebo, ise kanonismie-

ri giravnobis SemTxvevaSi.

II. giravnobis sagnis gasxvisebisas SemZenze giravnobiT datvirTuli

sakuTrebis gadasvla, 274 I

moZravi qonebis dagiraveba ar gulisxmobs misi gankargvis SezRud-

vas, maSinac ki, rodesac mxareebi amas SeaTanxmeben (ix. mux. 266, me-4 

veli). damgiravebels (an giraos mesakuTres) SeuZlia, nasyidobis, Cu-

qebis an gacvlis farglebSi gadasces sakuTreba giravnobis saganze, 

Tumca SemZenze, 274 I muxlis mixedviT, gadava giravnobiT datvirTu-

li nivTi, garda am muxlis me-3 da me-4 nawilebiT gaTvaliswinebuli 

sagamonakliso SemTxvevebisa. gasxvisebaSi igulisxmeba mesakuTris 

cvlileba 186-e muxlis mixedviT (rogorc pirdapiri da arapirdapi-

ri mflobelobis gadacemis, ise mflobelobis moTxovnis _ maT Soris 

mogiravnisagan _ daTmobis gziT) da sakuTrebis keTilsindisierad 

mopoveba (187).

giraos SemZensa da mogiravnes Soris giravnobis kanonismieri ur-

TierToba warmoiSoba mflobelobiTi giravnobisas, SeZenisTanave, 

xolo registrirebuli giravnobisas _ registraciis momentidan (Sdr. 

mux. 258, me-5 veli).3 wina damgiraveblis mier valdebulebis darR-

vevisaTvis SemZeni pasuxs ar agebs. giravnobis uflebaTa rigiToba 

rCeba ucvleli (Tumca Sdr. 267 II).

274 I muxli ZalaSi unda darCes aseve giravnobiT datvirTuli 

moTxovnis daTmobis SemTxvevaSi, Tumca am dros 274 III-IV muxlebi 

aRar gamoiyeneba. 

1 Kindl, in Beck OK BGB, 41. Aufl ., 2016, § 936, Rn. 1.
2 iqve.
3   giravnobiT datvirTuli nivTis SeZenaze 274 I muxlis mixedviT, ra Tqma unda, ar gadadis 

uzrunvelyofili valdebuleba (saqarTvelos uzenaesi sasamarTlos 2015 wlis 27 ianv-

ris #as-944-906-2014 ganCineba, xolo 893 2 muxlis ormagi analogiiT, girao pasuxs ar 

agebs uzrunvelyofili moTxovnis giravnobis gadasvlis Semdeg gazrdili odenobisaT-

vis (ix. 256-e muxlis koment., me-6 veli).
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III. SemZenis damgiraveblad daregistrirebis valdebuleba, 274 II

registrirebuli giravnobisas giraos gasxvisebis SemTxvevaSi dam-

giravebelsa da SemZens erToblivad ekisrebaT SemZenis damgiraveblad 

daregistrirebis valdebuleba, risi Seusruleblobis SemTxvevaSic 

solidarulad ageben pasuxs (274 II, 463). am danawesis meSveobiT uz-

runvelyofilia mogiravnis dacva imgvarad, rom verc damgiravebelma 

da verc SemZenma ver moaxerxos am moqmedebis ganuxorcieleblobisas 

Tavis gamarTleba imiT, rom is meore mxaris imedze iyo. gamomdinare 

iqidan, rom giravnobis kanonismieri urTierToba SemZensa da mogira-

vnes Soris mxolod registraciis momentidan warmoiSoba, mogiravnes 

Tavisi uflebebis (mag., 261 I, IV, V) ganuxorcieleblobiT SeiZleba zi-

ani miadges. 274 II muxli miznad isaxavs SemZenisaTvis, am valdebule-

bis darRvevis gamo, zianis anazRaurebis valdebulebis dakisrebas 

ukve winare (registraciamde) stadiaze. garda amisa, registraciis 

dayovnebam SeiZleba xeli SeuSalos mogiravnes giraos realizaciaSi 

an saerTod daakargvinos mas giravnobis ufleba (274 IV), risTvisac 

damgiravebelma da SemZenma aseve solidarulad unda agon pasuxi. 

IV. dautvirTavi sakuTrebis mopoveba keTilsindisierad, 274 III

mflobelobiTi giravnobisas 274 III muxli iTvaliswinebs SemZenis 

mier dautvirTavi sakuTrebis keTilsindisierad mopovebas im SemTx-

vevaSi, Tu mas Tavad mogiravne gadascems mflobelobas. dautvirTavi 

sakuTrebis mopoveba SesaZlebelia rogorc garigebiT mesakuTris an 

mis mier uflebamosili pirisagan (186), aseve arauflebamosili piri-

sagan SemZenis keTilsindisierebisas (187). 

1. SemZenis keTilsindisiereba

giraoze dautvirTavi sakuTrebis mopovebis pirveli winapirobaa 

SemZenis keTilsindisiereba (ix. keTilsindisierebis cnebasTan dakav-

SirebiT mux. 187, me-5 da momdevno velebi) _ mas unda miaCndes, rom 

gamsxvisebeli dautvirTav sakuTrebas gadascems. marTalia, kanonSi 

keTilsindisiereba dautvirTavi sakuTrebis mopovebis winapirobad 

calsaxad dafiqsirebuli ar aris, Tumca, misi ganmartebis meSveobiT, 

aucilebelia am winapirobis Camateba normis dispoziciaSi. pirvel 

rigSi, es gamomdinareobs 187-e muxlTan gavlebuli paralelidan, 

romlis `miniaturuli~ formacaa 274 III muxli (ix. zemoT, 1-li ve-

li).4 garda amisa, 274 IV muxlidan, romelic damatebiTi winapirobebis 

arsebobisas (ix. qvemoT) zedmetad miiCnevs SemZenis keTilsindisie-

4  Sdr. gsk-is analogiuri danawesi _ 936 II paragrafi _ romelic dautvirTavi sakuTrebis 

mopovebas mxolod SemZenis keTilsindisierebis SemTxvevaSi uSvebs.

5

6

7
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rebas, gamomdinareobs, rom 274 III muxlis SemTxvevaSi es aucilebe-

li winapiroba unda iyos. keTilsindisierebis winapirobad Camatebis 

gareSe, es danawesi waaqezebs SemZens, sxvadasxva arakeTilsindisieri 

qcevis meSveobiT gamostyuos mogiravnes mflobeloba nivTze da amg-

varad, saboloo jamSi, dautvirTavi sakuTrebac.

amrigad, 274 I muxlis mixedviT, gasxvisebisas SemZeni mxolod im 

SemTxvevaSi moipovebs giravnobiT dautvirTav sakuTrebas, Tu am uf-

lebis arsebobis Sesaxeb araferi icis. ndoba imasTan dakavSirebiT, 

rom gamsxvisebeli-mesakuTre, giravnobis miuxedavad, uflebamosi-

lia, gadasces dautvirTavi sakuTreba, daculi ar aris.5 araufleba-

mosili pirisagan sakuTrebis mopovebisas saxeze unda iyos ara mxo-

lod 273 III muxlis, aramed aseve 187-e muxlis winapirobebic, radgan 

amis gareSe sakuTreba SemZenze saerTod ar gadadis, Sesabamisad, 

SeuZlebelia misi dautvirTavad mopovebac. SemZeni arakeTilsindi-

sieria, Tu icis giravnobis arsebobis Sesaxeb, Tumca SecdomaSia mis 

farglebTan (mag., uzrunvelyofili moTxovnis moculobasTan) da-

kavSirebiT.6 am SemTxvevaSi SemZeni moipovebs giravnobis sruli mo-

culobiT datvirTul sakuTrebas da ara mxolod misi warmodgenis 

Sesabamisad. 

2. mflobelobis gadacema

garda SemZenis keTilsindisierebisa, dautvirTavi sakuTrebis mo-

povebisaTvis aucilebelia, rom Tavad mogiravnem, an mis mier uf-

lebamosilma pirma gadasces mas mflobeloba. mflobelobis gadacema 

am SemTxvevaSi ganapirobebs giravnobis gauqmebis prezumfcias, ra-

sac SeiZleba daemyaros SemZenis ndoba. 272 II muxlis 1-li variantis 

mixedviT, giravnoba uqmdeba, Tu mogiravne damgiravebels ubrunebs 

nivTs da, amasTan, gacnobierebuli aqvs, rom is damgiravebelia (ix. 

mux. 272, me-10 veli). amitomac 274 III muxlis gamoyenebis sferoSi mxo-

lod is SemTxvevebiRa eqceva, rodesac mogiravne SemZens ise ubru-

nebs nivTs, rom ar icis mis mier wina damgiraveblis Canacvlebis 

Sesaxeb, radgan sxva SemTxvevaSi es muxli winaaRmdegobaSi movidoda 

zemoT xsenebul danawesTan.

miuxedavad imisa, rom kanoni ar akonkretebs, Tu ra tipis mflo-

belobis gadacema unda CaiTvalos aucileblad dautvirTavi saku-

Trebis mopovebisaTvis, 274 III muxlSi naxseneb mflobelobad mainc 

mxolod pirdapiri mflobeloba unda moviazroT.7 SemZenis arapird-

apir mflobelad aRiarebas an mesame pirisagan am mflobelobis ga-

5 Kindl, in Beck OK BGB, 41. Aufl ., 2016, § 936, Rn. 4.
6 Westermann/Gursky, Sachenrecht, 7. Aufl ., 1998, § 50, Rn. 1a.
7  Sdr. pirdapiri mflobelobis gadacemis aucileblobasTan dakavSirebiT germanul 

samarTalSi, sadac es daTqma pirdapir kanonidan gamomdinareobs, iqve, Rn. 6.

8

9

10
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moTxovis moTxovnis daTmoba ver gaamarTlebs giravnobaze uaris va-

rauds.

3. samarTlebrivi Sedegi da mtkicebis tvirTi

274 III muxlis winapirobebis arsebobisas giravnobis ufleba wyde-

ba, Tumca mogiravnes SeuZlia, moiTxovos gamsxviseblisagan nivTis 

dautvirTavad gasxvisebiT miRebulis dabruneba (982 II),8 xolo usa-

syidlod gasxvisebis SemTxvevaSi, kondiqciuri moTxovnis wayene-

ba pirdapir SemZenis mimarT aris SesaZlebeli (989 I). dautvirTavad 

gasxvisebis meSveobiT miRebuli ganisazRvreba uzrunvelyofili 

moTxovnis odenobis mixedviT.9

SemZenma unda amtkicos garigebis meSveobiT sakuTrebis mopoveba, 

xolo mogiravnem misi arakeTilsindisiereba giravnobis uflebasTan 

dakavSirebiT. Tu SemZeni arauflebamosili pirisagan iZens nivTs, ma-

Sin sakuTrebis dautvirTavad gadasvla gamoricxulia, Tu mogiravne 

daamtkicebs, rom SemZenma icoda, an unda scodnoda, rom gamsxvise-

beli ar iyo mesakuTre, an nivTi mesakuTris nebis gareSe gavida misi 

mflobelobidan (ix. 187-e muxlis winapirobebis arsebobasTan dakav-

SirebiT me-9 veli).10  

V. dautvirTavi sakuTrebis mopoveba samewarmeo 

saqmianobis farglebSi gasxvisebiT, 274 IV

1. samewarmeo saqmianobis farglebSi gasxviseba

Tu damgiravebeli dagiravebul nivTs asxvisebs Tavisi Cveule-

brivi samewarmeo saqmianobis farglebSi, maSin SemZeni moipovebs 

dautvirTav sakuTrebas, damoukideblad imisa, icoda Tu ara nivT-

ze dadgenili giravnobis Sesaxeb, garda SemZenisa da damgiraveblis 

winaswarSeTanxmebuli arakeTilsindisieri qcevisa (274 IV).11 amgvarad, 

am danawesis moqmedebaSi mosayvanad gamsxvisebeli unda iyos mewarme 

mewarmeTa Sesaxeb kanonis me-2 muxlis Sesabamisad da man unda gaasx-

visos nivTi amave kanonis 1-li muxlis mixedviT gaTvaliswinebuli sa-

qmianobis farglebSi. aucilebeli ar aris, rom SemZenic mewarme iyos.

8 RGZ 119, 269.
9  Sdr. Kindl, in Beck OK BGB, 41. Aufl ., 2016, § 936, Rn. 8.
10 Kindl, iqve, Rn. 10.
11 Sdr. magaliTebisaTvis Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 165.

11

12

13
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14

2. 274 IV 1 muxlis teleologiuri reduqcia

miuxedavad kanonmdeblis calsaxa da legitimuri miznisa, am 

danawesis meSveobiT gaamartivos aRebmicemoba samewarmeo saqmiano-

bis farglebSi SemZenis ndobis gaZlierebuli dacviT, miznis miRwe-

visaTvis arCeul gzas samarTlis politikis kuTxiT gaumarTlebel 

Sedegebamde mivyavarT. Tu SemZens giravnobis arsebobis Sesaxeb pozi-

tiuri codnis SemTxvevaSic ki SeeZleboda dautvirTavi sakuTrebis 

mopoveba, es pirdapir ubiZgebda mxareebs arakeTilsindisieri qme-

debisaken. Tu gamsxvisebelmac da SemZenmac zustad ician mogiravnis 

uflebis Sesaxeb da mainc deben giraos gasxvisebis garigebas, sxva 

raRas unda gulisxmobdes maTi arakeTilsindisieri qceva (272 IV 2)? 

mogiravnisaTvis, SemZenis pozitiuri codnis garda, misi arakeTil-

sindisierebis ganmapirobebeli sxva damatebiTi garemoebis mtkicebis 

tvirTis dakisreba srulebiT gaumarTlebelia _ realobasTan mi-

axloebul nebismier SemTxvevaSi is ver moaxerxebs, magaliTad, fa-

ruli Canaweris meSveobiT amtkicos gamsxvisebelsa da SemZens Soris 

winaswari SeTanxmebis arseboba. amgvari (giravnobis Sesaxeb pozitiu-

ri codnis mqone) arakeTilsindisieri SemZenis interesebis dacva ar 

Seesatyviseba sxva qveynebis praqtikas,12 radgan aq ukve SeuZlebelia 

mis ndobaze saubari, rac dautvirTavi uflebis mopovebas amarT-

lebs.

Sesabamisad, aucilebelia am danawesis Taviseburi teleologiuri 

reduqcia imgvarad, rom giravnobis Sesaxeb pozitiuri codna gana-

pirobebdes gauqarwylebel varauds gamsxviseblisa da SemZenis ara-

keTilsindisieri qcevisas, rac gamoricxavs dautvirTavi sakuTrebis 

mopovebas 274 IV 2 muxlis mixedviT (miuxedavad 274 IV 1 muxlisa), 

xolo gaufrTxileblobiT arcodna mxolod registrirebuli gira-

vnobisas unda ganapirobebdes (gaqarwylebad) varauds mxareTa am ara-

keTilsindisieri qcevisas.

garda 274 III-IV muxlebis SemTxvevebisa, SemZenze gadadis dautvir-

Tavi sakuTreba misi giravnobis realizaciis farglebSi mopovebisas 

(285 I, 1-li varianti, Tumca Sdr. 285, me-2 varianti), saaRsrulebo 

12  germaniaSi samewarmeo saqmianobis farglebSi gasxvisebisas damatebiT daculia mxolod 

SemZenis ndoba gamsxviseblis uflebamosilebasTan da ara sakuTrebasTan dakavSirebiT, 

rogorc es yvela sxva SemTxvevaSia aucilebeli (germaniis savaWro kodeqsis 366 II muxli, 

Koller/Kindler/Roth/Morck, in Beck OK HGB, 41. Aufl ., 2016, § 366, Rn. 2); poloneTSi samewarmeo 

saqmianobis farglebSi nivTis gasxviseba SemZens aTavisuflebs mxolod reestrSi 

Caxedvis valdebulebisagan, rac sxva SemTxvevaSi mas arakeTilsindisierad aqcevda 

(Thonabauer/Nösslinger, Leiƞ adenreihe zum Kreditrisiko _ Kreditsicherungsrecht in Polen, 2004, S. 
26); es gadawyveta, ZiriTadad, dafiqsirebulia aRmosavleT evropis mravali qveynis 

registrirebuli giravnobis Sesaxeb kanonebSi, im gansxvavebiT, rom zog SemTxvevaSi, 

registraciasTan erTad, SemZenis arakeTilsindisiereba ivaraudeba, riTac mewarmis 

kontrahentisaTvisac ki garTulebulia sakuTrebis dautvirTavi mopoveba (ix. Meyer/
Athenstaedt, Einführung der besitzlosen Registerpfandrechte in Südosteuropa, 2009, S. 397 ff ). 

15

16
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warmoebisas auqcionze qonebis SeZenisas saaRsrulebo warmoebaTa 

Sesaxeb kanonis 75 IV 2-3 muxliT gaTvaliswinebul SemTxvevebSi da 

amave kanonis 771 VII muxlis mixedviT qonebis saxelmwifosaTvis natu-

riT mikuTvnebisas.13

13  saqarTvelos uzenaesi sasamarTlos 2015 wlis 10 martis #as-1296-1223-2012 

gadawyvetileba; Sdr. aseve saqarTvelos uzenaesi sasamarTlos 2012 wlis 8 oqtombris 

#as-743-699-2012 gadawyvetileba: sasamarTlos mixedviT, sisxlis samarTlis kodeqsis 

52-e muxlis Tanaxmad, saxelmwifos sasargeblod qonebis usasyidlod CamorTmevam 

giravnobis gaqarwyleba ar unda gamoiwvios 771 VII muxlis analogiis safuZvelze, rac 

sworia. Tumca, miuxedavad imisa, rom arc CamorTmevis usasyidlo xasiaTi gulisxmobs 

aucileblobis ZaliT CamorTmeul qonebaze mesame pirebis uflebis gaqarwylebas, 

sasamarTlos ufleba unda hqondes, Tavisi gadawyvetilebiT daadginos es, Tu saqme 

exeba, magaliTad, safrTxis Semcvel nivTs, romlis brunvidan amoRebac aucilebelia 

(Sdr. germaniis sisxlis samarTlis kodeqsis 74e II 2, 74 II # 2 paragrafebi, Riess, in Löwe/
Rosenberg StPO, 25. Aufl ., 2001, § 431, Rn. 14.
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muxli 275. mogiravnis valdebuleba giravnobis uflebis Sewyvetisas

1. giravnobis uflebis Sewyvetis SemTxvevaSi mogiravne valdebulia, 

Tavis mflobelobaSi arsebuli sagani daubrunos damgiravebels.

2. registrirebuli giravnobis uflebis Sewyvetisas damgiravebels 

ufleba aqvs, mogiravnes mosTxovos giravnobis uflebis Sewyvetis 

dauyovnebeli registracia sajaro reestrSi, xolo `sagzao moZraobis 

Sesaxeb~ saqarTvelos kanonis 53-e muxlis pirveli punqtiT gansazRv-

rul satransporto saSualebasa da sasoflo-sameurneo manqanis damx-

mare teqnikur saSualebaze registrirebuli giravnobis uflebis Sewy-

vetis SemTxvevaSi _ sajaro samarTlis iuridiul pirSi _ saqarTvelos 

Sinagan saqmeTa saministros momsaxurebis saagentoSi. Tu ar arsebobs 

damgiraveblis moTxovna giravnobis uflebis Sewyvetis dauyovnebeli 

registraciis Sesaxeb, mogiravne valdebulia, giravnobis uflebis Se-

wyvetidan 5 samuSao dRis ganmavlobaSi mimarTos sajaro reestrs an 

sajaro samarTlis iuridiul pirs _ saqarTvelos Sinagan saqmeTa sami-

nistros momsaxurebis saagentos giravnobis uflebis Sewyvetis regis-

traciis mizniT. am valdebulebis Seusruleblobis SemTxvevaSi damgi-

ravebels aqvs mogiravnisagan zianis anazRaurebis moTxovnis ufleba.

3. giravnobis uflebis Sewyvetis registraciis moTxovnis ufleba 

aqvs damgiravebelsac. aseT SemTxvevaSi giravnobis uflebis Sewyvetis 

Sesaxeb saregistracio gancxadebas Tan unda daerTos mogiravnis mier 

gacemuli werilobiTi sabuTi, romelic adasturebs giravnobis ufle-

bis Sewyvetas.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

saqarTvelos 2006 wlis 29 dekembris kanoni #4310 _ ssm I, #2, 04.01.2007 w., mux. 35.

saqarTvelos 2013 wlis 24 dekembris kanoni #1833 _ vebgverdi, 03.01.2014 w.  

I. zogadi debulebebi ........................................................................ 420

II. giraos dabrunebis valdebuleba, 275 I ....................................... 421

III. giravnobis Sewyvetis registracia registrirebuli

    giravnobis Sewyvetis SemTxvevaSi, 275 II .................................... 421

I. zogadi debulebebi 

275-e muxli aniWebs damgiravebels giravnobis dasrulebis Semdeg 

mogiravnisagan giravnobis sagnis gamoTxovis (mflobelobiTi gira-

vnobisas, 275 I) da Sewyvetis registraciis moTxovnas (registrire-

buli giravnobisas, 275 II). am registraciis ganxorcieleba SeuZlia 

Tavad damgiravebelsac, giravnobis Sewyvetis Sesaxeb mogiravnis das-

turis wardgenis SemTxvevaSi. damgiraveblisaTvis am uflebis miniWe-

biT kanonmdebeli akonkretebs damgiravebelsa da mogiravnes Soris 

warmoSobili kanonismieri urTierTobis Sinaarss.

1
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2

3

4

II. giraos dabrunebis valdebuleba, 275 I

es norma Tavisi gamoyenebis winapirobad miiCnevs im garemoebas, 

rom giravnoba wydeba ara giraos realizaciiT, aramed sxva safuZ-

vliT (ix. am safuZvlebTan dakavSirebiT mux. 271, me-5 veli).

es danawesi awesrigebs mxolod damgiravebelsa da mogiravnes Soris 

urTierTobas da ara mogiravnesa da mesakuTres (an pirad movales)1 

Soris, romelic, amavdroulad, ar aris damgiravebeli. mesakuTres 

nivTis gamoTxova SeuZlia 172 I muxlis mixedviT, garda amisa, SesaZ-

lebelia misTvis 274 I muxliT gaTvaliswinebuli moTxovnis daTmoba.2 

mogiravnesa da mesakuTres Soris, romelic amavdroulad ar aris 

damgiravebeli, ar warmoiSoba raime gansakuTrebuli kanonismieri 

urTierToba, Sesabamisad, 274 I muxli mogiravnes maSinac ki aniWebs 

damgiraveblisaTvis nivTis dabrunebis uflebas, rodesac icis, rom 

nivTi sxvas ekuTvnis.3

nivTis dabruneba gulisxmobs damgiraveblisaTvis nivTis pird-

apir mflobelobaSi Cabarebas, an mogiravnis moTxovniT nivTis me-

same pirisaTvis gadacemis SemTxvevaSi am piris mimarT mflobelobis 

dabrunebis moTxovnis damgiraveblisaTvis daTmobas.

III. giravnobis Sewyvetis registracia registrirebuli 

giravnobis Sewyvetis SemTxvevaSi, 275 II

registrirebuli giravnobis SemTxvevaSi, giravnobis uflebis Se-

wyvetis damgiravebels SeuZlia, mogiravnes mosTxovos giravnobis 

Sewyvetis dauyovnebeli registracia.4 Tu damgiravebeli ar iTxovs 

giravnobis Sewyvetis dauyovnebel registracias, mogiravne kano-

nis ZaliT mainc aris valdebuli, mimarTos Sesabamis reestrs gi-

ravnobis uflebis Sewyvetis registraciis gancxadebiT, giravnobis 

Sewyvetidan xuTi samuSao dRis ganmavlobaSi. am valdebulebis Seus-

ruleblobis SemTxvevaSi, damgiravebels aqvs mogiravnisagan zianis 

anazRaurebis moTxovnis ufleba. giravnobis uflebis Sewyvetis re-

gistraciis moTxovnis ufleba aqvs Tavad damgiravebelsac. am SemTx-

vevaSi saregistracio gancxadebas Tan unda daerTos mogiravnis mier 

gacemuli giravnobis Sewyvetis werilobiTi dasturi (275 III). dastu-

ri ar warmoadgens giravnobaze uaris nebis gamoxatvas, aramed mxo-

1 RG JW 1927, 1467.
2 Damrau, in MüKo BGB, 7. Aufl . 2017, § 1223, Rn. 3.
3  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 145; BGH NJW 1979, 1204; 

mesakuTrisaTvis dabruneba mxolod im SemTxvevaSi aTavisuflebs mogiravnes am muxliT 

gaTvaliswinebuli valdebulebisagan, Tu damgiravebelsa da mesakuTres Soris (Sida) 

urTierTobaSi mflobelobis uflebamosilebas mesakuTre flobs (Damrau, in MüKo BGB, 7. 
Aufl . 2017, § 1223, Rn. 3).

4  ix. amasTan dakavSirebiT Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 165.
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lod teqnikuri mniSvnelobis gancxadebaa, Tumca konkretuli gare-

moebebis gaTvaliswinebiT, dasaSvebi unda iyos masze nebis gamoxatvis 

momwesrigebeli wesebis analogiiT gamoyeneba. 

am SemTxvevaSic 275 II-III muxliT gaTvaliswinebuli uflebebi ekuT-

vnis mxolod mogiravnes da ara mesakuTres, an aradamgiravebel pi-

rad movales.

5
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muxli 276. mogiravnis dakmayofileba 

1. mogiravnis dakmayofileba xdeba giravnobis sagnis realizaciiT 

an moTxovnis dakmayofilebis mizniT dagiravebuli nivTis mogiravnis 

sakuTrebaSi gadacemiT, Tu kanoniT sxva ram ar aris gaTvaliswinebuli.

2. moTxovna dakmayofilebulad iTvleba im SemTxvevaSic, rodesac 

giravnobis sagnis realizaciidan amonagebi Tanxa sakmarisi ar aris gi-

ravnobiT uzrunvelyofili moTxovnis dasafaravad an giravnobis sag-

nis Rirebuleba mTlianad ar faravs am moTxovnis odenobas, Tu mxareTa 

SeTanxmebiT sxva ram ar aris dadgenili.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007w., mux.260.
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I. zogadi debulebebi 

am muxlis 1-li nawili adgens rogorc kanonismieri, ise saxelSe-

krulebo giravnobisas mogiravnis moTxovnis dakmayofilebis for-

mebs; muxlis me-2 nawilis mizania damgiraveblis interesebis dacva 

im SemTxvevaSi, rodesac giravnobis sagnis realizaciidan amonage-

bi Tanxa sakmarisi ar aris giravnobiT uzrunvelyofili moTxovnis 

dasafaravad an giravnobis sagnis Rirebuleba mTlianad ar faravs 

moTxovnis odenobas.

 

II. mogiravnis moTxovnis dakmayofilebis formebi, 276 I

1. zogadi wesi

kanoni adgens mogiravnis moTxovnis dakmayofilebis or formas _ 

giravnobis sagnis mogiravnis sakuTrebaSi gadacemasa (2601) da gira-

vnobis sagnis realizacias. pirveli dasaSvebia mxolod registrire-

buli giravnobis SemTxvevaSi im pirobiT, rom sakuTrebaSi gadacemis 

Sesaxeb pirdapir miTiTebulia giravnobis xelSekrulebaSi. rac Seexe-

ba giravnobis sagnis realizacias, misi ganxorcieleba SesaZlebelia 

Semdegi formiT: uSualod mogiravnis mier realizaciiT (pirdapiri 

miyidvis (283 I 2) an giravnobis sagnis gayidvis savaWro dawesebulebi-

1

2
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3

4

saTvis mindobis (283 II) gziT Sesabamisi SeTanxmebis arsebobisas (283 I), 

an notariusis mier gacemuli saaRsrulebo furclis safuZvelze (284 

I).1 mxareebs SeuZliaT, SeaTanxmon giraos realizaciis gansxvavebuli 

wesi (284 II) da gamoricxon romelime zemoxsenebuli; Tumca kanoniT 

dadgenili yvela wesis gamoricxva alternatiuli wesis SeTanxmebis 

gareSe SeuZlebelia. garda amisa, kreditors SeuZlia, damgiraveb-

lis winaaRmdeg sasamarTlos mier gacemuli saaRsrulebo furclis 

safuZvelze daayadaRos giravnobis sagani da gaitanos sajaro auqci-

onze (saaRsrulebo warmoebaTa Sesaxeb kanonis 50-e muxli).2

uzrunvelyofili moTxovnis dakmayofilebis yvela am formas So-

ris arCevani mogiravnis gasakeTebelia.

mogiravnes ar ekisreba giraos realizaciis valdebuleba.3 fulis 

dagiravebis SemTxvevaSi (oRond ara araregularuli giraos formiT, 

ix. mux. 254, me-18 veli) mogiravnes SeuZlia, giraodan misi uzrun-

velyofili moTxovnis Sesabamisi Tanxa miisakuTros;4 realizaciis 

ufleba mas misakuTrebis uflebas aniWebs.5 

mniSvnelovan sakanonmdeblo xarvezad unda miviCnioT is garemo-

eba, rom kanonSi ar aris gawerili, Tu realizaciis ra wesi moqmedebs 

mxareTa SeTanxmebis gareSe, radgan 2601, 283 I da 284 I, II muxlebis 

(gansxvavebiT Tavdapirveli redaqciis 272-e muxlisagan) gamoyenebis 

winapirobaa giraodan dakmayofilebis Sesabamis wesze SeTanxmeba, ris 

gareSec mogiravne am wess ver gamoiyenebs, Tumca kanonSi gamorCeni-

lia miTiTeba Sesabamisi specialuri SeTanxmebis gareSe moqmed wesze, 

rac dauSvebelia. maSinac ki, rodesac mxareebs gamorCebaT giraos 

realizaciis specialuri wesis SeTanxmeba, rac sakmaod xSirad xdeba, 

giraos realizacia mainc SesaZlebeli unda iyos sasamarTlos mier 

gacemuli saaRsrulebo furclis gareSe (ix. zemoT, me-2 veli). amg-

var, SeTanxmebis gareSe moqmed, wesad (ix. mux. 283, me-5 veli), sava-

raudod, uSualod mogiravnis mier realizacia unda iqnes SerCeuli, 

radgan swored mas miuCina kanonmdebelma centraluri adgili gira-

os realizaciis nawilSi da yvelaze detalurad moawesriga.6

1 Sdr. Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 151.

2 iqve, gv. 157 da Semdg.

3  Wanturia, iqve, gv. 150; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1228, Rn. 4; RG Recht 
1914 Nr. 3013; Tumca xelSekrulebidan warmomdgari meore mxaris ardazianebis 

valdebulebidan gamomdinare, mas SeiZleba warmoeSvas realizaciis valdebulebac, 

magaliTad im SemTxvevaSi, rodesac damgiravebels giraos gamoxsnis saSualeba ar aqvs, 

xolo realizaciis dayovnebam ki SeiZleba, ziani gamoiwvios (Wieling, Sachenrecht I, 2. Aufl ., 
2006, § 15 VII 3a aa; Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 150; ix. iqve 

alternatiuli gadawyveta). giraos realizacia, ra Tqma unda,  mogiravnis uflebaa da 

ara moTxovnis ufleba, rogorc amas uzenaesi sasamarTlo miiCnevs (2015 wlis 30 ianvris 

#as-784-744-2013 ganCineba), romelic Sesrulebis adgils daikavebda, Sdr. 281-e muxlis 

koment., sqolio 3.

4 OLG Hamburg Recht 1923 Nr. 349; OLG Bamberg Seuff A 64 [1909] Nr. 48. 
5 Sdr.Wieling, Sachenrecht I, 2. Aufl ., 2006, § 15 VII 3a bb.
6  mogiravnis dakmayofilebis zogad da SeTanxmebis gareSe moqmed wesad giraoze sakuTrebis 

mopovebis aRiarebis sawinaaRmdegod ix. 2601-e muxlis koment., me-2 da momdevno velebi.
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2. dagiravebuli nivTis mogiravnis sakuTrebaSi gadacema

mogiravnis dakmayofilebis erT-erT xerxad da giraos realizaci-

is alternativad 276 I muxli iTvaliswinebs am nivTis mis sakuTrebaSi 

gadacemas (ix. winapirobebTan dakavSirebiT 2601-e muxlis komentari). 

samarTlebrivi konstruqcia, romelic am Sedegis misaRwevad gamoiy-

eneba, erTi mosazrebis7 Tanaxmad, aris pirobadebuli sakuTreba _ 

278-e muxlis winapirobebis (rogorc gadadebis pirobis) dadgomisas 

mogiravneze gadadis sakuTreba,8 xolo meore mosazrebis9 Tanaxmad, 

mogiravnis dakmayofilebis am formis SeTanxmebisas damgiravebeli 

akeTebs nivTis sakuTrebaSi gadacemis mboWav SeTavazebas, romelsac 

meore mxare 278-e muxliT gaTvaliswinebul SemTxvevaSi (sul mcire, 

konkludentur) aqceptirebas ukeTebs.10 mxareTa mier arCeuli gza 

nebis ganmartebis Sedegad unda dadgindes.11

sawinaaRmdego SeTanxmebis ararsebobisas mogiravnes SeuZlia, 278-e 

muxlis winapirobebis dadgomis Semdegac ki gaakeTos arCevani giraos 

realizaciasa da masze sakuTrebis mopovebas Soris.12 dasaSvebia, rom 

mxareTa SeTanxmebiT mogiravnis dakmayofilebis formebs Soris ar-

Cevanis ufleba damgiravebels hqondes miniWebuli.13

3. dagiravebuli moTxovnisa da uflebis realizaciis wesi

giravnobis qveTavis Tavdapirveli redaqciis 284-e muxlisagan gan-

sxvavebiT, kanonmdebeli mogiravnes pirdapir aRar aniWebs dagira-

vebuli moTxovnis Sesrulebis moTxovnis uflebas, Tumca es mainc 

gamomdinareobs 283 III muxlidan, romelic moTxovnis realizaciis 

erT-erT formad mis mogiravnis sasargeblod Sesrulebas miiCnevs 

(ix. mux. 283, me-12 veli da momdevno).

fasiani qaRaldebis realizacia SesaZlebelia rogorc moZravi niv-

Tis, ise moTxovnis realizaciis (ix. mux. 283, me-12 da momdevno vele-

bi) wesebis mixedviT.14 es ukanaskneli wesi rCeba ZalaSi sxva sabazro 

Rirebulebis mqone uflebis realizaciisas.15

7  Sdr. Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1259, Rn. 13 da iqve miTiTebuli damatebiTi 

literatura.

8 Sdr. aseve Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 153.

9 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1259, Rn. 20.
10  Sdr. saqarTvelos uzenaesi sasamarTlos 2015 wlis 30 ianvris № as-784-744-2013 

ganCineba, romelic, savaraudod, am ukanasknel konstruqcias iziarebs.

11 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1259, Rn. 13.
12  saqarTvelos uzenaesi sasamarTlos 2015 wlis 30 ianvris № as-784-744-2013 ganCineba; 

Damrau, in MüKo BGB, 7. Aufl . 2017, § 1259, Rn. 21.
13 Sdr. Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1259, Rn. 10.
14 Damrau, in MüKo BGB, 7. Aufl . 2017, § 1293, Rn. 4.
15 RGZ 61, 333; RGZ 100, 276; KGJ 40, 285.

5

6
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8

9

III. uzrunvelyofili moTxovnis dafarva, 276 II

1. giraos realizaciiT dakmayofileba

mogiravne giraos realizaciidan amonagebi TanxiT dakmayofile-

bulad iTvleba, Tu es Tanxa srulad faravs uzrunvelyofil moTxo-

vnas, procentebisa da pirgasamtexlos (misi SeTanxmebis SemTxvevaSi) 

CaTvliT, iseve rogorc yvela 256 I muxliT gaTvaliswinebul damate-

biT moTxovnas (ix. am muxlis komentari).16 Tumca aseve im SemTxvevaSi, 

rodesac amonagebi Tanxa ver faravs mogiravnis am interess, is mxo-

lod Sesabamisi SeTanxmebis SemTxvevaSi inarCunebs Tavis moTxovnas, 

risTvisac movalem piradad unda agos pasuxi. amgvarad, 276 II muxlis 

1-li variantis mixedviT, uzrunvelyofili moTxovna dakmayofile-

bulad unda CaiTvalos maSinac ki, rodesac realizaciidan amona-

gebi arasakmarisia mis srulad dasafaravad. es daTqma  ara mxolod 

moTxovnis dakmayofilebis prezumfciaa, romlis gaqarwylebac Sesa-

Zlebeli iqneboda, aramed moTxovnis dakmayofilebis amosavali kan-

onismieri wesi _ sapirispiroze SeTanxmebis gareSe17 (risi mtkicebis 

tvirTic mogiravnes ekisreba18) moTxovna amonagebidan iTvleba sru-

lad da ara mxolod amonagebis odenobiT dakmayofilebulad.

qarTuli sasamarTlo praqtika19 am danawesis ganmartebisas Zalze 

Sors midis da mis safuZvelze gamoricxavs mogiravnis mier, giraos 

garda, movalis sxva qonebidan dakmayofilebis SesaZleblobas,20 rac 

arasworia. 276 II muxlis 1-li varianti moqmedebs mxolod uSualod 

mogiravnis mier giraos realizaciis Semdeg. rodesac mogiravne dam-

giravebels ukve akargvinebs sakuTrebas giraoze, maSin is realiza-

ciidan amonagebs unda dasjerdes, Tumca es ar niSnavs imas, rom is 

manamdec moklebulia SesaZleblobas, waradginos sarCeli movalis 

winaaRmdeg da moiTxovos sakuTari moTxovnis srulad dakmayofi-

leba, maT Soris, iZulebiTi aRsrulebis farglebSi agreTve giraos 

16 Damrau, in MüKo BGB, 7. Aufl . 2017, § 1293, Rn. 2.
17 ix. saqarTvelos uzenaesi sasamarTlos 2014 wlis 30 aprilis № as-785-752-2014 ganCineba.

18  saqarTvelos uzenaesi sasamarTlos 2016 wlis 9 seqtembris № as-445-427-2016 ganCineba 

(29), Tumca Sdr. saqarTvelos uzenaesi sasamarTlos 2012 wlis 6 ivlisis № a-492-S-11-2012 

ganCineba.

19  saqarTvelos uzenaesi sasamarTlos 2016 wlis 9 seqtembris № as-445-427-2016 ganCineba 

(26-29); 2015 wlis 8 ivnisis № as-1005-966-2014 ganCineba; 2013 wlis 5 ivlisis № as-488-

464-2013 ganCineba; 2011 wlis 18 oqtombris № as-1309-1329-2011 ganCineba; 2010 wlis 3 

agvistos № as-756-707-2010 ganCineba. 

20  Sdr. amis sapirispirod saqarTvelos uzenaesi sasamarTlos 2017 wlis 27 aprilis № 

as-403-376-2017 ganCineba; 2015 wlis 30 ianvris № as-784-744-2013 ganCineba; 2014 wlis 

28 Tebervlis № as-64-62-2014 ganCineba; Tumca aqac sasamarTlo gadawyvetilebis 

gamoqveynebuli teqstidan naTlad ar ikiTxeba mxareTa Soris sxva qonebidan 

dakmayofilebis SeTanxmebis arseboba, ra SemTxvevaSic es gadawyvetilebebic zemoT 

moyvanili tendenciis gagrZelebaa.
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realizaciis meSveobiT (Sdr. zemoT, me-2 veli).21 sasamarTlos sapi-

rispiro daSvebidan ki, faqtobrivad, gamomdinareobs, rom giravno-

bis dadgeniT (276 II muxlis 1-li variantidan gamonaklisis SeTanx-

mebis gareSe) mogiravne uars ambobs moTxovnis dakmayofilebaze da 

mxolod giraos realizaciis uflebas itovebs,22 rac Seusabamoa Ta-

vad am sanivTo uflebis konstruqciasTan, romelic uzrunvelyofil 

moTxovnazea mibmuli. amgvari gadawyveta ar gamomdinareobs mxareTa 

nebis ganmartebidan, arc kanonidan da, saerTod, SeuZlebels xdis 

moTxovnis nawilobriv uzrunvelyofas.23 am wesis mixedviT, ganle-

vadi nivTis giravnoba mogiravnisaTvis yovelgvar azrs moklebulia 

da uares mdgomareobaSi ayenebs, vidre yovelgvar uzrunvelyofaze 

uaris Tqma. saboloo jamSi, sasamarTlo uaryofs giravnobis, ro-

gorc pirvel rigSi uzrunvelyofili moTxovnis kreditoris, dak-

mayofilebis saSualebas da mas Tavisebur moTxovnis SemosazRvris 

saSualebad aRiqvams, romelic ufro metad damgiraveblis interes-

ebs emsaxureba _ Tu amonagebi aWarbebs moTxovnas, is damgiravebels 

ubrundeba (280 III), xolo Tu srulad ver faravs, mogiravne mainc dak-

mayofilebulad iTvleba _ risi gaziarebac SeuZlebelia.24 amitomac 

276 II muxlis 1-li varianti unda ganimartos rogorc wesi, romelic 

moqmedebs mxolod uSualod mogiravnis mier giraos realizaciisas 

(283 I 2, II, III) _ Tu mogiravne uars ambobs sasamarTlosaTvis mimarT-

vaze da moTxovnis aRmasruleblis meSveobiT dakmayofilebaze, rac 

yvelaze metad uzrunvelyofs giraos maqsimalur fasad realiza-

cias, amis magivrad ki misTvis yvelaze mosaxerxebel gzas, giraos 

uSualod mis mier realizacias irCevs, maSin is giraodan amonagebs 

unda dasjerdes. pirvel SemTxvevaSi ki SeuZlia, SeuzRudavad daik-

mayofilos sakuTari moTxovna.25 kanonis amgvari gageba ufro axlos 

21  Wieling, Sachenrecht I, 2. Aufl ., 2006, § 15 VII 3a aa; msgavs msjelobas aviTarebs uzenaesi 

sasamarTlo 2012 wlis 6 ivlisis № a-492-S-11-2012 ganCinebaSi.

22 marTalia, zemoT moyvanil yvela gadawyvetilebaSi qarTuli sasamarTlo `sxva qonebaze 

aRsrulebis miqcevis~ dauSveblobaze saubrobs (rac TavisTavad aseve arasworia), Tumca 

sinamdvileSi gulisxmobs ara mxolod mogiravnis iZulebiTi aRsrulebis farglebSi 

dakmayofilebas, aramed, zogadad, Sesrulebis moTxovnis wardgenas movale-damgiraveblis 

winaaRmdeg, rac srulebiT gaumarTlebelia (ix. zemoT). Sdr. am msjelobidan warmomdgar 

bundovan da dausabuTebel kazuistikasTan dakavSirebiT saqarTvelos uzenaesi 

sasamarTlos 2015 wlis 30 ianvris № 784-744-2013 ganCineba.

23 am gadawyvetis mixedviT, magaliTad, mogiravne, romelic Tavisi ociaTasiani moTxovnis 

uzrunvelsayofad ori aTasis Rirebulebis qonebas miiRebda winaswar Secnobilad, amiT 

avtomaturad dakargavda moTxovnas danarCen nawilSi.

24 es daSveba waaxalisebda mogiravnis mier giraod mxolod iseTi sagnebis arCevas, romelTa 

Rirebulebac mravaljer aRemateba uzrunvelyofil moTxovnas, rac aseve arasasurvelia.

25 276 II muxlis 1-li variantis amgvari ganmartebis gareSe movale-damgiraveblis mier 

uzrunvelyofili moTxovnis nebayoflobiT srulad dafarvac ki SesaZlebelia, usafuZvlo 

Sesrulebad CaiTvalos, radgan misi valdebuleba mxolod giraos realizaciidan amonagebis 

odenobiT iyo Semofargluli. garda amisa, amgvari ganmartebiT mocemuli danawesi 

iqneboda movale-damgiraveblis gaumarTlebeli privilegireba aramovale-damgiravebelTan 

SedarebiT, romlis sasargeblodac 276 II muxlis 1-li varianti ar moqmedebs da romelic 

sruli odenobiT agebs pasuxs nakisri valdebulebisaTvis.
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dgas mis sityvasityviT ganmartebasTan, radgan kanonmdebeli gira-

vnobis qveTavSi `realizaciis~ cnebaSi gulisxmobs ara giraos saaRs-

rulebo warmoebisas auqcionze gasxvisebas, aramed mxolod uSualod 

mogiravnis mier mis gasxvisebas (Sdr. 283-e muxli). Sesabamisad, 276 

II muxlis 1-li variantiT gaTvaliswinebuli SezRudvac mxolod am 

SemTxvevaSi unda moqmedebdes.

ramdenjerme dagiravebuli nivTis mogiravneTa dakmayofilebis 

wesTan dakavSirebiT ix. 279-e muxlis komentari.

2. giraos sakuTrebaSi gadacemiT dakmayofileba 

mogiravnis giraos sakuTrebaSi gadacemiT dakmayofilebisas dgeba 

uzrunvelyofili moTxovnisa (romelic zemoT xsenebuli komponente-

bisagan Sedgeba, ix. me-8 veli) da giraos Rirebulebis Sepirispirebis 

sakiTxi, gamomdinare iqidan, rom SesaZlebelia, giraos Rirebuleba 

Seicvalos giravnobis urTierTobis ganmavlobaSi. kanonmdebeli gi-

raos Rirebulebis dadgenis moments Riad tovebs, riTac mxareebs 

utovebs farTo asparezs erTmaneTis interesebis (arakeTilsindisie-

rad) SelaxvisaTvis (ix. mux. 2601, me-2 da momdevno velebi). marTa-

lia, sapirispiro SeTanxmebis gareSe, 276 II muxlis 1-li variantis 

mixedviT, mogiravne dakmayofilebulad iTvleba maSinac ki, rodesac 

giravnobis sagnis Rirebuleba Camouvardeba moTxovnis odenobas,26 

Tumca am Rirebulebas mainc eniWeba mniSvneloba, Tu mxareebi swored 

sapirispiroze SeTanxmdnen an giraos Rirebuleba aRemateba moTxo-

vnas (ix. qvemoT). amitomac moTxovna dafarulad unda CaiTvalos 

sakuTrebaSi gadacemuli sagnis sabazro Tu sabirJo Rirebulebis 

odenobiT am moTxovnis vadamosulobis momentisaTvis.27 im SemTxveva-

Si ki, rodesac sakuTrebaSi gadasvlis momentisaTvis sagnis Rire-

buleba aRemateba moTxovnis odenobas,28 mogiravnem an fuliT unda 

aanazRauros es sxvaoba,29 an mxolod (sakuTari moTxovnis Sesabamisi) 

26  es wesi Sesabamisad moqmedebs mogiravnis giraoze sakuTrebis mopovebiT dakmayofilebis 

SemTxvevaSic, saqarTvelos uzenaesi sasamarTlos 2011 wlis 18 oqtombris № as-1309-1329-

2011 ganCineba; Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 153.

27 ix. gsk-is 1247 1 paragrafi, Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, §1259, Rn. 14; Thonabauer/

Nösslinger, Leiƞ adenreihe zum Kreditrisiko – Kreditsicherungsrecht in Polen, 2004, S. 28 (Sdr. 

sapirispirod saqarTvelos uzenaesi sasamarTlos 2015 wlis 17 aprilis № as-1119-1066-

2013 ganCineba); ra Tqma unda, giraos Rirebuleba ganisazRvreba obieqturi sazomiT da 

ara mxolod mogiravnis SefasebiT, Sdr. saqarTvelos uzenaesi sasamarTlos 2008 wlis 13 

ivnisis № as-42-327-08 gadawyvetileba.

28  ra SemTxvevisaTvisac 276 II muxli specialur wess ar Seicavs, Tumca es mogiravnis 

dakmayofilebis gamartivebisaTvis Semotanili (giraos sakuTrebaSi gadacemis) wesi, ra 

Tqma unda, ar unda aniWebdes mogiravnes damgiraveblis gayvlefis uflebas (ix.2601-e 

muxlis koment., me-3 veli). 

29 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, §1259, Rn. 14; Sdr. identuri gadawyvetisaTvis 

polonur samarTalSi Thonabauer/Nösslinger, Leiƞ adenreihe zum Kreditrisiko – Kreditsicherungsrecht 
in Polen, 2004, S. 28.

10
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wilobrivi TanasakuTreba unda moipovos giraoze.30 giravnobis sa-

marTalSi moqmed surogaciis principTan es ukanaskneli gadawyveta 

ufro axlos dgas.31

      muxli 277. amoRebulia.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

30 Damrau, in MüKo BGB, 7. Aufl . 2017, § 1259, Rn. 29.
31 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1259, Rn. 14.
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muxli 278. giravnobis sagnis realizaciisa da mogiravnis sakuTrebaSi 

gadacemis moTxovnis ufleba 

giravnobis sagnis realizaciis an mis sakuTrebaSi gadacemis moTxov-

nis ufleba mogiravnes aqvs movalis mier giravnobiT uzrunvelyofili 

moTxovnis Seusruleblobis an arajerovnad Sesrulebis SemTxvevaSi.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

I. zogadi debulebebi 

muxli akonkretebs mogiravnisaTvis 254-e muxliT miniWebuli (gi-

raodan sakuTari moTxovnis dakmayofilebis) uflebis ganxorcie-

lebis moments (giraos vadamosuloba). es aris movalis mier uzrun-

velyofili moTxovnis Seusruleblobis an arajerovani Sesrulebis 

momenti. Sesabamisad, mogiravnis mier misi dakmayofilebis fargleb-

Si giravnobis saganze sakuTrebis mopoveba (ix. mux. 276, me-10 veli), 

iseve rogorc am sagnis realizacia (ix. 283-e muxlis komentari) uz-

runvelyofili moTxovnis vadamosulobis Semdegaa SesaZlebeli.

II. giraos vadamosuloba

giraos vadamosulobasTan erTad kreditors SeuZlia, daikmayo-

filos Tavisi moTxovna misi realizaciiT an masze sakuTrebis mopo-

vebiT. vadamosuloba saxezea Sesrulebis vadis (365, 366) dadgomisas 

movalis mier uzrunvelyofili moTxovnis mTlianad an nawilobriv1 

(mag., procentebi an ganvadebis wilis) Seusruleblobis an arajer-

ovani Sesrulebisas (361 II). aucilebeli ar aris movalisaTvis damate-

biTi Sesrulebis vadis gansazRvra (400 b),2 iseve rogorc mas xels ar 

uSlis movalis mier uzrunvelyofili moTxovnis sadavod qceva an 

Sesageblis wardgena.3 am SemTxvevaSi damgiraveblis dacva moulod-

neli realizaciisagan da misTvis Sesrulebis `meore Sansis~ miniWeba 

uzrunvelyofilia Setyobinebis valdebulebiT, 282 I muxlis mixed-

viT. giraodan sakuTari moTxovnis dakmayofilebas aramarTlzomie-

rad ar aqcevs kreditori-mogiravnis mier vadis gadacileba (390),4 

Tumca am SemTxvevaSi man damgiravebels unda aunazRauros giraos 

realizaciiT gamowveuli ziani.5 giraodan dakmayofilebis ufleba 

1 Sdr. saqarTvelos uzenaesi sasamarTlos 2001 wlis 5 seqtembris № 3k/705-01 ganCineba (4). 

2   Sdr. Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 150; Tumca ix. sapirispiro 

mosazrebisaTvis saqarTvelos uzenaesi sasamarTlos 2013 wlis 25 oqtombris № as-304-

289-2013 ganCineba, rac kanonidan ar gamomdinareobs.

3 LG Wuppertal NJW-RR 2004, 1309; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1228, Rn. 3.
4  movalem am SemTxvevaSi deponirebis (434) meSveobiT unda gaaqarwylos giravnobis ufleba, 

Tu surs giraos realizaciis Tavidan acileba (Damrau, in MüKo BGB, 7. Aufl . 2017, § 1228, Rn. 11).
5 RG LZ 1930, 120. 

1

2
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3

mogiravnes aRar aqvs, Tu movale (an aramovale-damgiravebeli), mar-

Talia, dagvianebiT, magram mainc faravs uzrunvelyofil moTxovnas 

(282 IV).6

mxareebs SeuZliaT, giraos vadamosuloba damatebiT winapirobebs 

daukavSiron, magaliTad: gafrTxilebas, uSedego aRsrulebas mo-

valis winaaRmdeg da a. S., Tumca amgvar SeTanxmebas mxolod val-

debulebiTsamarTlebrivi Zala aqvs da misi darRveviT ganxorcie-

lebuli giraos realizaciac mesame pirebis winaSe marTlzomierad 

miiCneva.7 dauSvebelia SeTanxmeba vadamosulobamde giraos reali-

zaciasTan (sakuTrebaSi gadacemasTan) dakavSirebiT,8 Tumca daTq-

ma, rom mogiravnes nebismier dros SeuZlia daikmayofilos Tavisi 

moTxovna giravnobis sagnidan, SeiZleba ganimartos imgvarad, rom 

mogiravnes nebismier momentSi SeuZlia movalisaTvis Sesrulebis 

moTxovnis wardgena.9 

ix. mogiravnis mier giraodan mis vadamosulobamde dakmayofile-

basTan dakavSirebiT mux. 285, me-8 da momdevno velebi, aseve mux. 266, 

me-5 veli.

6 RGZ 100, 277.
7 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1228, Rn. 6; Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1228, Rn. 9.
8 Sosnitza, iqve.
9 KGJ 40 [1911], 293.
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muxli 279. ramdenjerme dagiravebuli sagnis realizaciis ufleba

1. Tu giravnobis sagani ramdenjermea dagiravebuli, maSin misi rea-

lizaciis ufleba aqvs nebismier mogiravnes moTxovnis Sesrulebis va-

dis dadgomisas.

2. mogiravnes, romlis giravnobis uflebac win uswrebs realizaci-

is ganmaxorcielebeli mogiravnis uflebas, SeuZlia, giravnobis sagnis 

SesaZlo realizaciis Sesaxeb Semdgomi mogiravnis werilobiTi Setyo-

binebis miRebis dRidan ori kviris ganmavlobaSi acnobos Semdgom mogi-

ravnes imis Taobaze, rom:

a) igi sargeblobs am muxlis pirveli nawiliT gaTvaliswinebuli gi-

ravnobis sagnis realizaciis uflebiT. am SemTxvevaSi Semdgomi mogi-

ravne ver ganaxorcielebs realizacias da realizaciis ganxorciele-

bis valdebuleba daekisreba wina mogiravnes; 

b) igi Tanaxmaa, rom giravnobis sagnis realizacia ganaxorcielos 

Semdgomma mogiravnem, oRond im pirobiT, rom realizaciidan amonagebi 

Tanxidan Tavisi moTxovna upiratesad dakmayofildeba.

3. am muxlis me-2 nawiliT gaTvaliswinebul realizaciis SemTxveveb-

Si realizaciidan amonagebi Tanxidan Semdgomi mogiravnis moTxovnis 

upiratesad dakmayofildeba wina mogiravnis moTxovna.

4. Tu wina mogiravne ar isargeblebs am muxlis me-2 nawiliT gaTva-

liswinebuli uflebebiT, giravnobis sagani datvirTuli rCeba im mogi-

ravneTa uflebebiT, romelTa giravnobis uflebac win uswrebs reali-

zaciis ganmaxorcielebeli mogiravnis uflebas.

5. realizaciis ganmaxorcielebel mogiravnesa da SemZens ekisrebaT 

sajaro reestrSi, xolo kanoniT gaTvaliswinebul SemTxvevaSi _ saja-

ro samarTlis iuridiul pirSi _ saqarTvelos Sinagan saqmeTa saminis-

tros momsaxurebis saagentoSi SemZenis damgiraveblad registraciis 

valdebuleba, romlis Seusruleblobis SemTxvevaSic solidarulad 

ageben pasuxs am valdebulebis SeusruleblobiT gamowveuli nebismie-

ri zianisaTvis.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

saqarTvelos 2006 wlis 29 dekembris kanoni #4310 _ ssm I, #2, 04.01.2007 w., mux. 35.

I. zogadi debulebebi ........................................................................ 433

II. ramdenjerme dagiravebuli giravnobis sagnis realizacia ...... 433

1. wina rigis mogiravnis mier giravnobis sagnis

   realizacia, 279 I ..................................................................... 433

2. momdevno rigis mogiravnis mier giravnobis sagnis

   realizacia, 279 II, III ................................................................ 434

3. uflebrivad datvirTuli giravnobis sagnis gadacema

   SemZenisaTvis ............................................................................ 435

III. realizaciis ganmaxorcielebeli mogiravnisa da SemZenis 
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2

1

3

4

5

solidaruli pasuxismgebloba SemZenis damgiraveblad 

registraciis valdebulebis SeusruleblobisaTvis ............... 436

IV. mogiravnis dakmayofileba giraoze sakuTrebis mopovebiT .... 436

I. zogadi debulebebi 

279-e muxli adgens ramdenjerme dagiravebuli giravnobis sag-

nis (Sdr. am SemTxvevaSi giravnobis rangTan dakavSirebiT mux. 267, 

1-li da momdevno velebi) realizaciis specialur wess da misi miza-

nia mogiravneTa Soris realizaciasTan dakavSirebuli uflebebisa da 

valdebulebebis ganawileba. am muxlSi mocemuli danawesebi ZalaSia 

rogorc saxelSekrulebo, ise kanonismieri da rogorc nivTis, ise 

moTxovnis giravnobis SemTxvevaSi.

II. ramdenjerme dagiravebuli giravnobis sagnis realizacia

278 da 279 I muxlebis mixedviT, uzrunvelyofili moTxovnis vad-

amosuloba mogiravnes aniWebs giraos realizaciis (an giraoze sa-

kuTrebis mopovebis meSveobiT) dakmayofilebis uflebas, Tumca mo-

giravnis es ufleba SeiZleba SeizRudos wina rigis mogiravnis mier 

sakuTari uflebebis Sesaxeb gacxadebis SemTxvevaSi. wina rigis mogi-

ravne sargeblobs giraodan sakuTari moTxovnis upiratesad dakmayo-

filebis uflebiT, damoukideblad imisa, registrirebul giravnobas-

Tan gvaqvs saqme, Tu mflobelobiTTan (gamonaklisTan dakavSirebiT 

ix. qvemoT).

1. wina rigis mogiravnis mier giravnobis sagnis realizacia, 279 I

amgvarad, Tu nivTs momdevno rigis mogiravne flobs wina rigis 

mogiravnis moTxovnis vadamosulobis momentisaTvis, am ukanasknels 

aqvs mflobelobis misTvis gadacemis moTxovnis ufleba, 279 I, 281 I 

muxlebis analogiis mixedviT.1 Tu mas ar surs, an ar SeuZlia giraos 

realizacia, maSin is ver SeuSlis xels momdevno rigis mogiravnes gi-

ravnobis sagnis realizaciaSi, rac ukudaskvniT gamomdinareobs 279 

II-IV muxlidan.2 am SemTxvevaSi moqmedebs 279 IV, V muxli.

Tu mogiravneebi erTi da imave rangiT sargebloben, am SemTxveva-

Si 279 II, III muxli ar moqmedebs da TiToeul vadamosuli moTxovnis 

mflobel mogiravnes aqvs giraos realizaciis ufleba 279 I muxlis 

mixedviT. momdevno mogiravnis sasargeblod moqmedebs mxolod 279 

IV, V muxli. 

wina rigis mogiravnis mier giravnobis sagnis realizaciisas wyde-

1 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1232, Rn. 3; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1232, Rn. 3.
2 Sdr.RGZ 87, 325; 97, 42.
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ba Semdgomi mogiravnis ufleba da SemZeni dautvirTav sakuTrebas 

moipovebs (ukudaskvna 279 IV muxlidan). momdevno rigis mogiravnis 

dakarguli uflebis kompensireba xdeba mxolod wina mogiravnis dak-

mayofilebis Semdeg monarCeni Tanxidan (280 II 1).

2. momdevno rigis mogiravnis mier giravnobis sagnis realizacia, 279 

II, III 

mogiravnes, romlis giravnobis uflebac win uswrebs realizaciis 

ganmaxorcielebeli mogiravnis uflebas, SeuZlia, giravnobis sagnis 

SesaZlo realizaciis Sesaxeb Semdgomi mogiravnis werilobiTi Se-

tyobinebis miRebidan ori kviris ganmavlobaSi acnobos am ukanask-

nels imis Taobaze, rom igi sargeblobs realizaciis uflebiT (279 II a). 

kanonmdebeli ar akonkretebs, aris Tu ara aucilebeli, aseve wina 

rigis mogiravnis moTxovnac vadamosuli iyos. marTalia, am winapiro-

bis aucilebloba SeiZleba amovikiTxoT 279 I muxlSi, romelic 279 

II a)-b) muxliT gaTvaliswinebuli uflebis gamoyenebis winapirobaa, 

Tumca amgvari midgoma azrs daakargvinebda 267-e muxlis mixedviT 

rigiTobis gansazRvras. momdevno rigis mogiravne, romlis uzrun-

velyofili moTxovnac wina mogiravnis moTxovnaze adre iqneboda 

vadamosuli, yovelTvis moaxerxebda giraodan mis upirates dakmayo-

filebas. amitomac wina rigis mogiravne, romelic giravnobis sagnis 

mflobelia, ar aris valdebuli, gadasces es sagani Semdgom mogi-

ravnes maSinac ki, rodesac misi moTxovna ar aris vadamosuli.3 mom-

devno rigis mogiravnes am SemTxvevaSi mouwevs mocda manamde, sanam 

mova wina rigis mogiravnis moTxovnis dakmayofilebis vada da es uka-

naskneli daikmayofilebs mas giraos realizaciiT, an mas SeuZlia, 

269 III, 207, 201 I muxlebis mixedviT daakmayofilos wina mogiravne 

da amgvarad moipovos misi giravnobiT uzrunvelyofili moTxovna.4 

rodesac wina mogiravne daiwyebs giraos realizacias, momdevno mo-

giravnes SeuZlia, SeuerTdes mas am procesSi da moiTxovos monarCeni 

amonagebidan (280 II 2). 

amis sapirispirod, Tu nivTs Semdgomi rigis mogiravne flobs, an 

is saerTod damgiraveblis mflobelobaSia (mag. registrirebuli gi-

ravnobisas) da wina rigis mogiravnis moTxovna jer kidev ar aris 

vadamosuli, igi win ver aRudgeba am Semdgomi rigis mogiravnis mier 

giraos realizacias.5 am SemTxvevaSi SesaZlebelia, mxolod damgira-

vebels (orive mogiravnis registrirebuli giravnobisas) daekisros 

valdebuleba, Semdgomi rigis mogiravnis mier 281 I muxliT gaTva-

3 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1232, Rn. 2.
4 iqve.
5  Sdr. gsk-is 132 2 paragrafi da amasTan dakavSirebiT: RGZ 87, 325; RGZ 97, 42; Damrau, iqve, 

Rn. 3.

6

7

8
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liswinebuli moTxovnis wardgenisas Seatyobinos wina rigisas amis 

Sesaxeb, raTa mas hqondes saSualeba, izrunos sakuTari interesis 

dacvisaTvis _ moiTxovos registrirebuli giravnobis mflobelo-

biTiT Secvla, an daakmayofilos momdevno rigis mogiravne 269 III 

muxlis mixedviT.

Tu nivTi momdevno rigis mogiravnis mflobelobaSia da 278, 279 I 

muxlebis mixedviT orive mogiravnes aqvs giraos realizaciis ufle-

ba, wina mogiravnis mier 279 II a) muxliT miniWebuli SesaZleblobis 

gamoyenebis SemTxvevaSi, Semdgomi mogiravne ver ganaxorcielebs re-

alizacias da misi ganxorcieleba pirvels daekisreba valdebulebis 

saxiT. am dros giraos sagnis mflobelma momdevno rigis mogiravnem 

es mflobeloba unda gadasces wina rigis mogiravnes, iseve rogorc 

zemoT moyvanil SemTxvevaSi (me-3 veli). momdevno mogiravnis uflebis 

gaqarwylebasa da misi monarCenidan dakmayofilebasTan dakavSirebiT 

ZalaSia zemoTqmuli. garda aRniSnulisa, wina mogiravnes SeuZlia, 

Tanxmoba gamoTqvas momdevno mogiravnis mier giraos realizacia-

ze, oRond sanacvlod moiTxovos realizaciidan amonagebi Tanxebi-

dan Tavisi moTxovnis upiratesad dakmayofildeba (279 II b). es aris 

pirobadebuli Tanxmoba, romlis darRvevac realizator-mogiravnes 

arauflebamosilad aqcevs da aniWebs wina mogiravnes kondiqciur 

(982) da deliqtur (992) moTxovnebs. momdevno rigis mogiravnis mier 

wina mogiravnis TanxmobiT giraos realizaciisas mas aqvs nivTze 

mflobelobis gadacemis moTxovna 279 I, II b), 281 I muxlebis mixedviT, 

rogorc damgiraveblis, ise am rangiT winmswrebi mogiravnisagan.

Tu wina rigis mogiravne Sesabamis vadaSi ar gamoiyenebs 279 II a)-b) 

muxliT miniWebul uflebebs, maSin kargavs rogorc giraos reali-

zaciis, ise amonagebi Tanxidan upiratesad dakmayofilebis uflebas 

(279 III), misi interesebi daculia mxolod 279 IV muxlis mixedviT.

momdevno rigis mogiravnis mier giraos realizaciidan amonagebi 

TanxiT wina mogiravnis upiratesad dakmayofilebisas (279 II b) unda 

daifaros misi yvela vadamosuli moTxovna, xolo im moTxovnis da-

safaravad, romlis Sesrulebis vadac jer ar mosula, Tanxa unda 

Seinaxos notariusTan depozitze, 280 III 1 muxlis analogiiT. real-

izator-mogiravnes sakuTari moTxovnis dakmayofileba mxolod amis 

Sedegad morCenili Tanxidan SeuZlia.6

yvela zemoT aRweril SemTxvevaSi giraos realizaciis proce-

durasTan dakavSirebiT ZalaSi rCeba 280_2851 muxlebi.

3. uflebrivad datvirTuli giravnobis sagnis gadacema SemZenisaTvis

SemZeni giravnobis sagans iZens, rogorc wesi, dautvirTavad, 

Tumca am wesidan arsebobs gamonaklisic, kerZod, giravnobis sagani 

6 Sdr. Damrau, in MüKo BGB, 7. Aufl . 2017, § 1247, Rn. 2.

9

10

11
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datvirTuli rCeba im mogiravneTa uflebebiT, romelTa giravnobis 

uflebac win uswrebs realizaciis ganmaxorcielebeli mogiravnis 

uflebas (279 IV).

III. realizaciis ganmaxorcielebeli mogiravnisa da SemZenis 

solidaruli pasuxismgebloba SemZenis damgiraveblad registraciis 

valdebulebis SeusruleblobisaTvis

274 II normis analogiurad, registrirebuli giravnobis SemTxveva-

Si mogiravne, romlis giravnobis uflebac win uswrebs realizaciis 

ganmaxorcielebeli mogiravnis uflebas, daculia realizaciis gan-

maxorcielebeli mogiravnisa da SemZenis erToblivi arakeTilsindi-

sieri moqmedebebisagan im SemTxvevaSi, rodesac isini ar asruleben 

SemZenis damgiraveblad registraciis kanonismier valdebulebas; ka-

noni adgens realizaciis ganmaxorcielebeli mogiravnisa da SemZenis 

solidarul pasuxismgeblobas (463) valdebulebis SeusruleblobiT 

gamowveuli nebismieri zianisaTvis.

IV. mogiravnis dakmayofileba giraoze sakuTrebis mopovebiT

279-e muxlSi saubaria ramdenime mogiravneTagan erT-erTis gira-

os mxolod realizaciis da ara misi sakuTrebaSi gadacemis meSveobiT 

dakmayofilebaze, rac am SemTxvevaSi mogiravnis aseTi formiT dak-

mayofilebas sakmaod problemurs xdis. sakanonmdeblo konceptTan 

yvelaze axlos mdgom gadawyvetad 279 IV muxlis analogiiT gamoyeneba 

unda miviCnioT im SemTxvevaSi, rodesac giraoze sakuTrebas momde-

vno rigis mesakuTre moipovebs; xolo wina rigis mogiravnis mier sa-

kuTrebis mopovebisas momdevnos giravnobis ufleba unda gaqarwyl-

des 279 II-IV muxlidan ukudaskvniT gamomdinare principis analogiis 

safuZvelze. 

12

13
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 muxli 280. realizaciidan amonagebi Tanxis ganawileba

1. giravnobis sagnis realizaciidan amonagebi Tanxidan pirvel rigSi 

daifareba realizaciis xarjebi da dakmayofildeba realizaciis gan-

maxorcielebeli mogiravnis moTxovna.

2. giravnobiT ramdenjerme datvirTuli sagnis realizaciis gan-

maxorcielebeli mogiravne valdebulia, realizaciis xarjebis da-

farvisa da Tavisi moTxovnis dakmayofilebis Semdeg darCenili Tanxa 

Seinaxos notariusTan depozitze Semdgomi mogiravneebis moTxovne-

bis dakmayofilebis uzrunvelsayofad. yoveli Semdgomi mogiravnis 

moTxovna dakmayofildeba wina mogiravnis moTxovnis srulad dakmay-

ofilebis Semdeg.

3. giravnobiT uzrunvelyofili yvela moTxovnis srulad dakmayo-

filebis Semdeg, agreTve Semdgomi mogiravneebis ararsebobisas amona-

gebidan darCenili Tanxa damgiravebels unda gadaeces.

4. giravnobis sagnis realizaciis ganmaxorcielebeli mogiravne pa-

suxs agebs sxva mogiravneebis winaSe im zianisaTvis, rac warmoiSoba am 

muxlis me-2 nawiliT gaTvaliswinebuli valdebulebis Seusruleblo-

bisTvis.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. zogadi debulebebi ........................................................................ 437

II. giravnobis sagnis realizaciidan amonagebi Tanxis 

   ganawileba ...................................................................................... 438

1. amonagebi Tanxis ganawilebis zogadi wesi ............................ 438

2. ramdenjerme dagiravebuli giravnobis sagnis 

   realizaciidan amonagebi Tanxis ganawileba......................... 438

a) mogiravnis moTxovnis dafarva ........................................... 438

b) sakuTreba da mesame piris uflebebi amonagebze .............. 439

I. zogadi debulebebi

280-e muxli mis momdevno muxlebTan erTad qmnis giraos reali-

zaciis procedurisa da Sedegebis momwesrigebel regulaciur kom-

pleqss. es norma adgens giravnobis sagnis realizaciidan amonagebi 

Tanxis ganawilebis wess da miznad isaxavs mogiravnisa (mogiravneebis) 

da damgiraveblis urTierTdapirispirebul interesebs Soris kom-

promisis monaxvas. realizacia mogiravnis giraodan dakmayofilebis 

specialuri wesia, romelsac analogiiT ver gavavrcelebT giraos sa-

kuTrebaSi gadacemis gziT dakmayofilebis SemTxvevebze (2601).

1
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II. giravnobis sagnis realizaciidan amonagebi Tanxis ganawileba

1. amonagebi Tanxis ganawilebis zogadi wesi

280 I muxli, faqtobrivad, imeorebs 256-e muxlSi mocemul debule-

bebs, romelTa mixedviTac, girao pasuxs agebs ara mxolod uzrun-

velyofili (ZiriTadi) moTxovnisaTvis, aramed aseve realizaciis 

xarjebisaTvisac da damatebiTi moTxovnebisaTvis1 (ix. detalurad 

amasTan dakavSirebiT 256-e muxlis komentari). xazgasma imisa, rom 

amonagebiT, `pirvel rigSi~, realizaciis xarjebi ifareba, mokle-

bulia raime praqtikul mniSvnelobas, radgan, Tu amonagebi mTlian 

moTxovnas ver faravs, darCenili nawilisaTvis movale mainc pira-

dad, mTeli Tavisi qonebiT agebs pasuxs (Sdr. mux. 276, me-9 veli) da 

amitomac kreditorisaTvis am normaSi mocemuli rigiToba mxolod 

SesakrebTa gadanacvlebaa, rac jamze ar aisaxeba.

realizaciidan amonageb Tanxas mogiravne, ubralod, isakuTrebs, 

risi uflebac mas miniWebuli aqvs realizaciis uflebamosilebiT.2 

misakuTreba unda moxdes gareSe pirTaTvis Secnobadi formiT, Tum-

ca misi gacxadeba damgiraveblis winaSe aucilebeli ar aris.3 

2. ramdenjerme dagiravebuli giravnobis sagnis realizaciidan 

amonagebi Tanxis ganawileba

Tu giravnobis sagani datvirTulia ramdenjerme, yoveli Semdgo-

mi mogiravnis moTxovna dakmayofildeba wina mogiravnis moTxovnis 

srulad dakmayofilebis Semdeg. 

a) mogiravnis moTxovnis dafarva

mogiravnis moTxovnis srulad dafarva gulisxmobs uzrunvelyo-

fili moTxovnis dafarvas 256 I muxliT gaTvaliswinebul yvela nawi-

lSi. am SemTxvevaSi moTxovna iTvleba giraos mesakuTris mier dafa-

rulad. Tu mesakuTre, amavdroulad, mogiravnis piradi movalecaa, 

maSin is Tavisufldeba Tavisi valdebulebisagan, magram Tu damgi-

ravebeli-mesakuTre da piradi movale ar aris erTi da igive piri 

(giravnoba sxvisi valisaTvis), maSin mogiravnis moTxovna movalis 

mimarT, 269 III analogiiT4, mesakuTreze gadadis.5 moTxovna mesakuT-

reze gadadis im SemTxvevaSic, rodesac mesakuTre damgiravebeli da 

piradi movale sami gansxvavebuli piria (ix. mux. 254, me-9 veli), an, 

1  Sdr. saqarTvelos uzenaesi sasamarTlos 2012 wlis 20 seqtembris № as-483-457-2012 

gadawyvetileba.

2 Wieling, Sachenrecht I, 2. Aufl ., 2006, § 15 VII 3a bb.
3 iqve.
4 OLG Frankfurt JW 1931, 2751.
5 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1247, Rn. 4.
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rodesac mxolod damgiravebeli da piradi movalea identuri.6

b) sakuTreba da mesame piris uflebebi amonagebze

Tu giraos realizaciidan amonagebi mxolod realizatori-mogi-

ravnis moTxovnebs faravs, maSin realizatori moipovebs masze erT-

pirovnul sakuTrebas da Semdgomi valdebulebebi aRar warmoeSoba.7 

im SemTxvevaSi ki, rodesac amonagebi aRemateba moTxovnis odenobas, 

realizaciis ganmaxorcielebeli mogiravne valdebulia, realizaci-

is xarjebis dafarvisa da Tavisi moTxovnis dakmayofilebis Semdeg 

darCenili Tanxa Seinaxos notariusTan depozitze Semdgomi mogi-

ravneebis moTxovnebis dakmayofilebis uzrunvelsayofad (280 II 1). 

Tu mogiravne ar asrulebs aRniSnul valdebulebas, igi pasuxs agebs 

sxva mogiravneebis winaSe am kanonismieri valdebulebis Seusruleb-

lobis Sedegad damdgari zianisaTvis (280 IV). ramdenadac calsaxaa am 

SemTxvevaSi 280 II 1 muxlis formulireba mogiravnisaTvis dakisre-

buli valdebulebebis nawilSi, imdenad aracalsaxaa amonagebis saniv-

TosamarTlebrivi bedi. germanul doqtrinaSi gamoTqmuli mosazre-

bis Tanaxmad,8 romlis alternativac qarTul samarTalSi gamoTqmuli 

ar aris,9 Tu amonagebi aRemateba moTxovnis odenobas, maSin masze 

warmoiSoba realizatori mogiravnisa da giraos (yofili) mesakuTris 

(maSinac ki, rodesac is ar aris amavdroulad damgiravebeli10) Tana-

sakuTreba. realizator mogiravnes SeuZlia, Tavisi TanasakuTreba 

amonageb fulze, romelic Seesatyviseba uzrunvelyofili moTxov-

nis odenobas, miisakuTros.11 monarCeni amonagebi rCeba mesakuTris 

erTpirovnul sakuTrebaSi, razec, surogaciis principis Tanaxmad, 

gadadis sxva mogiravneebis giravnoba.12 swored es monarCeni unda 

Seinaxos realizatorma, Tumca sxva mogiravneebis giravnobiT dat-

virTuli (maTi moTxovnebis uzrunvelsayofad, 280 II 1), mesakuTris 

saxelze deponirebis meSveobiT. Tu amonageb fuls mogiravne zemoT 

Tqmulis sapirispirod sakuTar fuls urevs, maSin mas warmoeSoba 197 

I da 982-e muxlebiT gaTvaliswinebuli valdebuleba giraos mesakuT-

ris winaSe im odenobiT, ra Tanxazec unda warmoSobiliyo am ukanas-

knelis sakuTreba.13 miTvisebuli TanxisaTvis procentebis gadaxdis 

valdebuleba realizators awevs, 984 I, 979 I muxlebis mixedviT. mes-

akuTris moTxovnaze ZalaSi rCeba mesame pirTa is uflebebi, romle-

6 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1247, Rn. 4.
7 iqve, Rn. 5.
8 Knoke, Die Wirkungen des Pfandverkaufs, 1961, S. 81.
9  Tumca Sdr. aseve germanul samarTalSi sawinaaRmdego gadawyvetisaTvis Emmerich, 

Pfandrechtskonkurrenzen, 1909, S. 356.
10 OLG Dresden OLGE 6, 126.
11 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1247, Rn. 5.
12 RGZ 119, 269.
13 Damrau, iqve.

6
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biTac datvirTuli iyo giravnobis sagani.14

280 II 1 muxliT dadgenili wesi moqmedebs ara mxolod realizator 

mogiravnesa da momdevno rigis mogiravnes Soris urTierTobaSi, ara-

med am ukanasknelsa da momdevno mogiravneebs Soris urTierTobaSic 

(280 II 2). 

giraos aramarTlzomieri realizaciisas amonagebis sanivTosa-

marTlebrivi bedi damokidebulia imaze, gadadis Tu ara SemZenze 

sakuTreba (ix. mux. 285, me-6 da momdevno velebi). marTalia, reali-

zators am dros arc erT SemTxvevaSi ar ekuTvnis amonagebi, Tumca 

sakuTrebis SemZenze gadasvlis SemTxvevaSi amonagebze giraos (yo-

fili) mesakuTre moipovebs erTpirovnul sakuTrebas da moqmedebs 

zemoT xsenebuli surogaciis principi.15 im SemTxvevaSi ki, rodesac 

SemZeni ver moipovebs sakuTrebas giraoze, is rCeba damgiraveblis 

sakuTrebaSi da, ra Tqma unda, aq surogaciis principi ar gamodgeba. 

amonagebze am dros mxolod realizatori moipovebs sakuTrebas.16

realizaciis farglebSi giraos gasxvisebisas, Tu myidveli ayo-

vnebs fasis gadaxdas, giraos (yofili) mesakuTre realizatoris wi-

naaRmdeg moipovebs misTvis kuTvnili amonagebis odenobiT moTxo-

vnas, romelzec iseve vrceldeba mesame piris uflebebi, rogorc 

giraodan amonagebze.17 erTi da imave rangis ori giravnobis SemTxveva-

Si, Tu amonagebi arasakmarisia orive moTxovnis dasafaravad, maSin 

is unda ganawildes mogiravneebs Soris uzrunvelyofis moTxovnebis 

Tanafardobis mixedviT; Tu realizacia mogiravneebma erTdroulad 

ganaxorcieles, maSin maTi TanasakuTrebac Sesabamisad ganisazRvre-

ba.18

giravnobiT uzrunvelyofili yvela moTxovnis srulad dakmayofi-

lebis Semdeg, aseve im SemTxvevaSi, rodesac saxeze ar arian Semdgo-

mi mogiravneebi, _ amonagebidan darCenili Tanxa gadaecema damgira-

vebels (280 III). 

14 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1247, Rn. 5.
15 Knoke, Die Wirkungen des Pfandverkaufs, 1961, S. 91.
16 iqve, S. 108.
17 BGH NJW 1959, 1127.
18 Damrau, iqve, Rn. 7.

7

8

9

10
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muxli 281. giravnobis sagnis gadacema realizaciis uflebis mqone mo-

giravnisaTvis 

1. giravnobis sagnis realizaciis an misi sakuTrebaSi gadacemis 

moTxovnis uflebis mqone mogiravnes ufleba aqvs, moiTxovos misTvis 

giravnobis sagnis mflobelobaSi gadacema. mogiravnis moTxovna misT-

vis giravnobis sagnis mflobelobaSi gadacemis Sesaxeb dauyovnebliv 

unda dakmayofildes.

2. Tu moTxovnis realizacia damokidebulia ama Tu im iuridiuli 

moqmedebis Sesrulebaze, maSin mogiravnes SeuZlia, damgiravebels 

mosTxovos amis ganxorcieleba. Tu damgiravebeli ori kviris vadaSi ar 

Seasrulebs mogiravnis moTxovnas, mogiravne uflebamosilia, es moqme-

deba damgiraveblis saxeliT ganaxorcielos mesame pirTa mimarT.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

saqarTvelos 2009 wlis 17 ivlisis kanoni #1541 _ ssm I, #21, 03.08.2009 w., mux.124.

I. zogadi debulebebi ........................................................................ 441

II. giravnobis sagnis gadacema realizaciis uflebis 

   mqone mogiravnisaTvis, 281 I ........................................................ 441

III. iuridiuli moqmedebis Sesruleba, 281 II ................................... 442

I. zogadi debulebebi 

mogiravnes mxolod maSin SeuZlia daikmayofilos Tavisi moTxovna 

giraos realizaciiT, rodesac is dagiravebuli nivTis mflobelia. 

mflobelobis gareSe misTvis praqtikulad SeuZlebelia giravnobis 

sagnis gayidva da SemZenisaTvis sakuTrebis gadacema. Tu girao (re-

gistrirebuli giravnobisas) damgiraveblis mflobelobaSia, mogi-

ravnem realizaciamde jer masze mflobeloba unda moipovos, rasac 

emsaxureba 281 I muxli.

am muxlis meore nawili moTxovnis mogiravnes aniWebs uflebas, 

moiTxovos damgiraveblisagan realizaciis xelSemSleli garemoebis 

aRmofxvra, risi Seusruleblobis SemTxvevaSic is uflebamosilia, 

Tavad aRmofxvras es garemoeba.

II. giravnobis sagnis gadacema realizaciis uflebis mqone 

mogiravnisaTvis, 281 I

281 I muxli aqtualuri xdeba mxolod registrirebuli an kanon-

ismieri aramflobelobiTi giravnobisas, radgan mflobelobiTi gi-

ravnobis SemTxvevaSi damgiravebeli Tavad aris giraos (pirdapiri 

an arapirdapiri) mflobeli (Sdr. mux. 257, me-4 da momdevno velebi). 

1

2
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moTxovna, 281 I 1 muxlis mixedviT, mimarTulia giraos (pirdapiri 

an arapirdapiri) mflobeli damgiraveblis, sxva mogiravneebis (ix. 

mux. 279, me-3 da me-9 velebi) da ara mesame piris winaaRmdeg (Sdr. 

268).1 Tu damgiravebeli da mesakuTre sxvadasxva piria (ix. mux. 254, 

me-9 veli), maSin 281 I 1 muxliT gaTvaliswinebuli moTxovna mesaku-

Tris winaaRmdegaa mimarTuli, Tuki giravnobis dadgenisas damgira-

vebeli Sesabamisi uflebamosilebis safuZvelze moqmedebda, winaaRm-

deg SemTxvevaSi is pasuxs agebs rogorc nebismieri sxva mesame piri, 

zogadi wesebis mixedviT (Sdr. 268).2

281 I 1 muxlze miTiTebiT nivTis gamoTxovis winapirobaaa giraos 

vadamosuloba (278).3 damgiravebels SeuZlia, SeuzRudavad wauyenos 

mogiravnes moTxovnis uflebis gamaqarwylebeli an ganxorcielebis 

Semaferxebeli Sesageblebi (ix. mux. 263, me-2 da momdevno velebi). am 

Sesageblebis garda, mflobelobis uflebaze miTiTebis SesaZleblo-

ba mas ar aqvs,4 iseve rogorc giraos droebiT SenarCunebis interes-

ze miTiTebisa (281 I 2). 

281 I muxli gamoiyeneba analogiiT mogiravnis mier giraoze saku-

Trebis mopovebiT dakmayofilebis SemTxvevaSi nivTze mflobelobis 

moTxovnisaTvis.

III. iuridiuli moqmedebis Sesruleba, 281 II

Tu giravnobis sagania moTxovnis ufleba, romlis realizaciac 

movalis mier mogiravnis sasargeblod SesrulebiT (ix. mux. 276, me-7 

veli, mux. 283, me-12 veli) damokidebulia garkveuli iuridiuli mo-

qmedebis ganxorcielebaze (mag., xelSekrulebidan gasvla an misi moS-

la, gafrTxileba, vadis daniSvna (400 b), sarCelis aRZvra, gadaxdisu-

1  Tumca, gamonaklisis saxiT, 281 I 1 muxli analogiiT unda gavrceldes im SemTxvevazec, 

rodesac damgiraveblis mier giraos gasxvisebisas mesame piri-SemZeni masze sakuTrebas 

moipovebs, Tumca mogiravne mainc inarCunebs masze giravnobis uflebas da, amavdroulad, 

moipovebs sakuTari moTxovnis dauyovnebliv dakmayofilebis SesaZleblobas (266 II, ix. 

266-e muxlis koment., me-5 veli).

2 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1231, Rn. 2.
3  gaugebaria, Tu ras gulisxmobs uzenaesi sasamarTlo (Tavis 2015 wlis 30 ianvris #as-

784-744-2013 ganCinebaSi), rodesac ambobs, rom `Sesrulebis adgils ikavebs giravnobis 

sagnis sakuTrebaSi gadacemis an misi realizaciis moTxovnis ufleba~, giraos realizacia 

da masze sakuTrebis mopoveba ar aris moTxovnis ufleba, romelic damgiravebelma unda 

daakmayofilos, aramed mogiravnis uflebaa, romelic Tavad unda ganaxorcielos. xolo, 

Tu sasamarTlo zemoTqmulSi giraos gamoTxovis moTxovnas gulisxmobs 281 I 1 muxlis 

mixedviT, esec arasworia, radgan es moTxovna, ra Tqma unda, ar ikavebs Sesrulebis 

adgils. am logikiT, gamomdinare iqidan, rom mogiravnes giraos gamoTxovis ufleba 

uCndeba uzrunvelyofili vadamosuli moTxovnis SeusruleblobasTan erTad (278), is 

am momentSi unda kargavdes am uzrunvelyofil moTxovnas, rac absurdia. garda amisa, 

damgiravebel movales SeuZlia, giraos realizaciamde nebismier dros daakmayofilos 

mogiravne (282 IV), rac pirdapir ewinaaRmdegeba sasamarTlos am daSvebas.

4 Damrau, iqve, Rn. 6. 
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unarobis Sesaxeb gancxadebis Setana da a. S.,5 (ix. damatebiT mux. 283, 

me-12 da momdevno velebi), maSin mogiravnes SeuZlia, damgiravebels 

mosTxovos am moqmedebis Sesruleba (281 II 1). 

amgvarad, kanonmdebeli, moTxovnis dagiravebis miuxedavad, mxo-

lod damgiravebels miiCnevs moTxovnis samarTlebrivi bedis ba-

ton-patronad da mxolod mas akisrebs iuridiuli moqmedebis Seus-

ruleblobis gamo moTxovnis verganxorcielebis risks. Tumca es wesi 

SeuzRudavad mxolod giraos vadamosulobis (278) momentamde moq-

medebs, radgan am momentamde mogiravnisaTvis didi mniSvneloba ar 

aqvs, Seasrulebs Tu ara dagiravebuli moTxovnis movale am moTxo-

vnas da warmoeSoba Tu ara mas Sesrulebis saganze giravnoba (264 

I), Tu ar Seasrulebs da saSualebas miscems, giraos vadamosulobis 

Semdeg, 283 III muxlis mixedviT, daikmayofilos Tavisi interesi.6 

marTalia, giraos vadamosulobis Semdegac, 281 II 1 muxlis mixed-

viT, misi realizaciisaTvis aucilebeli samarTlebrivi moqmedebis 

ganxorcielebis ufleba damgiravebels rCeba, Tumca moTxovnidan 

ori kviris vadaSi damgiraveblis mier misi ganuxorcieleblobis 

SemTxvevaSi, mogiravnes SeuZlia, es moqmedeba Tavad ganaxorcielos 

damgiraveblis saxeliT (281 II 2). es wesi moqmedebs aseve sicocxlis 

dazRvevis xelSekrulebis moSlis SemTxvevaSic, rodesac dazRveuli 

agiravebs aqedan warmomdgar uflebas.7

5  Sdr. Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1282, Rn. 2.
6  erTaderTi gamonaklisi am wesidan dasaSvebi unda iyos moTxovnis mogiravnisaTvis 

misiT sargeblobis uflebis miniWebisas (ix. 254-e muxlis koment., me-13 veli), radgan 

am SemTxvevaSi damgiravebeli-kreditori moTxovnis gauqmebiT akargvinebs mogiravnes 

giravnobis xelSekrulebiT gaTvaliswinebul (261 II) sargebels. amitomac am SemTxvevaSi 

sasurveli iqneba, Tu sasamarTlo praqtika damgiraveblis mier moTxovnaze uaris Tqmas 

mogiravnisTvis Tanxmobasavaldebulod aRiarebs (Sdr. gsk-is 1283 I paragrafis me-2 

varianti).

7   BGH NJW 1966, 1073, dazRveulis mier xelSekrulebis moSlis ufleba ar aris piradi 

xasiaTis ufleba, romlis ganxorcielebac sxva piris mier dauSvebelia (Sosnitza, in Beck OK 
BGB, 41. Aufl ., 2011, § 1283, Rn. 3).

6
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muxli 2811. dagiravebuli satransporto saSualebis an/da sasof-

lo-sameurneo manqanis damxmare teqnikuri saSualebis mogiravnisaT-

vis gadacema

1. mogiravnes ufleba aqvs, sasamarTlos gareSe, saaRsrulebo da-

wesebulebaSi giravnobis mowmobis wardgenis safuZvelze moiTxovos 

dagiravebuli `sagzao moZraobis Sesaxeb~ saqarTvelos kanonis 53-e 

muxlis pirveli punqtiT gansazRvruli satransporto saSualebis an/

da sasoflo-sameurneo manqanis damxmare teqnikuri saSualebis iZule-

bis wesiT mis mflobelobaSi gadacema.

2. saaRsrulebo dawesebulebis mier mogiravnisaTvis dagiravebuli 

`sagzao moZraobis Sesaxeb~ saqarTvelos kanonis 53-e muxlis pirveli 

punqtiT gansazRvruli satransporto saSualebis an/da sasoflo-sa-

meurneo manqanis damxmare teqnikuri saSualebis gadacema xorcielde-

ba `saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos kanoniT dadgenili 

wesiT.

3. saaRsrulebo dawesebulebaSi erTi da imave ̀ sagzao moZraobis Ses-

axeb~ saqarTvelos kanonis 53-e muxlis pirveli punqtiT gansazRvruli 

satransporto saSualebis an/da sasoflo-sameurneo manqanis damxmare 

teqnikuri saSualebis mflobelobaSi gadacemisaTvis sxvadasxva mogi-

ravnis mier giravnobis mowmobis wardgenis SemTxvevaSi giravnobis sag-

ani gadaecema im mogiravnes, romelsac aqvs giravnobiT uzrunvelyofi-

li moTxovnis dakmayofilebis upiratesi ufleba.

4. giravnobis mowmobis gasaCivreba ar iwvevs misi aRsrulebis SeCe-

rebas.

5. mogiravne, romelsac am muxlis me-2 nawilis Sesabamisad mflobe-

lobaSi gadaeca `sagzao moZraobis Sesaxeb~ saqarTvelos kanonis 53-e 

muxlis pirveli punqtiT gansazRvruli satransporto saSualeba an/

da sasoflo-sameurneo manqanis damxmare teqnikuri saSualeba, valde-

bulia, saqarTvelos kanonmdeblobiT dadgenili wesiT ganaxorcielos 

misi realizacia an sakuTrebad daregistrireba.

6. mogiravnisaTvis `sagzao moZraobis Sesaxeb~ saqarTvelos kanonis 

53-e muxlis pirveli punqtiT gansazRvruli satransporto saSualebis 

an/da sasoflo-sameurneo manqanis damxmare teqnikuri saSualebis iZu-

lebis wesiT gadacemasTan dakavSirebuli xarjebi daekisreba movales.

7. mogiravnis mier giravnobis mowmobis saaRsrulebo dawesebuleba-

Si wardgenis marTlzomierebisTvis pasuxismgebelia mogiravne.

saqarTvelos 2009 wlis 17 ivlisis kanoni #1541 _ ssm I, #21, 03.08.2009 w., mux.124. 

saqarTvelos 2013 wlis 24 dekembris kanoni #1833 _ vebgverdi, 03.01.2014 w.

I. zogadi debulebebi ........................................................................ 445

II. dagiravebuli satransporto saSualebisa da 

   sasoflo-sameurneo manqanis damxmare teqnikuri saSualebis
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1

2

3

   iZulebiTi wesiT gadacema realizaciis uflebis 

   mqone mogiravnisaTvis .................................................................. 445

1. giraos gamoTxova iZUlebiTi wesiT ............................................ 445

2. iZulebiT gadacemis wesi ramdenime mogiravnis mier

   giravnobis mowmobis wardgenis SemTxvevaSi, 2811 III .................. 446

3. satransporto saSualebisa da sasoflo-sameurneo manqanis 

   damxmare teqnikuri satransporto saSualebis realizacia 

   an sakuTrebad registracia 2811 IV ............................................. 446

I. zogadi debulebebi 

marTalia, registrirebuli giravnobisas mogiravnes aqvs girao-

dan dakmayofilebis mizniT masze mflobelobis gadacemis moTxovnis 

ufleba 281 I muxlis mixedviT, Tumca damgiraveblis mier am moTxo-

vnis nebayoflobiT Seusruleblobis SemTxvevaSi mogiravnes mxolod 

erTi gzaRa rCeba _ sasamarTlosaTvis mimarTva da sakuTari moTxo-

vnis iZulebiTi aRsrulebis farglebSi ganxorcieleba. kanonmdebeli 

satransporto saSualebisa da sasoflo-sameurneo manqanis damxmare 

teqnikuri saSualebis mogiravnes ayenebs privilegirebul mdgoma-

reobaSi, aniWebs ra mas uflebas, sasamarTlos gverdis avliT, mxolod 

giravnobis mowmobis safuZvelze, iZulebis wesiT, moiTxovos giraos 

mis mflobelobaSi gadacema.

II. dagiravebuli satransporto saSualebisa da sasoflo-sameurneo 

manqanis damxmare teqnikuri saSualebis iZulebiTi wesiT gadacema 

realizaciis uflebis mqone mogiravnisaTvis

1. giraos gamoTxova iZulebiTi wesiT

 

2811 muxlis mixedviT, dagiravebuli satransporto da sasoflo-sa-

meurneo manqanis damxmare teqnikuri saSualeba mogiravnes mflobe-

lobaSi gadaecema saaRsrulebo biuros meSveobiT giravnobis mowmo-

bis safuZvelze (2581),  saaRsrulebo warmoebaTa Sesaxeb kanonis 20 I,1 

25, 831 I muxlebis mixedviT, moZravi nivTis gadacemisaTvis kanoniT 

dadgenili wesiT. 25 IV 1 muxlis mixedviT, mogiravnem saaRsrulebo 

warmoebis dawyebis gancxadebasTan erTad unda waradginos giraos 

sabazro Rirebulebis damadasturebeli dokumenti.

iZulebiTi wesiT gadacemasTan dakavSirebuli xarjebi ekisreba 

movales (2811 VI), maSinac ki, rodesac is da giraos mesakuTre araiden-

1  giravnobis mowmobis safuZvelze iZulebiTi aRsrulebisas aucilebeli ar aris 

saaRsrulebo furclis dednis wardgena (saaRsrulebo warmoebaTa Sesaxeb kanonis me-

20 I muxli), Sdr. amasTan dakavSirebiT, saqarTvelos uzenaesi sasamarTlos 2014 wlis 5 

martis #as-11-11-2014 ganCineba.
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turi pirebi arian da aseve im SemTxvevaSi, rodesac movale, damgira-

vebeli da mesakuTre sami gansxvavebuli piria (ix. mux. 254, me-9 veli). 

Tumca es moTxovnac iTvleba giravnobiT uzrunvelyofilad (256), 

ris gamoc am xarjebis dakmayofilebac giraodan unda moxdes (276 I). 

giravnobis mowmobis saaRsrulebo dawesebulebaSi wardgenis 

marTlzomierebaze, rogorc proceduruli, ise Sinaarsobrivi Tval-

sazrisiT, pasuxismgebelia mogiravne (2811 VII, saaRsrulebo warmoeba-

Ta Sesaxeb kanonis 831 II), ris gamoc is Tavs ver gaimarTlebs mxolod 

mowmobis gamcemi organos (Sdr. mux. 2581, me-3 veli) daudevrobaze 

miTiTebiT da Tavad anazRaurebs aramarTlzomieri realizaciiT ga-

mowveul zians (ix. mux. 285, sq. 39). mas ar warmoeSoba kanonieri ndoba 

am mowmobis safuZvelze. 

giravnobis mowmobis gasaCivreba gamcem an zemdgom organoSi ar 

iwvevs misi aRsrulebis SeCerebas (2811 IV).

2. iZulebiT gadacemis wesi ramdenime mogiravnis mier giravnobis 

mowmobis wardgenis SemTxvevaSi, 2811 III

Tu saaRsrulebo dawesebulebaSi erTi da imave satransporto 

saSualebisa da sasoflo-sameurneo manqanis damxmare teqnikuri sa-

Sualebis mflobelobaSi gadacemis moTxovniT giravnobis mowmobas 

erTdroulad ramdenime mogiravne waradgens, maSin giravnobis sagani 

gadaecema im mogiravnes, romelsac aqvs giravnobiT uzrunvelyofi-

li moTxovnis dakmayofilebis upiratesi ufleba (279 II).

3. satransporto saSualebisa da sasoflo-sameurneo manqanis damx-

mare teqnikuri satransporto saSualebis realizacia an sakuTrebad 

registracia, 2811 IV

2811 I muxli mogiravnes umartivebs mxolod giraoze mflobelo-

bis mopovebis gzas,2 xolo, rac Seexeba giraodan dakmayofilebas, am 

SemTxvevaSic ZalaSi rCeba 276 I muxli _ mogiravnis dakmayofileba 

SesaZlebelia giraos realizaciis an masze sakuTrebis mopovebis meS-

veobiT (2811 IV), Sesabamisi winapirobebis arsebobisas.3 marTalia, 2811 

IV muxlSi saubaria mogiravnis valdebulebaze, Tumca es formuli-

reba arazustia; mogiravnes, ra Tqma unda, ar awevs giravnobis sagnis 

arc realizaciisa da arc masze sakuTrebis mopovebis valdebuleba 

da is, SeuZlia, ubralod, ukan daubrunos damgiravebels da uari 

Tqvas giravnobaze.

2  ix. saaRsrulebo warmoebis Sesaxeb kanonis 25 IV 1 da 831 muxlebi, Tumca Sdr. Wanturia, 

kreditis uzrunvelyofis samarTali, 2012, gv. 157.

3  sasamarTlos gareSe giraos realizacia iZulebiTi aRsrulebis farglebSi mogiravnes 

SeuZlia mxolod 284 I muxliT gaTvaliswinebul SemTxvevebSi.

4

5

6
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 muxli 282. giravnobis sagnis mosalodneli realizaciis Sesaxeb Se-

tyobinebis valdebuleba

1. mogiravne valdebulia, realizaciamde ori kviriT adre giravno-

bis sagnis realizaciis Taobaze werilobiT gaafrTxilos damgiravebe-

li da sxva mogiravneebi. 

2. (amoRebulia).

3. realizacia SeiZleba ganxorcieldes damgiraveblisa da sxva mogi-

ravneebis winaswari werilobiTi gafrTxilebis gareSec, Tu: 

a) arsebobs giravnobis sagnis sabazro an sabirJo fasis dacemis re-

aluri safrTxe; 

b) giravnobis sagani malfuWebadia.

4. mogiravne kargavs giravnobis sagnis realizaciis uflebas, Tu 

damgiraveblisaTvis am muxlis pirveli nawiliT gaTvaliswinebuli 

Setyobinebis Cabarebis dRidan nebismier dros, vidre ar ganxorcie-

lebula giravnobis sagnis realizacia, Sesruldeba uzrunvelyofili 

moTxovna.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

saqarTvelos 2006 wlis 29 dekembris kanoni #4310 _ ssm I, #2, 04.01.2007 w., mux. 35.

saqarTvelos 2007 wlis 11 maisis kanoni #4744 _ ssm I, #18, 22.05.2007 w., mux. 158.

I. zogadi debulebebi ........................................................................ 447

II. realizaciis Sesaxeb gafrTxileba, 282 I .................................... 448

III. realizacia gafrTxilebis gareSe .............................................. 448

IV. gafrTxilebis valdebulebis darRveva ..................................... 450

V. mogiravnis dakmayofileba, 282 IV ............................................... 450

I. zogadi debulebebi 

gamomdinare iqidan, rom mogiravnes ar sWirdeba saaRsrulebo 

furceli giraos realizaciisaTvis, 283 I, II muxlebis mixedviT, 282 I 

muxlma unda daicvas damgiravebeli giraos moulodneli realizaci-

isagan da misces mas saSualeba, gamoixsnas girao (269 III), an prevenci-

ulad win aRudges mis realizacias 172 II 2 muxlis safuZvelze ward-

genili sarCelisa da misi uzrunvelyofis RonisZiebis meSveobiT.1 282 

III muxli iTvaliswinebs gamonakliss 1-li nawiliT gawerili gafrTxi-

lebis valdebulebisagan, me-4 nawili ki damgiravebelsa da aradamgi-

ravebel-mesakuTres giraos gamoxsnis uflebas unarCunebs uSualod 

giraos realizaciis ganxorcielebis momentamde (ix. me-11 veli).

282-e muxli ZalaSia rogorc saxelSekrulebo, ise kanonismieri gi-

ravnobisaTvis2 da is analogiiT unda iqnes gamoyenebuli mogiravnis 

1 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1234, Rn. 1.
2 iqve.

1

2
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3

4

5

6

giravnobis saganze sakuTrebis mopovebis meSveobiT dakmayofilebis 

SemTxvevebze.

II. realizaciis Sesaxeb gafrTxileba, 282 I

damgiraveblis werilobiTi gafrTxileba giraos realizaciasTan 

dakavSirebiT, 282 I muxlis mixedviT, aris forma- da miRebasavldebu-

lo nebis gamoxatva.3 uzrunvelyofili moTxovnis farglebis miTiTe-

ba aucilebeli ar aris, iseve rogorc realizaciis zusti droisa da 

adgilisa.4 Setyobinebis adresatebi arian damgiravebeli (maSinac ki, 

rodesac is da giravnobis sagnis mesakuTre gansxvavebuli pirebia5) da 

sxva mogiravneebi. aradamgiravebeli-mesakuTrisaTvis am cnobis miwo-

deba uSualod damgiravebels evaleba. damgiraveblis gafrTxilebis 

Semdeg mesakuTris, romelic amavdroulad ar aris damgiravebeli (ix. 

mux. 254, me-9 veli), gafrTxileba mogiravnes SeiZleba daekisros mxo-

lod gamonaklisis saxiT, keTilsindisierebis principis safuZvelze 

(8 III).6 giraos vadamosulobamde (278) ganxorcielebuli gafrTxileba 

aranamdvilia.7 

gafrTxileba unda Seicavdes miTiTebas realizaciis formasTan 

(283 I 2, 283 II, 283 III, 284 I, 284 II) dakavSirebiT _ `realizaciis Taoba-

ze gafrTxileba~, raTa damgiravebelma Tu sxva mogiravneebma ukeT 

gaTvalon realizaciis Sedegebi da is, uRirT Tu ara 269 III muxliT 

miniWebuli uflebis gamoyeneba.

orkviriani (mocdis) vadis gamoTvla unda moxdes nebis gamoxatvis 

misvlis momentidan 121-e da momdevno muxlebis mixedviT. mocdis va-

dis gamoricxva xelSekrulebis standartul pirobebSi aranamdvilia 

346-e muxlis mixedviT,8 Tumca es ar iwvevs giravnobis xelSekrule-

bis aranamdvilobas,9 iseve, rogorc damgiravebelsa da (realizator) 

mogiravnes Soris individualuri SeTanxmebiT gafrTxilebis gamo-

ricxva ar moqmedebs sxva mogiravneebis mimarT.

III. realizacia gafrTxilebis gareSe

282 I muxliT gansazRvruli gafrTxilebis valdebulebidan daiSve-

ba gamonaklisic, kerZod: giravnobis sagnis realizacia mogiravnis 

3 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1234, Rn. 3; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1234, Rn. 2; 
Wieling, Sachenrecht I, 2. Aufl ., 2006, § 15 VII 4b.
4  Sdr. amis sapirispirod 1234 I 1 paragrafi.

5  Sdr. Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1219, Rn. 1.
6  Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1234, Rn. 2; Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1234, Rn. 2.
7 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1234, Rn. 2.
8 BGH NJW 1994, 2755; BGH NJW 1995, 1085; NJW 1995, 2222.
9   BGH NJW 1994, 2755; 1995, 1086; es gadawyveta ar modis winaaRmdegobaSi 282 III a)-b) 

muxlTan, radgan gafrTxilebis arasavaldebuloobaze apelireba mxolod iSviaT 

gamonaklis SemTxvevebSia SesaZlebeli (Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1234 Rn. 3).
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mier SeiZleba ganxorcieldes damgiraveblisa da sxva mogiravneeb-

is winaswari werilobiTi gafrTxilebis gareSec im SemTxvevaSi, Tu 

arsebobs giravnobis sagnis sabazro an sabirJo fasis dacemis realu-

ri safrTxe (282 III a), an giravnobis sagani malfuWebadia (282 III b). 

miuxedavad imisa, rom ar arsebobs kanoniT dadgenili an zogadad 

aRiarebuli myari kriteriumi imis dasadgenad, Tu ra unda CaiTvalos 

giraos gaufasurebad, germanuli doqtrinis kvaldakval, Cveulebriv, 

gaufasurebis safrTxed unda CaiTvalos nivTis Rirebulebis Semci-

rebis imgvari molodini, rodesac am Rirebulebis ori mesamedi10 veR-

ar faravs giravnobiT uzrunvelyofil moTxovnebs (256 I).11 mxolod 

damgiraveblis moTxovnaTa zrda 256 I muxlis mixedviT, giravnobis 

sagnis Rirebulebis Semcirebis gareSe, 282 III a) muxlze apelirebisaT-

vis sakmarisi ar aris, iseve, rogorc im SemTxvevaSi, rodesac nivTis 

Rirebulebis ori mesamedi Tavidanve, anu giraos dadgenis momenti-

saTvisac, srulad ver faravda uzrunvelyofil moTxovnas.12 fasiani 

qaRaldebis kursis ryeva, gansxvavebiT misi vardnisagan xangrZlivi 

drois ganmavlobaSi, ar iTvleba gaufasurebad.13 Tu damgiraveblis 

moTxovna ramdenime giraoTia uzrunvelyofili, maSin gadamwyvetia 

maTi jamuri Rirebuleba, damoukideblad imisa, yvela es sagani erTi 

da imave damgiraveblis/mesakuTris sakuTrebaSia Tu ara;14 aseve im 

SemTxvevaSic, rodesac moTxovna uzrunvelyofilia sxva saSualebiT 

(Tavdeboba, ipoTeka da a. S.), radgan am dros mogiravnis moTxov-

nis verdakmayofilebis safrTxe ar arsebobs.15 Tumca am safrTxis 

gasaneitraleblad sakmarisi ar aris uSualod damgiravebelTan Se-

Tanxmebuli pirgasamtexlo an moTxovnis uzrunvelyofis sxva valde-

bulebiTi instrumenti, an pirobadebuli sakuTreba. 

zemoT Tqmulis sapirispirod, gafrTxileba savaldebuloa maSinac 

ki, rodesac misi ganxorcieleba mogiravnisaTvis garkveul sirTu-

leebs ukavSirdeba, an realizaciis gadavadeba ori kviriT mniSvne-

lovnad azianebs mis interess. Tumca, garda zemoT CamoTvlili ori 

sagamonakliso SemTxvevisa, gafrTxileba zedmeti unda iyos, Tu dam-

giraveblis adgilsamyofeli ucnobia.16 mxolod is faqti, rom mesaku-

Tre ar flobs uzurnvelyofili moTxovnis dasafaravad aucilebel 

saxsars (269 III), sakmarisi ar aris gafrTxilebis arasavaldebuloo-

bisaTvis.17 

10   Sdr. gsk-is 237-e paragrafi, romelic giraos Rirebulebis gamoTvlisas angariSs uwevs 

im garemoebas, rom moZravi nivTebis gasxviseba xSirad mxolod realur Rirebulebaze 

gacilebiT dabal fasad aris SesaZlebeli.

11 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1219, Rn. 2.
12 iqve.
13 LG Nürnberg/Fürth NJW-RR 2003, 184.
14 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1234, Rn. 3.
15 iqve.
16 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1234, Rn. 3.
17 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1234, Rn. 2.

7

8
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IV. gafrTxilebis valdebulebis darRveva

282 I muxliT gaTvaliswinebuli Setyobinebis valdebulebis darR-

veva ar iwvevs giraos realizaciis aranamdvilobas, Tumca am SemTx-

vevaSi mogiravne valdebulia, aunazRauros damgiravebels amiT miy-

enebuli ziani (394 I).18 mogiravne Tavisufldeba zianis anazRaurebis 

valdebulebisagan, Tu daamtkicebs, rom am valdebulebis Sesrule-

bis SemTxvevaSic damgiraveblisaTvis igive Sedegi dadgeboda.19 

V. mogiravnis dakmayofileba, 282 IV

Tu giravnobiT uzrunvelyofili moTxovnis dakmayofileba xdeba 

269 III muxlis mixedviT uflebamosili piris mier damgiraveblisaTvis 

Setyobinebis Cabarebidan (Tumca mogiravnis dakmayofileba SesaZle-

belia ufro adreuli momentidan, Sdr. mux. 269, me-15 veli) giravno-

bis sagnis realizaciis momentamde (da ara mxolod gafrTxilebidan 

ori kviris ganmavlobaSi), maSin mogiravne kargavs giravnobis sagnis 

realizaciis uflebas (282 IV). realizaciis ganxorcielebis moment-

Si unda moviazroT, Cveulebriv, misi dawyebis momenti. magaliTad, 

nasyidobis xelSekrulebis dadeba giraos pirdapiri miyidvis gziT 

realizaciisas. Tumca calkeuli garemoebebis gaTvaliswinebiT, am 

momentma SesaZloa, giraos myidvelTan winasaxelSekrulebo molapa-

rakebebis etapzec ki gadmoiwios.

18 RGZ 109, 327; RGZ 145, 212.
19 RGZ 77, 205; OLG Frankfurt a. M. NJW-RR 1986, 44.

9

10
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muxli 283. giravnobis sagnis realizacia

1. mogiravne uflebamosilia, uSualod moaxdinos giravnobis sagnis 

realizacia, Tu arsebobs amis Sesaxeb mogiravnisa da damgiraveblis Se-

Tanxmeba. uSualod mogiravnis mier giravnobis sagnis pirdapiri miyid-

vis gziT realizaciis SemTxvevaSi, mogiravne valdebulia, giravnobis 

sagani gaasxvisos samarTlian da gonivrul fasSi, Tavisi, damgiraveb-

lisa da sxva mogiravneebis interesebis gaTvaliswinebiT, am valde-

bulebis Seusruleblobis SemTxvevaSi, mogiravne pasuxs agebs damgira-

veblisa da sxva mogiravneebisTvis miyenebuli zianisaTvis.

2. Tu giravnobis sagans aqvs sabirJo an sabazro fasi, mogiravnes 

SeuZlia, giravnobis sagnis gayidva miandos specialur savaWro dawe-

sebulebas.

3. Tu dagiravebuli moTxovnis realizacia xorcieldeba movalis 

mier mogiravnis sasargeblod SesrulebiT, mogiravne valdebulia, 

warudginos damgiravebels angariSi movalis mier Tavis sasargeblod 

ganxorcielebuli Sesrulebis Sesaxeb.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. zogadi debulebebi ........................................................................ 451

II. giravnobis sagnis realizacia uSualod mogiravnis mier ........ 452

1. SeTanxmeba ................................................................................. 452

2. pirdapiri miyidva, 283 I .......................................................... 453

3. savaWro dawesebulebisaTvis mindoba, 283 II ......................... 453

III. dagiravebuli moTxovnis realizacia, 283 III ............................. 454

I. zogadi debulebebi 

283 I, II muxli adgens giraos realizaciis zogad wess (ix. me-5 veli) 

_ mis realizacias uSualod mogiravnis mier. es giravnobis samarTlis 

reformis erT-erTi umniSvnelovanesi novaciaa da zedmets xdis gira-

vnobis sagnis auqcionis meSveobiT realizacias. uSualod mogiravnis 

mier dagiravebuli nivTis realizacia SeiZleba ganxorcieldes misi 

pirdapiri miyidviT mesame pirisaTvis (283 I 2), an specialuri sava-

Wro dawesebulebisaTvis gasayidad CabarebiT (283 II). dagiravebuli 

moTxovnis realizacia xorcieldeba mogiravnis sasargeblod Sesru-

lebiT (283 III).

mogiravnes SeuZlia, 283 I da II muxliT gaTvaliswinebul realiza-

ciis formebs Soris 278-e muxlis winapirobebis dadgomis Semdegac 

ki gaakeTos arCevani, Tu es gamoricxuli ar aris mxareTa SeTanxme-

biT.1 dasaSvebia, rom mxareTa SeTanxmebiT mogiravnis dakmayofilebis 

formebs Soris arCevanis ufleba damgiravebels hqondes miniWebuli.

1 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1259, Rn. 21.

1

2
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II. giravnobis sagnis realizacia uSualod mogiravnis mier

giraos realizacia uSualod mogiravnis mier misi realizaciis 

erT-erTi gzaa (ix. realizaciis sxva formebTan dakavSirebiT mux. 

276, me-2 veli). mogiravne giravnobis sagans yidis Tavisi Sexedule-

biT, Tumca kanoni adgens zogad pirobebs, romlebic unda iqnes da-

culi gasxvisebis dros.

1. SeTanxmeba

kanonmdeblis calsaxad gacxadebuli nebis Tanaxmad, giraos uSua-

lod movalis mier realizacia saWiroebs Sesabamis SeTanxmebas mxa-

reTa Soris. es SeTanxmeba SesaZlebelia giravnobis xelSekrulebis 

dadebisas an mogvianebiT,2 individualuri SeTanxmebis formiT, iseve, 

rogorc standartul pirobebSi.3 SeTanxmeba, Cveulebriv, xdeba mogi-

ravnesa da damgiravebel-mesakuTres Soris, Tumca SesaZlebelia mo-

giravnesa da damgiravebels Soris, romelic, amavdroulad, ar aris 

mesakuTre, magram miniWebuli aqvs misgan sagnis dagiravebis ufleb-

amosileba.4

problemuria is garemoeba, rom giravnobis samarTlis axal re-

daqciaSi giraos realizaciis amosavali normatiuli wesi, romelic 

ZalaSi iqneboda Sesabamisi SeTanxmebis ararsebobis SemTxvevaSic, da-

fiqsirebuli ar aris. miuxedavad amisa, amgvari universaluri (Se-

Tanxmebis gareSe moqmedi) wesis arseboba aucilebelia (ix. mux. 276, 

me-4 veli). giraos realizaciis yvela SesaZlo formidan (ix. mux. 276, 

me-2 veli) am rangSi ayvanas yvelaze metad giravnobis sagnis uSua-

lod movalis mier realizacia imsaxurebs, romelsac, sakanonmdeblo 

konceptis Tanaxmad, calsaxad centraluri mniSvneloba eniWeba da 

yvelaze detalurad aris mowesrigebuli. am daSvebis SesabamisobaSi 

moyvana kanonSi dafiqsirebuli SeTanxmebis aucileblobasTan SeiZ-

leba imgvarad, rom, mogiravnisaTvis uSualod realizaciis ufle-

bis gacxadebulad miniWebis gareSec, is TiTqmis yovelTvis CaiTva-

los konkludenturad SeTanxmebulad, rogorc ormxriv interesebs 

morgebuli mogiravnis dakmayofilebis forma, maSinac ki, rodesac 

mxareebi gacxadebulad am ukanasknelis dakmayofilebis sxva wess 

(mag., giraos sakuTrebaSi gadacemas) aTanxmeben.

2 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1259, Rn. 2.
3 iqve, Rn. 9.
4 iqve; Sdr. sapirispiro mosazrebisaTvis  Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1259, Rn. 16.
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2. pirdapiri miyidva, 283 I 2

283 I 2 muxlis mixedviT, pirdapiri miyidvis gziT giraos realiza-

tori mogiravne valdebulia, gaasxvisos is gonivrul fasad, Tavisi, 

damgiraveblisa da sxva mogiravneebis interesebis gaTvaliswinebiT, 

ris Seusruleblobis SemTxvevaSic is pasuxs agebs am pirTa winaSe 

kanonismieri valdebulebis darRvevisaTvis. giraos mesakuTris wina-

Se, romelic, amavdroulad, ar aris damgiravebeli, mogiravne am 

SemTxvevaSi pasuxs agebs mxolod 992-e muxlis mixedviT.5 Tumca am 

danawesidan ukudaskvniT gamomdinareobs aseve is faqti, rom zemoaR-

niSnuli valdebulebis darRveviT ganxorcielebuli realizacia 

aramarTlzomierad ar iTvleba (ix. qvemoT, me-10 veli).6

pirdapiri miyidva gulisxmobs mogiravnis (an misi pirdapiri war-

momadgenlis) mier nasyidobis dadebas sakuTari saxeliT (an ara-

pirdapiri warmomadgenlis mier Tavisi saxeliT) da Semdeg giraoze 

sakuTrebis gadacemas, risi uflebamosilebac mas giravnobis xelSe-

krulebiT aqvs miniWebuli.7 

pirdapiri miyidvis gziT gasxvisebasa da savaWro dawesebulebi-

saTvis gasayidad mindobas Soris arCevani mogiravnis gasakeTebelia, 

Tumca gonivrulze dabal fasad gasxvisebis SemTxvevaSi zemoT xse-

nebuli pasuxismgeblobisagan (283 I 2 muxlis analogiiT) is mxolod 

maSin gaTavisufldeba, Tu daamtkicebs, rom verc realizaciis sxva 

forma (Sdr. mux. 276, me-2 veli) iqneboda raime gansxvavebuli Sedegis 

momatani.8 

3. savaWro dawesebulebisaTvis mindoba, 283 II

Tu giravnobis sagans aqvs sabirJo an sabazro fasi, mogiravnes 

SeuZlia, giravnobis sagnis gayidva miandos specialur savaWro dawe-

sebulebas (saauqciono saxli, lombardi, fasiani qaRaldebis birJa, 

auditoruli organizacia).9 es fasi saxezea, Tu giraod gamoyenebuli 

sagani imdenad xSirad gvxvdeba bazarze, rom SesaZlebelia misi saSua-

lo sabazro Rirebulebis gamoangariSeba.10 

germanuli gadawyvetisagan gansxvavebiT,11 sabazro fasze iafad gay-

idvis SemTxvevaSi (risi mtkicebis valdebulebac damgiravebels ek-

5  Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1221, Rn. 2; pasuxismgeblobisagan gaTavisufleba 

mogiravnes SeuZlia im faqtis mtkicebiT, rom SeuZlebeli iyo sxva fasad gasxviseba; 

Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 154, 159.

6  Wanturia, iqve, gv. 154; Sdr. aseve saqarTvelos uzenaesi sasamarTlos 2014 wlis 7 ivlisis 

#as-143-134-2014 ganCineba.

7 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1259, Rn. 11.
8  Sdr. amis sapirispirod Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1235, Rn. 3.
9  Wanturia, iqve, 2012, gv. 154.

10 RG JW 1907, 6.
11 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1221, Rn. 2.

6

7

8

9

10
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isreba12) mogiravnem, marTalia, unda aunazRauros damgiravebelsa da 

sxva mogiravneebs amiT miyenebuli ziani (283 I 2 analogiiT), Tumca es 

ar iwvevs giraos realizaciis aramarTlzomierebas.13

specialur savaWro dawesebulebaSi moiazreba msgavsi tipis sag-

nebis yidva-gayidviT dakavebuli nebismieri iuridiuli piri, magram 

aseve amave saqmianobiT profesiulad dakavebuli fizikuri piri (mag., 

savaWro makleri14).

 

II. dagiravebuli moTxovnis realizacia, 283 III

Tu giravnobis sagani aris moTxovna, misi realizacia xorciel-

deba moTxovnis movalis mier mogiravnis sasargeblod SesrulebiT. 

miuxedavad imisa, rom moTxovnis kreditorad mainc damgiravebeli 

rCeba, mogiravnes eniWeba misi inkasirebis uflebamosileba giraos 

vadamosulobasTan (278) erTad da movales mxolod mis mimarT Ses-

rulebiT SeuZlia sakuTari valdebulebisagan gaTavisufleba15 (ix. 

vadamosulobamde SesrulebasTan dakavSirebiT mux. 259, me-9 veli). 

moTxovnis realizaciisaTvis aucilebeli iuridiuli moqmedebis 

ganxorcieleba mogiravnes SeuZlia 281 II 2 muxlis mixedviT. sxva mo-

qmedebebis ganxorcielebis ufleba, magaliTad: moTxovnis daTmoba,16 

valis patieba an Sepirebuli Sesrulebis nacvlad sxva Sesrulebis 

miReba, gaqviTva da morigeba, mogiravnes ar aqvs, radgan es inkasire-

bis cnebiT moculi ar aris da amisaTvis aucilebelia kreditoris 

cvlileba.17 Tumca, gamonaklisis saxiT, Tu dagiravebuli moTxovnis 

ekonomikuri potencialis realizeba sxvagvarad SeuZlebelia, dasaS-

vebi unda iyos mogiravnisaTvis am moqmedebebis ganxorcielebis uf-

lebamosilebis miniWeba.18

inkasirebis ufleba mogiravnes miniWebuli aqvs mxolod uzrun-

velyofili moTxovnis odenobiT (256 I).

moTxovnis dagiravebisas giraos vadamosulobis Semdeg damgira-

vebeli, marTalia, inarCunebs kreditoris statuss, Tumca Sesrule-

bis moTxovna,19 iseve rogorc zemoT xsenebuli moqmedebebis ganxor-

cieleba da maT Soris sarCelis aRZvrac20 damgiravebel-kreditors 

12 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1259, Rn. 16.
13  Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1221, Rn. 2; Emmerich, Pfandrechtskonkurrenzen, 1909, S. 333, 

sqolio 87.
14 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1221, Rn. 3.
15  BayObLGZ 1967, 301; OLG Bamberg WM 2007, 390; movales SeuZlia, dagiravebuli moTxovnis 

angariSSi gaqviTos Tavisi mogiravnis mimarT arsebuli moTxovna (RGZ 58, 105).
16 RGZ 97, 39; RGZ 58, 107.
17 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1282, Rn. 3.
18  Sdr. RGZ 58, 108;  RGZ 97, 39; OLG Karlsruhe OLGE 15, 395.
19 BGH NJW-RR 1991, 537; RGZ 77, 141.
20 BGH NJW-RR 1991, 537; RGZ 77, 147.

11

12

13
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mxolod mogiravnis sasargeblod SeuZlia.21 

dagiravebuli moTxovnis realizaciis SemTxvevaSi mogiravne val-

debulia, damgiravebels warudginos angariSi movalis mier ganxor-

cielebuli Sesrulebis Sesaxeb. 

21 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1221, Rn. 6.

14
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muxli 284. mxareTa SeTanxmeba realizaciis sxva wesze

1. mogiravnesa da damgiravebels werilobiTi formiT dadebul ga-

rigebaSi SeuZliaT gaiTvaliswinon, rom giravnobis sagnis mogiravni-

saTvis gadacema da realizacia SeiZleba ganxorcieldes notariusis 

mier gacemuli saaRsrulebo furclis safuZvelze. aseT SemTxvevaSi, 

mxareTa Soris dadebuli garigeba dadasturebul unda iqnes sanotaro 

wesiT.

2. damgiravebelsa da mogiravnes SeuZliaT aseve SeTanxmdnen gira-

vnobis sagnis realizaciis gansxvavebul wesze, romelic gansxvavdeba 

am TavSi mocemuli wesebisagan. aseT SemTxvevaSi giravnobis sagnis rea-

lizacia unda ganxorcieldes gonivrul da samarTlian fasSi, damgira-

veblisa da sxva mogiravneebis interesebis gaTvaliswinebiT.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

saqarTvelos 2006 wlis 8 dekembris kanoni #3879 _ ssm I, #48, 22.12.2006 w., mux. 321.

I. zogadi debulebebi ........................................................................ 456

II. giravnobis sagnis realizacia notariusis mier 

   gacemuli saaRsrulebo furclis safuZvelze ......................... 457

III. realizaciis gansxvavebuli wesi ................................................. 457

1. SeTanxmeba, 284 II 1 ................................................................... 457

2. imperatiuli danawesebi .......................................................... 458

I. zogadi debulebebi 

284 I muxli avsebs 283-e muxlis danawess imgvarad, rom uflebas 

aniWebs mogiravnes (Sesabamisi SeTanxmebis SemTxvevaSi), sasamarTlos 

gareSe moipovos saaRsrulebo furceli notariusis meSveobiT, rom-

lis safuZvelzec SeuZlia giravnobis sagnis damgiraveblis mflobe-

lobidan gamoTxova da misi realizacia sajaro auqcionze (notari-

atis Sesaxeb saqarTvelos kanonis 40 V da saaRsrulebo warmoebaTa 

Sesaxeb kanonis 50-e muxli1).

284 II muxli mxareTa kerZo avtonomiis principis normatiuli kon-

stataciaa da samoqalaqo brunvis interesebidan gamomdinare aniWebs 

maT uflebas, SeaTanxmon giraos realizaciis gansxvavebuli wesi.

giraos realizaciis 284 I, II muxliT gaTvaliswinebul wesze Se-

Tanxmeba SeuZliaT rogorc damgiravebel-mesakuTres, ise aramesaku-

Tres, rogorc giravnobis xelSekrulebis dadebisas, ise mogvianebiT 

(ix. mux. 283, me-4 veli), Tumca 284 I muxlis SemTxvevaSi aucilebelia 

Tavdapirveli xelSekrulebis Secvlis xelSekrulebis notarialuri 

formiT dadeba. 

1 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 156.

3

2

1
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6

7

II. giravnobis sagnis realizacia notariusis mier gacemuli 

saaRsrulebo furclis safuZvelze

sanotaro wesiT damowmebuli2 (notariatis Sesaxeb saqarTvelos 

kanonis 40 III a) giravnobis xelSekrulebaSi mxareebs SeuZliaT, gaiT-

valiswinon giravnobis sagnis mogiravnis mflobelobaSi gadacema da 

misi realizacia notariusis mier gacemuli saaRsrulebo furclis 

safuZvelze. notariusis mier saaRsrulebo furceli gaicema kredi-

toris (misi uflebamonacvlis) werilobiTi gancxadebis safuZvelze, 

romelsac unda daerTos Tavad sanotaro aqti.3 amasTan, notariusi 

saaRsrulebo furcels gascems valdebulebis Seusruleblobis da-

madasturebeli dokumentebis gamoTxovis gareSe (notariatis Sesaxeb 

saqarTvelos kanonis 40 I, II muxli). notariusis mier gacemuli saaRs-

rulebo furclis rekvizitebi gawerilia saaRsrulebo warmoebaTa 

Sesaxeb kanonis 21 III1 muxlSi.

 

III. realizaciis gansxvavebuli wesi

giravnobis xelSekrulebis mxareebs SeuZliaT, aseve SeTanxmdnen 

giravnobis sagnis realizaciis gansxvavebul wesze, romelic ar aris 

gaTvaliswinebuli giravnobis Sesaxeb qveTavSi (ix. amasTan dakavSi-

rebiT mux. 276, me-2 veli).4 aseTi gansxvavebuli wesi SeiZleba iyos 

giraos sagnis gaqiravebidan amoRebuli TanxiT mogiravnis dakmayo-

fileba.5 

1. SeTanxmeba, 284 II 1

284 II 1 muxliT gaTvaliswinebuli araformasavaldebulo SeTanx-

mebiT dasaSvebia kanoniT gaTvaliswinebuli giraos realizaciis 

formis gamartiveba an garTuleba, misi winapirobebis Sekvecis an da-

matebis meSveobiT.6

vinaidan es SeTanxmeba cvlis giravnobis uflebis Sinaarss, mas 

eniWeba sanivTo moqmedeba; giravnobis sagnis axali mesakuTrec Se-

boWilia misiT, maSinac ki, rodesac sakuTrebis mopovebisas man amis 

Sesaxeb ar icoda;7 SeTanxmeba ZalaSi rCeba aseve mogiravnis gakot-

rebisas.8

2 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 155.

3  movalis an damgiraveblis gamocxadeba aucilebeli ar aris. Wanturia, iqve, gv. 156.

4  Sdr. magaliTisaTvis: Wanturia, iqve, gv. 158.

5 Thonabauer/Nösslinger, Leiƞ adenreihe zum Kreditrisiko _ Kreditsicherungsrecht in Polen, 2004, S. 26.
6 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1245, Rn. 3.
7 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1245, Rn. 2.
8 RG JW 1902, 444.
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SeTanxmeba, romelic amartivebs giravnobis sagnis realizacias, 

viwrod unda ganimartos damgiraveblis interesebis gaTvaliswine-

biT.9 im SeTanxmebis darRveva, romelic arTulebs giraos realiza-

cias, ar unda iwvevdes mis aramarTlzomierebas (285 II), radgan kanon-

Si gawerili marTlzomierebis winapirobebi amomwuravad unda iqnes 

miCneuli.10 amgvarad, mxareTa mier gaTvaliswinebuli giraos reali-

zaciis wesis darRveva mxolod zianis anazRaurebis valdebulebas 

akisrebs realizator-mogiravnes, xolo SemZenze mainc dautvirTavi 

sakuTreba gadadis (285 I). 

2. imperatiuli danawesebi

giravnobis samarTali Seicavs giraos realizaciasTan dakavSi-

rebul mTel rigs imperatiuli danawesebisas, romelTa Secvlac 

mxareebs TavianTi kerZo avtonomiuri SeTanxmebis safuZvelze ar 

ZaluZT. pirvel rigSi, es aris Tavad 284 II muxlis me-2 nawili _ gi-

raos gonivrul da samarTlian fasad ganxorcielebis valdebuleba.

284 II muxli uSvebs mxolod realizaciis gansxvavebuli formis 

SeTanxmebas da ara misi sxva winapirobebis Secvlas,11 rogoric aris, 

magaliTad, giraos vadamosuloba (278), `gamoxsnis ufleba~ (269 III), 

moTxovnis uzrunvelyofis farglebi (256 I) da a. S. yvela am SemTx-

vevaSi SeTanxmebis dasaSveboba unda gadamowmdes 284 II muxlisagan da-

moukideblad, konkretuli normis dispoziciuri xasiaTisa da ndo-

bisa da keTilsindisierebis (8 III) principis safuZvelze.

284 II muxliT gaTvaliswinebuli SeTanxmebis aranamdviloba ar iw-

vevs Tavad giravnobis dadgenis aranamdvilobas (62).12 

9 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1245, Rn. 2.
10  Damrau, iqve, Rn. 5; Tumca Sdr. Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1245, Rn. 3 da iq 

miTiTebuli literatura.

11 Sosnitza, iqve, Rn. 2.
12 RGZ 100, 276.

8

9

10

11
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muxli 285. giravnobis sagnis realizaciis Sedegebi

1. giravnobis sagnis realizaciiT SemZenze gadadis dautvirTavi sa-

kuTreba, garda 279-e muxlis me-4 nawiliT gaTvaliswinebuli SemTxvevi-

sa.

2. mogiravnis mier giravnobis sagnis aramarTlzomieri realizaciis 

SemTxvevaSi SemZeni iZens sakuTrebis uflebas, Tu igi am faqtis mimarT 

keTilsindisieria.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. zogadi debulebebi ........................................................................ 459

II. giraos marTlzomieri realizacia, 285 I .................................... 459

III. giravnobis sagnis keTilsindisieri SeZena, 285 II ...................... 460

1. realizaciis winapirobebis darRveviT ganpirobebuli

   aramarTlzomiereba .................................................................. 461

2. arauflebamosili piris mier giraos aramarTlzomieri 

   realizacia ................................................................................ 461

3. keTilsindisiereba ................................................................... 462

4. samarTlebrivi Sedegebi da mtkicebis tvirTi ..................... 462

I. zogadi debulebebi 

es muxli adgens giravnobis sagnis marTlzomieri da aramarTl-

zomieri realizaciis Sedegebs. mogiravnes, miuxedavad imisa, rom is 

ar aris giraos mesakuTre, 285 I muxlis mixedviT miniWebuli aqvs 

sxvisi sakuTrebis gankargvis (186) SesaZlebloba. 285 II muxli 187-e 

muxlis analogia giravnobis samarTalSi im gansxvavebiT, rom gamona-

klisis saxiT uSvebs SemZenis ndobis dacvas maSinac, rodesac is ara 

gamsxviseblis sakuTrebas, aramed mis gankargvis uflebamosilebas 

ukavSirdeboda.

285 I muxli analogiiT unda gavrceldes mogiravnis giraoze sa-

kuTrebis mopovebiT dakmayofilebis SemTxvevaze, gansxvavebiT meore 

nawilisagan.1

II. giraos marTlzomieri realizacia, 285 I

giravnobis sagnis marTlzomieri realizaciis Sedegia SemZenze sa-

kuTrebis uflebis gadasvla da giravnobis uflebis Sewyveta. realiza-

1  gansxvavebiT giraos aramarTlzomieri gasxvisebisagan mesame pirze, mogiravnis mier masze 

sakuTrebis mopovebis SemTxvevaSi, ar arsebobs ndobis momenti, romelic gadawonida 

aramarTlzomierebas da SemZens saSualebas miscemda sakuTrebis dautvirTavad 

mopovebisas, iseve, rogorc SeuZlebelia sakuTrebis dautvirTavad mopoveba sakuTar 

TavTan dadebuli garigebis SemTxvevaSi (Sdr. amasTan dakavSirebiT: rusiaSvili, kazusebi 

samoqalaqo samarTlis zogad nawilSi, 2015, 282, sq. 74).

1

2

3
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4

5

6

7

ciis marTlzomierebis winapirobaa giravnobis uflebis arseboba da 

marTlzomieri gasxviseba,2 rac gulisxmobs 278-e muxlis moTxovnebi-

sa da giraos realizaciis SeTanxmebuli formis (kanonSi gawerili Tu 

mxareTa mier dadgenili) winapirobebis dacvas.

SemZeni giravnobis sagans iZens, rogorc wesi, dautvirTavad, 

Tumca am wesidan arsebobs gamonaklisic, kerZod, giravnobis sagani 

datvirTuli rCeba im mogiravneTa uflebebiT, romelTa giravnobis 

uflebac win uswrebs realizaciis ganmaxorcielebeli mogiravnis 

uflebas (279 IV).

giraos pirdapiri miyidvis (283 I 2) gziT realizaciisas, nasyid-

obidan gasvlis an Secilebis (iseve rogorc sxva safuZvliT aranam-

dvilobis) SemTxvevaSi, mogiravnem unda daubrunos nasyidobis fasi 

myidvels da daibrunos misgan giravnobis sagani. gasxvisebis Sedegad 

Sewyvetili giravnoba amis Semdeg Tavidan aRdgeba,3 iseve rogorc 

Tavdapirveli mesakuTris sakuTreba da yvela sxva sanivTo ufle-

ba;4 sxva mosazrebis Tanaxmad,5 gamonaklisis saxiT giraoze sakuTreba 

mogiravnes unda ergos, Tu mas dabrunebuli saganis SenarCuneba da 

giraos gayidvis Sedegad uzrunvelyofili moTxovnis dakmayofile-

bad miCneva surs.

III. giravnobis sagnis keTilsindisieri SeZena, 285 II

aramarTlzomieri realizaciis SemTxvevaSic SemZeni iZens saku-

Trebis uflebas im pirobiT, rom igi aramarTlzomieri realizaciis 

faqtis mimarT keTilsindisieria, rac miznad isaxavs SemZenis ndobis 

dacvas da mis waqezebas dagiravebuli sagnis SeZenisaken. giraos rea-

lizaciis aramarTlzomiereba, rogorc zemoT iyo naxsenebi, SeiZle-

ba ganpirobebuli iyos rogorc uSualod realizaciis winapirobebis 

daucvelobiT, aseve ararsebuli giravnobis uflebis safuZvelze re-

alizaciiT.6 

285 II muxli gamoiyeneba kanonismieri giravnobis uflebazec,7 iseve 

rogorc dagiravebuli uflebisa da moTxovnis SemTxvevaSi, Tu mogi-

ravnis dakmayofileba maTi realizaciis meSveobiT xorcieldeba.8 es 

danawesi Tanabrad moqmedebs rogorc mflobelobiTi, ise registri-

2  Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1242, Rn. 2; Wanturia, kreditis uzrunvelyofis 

samarTali, 2012, gv. 158.

3 Damrau, iqve, Rn. 6.
4 Ewald, Der Rückerwerb des NichtberechƟ gten, JherJb 76/1926, S. 253.
5  Damrau, iqve; mesame mosazrebis Tanaxmad, mogiravne am SemTxvevaSi yovelTvis mesakuTre 

xdeba (Sdr. iqve).

6  Tumca realizaciis nebismieri winapirobis daucveloba avtomaturad ar iwvevs 

realizaciis aramarTlzomierebas (mag. 282, 2851 muxlebi) da mxolod zianis anazRaurebis 

safuZvels qmnis; Sdr. Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 159.

7 Schärtl, in Beck OK BGB, 42. Aufl ., 2017, § 1244, Rn. 1.
8 RGZ 61, 333; RGZ 100, 276; KGJ 40, 285.
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rebuli giravnobisas. am ukanasknel SemTxvevaSi SemZenis ndoba unda 

ukavSirdebodes ara gamsxviseblis mflobelobiT gamyarebul legi-

timacias, aramed reestris Sesabamis Canawers (312 II muxli).  

1. realizaciis winapirobebis darRveviT ganpirobebuli aramarTl-

zomiereba

aramarTlzomieria giraos realizacia misi winapirobebis 

daucvelobisas (mag., misi realizacia moTxovnis vadamosulobamde 

(278), giraos realizacia misi wina rigis mogiravnisaTvis dabrunebis 

nacvlad (279 II a) an (kanoniT Tu SeTanxmebiT) dauSvebeli realizaci-

is formis gamoyenebiT.

aramarTlzomieri realizaciis Sedegad SemZeni ver moipovebs 285 I 

muxlis mixedviT dautvirTav sakuTrebas da nivTze arsebuli saniv-

To uflebebi agrZeleben arsebobas, garda 285 II muxliT gaTvalis-

winebuli SemTxvevisa, Tumca es wesi ar moqmedebs sajaro auqcionis 

SemTxvevaSi.

nebismieri zemoxsenebuli realizaciis wesis darRveviT giraos 

gasxvisebis aramarTlzomierebis Sedegebis gamosworeba SesaZlebe-

lia giraos mesakuTris mowonebis meSveobiT.9

giraos mesakuTres/damgiravebelsa da mogiravnes Soris urTier-

TobaSi giraos aramarTlzomierebasTan dakavSirebul mtkicebis 

tvirTs pirveli maTgani atarebs.10 manve unda amtkicos zianis Sesaxeb. 

rac Seexeba brals, mtkicebis tvirTis ganawilebis sakiTxi damokide-

bulia moTxovnis safuZvelze: 394 I muxlis SemTxvevaSi bralis varau-

dis gaqarwylebis valdebuleba movales akisria, xolo 992-e muxlis 

SemTxvevaSi dazaralebuls _ misi arsebobis mtkiceba. 

2. arauflebamosili piris mier giraos aramarTlzomieri realizacia

giraos realizacia aramarTlzomieria aseve im SemTxvevaSic, ro-

desac realizators ar hqonda giravnobis namdvili ufleba. arau-

flebamosili realizatorisagan giravnobis saganze sakuTrebis ke-

Tilsindisierad mopovebisaTvis aucilebelia, rom man es sagani ise 

gaasxvisos, rogorc girao. Tu is mas sakuTrebad asaRebs, maSin ga-

moiyeneba 187 da ara 285 II muxli.11 es danawesi moqmedebs kanoniT 

gaTvaliswinebuli yvela tipis realizaciis SemTxvevaSi (auqcioni, 

pirdapiri miyidva (283 I 2), miyidva savaWro dawesebulebis meSveobiT 

(283 II) da a. S.), rodesac es xdeba giraos miyidvis meSveobiT.12

9 BGH NJW 1995, 1350.
10 RGZ 77, 205; RGZ 100, 275.
11 Schärtl, in Beck OK BGB, 42. Aufl ., 2017, § 1244, Rn. 1.
12 iqve, Rn. 2.

8

9
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3. keTilsindisiereba

giravnobis sagnis SemZeni unda iyos keTilsindisieri 187 I muxlis 

mixedviT, Tumca am SemTxvevaSi ndoba unda ukavSirdebodes ara gamsx-

viseblis sakuTrebis, aramed giravnobis uflebas. SemZeni keTilsin-

disieria, Tu man ar icis giravnobis uflebis ararsebobis Sesaxeb da 

es arcodna uxeSi gaufrTxileblobiT ar aris ganpirobebuli.13

4. samarTlebrivi Sedegebi da mtkicebis tvirTi

giraos SemZeni moipovebs dautvirTav sakuTrebas 285 I muxlis mi-

xedviT, Tu is keTilsindisieria Sesabamisi (Cveulebriv, mflobelo-

bis mopovebis, mux. 187 me-3 veli) momentisaTvis.14 187 II muxli ar 

gamoiyeneba (arc analogiiT), radgan 285 II muxli masze ar miuTiTebs15 

da ris gamoc, am danawesis mixedviT, dautvirTavi sakuTrebis mopo-

veba SesaZlebelia moparul da dakargul nivTebzec.16 giraos auq-

cionis meSveobiT realizaciisas dautvirTavi sakuTrebis mopoveba 

SeuZlia Tavad mogiravnesac, iseve rogorc pirad movales (romelic, 

amavdroulad, ar aris giraos sagnis mesakuTre).17 285 II muxlis wina-

pirobebis ararsebobis SemTxvevaSi SemZeni ver moipovebs sakuTrebas 

da is ukan unda daubrunos giraos mesakuTres, garda im SemTxvevisa, 

rodesac es ukanaskneli iwonebs aranamdvil gankargvas.18

giraos realizaciis aramarTlzomiereba im piris samtkicebelia, 

romelic masze miuTiTebs (ix. zemoT, me-11 veli). 285 II muxlis sxva 

winapirobebi ki SemZenma unda amtkicos. misi keTilsindisiereba, 187 

II muxlis darad, am SemTxvevaSic ivaraudeba (ix. mux. 187, me-12 veli).19

13 RGZ 100, 277; RGZ 104, 301; BGH NJW 1992, 2570.
14 Schärtl, in Beck OK BGB, 42. Aufl ., 2017, § 1244, Rn. 2.
15 Damrau, in MüKo BGB, 7. Aufl ., 2017, § 1244, Rn. 4.
16 BGH NJW 1990, 899; Damrau, iqve, Rn. 1.
17 Schärtl, iqve, Rn. 4.
18 iqve.
19 iqve, Rn. 5.

13

14

15
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   muxli 2851. angariSi giravnobis sagnis realizaciis Sesaxeb 

realizaciis ganmaxorcielebeli mogiravne valdebulia, realiza-

ciis ganxorcielebidan gonivrul vadaSi, gaumarTlebeli dayovnebis 

gareSe, warudginos damgiravebels werilobiTi angariSi giravnobis 

sagnis realizaciis Sesaxeb, romelic unda Seicavdes informacias re-

alizaciis xarjebis, realizaciidan amonagebi Tanxisa da am Tanxis ga-

moyenebis Taobaze.

saqarTvelos 2005 wlis 30 ivnisis kanoni #1826 _ ssm I, #41, 19.07.2005 w., mux. 284.

I. angariSis Cabarebis valdebuleba ................................................ 463

II. angariSis Caubarebloba ................................................................ 463

I. angariSis Cabarebis valdebuleba

giraos nebismieri formiT realizaciis SemTxvevaSi (ix. mux. 276, 

me-2 veli), maT Soris giraos gafrTxilebis gareSe realizaciisasac 

(282 II), mogiravnes ekisreba damgiraveblisaTvis gonivrul vadaSi 

miRebasavaldebulo nebis gamoxatvis meSveobiT angariSis Cabarebis 

valdebuleba. 2851 muxli dispoziciuri danawesia da misi gamoricxva 

SesaZlebelia xelSekrulebis standartul pirobebSic.1 am normis mi-

xedviT, mogiravne angariSvaldebulia mxolod damgiraveblis winaSe, 

Tumca im SemTxvevaSi, rodesac damgiravebeli da giraos mesakuT-

re sxvadasxva piria (ix. mux. 254, me-9 veli). es valdebuleba mogi-

ravnes swored rom mesakuTris winaSe unda daekisros, rac am muxlis 

teleologiuri ganmartebidan gamomdinareobs.2 CaSlili auqcionis 

an giraos CaSlili nasyidobis Sesaxeb Setyobinebis valdebuleba ar 

arsebobs, damoukideblad imisa, Tu ra stadiamde iyo miyvanili mo-

laparakebebi.

gonivrul vadasTan dakavSirebiT ix. mux. 269, me-9 veli. am SemTx-

vevaSic vadis gonivruloba ganisazRvreba angariSis Cabarebis Sesa-

Zleblobisa da mxareTa pativsadebi interesis awon-dawonis safuZ-

velze.

2851 muxli analogiiT unda gavrceldes mogiravnis mier giraoze 

sakuTrebis mopovebiT dakmayofilebis SemTxvevebzec.

II. angariSis Caubarebloba

angariSis Cabarebis valdebulebis darRveva ar ganapirobebs gi-

raos realizaciis aramarTlzomierebas, Tumca SeiZleba, zianis 

anazRaurebis safuZveli gaxdes (ix. mux. 285, sq. 6), magaliTad, im 

1 Damrau, in MüKo BGB, 7. Aufl . 2017, § 1241, Rn. 1.
2 iqve.

1

2

3

4



464

muxli 2851giorgi rusiaSvili

SemTxvevaSi, rodesac dagvianebiT ganxorcielebuli (saerTod ar-

ganxorcielebuli) angariSi akargvinebs damgiravebels/mesakuTres 

monarCeni amonagebis miRebis SesaZleblobas (280 III).
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II. ipoTeka

muxli 286. cneba

1. uZravi nivTi SeiZleba ise iqnes gamoyenebuli (datvirTuli) 

moTxovnis dasakmayofileblad, rom uzrunvelyofil kreditors 

mieces ufleba, sxva kreditorebTan SedarebiT pirvel rigSi miiRos Ta-

visi moTxovnis dakmayofileba am nivTis realizaciiT an mis sakuTreba-

Si gadacemiT (ipoTeka).

2. ipoTeka SeiZleba aseve gamoyenebul iqnes samomavlo an pirobiT 

moTxovnasTan dakavSirebiT, Tu ipoTekis dadgenis momentisaTvis Sesa-

Zlebelia am moTxovnis gansazRvra.

3. is moTxovna, romelic uzrunvelyofilia ipoTekiT, SeiZleba Seic-

valos sxva moTxovniT. amisaTvis saWiroa mesakuTrisa da kreditoris 

(ipoTekaris) SeTanxmeba da am SeTanxmebis registracia reestrSi.

saqarTvelos 2007 wlis 11 maisis kanoni #4744 _ ssm I, #18, 22.05.2007 w., mux. 158.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

I. zogadi debulebebi ........................................................................ 465

II. ipoTekis dadgenis winapirobebi .................................................. 466

1. dadgena ..................................................................................... 466

a) saxelSekrulebo ipoTeka ................................................... 466

b) kanonismieri ipoTeka .......................................................... 467

2. Sinaarsi .................................................................................... 467

a) ipoTekis sagani .................................................................... 467

b) ipoTekaris dakmayofileba ................................................. 468

g) uzrunvelyofili moTxovna ............................................... 468

d) specialuri formebi .......................................................... 469

3. kreditoris dakmayofileba ................................................... 470

III. ipoTekiT uzrunvelyofili moTxovnis Secvla, 286 III ............. 471

1. moTxovnis Secvla kreditoris cvlilebis gareSe .............. 471

2. moTxovnisa da kreditoris cvlileba .................................. 471

I. zogadi debulebebi

286-e muxlSi mocemulia ipoTekis legaluri definicia da misi, 

rogorc kreditis uzrunvelyofis sanivTo saSualebis, dasaSvebo-

bis winapirobebi.1 ipoTeka aris aqcesoruli xasiaTis sanivTo real-

1  ix. ipoTekasTan dakavSirebiT Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 

60 da Semdgomi gverdebi; Wanturia, sk-is komentari, wigni II, 1999, mux. 286, gv. 248 da 

Semdg.; zoiZe, qarTuli sanivTo samarTali, 2003, gv. 327 da Semdg.; Snitgeri, kreditis 

uzrunvelyofis samarTali saqarTveloSi, 2011, gv. 8 da Semdg.; SoTaZe, ipoTeka, 

rogorc sabanko kreditis uzrunvelyofis saSualeba, 2012; SoTaZe, sanivTo samarTali, 

2014, gv. 356 da Semdg.; darjania, ipoTekis aqcesorulobis problematika sakredito 

xelSekrulebebSi, `studenturi samarTlebrivi Jurnali~, 2013, gv. 4 da Semdg.

1

Giorgi
Highlight



466

giorgi rusiaSvili muxli 286

2

4

3

5

izaciis ufleba2 da, Sesabamisad, misi dadgenisaTvis aucilebelia 

uzrunvelsayofi moTxovnis arseboba, romelic e. w. wamyvani (uzrun-

velyofili) moTxovnaa3 da romelTanac ganuyoflad aris Sezrdili 

ipoTeka.4 uzrunvelyofili moTxovnis kreditori da ipoTekari (uz-

runvelyofili kreditori) identuri piri unda iyos5 (gamonaklisTan 

dakavSirebiT ix. 297-e muxlis komentari).

ipoTeka gadaicema uzrunvelyofili moTxovnis daTmobis gziT 

(201 I, 295). 

uzrunvelyofili kreditoris dakmayofileba ipoTekidan xdeba 

ipoTekiT datvirTuli sagnis realizaciiT (301, 302) an kreditoris 

sakuTrebaSi gadasvliT (300).

II. ipoTekis dadgenis winapirobebi

1. dadgena

ipoTeka warmoiSoba xelSekrulebiT an sxva kanonismieri safuZ-

vliT.

a) saxelSekrulebo ipoTeka

saxelSekrulebo ipoTekis dadgenisaTvis aucilebelia SeTanxme-

ba da ipoTekis registracia sajaro reestrSi (289). misi SeTanxmeba 

SesaZlebelia rogorc pirobadebulad, ise garkveuli vadiT.6 ipoTe-

kis dadgena gulisxmobs gankargvas da mis SemTxvevaSi ZalaSi rCeba 

gankargvisaTvis moqmedi wesebi (mag., 102-e da 983-e muxlebi). 

germanul samarTalSi ipoTekis sanivTo garigebisagan gamijvnis 

principis safuZvelze asxvaveben ipoTekis (valdebulebiT) garigebas 

(pactum de hypothecando), rogorc garigebas, romelic aris ipoTekis 

uflebis miniWeba-SenarCunebis kauza.7 ipoTekis (valdebulebiTi) 

xelSekrulebiT, sanivTosagan gansxvavebiT, nivTis mesakuTre an ip-

oTekari kisrulobs mxolod valdebulebas, SemZenis sasargeblod 

daadginos (ipoTekis dadgenis xelSekruleba) an gadasces (ipoTekis 

gadacemis xelSekruleba) mas ipoTekis ufleba.8 Cveulebriv, ipoTe-

kis xelSekruleba gaxveulia sxva xelSekrulebis formaSi, rogoric 

aris, magaliTad, sesxis xelSekruleba.9 

2  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 61; saqarTvelos uzenaesi 

sasamarTlos 2014 wlis 17 Tebervlis #as-901-859-2013 gadawyvetileba.

3 RGZ 81, 268.
4 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1113, Rn. 4.
5  Wanturia, iqve, 2012, gv. 62, 80; saqarTvelos uzenaesi sasamarTlos 2014 wlis 17 Tebervlis 

#as-901-859-2013 gadawyvetileba.

6 RGZ 122, 331.
7 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1113, Rn. 4; Lieder, in MüKo BGB, 7. Aufl ., 2017, § 
1113, Rn. 87.
8 Lieder, iqve.
9 Wanturia, iqve, gv. 61; saqarTvelos uzenaesi sasamarTlos 2014 wlis 17 Tebervlis #as-
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am sanivTo-valdebulebiTi garigebebis diqotomiam qarTul sa-

marTalSi jerjerobiT Tavisi adgili ver daimkvidra _ miuxedavad 

sanivTo garigebis konstruirebis calkeuli mcdelobebisa,10 SeTanx-

meba ipoTekis Sesaxeb mxolod valdebulebiTsamarTlebriv xelSe-

krulebad rCeba.11

b) kanonismieri ipoTeka

iZulebiTi RonisZiebis gamoyenebis farglebSi ipoTekis dadgena 

(mag. saaRsrulebo warmoebaTa Sesaxeb kanonis 63-e muxli, sagadasaxa-

do kodeqsis 239-e muxli) ar saWiroebs SeTanxmebas ipoTekis mova-

lesa da ipoTekars Soris, Tumca amisgan gansxvavebiT, menardis kan-

onismieri ipoTeka (635) mxolod Sesabamisi SeTanxmebis safuZvelze 

warmoiSoba12 (ix. mux. 635, me-11 veli).

registraciis SinaarsTan dakavSirebiT ix. 289 I muxli.

Cveulebriv, ipoTeka dgindeba da arsebobs mxolod registrire-

buli (reestris, anu Cveulebrivi,13 ipoTeka) an, amavdroulad, ipoTe-

kis mowmobaSi gansxeulebuli uflebis (sabaraTe ipoTeka14 (2891), ix. 

mux. 2891, me-4 veli) formiT.

ipoTekis aqcesoruli bunebidan gamomdinare, is uzrunvelyofi-

li moTxovnis arwarmoSobis, gaqarwylebis an mesakuTreze gadasvlis 

SemTxvevaSi mesakuTris ipoTekad gardaiqmneba (289).15

2. Sinaarsi

a) ipoTekis sagani

ipoTeka dgindeba erT an ramdenime (287) miwis nakveTze,16 an wilze 

miwis nakveTze wilad TanasakuTrebaSi (gansxvavebiT Tanaziari saku-

Trebisagan)17 da miwaze sakuTrebis msgavs uflebebze, rogoricaa aR-

901-859-2013 gadawyvetileba; BGH NJW-RR 1991, 305.

10 Sdr. saqarTvelos uzenaesi sasamarTlos 2010 wlis 25 maisis #as-1283-1538-09 

gadawyvetileba; saqarTvelos uzenaesi sasamarTlos 2015 wlis 30 ivlisis #as-369-350-

2015  ganCineba (4.1.9.).

11 ix. amasTan dakavSirebiT, upirveles yovlisa: Wanturia, kreditis uzrunvelyofis 

samarTali, 2012, gv. 61, 68; saqarTvelos uzenaesi sasamarTlos 2014 wlis 17 Tebervlis 

#as-901-859-2013 gadawyvetileba.

12 Wanturia, iqve, gv. 68.

13 Wanturia, iqve, gv. 69. ipoTekis am formis aRsaniSnavad termin ̀ wignis ipoTekis~ (SoTaZe, 

ipoTeka, rogorc sabanko kreditis uzrunvelyofis saSualeba, 2012, gv. 197) gamoyeneba 

gaumarTlebelia, radgan es germanuli Buchhypothek-is kalkia da, gamomdinare iqidan, 

rom, germaniisagan gansxvavebiT, saqarTveloSi ipoTekis registracia ara saadgilmamulo 

wignSi, aramed sajaro reestrSi xdeba, sakuTar SinaarsTan aranairi bma ar gaaCnia. 

14  ix. Wanturia, iqve, gv. 69 da Semdg.

15  Wanturia, iqve, gv. 63.

16  Wanturia, iqve, gv. 76; Sdr. Tbilisis saapelacio sasamarTlos 2011 wlis 19 oqtombris 

# 2b/3106-10 gadawyvetileba (4.7.).

17 Wieling, Sachenrecht, 1992, § 27 I 1.

6
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10
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nagoba18 (233) an binaze sakuTreba19 (208).

b) ipoTekaris dakmayofileba

ipoTekars ufleba aqvs, xelSekrulebiT gaTvaliswinebul 

farglebSi moiTxovos uzrunvelyofili moTxovnis angariSSi ipoTe-

kis sagnidan moTxovnis Sesabamisi Tanxis gadaxda (286 I, 1-li vari-

anti), ipoTekis sagnis realizaciidan amonagebis Tanxis (301 I) an am 

sagnis mis sakuTrebaSi gadasvla (300). realizaciiT dakmayofilebis 

ufleba, romelic sanivTo, uzrunvelyofili moTxovnisagan gasamij-

ni, moTxovnaa, xorcieldeba ipoTekiT datvirTuli sagnis auqcionze 

gasxvisebis meSveobiT (302). realizaciis Tu ipoTekaris sakuTrebaSi 

gadasvlis Tavidan acileba SesaZlebelia mxolod `ipoTekis sagnis 

gamoxsnis~ (292 I, 304 I) meSveobiT.

g) uzrunvelyofili moTxovna

ipoTekiT SesaZlebelia mxolod gansazRvruli20 (konkretuli sa-

fuZvlisa da odenobis mqone) an gansazRvradi fuladi moTxovnisa 

Tu moTxovnebis21 uzrunvelyofa,22 Tumca gamonaklisis saxiT uzrun-

velyofaunariani, aseve samomavlo Tu pirobadebuli moTxovnebisac 

(286 II, Sdr. mux. 254, 24-e veli). arafuladi moTxovnis ipoTekiT uz-

runvelyofa SeuZlebelia (Sdr. 289 I 3); alternatiuli valdebule-

bebis SemTxvevaSi sakmarisia, Tu Sepirebuli Sesrulebebidan erT-er-

Ti fulad xasiaTs atarebs.23 moTxovnis materialursamarTlebrivi 

safuZveli umniSvneloa, ris gamoc aseve dasaSvebia sajarosamarT-

lebrivi moTxovnebis ipoTekiT uzrunvelyofa.24 Tu uzrunvelsayo-

fi moTxovna ar aris sakmarisad gansazRvruli, registraciis Semdeg 

ipoTeka mesakuTris ipoTekad gardaiqmneba (288).25

Tu es pirdapir ar ewinaaRmdegeba mxareTa dafiqsirebul nebas, 

ganmartebis sakiTxi imis dadgenaa, uzrunvelyofs Tu ara ipoTeka 

18  sajaro reestris Sesaxeb kanonis 11 I b) muxli; Sdr. amasTan dakavSirebiT ix.: Wanturia, 

kreditis uzrunvelyofis samarTali, 2012, gv. 79 da Semdg.; SoTaZe, ipoTeka, rogorc 

sabanko kreditis uzrunvelyofis saSualeba, 2012, gv. 57 da Semdg.

19   Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 77, 78. ipoTekis ufleba 

vrceldeba binaze miSenebazec, rogorc datvirTuli nivTis arsebiT Semadgenel 

nawilze, garda im SemTxvevisa, rodesac miSeneba calke obieqtad registrirdeba. ix. 

iqve, dausrulebeli Senoba-nagebobebis ipoTekiT datvirTvasTan dakavSirebiT, aseve, 

SoTaZe, ipoTeka, rogorc sabanko kreditis uzrunvelyofis saSualeba, 2012, gv. 54.

20  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 63; Wanturia,  sk-is komentari, 

wigni II, 1999, 286-e muxli, gv. 253; darjania, ipoTekis aqcesorulobis problematika 

sakredito xelSekrulebebSi, `studenturi samarTlebrivi Jurnali~, 2013, gv. 11; 

saqarTvelos uzenaesi sasamarTlos 2012 wlis 6 martis #as-1280-1300-2011 gadawyvetileba.

21 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1113, Rn. 10.
22 BGH NJW 1994, 461.
23 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1113, Rn. 16.
24 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1113, Rn. 16; Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, 
§ 1113, Rn. 17.
25 BGH NJW 1994, 461.
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aseve zianis anazRaurebisa da kondiqciur moTxovnebs.26 Tumca am 

SemTxvevaSi gasaTvaliswinebelia is zRvari, romelic reestris saja-

roobis funqciiT aris dadgenili (Sdr. mux. 289, me-11 da momdevno 

velebi).

SesaZlebelia, uzrunvelyofili moTxovnebi sxvadasxva movalis 

winaaRmdeg iyos mimarTuli,27 Tumca amis sapirispirod, aucilebelia, 

rom moTxovnis kreditori da ipoTekari erTi da igive piri iyos28 

(gamonaklisisaTvis ix. 297-e muxlis komentari). umniSvneloa, Tu vin 

iRebs uzrunvelyofili moTxovniT gaTvaliswinebul Sesrulebas.29 

dauSvebelia erTi da imave moTxovnis uzrunvelsayofad erTi da 

imave sagnis ramdenime ipoTekiT datvirTva (ormagi uzrunvelyofis 

akrZalva),30 radgan es winaaRmdegobaSi movidoda ipoTekis aqcesor-

ulobis principTan.31 Tumca aseTi SezRudva ar moqmedebs, rodesac 

uzrunvelyofili moTxovnis ramdenime damoukidebel nawilad dana-

wevrebaa SesaZlebeli (mag.: Ziri sesxi da procentebi).32

d) specialuri formebi

erTi ipoTeka, romliTac ramdenime sagania datvirTuli, aris 

saerTo ipoTeka, 287-e muxlis mixedviT da ar ewinaaRmdegeba ormagi 

uzrunvelyofis akrZalvas (Sdr. zemoT). saerTo ipoTekisagan gansx-

vavdeba e. w. erTiani ipoTeka,33 ra drosac xdeba erTiani moTxovnis 

uzrunvelmyofi (sxvadasxva saganze dadgenili) ramdenime ipoTekis 

gaerTianeba.

garda xsenebulisa, valis dafarvis modalitetis mixedviT, ger-

manul doqtrinaSi ipoTekis calke formad gamoyofen e. w. dafarvad 

ipoTekas (Tilgungshypothek), romelic arsobrivad qarTuli ipoTeku-

ri bankebis SemTxvevaSic ipoTekis amosavali formaa. mis fargleb-

Si asxvaveben e. w. ganwilvadebuli gadaxdisa (Abzahlungshypothek) da 

valis amortizebis ipoTekas (AmorƟ saƟ onshypothek). orive SemTxvevaSi 

kreditors ara aqvs xelSekrulebis moSlis ufleba, Tu movale pro-

centebs vadis dacviT faravs.34 ganwilvadebuli gadaxdis ipoTekis 

SemTxvevaSi movale Tviurad (an wliurad) ixdis myarad dadgenil 

Tanxas Ziri kreditis dasafaravad (amortizaciisaTvis) da kidev da-

matebiT Tanxas procentebis angariSSi. TandaTanobiT, kreditis da-

26  Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1113, Rn. 17; Sdr. aseve, Wanturia, kreditis 

uzrunvelyofis samarTali, 2012, gv. 64.

27 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1113, Rn. 42; RGZ 126, 277.
28  saqarTvelos uzenaesi sasamarTlos 2000 wlis 2 ivnisis # 3k-198-2000 ganCineba; BayObLG 

NJW 1958, 1918.

29 BayObLG NJW 1958, 1918.
30 Wanturia, iqve, gv. 73.

31 RGZ 131, 20; OLG Köln NJW-RR 1996, 1107; Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1113 Rn. 17.
32 RGZ 131, 21.
33 Rohe, iqve, Rn. 24.
34 Wieling, Sachenrecht, 1992, § 26 I 2 a.
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farvasTan erTad, mcirdeba aseve ipoTekuri tvirTic. amis sapiri-

spirod, valis amortizebis ipoTekis SemTxvevaSi movale Tviurad (an 

wliurad) ucvlel Tanxas ixdis, romelic erTdroulad faravs ro-

gorc Zir Tanxas, ise procentebs.35 TandaTanobiT, valis amortize-

basTan erTad, sul ufro mcirdeba procenti da mis angariSSi gada-

saxdeli Tanxac Zir kredits faravs,36 ris gamoc ipoTekuri tvirTi 

ufro swrafad mcirdeba, vidre ganwilvadebuli gadaxdis ipoTekis 

SemTxvevaSi.37

dafarvad ipoTekaze ipoTekisaTvis dadgenili zogadi sanivTosa-

marTlebrivi reJimi vrceldeba.38 misgan unda ganvasxvaoT identuri 

ekonomikuri funqciis mqone valis aRiarebis ipoTeka _ ipoTeka, ro-

melic abstraqtul valis aRiarebas uzrunvelyofs da (konkretul 

SemTxvevaSi) mis ukan mdgomi sesxisa da am sesxis dafarvis modal-

itetisagan damoukidebelia. aqedan gamomdinare, ipoTekis mesakuT-

ris valdebuleba ganisazRvreba mxolod Tavdapirvelad miTiTebuli 

Tanxis mixedviT.39

3. kreditoris dakmayofileba

kreditoris dakmayofilebis SemTxvevaSi (ix. dakmayofilebasTan 

dakavSirebiT 292-e muxlis komentari), imis mixedviT, Tu vin ixdis da 

ris dasafaravad, unda ganvasxvaoT Semdegi SemTxvevebi: aramovale 

ipoTekaris gadaxdis SemTxvevaSi uzrunvelyofili moTxovna ZalaSi 

rCeba da mesakuTreze gadadis (292 II), xolo ipoTeka mesakuTris 

ipoTekad gardaiqmneba (288). piradi movale ipoTekari, Cveulebriv, 

moTxovnis dasafaravad ixdis.40 mis mier kreditoris dakmayofilebis 

SemTxvevaSi uzrunvelyofili moTxovna wydeba (427), xolo ipoTeka am 

SemTxvevaSic mesakuTris ipoTekad gardaiqmneba. araipoTekari piradi 

movale ixdis mxolod moTxovnis dafarvis angariSSi. am dros uz-

runvelyofili moTxovna wydeba, xolo ipoTeka an gardaiqmneba mesa-

kuTris ipoTekad, rogorc zemoT moyvanil SemTxvevebSi, an gadadis 

pirad movaleze (298 II). mesame piris mier ipoTekaris dakmayofilebas-

Tan dakavSirebiT ix. mux. 304, me-8 da momdevno velebi.

kreditoris uzrunvelyofili moTxovnis daukmayofileblobis 

SemTxvevaSi mas aqvs ipoTekis sagnis realizaciis (301, 302) an masze 

35 BGH NJW 1977, 100.
36 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1113, Rn. 25.
37 Wieling, Sachenrecht, 1992, § 26 I 2 a bb; amortizaciis ipoTekis modificirebad unda 

aRviqvaT ipoTekuri sesxis SeTanxmeba valis dafarvis e.w. ofsetfunqciiT qarTuli 

bankebis praqtikaSi, rac iZleva saSualebas, msesxebelma garkveuli droiT angariSze 

ganTavsebuli Tanxis meSveobiT Seamciros procentis xarjebi.

38 BGH NJW 1977, 100; Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1113, Rn. 26.
39 Rohe, iqve, Rn. 28.
40 BGHZ 7, 126.
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sakuTrebis mopovebis (300) ufleba, ris Semdegac es ufleba wydeba.41

III. ipoTekiT uzrunvelyofili moTxovnis Secvla, 286 III

286 III muxli amartivebs kreditis uzrunvelyofas ipoTekis meS-

veobiT, iTvaliswinebs ra uzrunvelyofili moTxovnis sxva moTxo-

vniT Canacvlebis SesaZleblobas garigebis safuZvelze, ipoTekis 

gardaqmnisa an Sewyvetis Semdeg misi Tavidan dadgenis gareSe (286 

III 1). moTxovnis Canacvleba dasaSvebia rogorc ipoTekari kreditoris 

cvlilebiT, ise mis gareSe. norma vrceldeba yvela tipis ipoTekaze, 

maT Soris mesakuTris ipoTekaze (288).

1. moTxovnis Secvla kreditoris cvlilebis gareSe

ipoTekiT uzrunvelyofili moTxovnis SecvlisaTvis ipoTekis 

cvlilebis gareSe sakmarisia SeTanxmeba kreditorsa da mesakuTres 

Soris da misi registracia sajaro reestrSi (286 III 2). araipoTekari 

piradi movalis Tanxmoba aucilebeli ar aris. misi dacva uzrun-

velyofilia 299 II muxlis mixedviT. moTxovnis Secvlis momentisaT-

vis es Tavdapirvelad uzrunvelyofili moTxovna jer kidev saxeze 

unda iyos (sxva SemTxvevaSi moqmedebs 288-e muxli),42 xolo Semcvle-

li, uzrunvelsayofi, moTxovna unda akmayofilebdes 289 I muxlis 

winapirobebs.43

ipoTekiT uzrunvelyofili moTxovnis Secvla SeiZleba mxolod 

im SemTxvevaSi, Tu axali moTxovna Zvels ar aWarbebs. sxva SemTxvevaSi 

am moTxovnis Warbi wilis uzrunvelyofa unda moxdes momdevno ran-

gis ipoTekiT.44 SesaZlebelia rangis daTmobis SeTanxmeba.45

moTxovnis Secvla aris ipoTekis sagnisa da ipoTekis gankargva (Si-

naarsis cvlileba).46 Secvlis Semdeg ipoTeka mxolod axal moTxovnas 

uzrunvelyofs, xolo Zveli moTxovnis samarTlebrivi bedi ganisaz-

Rvreba zogadi wesebis mixedviT.47

2. moTxovnisa da kreditoris cvlileba

uzrunvelyofili moTxovnis SecvlasTan erTad dasaSvebia Tavad 

ipoTekaris cvlileba, rac gamomdinareobs 286 III muxlis ganmartebi-

dan. amisaTvis aucilebelia zemoT xsenebuli SeTanxmeba da Zveli ip-

41 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1113, Rn. 36.
42 KG JW 1936, 3131; Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1180, Rn. 5.
43 RGZ 147, 302. 
44 Rohe, iqve, § 1180, Rn. 4.
45 RG JW 1934, 479.
46 Lieder, iqve, Rn. 1.
47 Rohe, iqve, Rn. 5.

21

22

23

24

25



472

giorgi rusiaSvili muxli 286

oTekaris Tanxmoba, misi axliT CanacvlebasTan dakavSirebiT.48 Tanx-

mobis gancxadeba SeiZleba rogorc reestris, ise axali kreditorisa 

da mesakuTris winaSe.49 ipoTeka am xsenebuli winapirobebis Sesrule-

bis Semdeg avtomaturad gadadis axal kreditorze.50

aRwerili proceduris alternativis saxiT ipoTekis gadacema 

SesaZlebelia uzrunvelyofili moTxovnis daTmobis gziTac.51

48 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1180, Rn. 6.
49 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1113, Rn. 3.
50 KG JW 1935, 3570.
51 RGZ 147, 301.
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muxli 287. saerTo ipoTeka 

Tu moTxovna uzrunvelyofilia ramdenime uZrav nivTze arsebuli 

ipoTekiT (saerTo ipoTeka), saerTo moTxovnis dasakmayofileblad ga-

moiyeneba yoveli nivTi. kreditors SeuZlia, survilisamebr, moTxovna 

nebismieri nivTiT daikmayofilos, Tu mxareebi sxva rameze ar SeTanxme-

bulan.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007w., mux.260.

I. zogadi debulebebi ........................................................................ 473

II. winapirobebi da samarTlebrivi Sedegebi ................................... 473

1. Sinaarsi .................................................................................... 473

2. uzrunvelyofili moTxovna ................................................... 474

3. ipoTekis dadgena ..................................................................... 474

4. saerTo ipoTekis gankargva .................................................... 475

5. pasuxismgeblobis moculoba .................................................. 476

I. zogadi debulebebi

287-e muxli iTvaliswinebs ramdenime miwis nakveTis saerTo ipo-

TekiT1 datvirTvis SesaZleblobas da xels uwyobs amiT calkeuli, 

mcire Rirebulebis uZravi qonebis ekonomikur konsolidacias da 

maTi kreditis uzrunvelyofis potencialis maqsimalur realizaci-

as.2 Tumca es instituti funqcias inarCunebs aseve msxvili kreditis 

SemTxvevaSic, romlis uzrunvelyofac mxolod ramdenime nivTis Ri-

rebulebaTa gaerTianebiT SeiZleba.3

II. winapirobebi da samarTlebrivi Sedegebi

1. Sinaarsi

es danawesi awesrigebs moTxovnis uzrunvelsayofad ramdenime 

saganze (Sdr. ipoTekaunarian sagnebTan dakavSirebiT mux. 286, me-9 

veli)4 ipoTekis dadgenis SesaZleblobas, damoukideblad imisa, imyo-

febian Tu ara isini erTi da imave ipoTekaris sakuTrebaSi.5 

ar aris aucilebeli, rom saerTo ipoTekis farglebSi TiToeul 

saganze dawesebuli saipoTeko reJimi identuri iyos,6 Tumca aucile-

belia erTgvarovnebis uzrunvelyofa im donemde, rom gamoricxuli 

1 Sdr. Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 73 da Semdg.

2 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1132, Rn. 2; Sdr. aseve, Wanturia, iqve, gv. 75.

3 OLG München FGPrax 2013, 113.
4  Wanturia, iqve, gv. 74: ar aris aucilebeli, rom sagnebi erTgvarovani iyos.

5 Wanturia, iqve; BGH NJW 1975, 445.

6 BGH NJW 1981, 1503.

1

2
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7

4

5

6

iyos kreditoris uflebis danawevreba, anu calkeul ipoTekebad Ca-

moyalibeba, romelTa jamuri Rirebulebac saerTo ipoTekis Rire-

bulebas gadaaWarbebda.7 yovelgvari sxva tipis gadaxveva saipoTeko 

reJimTa erTgvarovnebis principidan dasaSvebia.

dasaSvebia ipoTekis vadamosulobisa8 (Sdr. mux. 300, me-12 da mom-

devno velebi) da rangis9 gansxvavebulad gansazRvra sxvadasxva sagan-

Tan dakavSirebiT. erT-erTi sagnis gaTavisufleba ipoTekuri tvir-

Tisagan ar iwvevs imave samarTlebriv Sedegs sxva sagnebisaTvis da 

saerTo ipoTekis gauqmebas.10 SesaZlebelia valis dafarvisa da moS-

lis gansxvavebuli wesis SeTanxmeba TiToeul nakveTTan mimarTebiT.11

saerTo ipoTeka, rogorc erTiani ufleba, yvela saganze erTiani 

formiT unda dadgindes, ris gamoc dauSvebelia, magaliTad, erT sa-

ganze reestris ipoTekis, meore sagnis SemTxvevaSi ki ipoTekis mow-

mobis gacema (289 IV). 12

2. uzrunvelyofili moTxovna

sxvadasxva saganze dadgenili saerTo ipoTeka uzrunvelyofs erT 

an ramdenime moTxovnas (ix. ormagi uzrunvelyofis akrZalvasTan da-

kavSirebiT mux. 286, me-13 veli), romlis kreditori, movale da sa-

fuZvelic identuria.13 erTi moTxovnis ramdenime saganze dadgenili 

ipoTekiT uzrunvelyofisas saerTo ipoTeka avtomaturad, kanonis 

ZaliT, warmoiSoba.14 dasaSvebia pirTa simravle movaleTa (solida-

ruli movaleebi) da kreditorTa (solidaruli kreditorebi) mxare-

ze.15

3. ipoTekis dadgena

saerTo ipoTeka warmoiSoba garigebis an kanonis ZaliT. garige-

bis safuZvelze saerTo ipoTekis warmoSobisaTvis aucilebelia 287-e 

muxlis winapirobebis Sesruleba da ipoTekis registracia yvela sa-

ganze.16 movaleTa, kreditorTa an moTxovnaTa simravlis SemTxvevaSi, 

7 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1132, Rn. 4.
8 BGH WM 2010, 1615.
9 BGH NJW 1981, 1503.
10  Sdr.BGH NJW 1981, 1503.
11  Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1132, Rn. 5; Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, 

§ 1132, Rn. 5.
12 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 76; BayObLGZ 1962, 190.
13  Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1132, Rn. 4; Rohe, in Beck OK BGB, 42. Aufl ., 2017, 

§ 1132, Rn. 7.
14 Bassenge, iqve.
15 iqve.
16  OLG Düsseldorf DNotZ 1973, 613; reestrSi unda gakeTdes saTanado Canaweri saerTo 

ipoTekis Sesaxeb (Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 74); zoiZe, 

qarTuli sanivTo samarTali, 2003, gv. 335.
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ganmartebis meSveobiT unda dagindes, saerTo ipoTekaa saxeze, Tu 

ramdenime erTmaneTisagan damoukidebeli ipoTeka.17 ganmartebis sag-

ania aseve is sakiTxi, unda warmoiSvas Tu ara ukanasknel saganze ipo-

Tekis registraciamde calkeuli ipoTekebi calkeul sagnebze,18 rac, 

Cveulebriv, mxareTa mier nasurvebia xolme,19 Tumca sapirispiro 

SemTxvevaSi, saerTo ipoTekis CaSlisas, calkeuli registrirebuli 

uflebrivi tvirTis bedi ganisazRvreba 62-e muxlis mixedviT.20 da-

saSvebia aseve erT saganze warmoSobili ipoTekis mogvianebiT, sxva 

sagnebze gavrcelebis gziT, saerTo ipoTekad gardaqmna,21 magram ga-

moricxulia e. w. faruli gavrceleba, rodesac xdeba registraciis 

gareSe daTmobili mesakuTris sabaraTe ipoTekis pasuxismgeblobis 

gafarToeba, radgan aucilebelia uZravi nivTis mesakuTris CarT-

va pasuxismgeblobis ganvrcobis SeTanxmebaSi da reestrSi Sesabamisi 

Canaweris gakeTeba.22 

saerTo ipoTeka warmoiSoba kanonis ZaliT, magaliTad, ipoTekiT 

datvirTuli nakveTis gayofis,23 ipoTekaris erTpirovnuli sakuTre-

bidan TanasakuTrebad gardaqmnis,24 uzrunvelyofili moTxovnebis 

erTi moTxovniT25 Secvlis (256 III) da kreditoris erTi moTxovnis 

dakmayofilebis mizniT iZulebiTi aRsrulebis sxvadasxva uZrav qo-

nebaze (saaRsrulebo warmoebaTa Sesaxeb kanonis 63 I muxli) miqcevis 

SemTxvevebSi.

287-e muxlis winapirobebis Sesrulebis SemTxvevaSi saerTo ipoTe-

ka warmoSobis konkretuli safuZvlisagan damoukideblad warmoiSo-

ba.26 misi amgvarad moxsenieba mxolod deklaratorul xasiaTs ata-

rebs.27 

4. saerTo ipoTekis gankargva

saerTo ipoTekis gankargva dasaSvebia imave formiT, rogorc misi 

dadgena (ix. zemoT). gadacema da uflebrivad datvirTva xdeba yvela 

nivTTan mimarTebiT da erTi da imave piris sasargeblod,28 ris sapi-

17 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1132, Rn. 8.
18 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1132, Rn. 5.
19 BGH DNotZ 1975, 153.
20 BGH DNotZ 1975, 152.
21 Rohe, iqve.
22 iqve.
23 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 75.

24  Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1132, Rn. 20; Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, 
§ 1132, Rn. 8; OLG Frankfurt DNotZ 1961, 411; Sdr. TanasakuTrebis gayofil wilebze saerTo 

ipoTekis warmoSobasTan dakavSirebiT Wanturia, kreditis uzrunvelyofis samarTali, 

2012, gv. 75.

25 Rohe, iqve, Rn. 9.
26 Rohe, iqve.
27 Lieder, iqve, Rn. 44.
28 RGZ 63, 75.
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rispirodac ipoTekis (mTliani an nawilobrivi) gauqmeba SesaZlebe-

lia aseve mxolod konkretul saganze.29 gankargva ZalaSi Sedis Ses-

abamisi registraciis Semdeg.30

5. pasuxismgeblobis moculoba

287 1, 2 muxlebis mixedviT, saerTo ipoTekiT datvirTuli Ti-

Toeuli sagani srulad agebs pasuxs uzrunvelyofili moTxovnisaT-

vis da ipoTekars SeuzRudavad SeuZlia TiToeuli nivTidan dakmay-

ofilebis moTxovna.31 mxareTa SeTanxmebiT SesaZlebelia, dawesebuli 

iyos garkveuli (TviTneburi) rigiToba calkeuli sagnidan dakmayo-

filebis moTxovnasTan dakavSirebiT. am SemTxvevaSi yoveli momdevno 

sagnis realizaciis an masze sakuTrebis mopovebis ufleba ipoTekars 

aqvs mxolod im SemTxvevaSi, Tu wina sagani srulad ver faravs mis 

moTxovnas. 

29 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1132, Rn. 11.
30 RGZ 63, 76.
31 saqarTvelos uzenaesi sasamarTlos 2005 wlis 29 martis #as-884-1152-04 ganCineba.

11
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muxli 288. mesakuTris ipoTeka

Tu moTxovna, romlis uzrunvelsayofadac arsebobs ipoTeka, ar war-

moSobila, igi qarwyldeba, an gadadis uZravi nivTis mesakuTreze, maSin 

ipoTekac gadadis am ukanasknelze (mesakuTris ipoTeka).

I. zogadi debulebebi ........................................................................ 477

II. mesakuTris ipoTekis warmoSobis safuZvlebi ............................ 478

1. mesakuTris ipoTeka uzrunvelyofili moTxovnis 

   warmoSobamde ........................................................................... 478

2. uzrunvelyofili moTxovnis gaqarwyleba ............................ 479

3. uzrunvelyofili moTxovnis mopoveba mesakuTris mier .... 479

I. zogadi debulebebi

Tu uzrunvelyofili moTxovna ar an aRar arsebobs, am SemTxvevaSi 

ipoTekas aklia misi mTavari safuZveli (ix. mux. 286, me-11 veli), ris 

gareSec reestris Tu sabaraTe ipoTekis ufleba rCeba mesakuTres 

mesakuTris ipoTekis formiT.1 es imperatiuli2 wesi miznad isaxavs 

ipoTekis rangis SenarCunebas da momdevno rigis uflebis mier misi 

adgilis dakavebis gamoricxvas3 _ mesakuTres ufleba unda hqondes, 

upiratesi rangis uzrunvelyofis saSualeba am rangis daukargavad 

gamoiyenos sxva kreditis uzrunvelsayofad (286 III).4

qarTuli samarTlisaTvis mesakuTris ipoTeka axali institutia, 

romelsac winamorbedi ar gaaCnia da romelic germanuli samarTli-

saTvis cnobili Sesabamisi samarTlebrivi figuris recefciis Sede-

gadaa Seqmnili. Tumca germanuli samarTali, mesakuTris ipoTekis 

garda, icnobs `mesakuTris miwis vals~,5 romelic kreditis uzrun-

velyofis araaqcesoruli saSualebaa, riTac aris ganpirobebuli 

misi gansakuTrebuli brunvaunarianoba. marTalia, Tavad mesakuT-

ris ipoTeka 288-e muxlis 1-l da me-2 variantSi gaTvaliswinebul 

SemTxvevebSi aqcesorulobis principis darRveviT (uzrunvelyofili 

moTxovnis gareSe) arsebobs, Tumca es gamonaklisi mxolod mesaku-

Tris sasargeblod daiSveba da am uflebis gadacema sxva pirisaTvis 

uzrunvelyofili moTxovnis gareSe dauSvebelia, ris gamoc qarTul 

samarTalSi mesakuTris ipoTeka germanuli `mesakuTris miwis valis~ 

Sesabamis ekonomikur funqcias ver itvirTebs (Sdr. magaliTisaTvis 

qvemoT, sq. 10), miuxedavad imisa, rom moicavs im SemTxvevebs, rodes-

1 ix. amasTan dakavSirebiT: Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 63.

2 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1163, Rn. 36; RGZ 142, 159. 
3 ix. detalurad amasTan dakavSirebiT: Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1163, Rn. 1.
4 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1177, Rn. 2.
5  Wilhelm, Sachenrecht, 4. Aufl ., 2010, Rn. 1512 ff ; amasTan dakavSirebiT ix. aseve darjania, 

ipoTekis aqcesorulobis problematika sakredito xelSekrulebebSi, `studenturi 

samarTlebrivi Jurnali~, 2013, gv. 7 da Semdg.

1
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3
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7

ac germaniaSi mesakuTris miwis vali warmoiSoba.6 

garda amisa, qarTul praqtikaSi am institutis arsis vergagebis 

gamo, misi gamoyenebis sfero TiTqmis nulis tolfasia.7

II. mesakuTris ipoTekis warmoSobis safuZvlebi

1. mesakuTris ipoTeka uzrunvelyofili moTxovnis warmoSobamde

288-e muxlis gamoyenebis winapirobaa namdvili ipoTekis dadgena 

uZrav qonebaze.8 Tu ipoTeka, mxareTa SeTanxmebis Tanaxmad, mxolod 

uzrunvelyofili moTxovnis warmoSobis Semdeg unda warmoiSvas, ma-

Sin is pirdapir kreditoris ipoTekis formiT warmoiSoba.9

im momentidan, rodesac uzrunvelyofili moTxovnis warmoSoba 

ukve SeuZlebelia, warmoiSoba mesakuTris ipoTeka (288-e muxlis 1-li 

varianti), rac reestris Canawers arasworad aqcevs.10 mesakuTres am 

SemTxvevaSi aqvs misi sakuTar saxelze gadaweris moTxovnis ufleba.

moTxovnis arwarmoSoba SeiZleba ganpirobebuli iyos aranamd-

vilobis nebismieri safuZvliT. garda amisa, sesxis xelSekrulebis 

realuri bunebidan gamomdinare, is dadebulad ar iTvleba sesxis 

Tanxis gadacemamde (mux. 623, me-18 veli), Sesabamisad, am Tanxis 

dabrunebis moTxovnis uzrunvelmyofi ipoTekac mxolod am momen-

tidan warmoiSoba.11 manamde registrirebuli ipoTeka mxolod mes-

akuTris ipoTekaa,12 romelic Tanxis gadaxdis Semdeg avtomaturad 

gadaiqceva kreditoris ipoTekad da inarCunebs Tavis rangs, maSinac 

ki, rodesac miwis nakveTi ukve sxvis sakuTrebaSia.13

Tu sesxis Tanxa gadaeca msesxebels, Tumca misi dabrunebis 

moTxovna mainc ar warmoSobila xelSekrulebis sxva mizeziT aranam-

6  mesakuTris ipoTeka germaniaSi mxolod uzrunvelyofili moTxovnis ipoTekis movaleze 

gadasvlis §177 II, gsk) SemTxvevaSia SesaZlebeli, yvela sxva SemTxvevaSi mesakuTris 

miwis vali warmoiSoba. ix. amasTan dakavSirebiT darjania, ipoTekis aqcesorulobis 

problematika sakredito xelSekrulebebSi, `studenturi samarTlebrivi Jurnali~, 2013, 

gv. 9.

7  Tumca es vergageba ara mxolod am praqtikis inertulobiT aris ganpirobebuli, 

aramed aseve mesakuTris ipoTekis momwesrigebeli ramdenime sakvanZo normis, romelic 

am institutis dakonkretebasa da ukeT gagebas Seuwyobda xels, ararsebobiT qarTul 

samarTalSi. magaliTad, srulebiT gaugebaria, eniWeba Tu ara mesakuTris ipoTekas raime 

funqcia iZulebiTi aRsrulebis farglebSi (Sdr. gsk-is 1197-e paragrafi). ix. amasTan 

dakavSirebuli kazuistikisaTvis: Wilhelm, Sachenrecht, 4. Aufl ., 2010, Rn. 1521 ff .
8 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1163, Rn. 3; RGZ 106, 139.
9 RGZ 136, 77.
10  Rohe, in Beck OK BGB, 42. Aufl ., 2017, §1163, Rn. 3. germanuli samarTali icnobs, aseve, 

mesakuTris droebiT (pirobadebul) miwis vals (BGH NJW 1973, 895), romlis daTmobis 

gziTac xdeba ipoTekis registraciasa da sesxis gadaxdis intervalSi kreditoris 

uzrunvelyofa (BGH NJW 1970, 322), rac mxolod miwis valis araaqcesoruli xasiaTis 

wyalobiT aris SesaZlebeli da risi gadmotanac qarTul samarTalSi SeuZlebelia. 

11 Sdr. BGH NJW 1970, 322.
12 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 62 da Semdg.

13 RGZ 153, 169.
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dvilobis an Secilebis gamo, ipoTeka ar uzrunvelyofs gamsesxeblis 

kondiqciur moTxovnas, Tuki mxareebi amaze specialurad ar SeTanx-

mebulan.14 amis sapirispirod moTxovna warmoSobilad iTvleba maSi-

nac ki, rodesac is kondicirebadia.15

germanul samarTalSi aRiarebuli mosazrebis mixedviT, kredi-

tors moTxovnis uflebis warmoSobamde aqvs e. w. molodinis ufleba 

ipoTekaze, romlis gadacemac da keTilsindisierad mopovebac aris 

SesaZlebeli 295-e muxlis mixedviT. am gadawyvetis gaziareba qar-

Tul samarTalSi xels Seuwyobda ipoTekis brunvaunarianobas.

2. uzrunvelyofili moTxovnis gaqarwyleba

mesakuTre, Cveulebriv, kanonis ZaliT moipovebs mesakuTris ipo-

Tekas uzrunvelyofili moTxovnis gaqarwylebis SemTxvevaSic16 (288-e 

muxlis me-2 varianti), damoukideblad gaqarwylebis safuZvlisa,17 

Tumca ukuqceviTi ZaliT gaqarwylebis SemTxvevaSi moqmedebs ze-

moT moyvanili wesi. marTalia, 288-e muxli imperatiuli danawesia 

da mxareebi sanivTo efeqtiT gansxvavebul wesze ver SeTanxmdebi-

an, Tumca dasaSvebia mxareTa SeTanxmebiT moTxovnis dafarvis we-

sis Secvla,18 rac zegavlenas axdens mesakuTris ipoTekis warmoSobis 

momentze, Tumca am SeTanxmebis mizani ar unda iyos mxolod 288-e 

muxlis me-2 variantSi dafiqsirebuli wesis gverdis avla,19 rasac 

misi aranamdviloba mosdevs Sedegad.

  

3. uzrunvelyofili moTxovnis mopoveba mesakuTris mier

Tu uzrunvelyofili moTxovna mesakuTreze gadadis, ipoTeka ki ar 

qarwyldeba, aramed, zemoT xsenebuli SemTxvevebis darad, gardaiqm-

neba mesakuTris ipoTekad (288-e muxlis me-3 varianti). 

moTxovnis mesakuTris mier mopoveba SeiZleba ganpirobebuli iyos 

ipoTekaris dakmayofilebiT (292 II), ipoTekaris mier aramovale mes-

akuTrisaTvis moTxovnis daTmobiT,20 memkvidreobiT miRebiT an ipo-

Tekaris mier datvirTul uZrav qonebaze sakuTrebis mopovebiT (ga-

rigebiT an memkvidreobiT).21

14  Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1163, Rn. 16; RG JW 1911, 653; BGH NJW 

1994, 1275; Tumca Sdr. Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 64.

15 RGZ 154, 389.
16 Bassenge, iqve, Rn. 13; RGZ 88, 303.
17 Sdr.  Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1163, Rn. 13.
18 RGZ 104, 73; 142, 159.
19 RGZ 142, 159.
20 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1177, Rn. 10.
21 iqve.

8

9

10



480

giorgi rusiaSvili muxli 289

muxli 289. ipoTekis registracia 

1. ipoTeka iuridiul Zalas iZens sajaro reestrSi registraciis mo-

mentidan. registracia xdeba erT-erTi mxaris mier garigebis wardgenis 

safuZvelze, romelic dadebulia am kodeqsis 3111 muxliT dadgenili 

wesiT. garigebaSi unda aRiniSnos uZravi nivTis mesakuTre, ipoTekari, 

savaraudo movale mesame piri. mxareTa SeTanxmebiT garigebaSi SesaZle-

belia aRiniSnos agreTve uzrunvelyofili moTxovnis odenoba, sarge-

beli, Sesrulebis vada da sxva pirobebi.

11. sesxis xelSekrulebidan gamomdinare moTxovnis uzrunvelsay-

ofad dadebuli ipoTekis xelSekruleba unda damowmdes sanotaro 

wesiT. ipoTekis xelSekrulebis damowmebisas notariusi valdebulia 

ganumartos xelSekrulebis mxareebs is samarTlebrivi Sedegebi, rom-

lebic mohyveba maT mier sesxisa da ipoTekis xelSekrulebebiT gaTva-

liswinebuli valdebulebebis darRvevas.

12. ipoTekis sajaro reestrSi registraciis mizniT notariusi uz-

runvelyofs saqarTvelos kanonmdeblobiT gaTvaliswinebuli pro-

cedurebis ganxorcielebas. ipoTekis sajaro reestrSi registraciis 

wesi da pirobebi ganisazRvreba saqarTvelos iusticiis ministris br-

ZanebiT.

13. am muxlis 11 nawiliT gaTvaliswinebuli piroba ar vrceldeba 

komerciuli bankebis, mikrosafinanso organizaciebis, arasabanko sa-

depozito dawesebulebebis − sakredito kavSirebis da kvalificiuri 

sakredito institutebis moTxovnebis uzrunvelsayofad dadebul 

ipoTekis xelSekrulebebze.

2. mxareTa SeTanxmebis SemTxvevaSi, kreditoris moTxovniT sajaro 

reestri gascems ipoTekis mowmobas. ipoTekis mowmobis gacema regis-

trirdeba sajaro reestrSi.

3. ipoTekis xelSekruleba, romelzedac mxareTa SeTanxmebiT gaice-

ma ipoTekis mowmoba, unda damowmdes sanotaro wesiT. ipoTekis xelSe-

krulebidan gamomdinare nebismieri samarTlebrivi qmedeba, romelic 

moiTxovs sanotaro wesiT damowmebas, unda daamowmos imave notarius-

ma, romelmac daamowma aRniSnuli ipoTekis xelSekruleba.

4. saerTo ipoTekaze gaicema mxolod erTi ipoTekis mowmoba.

saqarTvelos 2006 wlis 8 dekembris kanoni #3879 _ ssm I, #48, 22.12.2006 w., mux. 321.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

saqarTvelos 2013 wlis 25 dekembris kanoni #1864 _ vebgverdi, 30.12.2013 w.
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II. registraciasavaldebulo monacemTa gansazRvruloba ............ 482

III. calkeuli registraciasavaldebulo monacemebi, 289 I 3 ........ 482
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VII. sabaraTe ipoTeka, 289 II .............................................................. 488

I. zogadi debulebebi

sajaro reestris samarTalSi moqmedi gansazRvrulobis princi-

pi moiTxovs sicxades dasaregistrirebeli uflebis Sinaarssa da 

moculobasTan dakavSirebiT.1 qonebis ipoTekiT datvirTvis SemTx-

vevaSi sajaro reestridan naTlad unda ikiTxebodes uZravi qonebis 

pasuxismgeblobis maqsimaluri farglebi (ipoTekis sajarooba).2 es 

emsaxureba samoqalaqo brunvis dacvas da amgvarad, saboloo jam-

Si, ipoTekis brunvaunarianobasac _ uZravi qonebis, momdevno rigis 

ipoTekisa3 da uzrunvelyofili moTxovnis SeZenis msurvelebs unda 

hqondeT SesaZlebloba, reestrSi Caxedvis gziT jerovnad Seafason 

Sesabamisi garigebis sarfianoba da masTan dakavSirebuli riskebi. 289 

I 1 muxlis Tanaxmad, dasaregistrirebelia ipoTekis Sesaxeb garigeba 

(ipoTekis xelSekruleba, ix. mux. 286, me-4 veli) da ara uzrunvelyo-

fili moTxovnis damfuZnebeli sakredito xelSekruleba.4

es ipoTekis xelSekruleba unda daidos 3111-e muxliT gaTvaliswi-

nebuli formiT5 da Seicavdes registraciasavaldebulo informacias 

(289 I 3), risi registraciis gareSec ipoTekis ufleba ar warmoiSo-

ba,6 aseve (mxareTa SeTanxmebiT) sxva damatebiT monacemebs (289 I 4), 

romlebic gansazRvraven ipoTekis uflebis Sinaarssa da realizaciis 

winapirobebs.

am muxlis farglebSi erTmaneTisagan unda gaimijnos monacemebi, 

romelTa registraciac savaldebuloa (289 I 3), anu maT gareSe ipoTe-

kis ufleba ar warmoiSoba7 da am uflebis araregistraciasavaldeb-

1 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1115, Rn. 1.
2 BayObLGZ NJW-RR 1996, 38; BGH NJW 1967, 925.
3 OLG Düsseldorf NJW-RR 1996, 112; BayObLGZ NJW-RR 1996, 39.
4 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 63.

5  an sanotaro wesiT damowmebuli garigebis formiT, ix. amasTan dakavSirebiT detalurad: 

Wanturia, iqve, gv. 83.

6  registracia savaldebuloa, aseve, kanonismieri ipoTekis warmoSobisaTvisac, ix. amasTan 

dakavSirebiT: Wanturia, iqve, gv. 83 da Semdg.

7  saqarTvelos uzenaesi sasamarTlos 2001 wlis 28 Tebervlis # 3k-150 gadawyvetileba; 2003 

wlis 3 ivnisis # 3k-414-03 ganCineba; 2014 wlis 20 maisis #as-394-373-2013 gadawyvetileba; 

2011 wlis 27 ivnisis #as-571-539-2011 ganCineba; 2016 wlis 6 ivnisis #as-1212-1138-2015 

ganCineba.



482

giorgi rusiaSvili muxli 289

ulo Sinaarsi (289 I 4) _ monacemebi, romelTa registraciac mxareTa 

survilis SemTxvevaSi xdeba. rac, ra Tqma unda, ar niSnavs, rom ipo-

Tekis es Sinaarsi (fakultatiuri) registraciis gareSe mxareTaTvis 

aramboWavia, Tumca maT mesame pirTa winaSe Sesabamisi efeqti ar gaa-

CniaT 312 II muxlis mixedviT. qarTvelma kanonmdebelma, Zveli re-

daqciis 289 I 2 muxlisgan gansxvavebiT, am monacemTa registraciis 

arasavaldebulod miCneviT sakmaod Seasusta ipoTekis brunvaunari-

anoba da mxareTa ndobis dacva samoqalaqo brunvaSi (ix. detalurad 

qveviT, me-11 veli). 

II. registraciasavaldebulo monacemTa gansazRvruloba

registraciaunariani monacemebi iyofa, amgvarad, savaldebulod 

(289 I 3) da fakultatiurad (289 I 4) dasaregistrirebel monaceme-

bad, miuxedavad amisa, orive SemTxvevaSi saregistraciod wardge-

nili monacemi unda iyos sakmarisad gansazRvruli an, sul mcire, 

gansazRvradi.8 ganmartebisaTvis, pirvel rigSi, mniSvnelovania Tavad 

reestris Canaweri an saregistraciod wardgenili dokumentebi.9 im 

garemoebaze miTiTeba, romelTa registraciac ar xdeba da arc sa-

registracio dokumentebidan ikiTxeba, dasaSvebia mxolod imdenad, 

ramdenadac isini zogadad cnobilia.10

III. calkeuli registraciasavaldebulo monacemebi, 289 I 3

1. ipoTeka

ipoTekis registracia unda moxdes maqsimalurad zustad. germa-

nul praqtikaSi Tavad termin `ipoTekis~ xseneba ar aris aucilebeli, 

Tu sanivTo uflebis xasiaTi SeiZleba ganimartos mxolod rogorc 

ipoTeka.11 am principis gadmoReba qarTul sinamdvileSi mxolod ga-

monaklisis saxiT unda iyos dasaSvebi. ar aris savaldebulo ipoTe-

kis tipis (mux. 286, me-15 da momdevno velebi) zusti dasaxeleba.12

2. ipoTekari

289 I 3 muxlis mixedviT, ipoTekaris (ix. uzrunvelyofili moTxo-

vnis kreditorisa da ipoTekaris identurobis aucileblobasTan 

dakavSirebiT mux. 286, 1-li veli) miTiTeba sajaro reestrSi sa-

valdebuloa, rac gulisxmobs uzrunvelyofili moTxovnis kred-

8 BGH NJW 1967, 925; OLG Frankfurt OLGR 2005, 735.
9 saqarTvelos uzenaesi sasamarTlos 2001 wlis 28 Tebervlis # 3k-150 ganCineba. 

10 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1115, Rn. 4.
11 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1115, Rn. 6.
12 BGH NJW 1967, 925.

4

5

6



483

muxli 289 giorgi rusiaSvili

itor-ipoTekis uflebis mflobels, an mindobil pirs,13 Tumca am 

ukanasknelis SemTxvevaSi reestrSi Sesabamisi aRniSvnis gakeTeba 

SeuZlebelia.14 ipoTekarad rogorc mimndobis, ise mindobilis da-

fiqsirebas, gaurkvevlobis gamo, registraciis aranamdviloba mos-

devs Sedegad.15 iZulebiTi ipoTekis kreditorad unda dafiqsirdes 

is piri, vis saxelzec aris gacemuli saaRsrulebo furceli.16 Tu 

saaRsrulebo furcelSi gaTvaliswinebulia Sesruleba mesame piris 

sasargeblod, maSin ipoTekaradac is unda dafiqsirdes.17 Tu ipoTe-

karad fiqsirdeba ara kreditori, aramed sxva piri, maSin ipoTekis 

ufleba ar warmoiSoba (ix. ipoTekis uflebis keTilsindisierad mo-

povebasTan dakavSirebiT 297-e muxlis komentari).

iuridiuli pirebis registracia xdeba Sesabamisi dasaxelebiT da 

iuridiuli formis miTiTebiT.18 sazogadoebis organo an filiali ar 

registrirdeba.19 pirTa iseTi gaerTianebis SemTxvevaSi, romelic ar 

flobs uflebaunarianobas, registrirdebian am gaerTianebis cal-

keuli wevrebi, romlebic ganekuTvnebian mas registraciis momenti-

saTvis.20 mxolod erTi wevris daregistrirebas registraciis aranam-

dviloba mosdevs Sedegad.21 amxanagoba (maT Soris binaTmesakuTreTa 

amxanagobac22) registraciaunariania imdenad, ramdenadac amas swvde-

ba misi uflebaunarianoba.23

reestrSi ar xdeba mxolod gankargvis uflebamosilebiT aRWur-

vili piris, rogoric aris samkvidros mmarTveli,24 anderZis aRmas-

rulebeli25 an gakotrebis mmarTveli,26 iseve rogorc kanonismieri 

warmomadgenlis,27 dafiqsireba.

reestrSi Setanili monacemebi ipoTekaris pirovnebis Sesaxeb cal-

saxad unda iZleodes misi identificirebis SesaZleblobas.28 saxeli-

13 OLG Saarbrücken NJW 1967, 1378; Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1115, Rn. 6.
14 OLG Saarbrücken NJW 1967, 1378.
15 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1115, Rn. 5.
16 Rohe, iqve.
17 BayObLG Rpfl eger 2005, 309.
18  es wesi Sesabamisad unda gavrceldes Sps-is winare sazogadoebazec (BGHZ 45, 348) im 

SemTxvevaSi, Tu moxdeba misi aRiareba qarTul samarTalSi (Sdr.26-e  muxli, me-4 veli).

19 Rohe, iqve, Rn. 7.
20 iqve.
21 RGZ 127, 312.
22 BGH JR 2006, 238, 241.
23  Ulmer/Steff ek, Grundbuchfähigkeit einer rechts- und parteifähigen GbR, NJW 2002, S. 330; Wertenbruch, 

Die Parteifähigkeit der GbR - die Änderungen für die Gerichts- und Vollstreckungspraxis, NJW 2002, S. 329; 
ix. amxanagobis uflebaunarianobasTan dakavSirebiT: BGH NJW 2001, 1056; BGH NJW 2002, 

1207. es sakiTxi qarTul samarTalSi jerjerobiT bolomde gadawyvetili ar aris, Sdr., 

magaliTisaTvis, saqarTvelos uzenaesi sasamarTlos 2012 wlis 4 ivnisis #1264-1284-

2011 gadawyvetileba.

24 OLG Hamm Rpfl eger 1989, 17.
25 OLG Hamburg OLGE 20, 416.
26 BayObLGZ 1980, 257.
27 OLG Hamm Rpfl eger 1989, 17.
28 RGZ 127, 312.

7
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sa da gvaris miTiTeba aucilebeli ar aris, Tu sxva monacemebi ar 

toveben eWvs ipoTekaris pirovnebis Sesaxeb.29 arazusti monacemebis 

registracia, romelic reestrs ganacxadis miRebaze uaris Tqmis uf-

lebas mianiWebda (sajaro reestris Sesaxeb kanonis 23-e muxli), re-

gistraciis SemTxvevaSi avtomaturad ar aqceven mas aranamdvilad.30 

magaliTad, SecdomiT administraciuli organos filialis regist-

racia an safirmo dasaxelebis arasworad miTiTeba sakmarisia regis-

traciis miznebisaTvis, Tu ipoTekari mainc calsaxad identificire-

badia.31 

SeuZlebelia miwis nakveTis mesakuTris misi am statusiT regist-

racia da ipoTekis yovel momdevno mesakuTreze gadasvla.32

3. uZravi nivTis mesakuTre da movale mesame piri

movalis miTiTeba zedmetia, Tu is da ipoTekiT datvirTuli niv-

Tis mesakuTre erTi da igive piria, Tumca maTi araidenturobis SemTx-

vevaSi misi calke dafiqsirebaa saWiro.33 movalisa da mesakuTris re-

gistraciis mimarT ZalaSi rCeba zemoT Camoyalibebuli principebi.

IV. mxareTa SeTanxmebiT dasaregistrirebeli 

monacemebi, 289 I 4

kanonmdebeli 289 I 4 muxlis axal redaqciaSi ipoTekis warmoSobis 

winapirobad aRar miiCnevs monacemTa mTeli rigis registracias (uz-

runvelyofili moTxovnis odenoba, sargebeli, Sesrulebis vada da a. 

S.), riTac mniSvnelovnad uSlis xels registraciis miznis _ ipoTekis 

sajaroobis _ ganxorcielebas (ix. zemoT, me-2 veli). am sakmaod mniS-

vnelovani informaciis reestrSi dafiqsirebis gareSe, registracia 

ver asrulebs Tavis mTavar funqcias _ gauCinos an gauqarwylos ndo-

ba mesame pirebs ipoTekiT uzrunvelyofili moTxovnis odenobasa da 

misi realizaciis Semdeg nivTis darCenil RirebulebasTan dakavSi-

rebiT, rac gadamwyvetia ipoTekis movalesTan an Tavad ipoTekarTan 

kontrahirebis gadawyvetilebis miRebisas. es sakanonmdeblo xarvezi 

qvemoT (1_3 punqtebSi) mocemuli informaciis nawilSi gamosworebas 

saWiroebs, rac mxolod sasamarTlo praqtikis doneze SeuZlebelia 

da isev kanonmdeblis gaaqtiurebas moiTxovs.

29  RGZ 127, 312, magaliTad, konkretuli piris ucnobi memkvidreebi (Rohe, in Beck OK BGB, 42. 
Aufl ., 2017, § 1115, Rn. 9). 

30 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1115, Rn. 6.
31 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1115, Rn. 9.
32 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1113, Rn. 27.
33 iqve.

10
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1. moTxovnis odenoba

ipoTekiT uzrunvelyofili moTxovna, romelic unda iyos fuladi 

xasiaTisa (ix. mux. 286, me-11 veli), registraciisas unda dafiqsirdes 

odenobrivad da ara mxolod gamoTvlis wesis miTiTebiT.34

2. sargebeli

Tu ipoTekiT procentiani valia uzrunvelyofili, dasaSvebia ree-

strSi Sesabamisi saprocento nixris (sargeblis) miTiTebac, rac gu-

lisxmobs mxolod garigebiT SeTanxmebul procentebs, gansxvavebiT 

kanoniT gaTvaliswinebuli procentebisagan.35 procentis gadaxdis 

valdebulebisaTvis vadis daweseba da pirobis dadeba, Cveulebriv, 

dasaSvebia.36 pirobadebuli da upirobo procentebis, iseve rogorc 

Sesabamisi damatebiTi moTxovnebis gaerTianeba ipoTekis miznebisaT-

vis dasaSvebia ise, rogorc ramdenime erTjeradi, uvado an garkveu-

li vadiT gaTvaliswinebuli damatebiTi moTxovnebisa.37

gansazRvrulobis principis dasacavad sakmarisia, Tu miTiTebulia 

is nominaluri Tanxa, saidanac gamoiTvleba procentebi.38 sxvagvari 

daTqmis gareSe, procenti, Cveulebriv, wliur procents aRniSnavs.39 

procentebi da sxva damatebiTi valdebulebebi, romlebic ZiriTadi 

valdebulebidan gamoiTvleba, SesaZlebelia, registraciisas gaTva-

liswinebuli iyos im erTiani maqsimaluri Tanxis formiT, romli-

saTvisac pasuxs agebs ipoTekis sagani.40 valis nawilobrivi dafarvis 

SemTxvevaSi, gansxvavebuli SeTanxmebis gareSe, procentebi gamoiT-

vleba monarCeni registrirebuli Tanxidan.41 

procentebis gadaxda da odenoba mxareebma SeiZleba damokidebuli 

gaxadon garkveuli pirobis dadgomaze,42 magaliTad, sesxis gamcemi 

sakredito institutis saprocento ganakveTis cvlilebaze. amgvari 

cvalebadi procentis registracia dasaSvebia maqsimalur da mini-

malur saprocento nixrze miTiTebiT da, amasTan, pirobis dadgomis 

zusti winapirobebis gaTvaliswinebiT.43

registraciaunariania ara mxolod Tavad saprocento ganakveTi, 

aramed aseve procentebis gadaxdis valdebulebis warmoSobis mo-

34 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1115, Rn. 12.
35 iqve, Rn. 13.
36 iqve.
37 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1115, Rn. 13.
38 BGH NJW 2006, 1342.
39 OLG Saarbrücken OLGZ 1979, 307.
40 OLG Düsseldorf NJW-RR 1996, 112.
41 OLG Düsseldorf Rpfl eger 1985, 394.
42 BGHZ 35, 24.
43 BGHZ 35, 24, 25, pirobis dadgoma ar unda iyos mxolod ipoTekaris nebaze damokidebuli.
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menti,44 romelic SeiZleba daemTxves ipoTekis registraciis mo-

ments.45 arasakmarisia miTiTeba imasTan dakavSirebiT, rom procen-

tebis gadaxdis valdebuleba warmoiSoba sesxis Tanxis gadacemasTan 

erTad, radgan am SemTxvevaSi mesame pirTaTvis Secnobadi ar aris 

drois is monakveTi, romlis ganmavlobaSic arsebobs es valdebule-

ba.46 gansxvavebuli SeTanxmebis miRwevis gareSe procentebis gadaxdis 

valdebuleba warmoiSoba registraciisTanave.47 rogorc damatebiTi 

valdebuleba, procentebis gadaxda damokidebulia mTavar valde-

bulebaze.48

3. damatebiTi Sesrulebebi

damatebiT Sesrulebebs ganekuTvneba iseTi fuladi Sesrulebebi, 

romlebic unda daifaros mTavar valdebulebasTan erTad _ Tumca 

maszea damokidebuli, magram, amave dros, ar aris procenti.49 maga-

liTad, zianis anazRaureba kreditis vadamde dabrunebisaTvis (872),50 

administraciuli mosakrebeli,51 Tavdebobis xarjebi52 da a. S.53

aucilebeli ar aris damatebiTi Sesrulebis zustad, ricxvebSi, 

miTiTeba, sakmarisia im garemoebebze miTiTeba, saidanac xdeba misi 

gamoTvla.54  

pirobisa da vadis daTqma dasaSvebia procentebis SemTxvevaSi mo-

qmedi wesebis mixedviT (ix. zemoT).55

4. sxva registraciaunariani monacemebi

289 I 4 muxlis mixedviT, registraciaunariania, Tumca savalde-

bulo registracias ar eqvemdebareba mTeli rigi sxva monacemebisa,56 

rogorebicaa, magaliTad: uzrunvelyofili moTxovnis vadamosulo-

ba, moSlis ufleba, gaqviTvis an daTmobis gamoricxva,57 nawilobrivi 

44 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1115, Rn. 16.
45 BGH NJW 1986, 315; OLG StuƩ gart NJW 1953, 464.
46  BayObLG NJW-RR 1996, 39; amis sapirispirod, sakmarisia sesxis gadacemis kalendarulad 

gansazRvrul momentze, an xelSekrulebiT calsaxad gansazRvrul drois monakveTze 

miTiTeba (Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1115, Rn. 16).
47 RGZ 136, 234; OLG Köln NJW 1960, 1108.
48 RGZ 86, 219.
49 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1115, Rn. 28.
50 Weidenkaff , in Palandt BGB Kommentar, 75. Aufl ., 2016, § 490, Rn. 11; Sdr. aseve saqarTvelos 

uzenaesi sasamarTlos 2011 wlis 3 oqtombris #as-285-269-2011 ganCineba.

51 OLG Frankfurt Rpfl eger 1978, 409.
52 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1115, Rn. 28.
53 ix. detalurad amasTan dakavSirebiT: Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1115, Rn. 28.
54 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1115, Rn. 18.
55 iqve, Rn. 19.
56 Sdr. iqve, Rn. 23.
57 OLG StuƩ gart OLGZ 1965, 97.
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Sesrulebis CaTvla mis angariSSi58 an sxva samarTlebrivad dasaSvebi 

pirobebi. am danawesis analogiiT, igive wesi unda gavrceldes ipoTe-

kis Sinaarssa an realizaciasTan dakavSirebul specialur SeTanxme-

baze, magaliTad, misi realizaciis droiT CarCoze.59

araregistraciaunariania sxva piradi valdebulebebi, romlebic 

ipoTekis an uzrunvelyofili moTxovnis Sinaarssa da ganxorciele-

bis modusze ar axdenen gavlenas.60

V. savaldebulo monacemebis dauregistrireblobis Sedegebi

289 I 3 muxliT gaTvaliswinebuli registraciasavaldebulo in-

formaciis miTiTebis gareSe es registracia aranamdvilia61 da, ro-

gorc baTili registracia, unda gauqmdes Tavad maregistrirebeli 

organos mier, sajaro reestris Sesaxeb kanonis 26 III g) muxlis mi-

xedviT. procentebisa Tu sxva damatebiTi Sesrulebebis gamorCena an 

arazusti miTiTeba ar unda axdendes gavlenas ipoTekis namdviloba-

ze,62 iseve rogorc sxva dauSvebeli an araswori informaciis miTiTe-

ba, Tu savaldebulo informacia mainc zustad aris dadgenadi (mag., 

ipoTekaris mindobilad moxsenieba).63

VI. ipoTekis garigebis forma

ipoTekis garigeba, rogorc uZrav qonebaze dadebuli mavaldebule-

beli garigeba, mxolod maSin moiTxovs sanotaro damowmebas, Tu sa-

qme exeba sesxidan warmomdgari moTxovnis ipoTekiT uzrunvelyofas 

(289 I1). gamonaklisis saxiT, es wesi ar vrceldeba komerciuli banke-

bis, mikrosafinanso organizaciebis, arasabanko sadepozito dawese-

bulebebis moTxovnebis uzrunvelsayofad dadebul ipoTekis xelSe-

krulebebze. 289 I1 2 muxlSi kidev erTxel aris gakeTebuli aqcenti 

notariuli damowmebis mTavar funqciaze _ notariusis mier mxareTa 

konsultaciaze (ix. notariatis Sesaxeb kanonis 38 III, IV muxli; mux. 68, 

me-3 veli). am SemTxvevaSi Sesabamisi dokumentebis saregistraciod 

wardgena SesaZlebelia notariusis meSveobiTac (289 I2 1, 2, sajaro 

reestris Sesaxeb instruqciis 121 muxli).

marTalia, sxva SemTxvevebSi ipoTekis xelSekrulebis formasav-

aldebulooba kanonidan pirdapir ar gamomdinareobs,64 Tumca 323-e 

58 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1115, Rn. 2.
59 iqve.
60 iqve.
61 RGZ 127, 312.
62 Bassenge, iqve, Rn. 1; RGZ 113, 229; BGH NJW 1975, 1314.
63 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1115, Rn. 22.
64  saboloo jamSi, gaugebaria, Tu ratom Semoifargla kanonmdebeli mxolod sesxidan 

warmomdgari moTxovnis uzrunvelmyofi ipoTekis formis gamkacrebiT, radgan 

formasavaldebuloobis ganmapirobebeli unda iyos ara uzrunvelyofili moTxovnis 
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muxlis analogiiT, isic formasavaldebulo unda iyos, rogorc gari-

geba, romliTac mxare sakuTrebis gadacemis dar valdebulebas kis-

rulobs (Sdr. mux. 68, me-2 veli).

ipoTekis xelSekrulebisaTvis sanotaro forma savaldebuloa, Tu 

mxareebi masSi ipoTekis mowmobis gacemas aTanxmeben (289 III 1). am xel-

Sekrulebis farglebSi ganxorcielebuli yoveli Semdgomi (notari-

ul) formasavaldebulo moqmedeba (mag., moTxovnis odenobis gazrda 

an moTxovnis Secvla) unda daamowmos Tavdapirveli xelSekrulebis 

dammowmebelma notariusma. 

VII. sabaraTe ipoTeka, 289 II

ipoTekis ufleba arsebobs reestris ipoTekisa da sabaraTe ipo-

Tekis formiT (ix. mux. 286, me-7 veli),65 risi winapirobac sajaro 

reestris mier ipoTekis mowmobis gacema da misi registraciaa (289 

III).66 ipoTekis uflebis mowmobaSi `gansxeuleba~ zrdis mis brunvau-

narianobas,67 amartivebs, magaliTad, mis gadacemas sajaro reestris 

CarTvis gareSe (2894). ipoTekis uflebis brunvaunarianobisaTvis xe-

lis Sewyoba, rogorc ipoTekis mowmobis mTavari funqcia, konstat-

irebulia 2894 III muxlSi, romelic baTilad acxadebs ipoTekis mow-

mobis sxva pirisaTvis gadacemis akrZalvas, ris gareSec misi gacema 

azrs dakargavda. 

reestris Canawerisagan gansxvavebiT, ipoTekis mowmoba ar warmo-

Sobs ndobas 297-e muxlis gagebiT, Tumca is mainc unda CaiTvalos 

sajaro ndobis matarebel fasian qaRaldad, rac, pirvel rigSi, gan-

pirobebulia ipoTekis faqtobrivi mflobelis sasargeblod moqme-

di (mesakuTred yofnis) prezumfciiT (2893 I). garda amisa, ipoTekis 

mowmobisa da sajaro reestris Canaweris Sinaarsis urTierTacden-

is SemTxvevaSi, mowmoba aqarwylebs reestris sisworis prezumfcias 

(2898, ix. detalurad am muxlis komentari).

ipoTekis mowmoba aris fasiani qaRaldi (2891, ix. am muxlis komen-

tari).

xasiaTi, aramed is riskebi, rac, zogadad, uZravi nivTis ipoTekiT datvirTvas 

ukavSirdeba, maSinac ki, rodesac es nasyidobis fasis moTxovnis uzrunvelsayofad 

xdeba.

65  ix. amasTan dakavSirebiT: Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 85 

da Semdg.

66  ipoTekis mowmobis registraciis wesi identuria uZrav qonebaze uflebis registraciis 

wesisa da ganisazRvreba sajaro reestris Sesaxeb instruqciis mixedviT (sajaro 

reestris Sesaxeb kanonis 10 VI muxli).

67 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1116, Rn. 1.
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muxli 2891. ipoTekis mowmoba 

1. ipoTekis mowmoba aris fasiani qaRaldi, romelic adasturebs misi 

kanonieri mflobelis uflebas:

a) moiTxovos ipoTekis xelSekrulebidan gamomdinare valdebule-

bis Sesruleba;

b) valdebulebis Seusruleblobis SemTxvevaSi moTxovna daikmayo-

filos ipoTekis sagnidan.

2. ipoTekis mowmoba dgeba erT egzemplarad.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

I. zogadi debulebebi ........................................................................ 489

II. sabaraTe ipoTeka ........................................................................... 490

1. ipoTekis mowmoba ..................................................................... 490

a) samarTlebrivi buneba ......................................................... 490

b) sajaro ndoba ....................................................................... 490

g) saxelobiTi fasiani qaRaldi ............................................. 491

d) ipoTekis mowmobis funqciebi ........................................... 491

2. ipoTekis warmoSoba da baraTze sakuTreba .......................... 491

3. ipoTekis mowmobis gacema ....................................................... 491

I. zogadi debulebebi

ipoTeka arsebobs reestris an sabaraTe ipoTekis formiT, romel-

Tac erTmaneTisagan am uflebis cirkulaciis xarisxi ganasxvavebT.1 

sabaraTe ipoTekis cirkulaciaunarianoba erT-erTi qvefunqciaa mow-

mobis im zogadi funqciisa, romelsac legitimaciis funqcia ewodeba.

piri, romelsac xelSi uWiravs reestris Canaweris Sesabamisi baraTi, 

iTvleba, rom flobs legitimacias ipoTekasTan dakavSirebiT (2893 I, 

III).2 Tu ipoTekis mowmoba da reestris Canaweri gansxvavebuli Sinaar-

sis mqonea, maSin upiratesoba mowmobas eniWeba (2898, Sdr. detalurad 

am muxlis komentarSi). 

germaniisagan gansxvavebiT, sadac sabaraTe ipoTeka aris wesi, 

xolo reestris ipoTeka gamonaklisi,3 qarTuli samarTlis mixedviT, 

gamonaklisi swored sabaraTe ipoTekis gacemis SemTxvevebia. es, ra 

Tqma unda, ar uwyobs xels ipoTekis brunvaunarianobas, Tumca imis 

gaTvaliswinebiT, rom mowmobaSi gansxeulebuli ipoTekis uflebis 

cirkulaciisas mesakuTris interesebi da am procesis sajarooba na-

1 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1116, Rn. 1.
2 Wilhelm, Sachenrecht, 4. Aufl ., 2010, Rn. 1575.
3  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 70; Lieder, in MüKo BGB, 7. Aufl ., 
2017, § 1116, Rn. 1, Tumca Sdr. Tavdapirvel sakanonmdeblo CanafiqrTan dakavSirebiT: 

MoƟ ve Zu Dem Entwurfe Eines Bürgerlichen Gesetzbuches III, Berlin/Leipzig 1888, 618, romlis 

mixedviTac swored sabaraTe ipoTeka iyo gamonaklisi.

1
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3

4

5

klebad uzrunvelyofilia _ mesakuTre win ver aRudgeba ipoTekis 

mesame pirisaTvis gadacemas (295 1, 2, 199 I) da amis registracia ar 

xdeba sajaro reestrSi (295 3) _ umjobesia, sabaraTe ipoTeka mxolod 

sagamonakliso SemTxvevad darCes.

II. sabaraTe ipoTeka

sabaraTe ipoTekis warmoSobisaTvis aucilebelia, mxareTa SeTanx-

mebisa da registraciis garda, aseve SeTanxmeba ipoTekis mowmobis 

gacemaze, misi gacema reestris mier da am gacemis registracia.4

1. ipoTekis mowmoba

a) samarTlebrivi buneba

ipoTekis mowmoba aris iseTi fasiani qaRaldi, romelic ipoTekars 

aniWebs valdebulebis Sesrulebis moTxovnisa da, misi Seusruleb-

lobis SemTxvevaSi, ipoTekis sagnidan sakuTari moTxovnis dakmayo-

filebis uflebas. amgvarad, uzrunvelyofili moTxovnis realizaci-

isaTvis (mag.: sarCelis aRZvra, aRsruleba da a. S.) sakmarisia mxolod 

ipoTekis mowmobis wardgena. Sesabamisad aris gansazRvruli misi rek-

vizitebic da Sinaarsic 2892 I, II muxlis mixedviT.

b) sajaro ndoba 

ipoTekis mowmoba, germaniaSi gabatonebuli mosazrebis5 sawinaaRm-

degod, unda CaiTvalos sajaro ndobis matarebel fasian qaRaldad 

(2893 I). amas gansakuTrebiT cxadad naTelyofs 2898 muxli, romelic 

Sinaarsis gansxvavebis SemTxvevaSi mowmobis Sinaarss aniWebs upira-

tesobas. es ar aris mxolod reestris ndobidan nawarmoebi ndoba,6 

aramed damoukidebeli, Tavad mowmobidan gamomdinare ndobaa. mow-

moba ara mxolod ganapirobebs sajaro ndobas misi Sinaarsis mimarT, 

aramed aseve SeuZlia, gaaqarwylos ndoba reestris Canaweris mimarT, 

Sinaarsobrivi acdenis SemTxvevaSi (ix. detalurad 2898 muxlis ko-

mentarSi).

4  Wilhelm, Sachenrecht, 4. Aufl ., 2010, Rn. 1572, germaniisagan gansxvavebiT, sadac mowmobas 

saadgilmamulo wigni jer uZravi qonebis mesakuTres gadascems da Semdeg Tavad 

es ukanaskneli gadascems ipoTekars, saqarTveloSi pirdapir reestris samsaxuri 

gascems mowmobas ipoTekarze. aqedan gamomdinare, saqarTveloSi mowmoba ar gamodgeba 

erTdroulad Sesrulebis uzrunvelsayofad, radgan is ipoTekis gamcemi movalis xelSi 

ar aris. germaniisagan gansxvavebiT (Wilhelm, Sachenrecht, 4. Aufl ., 2010, Rn. 1572), mowmobis 

gadacemamde ipoTeka ar aris mesakuTris miwis vali/ipoTeka, Sesabamisad, SesaZlebelia 

misi keTilsindisierad mopoveba.

5 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1116, Rn. 6.
6  Sdr. germaniaSi amgvar ganmartebasTan dakavSirebiT: Lieder, iqve, Rn. 5.
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g) saxelobiTi fasiani qaRaldi

ipoTekis mowmoba aris saxelobiTi fasiani qaRaldi,7 radgan is 

uflebamosilebas aniWebs masSi moxseniebul konkretul pirs. Sesaba-

misad, SeuZlebelia baraTis gadacema damoukideblad, rogorc moZ-

ravi nivTisa, aramed aucilebelia, rom masSi gansxeulebuli ufleba 

gadaices am uflebis gadacemisaTvis gansazRvruli wesebis dacviT 

(2894). am dros, 928-e muxlis mixedviT, baraTze ufleba mihyveba mas-

Si gansxeulebul uflebas. baraTi, ipoTekasTan am Sinagani kavSiris 

gamo, ar SeiZleba gaxdes SezRuduli sanivTo uflebis damoukidebe-

li obieqti, ris gamoc baraTis dagiraveba, ipoTekis uflebis dagi-

ravebis gareSe, SeuZlebelia.8 

d) ipoTekis mowmobis funqciebi

ipoTekis mowmoba gadamwyvetia ipoTekis uflebis gadacemisaTvis 

(2894), ganxorcielebisa (2893) da dagiravebisaTvis (2896).

2. ipoTekis warmoSoba da baraTze sakuTreba

ipoTeka warmoiSoba mxareTa SeTanxmebisa da misi registraciis mo-

mentidan (289 I), Tumca sabaraTe ipoTekas ipoTekari mxolod mowmo-

bis gadacemisa (289 II 1) da misi registraciis (289 II 2) Semdeg moipo-

vebs (Sdr. prezumfcia 2893 I muxlis mixedviT).9 manamde is mesakuTris 

ipoTekis (288) formiT arsebobs.10 

sakuTreba ipoTekis mowmobaze, 928 II muxlis mixedviT, ekuTvnis 

ipoTekars.11 mesakuTris ipoTekis SemTxvevaSi (288) es aris uZravi niv-

Tis mesakuTre. sesxis msesxeblisaTvis nawilobriv gadaxdis SemTx-

vevaSi ipoTekis mowmobaze warmoiSoba gamsesxebeli ipoTekarisa da 

mesakuTris TanasakuTreba.12 damoukidebeli (ipoTekis uflebisagan 

damoukidebeli) sanivTo ufleba mowmobaze (gansxvavebiT valdebule-

biTisagan) ar SeiZleba arsebobdes.13

3. ipoTekis mowmobis gacema 

ipoTekis mowmobas, kreditoris moTxovniT, gascems sajaro ree-

stri mxareTa Soris Sesabamisi SeTanxmebis arsebobis SemTxvevaSi (289 

7 Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1116, Rn. 8.
8 RGZ 66, 27; RGZ 68, 282; RGZ 148, 203.
9 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1117, Rn. 4.
10  iqve, miuxedavad imisa, rom registraciidan mowmobis gadacemamde SualedSi reestris 

Canaweri (ipoTekis registracia kreditoris saxelze) arasworia, mesakuTris mier am 

registraciis gauqmebis moTxovnis sawinaaRmdegod kreditors aqvs Sesageblebi ipoTekis 

xelSekrulebidan.

11 BGH NJW-RR 1994, 847; OLG Düsseldorf DNotZ 1981, 646.
12 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1116, Rn. 4.
13 OLG Düsseldorf DNotZ 1981, 646. 
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II 1), risi winapirobacaa manamde sanotaro formiT14 damowmebuli ipo-

Tekis xelSekrulebis wardgena sajaro reestrSi, romelic am mow-

mobis gacemas iTvaliswinebs (289 III).15 mowmobas reestri gadascems 

pirdapir ipoTekar-kreditors, misi moTxovnis safuZvelze, rac da-

matebiTi samarTlebrivi stabilurobis Semomtania da ris gamoc, 

germaniisagan gansxvavebiT,16 SeuZlebelia am mowmobis jer mesakuT-

risaTvis, xolo Semdeg am ukanasknelis mier ipoTekarisaTvis gadace-

ma. aseTi saxiT gadawyveta aucilebelia 2893 I muxlSi dafiqsirebuli 

prezumfciis sruli moculobiT amoqmedebisaTvis. ipoTekarisaTvis 

ipoTekis mowmobis gadacema aris ara garigeba, aramed mxolod re-

alaqti, romelic xorcieldeba mowmobaze (pirdapiri) mflobelobis 

nebiTi mopovebiT.17

saerTo ipoTekaze (ix. 286, me-14 veli) gaicema mxolod erTi ipo-

Tekis mowmoba.

 

14  Sdr. yoveli Semdgomi moqmedebis imave notariusis mier damowmebis aucileblobasTan 

dakavSirebiT: Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 71. 

15  germaniisagan gansxvavebiT (BGH NJW-RR 1993, 369), am winapirobis gamo, zedmetia 

damatebiT gadacemis momentSi mesakuTris nebaze aqcentis gakeTeba. am gansxvavebis 

ganmapirobebelia is garemoeba, rom saqarTveloSi sabaraTe ipoTeka ar gulisxmobs 

wess da SeuZlebelia reestris ipoTekis safuZvelze ipoTekis mowmobis moTxovna _ 

xelSekrulebis cvlilebis (formasavaldebuloobis gaTvaliswinebiT) gareSe.  amgvari 

SezRudva, erTi SexedviT, xels ar uwyobs ipoTekis brunvaunarianobas, Tumca is 

mainc aucilebelia, radgan amis gareSe ipoTekis xelidan xelSi gadasvlas veraferi 

daabrkolebda.

16 ix. Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1117, Rn. 5.
17  am procesSi warmomadgenlis CarTva ipoTekaris mxareze, Cveulebriv, SeuZlebeli unda 

iyos (Sdr. rusiaSvili, kazusebi samoqalaqo samarTlis zogad nawilSi, 2015, gv. 275 da 

Semdg.).
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muxli 2892. ipoTekis mowmobis Sinaarsi

1. ipoTekis mowmoba unda Seicavdes:

a) saTaurSi aRniSvnas `ipoTekis mowmoba~;

b) ipoTekaris saxelsa da misamarTs;

g) movalis saxelsa da misamarTs;

d) uZravi nivTis mesakuTris saxelsa da misamarTs;

e) ipoTekiT datvirTuli qonebis saregistracio kods, ipoTekis sag-

nis misamarTs;

v) aRniSvnas ipoTekis mowmobis sajaro reestrSi registraciis Sesa-

xeb, Sesabamisi rekvizitebis miTiTebiT;

z) miTiTebas imis Taobaze, aris Tu ara ipoTekis sagani an misi nawili 

datvirTuli sxva ipoTekiT an sxva sanivTo an valdebulebiTi uflebiT;

T) ipoTekis xelSekrulebis Sedgenis adgilsa da TariRs;

i) uzrunvelyofili moTxovnis moculobas;

k) ipoTekis xelSekrulebiT gaTvaliswinebuli valdebulebis Ses-

rulebis vadas, xolo Tu valdebuleba nawil-nawil unda Sesruldes, _ 

misi Sesrulebis vadebs;

l) ipoTekis mowmobis gacemis TariRs.

2. ipoTekis mowmobis namdviloba dasturdeba sajaro reestris beW-

diT.

3. am muxlis pirvel da me-2 nawilebSi aRniSnul moTxovnaTa darR-

veva iwvevs ipoTekis mowmobis baTilobas.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007w., mux. 260.

2892 muxli, miuxedavad calsaxa dasaxelebisa, awesrigebs ara 

mxolod ipoTekis mowmobis Sinaarss, aramed, aseve, garegan rekvi-

zitebsac. aseT garegan rekvizits ganekuTvneba, magaliTad, aRniS-

vna `ipoTekis mowmoba~ (2892 I a)), ris gareSec Sedgenil dokuments 

aranairi samarTlebrivi Zala ar gaaCnia. ipoTekis mowmoba, marTalia,  

fasiani qaRaldia (ix. mux. 2891, me-6 veli), romelic damoukideblad 

aris brunvaunariani, Tumca is ver Caanacvlebs ipoTekis Tavdapir-

vel registracias, anu baraTidan unda ikiTxebodes, Tu rodis moxda 

es registracia (2892 I v) yvela Sesabamisi rekvizitiT (mag., saregis-

tracio kodi da a. S.). ipoTekis mowmobis garegani rekvizitia, aseve, 

masze dasmuli sajaro reestris beWedi, 2892 II muxlis mixedviT.

ipoTekis mowmobis Sinaarsobrivi mxare mowesrigebulia 2892 I 

muxlSi. mowmoba unda Seicavdes yvela arsebiT informacias ipoTekas-

Tan dakavSirebiT (ix. mux. 289, me-3 da momdevno velebi), Tumca es ar 

gulisxmobs, zogadad, miwis nakveTTan dakavSirebuli reestris Cana-

weris srulad gadmocemas (miuxedavad 2892 I z) punqtisa), ris gamoc 

sasurvelia, Tu mowmobis SemZeni mainc Caixedavs sajaro reestrSi.1

1 Baur/Stürner, Lehrbuch des Sachenrechts, 16. Aufl ., 1992, S, 37 III 3a.  

1

2
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3 2892 I, II muxlebSi gawerili imperatiuli Sinaarsidan gadaxveva iw-

vevs ipoTekis mowmobis aranamdvilobas (2892 III), risganac unda gan-

vasxvaoT konkretuli monacemis arasworad miTiTeba. am SemTxvevaSi 

mowmoba ZalaSia araswori SinaarsiT, sanam ar moxdeba misi reestris 

mier gamoTxova da baTilad cnoba. 
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muxli 2893. ipoTekis mowmobidan gamomdinare uflebis ganxorcieleba 

1. ipoTekis mowmobis faqtobrivi mflobeli iTvleba mis kanonier 

mflobelad, vidre sawinaaRmdego ar damtkicdeba.

2. ipoTekis mowmobis arsebobisas uzrunvelyofili moTxovna Ses-

ruldeba mxolod ipoTekis mowmobis wardgenis SemTxvevaSi. kredito-

ri valdebulia, sakuTari moTxovnis dakmayofilebisTanave ipoTekis 

mowmoba gadasces valdebulebis Semsrulebels.

3. moTxovnis nawilobriv dakmayofilebisTanave kreditori valde-

bulia, ipoTekis mowmobaSi Seitanos Sesabamisi aRniSvna.

4. ipoTekis Sesaxeb garigebis dammowmebeli notariusis sadepozito 

angariSze Tanxis deponirebiT movale Tavisufldeba kreditoris wina-

Se valdebulebisagan.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

I. zogadi debulebebi ........................................................................ 495

II. ipoTekis mowmobidan gamomdinare prezumfcia .......................... 495

III. uzrunvelyofili moTxovnis Sesruleba ................................... 496

I. zogadi debulebebi

2893 muxli awesrigebs ipoTekis mowmobasTan dakavSirebul ur-

TierTobas, kerZod, am mowmobidan gamomdinare prezumfciasa da uz-

runvelyofili moTxovnis Sesrulebas, kreditoris winaSe valis da-

farvisa Tu notariusis angariSze deponirebis meSveobiT.

II. ipoTekis mowmobidan gamomdinare prezumfcia

2893 muxli iTvaliswinebs prezumfcias, romlis mixedviTac sawi-

naaRmdegos damtkicebamde ipoTekis mowmobis faqtobrivi mflobe-

li iTvleba mis kanonier mflobelad, anu ipoTekarad, rac mowmobas 

`legitimaciis mimniWebel dokumentad1~ aqcevs. es mflobelobidan 

gamomdinare legitimacia da masze damyarebuli varaudi, romelic 

mxolod moZravi nivTebis SemTxvevaSia cnobili, ewinaaRmdegeba ree-

stris monacemTa utyuarobisa da sisrulis prezumfcias (312, 297). am 

danawesis mixedviT, ipoTekis SemZeni Tavisufldeba reestrSi Caxed-

vis valdebulebisagan, Tu mis kontrahents xelSi misTvis legitima-

ciis mimniWebeli ipoTekis mowmoba uWiravs. marTalia, mowmobisaTvis 

amgvari mniSvnelobis miniWeba (2988 muxlTan urTierTkavSirSi) sakmao 

asparezs utovebs mxareebs arakeTilsindisieri qmedebisaTvis, Tumca 

kanonmdebelma am SemTxvevaSi samarTlebrivi stabiluroba ipoTekis 

1 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 71.

1

2



496

giorgi rusiaSvili muxli 2893

3

4

5

6

7

8

9

brunvaunarianobas Seswira msxverplad.2

amgvarad, piri, romelsac xelSi uWiravs mis saxelze gacemuli 

ipoTekis mowmoba, sawinaaRmdegos damtkicebamde ivaraudeba, rom ip-

oTekaria, ise, TiTqos reestrSi yofiliyos aseTad dafiqsirebuli.3 

Sesabamisad, reestri valdebulia, maSinac ki, rodesac misTvis 

cnobilia cedentis arauflebamosileba, cesioneri-ipoTekis SemZeni 

daaregistriros ipoTekarad, sanam misi arakeTilsindisiereba damt-

kicdebodes.4

SemZenis keTilsindisiereba unda gavrceldes cedentis ufleba-

mosilebasa da, zogadad, aseve gamsxviseblis winakacis (gasxviseba-

Ta jaWvis SemTxvevaSi) uflebamosilebazec.5 Tavad mflobelobis 

marTlzomiereba ivaraudeba da SemZens ar awevs misi gadamowmebis 

valdebuleba.6 winakacis arauflebamosilebis Sesaxeb codna umniS-

vneloa, Tu Semdgomma SemZenma keTilsindisierad moipova ipoTeka.7

SemZeni arakeTilsindisieria (garda pozitiuri codnisa), Tu mow-

mobidan an reestridan (rodesac gamonaklisis saxiT mas ekisreba ree-

strSi Caxedvis valdebuleba) gamomdinareobs cedentis araufleba-

mosileba.8

sabaraTe ipoTekis SemTxvevaSi ndoba moTxovnis arsebobasTan da-

kavSirebiT daculi ar aris, amas mxolod 297-e muxli iTvaliswinebs.

III. uzrunvelyofili moTxovnis Sesruleba

uzrunvelyofili moTxovnis Sesrulebis Semdegac arsebobs ris-

ki, rom ipoTekari ipoTekis mowmobas sxva keTilsindisier SemZenze 

gaasxvisebs, ris gamoc 2893 II muxli iTvaliswinebs ipoTekis movalisa 

da, zogadad, yvela im mesame piris damcav danawess, romlebic uf-

lebamosilni arian, ipoTekaris winaSe SesrulebiT gamoixsnan uZravi 

qoneba. maTi interesebi gaTvaliswinebulia imgvarad, rom Sesruleba 

SeuZlebelia ipoTekis mowmobis gadacemis gareSe. es danawesi, erTi 

SexedviT, Tavad Semsrulebels uqmnis problemebs Sesrulebisas, 

Tumca es problemebi metwilad gaqarwylebulia imiT, rom mowmobis 

wardgenis gareSe Sesrulebisas Semsrulebels warmoeSoba kondiqci-

uri moTxovnis ufleba, romlis gaqviTvac SesaZlebelia uzrun-

velyofil moTxovnasTan, mowmobis gamoTxovasTan erTad.

kreditoris nawilobriv dakmayofilebisas mas ekisreba valde-

buleba, Tavad mowmobaSi Seitanos Sesabamisi aRniSvna (2893 III). val-

2 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 72.

3 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1155, Rn. 21.
4 iqve; KG NJW 1973, 56.
5 Lieder, iqve.
6 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1155, Rn. 2.
7 RGZ 135, 362.
8 Lieder, iqve, Rn. 23.
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debulebisagan gaTavisufleba SesaZlebelia Sesrulebis surogatiT, 

kerZod, ipoTekis Sesaxeb garigebis dammowmebeli notariusis anga-

riSze Tanxis deponirebiT, ra drosac ar aris aucilebeli mowmobis 

wardgena da am mowmobis Semdgomi bedi ukve notariusis zrunvis sa-

gania.
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muxli 2894. ipoTekis mowmobaze uflebis gadacema

1. ipoTekis mowmobaSi mocemuli moTxovnis daTmoba xdeba ipoTekis 

mowmobaze uflebis gadamcemis sanotaro wesiT damowmebuli xelmowe-

riT.

2. Tu moTxovnis daTmoba xdeba ipoTekis mowmobis auqcionze gayid-

viT, ipoTekis mowmobaze keTdeba aRniSvna `gayidulia auqcionze~ da 

dasturdeba specialistis sanotaro wesiT damowmebuli xelmoweriT.

3. baTilia ipoTekis mowmobis sxva pirisTvis gadacemis akrZalva.

4. piri, romlis sasargeblodac moxda moTxovnis daTmoba, valde-

bulia, amis Sesaxeb acnobos movales.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

I. zogadi debulebebi ........................................................................ 498

II. mowmobaze uflebisa da uzrunvelyofili moTxovnis 

   gadacema ......................................................................................... 498

1. daTmobis xelSekruleba ......................................................... 498

2. cesoneris Setyobinebis valdebuleba .................................. 499

I. zogadi debulebebi

es norma awesrigebs ipoTekis mowmobaze uflebis gadacemas ga-

rigebis meSveobiT. gasxvisebis SezRudva an akrZalva 199 I muxlis 

mixedviT am SemTxvevaSi dauSvebelia (2894 III), radgan es ewinaaRmdege-

ba ipoTekis brunvaunarianobis princips, rasac emsaxureba, zogadad, 

ipoTekis mowmobis arseboba. am muxlis safuZvelze ipoTekis gadace-

misaTvis reestrSi registracia aucilebeli ar aris, Tumca SesaZle-

belia.1

II. mowmobaze uflebisa da uzrunvelyofili moTxovnis gadacema

ipoTekis mowmobaze uflebis gadacema, ipoTekis aqcesoruli bu-

nebidan gamomdinare, SeuZlebelia uzrunvelyofili moTxovnis ga-

reSe. gankargva exeba mxolod ipoTekiT uzrunvelyofil moTxovnas, 

maSinac ki, rodesac is mowmobis meSveobiT xdeba.2 am SemTxvevaSi mo-

qmedebs principi _ `ufleba qaRaldze mihyveba masSi gansxeulebul 

uflebas~, anu uzrunvelyofil moTxovnas.

1. daTmobis xelSekruleba

moTxovnis uflebis daTmobisaTvis aucilebelia daTmobis ofer-

1 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1154, Rn. 41.
2 Wilhelm, Sachenrecht, 4. Aufl ., 2010, Rn. 1577.

1

2

3
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4

5

6

7

ti, gakeTebuli mowmobaze sanotaro wesiT damowmebuli xelmoweris 

formiT, misi aqcepti amave an sxva nebismieri formiT (gankargvis 

garigeba3) da mowmobis gadacema (295 3).4 erT-erTi elementis ararse-

bobac ki sakmarisia mTliani procesis CaSlisaTvis.5

ipoTekis mowmobiT legitimaciaminiWebuli kreditoris mowmoba-

ze sanotaro wesiT damowmebuli nebis gamoxatva moTxovnis daTmo-

basTan dakavSirebiT funqciurad anacvlebs reestrSi registracias, 

ris gamoc is unda Seicavdes dasaTmobi moTxovnis zust aRweras, 

miTiTebas ipoTekis uflebasa da datvirTul miwis nakveTze,6 iseve, 

rogorc cedentisa da cesioneris pirovnebis dasaxelebas.7 Tu ipo-

Tekis identificireba calsaxad aris SesaZlebeli, zedmetia rangis 

Sesaxeb miTiTeba.8 zedmetia aseve daTariReba, ris gamoc arasworad 

dasmuli TariRi uvnebelia.9 ganmartebis wesebi am SemTxvevaSi Sesaba-

misad moqmedebs.10 dokuments miRma darCenil garemoebebze miTiTeba 

SesaZlebelia mxolod im SemTxvevaSi, Tu is yvelasaTvis uproblemod 

aris Secnobadi.11 

sanotaro forma moTxovnis daTmobisaTvis SeiZleba Canacvldes 

cesiis reestrSi Setanis meSveobiT.12

2894 I muxlSi naxsenebi moTxovnis daTmoba exeba mxolod mTava-

ri moTxovnis daTmobas da ara damatebiTi moTxovnebisas, magali-

Tad, procentebis daTmobas. maTi daTmoba SesaZlebelia, Tumca mxo-

lod zustad gansazRvris SemTxvevaSi.13 arasakmarisia am damatebiTi 

moTxovnebis moxsenieba `procentebTan erTad~, an `mTlian procen-

tebTan erTad~.14

sxva mxriv ZalaSi rCeba 199 II muxliT daTqmuli masStabi. cesiis 

gancxadeba SeiZleba iyos pirobiTi an vadiani.15

2. cesioneris Setyobinebis valdebuleba

cesioneri valdebulia, acnobos daTmobis Sesaxeb movales (2894 

IV) da am valdebulebis darRvevis SemTxvevaSi unazRaurebs amiT ga-

mowveul zians. Tumca Seutyobineblobis SemTxvevaSic movale veRar 

gaTavisufldeba Tavdapirveli kreditoris winaSe SesrulebiT (moq-

3 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1154, Rn. 9.
4 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 70; Rohe, iqve, Rn. 3.
5 BGH NJW-RR 1994, 847.
6 OLG Düsseldorf DNotZ 1981, 647.
7 BGH NJW-RR 1992, 179. 
8 Rohe, iqve, Rn. 4.
9 BGH NJW 1957, 137.
10 Rohe, iqve.
11 BGH NJW-RR 1992, 179.
12 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1154, Rn. 2.
13 OLG Frankfurt NJW-RR 1993, 1299.
14 Rohe, iqve, Rn. 7.
15 OLG Frankfurt OLGZ 1993, 385.
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medebs 296-e da ara me-200 muxli). is ar aisaxeba arc Tavad daTmobis 

namdvilobaze (199 I 1). 

auqcionze SeZenil mowmobaze keTdeba Sesabamisi aRniSvna (2894 II) 

da, zogadad, moqmedebs auqcionze nivTis SeZenis wesebi. 8
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muxli 2895. ipoTekis mowmobis Zaladakargulad gamocxadeba

ipoTekis mowmobis dazianebis, dakargvis an ganadgurebis SemTxveva-

Si ipoTekis mowmobis mflobeli valdebulia, amis Sesaxeb acnobos sa-

jaro reestrs. aseT SemTxvevaSi sasamarTlo acxadebs mas Zaladakargu-

lad saerTo wesis safuZvelze (gamowveviTi warmoeba).

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

I. zogadi debulebebi

ipoTekis mowmobis dakargva ar iwvevs mowmobaSi gansxeulebuli 

uflebis dakargvas. Tumca am SemTxvevaSi aucilebelia savaldebulo 

gamowveviTi warmoeba (sssk-is 328-e da momdevno muxlebi), raTa mow-

mobas brunvaunarianoba SeunarCundes.1

II. winapirobebi da samarTlebrivi Sedegebi

am normis gamoyenebis winapirobaa ipoTekis mowmobis dakargva, da-

zianeba an ganadgureba. amasTan dakavSirebul mtkicebis tvirTs at-

arebs kreditori.2

dakargva gulisxmobs 187 II 1-li variantis SemTxvevebs, Tumca ara-

mxolod. SesaZlebelia paralelis gavleba 2895-e da 918-e muxlebs 

Soris da ganmartebisaTvis, Cveulebriv, es ukanaskneli unda moviS-

velioT.3 orive SemTxvevaSi gadamwyvetia ara dakargvis konkretuli 

garemoebebi, aramed is garemoeba, rom uflebamosil pirs sWirdeba 

legitimaciis mimniWebeli mowmoba da arauflebamosils is unda Ca-

moerTvas. Sesabamisad, dasaSvebia gamowveviTi warmoebis dawyeba im 

SemTxvevaSic, rodesac baraTis adgilsamyofeli ipoTekarisaTvis 

cnobilia, Tumca SeuZlebelia misTvis am baraTis ramenairad ukan 

dabruneba.4

dazianeba da ganadgureba erTmaneTisagan gansxvavdeba baraTis 

wakiTxvadobis xarisxiT. dazianebis SemTxvevaSi jer kidev SesaZle-

belia misi wardgena reestrSi da ganaxleba, anu axali baraTis mo-

poveba mis safuZvelze. ganadgureba gulisxmobs baraTis Sinaarsis 

srul amoukiTxvadobas.5 

gamowveviTi warmoebis Sedegad Zveli baraTi icnoba Zaladakargu-

lad da, amgvarad, veRar iqneba ipoTekis keTilsindisierad mopovebis 

safuZveli.6 kreditors SeuZlia, moiTxovos axali baraTis gacema.7 

1  Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1162, Rn. 1; Rohe, in Beck OK BGB, 42. Aufl ., 2017, 
§ 1162, Rn. 1.

2 Rohe, iqve, Rn. 2.
3 iqve, Rn. 3.
4 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1162, Rn. 2.
5 Rohe, iqve, Rn. 4.
6 KGJ 45, 296.
7 Rohe, iqve, Rn. 6; Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1162, Rn. 12.

2

1

3

4
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muxli 2896. ipoTekis mowmobis dagiraveba 

1. ipoTekis mowmoba SeiZleba dagiravdes misi mflobelis an sxva ne-

bismieri piris sasargeblod, fasiani qaRaldebis dagiravebisTvis dad-

genili wesiT.

2. ipoTekis mowmobis giravnoba registrirdeba sajaro reestrSi.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

ipoTekis uflebis dagiraveba SesaZlebelia mxolod ipoTekiT uz-

runvelyofili moTxovnis dagiravebis formiT, romelsac mihyveba 

ipoTekis ufleba 295 I muxlSi gamyarebuli aqcesorulobis principis 

safuZvelze (mux. 199, me-8 veli).1 piradi fasiani qaRaldebis SemTx-

vevaSi moqmedi zogadi principis Tanaxmad, iziarebs ra dokument-

ze ufleba am dokumentSi gansxeulebuli uflebis beds,2 giravnobis 

ufleba vrceldeba aseve ipoTekis mowmobazec.3 Tu ipoTekiT dat-

virTuli qonebis mesakuTre da dagiravebuli moTxovnis movale sxva-

dasxva piria, am ukanasknelisaTvis giravnobis Sesaxeb Setyobineba, 

259 II muxlis mixedviT, savaldebulo ar aris.4 2896 muxli iTvalis-

winebs ipoTekiT uzrunvelyofili moTxovnis dagiravebis mxolod 

damatebiT xerxs, romelsac gadahyveba aseve ipoTekis ufleba da uf-

leba ipoTekis mowmobaze da, ra Tqma unda, ar gulisxmobs ipoTekis 

mowmobis damoukidebel giravnobaunarianobas, rac winaaRmdegobrivi 

iqneboda rogorc ipoTekis aqcesorulobisa (295 I), ise pirad fasian 

qaRaldze uflebis, masSi dafiqsirebuli uflebis gareSe, gadacemis 

dauSveblobis (928 II) principisa.

ipoTekis mowmobis giravnoba registraciasavaldebuloa (2896 II). 

1 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1274, Rn. 8.
2gsk-is 952-e paragrafi, romlis arazusti Sesatyvisic aris 928 II muxli. 

3 RG WarnR 1918 Nr. 56.
4 Sosnitza, in Beck OK BGB, 41. Aufl ., 2011, § 1274, Rn. 8.

1
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muxli 2897. ipoTekis mowmobis gauqmeba 

1. ipoTekis mowmoba uqmdeba:

a) ipoTekis mowmobidan gamomdinare moTxovnis dakmayofilebis 

SemTxvevaSi;

b) uZravi nivTis mesakuTrisaTvis ipoTekis mowmobis nebayoflobiT 

gadacemis SemTxvevaSi.

2. ipoTekis mowmobis gauqmeba registrirdeba sajaro reestrSi.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

I. zogadi debulebebi

ipoTekis mowmobis gauqmeba SesaZlebelia misi, rogorc sabaraTe 

ipoTekis, warmoSobis Semdegac. 2897-e muxli iTvaliswinebs amis or 

SesaZlo variants. pirveli, es aris Tavad ipoTekis gaqarwyleba uz-

runvelyofili moTxovnis SesrulebiT (Sdr. amasTan dakavSirebiT 

mux. 292, me-11 da momdevno velebi, mux. 298, me-7 da momdevno velebi); 

xolo meore variantia ipoTekis mowmobis nebayoflobiTi dabrune-

ba datvirTuli qonebis mesakuTrisaTvis. orive SemTxvevaSi gauqmeba 

registrirdeba sajaro reestrSi.

II. sabaraTe ipoTekis gardaqmna reestris ipoTekad

2897 I b) muxliT gaTvaliswinebul SemTxvevaSi ipoTeka agrZelebs 

arsebobas, Tumca saxecvlili, anu mxolod reestris ipoTekis, 

formiT. amisaTvis aucilebelia rogorc mesakuTris, ise ipoTeka-

ris Tanxmoba, radgan ipoTekis formis cvlileba orives samarTle-

briv poziciebze axdens gavlenas.1 es Tanxmoba gamoixateba mowmobis 

dabrunebis SeTavazebiT am ukanasknelis mxridan da misi aqceptiT 

mesakuTris mxridan.

Tu gacemidan gauqmebamde SualedSi ipoTekis mowmobaze mesame 

pirTa uflebebia warmoSobili, misi gauqmebisaTvis aucilebelia am 

mesame piris Tanxmoba. germanuli praqtikis darad,2 saqarTveloSic 

es Tanxmoba mesame piris mxridan unda gaices erToblivad, rogorc 

ipoTekarisa da mesakuTris, ise sajaro reestris mimarT. sxva SemTx-

vevaSi mowmoba ar uqmdeba da ipoTeka agrZelebs sabaraTe ipoTekis 

formiT arsebobas.

1 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1116, Rn. 29.
2 iqve, Rn. 30.

1
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muxli 2898. ipoTekis mowmobis upiratesoba sajaro reestris Canawer-

Tan

ipoTekis mowmobasa da sajaro reestris Canawers Soris gansxvavebis 

SemTxvevaSi upiratesoba eniWeba ipoTekis mowmobas.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

I. zogadi debulebebi ........................................................................ 504

II. reestris Canawersa da mowmobas Soris gansxvaveba ................... 504

1. gansxvaveba ipoTekaris pirovnebasTan dakavSirebiT ........... 504

2. gansxvavebuli samarTlebrivi Sinaarsi ................................. 505

I. zogadi debulebebi

es danawesi ukavSirdeba ipoTekis uflebis gansxeulebas ipoTe-

kis mowmobaSi da adgens mis upirates Zalas reestris CanawerTan Se-

darebiT.1 Tumca, gamomdinare iqidan, rom mowmoba ar ganapirobebs 

moTxovnis fiqcias 297-e muxlis gagebiT, is reestris Canawerisagan 

gansxvavebiT damoukideblad srulad ver uzrunvelyofs ipoTekis 

keTilsindisierad mopovebas. mowmoba aris mxolod 2893 I muxlis ga-

gebiT _ `faqtobrivi mflobeli iTvleba mis kanonier mflobelad~ _ 

sajaro ndobis matarebeli, ris damatebiTi konstataciacaa igi (2898). 

am 2893 I muxlSi dafiqsirebuli SemTxvevis garda, mowmoba mxolod 

negatiuri ndobis matarebelia _ aqarwylebs reestris Canaweris mi-

marT ndobas.2 

II. reestris Canawersa da mowmobas Soris gansxvaveba

Cveulebriv, reestris Canaweri da ipoTekis mowmoba erTmaneTs 

emTxveva. gansxvavebis SemTxvevaSi gadamwyveti mniSvneloba eniWeba 

imas, Tu rogor gamoixateba es urTierTacdena:

1. gansxvaveba ipoTekaris pirovnebasTan dakavSirebiT

reestris Canawerisa da ipoTekis mowmobis urTierTacdena ipo-

Tekaris pirovnebasTan dakavSirebiT ganpirobebulia am uflebis 

reestris miRma mopovebis SesaZleblobiT (2894 I). ipoTekis ufleba 

SeiZleba gadavides sxva pirze, misi reestrSi ipoTekarad dafiqsi-

rebis gareSe. am ipoTekarisagan uflebis mopovebis SemTxvevaSi Sem-

Zenis ndoba, rom gamsxvisebeli namdvilad aris ipoTekis mflobeli, 

1 Sdr. Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 67.

2  Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1140, Rn. 1; Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1140, 
Rn. 6.

1
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5

6

7

iseve unda iyos daculi, rogorc ndoba reestris Canaweris mimarT 

(297).3 am daSvebis gareSe mowmobaSi gansxeulebuli ipoTeka yovelg-

var damatebiT cirkulaciaunarianobas dakargavda _ pirvelive SemZe-

ni valdebuli iqneboda, daregistrirebuliyo ipoTekarad. amgvarad, 

2893 I da 2898 muxlebis urTierTkavSiridan gamomdinareobs, rom vinc 

mowmobis mflobelisagan moipovebs ipoTekas an mis winaSe asrulebs, 

daculia mowmobis malegitimirebeli moqmedebiT _ moipovebs ipoTe-

kas an dafaravs Tavis valdebulebas, Tundac reestrSi sxva piri iyos 

registrirebuli da es Canaweri swori iyos.

2. gansxvavebuli samarTlebrivi Sinaarsi

Tu reestris Canaweri da mowmoba erTmaneTisagan Sinaarsobrivad 

gansxvavdeba, magaliTad, moTxovnis odenobis an procentebis odeno-

bis nawilSi, aq Semdegi gansxvaveba unda gamoikveTos: Tu reestri 

sworia, magaliTad, dafiqsirebulia moTxovna 10 000 laris odeno-

biT, maSin ufleba warmoSobilia mxolod am moculobiT. Tu amisagan 

gansxvavebiT, mowmobaSi 100 000 laris moTxovnaa miTiTebuli, aras-

wori mowmoba ndobas ar warmoSobs da mis Sinaarss mindobili SemZeni 

uflebas moipovebs _ maSinac ki, rodesac gadacema reestris miRma 

xdeba _ mxolod reestrSi dafiqsirebuli odenobiT.4 igive wesi mo-

qmedebs im SemTxvevaSi, rodesac mowmobaSi aRniSnuli ar aris valis 

nawilobriv dafarva.5

Tu amis sapirispirod, arasworia reestris Canaweri, upirateso-

ba eniWeba mowmobis Sinaarss da is aqarwylebs reestris CanawerTan 

dakavSirebul sajaro ndobas. Tu, magaliTad, mowmobaze aRniSnulia 

nawilobrivi gadaxda, rac jer kidev ar aris dafiqsirebuli reestr-

Si, keTilsindisieri SemZeni moipovebs ipoTekas mxolod jer kidev 

ZalaSi darCenili odenobiT.6 mxolod im SemTxvevaSi, rodesac ro-

gorc reestri, ise mowmoba arasworia, dasaSvebia keTilsindisieri 

mopoveba 297-e muxlis mixedviT.

2988 muxli awesebs mxolod swori mowmobis meSveobiT reestris 

araswori Canaweris mimarT ndobis gaqarwylebis SesaZleblobas.7 am 

normis sxva gageba araswori iqneboda.8 297-e muxlisagan gansxvavebiT, 

2988 muxli Seicavs ara pozitiur (prezumfcias) mtkicebas _ `is, rac 

mowmobaSi weria, sworad iTvleba~ (amas Seicavs mxolod 2893 I mxo-

3 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1116, Rn. 19.
4 RGZ 76, 378; RGZ 129, 128; Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1116, Rn. 26. 
5 Lieder, iqve, Rn. 20.
6 iqve, Rn. 21.
7 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1140, Rn. 3.
8   pirvel rigSi, gamomdinare iqidan, rom is gsk-is 1140-e paragrafis araswori Targmania. 

gsk-is es paragrafi awesebs mowmobis mxolod negatiur moqmedebas, anu reestris 

Canaweris mimarT ndobis gaqarwylebas da ara pozitiuri ndobis mopovebas.
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lod ipoTekaris pirovnebasTan dakavSirebiT), aramed mxolod nega-

tiur mtkicebas _ `Tu reestris Canaweri da mowmoba erTmaneTs ar 

emTxveva, es Canaweri mowmobasTan SedarebiT iTvleba arasworad.~ 

rac jer kidev ar niSnavs, rom mowmoba TavisTavad sworad iTvleba 

SemZenis interesebisTvis. amgvari pozitiuri prezumfciis gamoyvana 

2988 muxlidan gramatikuladac ki dauSvebeli iqneboda, garda imisa, 

rom es farTo asparezs miscemda arakeTilsindisier pirebs maqina-

ciebisaTvis. 
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muxli 290. uZravi nivTis ipoTekiT ramdenjerme datvirTva

erTi uZravi nivTi SeiZleba ramdenjerme daitvirTos ipoTekiT. ri-

giToba ganisazRvreba ipoTekis Sesaxeb gancxadebis registraciis Tar-

iRis mixedviT.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

I. zogadi debulebebi ........................................................................ 507

II. rangis samarTlebrivi buneba ....................................................... 507

III. iZulebiTi aRsruleba .................................................................. 508

IV. prioritetis principi ................................................................. 508

I. zogadi debulebebi

erTi da imave miwis nakveTi ipoTekiT SeiZleba daitvirTos ram-

denjerme 289-e muxliT gaTvaliswinebuli wesiT. mis akrZalvas mesame 

pirebis mimarT Zala ar gaaCnia. maSinac ki, rodesac mesakuTre da 

ipoTekari, an mesame piri aTanxmeben amgvari datvirTvis akrZalvas, 

misi darRveviT dadgenili ipoTeka mainc namdvilia.

erTi da imave miwis nakveTis ramdenime ipoTekiT datvirTvis 

SemTxvevaSi isini erTmaneTTan konkurireben ipoTekis sagnis reali-

zaciasTan dakavSirebiT. uflebaTa rigiToba (rangi) gansazRvravs, 

Tu romels unda mieniWos upiratesoba, rodesac SeuZlebelia yvela 

am uflebis dakmayofileba datvirTuli sagnis realizaciiT.

ipoTekis rangs gadamwyveti mniSvneloba eniWeba praqtikul 

cxovrebaSi. magaliTad, moTxovnis momdevno rangis ipoTekiT uz-

runvelyofis SemTxvevaSi, Cveulebriv, sesxis gamcemi ufro mkacr 

pirobebs sTavazobs msesxebels, vidre pirveli rigis uflebiT uz-

runvelyofisas. 

II. rangis samarTlebrivi buneba

rangis samarTlebrivi bunebis dakvalificireba problemuria.1 

erTi mosazrebis2 Tanaxmad, is aris e. w. sxva konkurentuli uflebe-

bis `gandevnis ufleba~. Tumca gabatonebuli mosazrebis3 mixedviT, 

is TviTon ipoTekis uflebis Sinaarsia, ris gamoc am samarTlebrivi 

Sinaarsis momwesrigebeli normebi masze analogiiT gamoiyeneba.4

1 Sdr. detalurad amasTan dakavSirebiT: Stadler, Der Rang im Immobiliarsachenrecht - ein noch 
immer ungelöstes Problem? AcP 189, 1989, S. 430.
2 KuƩ er, in Staudinger BGB, 15 Aufl ., 2012, § 879, Rn. 2.
3 Kohler, in MüKo BGB, 7. Aufl ., 2017, § 879, Rn. 16; BayObLGZ 1956, 461; OLG Zweibrücken Rpfl eger 1985, 54.
4 Herrler, in Palandt BGB Kommentar, 73. Aufl ., 2014, § 879, Rn. 1; OLG Hamm OLGZ 1981, 132.

1

2

3

4



508

giorgi rusiaSvili muxli 290

5

6

7

8

III. iZulebiTi aRsruleba

ipoTekaTa rigiToba mniSvnelovania, pirvel rigSi, iZulebiTi aRs-

rulebis farglebSi. aRsrulebis xarjebis amoRebis Semdeg (saaRs-

rulebo warmoebaTa Sesaxeb kanonis 821 I 1) gadamwyvetia kreditorTa 

moTxovnebis rigiToba. momdevno rigis moTxovnebi dakmayofildeba 

wina rigis moTxovnaTa srulad dakmayofilebis Semdeg (kanonis 822 II), 

erTi da imave rigis moTxovnaTa kreditorebis dakmayofileba xdeba 

proporciulad (kanonis 822 III).

rangi gadamwyvetia aseve sekvestris SemTxvevaSi, mmarTvelis uf-

lebebis gansazRvrisaTvis momdevno rangis mqone uflebebTan mimar-

TebiT.5

IV. prioritetis principi

ipoTekis uflebis rangi ganisazRvreba (gamonaklisi: kanonis mier 

imperatiulad gansazRvruli rangi) maTi warmoSobis drois mixedviT; 

moqmedebs amgvarad prioritetis principi.6 Cveulebriv, ipoTekis re-

gistraciis momenti ramdenime saregistracio gancxadebis SemTxveva-

Si ganisazRvreba maTi wardgenis drois mixedviT.7 gancxadeba ward-

genilad iTvleba maregistrirebeli organos mier misi eleqtronuli 

an qaRaldis versiis gancxadebis registraciis wignSi registraci-

iTa da misTvis saregistracio nomris miniWebiT (sajaro reestris 

Sesaxeb instruqciis 13 I muxli). am wignSi mieTiTeba gancxadebis Se-

mosvlis dro. ramdenime gancxadebis erTdroulad Semosvlis SemTx-

vevaSi, SesaZlebelia, erTi da imave rangis Tavidan asacileblad, 

maTi numeracia, romliTac xdeba maTi rigiTobis gansazRvra, miuxe-

davad imisa, rom maTze erTi da imave Semosvlis wuTia asaxuli.8 am 

SemTxvevaSi konkretuli garemoebebidan unda gamomdinareobdes, rom 

mxareebs sxvadasxva rangis miniWeba surdaT, rac reestris samsaxurma 

mxareebTan damatebiT unda daazustos.9 reestris samsaxurs ar aqvs 

gancxadebebis rigiTobis TviTneburad gadanacvlebis ufleba, es da-

saSvebia mxolod wina gancxadebasTan dakavSirebuli saregistracio 

warmoebis SeCerebis SemTxvevaSi (sajaro reestris Sesaxeb instruq-

ciis 18 I muxli).

ipoTekisaTvis rigi miniWebulad iTvleba saregistracio warmo-

ebis dasrulebisa da uflebis reestrSi dafiqsirebis momentidan. 

gadadebis pirobiT da vadianad dadgenili uflebis rangis gansaz-

RvrisaTvisac es wesia gadamwyveti da ara ganusazRvreli movlenis 

5 LG Dortmund ZfIR 2011, 152.
6 Wilhelm, Der Rang der Grundstücksrechte aufgrund des Verfügungstatbestands, JZ 1990, S. 501. 
7 BayObLG NJW-RR 2005, 103.
8 Kohler, in MüKo BGB, 7. Aufl ., 2017, § 879, Rn. 14.
9 KuƩ er, in Staudinger BGB, 15 Aufl ., 2012, § 879, Rn. 38.
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dadgomis momenti.10 

problemuria SemTxveva, rodesac droSi winmswrebad wardgenil 

gancxadebas `gadaaswrebs~ mogvianebiT wardgenil gancxadebaSi dafi-

qsirebuli uflebis registracia, radgan am ukanasknel SemTxvevaSi 

warmdgenma daCqarebuli saregistracio warmoeba airCia. am SemTxveva-

Sic wina rangi unda daikavos im uflebam, romlis registraciac sxva 

uflebaze adre moxda (290 II), damoukideblad gancxadebis wardgenis 

momentisa.

10 Kohler, in MüKo BGB, 7. Aufl ., 2017, § 879, Rn. 16.

9
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muxli 291. im uZravi nivTis mesakuTris ufleba, romelic ar aris ipo-

TekiT uzrunvelyofili moTxovnis piradi movale 

1. Tu uZravi nivTis mesakuTre imavdroulad ar aris ipoTekiT uz-

runvelyofili moTxovnis piradi movale, mas mainc SeuZlia, ipoTekars 

wauyenos is Sesagebeli, romlis uflebac mxolod pirad movales aqvs, 

maT Soris, Sesageblebi fulad valdebulebaTa gaqviTvisa da moTxovnis 

gasaCivrebis gamo.

2. Tu moTxovnis Sesrulebis vada damokidebulia samarTlebrivi ur-

TierTobis moSlis Setyobinebaze, moSla mxolod im SemTxvevaSi CaiT-

vleba namdvilad, rodesac amis Sesaxeb mesakuTre ganucxadebs kredi-

tors an kreditori _ mesakuTres.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

I. zogadi debullebebi ..................................................................... 510

II. Sesageblis wardgenis ufleba ...................................................... 511

1. ipoTekis uflebis winaaRmdeg mimarTuli Sesagebeli ........ 511

a) ipoTekis arsebobis winaaRmdeg mimarTuli Sesagebeli ... 511

b) valdebulebiTsamarTlebrivi SeTanxmeba mesakuTresa

   da kreditors Soris ............................................................ 512

2. uzrunvelyofili moTxovnis winaaRmdeg mimarTuli 

   Sesagebeli ................................................................................ 512

a) zogadi debulebebi .............................................................. 512 

b) xandazmulobis Sesagebeli .................................................. 513

g) uflebamonacvlis an memkvidris Sesagebeli ..................... 513

3. `gasaCivrebis Sesagebeli~ _ Tavdebis Sesageblebi .............. 513

a) Secileba ................................................................................ 514

b) gaqviTvis Sesagebeli ........................................................... 514

4. piradi movalis uari Sesagebelze ......................................... 515

III. moSlis Setyobineba ...................................................................... 515

I. zogadi debulebebi

291-e muxli miznad isaxavs datvirTuli sagnis iseTi mesakuTris 

dacvas, romelic, amavdroulad, ar aris ipoTekaris piradi movale.1 

muxlis orive nawili ipoTekis aqcesoruli bunebidan gamomdina-

reobs. uzrunvelyofili moTxovna da ipoTeka isea erTmaneTze gada-

jaWvuli, rom moTxovnis warmoSoba da ganxorcielebadoba gavlenas 

axdens, aseve, ipoTekis warmoSobasa da ganxorcielebazec.2 am urTi-

erTgadajaWvulobaze apelirebis ufleba aqvs, aseve, aramovale mes-

1  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 86; Rohe, in Beck OK BGB, 42. Aufl ., 
2017, § 1141, Rn. 1.

2 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1137, Rn. 1.

1
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2

3

4

akuTresac _ danawesis pirveli nawili aniWebs mas uflebas, piradi 

movalis kuTvnili Sesageblis wayenebis gziT daicvas Tavi kredito-

ris mxridan nivTis realizaciis moTxovnisagan. 

291 II muxlis imperatiuli3 xasiaTis mqone danawesi icavs aramov-

ale mesakuTres imgvarad, rom awesebs misi informirebis aucileblo-

bas ipoTekis vadamosulobis SemTxvevaSi. 

II. Sesageblis wardgenis ufleba

291 I muxlSi dafiqsirebuli uflebis mqonea uzrunvelyofili 

qonebis mesakuTre, romelic amavdroulad ar aris piradi movale. 

CanawerSi, `romlis uflebac mxolod pirad movales aqvs~, igulisx-

meba am uzrunvelyofili moTxovnis piradi movale.4 norma emsaxu-

reba mesakuTris sakuTrebis uflebis dacvas5 da aniWebs mas ufle-

bas, gamoiyenos movalis Sesagebeli ara uzrunvelyofili moTxovnis 

ganxorcielebis xelSesaSlelad,6 aramed uzrunvelyofis saSualebis 

realizaciis winaaRmdeg.7 mesakuTres ufleba aqvs, gamoiyenos ro-

gorc moTxovnis gamomricxveli, ise moTxovnis ganxorcielebis Se-

maferxebeli Sesagebeli.8 291 I exeba mxolod im Sesagebels, romelic 

pirad movales aqvs. 

1. ipoTekis uflebis winaaRmdeg mimarTuli Sesagebeli

a) ipoTekis arsebobis winaaRmdeg mimarTuli Sesagebeli

zemoT Tqmulis sapirispirod, TavisTavad cxadia, rom mesakuT-

res aqvs 291 I muxlis miRma sakuTari Sesageblis wardgenis uflebac, 

romelic mimarTuli iqneba ipoTekis uflebis arsebobis winaaRmdeg.9 

mesakuTres SeuZlia amtkicos, rom ipoTeka ar warmoSobila, rad-

ganac, magaliTad, ipoTekis registraciisas darRveuli iyo Sesabami-

si wesi.10 garda amisa, mesakuTres SeuZlia miuTiTos, rom ipoTekarma 

dakarga ipoTeka, radganac is mesakuTris ipoTekad gardaiqmna (288) 

an gadavida mesame pirze.11

3 KG JW 1931, 3284; LG Hamburg Rpfl eger 1957, 116.
4 Wieling, Sachenrecht, 1992, §27 III 2 b.
5 291-e muxli icavs mesakuTres da misTvis movalis Sesageblebis miniWeba gamarTlebulia, 

radganac nivTis bedi mTlianadaa damokidebuli kreditorsa da movales Soris arsebul 

valdebulebiTsamarTlebriv urTierTobaze. amasTan dakavSirebiT ix.: saqarTvelos 

uzenaesi sasamarTlos 2009 wlis 9 noembris #as-866-1152-09 ganCineba; 2015 wlis 29 

dekembris #as-737-699-2015(b) gadawyvetileba.

6  Tumca Sdr. saqarTvelos uzenaesi sasamarTlos 2012 wlis 2 Tebervlis #as-1664-1652-

2011 ganCineba.

7 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1137, Rn. 3.
8 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1137, Rn. 4.
9 iqve, Rn. 3.
10 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 88. 

11 iqve, gv. 89.
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aseT dros mesakuTres uwevs 312 I-iT gaTvaliswinebuli utyuaro-

bisa da sisrulis prezumfciis winaaRmdeg reestrSi arsebuli Canawe-

ris sawinaaRmdego mtkiceba da, Sesabamisad, mtkicebis tvirTi mTli-

anad mas awveba.12 amis sapirispirod, mesakuTres SeuZlia, mosTxovos 

ipoTekars movalis mier valdebulebis Seusruleblobisa da ipoTe-

kis realizaciis moTxovnis uflebis damadasturebeli mtkicebule-

bebis wardgena.13

b) valdebulebiTsamarTlebrivi SeTanxmeba mesakuTresa da kredi-

tors Soris

ipoTekiT datvirTuli nivTis realizacias SesaZloa, gamoricxa-

vdes mesakuTresa da kreditors Soris arsebuli valdebulebiTsa-

marTlebrivi SeTanxmeba. aseTi xelSekruleba SesaZloa, damatebiT 

winapirobas iTvaliswinebdes kreditoris mxridan ipoTekis uflebis 

gamoyenebisaTvis.14 SesaZlebelia, ipoTekari xelSekrulebiT, gark-

veuli pirobebis arsebobisas, uars ambobdes ipoTekaze, mis realiza-

ciaze iZulebiTi aRsrulebis farglebSi,15 an, zogadad, realizaci-

aze garkveuli drois ganmavlobaSi16, aseve, SesaZlebelia, mesakuTre 

da kreditori SeTanxmdnen, rom ipoTekari dakmayofilebas jer pira-

di movalisgan moiTxovs da mxolod Semdeg ganaxorcielebs ipoTekis 

sagnis realizacias.17 yvela am SemTxvevaSi mesakuTres eniWeba Sesage-

beli ipoTekaris realizaciis moTxovnis winaaRmdeg.

valdebulebiTsamarTlebrivi xelSekrulebis relatiuri bunebi-

dan gamomdinare, rogorc wesi, aseTi Sesagebeli ar gadadis axal 

mesakuTreze.18

2. uzrunvelyofili moTxovnis winaaRmdeg mimarTuli Sesagebeli

a) zogadi debulebebi

ipoTekis aqcesoruli bunebis Sesabamisad, uzrunvelyofili 

moTxovnidan gamomdinare Sesageblebi vrceldeba, agreTve, ipoTe-

kazec da maTi gamoyeneba SeuZlia mesakuTresac.19 aseTi Sesagebeli 

saxezea yvela im SemTxvevaSi, rodesac movales SeuZlia, droebiT 

an xangrZlivad Tqvas uari Sesrulebaze.20 maT ricxvs miekuTvneba 

moTxovnis gadavadeba, xelSekrulebis Seusruleblobidan gamomdi-

12 BGH MDR 1956, 542; RGZ 127, 261.
13 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 90.

14 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1137, Rn. 7.
15 BayObLG FGPrax 1998, 164.
16 LG Saarbrücken Rpfl eger 2000, 213;
17 Lieder, iqve.
18 iqve.
19 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1137, Rn. 3. 
20 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1137, Rn. 1.
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nare Sesagebeli,21 sapasuxo Sesrulebis dakavebis Sesagebeli (erTd-

roulad Sesrulebis Sesagebeli)22, SeTanxmeba, romlis ZaliTac kre-

ditori uars ambobs uzrunvelyofili moTxovnis sasamarTlo wesiT 

ganxorcielebaze23 an, zogadad, mis gamoyenebaze24, agreTve usafuZ-

vlo gamdidrebis Sesagebeli.25 

b) xandazmulobis Sesagebeli

moTxovnis xandazmuloba gamoricxavs moTxovnis iZulebiT ganxor-

cielebas. Sesabamisad, mesakuTres ufleba aqvs, miuTiTos uzrun-

velyofili moTxovnis xandazmulobaze26 da am safuZvliT win aRud-

ges ipoTekis sagnis realizacias.27

g) uflebamonacvlis an memkvidris Sesagebeli

mesakuTres ufleba aqvs, gamoiyenos Sesagebeli, romelic pirad 

movales aqvs da ara is, romelic damoukideblad warmoeSoba piradi 

movalis uflebamonacvles an memkvidres. ase, magaliTad, mesakuTres 

ar SeuZlia, gamoiyenos is Sesagebeli, romelic movalis memkvidreebs 

aqvT moTxovnis dakmayofilebis farglebTan dakavSirebiT (1484 I).28

3. `gasaCivrebis Sesagebeli~ _ Tavdebis Sesageblebi

germanulisagan gansxvavebiT, qarTuli samarTali ar iTvaliswi-

nebs daTqmas, rom mesakuTres aqvs imave Sesageblis wardgenis ufleba, 

rac Tavdebs.29 magram mesakuTrisa da Tavdebis arsebiTad identuri 

mdgomareobis30 gamo qarTul samarTalSic dasaSvebia me-900 muxlis 

analogiiT gamoyeneba. kanonmdeblis Canaweri _ ̀ moTxovnis gasaCivre-

ba~ _ swored me-900 muxlis dispoziciaSi dafiqsirebul `sadavod 

gaxdas~ Seesabameba. ipoTekis aqcesoruli bunebidan gamomdinare, Tu 

movales SeuZlia, sadavo gaxados moTxovnis arseboba, mesakuTresac 

21 Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1137, Rn. 7.
22 RGZ 78, 32.
23 RGZ 67, 390.
24 KG KGJ 53, 157. 
25 RGZ 86, 304; Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1137, Rn. 16. 
26  saqarTvelos uzenaesi sasamarTlos 2015 wlis 30 ivlisis #as-369-350-2015 ganCineba 

(1.6.).

27  germanulisagan gansxvavebiT, qarTuli samarTali ar iTvaliswinebs specialur 

daTqmas, romelic, moTxovnis xandazmulobis miuxedavad, ipoTekis sagnis realizaciis 

moTxovnis uflebas mianiWebda kreditors. amasTan dakavSirebiT ix. Wanturia, kreditis 

uzrunvelyofis samarTali, 2012, gv. 87.

28  Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1137, Rn. 36; gsk-is 1137 I 2 paragrafi pirdapir 

miuTiTebs am gamoricxvaze, rac amave formiT ZalaSi unda darCes qarTuli samarTlis 

SemTxvevaSi. ipoTekis ufleba miznad isaxavs ipoTekarisaTvis iseTi uzrunvelyofis 

saSualebis miniWebas, rac misi qonebrivi mdgomareobisagan damoukidebelia da risi 

gverdis avlac ar unda moxdes 1484 I muxlis mixedviT.

29   germanul regulaciasTan dakavSirebiT ix. Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1137, Rn. 17.
30 iqve.
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SeuZlia, wauyenos kreditors Sesagebeli, rom arc misi nivTis rea-

lizaciis ufleba aqvs mas aseTi moTxovnis dasakmayofileblad. ese-

nia Secilebis Sesagebeli da gaqviTvis Sesagebeli.31

894-e muxlis analogiiT gamoyeneba dauSvebelia.32

a) Secileba

mesakuTres SeuZlia, uari Tqvas ipoTekaris mier ipoTekis gamoye-

nebaze, sanam pirad movales aqvs xelSekrulebis Secilebis ufleba.33 

winaaRmdeg SemTxvevaSi moxdeboda iseTi uzrunvelyofili moTxovnis 

dakmayofileba ipoTekis realizaciiT, romelic SesaZloa, Semdgom-

Si Secilebis gziT gabaTilebuliyo. es ki winaaRmdegobaSi movidoda 

ipoTekis aqcesorul bunebasTan. amis sapirispirod, Tavad Secilebis 

ufleba mesakuTres ar aqvs, radganac es mxolod piradi movalisaT-

vis gaTvaliswinebuli gardaqmniTi uflebaa.34

b) gaqviTvis Sesagebeli

valdebulebaTa gaqviTvis Sesagebelze kanonmdebeli uSualod 

miuTiTebs. iseT SemTxvevaSi, rodesac movales aqvs sxva moTxovna 

kreditoris mimarT, da am valdebulebaTa gaqviTva 442-e da Semdgomi 

muxlebiT SesaZlebelia, mesakuTres aqvs ufleba, win aRudges niv-

Tis realizacias.35 ar aqvs mniSvneloba, iyenebs Tu ara am Sesagebels 

Tavad movale. maSinac ki, rodesac movale gaqviTvis winaaRmdegia da 

ar wyvets am gziT uzrunvelyofil valdebulebiTsamarTlebriv ur-

TierTobas, kreditors mainc ar aqvs ipoTekiT datvirTuli qonebis 

realizaciis moTxovnis ufleba, manam, sanam realurad jer kidev 

SesaZlebelia gaqviTva.

sakamaToa, SesaZlebelia Tu ara, mesakuTrem warudginos gaqviT-

vis Sesagebeli ipoTekars, rodesac pirad movales aqvs zianis ana-

zRaurebis moTxovna kreditoris winaSe janmrTelobis dazianebis 

an marCenalis gardacvalebis gamo.36 gavrcelebuli SexedulebiT,37 

aseT SemTxvevaSi, 447 g) muxlis Sesabamisad, mesakuTres ar SeuZlia, 

gamoiyenos aseTi Sesagebeli, radgan gaqviTvis ufleba mxolod mo-

vales aqvs (da ara ipoTekars). es Sexeduleba nakleb damajerebelia. 

mesakuTres mainc unda hqondes ufleba, uari uTxras kreditors 

ipoTekis realizaciaze, Tu arsebobs gaqviTvis SesaZlebloba. 407 g) 

muxli emsaxureba mxolod dazaralebulis interesebis dacvas, rom 

meore mxarem (ipoTekarma) ar gaqviTos ipoTekiT uzrunvelyofili 

31 Wilhelm, Sachenrecht, 4. Aufl ., 2010, Rn. 1767.
32 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1137, Rn. 30.
33 saqarTvelos uzenaesi sasamarTlos 2013 wlis 8 ivlisis #as-580-551-2013 ganCineba.

34 Lieder, iqve, Rn. 18.
35 Wilhelm, iqve.
36 Lieder, iqve, Rn. 20.
37 RGZ 137, 36.
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moTxovna zemoT xsenebuli deliqturi moTxovnis angariSSi, Tumca, 

amis sapirispirod, pirad movales am moTxovnebis urTierTgaqviTvis 

SesaZlebloba ar ezRudeba. vinaidan aramovale mesakuTris Sesage-

beli nawarmoebia piradi movalis uflebebidan, masac unda hqondes 

ufleba, uari uTxras ipoTekars ipoTekis realizaciaze manam, sanam 

dazaralebul pirad movales aqvs gaqviTvis es SesaZlebloba. 

4. piradi movalis uari Sesagebelze

rodesac piradi movale uars ambobs Sesagebelze, mesakuTres mainc 

rCeba misi wardgenis ufleba.38 movales (magaliTad, ipoTekarTan Se-

TanxmebiT) ar unda hqondes ufleba, uari Tqvas Sesagebelze da amiT 

mesakuTres mouWras 291 I muxliT garantirebuli Tavis dacvis Sesa-

Zlebloba. amitom mesakuTres zemoT moyvanili SesageblebiT sargeb-

loba unda SeeZlos manam, sanam movales realurad gaaCnia es Sesage-

blebi. amis sapirispirod, mesakuTre am uflebas kargavs, Tu, piradi 

movale Tavad im uflebaze ambobs uars, rasac efuZneba Sesagebeli, 

magaliTad, adasturebs sacilo garigebas (61 III) an kreditoris winaSe 

qviTavs sxva moTxovnas, da ara ipoTekiT uzrunvelyofils.39

III. moSlis Setyobineba

291 II muxli iTvaliswinebs imperatiul40 danawess, romlis mi-

xedviTac valdebulebiTi xelSekrulebis moSla mxolod maSin iw-

vevs ipoTekis vadamosulobas, rodesac is, amavdroulad, warmoad-

gens sanivTo uflebis moSlasac da kreditoris mxridan gancxadebis 

SemTxvevaSi, miuva mesakuTres.41 ipoTekis aqcesoruli bunebidan ga-

momdinare, moTxovnis vadamosuloba iwvevs ipoTekarisTvis ipoTekis 

realizaciis moTxovnis uflebis miniWebas. es ufleba, 291 II muxliT 

dawesebuli gamonaklisis gamo, kreditors ar eniWeba, Tu moSlis Se-

tyobineba mesakuTres piradad misi mxridan ar misvlia.42 mesakuTri-

saTvis ipoTekaris realizaciis moTxovna ar unda iyos moulodneli. 

291 II muxlis gamoyenebis winapirobaa, rom arsebobdes iseTi moT-

xovna, romlis vadamosulobac moSlazea damokidebuli.43 norma ar 

gamoiyeneba, Tu moTxovnis vadamosuloba winaswaraa gansazRvruli 

da ukavSirdeba garkveul TariRs, an is ukve vadamosulia.44

moSla calmxrivi miRebasavaldebulo nebis gamovlenaa, romelic 

38 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1137, Rn. 32.
39 iqve, Rn. 33.
40 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1141, Rn. 1.
41 OLG Köln DNotZ 2013, 770.
42 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1141, Rn. 4.
43 Rohe, iqve, Rn. 3.
44 OLG Köln DNotZ 2013, 770.
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aris ipoTekis (da ara miwis nakveTis) gankargva.45 misi gamoxmoba dauS-

vebelia46 da reestrSi ar registrirdeba.47 mesakuTris cvlilebisas 

Zveli mesakuTris mimarT gamovlenili moSla moqmedebs axali mesa-

kuTrisTvisac, radganac am ukanasknels ar SeuZlia miuTiTos, rom 

is endoboda reestris Canawers. reestrSi moSlis Sesaxeb Canaweri ar 

keTdeba, ase rom, mis mimarT ndoba arc unda hqondes axal mesakuT-

res.48 

moSlaze moTxovnis vadamosulobis damokidebuleba SesaZloa, ga-

mowveuli iyos mxareTa Sesabamisi SeTanxmebis safuZvelze an kano-

niT.49 kanonismieri safuZvlis magaliTia 871-e da 627-e muxlebi.50

kreditoris mier 291 II muxliT dadgenili wesis darRveva mesaku-

Tres aniWebs 291 I muxliT gaTvaliswinebul Sesagebels.51

45 BGH NJW 1951, 645.
46 OLG Hamburg Rpfl eger 1959, 379.
47 BGHZ 1, 306.
48 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1141, Rn. 18.
49 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1141, Rn. 3.
50 Lieder, iqve, Rn. 7.
51Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 86.

19

20



517

muxli 292 giorgi rusiaSvili

muxli 292. mesakuTris ufleba kreditoris dakmayofilebisas

1. uZravi nivTis mesakuTre uflebamosilia, daakmayofilos kredi-

tori, roca moTxovnis Sesrulebis vada ukve dadga, an roca piradi mo-

vale uflebamosilia, Seasrulos Sesabamisi moqmedeba.

2. Tu mesakuTre ar aris piradi movale, moTxovna gadadis masze maSin, 

roca mesakuTre kreditors daakmayofilebs. 

3. (amoRebulia _ 11.05.2007, #4744). 

saqarTvelos 2007 wlis 11 maisis kanoni #4744 _ ssm I, #18, 22.05.2007 w., mux. 158.

I. zogadi debulebebi ........................................................................ 517

II. kreditoris dakmayofileba ......................................................... 518

1. dakmayofilebis winapirobebi .................................................. 518

a) dakmayofilebis subieqtebi ................................................. 518

b) dakmayofilebis uflebis warmoSobis momenti ................. 519

2. dakmayofilebis formebi da farglebi .................................. 519

III. moTxovnis gadasvla mesakuTreze, 292 II .................................... 520

1. zogadi debulebebi .................................................................. 520

2. moTxovnis gadasvla ................................................................. 520

3. mesakuTris ipoTeka .................................................................. 521

4. mimarTeba TavdebisaTvis 905-e muxlis Sesabamisad 

   miniWebul uflebamosilebasTan ............................................. 521

5. kreditorisa da movalis dacva .............................................. 522

a) kreditoris dacva ................................................................ 522

b) movalis dacva....................................................................... 522

I. zogadi debulebebi

292-e muxli awesrigebs SemTxvevas, rodesac mesakuTre akmayofi-

lebs kreditors. is ar aris valdebuli, daelodos Tavisi uZravi 

qonebis realizacias, aramed SeuZlia, sxva qonebidan Tavisi nebiT 

daakmayofilos kreditori da, Sesabamisad, gamoixsnas ipoTekiT dat-

virTuli nivTi.1

muxlis mizania, damatebiTi dacviTi meqanizmi2 mianiWos mesakuTres 

ipoTekis saganze sakuTrebis dakargvis Tavidan asacileblad. muxlis 

pirvel nawilSi ganmtkicebuli mesakuTris ufleba,3 daakmayofilos 

kreditori, aris specialuri danawesi,4 romelic 371-e muxlis zoga-

di wesis modificirebas axdens.5 mesakuTris am uflebas Seesabameba, 

1  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 91.

2 Sdr. saqarTvelos uzenaesi sasamarTlos 2014 wlis 16 ivnisis #as-312-294-2014 ganCineba.

3 BGHZ 7, 123, 126.
4 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1142, Rn. 1.
5  saqarTvelos uzenaesi sasamarTlo 2015 wlis 10 seqtembris #as-363-345-2015 ganCinebaSi 

miuTiTebs, rom, rodesac mesakuTre akmayofilebs kreditors da Semdeg ipoTekis 

1

2
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3

4

5

6

erTi mxriv, kreditoris valdebuleba, miiRos Sesruleba movalis 

nacvlad mesakuTrisagan da, meore mxriv, movalis valdebuleba, iT-

minos mesakuTris es qmedeba. 371 II muxli aseT SemTxvevaSi ar gamoiye-

neba.6 292 I muxlis danawesi Tavisi SinaarsiT imperatiulia.7 mxareebs 

ar SeuZliaT, valdebulebiTsamarTlebrivi garigebiT Secvalon nor-

mis sanivTosamarTlebrivi Sedegebi.

muxlis meore nawilis mizania, mianiWos aramovale mesakuTres igi-

ve ufleba, rac 905-e muxlis Sesabamisad aqvs Tavdebs. es danawesic 

imperatiuli Sinaarsis mqonea.8

II. kreditoris dakmayofileba

1. dakmayofilebis winapirobebi

a) dakmayofilebis subieqtebi

muxlis pirveli nawiliT gamtkicebuli uflebis subieqtia ipo-

TekiT datvirTuli uZravi qonebis namdvili mesakuTre, miuxedavad 

imisa, registrirebulia Tu ara is aseTad sajaro reestrSi. mxolod 

man SeiZleba, dakargos nivTis realizaciiT sakuTreba nivTze da, 

Sesabamisad, mxolod mas SeuZlia, daicvas Tavi misgan 292 I muxlze 

dayrdnobiT. 

amis sapirispirod, im pirs, romelic arasworadaa registrirebuli 

mesakuTred, ara aqvs ufleba, daakmayofilos kreditori, radganac 

mis sakuTrebas safrTxe ar emuqreba.9 312-e muxli am SemTxvevaSi ar 

gamoiyeneba, radganac sakuTari uflebis mimarT ndoba daculi ar 

aris.10 

registrirebul aramesakuTres, Tu is aris nivTis mflobeli, rCe-

ba ufleba, daakmayofilos kreditori 372-e muxlis Sesabamisad.11 is 

amiT, 304 I, 372 muxlebis mixedviT, Tavis mflobelobis uflebas ga-

moixsnis realizaciis safrTxisagan. nivTis aramflobel registri-

rebul aramesakuTres ar emuqreba arc sakuTrebis da arc mflo-

belobis dakargvis safrTxe. Sesabamisad, mas ar aqvs kreditoris 

dakmayofilebis ufleba.12 

xelSekruleba baTili aRmoCndeba, mesakuTris qmedeba unda Sefasdes rogorc 371-e 

muxliT gaTvaliswinebuli (da ara 292-iT) da mas eqneba kreditoris mimarT kondiqciuri 

moTxovna.

6 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1143, Rn. 1.
7 RG JR 1927 Nr. 1807; BGH NJW 1990, 258.
8 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1143, Rn. 1.
9 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1142, Rn. 6.
10 iqve, Rn. 7.
11  ix. saqarTvelos uzenaesi sasamarTlos 2013 welis 11 martis #as-1245-1174-2012 

ganCineba, sadac sasamarTlo uTiTebs saapelacio sasamarTlos msjelobaze, romlis 

mixedviTac, erTmaneTisagan gamijnulia 292-e muxli, rogorc im mesakuTris ufleba, 

romelic ar aris piradi movale da 372-e muxli, rogorc yvela sxva piris ufleba.

12 Lieder, iqve, Rn. 7.
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292-e muxli mniSvnelobas iZens im SemTxvevaSi, rodesac mesakuTre 

da piradi movale sxvadasxva piria.13 movale-mesakuTre dakmayofile-

bas asrulebs ara am danawesze dayrdnobiT, rogorc ipoTekiT dat-

virTuli nivTis mesakuTre, aramed rogorc valdebulebiTsamarTle-

brivi urTierTobidan valdebuli piri.14

keTilsindisieri mesakuTris mier registrirebuli arakredito-

ris an ipoTekis mowmobis aramarTlzomieri mflobelis winaSe Ses-

rulebiT dakmayofilebulad iTvleba namdvili kreditori. sajaro 

reestris Canaweris, anda ipoTekis mowmobis mflobelis mimarT arse-

buli ndoba am SemTxvevaSic daculia, 312 muxlisa da 2893 I muxlis 

Sesabamisad.15

b) dakmayofilebis uflebis warmoSobis momenti

mesakuTres kreditoris dakmayofilebis ufleba warmoeSoba 

moTxovnis Sesrulebis vadis dadgomis momentidan, an im SemTxvevaSi, 

rodesac piradi movale uflebamosilia, Seasrulos Sesabamisi moqme-

deba. uzrunvelyofili moTxovna vadamosulia 291 II muxlis Sesabami-

sad mesakuTrisaTvis moSlis Setyobinebis misvlidan, an xelSekrule-

biT winaswar gaTvaliswinebuli momentidan.16 moTxovna vadamosulia 

aseve movalis gakotrebis SemTxvevaSi, Tu gamonaklisis saxiT auci-

lebeli ar aris moSla 291 II muxlis mixedviT.17

meore mxriv, kreditoris dakmayofileba mesakuTres SeuZlia aseve 

im SemTxvevaSi, rodesac pirad movales aqvs kreditoris sasargeblod 

Sesrulebis ufleba. magaliTad, xelSekrulebiT SesaZloa, gaTvalis-

winebuli iyos, rom Sesrulebis ufleba movales aqvs yoveli Tvis 

bolos an nebismier dros. amgvari daTqmis ararsebobisas, movales ar 

SeuZlia Sesrulebis ganxorcieleba sakuTari neba-survilis mixed-

viT, radganac 366-e muxli ipoTekiT uzrunvelyofil moTxovnaze ar 

gamoiyeneba _ kreditori ar unda iyos valdebuli, miiRos naadrevi 

Sesruleba maSin, rodesac saqme exeba mniSvnelovan da, Cveulebriv, 

xangrZliv periodze gaTvlil kapitaldabandebas.18

2. dakmayofilebis formebi da farglebi

mesakuTres kreditoris dasakmayofileblad SeuZlia, gamoiye-

nos yvela is forma, romlebic gaTvaliswinebulia 427-e da momde-

vno muxlebSi. 434-e da momdevno muxlebSi gawerili winapirobebis 

13Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 91; saqarTvelos uzenaesi 

sasamarTlos 2006 welis 23 martis #as-1206-1450-05 ganCineba.

14 BGH NJW 1952, 1175; Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1142, Rn. 8.
15 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1143, Rn. 5.
16 Wieling, Sachenrecht, 1992, § 27 II c; Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1142, Rn. 10.
17 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1142, Rn. 11.
18 iqve, Rn. 12.
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arsebobisas mesakuTres aqvs kreditoris deponirebiT dakmayofile-

bis ufleba. rac Seexeba moTxovnaTa gaqviTvas, mesakuTres SeuZlia, 

mimarTos valdebulebis Sewyvetis am saSualebasac, ris sapirispiro-

dac kreditori ar aris uflebamosili, mesakuTris moTxovna gaqvi-

Tos ipoTekis sagnis realizaciis uflebis angariSSi, maTi araerTg-

varovani xasiaTis gamo.19

mesakuTres, 292 I muxlze dayrdnobiT, ufleba aqvs, daakmayofi-

los kreditori mxolod im farglebSi, ra farglebSic agebs pasuxs 

ipoTekiT datvirTuli qonebisTvis.20 

III. moTxovnis gadasvla mesakuTreze, 292 II

1. zogadi debulebebi

292 II muxli iTvaliswinebs kanonismieri cesiis (cessio legis) SemTx-

vevas21, romelic kreditoris dakmayofilebis (292 I) samarTlebrivi 

Sedegia. amisaTvis aucilebelia, rom mesakuTre da movale sxvadasxva 

piri iyos22 da namdvilma mesakuTrem daakmayofilos kreditori.23

kreditoris dakmayofilebisas mesakuTre unda moqmedebdes sa-

kuTari nivTis ipoTekisagan gamoxsnis ganzraxviT,24 winaaRmdeg SemTx-

vevaSi, masze moTxovna ar gadava. amis sapirispirod, rodesac mesaku-

Tre movalis winaSe valdebulia, daakmayofilos kreditori, vinaidan 

igi moqmedebs nebiT, _ daixsnas movale uzrunvelyofili moTxov-

nisgan, _ valdebuleba wydeba 427-e muxlis Sesabamisad.25

2. moTxovnis gadasvla

kreditoris dakmayofilebiT mesakuTreze gadadis Sesabamisi val-

debulebiTi moTxovna.26 am SemTxvevaSi mesakuTre iZens moTxovnas mo-

valis mimarT kanonis safuZvelze,27 valdebulebiTi urTierTobidan 

gamomdinare regresuli moTxovnisgan damoukideblad.28 

solidaruli movaleebis mimarT moTxovna ZalaSi rCeba ucvleli 

formiT.29 roca ipoTekis sagani ramdenime piris TanasakuTrebaSia, 

gadamwyvetia is faqti, vin akmayofilebs kreditors: Tu isini erTob-

19 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1142, Rn. 16.
20 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1142, Rn. 36.
21 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 92.

22 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1143, Rn. 3.
23 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1143, Rn. 4 ff .
24 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1143, Rn. 8.
25 RGZ 80, 317.
26 Wilhelm, Sachenrecht, 4. Aufl ., 2010, Rn. 1670.
27 Wieling, Sachenrecht, 1992, § 27 IV aa.
28 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1143, Rn. 11.
29 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1143, Rn. 8.

12
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livad gamoixsnian uzrunvelyofil qonebas, moTxovna gadadis maTze 

TanasakuTrebaSi wilis proporciulad;30 Tu mxolod erT-erTi akmay-

ofilebs kreditors, maSin moTxovna mTlianad masze gadadis.31

rodesac mesakuTre kreditors amave uzrunvelyofili nivTiT ak-

mayofilebs, mesakuTreze gadadis mxolod moTxovna, xolo ipoTeka 

wydeba.32 Tu mesakuTre mxolod nawilobriv asrulebs moTxovnas (ra 

nawilSic misi qoneba agebda pasuxs), masze moTxovna nawilobriv gada-

dis.33

3. mesakuTris ipoTeka

mesakuTreze uzrunvelyofili moTxovnis gadasvlasTan erTad, 

ipoTeka avtomaturad gardaiqmneba mesakuTris ipoTekad.34 marTalia, 

mesakuTre ver moiTxovs sakuTari nivTis realizacias moTxovnis 

dakmayofilebis mizniT, magram ipoTeka, SesaZloa, gamosadegi iyos, 

magaliTad, Tavad mesakuTrisTvis nivTis Semdgomi gasxvisebisas an 

axali kreditorisaTvis moTxovnis cesiisas.

4. mimarTeba TavdebisaTvis 905-e muxlis Sesabamisad miniWebul 

uflebamosilebasTan

moTxovna SesaZloa, ipoTekasTan erTad uzrunvelyofili iyos 

sxva saSualebebiTac, rogoricaa, magaliTad, Tavdeboba. Tavis mxriv, 

Tavadebsac aqvs 905-e muxliT garantirebuli ufleba, daakmayofi-

los kreditori da moipovos amiT uzrunvelyofili ufleba. Tu ro-

mel maTganze unda gadavides moTxovna, ar SeiZleba daswrebaze iyos 

damokidebuli.35 erTi SexedulebiT, Tavdebi unda Cadges privilegi-

rebul mdgomareobaSi, radganac is piradad, mTeli Tavisi qonebiT, 

agebs pasuxs da ara mxolod erTi uzrunvelyofili nivTiT. amitom, 

Tu Tavdebi daakmayofilebs kreditors, moTxovnac da ipoTekac mas-

ze unda gadavides, xolo Tu mesakuTre daakmayofilebs kreditors, 

mas ar unda SeeZlos Tavdebisagan anazRaurebis moTxovna. am Sexedu-

lebis sawinaaRmdegod, meore mosazrebiT, romelic ufro damajere-

belia, im pirma, romelic pirveli akmayofilebs kreditors, unda 

moipovos meore uzrunvelyofis naxevari, 896-e, 905-e, 473-e muxlebis 

analogiiT.36 es mosazreba efuZneba ipoTekaris Tavdebis msgavs mdgo-

mareobas da analogiiT avrcelebs masze ramdenime Tavdebis pasuxis-

30 RGZ 51, 398; KGJ 1941, 243.
31 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1143, Rn. 11.
32 Wilhelm, Sachenrecht, 4. Aufl ., 2010, Rn. 1671.
33 Lieder, iqve, Rn. 23.
34 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 92.

35 Lieder, iqve, Rn. 18.
36 BGH NJW 1989, 2530; BGH NJW-RR 1991, 682.

17
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mgeblobis paradigmas,37 rac gamarTlebulia. 

5. kreditorisa da movalis dacva

a) kreditoris dacva

mesakuTris mier 291 I, II muxliT gaTvaliswinebuli uflebis gamo-

yenebam ar unda gaauaresos kreditoris mdgomareoba.38 Sesabamisad, 

nawilobriv dakmayofilebisas uzrunvelyofili moTxovnis nawili 

da mas gadayolili sanivTo ufleba, romelic gadavida mesakuTreze, 

rangiT ukan ixevs kreditoris (darCenil) uflebasTan SedarebiT.39

b) movalis dacva

movales unarCundeba yvela is Sesagebeli, romlebic mas aqvs mes-

akuTresTan arsebuli samarTlebrivi urTierTobidan gamomdinare.40 

garda amisa, movales unarCundeba aseve is Sesageblebi, romlebic 

mas hqonda kreditoris winaSe (201-e muxli). Tu movales SeeZlo, mo-

eTxova anazRaureba mesakuTrisaTvis, Tuki is Tavad daakmayofileb-

da kreditors, mas warmoeSoba specialuri Sesagebeli 298 II muxlis 

analogiiT.41

37 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1143, Rn. 20.
38 iqve, Rn. 23.
39 RGZ 76, 198; RGZ 82, 133; RGZ 83, 404; RGZ 126, 81; Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1143, Rn. 9.
40 Lieder, iqve, Rn. 25.
41 RGZ 143, 289; Lieder, iqve.

20
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muxli 293. ipoTekis gavrceleba uZravi nivTis nayofze

ipoTeka ar vrceldeba uZravi nivTis nayofze, Tu mxareTa SeTanxme-

biT sxva ram ar aris gaTvaliswinebuli.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

I. uZravi nivTis nayofi ..................................................................... 523

II. arsebiTi da araarsebiTi Semadgeneli nawili ............................ 523

III. sakuTvnebeli ................................................................................. 524

I. uZravi nivTis nayofi

293-e muxli, romelic 2007 wlamde sapirispiro Sinaarsis mqone iyo, 

amJamad emsaxureba ipoTekisaTvis pasuxismgebeli qonebrivi masidan 

uZravi nivTis nayofis (154) gamoTiSvas, Tu mxareebi sapirispiroze 

ar SeTanxmebulan. amgvar gadawyvetas rTulad Tu SeiZleba moeZebnos 

gamarTleba. es gadawyveta miuRebelia rogorc dogmatur-sistemuri, 

ise samarTlis politikis kuTxiT. pirvel rigSi, is winaaRmdegobaSi 

modis paralelur danawesTan giravnobis samarTalSi (256 II), romelic 

giravnobas moZravi nivTis nayofzec avrcelebs, garda amisa, mizan-

Sewonilia, uZravi nivTis ekonomikuri erTobis1 SenarCunebis mizniT, 

aseve nayofis ipoTekisaTvis pasuxismgebeli masisaTvis mikuTvneba, 

rac uZravi nivTis SemTxvevaSi ufro aqtualuria, vidre moZravis.

293-e muxlis gagebiT, nayofSi moiazreba aseve aramaterialu-

ri sargebelic. Sesabamisad, e.w. `uZravi nivTis giravnobis~ xelSe-

krulebisas (romelic sinamdvileSi sesxisa da ipoTekis xelSekru-

lebaTa kombinaciaa) mxareebma damatebiT unda SeaTanxmon am nivTiT 

sargeblobis ufleba, radgan winaaRmdeg SemTxvevaSi sargebeli ipo-

Tekis gamcems unda daubrundes, rac sakmaod mouxerxebelia.

mxareTa SeTanxmebiT, ra Tqma unda, dasaSvebia aseve uZravi nivTis 

nayofze ipoTekis gavrceleba.

mesakuTre kargavs uflebas, daitovos nayofi auqcionis gamocxa-

debis an sasamarTlos mier nivTis realizaciis gadawyvetilebis mi-

Rebis momentidan (303) da is ipoTekisaTvis pasuxismgebel qonebriv 

masas ganekuTvneba.2

II. arsebiTi da araarsebiTi Semadgeneli nawili

uZravi nivTis arsebiTi da araarsebiTi Semadgenlis bedi iseve 

unda gadawydes, rogorc giravnobis SemTxvevaSi. ix. amasTan dakavSi-

1 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1120, Rn. 1.
2Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 79.

1

2

3
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5

6

rebiT mux. 254, me-11 veli.3

III. sakuTvnebeli

293-e muxli Riad tovebs ipoTekiT datvirTuli nivTis sakuTvne-

blis (151) sakiTxs. erTi SexedviT, am normidan ukudaskvniT nayofis 

darad arc sakuTvnebeli unda agebdes pasuxs, Tumca sakuTvneblis 

samarTlebrivi bedis gadawyvetisas ipoTekisa da, zogadad, kredi-

tis uzrunvelyofis samarTlis sistematikasTan erTad, misi ipoTeki-

saTvis pasuxismgebel qonebriv masaSi CarTvis mizanSewoniloba unda 

iyos gadamwyveti. magaliTad, giravnobis samarTalSi sakuTvnebeli 

sapasuxismgeblo masidan gamoTiSulia (ix. mux. 254, me-11 veli). miuxe-

davad amisa, es gadawyveta arasavaldebuloa ipoTekis SemTxvevisaT-

vis. piriqiT, uzrunvelyofis saSualebad gamoyenebuli nivTis real-

izaciisas (an kreditoris sakuTrebaSi gadasvlisas) ekonomikuri da 

funqciuri erTianobis SenarCuneba,4 rac uZravi nivTis SemTxvevaSi 

gacilebiT ufro rTulad miRwevadia sakuTvneblis gareSe, moiTxovs 

ipoTekis masze gavrcelebasac.5 uZravi nivTis sakuTvnebeli, Cveu-

lebriv, ufro rTulad Canacvlebadia da misi dakargva ufro metad 

arRvevs nivTis funqciur erTobas _ sasoflo-sameurneo daniSnu-

lebis miwis nakveTi xangrZlivi drois ganmavlobaSi gaxdeba gamouy-

enebeli, Tu mesakuTre mosavlis daTesvis an mowevis momentisaTvis 

moaSorebs masze arsebul mTlian teqnikas. Sesabamisad, germanuli 

doqtrinis kvaldakval, saqarTveloSic sakuTvnebeli unda moeqces 

ipoTekisaTvis pasuxismgebel masaSi, damoukideblad imisa, masze sa-

kuTrebis mopoveba ipoTekis dadgenamde moxda, Tu mas Semdeg.6 saku-

Treba miwis nakveTsa da sakuTvnebelze unda iyos urTierTmfaravi.7 

TanasakuTrebis SemTxvevaSi ipoTekiT itvirTeba mxolod Tanamesaku-

Tris wili sakuTvnebelze.8

Tumca ipoTekis sakuTvnebelze gavrcelebis principi SezRudvas 

saWiroebs,9 gansakuTrebiT imis gaTvaliswinebiT, rom misi damkvid-

reba mxolod samosamarTleo samarTalSemoqmedebis formiT aris 

SesaZlebeli. SemosazRvris yvelaze gamarTlebul kriteriumad ki, 

germanuli samarTlis darad ($ 1120, gsk), miwis nakveTis mesakuTris 

sakuTreba unda iqnes arCeuli _ ipoTekisaTvis pasuxi unda agos mxo-

lod im sakuTvnebelma, romelic datvirTuli nivTis mesakuTris sa-

3   Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1120, Rn. 2; Sdr. ipoTekisaTvis Rohe, in 
Beck OK BGB, 42. Aufl ., 2017, § 1120, Rn. 3-5 da iq miTiTebuli literatura.

4  es principi wiTel xazad gasdevs mTel sanivTo samarTals, SedarebisaTvis sakmarisia 

196-e muxli.

5 Sdr. gsk-is 1120-e paragrafi. 

6 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1120, Rn. 7.
7 iqve.
8 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1120, Rn. 6.
9 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1115, Rn. 1; BGHZ 60, 270; BGH NJW 1996, 836. 
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kuTrebaSi moxvda ipoTekis dadgenamde, an dadgenasa da realizacias 

Soris SualedSi.

sakuTvneblis gasxvisebisa da uZravi qonebisagan moSorebis SemTx-

vevaSi man aRar unda agos pasuxi ipoTekisaTvis.10 nivTi pasuxs ar 

agebs ipoTekisaTvis, maSinac ki, rodesac is rCeba miwis nakveTze, 

Tumca masze sakuTrebas moipovebs mesame piri 186 II muxlis me-2 va-

riantis mixedviT.

10 Sdr. gsk-is 1121-e paragrafi.

7
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muxli 294. ipoTekiT datvirTuli nivTis movlis movaleoba

1. mesakuTre valdebulia, ise ganaxorcielos nivTis movla-patro-

noba, rom ipoTekis mizans ar Seeqmnas safrTxe. safrTxis SemTxvevaSi 

kreditors SeuZlia, mesakuTres ganusazRvros Sesabamisi vada am saf-

rTxis Tavidan asacileblad. Tu ipoTekiT datvirTul nivTs flobs 

kreditori, nivTis movla-patronobis movaleoba masve ekisreba.

2. Tu nivTi dazRveulia, mzRvevels sadazRvevo Tanxis gadaxda dam-

zRvevisaTvis viTarebis gauaresebis Semdeg mxolod maSin SeuZlia, ro-

desac zianis miyenebis faqtis Sesaxeb kreditors ukve ecnoba. kredi-

tors SeuZlia, win aRudges Tanxis gadaxdas, Tu igi SiSobs, rom Tanxa ar 

iqneba gamoyenebuli nivTis aRsadgenad.

3. Tu irkveva, rom mesakuTre ver asrulebs nivTis movlis movale-

obas, kreditors ufleba aqvs, moiTxovos misTvis nivTis samarTavad 

gadacema. gadawyvetilebas aseTi moTxovnis Sesaxeb iRebs sasamarTlo.

4. Tu kanoniT sxva ram ar aris gaTvaliswinebuli, SeTanxmeba, romli-

Tac mesakuTre kreditoris winaSe iRebs valdebulebas, ar gaasxvisos, 

ar isargeblos an sxvanairad ar datvirTos uZravi nivTi, baTilia. ase-

Ti garigebebis namdviloba mesame pirTaTvis ar SeiZleba damokidebuli 

iyos kreditorebis Tanxmobaze.

5. ipoTekis xelSekrulebiT mesakuTrem kreditoris winaSe SeiZleba 

aiRos valdebuleba, rom mis sakuTrebaSi arsebul miwis nakveTs ar dat-

virTavs aRnagobis uflebiT.

I. zogadi ............................................................................................. 526

II. movlis valdebuleba, 294 I ........................................................... 527

1. winapirobebi ............................................................................. 527

2. samarTlebrivi Sedegebi ......................................................... 528

III. sadazRvevo Tanxis gadaxda, 294 II ............................................... 528

IV. nivTis samarTavad gadacema, 294 III ............................................. 529

V. gasxvisebis akrZalvis dauSvebloba, 294 IV ................................ 530

I. zogadi debulebebi

294-e muxli awesrigebs mesakuTris kanonismier valdebulebebs,1 

romlebic mas ekisreba qonebis ipoTekiT datvirTvis Semdeg. gamom-

dinare iqidan, rom nivTis Rirebulebis gaufasurebasTan erTad ipo-

Tekari kargavs uzrunvelyofis saSualebas, kanoni am Sedegis Tavidan 

acilebisaTvis sTavazobs dacvis meqanizms _ Rirebulebis dakargvis 

safrTxis SemTxvevaSi, moiTxovos sagnis misTvis gadacema samarTavad.

294 II muxli sTavazobs kreditors SesaZleblobas, iyos informi-

rebuli nivTis dazianebis Sesaxeb da gaakontrolos mzRvevelis mier 

sadazRvevo Tanxis gadaxda. 

1 Wieling, Sachenrecht, 1992, § 29 II b.

1

2
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3

4

5

6

7

294 IV muxli awesebs gamonakliss xelSekrulebis Tavisuflebis 

principidan mesakuTris Tavisuflebis dacvis sasargeblod.2 kredi-

tori mas ver aukrZalavs nivTis gasxvisebas, rac Seesatyviseba samo-

qalaqo samarTalSi moqmed zogad wess _ valdebulebiT SeTanxmebas 

gausxviseblobasTan dakavSirebiT sanivTo Zala ar gaaCnia.

II. movlis valdebuleba, 294 I

294 I muxli emsaxureba kreditoris interesebis dacvas.3 es damca-

vi norma4 uzrunvelyofs ipoTekiT datvirTuli nivTis Tavdapirvel 

mdgomareobaSi SenarCunebas. is safrTxe, romelic kreditorisaTvis 

SeiZleba warmoSvas nivTis mesakuTris mflobelobaSi datovebam,5 

kompensirebulia ipoTekaris moTxovnis uflebiT, moiTxovos mesa-

kuTrisagan nivTis movla-patronoba ipoTekis miznis Sesabamisad. 

amgvarad, ipoTekis safuZvelze mesakuTres warmoeSoba kanonismieri 

valdebuleba, izrunos nivTis Rirebulebis SenarCunebaze, rasac See-

satyviseba kreditoris Sesabamisi moTxovnis ufleba.6

1. winapirobebi

am danawesis gamoyenebisaTvis safrTxe unda eqmnebodes ipoTekis 

mizans. aq igulisxmeba nivTis dazianeba, romlis Sedegadac misi Ri-

rebuleba imdenad mcirdeba, rom eWvqveS dgeba moTxovnis uzrun-

velyofis SesaZlebloba.7

mesakuTre win unda aRudges nivTis substanciis iseT cvlilebas 

(mag., Senobis gadakeTeba), romelic Seamcirebs mis sabazro Rire-

bulebas.8 man ara mxolod ar unda gamoiwvios Tavisi qmedebiT Ri-

rebulebis Semcireba, aramed unda ganaxorcielos iseTi moqmedeba, 

romelic daicavs nivTs gaufasurebisgan.9 aucilebelia, rom Rire-

bulebis dakargva mizezSedegobriv kavSirSi iyos mesakuTris mier am 

valdebulebis SeusruleblobasTan _ mesakuTris garkveuli moqmede-

bis an moqmedebisagan Tavis Sekavebis SemTxvevaSi nivTis Rirebuleba 

ar Semcirdeboda.

 294 I muxli ar gamoiyeneba im SemTxvevaSi, rodesac ar icvleba 

nivTis substancia, aramed mxolod meurneobis gaZRolis forma an 

uZravi qonebis sabazro Rirebuleba mcirdeba daZvelebis Sedegad.10 

2 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1136, Rn. 1.
3 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1133, Rn. 1.
4 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1133, Rn. 21.
5Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 90.

6  iqve, gv. 91.
7 iqve.
8 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1133, Rn. 3.
9 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 340.

10 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1133, Rn. 7.
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sxva SemTxvevaSi, mniSvneloba ar aqvs, fasis Semcireba xdeba mesa-

kuTris marTlsawinaaRmdego Tu braleuli qmedebiT,11 gamowveulia 

mesame piris mier, Tu bunebrivi movlenebis Sedegad.12 maSinac ki, ro-

desac mesakuTre nivTs eqceva ise, rogorc sakuTars, iCens misTvis 

Cveul mzrunvelobas, magram es sakmarisi araa nivTis Rirebulebis 

SesanarCuneblad, moqmedebs 294 I muxli.

Tu nivTs flobs ipoTekari, am SemTxvevaSi, 294 I muxlis safuZ-

velze, mas warmoeSoba zrunvis movaleoba (sakuTari Tavis winaSe) da 

ara valdebuleba. mesakuTres ar aqvs ipoTekis urTierTobidan war-

momdgari moTxovnis ufleba kreditoris mimarT, mouaros nivTs ise, 

rom ar Seeqmnas kreditis uzrunvelyofas safrTxe. es mxolod mis 

interesebSia. Tumca mesakuTre, ra Tqma unda, daculia sakuTrebis 

dacvis zogadi wesebis mixedviT. 

2. samarTlebrivi Sedegebi

Tu ipoTekari Seityobs, rom mesakuTre ar uvlis saTanadod ipo-

TekiT datvirTul qonebas, mas aqvs ufleba, misces mesakuTres da-

matebiT vada da mosTxovos im qmedebis Sewyveta, romelic iwvevs 

nivTis Rirebulebis Semcirebas, an im qmedebis ganxorcieleba, ro-

melic uzrunvelyofs nivTis Rirebulebis SenarCunebas, an/da misi 

pirvandel mdgomareobaSi aRdgena.13 winaaRmdeg SemTxvevaSi kredi-

tors SeuZlia, moiTxovos nivTis misTvis gadacema samarTavad 294 III 
muxlis Sesabamisad. 

im momentidan, rodesac mesakuTre aRmofxvris nivTze moqmed 

uaryofiT faqtorebs an uzrunvelyofs, rom ipoTekiT datvirTu-

li qoneba kvlav imave moculobiT uzrunvelyofs moTxovnas,14 294 I 

muxli aRar gamoiyeneba.15 

294 I muxliT gaTvaliswinebuli zrunvisa da movlis valdebulebis 

darRveva aris marTlsawinaaRmdego 992 muxlis gagebiT.16

III. sadazRvevo Tanxis gadaxda, 294 II

294 II muxli gamoiyeneba, rodesac ipoTekiT datvirTuli sagani 

dazRveulia. aq ar igulisxmeba SenobaSi arsebuli calkeuli nivTe-

bis dazRveva.17 rodesac dazRvevis xelSekrulebiT pirdapir nivTis 

11 Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1133, Rn. 6.
12 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1133, Rn. 3.
13 Wieling, Sachenrecht, 1992, § 29 I b.
14  magaliTad, germaniis samoqalaqo kodeqsiT pirdapir gaTvaliswinebul SemTxvevaSi, 

rodesac mesakuTre damatebiTi qonebiT uzrunvelyofs moTxovnas. amasTan dakavSirebiT 

ix. Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1133, Rn. 6.
15 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1133, Rn. 1.
16 BGH NJW 1976, 189; BGH NJW 1989, 1034; BGH NJW 1991, 695.
17 Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1128, Rn. 24.
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aRdgenaa SeTanxmebuli da ara Tanxis gadaxda, 294 II muxli ar gamoiy-

eneba.18

mzRvevelis mxridan dazRveulisaTvis Tanxis gadaxdis uflebis 

warmoSobis winapirobaa kreditorisaTvis zianis dadgomis faqtis Se-

tyobineba. am dros mzRvevels SeuZlia, daeyrdnos reestris Canawers 

da ganaxorcielos is registrirebuli arakreditoris mimarTac.19 

marTalia, saqme ar exeba uSualod gankargvas,20 magram es Setyobineba 

pirdapir kavSirSia kreditoris mier Semdgomi samarTlebrivi qmede-

bebis ganxorcielebasTan.

Setyobinebis Semdeg mxolod maSin aqvs mzRvevels Tanxis gadax-

dis ufleba, Tu kreditori ar ganacxadebs amaze uars. amisaTvis mas 

aqvs gonivruli vada, romelic saWiroa konkretul SemTxvevaSi imis 

Sesafaseblad, gamoiyenebs Tu ara dazRveuli Tanxas nivTis aRsadge-

nad. uaris gacxadebas formis dacva ar sWirdeba.21

ramdenime ipoTekaris SemTxvevaSi, gadaxdaze uaris Tqma moqme-

debs mxolod ganmcxadebeli ipoTekaris sasargeblod,22 ris gamoc 

TiToeulma maTganma 294 II muxliT miniWebuli ufleba cal-calke 

unda gamoiyenos. 

Tu mzRveveli uxdis Tanxas dazRveuls ise, rom jer kreditors ar 

Seatyobinebs, es ar aTavisuflebs mas valdebulebisagan23 da evaleba 

Tavidan Sesruleba. im SemTxvevaSi, rodesac Setyobinebis Semdeg kre-

ditori uars ityvis dazRveulisaTvis Tanxis gadacemaze, mzRvevels 

evaleba Tanxis deponireba rogorc ipoTekaris, ise mesakuTris sa-

xelze.24 am SemTxvevaSi saxezea sanivTo surogacia da sadazRvevo 

Tanxa ikavebs 264 II muxlis analogiiT ipoTekis adgils. 

Tu kreditorisaTvis Seutyobineblad an misi uaris miuxedavad, 

mzRveveli mainc gadauxdis Tanxas damzRvevs da es ukanaskneli, fa-

qtobrivad, gamoiyenebs mas nivTis pirvandel mdgomareobaSi aRsad-

genad, mzRveveli Tavisufldeba valdebulebisagan da kreditors ar 

aqvs damatebiT moTxovnebi.

IV. nivTis samarTavad gadacema, 294 III

294 III muxli pirveli nawilis gagrZelebaa da damatebiT dacvas 

sTavazobs ipoTekars.25

muxli gamoiyeneba im SemTxvevaSi, rodesac mesakuTre ar asrulebs 

18 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1128, Rn. 2.
19 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1128 Rn. 7.
20 Lieder, iqve, Rn. 8.
21 OLG Königsberg OLGE 26, 147 f.
22 Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1128, Rn. 24.
23 Lieder, iqve, Rn. 14.
24 Wolfsteiner, iqve, Rn. 15.
25 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1134, Rn. 1.
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294 I muxliT gaTvaliswinebul valdebulebas, miuxedavad kredito-

ris gafrTxilebisa. ar aqvs mniSvneloba, nivTs safrTxe eqmneba mes-

akuTris qmedebiT Tu umoqmedobiT, rodesac is ver axerxebs nivTis 

dacvas mesame pirTagan momdinare safrTxisgan an bunebis movlene-

bisgan. mesakuTris qmedebis marTlwinaaRmdegobas an mis brals26 mniS-

vneloba ar eniWeba, Tumca, amis sapirispirod, nivTis masTan yofna 

mizezSedegobriv kavSirSi unda iyos ipoTekisaTvis safrTxis Seqm-

nasTan. Tu nivTis kreditorisaTvis gadacemiT araferi Seicvleba 

(magaliTad, bunebrivi kataklizmebis dros), 294 III muxliT gaTvalis-

winebuli moTxovna ar warmoiSoba. 

294 I muxliT gaTvaliswinebuli vadis uSedegod amowurvis Semdeg 

kreditors SeuZlia, mimarTos sasamarTlos mesakuTris mier nivTis 

misTvis samarTavad gadacemis moTxovniT. kreditors nivTi samar-

Tavad unda gadaeces uvadod an, konkretul SemTxvevaSi, im vadiT, 

romlis amowurvis Semdegac mesakuTre kvlav SeZlebs nivTis movlis 

valdebulebis Sesrulebas.

V. gasxvisebis akrZalvis dauSvebloba, 294 IV

ipoTekis xelSekrulebis safuZvelze dauSvebelia nivTis brun-

vaunarianobis SezRudva.27 amiT, erTi mxriv, daculia mesakuTris in-

teresi da, meore mxriv, samoqalaqo brunvis stabiluroba. SemZens 

ar sWirdeba imaze fiqri, aqvs Tu ara mesakuTres nivTis gasxvisebis 

ufleba, ipoTekis xelSekrulebis mixedviT.

294 IV muxlis darRveviT miRweuli SeTanxmeba baTilia. gamoricxu-

lia, agreTve, nivTis datvirTvis, gasxvisebis an sargeblobis SemTx-

vevaSi zianis anazRaurebis an pirgasamtexlos gadaxdis moTxovna.28 

xelSekrulebaSi aseTi Canaweris arsebobis SemTxvevaSi misi danarCeni 

nawili namdvili rCeba (62).29 Tumca, Tu reestrisaTvis wardgenili 

gancxadeba Seicavs am debulebas da mxareebi ar apireben mis amoRe-

bas, maSin reestrma mTlianad gancxadebis registraciaze unda Tqvas 

uari,30 radgan reestris samsaxurs ar SeuZlia gancxadebis nawilob-

rivi registracia an reestrSi iseTi daTqmis dafiqsireba, romelic 

mis Canawers arasworad aqcevda.

kanonis imperatiuli danawesebi gamoricxavs mxolod iseT SeTanx-

mebas, romelic efuZneba ipoTekaris realizaciis interess da afer-

xebs am mizniT datvirTuli nivTis gasxvisebas, misiT sargeblobas, 

Semdgom datvirTvas an faqtobrivad SeuZlebels xdis mas.31 sxva saxis 

26 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1134, Rn. 4.
27 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1136, Rn. 1.
28 Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1136, Rn. 7.
29 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1136, Rn. 2.
30 OLG München JFG 20, 239;
31 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1136, Rn. 4.
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SeTanxmeba, romelic ipoTekasTan pirdapir kavSirSi ar aris, namdvi-

lia, maSinac ki, rodesac xelSekrulebis meore mxare ipoTekaria.32 

ase, magaliTad, SeTanxmeba upiratesi Sesyidvis33 an miwis nakveTis 

danawevrebis, an gaerTianebis gamoricxvis Sesaxeb34 namdvilia.

roca sadavoa iseTi Canaweris namdviloba, romelic nivTis gasxvi-

sebas, datvirTvas an sargeblobas xelSekrulebis moSlis safuZvlad 

asaxelebs, erTi mosazrebiT, aseTi SeTanxmebac baTilia.35 am mosaz-

rebis sapirispirod gaumarTlebeli Cans erTianad yvela msgavsi Cana-

weris namdvilobaze uaris Tqma. amosavali wertili 294 IV muxlis 

gamoyenebisa aris is, rom kreditoris gabatonebuli pozicia, faq-

tobrivad, SeuZlebels xdis mesakuTris mxridan qonebis gankargvas. 

amitom yovel konkretul SemTxvevaSi damoukideblad unda Sefasdes, 

saxezea Tu ara gankargvis uflebamosilebis am intensivobiT SezRud-

va da, Sesabamisad, SeTanxmebis gabaTilebis safuZveli36 _ moSlis Se-

Tanxmeba mxolod maSin aris aranamdvili, Tu is mesakuTris Tavisuf-

lebas zRudavs imgvarad, rom faqtobrivad uTanabrdeba gasxvisebisa 

da datvirTvis akrZalvas, magaliTad, Tu moSla mesakuTres ekonomi-

kurad ise mZime da uimedo mdgomareobaSi ayenebs, rom is realurad 

arasodes gaasxvisebs datvirTul nivTs.37 

294 IV muxliT dadgenili wesidan muxlis mexuTe nawilSi Tavad 

kanonmdebeli uSvebs gamonakliss. mesakuTres SeiZleba aekrZalos 

aRnagobis uflebiT miwis nakveTis datvirTva.

32 BGH MDR 1966, 756; RGZ 55, 78;
33 Bassenge, in Palandt, 75. Aufl ., 2016, § 1136, Rn. 1.
34 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1136, Rn. 6.
35  BGH NJW 1980, 1625; OLG Frankfurt WM 1977, 1291; OLG Hamm Rpfl eger 1979, 405; BayObLG DNotZ 

1981, 128.
36 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1136, Rn. 6.
37 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1136, Rn. 8
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muxli 295. ipoTekisa da mis safuZvlad arsebuli moTxovnis gadacema 

sxva pirisTvis 

ipoTeka da mis safuZvlad arsebuli moTxovna mxolod erTdrou-

lad da erToblivad SeiZleba iqnes sxva pirisaTvis gadacemuli. moTxo-

vnis gadacemasTan erTad axal kreditorze gadadis ipoTekac. moTxov-

nis gadacema mxolod maSin CaiTvleba namdvilad, rodesac werilobiTi 

formiT dadebuli garigeba ipoTekis dadgenis Sesaxeb an ipoTekis mow-

moba (aseTis arsebobis SemTxvevaSi) gadaecema axal kreditors (am ko-

deqsis 2894 muxliT gaTvaliswinebuli moTxovnebis dacviT). moTxovnis 

gadacema registrirdeba sajaro reestrSi, garda im SemTxvevisa, ro-

desac gacemulia ipoTekis mowmoba.

saqarTvelos 2006 wlis 8 dekembris kanoni #3879 _ ssm I, #48, 22.12.2006 w., mux. 321.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.
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1

2

3

4

I. zogadi debulebebi

295-e muxlSi konstatirebulia ipoTekis aqcesoruli buneba.1 

ipoTekis uflebis gadacema SesaZlebelia mxolod uzrunvelyofi-

li moTxovnis daTmobis gziT (ipoTekis gadayolis principi). es wesi 

vrceldeba moTxovnis gadasvlis yvela formaze (garigebismieri da 

kanonismieri cesia, moTxovnis gadasvla sasamarTlos an administra-

ciuli organos gankargulebiT).2 kanonmdeblis es gadawyveta, erTi 

mxriv, emsaxureba samarTlis ekonomiurobas.3 cesioners ar sWirdeba 

ipoTekis Tavidan dadgena _ ori uflebis gadacema Tavmoyrilia erT 

garigebaSi. Sesabamisad, mxareebi zogaven damatebiTi garigebis dade-

bis xarjebsac.4 

meore mxriv, 295-e muxliT garantirebulia, rom kreditori da 

ipoTekari yovelTvis erTi da igive piria. amiT minimumamdea dayva-

nili Sansi imisa, rom erTi moTxovnisTvis ipoTekis gamcem movales 

ormagad daekisros pasuxismgebloba _ erTxel axali kreditorisa da 

meorejer ipoTekaris winaSe.5 garda amisa, gaumjobesebulia cesion-

eris mdgomareoba, radganac is iZens ara cariel moTxovnas, aramed 

iseTs, romelsac Tan misdevs uzrunvelyofis saSualeba.

II. ipoTekisa da moTxovnis gadacema

ipoTeka, zemoT xsenebuli aqcesoruli xasiaTis gamo6, moTxovnis 

gadacemasTan erTad gadadis axal kreditorze avtomaturad, kanonis 

safuZvelze.7 

1. mxareTa nebis gamovlenis ganmarteba

ipoTekisa da moTxovnis erTdrouli gadasvla ar aris mxareTa 

nebis gamovlenaze damokidebuli.8 garigebiT gadadis ara ipoTeka, 

aramed moTxovna da mas mihyveba ipoTeka.9 mxolod uzrunvelyofili 

moTxovnis daTmobis garigeba SeiZleba ganimartos rogorc mxare-

Ta neba, SemZenze gadavides ipoTekac,10 magram es saWiro ar aris _ 

1  amasTan dakavSirebiT vrclad ix. Wanturia, kreditis uzrunvelyofis samarTali, 2012, 

gv. 62, 65; Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1153, Rn.1.
2 BayObLG Recht 1912, Nr. 256.
3 Lieder, in MüKo BGB, 7. Aufl ., 2017, BGB § 1153, Rn. 2.
4 iqve.
5 iqve, Rn. 3.
6 saqarTvelos uzenaesi sasamarTlos 2012 wlis 6 martis #as-1280-1300-2011 ganCineba.

7 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1153, Rn. 2.
8 RG WarnR 1917 Nr. 145.
9 Wanturia, kreditis uzrunvelyofis samarTali,  Wilhelm, Sachenrecht, 4. Aufl ., 2010, Rn. 1436.
10 RG JR 1927, 469; JW 1938, 44.
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aseTi nebis gamovlenis gareSec orive, rogorc valdebulebiTi, ise 

sanivTo, ufleba cesionerze gadadis.11 rodesac nebis gamovlenaSi 

mxolod ipoTekis gadasvlis Sesaxebaa miTiTeba, saxezea falsa demon-
straƟ o, am SemTxvevaSi igulisxmeba rogorc ipoTekis, ise moTxovnis 

gadasvlis neba.12

Tu mxareebi pirdapir miuTiTeben, rom maT mxolod erT-erTis 

daTmoba surT, _ an ipoTekis, an uzrunvelyofili moTxovnis, _ aseTi 

SeTanxmeba baTilia da registrirebauunaro.13

sabaraTe ipoTekis SemTxvevaSic uflebis gankargva exeba mxolod 

ipoTekiT uzrunvelyofil moTxovnas, maSinac ki, rodesac is mowmo-

bis meSveobiT xdeba.14

2. gamonaklisebi aqcesorulobis principidan

gamonaklis SemTxvevebSi mWidro bma ipoTekasa da moTxovnis uf-

lebas Soris SeiZleba dairRves:

a) ipoTekaris mier uaris Tqma ipoTekasa da moTxovnaze

ipoTeka da uzrunvelyofili moTxovna Sordeba erTmaneTs 299 I 
muxliT gaTvaliswinebul SemTxvevebSi.15 Tu kreditori uars ambobs 

moTxovnaze, maSin aqcesorulobis principidan gadaxveva gamarTle-

bulia im motiviT, rom moTxovna aRar arsebobs. rodesac ipoTekari 

uars ambobs ipoTekaze, xolo moTxovna ZalaSi rCeba, ipoTeka gadadis 

ara sxva kreditorze, aramed mesakuTreze da aqac ormagi pasuxism-

geblobis riskis ararsebobis gamo dasaSvebia aqcesorulobis princi-

pidan gamonaklisis daSveba.16

b) uzrunvelyofili moTxovnis Canacvlebisas

aqcesorulobis principidan gadaxvevaa aseve uzrunvelyofili 

moTxovnis Canacvlebis SemTxveva 286 III muxli mixedviT (ix. amasTan 

dakavSirebiT mux. 286, me-19 da momdevno velebi).

g) kreditoris dakmayofilebisas

aqcesorulobis principidan gamonakliss uSvebs aseve 298 II muxli, 

rodesac kreditors akmayofilebs piradi movale da masze gadadis 

ipoTeka, magram ara uzrunvelyofili moTxovna.17 aseT dros valde-

buleba ukve Sesrulebulia da wyvets arsebobas 427-e muxlis mixed-

11 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1153, Rn. 7; Wanturia, kreditis uzrunvelyofis samarTali, 

2012, gv. 62.

12 Wieling, Sachenrecht, 1992, §27 II.
13 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1153, Rn. 9.
14 Wilhelm, Sachenrecht, 4. Aufl ., 2010, Rn. 1577.
15 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1153, Rn. 12.
16 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1168, Rn. 19.
17 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1153, Rn. 13.
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viT. movale iZens mxolod ipoTekas im sxva moTxovnis uzrunvelsay-

ofad, romelic mas aqvs mesakuTris mimarT.18

d) registrirebuli araipoTekaris mier ararsebuli moTxovnis daT-

mobisas

garda zemoT xsenebulisa, aqcesorulobis principidan erT-erTi 

umniSvnelovanesi gamonaklisia moTxovnagamoclili ipoTekis SemTx-

veva. piri, romelic registrirebulia kreditor-ipoTekarad, miuxe-

davad imisa, rom moTxovna sinamdvileSi ar arsebobs, gadascems masa 

da ipoTekas sxva pirs. aseT dros daculia  SemZenis keTilsindisie-

reba, magram masze mainc gadadis ipoTeka moTxovnis arsebobis fiqci-

iT. am SemTxvevaSi erTmaneTs upirispirdeba cesioneris reestrisadmi 

ndoba da ipoTekis aqcesoruli buneba.19 ipoTekis brunvaunarianobis 

gaadvilebis mizniT kanonmdebeli arCevans keTilsindisieri cesion-

eris ndobis dacvis sasargeblod akeTebs. ix. 297-e muxlis komentari.

e) arasworad registrirebuli kreditoris mier moTxovnis daTmo-

bisas

rodesac (arsebuli) moTxovnisa da ipoTekis mflobelad araswo-

radaa registrirebuli piri da is gadascems am uflebebs sxvas, sa-

davoa, ipoTekasTan erTad iZens Tu ara cesioneri agreTve uzrun-

velyofil moTxovnas.20

gavrcelebuli mosazrebiT, aseT SemTxvevaSi cesionerma unda Sei-

Zinos moTxovnac, winaaRmdeg SemTxvevaSi movales ori piris winaSe 

mouwevda pasuxisgeba;21 meore SexedulebiT, cesioneri am moTxovnas 

ver moipovebs, radganac kanoni moTxovnis keTilsindisieri SeZenis 

Sesaxeb specialur Canawers ar Seicavs. ormagi pasuxismgeblobisag-

an ki movale isedac daculia zogadi principebis Sesabamisad.22 es 

ukanaskneli Sexeduleba nakleb damajerebelia. arCevani unda ga-

keTdes keTilsindisieri SemZenis ndobis dacvis sasargeblod da man 

unda SeiZinos uzrunvelyofili moTxovnac. am dros es moTxovna, 

romelic realurad arsebobs, magram sxvis xelSia, `xelidan ecleba~ 

mflobels da gadamisamarTdeba ipoTekis keTilsindisier SemZenTan.23 

gansxvavebiT moTxovnagamoclili ipoTekis SemTxvevisagan, am dros 

cesioneri iZens ara fiqtiur, aramed namdvil moTxovnas. 

18 Wieling, Sachenrecht, 1992, § 27 IV b.
19 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1138, Rn. 2.
20 Wilhelm, Sachenrecht, 2010, Rn. 1489.
21 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1138, Rn. 3.
22 Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1138, Rn. 10.
23 Baur/Stürner, Sachenrecht, 18. Aufl ., 2009, § 38 Rn. 28; Bassenge, in Palandt BGB Kommentar, 73. Aufl ., 
2014, § 1153, Rn. 2; Konzen, in Soergel BGB, 13. Aufl . 2001, § 1138, Rn. 10.

11
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v) procentebisa da sxva damatebiTi Sesrulebis moTxovnis daTmoba

procentebisa da sxva damatebiTi Sesrulebis moTxovnis gadacema 

xdeba cesiis zogadi wesebis mixedviT. 295 1 muxli am SemTxvevaSi ar 

moqmedebs. marTalia, 201 I muxlis mixedviT, maTi daTmobisas cesion-

erze gadadis aseve ipoTekac, Tumca am danawesis dispoziciuri xasi-

aTis gamo mxareebma SeiZleba SeaTanxmon, rom ipoTeka procentebis an 

sxva damatebiTi Sesrulebis moTxovnis nawilSi uqmdeba.24

III. ipoTekis uflebis gadasvla axal kreditorze

imis mixedviT, reestris ipoTekaa saxeze Tu sabaraTe ipoTeka, 

kanonmdebeli iTvaliswinebs ipoTekis gadacemisaTvis gansxvavebul 

wess.25 es danawesebi imperatiulia da maTgan gadaxveva uflebis gada-

cemis baTilobas iwvevs.26 aseT SemTxvevaSi cesionerze ar gadadis 

arc ipoTeka da arc uzrunvelyofilo moTxovna.

1. reestris ipoTekis gadacema

a) daTmobis xelSekruleba 

uzrunvelyofili moTxovnis axali kreditorisaTvis gadasacemad, 

romelsac gadahyveba ipoTeka, aucilebelia daTmobis xelSekruleba. 

is aris (moTxovnis) gankargviT garigeba, romlis farglebSic ceden-

ti gadascems cesioners uzrunvelyofil moTxovnas, rasac mihyveba 

aqcesoruli sanivTo uflebac. daTmobis xelSekruleba unda ganvasx-

vaoT mis safuZvlad mdebare kauzaluri garigebisagan (mag.: moTxov-

nis yidva, Cuqeba da a. S.).

dogmaturi kuTxiT ipoTekiT uzrunvelyofili moTxovnis daT-

mobisas saxezea Cveulebrivi garigebismieri uflebamonacvleobis 

SemTxveva, romelic sruldeba 198-e muxlis mixedviT da romlis mo-

dificirebac xdeba formis nawilSi 295 3 muxlis Sesabamisad.27

mxareTa nebis gamovlenis sityvier formulirebas SesaZloa, ar 

hqondes gadamwyveti mniSvneloba.28 maSinac ki, rodesac mxareebi 

`ipoTekis~ daTmobis Sesaxeb saubroben, saxezea uzrunvelyofili 

moTxovnis daTmoba, Tu mxareTa nebis ganmartebidan calsaxad ar ga-

momdinareobs ipoTekisa da moTxovnis daSorebis neba, rac am daT-

mobis garigebas aranamdvilad aqcevs.29 sxva mxriv, garigebis teqstis 

konkretul formulirebas gadamwyveti mniSvneloba ar gaaCnia, Tu 

gadacemis neba calsaxad aris dafiqsirebuli. cedentisa da cesion-

eris dasaxeleba saWiroa imdenad, ramdenadac es aucilebelia maTi 

24 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1153, Rn. 10.
25 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 95.

26 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1154, Rn. 3.
27 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1154, Rn. 8.
28 iqve, Rn. 7.
29Wanturia, iqve.
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identificirebisaTvis.30 dasaxelebuli unda iyos aseve gadasacemi 

moTxovna (an ipoTeka). ipoTekis mowmobaze miTiTeba ver Caanacvlebs 

am monacemebis gaTvaliswinebis aucileblobas.31 

b) daTmobis xelSekrulebis forma

295 3 muxlis mixedviT, cesioners gadaecema ipoTekis werilobiTi 

xelSekruleba, Tumca am nawilSi saubari ar aris TviTon daTmobis 

xelSekrulebis formaze. moTxovnis daTmobis xelSekruleba ar aris 

formasavaldebulo arc 198-e da momdevno muxlebis mixedviT. miuxe-

davad amisa, vinaidan moTxovnis daTmoba unda daregistrirdes sa-

jaro reestrSi, rac, Cveulebriv, werilobiTi xelSekrulebis ward-

genis Sedegad xdeba (an 3111 II muxlis mixedviT), moTxovnis daTmobis 

garigebac formasavaldebulod unda miviCnioT.32

amgvarad, reestris ipoTekis SemTxvevaSi moTxovnis daTmobisaT-

vis savaldebulod unda iqnes miCneuli werilobiTi forma (69). gamo-

naklisi ar unda gavrceldes arc sesxis xelSekrulebidan warmomdga-

ri moTxovnis uflebisa da misiT uzrunvelmyofi ipoTekis daTmobis 

SemTxvevaze. 289 11 muxlis mixedviT, gamkacrebuli forma ganpirobe-

bulia im riskebiT, rac Tan sdevs ipoTekis Tavdapirvel dadgenas da 

ara mis Semdgom gadacemas.

g) registracia sajaro reestrSi

moTxovnis gadacema registrirdeba sajaro reestrSi.33 gancxade-

bis wardgenis ufleba aqvs rogorc Tavdapirvel, ise axal kreditors 

(289 I 2). am ukanasknel SemTxvevaSi, garda Sesabamisi daTmobis xelSe-

krulebis wardgenisa, germaniisagan gansxvavebiT,34 damatebiT saWiro 

ar aris Tavdapirveli kreditoris Tanxmoba reestris Canaweris Sec-

vlis Sesaxeb.35

d) ipoTekis xelSekrulebis gadacema

garda daTmobis xelSekrulebis Sesabamisi formiT dadebisa da 

daTmobis sajaro reestrSi registraciisa, 295 III muxlis mixedviT, 

aucilebelia axali kreditorisaTvis `ipoTekis dadgenis Sesaxeb 

garigebis~ gadacema. axal kreditors unda gadaeces am garigebis 

originali an notariusis mier damowmebuli asli.36 garigeba unda 

moxvdes cedentis nebiT cesioneris Zalauflebis sferoSi, imgvarad, 

30 BGH NJW 1989, 3151; BGH NJW-RR 1992, 178.
31 BGH NJW 1989, 3151; BGH NJW-RR 1992, 178.
32 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 96.

33  ix. amasTan dakavSirebiT, detalurad, Wanturia, iqve, 2012, gv. 96 da Semdg.

34 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1154, Rn. 41.
35  principi, romlis mixedviTac reestris Canaweris nebismieri cvlilebisaTvis aucilebelia 

registrirebuli piris Tanxmoba, qarTul samarTalSi ar moqmedebs.

36 Sdr. Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1154, Rn. 5.
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rom am ukanasknels SeeZlos misi gamoyeneba.37

e) uflebis gadasvlis momenti

uzrunvelyofili moTxovna da ipoTeka gadasulad iTvleba SemZen-

ze mxolod registraciis momentidan (295 IV). moTxovnis gadasvlis 

registracias am SemTxvevaSi konstituciuri mniSvneloba aqvs. 

2. sabaraTe ipoTekis gadacema

sabaraTe ipoTekis gadacemisaTvis aucilebelia moTxovnis daT-

moba 2894-e muxliT gaTvaliswinebuli wesiT da ipoTekis mowmobis 

gadacema. 

a) daTmobis xelSekruleba 

daTmobis xelSekrulebasTan dakavSirebiT ix. mux. 2894, me-3 da 

momdevno velebi.

b) mowmobis gadacema

mowmobis gadacema, zogadad, dasaSvebia moZravi nivTis gadacemis 

yvela xerxiTa da e.w. gadacemis surogatebiT (186 II, ix. am muxlis ko-

mentari), Tumca, amasTan, aucilebelia, rom cesionerma mowmoba moi-

povos cedentisagan am ukanasknelis nebis safuZvelze.38 Tu gadacemas 

axorcielebs mesame piri, is mxolod maSin Seeracxeba cedents, Tu es 

mesame piri cedentis warmomadgenelia da gadacemac misi aRsrulebis 

momentisaTvis Seesatyviseboda cedentis namdvil nebas.39 

g) registracia sajaro reestrSi

sabaraTe ipoTekis arsebobis SemTxvevaSi cesiis registracia ree-

strSi, 295 4 muxlis mixedviT, ar aris savaldebulo, Tumca dasaS-

vebia.40 aseT dros cesia iseve Seitaneba reestrSi, rogorc reestris 

ipoTekis SemTxvevaSi. 

37 Sdr. BGH FamRZ 1965, 490.
38 BGH NJW-RR 1993, 369.
39 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1154, Rn. 11; BGH NJW-RR 1993, 369.
40 Wieling, Sachenrecht, 1992, §27 II 1 a.
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muxli 296. movalis valdebuleba axali kreditoris winaSe

Tu axal kreditorze moTxovnis gadasvlis Semdeg movale uxdis 

Zvel kreditors, es gadaxda ar aTavisuflebs mas axali kreditoris 

winaSe valdebulebisagan maSinac, roca man gadasvlis Sesaxeb araferi 

icoda.

I. zogadi debulebebi ........................................................................ 539

II. cedentis winaSe Sesruleba .......................................................... 539

1. sajaroobis momenti ...................................................................... 539

2. ndoba reestris Canawerisa da ipoTekis mowmobis mimarT ....... 540

I. zogadi debulebebi

296-e muxlSi warmodgenilia specialuri wesi me-200 muxlTan Seda-

rebiT. Cveulebriv, movale, romelsac ar Seatyobines cesiis Sesaxeb, 

uflebamosilia, gamaTavisuflebeli efeqtiT ganaxorcielos Sesru-

leba Tavdapirveli kreditoris winaSe (200). es wesi emsaxureba keTil-

sindisieri movalis dacvas _ moTxovnis daTmobam misi samarTlebrivi 

mdgomareoba ar unda gaauaresos. sxvagvaradaa saqme im SemTxvevaSi, 

rodesac ipoTekiT uzrunvelyofili moTxovnis daTmobas exeba saqme. 

am SemTxvevaSi movale ver miuTiTebs cesiis Sesaxeb arcodnaze da Tu 

asrulebs Tavdapirveli kreditoris winaSe, cesioneris winaSe mainc 

valdebuli rCeba (296). es gadawyveta, romelic uars ambobs me-200 

muxliT gaTvaliswinebul movalis dacvis am meqanizmze, gamarTle-

bulia im sajaroobis momentis gaTvaliswinebiT, rac aucileblobis 

ZaliT Tan sdevs ipoTekiT uzrunvelyofili moTxovnis axal kredi-

torze gadasvlas (ix. qvemoT).

II. cedentis winaSe Sesruleba

movale, romelic asrulebs valdebulebas Tavdapirveli kredi-

toris winaSe, romelmac ukve dauTmo es moTxovna sxva pirs, nakisri 

valdebulebisagan ver gaTavisufldeba maSinac ki, rodesac cesiis 

Sesaxeb araferi icoda. am wesidan gamonaklisi ar daiSveba arc im 

SemTxvevaSi, rodesac cesionerma daarRvia Tavisi 2894 IV muxliT na-

kisri valdebuleba (ix. mux. 2894, me-6 veli).

1. sajaroobis momenti

keTilsindisieri movalis dacvaze uaris Tqma ganpirobebulia 

imiT, rom ipoTekis yovel yovel momdevno cesionerze gadasvlas Tan 

sdevs sajaroobis momenti _ reestris ipoTekis gadacemisaTvis auci-

lebelia uzrunvelyofili moTxovnis gadacemis registracia sajaro 

1

2

3
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4

5

6

reestrSi (ix. mux. 295, me-18 veli), xolo sabaraTe ipoTekis gadacemi-

saTvis saWiroa baraTis gadacema (295 3, ix. mux. 295, me-19 da momdevno 

velebi). am sajaroobis momentidan gamomdinare, movale valdebulia, 

uzrunvelyofili moTxovnis Sesrulebamde Caixedos reestrSi, Tu 

reestris ipoTekas exeba saqme, an mosTxovos kreditors ipoTekis 

mowmobis wardgena (2893 II 1), Tu sabaraTe ipoTekiT uzrunvelyofil 

moTxovnas exeba saqme.1 roca is arc erTs akeTebs da arc meores, 

maSin Tavs veRar gaimarTlebs cesiis Sesaxeb arcodniT da veRar ga-

Tavisufldeba Tavdapirveli kreditoris winaSe SesrulebiT.2 

yofili kreditorisaTvis gadacemuli man ukan unda gamoiTxovos 

Sesrulebis kondiqciiT.

2. ndoba reestris Canawerisa da ipoTekis mowmobis mimarT

me-200 muxliT dadgenili zogadi wesidan gadaxveva movalis sa-

zianod gawonasworebulia imiT, rom, Tu is asrulebs valdebulebas 

reestrSi registrirebuli, an ipoTekis mowmobiT legitimirebuli 

kreditoris winaSe, amjerad mis sasargeblod moqmedebs 312-e an 2893 

I muxliT gaTvaliswinebuli prezumfcia.3 movale Tavisufldeba ip-

oTekarad registrirebuli an ipoTekis mowmobis mflobelis winaSe 

SesrulebiT, imis miuxedavad, arian Tu ara es pirebi realurad ipo-

Tekarebi.

amgvarad, 296-e muxli calmxrivad ar auaresebs movalis mdgoma-

reobas, marTalia, akisrebs ra mas reestrSi Caxedvisa da baraTis 

warmodgenis moTxovnis valdebulebas, Tumca amis sapirwoned eniWeba 

SesaZlebloba, reestris Canaweris an ipoTekis mowmobiT uflebamo-

sili viTomkreditoris winaSe SesrulebiT gaTavisufldes valde-

bulebisagan. reestris CanaweriTa da baraTis flobiT gamowveuli 

sajaroobis momenti moqmedebs rogorc movalis sazianod, ise mis 

sasargeblod konkretuli SemTxvevis mixedviT, ris gamoc es danawe-

si, rogorc dogmatur-sistemuri, ise samarTlis politikis kuTxiT, 

srulad gamarTlebulia. 

1 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1156, Rn. 11.
2 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 96.

3 Lieder, iqve.
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muxli 297. sajaro reestris Canaweris sisworis prezumfcia axal kred-

itorze ipoTekisa da moTxovnis gadasvlisas 

ipoTeka da moTxovna iseve gadadis axal kreditorze, rogorc iyo 

Zveli kreditoris xelSi. sajaro reestrSi registrirebuli monacemi, 

kreditoris interesebidan gamomdinare, miiCneva sworad. am SemTxveva-

Si movales ar SeuZlia miuTiTos, rom moTxovna ar arsebobs. es wesi ar 

gamoiyeneba maSin, roca axalma kreditorma icoda reestris usworo 

Canaweris Sesaxeb.

I. zogadi debulebebi ........................................................................ 541

II. ipoTekisa da moTxovnis gadasvla axal kreditorze, 297 I...... 542

III. ipoTekis keTilsindisierad mopoveba, 297 2-3 .......................... 542

1. sanivTo ufleba da moTxovnis fiqcia .................................. 542

2. cesia ......................................................................................... 543

3. SesageblebiT dautvirTavi moTxovna ................................... 543

IV. moTxovnagamoclili ipoTeka ...................................................... 544

I. zogadi debulebebi

ipoTekis aqcesorulobis principi calkeul SemTxvevaSi SeiZle-

ba kolidirebdes, samoqalaqo brunvis moTxovnebidan gamomdinare, 

keTilsindisieri SemZenis1 dacvis aucileblobasTan. am SemTxvevas ex-

eba 297-e muxli _ kreditoris sasargeblod reestrSi Setanili moTx-

ovna da sanivTo ufleba ar warmoSobila, Tumca kreditori uTmobs am 

uflebas sxva keTilsindisier mesame pirs.2 erTi mxriv, 295 I muxlis 

mixedviT, ipoTeka da misiT uzrunvelyofili moTxovna mxolod erT-

droulad da erToblivad SeiZleba gadaices, meore mxriv, 198-e da 

momdevno muxlebi ar iTvaliswineben moTxovnis keTilsindisierad 

mopovebis SesaZleblobas da amgvarad SeuZlebels xdian reestris 

Canaweris mimarT arsebuli da 312-e muxliT daculi ndobis real-

izebas. gamomdinare iqidan, rom kanonmdebels ar undoda arc aqce-

sorulobis principze uaris Tqma da arc ipoTekis keTilsindisierad 

mopovebis SeuZleblad qceva (ix. mux. 2893, me-2 da momdevno velebi), 

surda, Seeqmna 297-e muxlis saxiT 312-e muxlis analogi ipoTekisaT-

vis im modifikaciiT, rom am SemTxvevaSi xdeba moTxovnis arsebobis 

fiqcia (297 3). Tumca es fiqcia moTxovnisa, romelic ganpirobebulia 

reestris Canaweris mimarT SemZenis ndobis dacvis mizniT, moqmedebs 

mxolod im farglebSi, ra farglebSic es aucilebelia ipoTekis 

1  SemZenis keTilsindisiereba ganisazRvreba zogadi wesebis mixedviT (185, 312 muxlebi, ix. 

am muxlebis komentari); ix., aseve, saqarTvelos uzenaesi sasamarTlos 2015 wlis 14 maisis 

#as-200-187-2015 ganCineba.

2  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 65 da Semdg.; saqarTvelos 

uzenaesi sasamarTlos 2011 wlis 31 ianvris #as-465-435-2010 gadawyvetileba.

1
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2

3

uflebis mopovebisaTvis (ix. qvemoT, me-3 da momdevno velebi).3 es 

dogmaturad sakmaod rTuli konstruqcia srulebiT gamarTlebulia 

samarTlis politikis kuTxiT.4

II. ipoTekisa da moTxovnis gadasvla axal kreditorze, 297 I

297 I muxli aris 295-e muxlis damateba da ganamtkicebs cesiisas 

moTxovnisa da ipoTekis ucvlelobas.5 es, pirvel rigSi, exeba maT mo-

culobas. Zvel kreditors ar aqvs ufleba, gadasces axals imaze meti 

ufleba, vidre mas hqonda. garda amisa, cesiisas ipoTekas mihyveba 

yvela sanivTo ufleba, romliTac is datvirTulia (mag., giravnobiT 

datvirTuli ipoTekis ufleba). garda amisa, 297 I muxlis mixedviT, 

movalesa da mesakuTres unarCundebaT moTxovnasTan dakavSirebuli 

Sesageblebi, romlebic maT hqondaT Zveli kreditoris winaSe.6

III. ipoTekis keTilsindisierad mopoveba, 297 2-3

1. sanivTo ufleba da moTxovnis fiqcia

Tu reestrSi registrirebulia moTxovna da ipoTeka, cesioneris 

(axali kreditoris) interesebidan gamomdinare, es monacemebi miiCne-

va sworad (297 2) da movale veRar miuTiTebs, rom moTxovna ar arse-

bobda (297 3). problemuria, kanonis es Canaweri gulisxmobs Tu ara, 

rogorc sanivTo uflebis (ipoTekis), ise moTxovnis keTilsindisier 

mopovebas. gansxvavebiT Tavisi germanuli analogisagan ($ 1138, gsk), 

pirdapir ar ikiTxeba mxolod ipoTekis keTilsindisierad mopovebis 

SesaZlebloba. miuxedavad amisa, Canaweri `movales ar SeuZlia miuTi-

Tos, rom moTxovna ar arsebobs~ moTxovnis mxolod fiqciaa, ramde-

nadac es aucilebelia ipoTekis keTilsindisieri mopovebisaTvis.7 es 

gamomdinareobs am daTqmis sityvasityviTi ganmartebidan, romelSic 

miTiTebulia ara moTxovnis keTilsindisier mopovebaze, aramed mxo-

lod sawinaaRmdegoze miTiTebis SeuZleblobaze ipoTekis mopovebis 

procesSi da aris mxolod danamati me-2 winadadebaSi mowesrigebuli 

3 Baur/Stürner, Sachenrecht, 18. Aufl ., 2009, § 38 Rn. 22.
4 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1138, Rn. 2; Sdr., aseve, Wanturia, kreditis uzrunvelyofis 

samarTali, 2012, gv. 65 da Semdg.; saqarTvelos uzenaesi sasamarTlos 2011 wlis 31 ianvris 

#as-465-435-2010 gadawyvetileba.

5 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 97 da Semdg.

6  iqve, gv. 98.
7 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1138, Rn. 3; bundovania saqarTvelos uzenaesi sasamarTlos 

2015 wlis 14 maisis #as-200-187-2015 ganCinebaSi moyvanili saapelacio sasamarTlos 

formulireba: `ipoTekis registraciis mimarT utyuarobis prezumfcia gamoixateba imiT, 

rom SemZeni Tavidan ver airidebs im sanivTo uzrunvelyofiT warmoqmnil valdebulebebs, 

romlebic, marTalia, mas ar auRia, magram masze, rogorc nivTze uflebis axal mflobelze, 

gadavida nivTis gadacemis Sedegad.~
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sisworis prezumfciisa, romelic mxolod ipoTekas exeba.8

amgvarad, 297 2-3 muxli iZleva mxolod ipoTekis da ara moTxo-

vnis keTilsindisierad mopovebis SesaZleblobas. Tu kreditori 

moiTxovs sarCeliT ara marto ipoTekis sagnis realizacias, aramed 

aseve valdebulebiTi moTxovnis Sesrulebasac, maSin unda daamtki-

cos misi winapirobebi.9 movales am SemTxvevaSi ufleba aqvs, wauyenos 

mas uflebis gamaqarwylebeli da misi ganxorcielebis Semaferxebeli 

yvela Sesagebeli,10 ris gamoc, erTi da imave procesis farglebSi 

ipoTekis sagnis realizaciisa da valdebulebiTi moTxovnis wardge-

nis SemTxvevaSi, es ukanaskneli ar dakmayofildeba rogorc dausabu-

Tebeli, pirveli moTxovna ki dakmayofildeba.11

valdebulebiTi moTxovnis ganxorcielebisaTvis 297 2-3 muxli ar 

moqmedebs maSinac ki, rodesac moTxovnis movale, amavdroulad, mi-

wis nakveTis mesakuTrea.12

2. cesia

297-e muxls mniSvneloba eniWeba, pirvel rigSi, ipoTekiT uzrun-

velyofili moTxovnis cesiisas (295).13 is moqmedebs aseve e.w. uzrun-

velyofiTi cesiisas, radgan am dros mxolod Sida urTierTobidan 

SezRuduli sruli uflebis gadacema xdeba.14 297-e muxli ar gamoiy-

eneba e. w. inkaso cesiisas. am SemTxvevaSi namdvili gadacemis garigeba 

sinamdvileSi ar aris nasurvebi, anu ufleba ekonomikurad `gamsx-

visebelTan~ rCeba.15

3. SesageblebiT dautvirTavi moTxovna

297 2-3 muxlis mixedviT, gamoricxuli unda iyos mesakuTris mier 

ara marto moTxovnis ararsebobaze, aramed 291 I muxliT gaTvaliswi-

8  amitomac arasworia ipoTekasTan erTad moTxovnis keTilsindisierad mopovebaze saubari 

_ Tbilisis saapelacio sasamarTlos 2012 wlis 17 aprilis # 2b/4449-11 gadawyvetileba 

da saqarTvelos uzenaesi sasamarTlos 2008 wlis 23 aprilis #as-803-1123-07 ganCineba.

9  RGZ 93, 237; Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1138, Rn. 6; Konzen, in Soergel BGB, 13. Aufl ., 
2001, § 1138, Rn. 5.

10 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1138, Rn. 5.
11  RGZ 49, 367; Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1138, Rn. 7; Konzen, in Soergel BGB, 13. Aufl ., 

2001, § 1138, Rn. 5.
12 RGZ 93, 237; RG JW 1934, 3055; Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1138, Rn. 7.
13  arasworia saapelacio da uzenaesi sasamarTlos msjeloba (Tbilisis saapelacio 

sasamarTlos 2012 wlis 17 aprilis # 2b/4449-11 gadawyvetileba; 2012 wlis 12 

ivlisis #as-893-839-2012 ganCineba da uzenaesi sasamarTlos 2008 wlis 23 aprilis 

#as-803-1123-07 ganCineba): `[297 II muxliT] dadgenili danawesi exeba ara marto axal 

kreditors, romelzec gadadis ipoTeka da moTxovna, aramed nebismieri ipoTekis 

uflebiT uzrunvelyofil kreditors~, Tu am kreditorSi Tavdapirvel viTomipoTekars 

gulisxmobs.

14 Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1138, Rn. 5; OLG Hamburg MDR 1953, 171.
15  RGZ 72, 379; Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1138, Rn. 5; Konzen, in Soergel BGB, 13. Aufl ., 

2001, § 1138 Rn. 11.
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nebul Sesageblebze miTiTeba. saboloo jamSi, cesioneris mier mopo-

vebuli samarTlebrivi pozicia metwilad gaufasurdeboda, Tu mesa-

kuTres ipoTekis mopovebasTan erTad SeeZleboda, daepirispirebina 

cesioneri-ipoTekarisaTvis moTxovnis naklidan warmomdgari Sesage-

blebi,16 romlebic arc reestridan da arc ipoTekis mowmobidan ar 

ikiTxeba.17 

es ar exeba cesiis Semdeg warmoSobili Sesageblebis wardgenas.18

IV. moTxovnagamoclili ipoTeka

amgvarad, 297-e muxli adgens e. w. `moTxovnagamoclili ipoTekis~ 

gadasvlis SemTxvevas, rodesac 295-e muxliT gamtkicebuli aqcesor-

ulobis principis sawinaaRmdegod, axali kreditori iZens ipoTekas, 

magram ara moTxovnas.19 am SemTxvevaSi erTmaneTs upirispirdeba, erTi 

mxriv, ipoTekis aqcesoruli buneba da, meore mxriv, sajaro reestris 

Canaweris utyuarobis mimarT axali kreditoris keTilsindisieri 

ndo ba.20 kanonmdebeli uars ambobs pirvelze da ixreba axali kredi-

toris keTilsindisierebis dacvisaken, rac gamarTlebulia, agreTve, 

ipoTekis brunvaunarianobis gamartivebis motiviT.21 

rogorc zemoT iqna aRniSnuli, 297-e muxli icavs axali kredi-

toris ndobas mxolod ipoTekis Sesaxeb reestris Canaweris mimarT. 

uzrunvelyofil moTxovnaze is ar vrceldeba.22 Tumca im SemTxveva-

Si, rodesac daTmobili moTxovna realurad arsebobs, magram sxvis 

xelSia, xdeba am moTxovnis gamonaklisis saxiT `xelidan gamocla~ da 

ipoTekaris mier misi aseve keTilsindisierad mopoveba (ix. mux. 295, 

me-12 veli).23 

16 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1138, Rn. 4, 17.
17 RGZ 78, 32; RGZ 81, 82; RGZ 91, 223; Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, § 1138, Rn. 2.5.
18 Lieder, iqve, Rn. 7.
19  iqve, Rn. 16; Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1138, Rn. 3; Bassenge, in Palandt BGB Kommentar, 

73. Aufl ., 2014, § 1018, Rn. 6. 
20 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1138, Rn. 2.
21 iqve, Rn. 3.
22 iqve, Rn. 2.
23  Baur/Stürner, Sachenrecht, 18. Aufl ., 2009, § 38 Rn. 28; Bassenge, in Palandt BGB Kommentar, 73. Aufl ., 2014, 

§ 1153, Rn. 2; Konzen, in Soergel BGB, 13. Aufl ., 2001, § 1138, Rn. 10; gansxvavebuli mosazrebisaTvis 

ix. Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1153, Rn. 17. 
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muxli 298. mesame piris uflebebi 

1. (amoRebulia _ 11.05.2007, #4744).

2. Tu piradi movale daakmayofilebs kreditors, ipoTeka masze gada-

dis im farglebSi, ra farglebSic mas SeuZlia mesakuTrisagan anazRau-

rebis moTxovna.

saqarTvelos 2002 wlis 28 dekembris kanoni #1902 _ ssm I, #4, 22.01.2003 w., mux. 20.

saqarTvelos 2007 wlis 11 maisis kanoni #4744 _ ssm I, #18, 22.05.2007 w., mux. 158.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

I. zogadi debulebebi ........................................................................ 545

II. gamoyenebis sfero ......................................................................... 545

III. winapirobebi .................................................................................. 546

1. piradi movale da mesakuTre sxvadasxva piria ..................... 546

2. dakmayofileba ......................................................................... 546

3. anazRaurebis moTxovna ........................................................... 547

4. moTxovnis uflebisa da valdebulebis Tavmoyra erTi

   piris xelSi .............................................................................. 547

IV. samarTlebrivi Sedegebi .............................................................. 547

1. ipoTekis gadasvla ................................................................... 547

2. reestris Canaweris Sesworeba ................................................ 548

I. zogadi debulebebi

298 II muxlis mizania im piradi movalis interesebis dacva, ro-

melic akmayofilebs kreditors da amiT warmoeSoba anazRaurebis 

moTxovna mesakuTris mimarT.1 es moTxovna gamomdinareobs movalesa 

da mesakuTres Soris arsebuli Sida urTierTobidan, romlis gaTva-

liswinebiTac movale ̀ sxvis~ valdebulebas asrulebs. amitom es unda 

gauTanabrdes im SemTxvevas, rodesac mesakuTre ipoTekiT datvirTu-

li sagnis gamoxsnis mizniT ixdis vals (292 II), an Tavdebi akmayofi-

lebs kreditors.2

298 II muxli imperatiulia. iseTi SeTanxmeba, romelic 298 II muxli-

sagan gansxvavebul Sedegebs gaiTvaliswinebda, baTilia.3 

II. gamoyenebis sfero

298 II muxli vrceldeba im SemTxvevebze, rodesac mesakuTre val-

debulia, gadauxados kreditors movalesTan dadebuli xelSekrule-

bidan gamomdinare, Tumca, amavdroulad, saxeze ar unda iyos mesa-

kuTresa da kreditors Soris valdebulebiTi urTierToba, romlis 

1 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1164, Rn. 1.
2 Lieder, in MüKo BGB, 7. Aufl ., 2017, BGB § 1164, Rn. 1.
3 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1164, Rn. 1.

1
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3
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7

safuZvelzec ipoTekars warmoeSoboda mesakuTris mimarT Sesrule-

bis moTxovnis ufleba. es  SemTxvevaa saxeze, magaliTad, maSin, ro-

desac movale da mesakuTre solidaruli movaleebi arian. am dros 

movaleze, romelic akmayofilebs kreditors, ipoTeka gadadis ara 

298 II muxlis, aramed 473 I, 207, 201, 295 2 muxlebis safuZvelze.4 

ZiriTadad, 298 II muxli gamoiyeneba maSin, rodesac movale-mesaku-

Tre mihyidis ipoTekiT datvirTul nivTs sxva pirs da es ukanaskneli 

nasyidobis fasis gadaxdis sanacvlod kisrulobs uzrunvelyofili 

moTxovnis dakmayofilebas.5 aseT dros, Tu kreditori ar moiwonebs 

valis gadakisrebas, mis winaSe pasuxs agebs nivTis Zveli mesakuTre 

(204), magram, Sida urTierTobidan gamomdinare, SemZens mainc aqvs 

valdebuleba movalis winaSe, daakmayofilos kreditori. Tu mova-

le Seasrulebs valdebulebas, maSin mas aqvs anazRaurebis moTxovnis 

ufleba nivTis axali mesakuTrisagan da am moTxovnis uzrunvelsayo-

fad masze gadadis ipoTeka 298 II muxlis Sesabamisad.

garda amisa, 298 II muxli moqmedebs maSin, rodesac kreditori moi-

wonebs uZravi nivTis SemZenze valis gadakisrebas da es ukanaskneli 

sakuTrebis registraciis dasrulebamde akmayofilebs ipoTekars. 

Tu amasobaSi gamsxvisebeli kvlav datvirTavs sakuTrebas sxva ufle-

biT, is mizani, rac hqonda SemZenis mier kreditoris dakmayofile-

bas, cuddeba. SemZens SeuZlia, wauyenos gamsxvisebels kondiqciuri 

moTxovna 977-e muxlis Sesabamisad da am moTxovnis uzrunvelsayo-

fad gamoiyenos ipoTeka.6

III. winapirobebi

1. piradi movale da mesakuTre sxvadasxva piria

298 II muxli gamoiyeneba maSin, rodesac mesakuTre da piradi mova-

le gansxvavebuli pirebi arian.7 es norma ar vrceldeba arc im SemTx-

vevaze, rodesac piradi movale uzrunvelyofili qonebis Tanamesa-

kuTrea.8

2. dakmayofileba

298 II muxlis Tanaxmad, ipoTeka gadadis pirad movaleze mxolod 

im SemTxvevaSi, Tu is daakmayofilebs kreditors. valdebuleba unda 

wydebodes srulad an nawilobriv. Tu is gadadis sxva pirze kanonis 

4 RGZ 65, 417; Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1164, Rn. 2; gansxvavebuli 

SexedulebisTvis ix. Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 93.

5 Lieder, in MüKo BGB, 7. Aufl ., 2017, BGB § 1164, Rn. 7.
6 iqve, Rn. 8.
7 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1164, Rn. 1.
8 Lieder, iqve, Rn. 4.
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ZaliT, 298 II muxli ar gamoiyeneba.9

dakmayofileba SeiZleba moxdes valdebulebis SewyvetisaTvis 

gaTvaliswinebuli nebismieri formiT (427-e da Semdgomi muxlebi),10 

maT Soris, valis patiebiT.11

ipoTekis mowmobis mflobeli an registrirebuli arakreditoris 

winaSe SesrulebiT movale ver SeiZens ipoTekas, radganac sajaro 

reestris Canawerisadmi (an mowmobis flobiT ganpirobebuli) ndoba 

daculia mxolod ipoTekiT datvirTuli sagnis gamoxsnis SemTxveva-

Si.12 isaxavs ra movale miznad mxolod valis dafarvas, misi ndoba 

kreditoris legitimaciasTan dakavSirebiT daculi ar aris da masze 

ipoTeka ar gadava. 

3. anazRaurebis moTxovna

kreditoris dakmayofilebis Semdeg pirad movales unda warmoe-

Sobodes anazRaurebis moTxovnis ufleba mesakuTris mimarT. samarT-

lebriv safuZvels mniSvneloba ar aqvs.13 Tu movales moTxovna war-

moeSva wina mesakuTris mimarT, ipoTeka nivTs mainc mihyveba.14

4. moTxovnis uflebisa da valdebulebis Tavmoyra erTi piris xelSi

movaleze ipoTeka unda gadavides konfuziis SemTxvevaSic _ ro-

desac valdebuleba wydeba moTxovnis uflebisa da valdebulebis 

erTi piris xelSi gaerTianebiT, 452-e muxlis Sesabamisad. konfuzia 

saxezea, magaliTad, im SemTxvevaSi, rodesac movale kreditoris er-

TaderTi memkvidre aRmoCndeba. am dros movales, Cveulebriv, eqneba 

kondiqciuri moTxovnis ufleba mesakuTris mimarT.15

IV. samarTlebrivi Sedegebi

1. ipoTekis gadasvla

298 II muxlis mixedviT, pirad movaleze gadadis ipoTeka, romel-

sac is iyenebs mesakuTris mimarT arsebuli anazRaurebis moTxov-

nis uzrunvelsayofad. am SemTxvevaSi xdeba moTxovnis kanonismieri 

Canacvleba.16 Canacvlebis Sedegad Zvel moTxovnasTan dakavSirebiT 

9 RGZ 143, 284 mwN; KGJ 50, 209.
10 Lieder, in MüKo BGB, 7. Aufl ., 2017, BGB § 1164, Rn. 5.
11 Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1164, Rn. 3.
12 Lieder, iqve, Rn. 6.
13 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1164, Rn. 4.
14 RGZ 89, 79 f.
15 BGH NJW 1962, 1051.
16 RGZ 81, 71; 129, 30; 131, 157.

8
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warmoSobili samarTlebrivi urTierTobebi, magaliTad, iZulebiTi 

aRsruleba an auqcioni wydeba.17

ipoTekis moculoba Semofarglulia mesakuTris mimarT arsebuli 

anazRaurebis moTxovniT.18 is vrceldeba agreTve damatebiTi Sesru-

lebisa da sxva xarjebis dafarvis Sedegad warmomdgar moTxovnis 

uflebaze.19

rodesac piradi movale kreditors mxolod nawilobriv akmay-

ofilebs, masze ipoTeka gadadis mxolod im wilis Sesabamisad, ra 

farglebSic daakmayofila man kreditori.20 kreditoris ipoTekas 

eniWeba upiratesoba piradi movalis ipoTekasTan SedarebT.21

2. reestris Canaweris Sesworeba

298 II muxliT gaTvaliswinebul SemTxvevebSi ipoTekiT uzrunvelyo-

fili moTxovnisa da kreditoris cvlilebis gamo reestrSi arsebuli 

Canaweri ipoTekis Sesaxeb xdeba araswori.22 CasworebisaTvis saWiroa 

mesakuTris mier valis aRiareba da Tanxmoba movalis sasargeblod 

ipoTekis dasadgenad, radganac movale mis nacvlad iZens ipoTekas.23 

aseTi Tanxmoba ar iqneboda saWiro, Tu piradi movale daamtkicebda, 

rom man daakmayofila kreditori da waradgenda Sesabamis sabuTs, 

riTac ipoTekis (mesakuTris winaSe arsebuli anazRaurebis moTxov-

nis) moculoba iqneboda dadasturebuli.24 aseTi dokumentis wardge-

na, rogorc wesi, SeuZlebelia. verc kreditori daexmareba movales, 

radganac, erTi mxriv, misi gancxadeba ar aris sakmarisi mesakuTris 

sazianod Canaweris Sesacvlelad da, meore mxriv, mas ar aqvs infor-

macia mesakuTresa da pirad movales Soris arsebul Sida urTierTo-

baze.25 Sesabamisad, yofil movales am SemTxvevaSi erTaderTi gamo-

savali rCeba _ uCivlos mesakuTres da mosTxovos valis aRiareba da 

Tanxmobis gacema mis sasargeblod ipoTekis registraciisaTvis.

17 Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1164, Rn. 29 f.
18 Wilhelm, Sachenrecht, 4. Aufl ., 2010, Rn. 1674.
19 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1164, Rn. 5.
20zoiZe, qarTuli sanivTo samarTali, 2003, gv. 346.

21 Rohe, iqve, Rn. 6.
22 Lieder, in MüKo BGB, 7. Aufl ., 2017, BGB § 1164, Rn. 18.
23 Wolfsteiner, iqve, Rn. 23.
24 Lieder, in MüKo BGB, 7. Aufl ., 2017, BGB § 1164, Rn. 18.
25 iqve.
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muxli 299. kreditoris uari moTxovnaze an ipoTekaze

1. Tu mesakuTre ar aris piradi movale da kreditori uars ambobs 

moTxovnaze an ipoTekaze, mesakuTre xdeba ipoTekari. uars iuridiuli 

Zala aqvs maSin, rodesac igi registrirebulia sajaro reestrSi.

2. Tu kreditori uars ambobs ipoTekaze, magram ara moTxovnaze, maSin 

piradi movale mainc Tavisufali iqneba, Tu mas Tavis mxriv ipoTekidan 

anazRaurebis miReba SeeZlo.

3. Tu mesakuTres aqvs Secilebis ufleba, romliTac gamoiricxe-

ba ipoTekis xangrZlivad gamoyeneba, maSin mas SeuZlia, kreditors 

mosTxovos, uari Tqvas ipoTekaze.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

I. zogadi debulebebi ........................................................................ 549

II. ipoTekasa da moTxovnaze uaris Tqma .......................................... 550

1. gamijvna .................................................................................... 550

a) uari ipoTekaze .................................................................... 550

b) uari moTxovnaze ................................................................. 550

2. uaris winapirobebi .................................................................. 551

a) normis gamoyenebis sfero .................................................. 551

b) nebis gamovlena ................................................................... 551

g) registracia ......................................................................... 551

d) mesame pirTa Tanxmoba ........................................................ 552

3. samarTlebrivi Sedegebi ......................................................... 552

4. nawilobriv uaris Tqma ........................................................... 553

III. movalis ganTavisufleba valdebulebisagan, 299 II ................... 553

IV. uaris moTxovnis ufleba ............................................................ 554

1. Sesageblebi .............................................................................. 554

2. keTilsindisieri SemZenis dacva ............................................ 554

3. moTxovnis gadasvla axal mesakuTreze................................. 555

4. moTxovnis ganxorcieleba ...................................................... 555

a) moTxovnis wayeneba .............................................................. 555

b) xandazmuloba ...................................................................... 555

I. zogadi debulebebi

299 I muxli ganamtkicebs kreditoris (ipoTekaris) uflebas, uari 

Tqvas moTxovnaze an/da ipoTekaze, ra drosac ipoTeka mesakuTreze 

gadadis ara 288 muxlis safuZvelze, aramed specialuri 299 I muxlis 

mixedviT. 

299 II muxli Sinaarsobrivad axlos dgas 298 II muxlTan,1 radgan 

icavs im movalis interesebs, romelic ar aris mesakuTre da kre-

1 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1165, Rn. 1.

1
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ditoris mier ipoTekaze uaris TqmiT kargavs anazRaurebis miRebis 

SesaZleblobas. 299 II muxlis sanivTosamarTlebrivi Sinaarsi impera-

tiulia, Tumca SesaZlebelia valdebulebiTsamarTlebrivi Sedegebis 

garigebis ZaliT modificireba.2 

299 III muxli emsaxureba mesakuTris interesebis dacvas. is qmnis 

samarTlebriv safuZvels mesakuTris iseTi sanivTosamarTlebrivi 

tvirTisagan ganTavisuflebisaTvis, romelic ar aris ganxorciele-

badi.3

II. ipoTekasa da moTxovnaze uaris Tqma, 299 I

1. gamijvna

a) uari ipoTekaze

kreditors aqvs ufleba, SeinarCunos moTxovna da uari mxolod 

mis uzrunvelyofis saSualebaze Tqvas.

ipoTekaze uaris Tqma gansxvavdeba ipoTekis uflebis 184-e muxlis 

Sesabamisad mitovebisagan (dereliqcia), rodesac ipoTeka saerTod 

wyvets arsebobas. marTalia, ipoTekaris gadmosaxedidan es ori al-

ternativa erTi da imave Sedegis momtania, magram maTi gansxvaveba 

mniSvnelovania mesakuTrisaTvis.4 gadamwyvetia mxareTa nebis gamo-

vlenis ganmarteba, rac mimRebis horizontidan unda moxdes. Tu 

mxareebs surT, rom sanivTo uflebam ganagrZos arseboba mas Semdeg, 

rac kreditori dakargavs mas, saxezea uari ipoTekaze,5 xolo, Tu is 

saerTod unda Sewydes _ mitoveba.6 

mitovebas, gansxvavebiT uarisagan, registraciisaTvis sWirdeba 

mesakuTris Tanxmoba,7 radganac is kargavs ipoTekis SeZenis SesaZleb-

lobas. mesakuTris mier gamoxatuli Tanxmobis Sinaarsi unda dadgin-

des nebis gamoxatvis ganmartebis meSveobiT.8

b) uari moTxovnaze

ipoTekis aqcesoruli bunebidan gamomdinare, moTxovnaze uaris 

TqmiT kreditori kargavs ipoTekasac. am SemTxvevaSic ipoTeka gada-

dis mesakuTreze aseve 299 I muxlis mixedviT, Tu saxeze ar aris 298 II 

muxliT gaTvaliswinebuli SemTxveva.9

2 Bassenge, in Palandt BGB Kommentar, 75. Aufl . 2016, § 1165, Rn. 1.
3 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1169, Rn. 1.
4 Wilhelm, Sachenrecht, 4. Aufl ., 2010, S. 245, sqolio 1044.

5 OLG Hamm FGPrax 1998, 208.
6 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1168, Rn. 4.
7 iqve, Rn. 5.
8 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1168, Rn. 2.
9 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1168, Rn. 6.
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2. uaris winapirobebi

a) normis gamoyenebis sfero

muxlis dispoziciis mixedviT, is vrceldeba mxolod im SemTx-

vevaze, rodesac piradi movale da mesakuTre sxvadasxva piria. maTi 

identurobis SemTxvevaSi SesaZlebelia ipoTekis 288-e muxlis safuZ-

velze (saWiroebisas, analogiiT) SeZena. Tavad 299 I muxlis analo-

giiT gamoyeneba dauSvebelia, radganac aseTi SezRudva ar yofila 

kanonmdeblis mxridan SemTxveviTi. swored es iyo misi neba 2007 wels 

am muxlSi cvlilebis Setanisas, Tumca calke sakiTxia am cvlilebis 

mizanSewoniloba. 

b) nebis gamovlena

uaris Tqma calmxriv miRebasavaldebulo nebis gamovlenaa.10 

is SesaZlebelia mesakuTris an sajaro reestris winaSe, Tumca ar 

unda moxdes am nebis gamovlenis aRreva reestrisaTvis wardgenil 

ganacxadSi. nebis gamovlenaze uflebamosili piria namdvili kredi-

tori.11 Tumca registrirebuli arakreditoris mier ipoTekaze ua-

ris Tqmisas moqmedebs reestris sisworis prezumfcia da mesakuT-

ris ndoba daculia.12 rodesac uari gacxadebulia registrirebuli 

aramesakuTris mimarT, ipoTeka gadadis namdvil mesakuTreze.13 re-

gistrirebul aramesakuTres ar SeuZlia moiTxovos ipoTekis SeZena 

sakuTari statusis Sesaxeb Canaweris ndobis argumentiT.

Tu ipoTeka ekuTvniT solidarul kreditorebs, mesakuTreze is 

gadadis maTi erToblivi uaris Semdeg.14

materialursamarTlebrivi TvalsazrisiT, nebis gamovlena ar aris 

formasavaldebulo. magram procedurulad, radganac aseTi uari 

mxolod registraciis Semdeg iZens samarTlebriv Zalas, werilobiTi 

forma mainc saWiroa.

g) registracia

299 I muxlis mixedviT gaTvaliswinebuli registraciis valde-

buleba konstitutiuri mniSvnelobisaa.15 registraciis momentamde 

Sesabamisi ufleba rCeba ZalaSi.16 uaris registraciis gancxadebiT 

reestrs SesaZloa mimarTos rogorc ipoTekarma, ise mesakuTrem.17 

10 OLG Celle WM 1985, 1113.
11 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1168, Rn. 3.
12 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1168, Rn. 2; Wolfsteiner, in Staudinger BGB, 16. 
Aufl ., 2015, § 1168, Rn. 28 f.
13 BGH Rpfl eger 1988, 495.
14 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1168, Rn. 22.
15 BGH NJW 1963, 2320; BGH Rpfl eger 1988, 496; BayObLG JW-RR 1999, 507.
16 saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 dekembris gadawyvetileba #as-737-

699-2015(b).

17 Lieder, iqve, § 1168, Rn. 14.

7
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sabaraTe ipoTekis SemTxvevaSi saWiroa, agreTve, ipoTekis mowmobis 

wardgena.18

registraciisas araa aucilebeli damatebiT miTiTeba, rom ipo-

Teka gadadis mesakuTreze,19 radganac Canaweri `uari Tqva~ (da ara 

`miatova~) swored imas gulisxmobs, rom ipoTeka ar gauqmebula da is 

mesakuTreze gadavida.

d) mesame pirTa Tanxmoba

ipoTekaze uariT masze arsebuli mesame pirTa uflebebi ar wyvets 

arsebobas, aramed gadadis sxva pirze. amitom im mesame pirTa Tanxmo-

ba, romelTac aqvT uflebebi ipoTekaze, ar unda iyos saWiro _ isini 

mihyvebian ipoTekas.

3. samarTlebrivi Sedegebi

ipoTekaze uaris Tqmis SemTxvevaSi es sanivTo ufleba gadadis mes-

akuTreze, ra drosac narCundeba misi rigiToba.20 amave Sedegs iwvevs 

moTxovnaze uaris Tqmac, im gansxvavebiT, rom am SemTxvevaSi moTxov-

na wyvets arsebobas. es ar ewinaaRmdegeba 295-e muxlis daTqmas, rom-

lis mixedviTac, ipoTeka da moTxovna mxolod erToblivad SeiZle-

ba gadaeces sxva pirs. 295-e muxliT ganmtkicebuli aqcesorulobis 

principi exeba SemTxvevas, rodesac ufleba gadadis erTi kredito-

ridan meoreze, ra drosac gamoricxulia maTi erTmaneTisagan daSo-

reba. amis sapirispirod ipoTekis gardaqmna mesakuTris ipoTekad 299 

I muxlis mixedviT aris dasaSvebi gamonaklisi misi aqcesoruli bu-

nebidan.21

4. nawilobriv uaris Tqma

rodesac ipoTekari ipoTekaze ambobs uars da ara moTxovnaze, mas 

SeuZlia, gaakeTos es nawilobriv.22 mesakuTreze ipoTeka gadadis mxo-

lod am nawilSi. aseT dros gancxadebaSi unda mieTiTos mis nebis 

gamovlenasa da imaze, Tu ra moculobiT ambobs is uars ipoTekaze. 

kreditorTan darCenil ipoTekas aqvs upiratesi rangi mesakuTreze 

gadasulTan SedarebiT.23

18 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1168, Rn. 14.
19 iqve.
20 Wieling, Sachenrecht, 1992, § 30 1 a.
21 Lieder, iqve, Rn. 19.
22 iqve, Rn. 24 ff .
23 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1168, Rn. 7.

12
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III. movalis gaTavisufleba valdebulebisagan, 299 II

Tu kreditori mxolod ipoTekaze ambobs uars, es, Cveulebriv, 

ar aTavisuflebs movales valdebulebisagan. 299 II muxli awesrigebs 

gamonakliss am wesisagan. movale Tavisufldeba nakisri valdebule-

bisagan, Tu kreditoris mier ipoTekaze uaris Tqmis gamo is kargavs 

298 II muxlis mixedviT (ix. magaliTisaTvis mux. 298, me-4 da momdev-

no veli) ipoTekis sagnis realizaciiT dakmayofilebis SesaZleblo-

bas. amgvarad, norma moqmedebs im SemTxvevaSi, rodesac saxezea 298 

II muxlis winapirobebi,24 magram kreditoris uari ipoTekaze (299 I) 
movales akargvinebs mesakuTris mimarT sakuTari moTxovnis uzrun-

velsayofad ipoTekis mopovebis Sanss am danawesis mixedviT. kredi-

toris ganzraxvas mniSvneloba ar eniWeba.25 Tu dakmayofileba manam-

dec SeuZlebeli iyo, 299 II muxli ar gamoiyeneba.26

299 II muxlis mixedviT gaTavisuflebis miuxedavad, movalis mier 

valdebulebis Sesrulebis SemTxvevaSi, mas SeuZlia Sesrulebis kond-

icireba usafuZvlo gamdidrebis samarTlis danawesebis mixedviT.27 

299 II muxlis Sesabamisad, moTxovna qarwyldeba kanonis safuZ-

velze.28 normis sityvasityviTi gagebis Tanaxmad, uzrunvelyofili 

moTxovnis movalis sasargeblod nawilobrivi Semcireba SesaZlebeli 

ar unda iyos _ ipoTekidan anazRaurebis miRebis dakargvis SemTxveva-

Si movale Tavisufldeba (mTliani) valdebulebisagan. Tumca normis 

teleologiuri ganmartebiT, gamarTlebulad unda iqnes miCneuli, 

anazRaurebis moTxovnis uflebis nawilobriv dakargvis SemTxvevaSi 

(magaliTad, rodesac kreditori nawilobriv ambobs ipoTekaze uars), 

movalis valdebulebis ara gauqmeba, aramed Sesabamisad Semcireba. 

normis mizania dakarguli anazRaurebis uflebis kompensacia da ami-

tom saxelmZRvanelod swored Semcirebuli moculobaa gamosayene-

beli.

muxlis analogiiT gamoyeneba SesaZlebelia, rodesac kreditori 

araTu uars ambobs ipoTekaze, aramed miatovebs mas (184), an Caanac-

vlebs uzrunvelyofil moTxovnas sxva moTxovniT (286 III).29 aseT 

dros, ekonomikuri TvalsazrisiT, movalisaTvis igive Sedegi dgeba, 

rac uaris Tqmisas, Sesabamisad, mas unda hqondes dacvis igive meqa-

nizmi.

24 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1165, Rn. 1.
25 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1165, Rn. 2.
26 Lieder, iqve, Rn. 16.
27 Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1165, Rn. 12.
28 Lieder, iqve, Rn. 14.
29 Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1165, Rn. 5.

16
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22

23

24

IV. uaris moTxovnis ufleba, 299 III

rodesac Sesageblis arsebobis gamo kreditors ar SeuZlia ga-

moiyenos ipoTeka, misTvis am sanivTo uflebas aRar aqvs ekonomikuri 

Rirebuleba. Sesabamisad, gamarTlebulia mesakuTris moTxovna, gau-

qmdes ipoTeka da gamoTavisufldes uflebis Sesabamisi rigi.30

1. Sesageblebi

299 III muxli gamoiyeneba im SemTxvevaSi, rodesac mesakuTres aqvs 

iseTi Sesagebeli, romelic xangrZlivad gamoricxavs mesakuTris 

moTxovnis ganxorcielebas. 299 III muxli moicavs 291 I muxliT gaTva-

liswinebul yvela Sesagebels, Tu isini akmayofileben mis winapiro-

bas _ xangrZlivi drois ganmavlobaSi gamoricxaven ipoTekis gamoye-

nebas.31 

299 III muxli ar exeba uzrunvelyofili moTxovnis gamaqarwylebel 

Sesageblebs, radganac am dros 288-e muxli gamoiyeneba.32

rogorc wesi, 299 III muxliT gaTvaliswinebuli Sesagebeli _ esaa 

usafuZvlo gamdidrebis Sesagebeli, rodesac am sanivTo uflebis mo-

poveba usafuZvlo gamdidrebas gulisxmobs33 (uzrunvelyofs, maga-

liTad, usafuZvlo valis aRiarebas). amis sapirispirod, moTxovnis 

arwarmoSobis SemTxvevaSi gamoiyeneba 288-e muxli. 299 III muxlze 

dayrdnobiT mesakuTres SeuZlia, moiTxovos uari ipoTekaze, aseve, 

im SemTxvevaSic, rodesac ipoTeka iZulebiT34 an deliqtis35 safuZ-

velze daido. garda amisa, es danawesi gamoiyeneba im SemTxvevaSi, ro-

desac mesakuTres aqvs gasvlis an fasis Semcirebis Sesagebeli (492),36 

Tu ipoTekiT nasyidobis fasis moTxovna iyo uzrunvelyofili.

2. keTilsindisieri SemZenis dacva

ipoTekis im keTilsindisieri SemZenis winaaRmdeg, romelic endoba 

reestris Canawers Sesageblebisagan Tavisufali uflebis SeZenasTan 

dakavSirebiT, 299 III muxli ar gamoiyeneba.37

30 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1169, Rn. 1.
31  mesakuTris SesageblebTan dakavSirebiT ix. Wanturia, kreditis uzrunvelyofis 

samarTali, 2012, gv. 85 da Semdg.; agreTve, 291-e muxlis koment.

32 Lieder, iqve, Rn. 3.
33 iqve.
34 OLG Hamm MDR 1977, 668.
35 iqve
36 RGZ 71, 14.
37 Lieder, iqve, Rn. 6.

20
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3. moTxovnis gadasvla axal mesakuTreze

ipoTekiT datvirTuli nivTis gasxvisebisas SemZenze 299 III muxliT 

gaTvaliswinebuli moTxovnis ufleba ar gadadis. es ufleba aris 

miznobrivi damxmare sanivTo moTxovna,38 romelic mesakuTris piro-

vnebazea mibmuli da misi gadacema sxva pirisaTvis gamoricxulia.39 

axal mesakuTres igi mxolod damoukideblad SeiZleba warmoeSvas.

4. moTxovnis ganxorcieleba

a) moTxovnis wayeneba

mesakuTres SeuZlia, sasamarTlos ZaliT moiTxovos 299 III muxliT 

gaTvaliswinebuli uflebis realizacia, ipoTekaris mier ipoTeka-

ze uaris nebayoflobiT ganucxadeblobis SemTxvevaSi.40 mesakuTres 

SeuZlia, moiTxovos ipoTekarisgan uaris Tqma ipoTekaze,41 an ufle-

bis mitoveba (184) da misi reestridan amoSlaze Tanxmobis gacxadeba.42 

b) xandazmuloba

299 III muxliT gaTvaliswinebul moTxovnis uflebaze xandazmu-

lobis vada ar vrceldeba,43 radganac es winaaRmdegobaSi movidoda 

Tavad am normis mizanTan. xandazmulobis vadis amowurvis Semdeg 

SeuZlebeli iqneboda nivTis ganuxorcielebeli ipoTekisagan gant-

virTva,44 maSin, rodesac es norma swored am mizans emsaxureba _ daic-

vas mesakuTre SesagebliT datvirTuli ipoTekis gamo sakuTrebiT 

sargeblobaSi xelSeSlisagan.45

38 Lieder, in Beck OK BGB, 42. Aufl ., 2017, § 399, Rn. 43.
39 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1169, Rn. 8.
40 iqve, Rn. 9.
41 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1169, Rn. 4.
42 RGZ 91, 226.
43 Bassenge, in Palandt BGB Kommentar, 75. Aufl ., 2016, § 1165, Rn. 2.
44 Lieder, iqve, Rn. 11.
45 Rohe, iqve, Rn. 1.
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muxli 300. ipoTekiT datvirTuli uZravi nivTis gadasvla kreditoris 

(ipoTekaris) sakuTrebaSi

1. Tu ipoTekiT datvirTuli uZravi nivTis mesakuTre gaaWianurebs 

ipoTekiT uzrunvelyofili moTxovnis dakmayofilebas, ipoTekiT dat-

virTuli uZravi nivTi SeiZleba gadavides kreditoris (ipoTekaris) sa-

kuTrebaSi, Tuki kreditori (ipoTekari) da ipoTekiT datvirTuli uZ-

ravi nivTis mesakuTre amis Taobaze erToblivi gancxadebiT mimarTaven 

maregistrirebel organos.

2. ipoTekiT datvirTuli uZravi nivTis kreditoris (ipoTekaris) sa-

kuTrebaSi gadasvlisas ipoTekiT uzrunvelyofili moTxovna dakmayo-

filebulad iTvleba im SemTxvevaSic, rodesac ipoTekiT datvirTuli 

uZravi nivTis Rirebuleba mTlianad ar faravs am moTxovnis odenobas, 

Tu kanoniT an mxareTa SeTanxmebiT sxva ram ar aris dadgenili.

3. Tu ipoTekiT datvirTuli uZravi nivTis mesakuTre gaaWianurebs 

ipoTekiT uzrunvelyofili moTxovnis dakmayofilebas da ipoTekiT 

datvirTuli uZravi nivTi ar gadava kreditoris (ipoTekaris) sakuTre-

baSi am muxlis pirveli nawilis Sesabamisad, notariusi gascems saaRs-

rulebo furcels, Tu amis Taobaze arsebobs mxareTa SeTanxmeba da no-

tariusma sanotaro aqtSi werilobiT ganmarta saaRsrulebo furclis 

gacemis samarTlebrivi Sedegebi. notariusis mier gacemuli saaRs-

rulebo furclis safuZvelze iZulebiTi aRsruleba ganxorcieldeba 

`saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos kanonis Sesabamisad.

saqarTvelos 2000 wlis 5 dekembris kanoni #638 _ ssm I, #48, 16.12.2000 w., mux. 138.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

saqarTvelos 2009 wlis 4 dekembris kanoni #2284 _ ssm I, #45, 21.12.2009 w., mux. 329.

saqarTvelos 2013 wlis 25 dekembris kanoni #1864 _ vebgverdi, 30.12.2013 w.
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1

2

3

4

5

I. zogadi debulebebi

e.w. lex commissoria, anu daTqma, romlis mixedviTac, ipoTekiT (an 

giravnobiT) datvirTuli sagani uzrunvelyofili moTxovnis Seus-

ruleblobis SemTxvevaSi unda gadavides ipoTekaris (mogiravnis) 

sakuTrebaSi, zogadad ukugdebulia mesakuTris gayvlefis riskis 

gamo, romelsac is sakuTar TavSi Seicavs.1 amgvari daTqma miCneu-

lia sanivTo uzrunvelyofis saSualebebis samarTlebriv bunebasTan 

SeuTavseblad,2 rasac qarTvelma kanonmdebelma giravnobis samarT-

lis reformisas arasakmarisad gauwia angariSi (ix. mux. 2601, me-2 da 

momdevno velebi).

giravnobisagan gansxvavebiT, lex commissoria ipoTekis uflebis 

SemTxvevaSi Tvisebrivad gansxvavebulad aris mowesrigebuli. 300 I 

gamoricxavs mis SeTanxmebas ipoTekis xelSekrulebaSi (ix. qvemoT).3 

am akrZalvis gverdis avla ar unda moxdes arc xelSekrulebaSi raime 

sxva daTqmis gaTvaliswinebiT, romelic Tavisi arsiT misi tolfasi 

iqneboda. Sesabamisad, dauSvebelia, magaliTad, sakuTrebis piroba-

debuli gadacema (uzrunvelyofili valdebulebis Seusruleblobis 

pirobiT)4 an ipoTekis sanivTo Sinaarsis nawilad mesakuTris val-

debulebis gaTvaliswineba, ipoTekis vadamosulobisas gadasces ipo-

Tekars sakuTreba.5 es ukanaskneli iqneboda ipoTekis uflebis imper-

atiuli Sinaarsis dauSvebeli modificireba. baTilia aseve sajaro 

reestrSi misamarT gancxadebaze xelmoweris winaswari delegireba.6

me-300 muxli exeba rogorc SemTxvevas, rodesac mesakuTre da mo-

vale erTi da igive piria, aseve im SemTxvevasac, rodesac isini sxva-

dasxva pirebi arian.

II. `gaWianurebamde~ sakuTrebaSi gadasvlis

SeTanxmebis akrZalva

ipoTekiT datvirTuli sagnis ipoTekaris sakuTrebaSi gadasvlaze 

mxareebi SeiZleba SeTanxmdnen mxolod uzrunvelyofili moTxovnis 

Sesrulebis `gaWianurebis~ Semdeg, rac saxezea mesakuTris mier Ses-

rulebis vadis gadacilebisas (ix. qvemoT).7 

ipoTekis vadamosulobamde sakuTrebaSi gadasvliT dakmayofi-

1  MoƟ ve zu dem Entwurfe eines bürgerlichen Gesetzbuches für das deutsche Reich III, Berlin, 1896, S. 680; 
istoriul perspeqtivaSi ix.Verhagen, Die Vereinbarung des Pfandverfalls im ius commune, ZEuP 2011, 
S. 109.

2 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1149, Rn. 1.
3 Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1149, Rn. 1.
4 Lieder, iqve, Rn. 2.
5 iqve.
6  saqarTvelos uzenaesi sasamarTlos 2010 wlis 25 maisis #as-1283-1538-09 gadawyvetileba; 

Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 102.

7 BGH NJW 1995, 2635;Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1149, Rn. 1.
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lebis daTqmis SeTanxmebisas movale (an aramovale) mesakuTres jer 

kidev imedi aqvs, rom valis dafarva moxdeba droulad da datvirTu-

li sagnis kreditoris sakuTrebaSi gadasvlamde saqme ar miva. es ime-

di, romelic SeiZleba gadametebuli Tavdajerebulobis (an movalis 

ndobis) Sedegi iyos, ubiZgebs mas obieqturad arafriT gamarTle-

buli nabijisaken. sxvagvaradaa saqme uzrunvelyofili moTxovnis 

Seusruleblobisa da ipoTekis vadamosulobis momentis dadgomisas. 

am SemTxvevaSi mesakuTre ukve realurad dgas datvirTuli sagnis 

dakargvis riskis winaSe da aRar iqneba Tanaxma, sakuTrebaSi gadasces 

ipoTekars nivTi, romlis Rirebulebac bevrad aRemateba moTxovnis 

Rirebulebas.

1. sakuTrebaSi gadasvlis daTqmis aranamdviloba

300 I muxlidan ukudaskvniT gamomdinareobs, rom `gaWianurebamde~ 

SeTanxmebuli ipoTekis sagnis sakuTrebaSi gadacemis valdebuleba 

aranamdvilia. amgvari SeTanxmeba aranamdvilia im SemTxvevaSic, ro-

desac kreditori kisrulobs sagnis Rirebulebasa da moTxovnis 

odenobas Soris gansxvavebis kompensaciis valdebulebas.8 igive wesi 

moqmedebs ipoTekis vadamosulobisas kreditoris sasargeblod mxo-

lod valdebulebiTi Sesyidvis uflebis9 SeTanxmebis SemTxvevaSic.10

2. gamonaklisebi

sakuTrebaSi gadacemis SeTanxmeba aranamdvilia mxolod maSin, ro-

desac is emsaxureba kreditoris dakmayofilebas uzrunvelyofili 

valdebulebis Seusruleblobis SemTxvevaSi,11 anu rodesac is anac-

vlebs ipoTekis sagnis 301-e muxliT gaTvaliswinebul realizaciis 

formebs am sagnis pirdapir ipoTekaris sakuTrebaSi gadacemiT.12

amgvari SeTanxmeba ar aris aranamdvili, Tu is ar emsaxureba uz-

runvelyofili moTxovnis gamo kreditoris dakmayofilebas, magali-

Tad, maSin, rodesac mxareebi aTanxmeben gamyidvelis gasvlis uflebas 

nasyidobis fasis gadauxdelobis SemTxvevaSi, romlis uzrunvel-

sayofadac ipoTekiT iyo datvirTuli nasyidobis sagani.13 am dros 

dgeba 300 I muxliT gaTvaliswinebuli SemTxvevis identuri Sedegi _ 

uzrunvelyofili moTxovnis Seusruleblobisas kreditors ipoTe-

kis sagani gadaecema (ukan) sakuTrebaSi, Tumca sakuTrebaSi gadacema 

8 BGH NJW 1995, 2635.
9  SeTanxmeba, romelic ipoTekars uflebas aniWebs, calmxrivi nebis gamoxatviT dados 

nasyidoba, romlis Sinaarsic am Sesyidvis uflebis mimniWebel SeTanxmebaSia gawerili.

10 Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1149, Rn. 7.
11 RGZ 92, 101; RGZ 130, 227; Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1149, Rn. 9.
12 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1149, Rn. 6.
13 iqve, Rn. 7.
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gasvlis Tanmdevi Sedegia da ara ipoTekaris dakmayofilebis for-

ma. 300 I muxlidan ukudaskvniT gamomdinare akrZalva am SemTxvevaSi 

darRveuli ar aris.14

aranamdviloba saxeze ar aris im SemTxvevaSi, rodesac sakuTrebaSi 

gadacemis valdebulebis SeTanxmeba mibmuli ar aris mesakuTris mier 

ipoTekis vadamosulobisas uzrunvelyofili moTxovnis Seusruleb-

lobasTan, aramed SeTanxmebulia misgan damoukideblad. Tumca am 

SemTxvevaSi gadamwyvetia SeTanxmebis ara sityvasityviTi ganmarteba, 

aramed misi ekonomikuri mizani.15 Cveulebriv, unda moqmedebdes var-

audi imisa, rom ipoTekis dadgenis xelSekrulebasTan Tanadroulad 

SeTanxmebuli sakuTrebaSi gadacemis valdebuleba swored moTxovnis 

uzrunvelyofis mizans emsaxureba.16 

3. kreditoris dakmayofilebis gansxvavebuli formis SeTanxmebis 

dauSvebloba

garda zemoT xsenebulisa, aranamdvilia SeTanxmeba, romliTac 

mxareebi iTvaliswineben ipoTekaris dakmayofilebis 301-e muxlisgan 

gansxvavebul wess. ix. mux. 301, me-12 veli. 

III. `gaWianurebis~ Semdeg sakuTrebaSi 

gadasvlis SeTanxmeba, 300 I

sakuTrebaSi gadacemis SeTanxmeba 300 I muxlis mixedviT dasaSvebia 

mxolod mesakuTris mier uzrunvelyofili moTxovnis, _ romlis Ses-

rulebis uflebac mas miniWebuli aqvs 292 I muxlis mixedviT, maSinac 

ki, rodesac is ar aris ipoTekaris piradi movale, _ Sesrulebis ga-

Wianurebis SemTxvevaSi.

1. `gaWianureba~, anu vadis gadacileba

gaWianureba, romelic ar aris Sesrulebis samarTlis teqnikuri 

termini, unda gavigoT Sesrulebis vadis gadacilebis (me-400 da mom-

devno muxlebi) sinonimad, Tu mesakuTre, amavdroulad, piradi mova-

lea, xolo Tu aramovale mesakuTres exeba saqme, mas Seeracxeba 300 I 

muxlis movalis mier vadis gadacileba.17 

gaWianurebisaTvis aucilebelia:

a) pirvel rigSi, kreditoris namdvili da ganxorcielebadi moTxo-

vnis arseboba. amgvarad, moTxovna ar unda iyos SesagebliT dat-

virTuli. Tu kreditoris uflebas upirispirdeba mesakuTris Ses-

14 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1149, Rn. 8.
15 RGZ 92, 105; Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1149, Rn. 10.
16 Sdr. Lieder, in MüKo BGB, 7., Aufl ., 2017, § 1149, Rn. 8.
17  Sdr. Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 98, 115 da Semdg.; SoTaZe, 

ipoTeka rogorc sabanko kreditis uzrunvelyofis saSualeba, 2012, gv. 248.

9
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agebeli 291-e muxlis mixedviT, is ver iqneba vadagadacilebuli; Tu 

saqme exeba iseT Sesagebels, romelic materialursamarTlebrivad 

mxolod misi wardgenis SemTxvevaSi aridebs Tavidan movales vadis 

gadacilebas, maSin aucilebelia misi wardgena.18

b) garda amisa, ipoTekiT uzrunvelyofili moTxovna unda iyos 

vadamosuli.19 Sesrulebis vada SeiZleba daTqmuli iyos kalendaru-

lad gansazRvruli an gansazRvradi TariRis mixedviT. am SemTxvevaSi 

Sesrulebis vadis gadacileba avtomaturad aqcevs movales vadagada-

cilebulad.20 gafrTxileba saWiroa, Tu es winapiroba saxeze ar aris. 

ipoTekarma unda gaafrTxilos ara mxolod movale, aramed aseve mes-

akuTrec, Tu is amavdroulad ar aris misi piradi movale, Tumca ree-

strSi fiqsirebuli moCvenebiTi mesakuTris gafrTxilebac SeiZleba 

namdvili iyos 312-e muxlis mixedviT.21

g) ix. moSlaze damokidebuli moTxovnis SemTxvevaSi ipoTekis vad-

amosulobasTan dakavSirebiT mux. 291, me-16 da momdevno velebi.

d) movale-mesakuTre ar CaiTvleba vadagadacilebulad, Tu val-

debuleba ar Sesrulda iseT garemoebaTa gamo, romlebic movalis 

braliT ar aris gamowveuli (401). aramovale mesakuTris SemTxvevaSi 

es danawesi gamoiyeneba analogiiT mis sasargeblod.

2. SeTanxmeba sakuTrebaSi gadasvlasTan dakavSirebiT

SeTanxmeba ipoTekis sagnis ipoTekaris sakuTrebaSi gadasvlasTan 

dakavSirebiT dasaSvebia mxolod zemoT xsenebuli vadis gadacilebis 

Semdeg.22 is unda moxdes ipoTekarsa da mesakuTres Soris. am SemTx-

vevaSic SeTanxmeba SesaZlebelia mxolod kanoniT daSvebul CarCoebSi 

(mag., 54-e muxli).23 am dros ar unda uaresdebodes sxva ipoTekareb-

isa da nivTze sxva sanivTo uflebis mqone pirTa uflebrivi mdgo-

mareoba da kreditori ar unda iRebdes mogebas, romelic aWarbebs 

misi moTxovnis odenobas. ukanasknel SemTxvevaSi saxezea gamyvlefi 

garigeba 54-e muxlis mixedviT.

SeTanxmebisaTvis aucilebelia 323-e muxliT gaTvaliswinebuli 

formis dacva.

ipoTekaris sakuTrebis daregistrirebisaTvis aucilebelia mesa-

kuTrisa da ipoTekaris erToblivi gancxadebis wardgena sajaro ree-

strSi da sakuTrebaSi gadasvlis safuZvlis miTiTeba (sajaro reest-

18 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1146, Rn. 5.
19 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 65.

20 iqve, gv. 115.
21 Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1146, Rn. 7.
22   me-300 muxlSi ganxorcielebuli ukanaskneli cvlilebebis Semdeg calsaxad gadaiWra 

sakiTxi (Sdr. saqarTvelos uzenaesi sasamarTlos 2011 wlis 1 agvistos #as-164-158-

2011 ganCineba), unda iyos Tu ara es SeTanxmeba ipoTekis xelSekrulebis nawili. 

23 Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1149, Rn. 16, 17.
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ris Sesaxeb instruqciis 14 VIII muxli).24 

IV. ipoTekis sagnis sakuTrebaSi gadacemiT dakmayofileba

gansxvavebiT giravnobisagan (ix. mux. 276, me-10 veli), ipoTekaris 

ipoTekis sagnis sakuTrebaSi gadacemis gziT dakmayofilebisas ise 

mwvaved ar dgeba uzrunvelyofili moTxovnisa da ipoTekis sagnis 

Rirebulebis Sepirispirebis sakiTxi, gamomdinare iqidan, rom ipo-

Tekars aqvs ara ipoTekis sagnis misakuTrebis ufleba (mux. 276, me-3 

veli) winaswari daTqmis safuZvelze, aramed sakuTrebaSi gadasvla 

mxareebma mxolod moTxovnis vadamosulobis Semdeg unda SeaTanxmon 

da amgvarad SeTanxmebasa da sakuTrebaSi gadasvlis momentamde niv-

Tis Rirebulebis cvlileba apriori gamoricxulia. 

sapirispiro SeTanxmebis gareSe, 300 II muxlis mixedviT, ipoTekari 

dakmayofilebulad iTvleba maSinac ki, rodesac ipoTekis sagnis Ri-

rebuleba Camouvardeba moTxovnis odenobas, Tumca am Rirebulebas 

mainc eniWeba mniSvneloba, Tu mxareebi swored sapirispiroze SeTanx-

mdnen an giraos Rirebuleba aRemateba moTxovnas. am sapirispiroze 

SeTanxmebis SemTxvevaSi moTxovna dafarulad unda CaiTvalos saku-

TrebaSi gadacemuli sagnis sabazro Rirebulebis nawilSi.

im SemTxvevaSi ki, rodesac sakuTrebaSi gadasvlis momentisaTvis 

sagnis Rirebuleba aRemateba moTxovnis odenobas, ipoTekarma an fu-

liT unda aanazRauros es sxvaoba, an mxolod (sakuTari moTxovnis 

Sesabamisi) wilobrivi TanasakuTreba unda moipovos ipoTekis saganze 

(Sdr. mux. 276, me-10 veli).

V. ipoTekis sagnis realizacia notariusis mier gacemuli

saaRsrulebo furclis safuZvelze

sanotaro wesiT damowmebul (notariatis Sesaxeb saqarTvelos 

kanonis 40 III a) ipoTekis xelSekrulebaSi mxareebs SeuZliaT, gaiT-

valiswinon ipoTekis sagnis realizacia notariusis mier gacemuli 

saaRsrulebo furclis safuZvelze.25 notariusis mier saaRsrulebo 

furceli gaicema kreditoris (misi uflebamonacvlis) werilobiTi 

gancxadebis safuZvelze, romelsac unda daerTos Tavad sanotaro 

aqti. amasTan, notariusi saaRsrulebo furcels gascems valdebule-

bis Seusruleblobis damadasturebeli dokumentebis gamoTxovis ga-

24  es aris materialursamarTlebrivi SeTanxmebiT miniWebuli uflebis realizaciis 

procedura (saqarTvelos uzenaesi sasamarTlos 2010 wlis 25 maisis #as-1283-1538-09 

gadawyvetileba); kamaTi amasTan dakavSirebiT (ix. Wanturia, kreditis uzrunvelyofis 

samarTali, 2012, gv. 99 da Semdg.) 2013 wels ganxorcielebuli cvlilebebis Semdeg 

usagnod unda CaiTvalos. 

25   ix. amasTan dakavSirebiT: Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 104 

da Semdg. 
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reSe (notariatis Sesaxeb saqarTvelos kanonis 40 I, II muxli). nota-

riusis mier gacemuli saaRsrulebo furclis rekvizitebi gawerilia 

saaRsrulebo warmoebaTa Sesaxeb kanonis 21 III1 muxlSi.
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muxli 301. ipoTekiT datvirTuli uZravi nivTis realizaciis moTxovna

1. Tu movale ar daakmayofilebs moTxovnas, romlis uzrunvelyofis 

saSualebac aris ipoTeka, ipoTekari uflebamosilia, moiTxovos uZ-

ravi nivTis realizacia, Tu ipoTekis xelSekrulebiT sxva ram ar aris 

gaTvaliswinebuli.

11. moTxovna, romlis uzrunvelyofis saSualebac aris ipoTeka, 

dakmayofilebulad iTvleba im SemTxvevaSic, rodesac ipoTekiT dat-

virTuli uZravi nivTis realizaciidan amonagebi Tanxa sakmarisi ar 

aris ipoTekiT uzrunvelyofili moTxovnis dasafaravad, Tu kanoniT 

an mxareTa SeTanxmebiT sxva ram ar aris dadgenili.

2. realizacia xorcieldeba am TavSi mocemuli wesebisa da `saaRs-

rulebo warmoebaTa Sesaxeb~ saqarTvelos kanonis Sesabamisad.

3. mxareebi SeiZleba SeTanxmdnen auqcionis Catarebis sxva wesze 

mxolod am kodeqsis 302-e muxlis me-6 nawiliT, 3061_3063 muxlebiT, 

3065 muxlis pirveli nawiliTa da 307-e muxlis me-2 nawiliT dadgenili 

moTxovnebis gaTvaliswinebiT.

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.

saqarTvelos 2008 wlis 19 dekembris kanoni #826 _ ssm I, #41, 30.12.2008 w., mux. 304.

saqarTvelos 2009 wlis 4 dekembris kanoni #2284 _ ssm I, #45, 21.12.2009 w., mux. 329.

I. zogadi debulebebi ........................................................................ 563

II. ipoTekiT datvirTuli sagnis realizacia ................................. 564

1. realizaciis moTxovnis samarTlebrivi buneba .................... 564

2. realizaciis moTxovnis winapirobebi ................................... 565

a) realizaciis moTxovna ........................................................ 565

b) ipoTekaris pirovneba ......................................................... 565

3. saaRsrulebo furclis mopoveba sasarCelo warmoebis 

    farglebSi ............................................................................... 566

4. realizaciis ganxorcieleba .................................................. 566

5. realizaciis uflebis gamoricxva da SezRudva .................. 566

a) gamoricxva ........................................................................... 566

b) SezRudva .............................................................................. 567

III. ipoTekis sagnis realizaciidan amonagebiT dakmayofileba .... 567

I. zogadi debulebebi

301-e muxli naTelyofs, rom ipoTekis dakmayofileba unda moxdes 

ara ipoTekaris an mesakuTris mier SerCeuli maTTvis mosaxerxebeli 

realizaciis RonisZiebis gamoyenebiT, aramed mxolod (mosamarTlis 

an notariusis mier gacemuli) saaRsrulebo furclis safuZvelze 

iZulebiTi aRsrulebis an 302-e da momdevno muxlebSi mowesrigebuli 

1
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2

3

kerZosamarTlebrivi auqcionis farglebSi.1 samive am sakmaod de-

talurad gawerili realizebis proceduris farglebSi uzrunvelyo-

filia nivTze uflebis mflobeli yvela piris interesebis dacva.2 

am uflebaTa CaxlarTuli rangi, miwasTan dakavSirebuli sajarosa-

marTlebrivi valdebulebebis gaTvaliswinebiT, iseve rogorc mesa-

kuTris ipoTekis warmoSobis SesaZlebloba, aucilebels xdis sagnis 

realizaciisas specialuri codniT aRWurvili piris CarTvas.3

301-e muxlSi mowesrigebuli ipoTekiT datvirTuli sagnis rea-

lizaciis formebi atarebs imperatiul da amomwurav xasiaTs, maTi 

modificireba an mxareTa mier realizaciis sxva formaze (rogorc 

winaswar, ise ipoTekis vadamosulobis momentidan) SeTanxmeba (gar-

da me-300 muxlisa) dauSvebelia.4 dauSvebelia, magaliTad, ipoTekis 

sagnis pirdapiri miyidvis gziT realizebis SeTanxmeba an kreditori-

saTvis nivTis gayidvis gamouxmobadi mindobilobis miniWeba,5 `radgan 

es aris sajaro wesrigis darRveva, rodesac erTi an meore mxare uars 

ambobs im normebze, romelTa meSveobiTac kanonmdebeli cdilobs, 

uzrunvelyos uflebis ganxorcieleba Tanmimdevruli da samarTli-

ani [proceduris] meSveobiT~.6 urTierTdapirispirebul interesTa 

morigeba SesaZlebelia mxolod kanoniT winaswargawerili procedu-

ris dacviT.7

II. ipoTekiT datvirTuli sagnis realizacia

1. realizaciis moTxovnis samarTlebrivi buneba

gabatonebuli mosazrebis8 mixedviT, ipoTekaris mier ipoTekiT 

datvirTuli sagnis realizaciis ufleba mimarTulia ara mesakuTri-

sagan raime Sesrulebis moTxovnisaken, aramed mxolod avaldebulebs 

mas datvirTuli uZravi nivTis realizaciis Tmenas. sapirispiro mo-

sazrebis mixedviT,9 ipoTekaris moTxovnis Sinaarsi gulisxmobs mes-

akuTris Sesrulebis valdebulebas _ gadasces mas garkveuli rao-

denobis Tanxa `miwis nakveTidan~; ra Tqma unda, am moTxovnis gamo 

1 ix. amasTan dakavSirebiT, detalurad: Wanturia, kreditis uzrunvelyofis samarTali, 

2012, gv. 105 da Semdg.

2  MoƟ ve zu dem Entwurfe eines bürgerlichen Gesetzbuches für das deutsche Reich III, Berlin, 1896, S. 677; 
Sdr. aseve Tbilisis saapelacio sasamarTlos 2015 wlis 10 Tebervlis # 2b/5022-14 

gadawyvetileba: `movalisa da kreditoris uflebebis Tanabarzomieri dacva.~

3 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1147, Rn. 1.
4 iqve, Rn. 3.
5 Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1149, Rn. 3.
6 MoƟ ve zu dem Entwurfe eines bürgerlichen Gesetzbuches für das deutsche Reich III, Berlin, 1896, S. 681.
7 Lieder, iqve.
8  RGZ 93, 236; BGH NJW 2011, 451; Bassenge, in Palandt BGB Kommentar, 73. Aufl ., 2014, § 1113, Rn. 1; 

Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1147, Rn. 1; Baur/Stürner, Sachenrecht, 18. Aufl ., 2009, § 36, Rn. 62; 
Konzen, in Soergel BGB, 13. Aufl ., 2001, § 1147, Rn. 1.

9  Wolfsteiner, in Staudinger BGB, 16 Aufl ., 2015, Einl. §§ 1113, ff . Rn. 37; Lieder, in MüKo BGB, 7. Aufl ., 2017, 
§ 1147, Rn. 3.
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iZulebiTi aRsruleba daiSveba mxolod qonebis konkretuli nawilis, 

kerZod, datvirTuli nakveTis mimarT.

gamoTqmulia mosazreba,10 romelic ipoTekis uflebas aRiqvams ba-

tonobis uflebad. sxva mosazrebis mixedviT, is aris Tmenis valde-

buleba, mimarTuli saxelmwifosa da ara mesakuTris winaaRmdeg.11

am mosazrebaTa konglomeratidan yvelaze ufro damajerebeli 

Cans pozicia, romelic ipoTekis safuZvelze mesakuTres miiCnevs 

valdebulad, iTminos ipoTekiT datvirTuli uZravi nivTis reali-

zacia.12 am mosazrebis sasargeblod metyvelebs 286-e muxlis for-

mulireba, romelSic saubaria mesakuTris ara gadaxdis valdebule-

baze (gansxvavebiT gsk-is 1113-e paragrafisagan), aramed ipoTekaris 

moTxovnaze, daikmayofilos Tavisi moTxovna. marTalia, ipoTekaris 

dakmayofileba sagnis sakuTrebaSi gadacemiT (300 I) an kerZosamarT-

lebriv auqcionze misi realizeba 302 I muxlis mixedviT gulisxmobs 

mesakuTris Tanaqmedebasac (SeTanxmeba), Tumca maT ukan ar dgas mesa-

kuTris Sesrulebis valdebuleba, aramed dakmayofilebis es formebi 

mxolod anacvleben realizaciis Tmenis valdebulebas.

2. realizaciis moTxovnis winapirobebi

a) realizaciis moTxovna

realizaciis moTxovnis obieqturi winapirobaa ipoTekis uflebis 

arseboba, romlis mtkicebis tvirTic, Cveulebriv, ar ekisreba kre-

ditors, mis sasargeblod moqmedi reestris sisworis prezumfciis 

gamo (312).13 sanivTo uflebis winaaRmdeg mesakuTres ar unda hqondes 

wardgenili Sesagebeli da, garda amisa, uzrunvelyofili moTxovna 

unda iyos vadamosuli (ix. mux. 300, me-12 da momdevno velebi).14

uzrunvelyofili moTxovnis sxva winapirobebis damtkiceba, Cveu-

lebriv, arasavaldebuloa, radgan ipoTekars SeiZleba mopovebuli 

hqondes e.w. moTxovnagamoclili ipoTeka 297-e muxlis mixedviT (ix. 

mux. 297, me-8 da momdevno velebi). 

b) ipoTekaris pirovneba

realizaciis moTxovnis ufleba aqvs ipoTekars, xolo Tmenis val-

debuleba akisria datvirTuli nivTis mesakuTres. orive SemTxvevaSi 

moqmedebs 312-e muxlidan gamomdinare prezumfcia, rom reestrSi Se-

tanili piri flobs Sesabamis uflebas.15

10 Wolff /Raiser, Lehrbuch zum Sachenrecht, 10. Aufl ., 1957, § 131 I.
11 Wieling, Sachenrecht, 1992, § 26 I 1.
12  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 61; saqarTvelos uzenaesi 

sasamarTlos 2014 wlis 17 Tebervlis #as-901-859-2013 gadawyvetileba.

13 BGH NJW 2015, 619, Tbilisis saapelacio sasamarTlos 2015 wlis 10 Tebervlis # #2b/5022-

14 gadawyvetileba.

14  Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 115.

15 Tbilisis saapelacio sasamarTlos 2015 wlis 10 Tebervlis # 2b/5022-14 gadawyvetileba.
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3. saaRsrulebo furclis mopoveba sasarCelo warmoebis farglebSi

ipoTekiT datvirTuli sagnis realizacia, garda 302-e da momde-

vno muxlebiT gaTvaliswinebuli auqcionisa, SesaZlebelia mxolod 

notariusis (ix. mux. 300, 21-e veli) an sasamarTlos mier gacemuli 

saaRsrulebo furclis safuZvelze.

Cveulebrivi sasarCelo warmoebis farglebSi realizaciis moTxo-

vnis ganxorcielebisas gadawyvetilebis sarezolucio nawili formu-

lirebuli unda iyos Semdegnairad:16 `mopasuxes ekisreba valdebule-

ba, sajaro reestrSi ... sakadastro kodiT aRniSnul mis kuTvnil 

uZrav qonebaze ipoTekari .... sasargeblod registrirebuli ... ipoTe-

kis safuZvelze .... Tanxis farglebSi iTminos iZulebiTi aRsruleba.~

uzrunvelyofili valdebulebiTi moTxovnisa da sanivTo uflebi-

dan warmomdgari sarCelis dakavSirebis SemTxvevaSi zemoT moyvanil 

Tmenis valdebulebas ukavSirdeba aseve Cveulebrivi gadaxdis val-

debulebac.17

4. realizaciis ganxorcieleba

ipoTekiT datvirTuli sagnis realizacia xdeba, 302-e muxliT 

gaTvaliswinebuli kerZosamarTlebrivi auqcionis garda, iZulebiTi 

auqcionis an sekvestris formiT (saaRsrulebo warmoebaTa Sesaxeb 

kanonis XIII da XIV Tavebi).

mesakuTris qonebaze gadaxdisuunarobis saqmiswarmoebis gaxsnis 

SemTxvevaSi ipoTekiT datvirTuli nivTis sameurveo qonebidan ga-

moyofa da misi realizacia SesaZlebelia mxolod reabilitaciis 

gegmis damtkicebis Semdeg (gadaxdisuunarobis saqmiswarmoebis Sesa-

xeb kanonis 47-e muxli). am SemTxvevaSi sarCeli mimarTulia gakotre-

bis mmarTvelis winaaRmdeg.

5. realizaciis uflebis gamoricxva da SezRudva

a) gamoricxva

ipoTekaris ufleba, moiTxovos datvirTuli sagnis realizacia, 

zogadad ar SeiZleba SeizRudos arc sanivTo da arc valdebulebiTi 

ZaliT.18 es gamoricxva ipoTekas aqcevda naturalur valdebulebad 

da gardaqmnida mas Tvisebrivad axal sanivTo uflebad, rac dauS-

vebelia.19

16  BGH NJW 2013, 3786; Konzen, in Soergel BGB, 13. Aufl ., 2001, § 1147, Rn. 5; Wolff /Raiser, Lehrbuch zum 
Sachenrecht, 10. Aufl ., 1957, § 131 I. 

17 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1149, Rn. 24.
18 Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1113, Rn. 2.
19 Lieder, iqve, Rn. 42.
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b) SezRudva

zemoxsenebulis sapirispirod dasaSvebia realizaciis SezRudva 

imgvarad, rom ar gamoricxos ipoTekis saganze iZulebiTi aRsru-

leba an kerZosamarTlebriv auqcionze gatana, Tumca damokidebuli 

gaxados igi damatebiTi winapirobebis Sesrulebaze. magaliTad, da-

saSvebia daTqma, romlis mixedviTac kreditors ufleba aqvs, Seu-

erTdes mxolod sxva kreditoris mier wamowyebuli iZulebiTi aRs-

rulebis process.20 iZulebiTi aRsrulebis RonisZiebebidan SeiZleba 

gamoiricxos iZulebiTi auqcioni da ipoTekars mxolod sekvestris 

ganxorcielebis ufleba darCes21, an kreditors uZrav qonebaze aRs-

rulebis miqceva mxolod sxva uzrunvelyofis saSualebebis gamoye-

nebis Semdeg hqondes.22

III. ipoTekis sagnis realizaciidan amonagebiT dakmayofileba

gansxvavebuli SeTanxmebis gareSe, 301 11 muxlis Tanaxmad uzrun-

velyofili moTxovna dakmayofilebulad iTvleba im SemTxvevaSic, 

rodesac ipoTekiT datvirTuli uZravi nivTis realizaciidan amo-

nagebi Tanxa sakmarisi ar aris ipoTekiT uzrunvelyofili moTxovnis 

dasafaravad.

am orazrovani danawesidan sasamarTlos23 gamohyavs, ipoTekis sag-

nis garda, sxva qonebaze aRsrulebis miqcevis akrZalva _ ipoTekars 

SeuZlia sakuTari moTxovnis dasakmayofileblad mxolod ipoTekiT 

datvirTuli sagnis realizacia, movalis danarCen qonebaze is aRsru-

lebas ver miaqcevs. kanonis am Canaweris sasamarTlos mier SemoTava-

zebuli ganmarteba arasworia (Sdr. paralelur problematikasTan da-

kavSirebiT giravnobis SemTxvevaSi mux. 276, me-8 da momdevno velebi).

pirvel rigSi, es ganmarteba ipoTekis uflebas gardaqmnis kre-

ditoris samarTlebrivi poziciebis gafarToeba-gamyarebis saSua-

lebidan movalis pasuxismgeblobis SezRudvis instrumentad, rac 

ewinaaRmdegeba am institutis arss da analogi ar moeZebneba ucxo 

qveynis marTlwesrigebSi. zemoT xsenebuli ganmartebis 286-e muxliT 

gamyarebis mcdeloba24 aseve aradamajerebelia. 286-e muxli ipoTekars 

20 Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1113, Rn. 2.
21 iqve.
22 BGH NJW 1986, 1487; OLG Brandenburg BeckRS 2013, 19332.
23  Tbilisis saapelacio sasamarTlos 2013 wlis 2 ivlisis # 2b/518-13 gadawyvetileba (4.2.); 

Tbilisis saapelacio sasamarTlos 2016 wlis 9 martis # 2b/1217-15 ganCineba; Tbilisis 

saapelacio sasamarTlos 2013 wlis 9 dekembris # 2b/5251-13 ganCineba; Tbilisis 

saapelacio sasamarTlos 2015 wlis 10 Tebervlis # 2b/5022-14 ganCineba; Tbilisis 

saapelacio sasamarTlos 2014 wlis 21 oqtombris # 2b/223-14 ganCineba; sakiTxi Riad 

aris datovebuli: saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 ivnisis #as-906-868-

2014 ganCineba.  

24  Tbilisis saapelacio sasamarTlos 2013 wlis 2 ivlisis # 2b/518-13 gadawyvetileba 

(4.2.).
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aniWebs mxolod datvirTuli nivTis realizaciis damatebiT uflebas 

da ar arTmevs mas moTxovnis sxvagvarad dakmayofilebis SesaZleb-

lobas. sasamarTlos miTiTeba imasTan dakavSirebiT, rom gavrcele-

buli praqtikaa valis uzrunvelsayofad masze ramdenimejer aRmate-

buli Rirebulebis mqone uzrunvelyofis saSualebis gamoyeneba, _ 

ris gamoc ar arsebobs aucilebloba valis dakmayofilebisaTvis sxva 

qonebis gamoyenebisa, _ rogorc wanamZRvris, ise danaskvis nawilSi 

ukusagdebia. gadaWarbebuli uzrunvelyofis SeTanxmebis, _ romelic 

SeiZleba iyos gamyvlefi garigeba 54-e muxlis mixedviT (ix. mux. 54, 

35-e veli), _ dagmobis nacvlad sasamarTlo Tavad ubiZgebs ipoTekars 

amgvari garigebisaken, ar utovebs ra mas sxva arCevans. garda amisa, 

es praqtika ver iqneba movalis pasuxismgeblobis mxolod ipoTekis 

sagniT SemosazRvris safuZveli, radgan, rogori gavrcelebulic ar 

unda iyos is, mainc arsebobs gamonaklisebi, romelTa SemTxvevaSic 

301 11 muxlis es ganmarteba srulebiT gaumarTlebeli Cans. 301 11 

muxlis amgvari gageba, faqtobrivad, niSnavs imas, rom Tu mesakuTre 

da movale gansxvavebuli pirebi arian, movale Tavisufldeba Sesru-

lebis valdebulebisagan, rac sruliad gaumarTlebelia da pirdapir 

ewinaaRmdegeba ipoTekis samarTlis sistematikas.

301 11 muxli unda gavigoT Semdegnairad: Tu ipoTekari sarCeliT 

(an notariusis mier gacemuli saaRsrulebo furclis safuZvelze 

(300 III) iTxovs mxolod ipoTekis sagnis realizebas an mesakuTres-

Tan SeTanxmebiT gaaqvs is auqcionze 302-e da momdevno muxlebis mi-

xedviT, maSin sagnis am formiT realizebis Semdeg uzrunvelyofili 

moTxovna dakmayofilebulad iTvleba nebismier SemTxvevaSi. Tumca 

301 11 muxli ar arTmevs mas uflebas, sarCeliT, ipoTekis sagnis re-

alizebasTan erTad, moiTxovos aseve uzrunvelyofili moTxovnis 

dakmayofilebac,25 ra SemTxvevaSic movale pasuxs agebs mTeli Tavisi 

qonebiT.

25Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 118.
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muxli 302 . ipoTekiT datvirTuli uZravi nivTis realizacia

1. ipoTekiT datvirTuli uZravi nivTis gayidva xdeba auqcionze, 

kreditorisa da mesakuTris werilobiTi SeTanxmebis safuZvelze, rom-

lebic auqcionis Catarebis mizniT niSnaven specialists, misive Tanx-

mobiT. SeTanxmebiT ganisazRvreba specialistis anazRaureba. 

11. specialistis mier mxareTa SeTanxmebis safuZvelze nivTis auqci-

onze realizacia ar iTvleba iZulebiT aRsrulebad.

2. yoveli daTqma, romelic mesame pirebs maTi Tanxmobis gareSe akis-

rebs valdebulebebs, baTilia, rac ar iwvevs auqcionis Sesaxeb SeTanx-

mebis baTilobas. 

3. kreditorisa da mesakuTris SeTanxmebiT SeiZleba dadgindes auq-

cionisagan gansxvavebuli realizaciis forma. 

31. kreditorisa da mesakuTris werilobiTi formiT dadebul gari-

gebaSi mxareebs SeuZliaT gaiTvaliswinon, rom ipoTekiT datvirTu-

li uZravi nivTis kreditorisTvis gadacema da realizacia SeiZleba 

ganxorcieldes notariusis mier gacemuli saaRsrulebo furclis sa-

fuZvelze. aseT SemTxvevaSi mxareTa Soris dadebuli garigeba dadastu-

rebuli unda iqnes sanotaro wesiT.

4. Tu kreditori da mesakuTre ver Tanxmdebian auqcionis Catarebaze 

an uZravi nivTis realizaciis sxva formaze, sasamarTlo kreditoris 

gancxadebis safuZvelze wyvets uZravi nivTis auqcionze iZulebiT gay-

idvis sakiTxs. sasamarTlos gadawyvetileba uZravi nivTis auqcionze 

iZulebiT gayidvis Sesaxeb aRsruldeba `saaRsrulebo warmoebaTa Ses-

axeb~ saqarTvelos kanoniT dadgenili wesiT.

5. specialisti SeiZleba iyos nebismieri qmedunariani piri, maT So-

ris, kreditori, movale an mesakuTre. 

6. specialisti valdebulia, auqcionis Sesaxeb Seatyobinos sajaro 

reestrSi Seyvanil uflebamosil pirebs.

7. yadaRadadebuli nivTis specialistis meSveobiT realizacia dauS-

vebelia.
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1. muxlis normebis regulirebis sagani ................................... 570

2. normis Seqmnisa da ganviTarebis istoria............................. 570

II. ipoTekis sagnis realizacia specialistis meSveobiT uZravi

   qonebis auqcionze gayidvis gziT ............................................... 570

1. zogadi debulebebi ................................................................. 570
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III. ipoTekis sagnis realizacia notariusis mier gacemuli
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IV. ipoTekis sagnis auqcionze iZulebiT gayidva 

sasamarTlos gadawyvetilebis safuZvelze .............................. 572
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I. zogadi debulebebi

1. muxlis normebis regulirebis sagani

muxlis normebi adgens ipoTekaris mier ipoTekis sagnis realiza-

ciis formebs, romlebsac miekuTvneba: ipoTekis sagnis realizacia 

specialistis meSveobiT uZravi qonebis auqcionze gayidvis gziT, 

ipoTekis sagnis realizacia notariusis mier gacemuli saaRsrulebo 

furclis safuZvelze da ipoTekis sagnis auqcionze iZulebiT gayid-

va sasamarTlos gadawyvetilebis safuZvelze.

2. normis Seqmnisa da ganviTarebis istoria

301-e muxlis msgavsad, muxlis Tavdapirveli redaqciac araerTxel 

Seicvala. pirvelad igi Seicvala 2007 wlis 29 ivnisis #5127 kanoniT. 

am kanoniT Tavdapirvelad ornawiliani muxli mTlianad Seicvala da 

Camoyalibda muxlis axali eqvsnawiliani redaqciiT. cvlilebis Se-

degad gauqmda muxlis Tavdapirveli redaqciis me-2 nawilis norma, 

romlis Tanaxmadac uZravi nivTis ipoTekaris sakuTrebaSi pirdapir 

gadasvlis Taobaze mxareTa Soris SeTanxmeba baTilad miiCneoda. 

SemdgomSi 2008 wlis 15 ivlisis #219 da 2008 wlis 19 dekembris #826 

kanonebiT Seicvala muxlis me-4 nawili; garda amisa, Seicvala muxlis 

me-6 nawilic. 2009 wlis 4 dekembris #2284 kanoniT muxls daemata 

31 nawili, xolo muxlis saboloo redaqcia Camoyalibda 2010 wlis 6 

ivlisis #3368 kanoniT, romliTac muxls daemata 11 nawili.

II. ipoTekis sagnis realizacia specialistis meSveobiT

uZravi qonebis auqcionze gayidvis gziT

1. zogadi debulebebi

miuxedavad imisa, rom ipoTekis sagnis realizacia specialistis 

meSveobiT Catarebuli auqcioniT ar iTvleba iZulebiT aRsrule-

bad (302 I1) da aseve specialists ekrZaleba yadaRadadebuli uZravi 

nivTis realizacia (302 VII), specialistis meSveobiT uZravi qonebis 

auqcionze gayidva ipoTekis sagnis realizaciis praqtikaSi mainc 

yvelaze gavrcelebuli formaa. realizaciis am formis popularu-

loba ganpirobebulia, ZiriTadad, misi proceduris simartiviTa da 

efeqturobiT; auqcionis Catarebis proceduris arsebiTi pirobebi 

detalurad gawerilia samoqalaqo kodeqsis 306-e_309-e muxlebSi. 

1

2

3
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2. winapirobebi

specialistis meSveobiT uZravi qonebis auqcionze realizaciis 

proceduris moqmedebis winapirobebia:

- specialistis qmedunarianoba. amave dros, is SeiZleba iyos 

rogorc ipoTekari, ise movale an ipoTekis sagnis mesakuTre;

- ipoTekarisa da ipoTekis sagnis mesakuTris pirdapiri SeTanx-

meba ipoTekis xelSekrulebaSi ipoTekis sagnis realizaciis am for-

maze;

- specialistad daniSnuli piris Tanxmoba.

zemoaRniSnuli samive winapirobis erTdroulad arseboba aucile-

belia specialistis meSveobiT uZravi qonebis auqcionze realizaci-

is kanonierebisaTvis.

III. ipoTekis sagnis realizacia notariusis mier

gacemuli saaRsrulebo furclis safuZvelze

1. zogadi debulebebi

ipoTekis sagnis realizacia notariusis mier gacemuli saaRs-

rulebo furclis safuZvelze analogiuria 284-e muxliT gaTvalis-

winebuli wesisa giravnobis uflebis mimarT; realizaciis es forma 

Zalze swrafi da qmediTi instrumentia ipoTekaris interesebis dasa-

cavad; masze SeTanxmebiT ipoTekis xelSekrulebis mxareebs SeuZli-

aT, Tavidan aicilon (xSirad sruliad uperspeqtivo) gaWianurebuli 

da ZviradRirebuli sasamarTlo dava.

2. winapirobebi

notariusis mier gacemuli saaRsrulebo furclis safuZvelze 

ipoTekis sagnis realizaciis winapirobebia:

- ipoTekarisa da ipoTekis sagnis mesakuTris pirdapiri SeTanx-

meba ipoTekis xelSekrulebaSi ipoTekis sagnis realizaciis am for-

maze;

- notariusis mier ipoTekis xelSekrulebis dadastureba. 

amasTan, 2009 wlis 4 dekembris `notariatis Sesaxeb~ saqarTvelos 

kanonis 38-e muxlis Tanaxmad, ipoTekis xelSekrulebis dammowmebel 

sanotaro aqtSi notariusis mier werilobiT unda iyos ganmartebuli 

saaRsrulebo furclis gacemis samarTlebrivi Sedegebi.

notariusi saaRsrulebo furcels gascems kreditoris (misi 

uflebamonacvlis) werilobiTi gancxadebis safuZvelze, romelsac 

unda daerTos Tavad sanotaro aqti. amasTan, saaRsrulebo furceli 

gaicema valdebulebis Seusruleblobis damadasturebeli dokumente-

4
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bis gamoTxovis gareSe (`notariatis Sesaxeb~ 2009 wlis 4 dekembris 

saqarTvelos kanonis me-40 muxlis I, II nawilebi).

IV. ipoTekis sagnis auqcionze iZulebiT gayidva sasamarTlos

gadawyvetilebis safuZvelze

ipoTekis sagnis auqcionze iZulebiT gayidva sasamarTlos gadawy-

vetilebis safuZvelze ipoTekis sagnis realizaciis yvelaze `uxeSi~ 

formaa. aseT formas ipoTekari mimarTavs, rogorc wesi, im SemTx-

vevaSi, rodesac ipoTekis sagnis mesakuTre uars acxadebs kredi-

torTan TanamSromlobaze da, Sesabamisad, mxareebi ver Tanxmdebian 

auqcionis Catarebaze an ipoTekis sagnis realizaciis sxva formaze. 

sasamarTlos kreditori mimarTavs werilobiTi gancxadebiT. sasa-

marTlo gadawyvetilebas ipoTekis sagnis iZulebiTi gayidvis Sesaxeb 

aRasrulebs aRmasrulebeli `saaRsrulebo warmoebaTa Sesaxeb~ sa-

qarTvelos kanoniT dadgenili wesiT.

7
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 muxli 303. ipoTekiT datvirTuli uZravi nivTis nayofi 

uZrav nivTze auqcionis gamocxadebis an sasamarTlos gadawyvetile-

bis miRebisTanave mesakuTre kargavs uflebas, daitovos nivTis nayofi.

I. zogadi debulebebi

muxlis norma gansazRvravs ipoTekis sagnis realizaciisas nayo-

fis iuridiul beds da misi mizania ipoTekaris interesebis dacva au-

qcionis gamocxadebis an sasamarTlos gadawyvetilebis miRebisTanave 

ipoTekis sagnis nayofis miRebaze uflebis miniWebiT.

II. ipoTekis sagnis nayofis iuridiuli bedi

ipoTekis moqmedebis periodSi, rogorc wesi, ipoTekis ufleba ar 

vrceldeba ipoTekis sagnidan miRebul nayofze (293); Tumca ipoTe-

kis saganze auqcionis gamocxadebis an sasamarTlos gadawyvetilebis 

miRebis momentidan mesakuTre yvela SemTxvevaSi kargavs nayofis miRe-

bis uflebas.

1

2
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muxli 304. auqcionis Tavidan acileba

1. mesakuTres an nebismier pirs mesakuTresTan SeTanxmebiT an/da me-

same pirs, romlis uflebac SeiZleba Seilaxos auqcionis Sedegad, uf-

leba aqvs, auqcionis Catarebamde moTxovnis dakmayofilebiT Tavidan 

aicilos auqcioni.

2. mesame piris uflebis Selaxvis faqts adgens sasamarTlo.

I. zogadi debulebebi ........................................................................ 574

II. gamoxsnis uflebis winapirobebi ................................................. 575

III. mesame piri ..................................................................................... 575

1. mesakuTre da masTan SeTanxmebiT moqmedi mesame piri........ 575

2. mesame piris uflebis Selaxva ................................................ 575

IV. kreditoris dakmayofileba ........................................................ 576

V. samarTlebrivi Sedegi .................................................................. 576

I. zogadi debulebebi

304-e muxli, 372-e muxlTan SedarebiT, afarToebs im pirTa dacvis 

farglebs, romlebsac SeiZleba hqondeT auqcionze gatanil ipoTekis 

saganze sanivTo ufleba an mflobeloba. am pirebs eniWebaT ufleba, 

ipoTekaris dakmayofilebis gziT Tavidan aicilon uflebis dakargva 

(`gamoxsnis ufleba~), rac maT emuqrebaT auqcionis Sedegad.1 amgva-

rad xdeba aseve iZulebiTi aRsrulebisa Tu kerZosamarTlebrivi au-

qcionis xarjebis dazogva.2

amavdroulad, daculi unda iyos ipoTekaris uflebebic _ is ar 

unda Cadges ufro uares mdgomareobaSi, vidre im SemTxvevaSi, mesa-

kuTres Tavad rom emoqmeda. amgvarad, mesame pirma gamoxsnis ufleba 

unda gamoiyenos mxolod im formiT, ra formiTac amas gaakeTebda 

mesakuTre.3

304-e muxlis Secvla sanivTo ZaliT _ imgvarad, rom mesame pirma 

dakargos gamoxsnis ufleba _ SeuZlebelia.4

304-e muxli gamoiyeneba rogorc 302-e da Semdgomi muxlebis mi-

xedviT mowyobili kerZosamarTlebrivi auqcionis, aseve iZulebiTi 

auqcionis SemTxvevaSi.

garda amisa, 304-e muxli mesame pirs aniWebs ipoTekis sagnis ga-

moxsnis uflebas mesakuTresTan SeTanxmebiT, uflebis Selaxvis, ro-

gorc winapirobis, arsebobisagan damoukideblad.

1 RGZ 123, 340.
2 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1150, Rn. 1; Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1150, 
Rn. 1.
3 BGH NJW 1990, 260. 
4 Bassenge, in Palandt BGB Kommentar, 73. Aufl ., 2014, § 1150, Rn. 1.

1
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6

7

8

9

10

II. gamoxsnis uflebis winapirobebi

304-e muxlis mixedviT gamoxsnis uflebis winapirobaa ipoTekaris 

mxridan nivTis auqcionze gatanis moTxovna.5 ipoTeka unda iyos vad-

amosuli.6 aucilebeli ar aris, ipoTekis uflebasTan dakavSirebiT 

wamowyebuli iyos samarTlebrivi dava an dawyebuli iyos Tavad au-

qcioni. moSla kreditoris mxridan, Tu es ipoTekis vadamosulobis 

winapirobaa, sakmarisia,7 iseve, rogorc gafrTxileba8 an ipoTekarsa 

da mesakuTres Soris kerZosamarTlebrivi auqcionis SeTanxmeba.9

Tu kreditori iZulebiT aRsrulebas axorcielebs ara ipoTekis 

uflebis, aramed uzrunvelyofili moTxovnis safuZvelze, am SemTx-

vevaSi mesakuTres an mesame pirs mxolod 372-e muxliT miniWebuli 

uflebebi aqvs.10

III. mesame piri

1. mesakuTre da masTan SeTanxmebiT moqmedi mesame piri

ipoTekiT datvirTuli sagnis mesakuTres zemoT moyvanili wina-

pirobebis arsebobisas yovelTvis aqvs gamoxsnis ufleba. am SemTx-

vevaSi 304 I muxli, 292 I muxlTan SedarebiT, arsobrivad arafers 

axals ar gvTavazobs (ix. registrirebuli mflobeli aramesakuTris 

mier kreditoris dakmayofilebasTan dakavSirebiT mux. 292, me-6 

veli).

mesame pirs, romelic moqmedebs mesakuTresTan SeTanxmebiT, ga-

moxsnis ufleba eniWeba  misi piradi uflebis Selaxvis faqtisagan 

damoukideblad. am SemTxvevaSi mesame piris gamoxsnis ufleba nawar-

moebia Tavad mesakuTris uflebisagan, ris gamoc aucilebelia, mas 

Tavad hqondes es gamoxsnis ufleba (Sdr. zemoT).

2. mesame piris uflebis Selaxva

mesame pirs mesakuTresTan SeTanxmebis gareSe nivTis gamoxsnis uf-

leba aqvs im SemTxvevaSi, Tu mas ipoTekis sagnis auqcionze gataniT 

emuqreba nivTze sanivTo poziciis an Tundac mxolod mflobelobis11 

_ damqiravebeli, moijare _ dakargva an sxvagvarad Semcireba. es piri 

SeiZleba iyos momdevno rigis ipoTekaric an sxva sanivTo uflebis 

5 BGH NJW 1994, 1475.
6 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1150, Rn. 4.
7 BGH NJW 1990, 258; Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1150, Rn. 4. 
8 RGZ 91, 302; RGZ 146, 322; BGH NJW 1994, 1475.
9  Sdr. Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1150, Rn. 4.
10 Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1150, Rn. 4.
11 RGZ 91, 297; Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1150, Rn. 12.
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mflobeli, romelic qarwyldeba nivTze misi auqcionze gasxvisebis 

Semdeg.12

gamoxsnis uflebis winapiroba ar aris uflebamosili piris mier 

auqcionis Tavidan acilebis mizani.13 samarTlebrivi stabilurobis 

uzrunvelyofidan gamomdinare, umniSvnelo unda iyos `gamomxsneli~ 

piris subieqturi neba.14 Tumca aucilebelia, rom gamoxsnis uflebis 

gamoyenebiT obieqturad SesaZlebeli iyos auqcionis Tavidan acile-

ba.15 auqcionis dasrulebasTan erTad qarwyldeba aseve gamoxsnis uf-

leba.16

uflebis Selaxvis safrTxes adgens sasamarTlo aRiarebiTi sar-

Celis safuZvelze. mesame piri atarebs mtkicebis tvirTs gamoxsnis 

uflebis, aseve sxva winapirobebis arsebobisaTvisac.17 kreditoris 

pirovnebasTan dakavSirebiT mis sasargeblod moqmedebs prezumfcia 

312-e muxlis mixedviT18 _ registrirebuli ipoTekari gamomxsnelis 

interesebSi iTvleba aseTad, sawinaaRmdegos damtkicebamde.

IV. kreditoris dakmayofileba

nivTis gamoxsna xdeba kreditoris dakmayofilebis gziT. is SeiZ-

leba ganxorcieldes deponirebis an gaqviTvis meSveobiT. gamoxsnis 

uflebis mqones SeuZlia, misi efeqtis dadgoma gaxados calmxri-

vad raime pirobaze damokidebuli. ar aris aucilebeli, rom piroba 

moTxovnis arsebobas ukavSirdebodes.19 ipoTekars SeuZlia, uari Tqvas 

amgvar pirobadebul gadaxdaze. Tumca, Tu is iRebs am gadaxdas, maSin 

gamoxsna namdvili xdeba mxolod pirobis dadgomis Semdeg.20

V. samarTlebrivi Sedegi

rodesac mesakuTre akmayofilebs kreditors da is da piradi mo-

vale erTi da igive piria, uzrunvelyofili valdebuleba wydeba da 

mesakuTreze gadadis ipoTeka 288-e muxlis Sesabamisad. rodesac mes-

akuTre da piradi movale sxvadasxva piria, gamoiyeneba 292-e muxli 

da mesakuTreze gadadis ipoTekac da uzrunvelyofili moTxovnac. 

rodesac kreditors akmayofilebs mesame piri, masze gadadis uz-

runvelyofili moTxovna 372 II muxlis Sesabamisad da mihyveba ipo-

12 Sdr. BGH NJW 1994, 1475; RGZ 146, 324; Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1150, Rn. 12. 
13 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1150, Rn. 6.
14 BGH NJW 1994, 1475; LG Memmingen NJW-RR 1998, 1512.
15 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1150, Rn. 6.
16 RGZ 123, 340; Lieder, in MüKo BGB, 7. Aufl ., 2017, § 1150, Rn. 6.
17 RGZ 146, 324.
18 Wolfsteiner, in Staudinger BGB, 16. Aufl ., 2015, § 1150, Rn. 40.
19 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1150, Rn. 8.
20 BGH NJW 1997, 2597.

11
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16

Teka kanonis ZaliT (201 I, 295).21 rodesac nivTis realizeba xdeba 

ara iZulebiTi aRsrulebis farglebSi, aramed mxareTa SeTanxmebuli 

auqcioniT, gamoiyeneba 372 II muxli  analogiiT.

kreditoris dakmayofilebis Semdeg auqcioni, Sesabamisad, wydeba 

an uqmdeba.

21 Rohe, in Beck OK BGB, 42. Aufl ., 2017, § 1150, Rn. 8.
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 muxli 305. kreditoris, movalisa da mesakuTris monawileoba auqcionSi

kreditori, movale da mesakuTre uflebamosili arian, TviTonac mi-

iRon monawileoba auqcionSi, romlis drosac movalem da kreditorma 

iseTi uzrunvelyofa unda warmoadginon, romelsac eqsperti jerov-

nad miiCnevs.

I. zogadi debulebebi

muxlis norma agrZelebs 304-e muxlis danawess da adgens ipoTeka-

ris, piradi movalisa da ipoTekis sagnis mesakuTris auqcionSi mona-

wileobis uflebas.

II. auqcionSi ipoTekaris, piradi movalisa da ipoTekis

 sagnis mesakuTris monawileoba

muxlis norma erTgvari anaqronizmia samoqalaqo kodeqsis ipo-

Tekis Sesaxeb qveTavSi danarCen normebTan SedarebiT, vinaidan mas 

`ascda~ ukanasknel wlebSi kodeqsSi araerTxel ganxorcielebuli 

kardinaluri xasiaTis sakanonmdeblo cvlilebebi. Sesabamisad, nor-

mis teqsti ukve aRar Seesabameba ipoTekis sagnis realizaciis axal 

proceduras, rogorc terminologiurad, ise Sinaarsobrivad. mag., 

muxlis norma uTiTebs `eqspertze~, romelic, samoqalaqo kodeqsis 

Zveli redaqciis 301-e muxlis Tanaxmad, iyo sasamarTlos mier daniS-

nuli piri, romelsac ekisreboda ipoTekis sagnis auqcionze gayidva. 

dRevandeli redaqciiT, ipoTekis sagnis realizaciis axal proce-

duraSi aseTi piri aRar figurirebs. garda am terminologiuri uswo-

robisa, muxlis normaSi aseve SecdomiT aris miTiTebuli auqcionSi 

monawileobis uflebis mopovebisaTvis movalisa da ipoTekaris mxri-

dan `jerovani~ uzrunvelyofis wardgenis kanonismier valdebule-

baze; dRevandeli mdgomareobiT aseTi valdebuleba aRar arsebobs.

1

2
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 muxli 306. gancxadeba auqcionis Catarebis Sesaxeb

xelSekrulebis safuZvelze auqcionis Catarebis Sesaxeb gancxade-

ba specialistTan Seaqvs kreditors (kreditorebs). gancxadebaSi unda 

aRiniSnos ipoTekiT datvirTuli uZravi nivTi, mesakuTre, movale, 

moTxovna da xelSekruleba.

I. zogadi debulebebi

muxlis normebi adgens specialistis mier ipoTekis sagnis auq-

cionze gayidvis proceduris iniciirebis safuZvels _ gancxadebas 

auqcionis Catarebis Sesaxeb.

II. gancxadeba auqcionis Catarebis Sesaxeb

specialistis mier auqcionze gayidvis proceduris dasawyebad au-

cilebelia kanonismieri formaluri wesis dacva _ ipoTekaris mier 

specialistisaTvis Sesabamisi gancxadebis wardgena. gancxadebis te-

qstidan unda Candes, rom ipoTekari iTxovs auqcionis Catarebas 

konkretul ipoTekis saganze, Tumca yvela SemTxvevaSi gancxadebis 

teqstis gansazRvrulobis mizniT kanoni imperatiulad iTxovs masSi 

ipoTekis sagnis, misi mesakuTris, movalis, ipoTekiT uzrunvelyofi-

li moTxovnisa da ipoTekis xelSekrulebis miTiTebas.

1

2
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muxli 3061. auqcionis gauqmeba an Sewyveta 

1. auqcioni uqmdeba, Tu auqcionis Sesaxeb gancxadebis Semtani kre-

ditori ukan gaitans mas. 

2. auqcioni wydeba, Tu auqcionis Catarebamde movale an mesame piri, 

romelic uflebamosilia, daakmayofilos kreditori, gadaixdis mis 

dasakmayofileblad da yvela sxva xarjis dasafaravad saWiro Tanxas.

I. zogadi debulebebi 

muxlis normebi adgens specialistis mier ipoTekis sagnis auqcio-

nis gauqmebisa da Sewyvetis safuZvlebs.

II. auqcionis gauqmebis safuZveli

vinaidan specialistis mier ipoTekis sagnis auqcionze gayidvis 

aucilebeli safuZveli ipoTekaris gancxadebaa da Tu aRar arse-

bobs es safuZveli ipoTekaris mier Tavisi gancxadebis ukan waRebis 

gamo, Sesabamisad, auqcioni da aseve specialistis mier faqtobrivad 

ganxorcielebuli moqmedebebi uqmdeba. am uflebis ganxorcieleba 

ipoTekars nebismier dros da yovelgvari dasabuTebis gareSe SeuZ-

lia.

III. auqcionis Sewyvetis safuZveli

Tu 304-e muxlis Tanaxmad, ipoTekis sagnis mesakuTris da dainte-

resebuli mesame piris mxridan ipoTekiT uzrunvelyofili moTxovnis 

dakmayofilebiT miiRweva ipoTekis sagnis auqcionze gayidvis Tavi-

dan acileba, 3061 II norma analogiuri garemoebis arsebobisas _ uz-

runvelyofili moTxovnisa da yvela sxva xarjis dasakmayofileblad 

saWiro Tanxis gadaxda _ adgens auqcionis avtomaturad Sewyvetis 

samarTlebriv Sedegs. rogorc 304-e muxlis normaSi, ise am SemTx-

vevaSic kanonmdebeli dainteresebulia ipoTekiT uzrunvelyofili 

moTxovnis dakmayofilebis maqsimaluri xelSewyobiT, raTa saqme ar 

mivides ipoTekis sagnis auqcionze gayidvamde.

1

2
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muxli 3062. auqcionis Catarebis droisa da adgilis dadgena

1. auqcionis Catarebis drosa da adgils adgens specialisti, ris 

Sesaxebac igi auqcionis Catarebamde aranakleb 7 dRiT adre aqveynebs 

gancxadebas, romelSic unda aRiniSnos:

a) uZravi nivTis mesakuTris saxeli da misamarTi;

b) specialistis saxeli da misamarTi;

g) auqcionis Catarebis dro da adgili;

d) uZravi nivTis sawyisi fasi;

e) uZravi nivTis adgilmdebareoba da mokle aRwera;

v) gancxadeba imis Sesaxeb, rom yvela sxva piri, romelsac uflebebi 

aqvs uZrav nivTze, valdebulia, am uflebaTa damadasturebeli mtkice-

bulebani waradginos auqcionis dawyebamde;

z) auqcionis pirobebi.

2. auqcionis Catarebis droisa da adgilis Sesaxeb gancxadeba qveyn-

deba sajarod, masobrivi informaciis saSualebebiT. 

3. specialisti auqcionis Catarebis droisa da adgilis Sesaxeb 

mxareebs acnobebs saqarTvelos samoqalaqo saproceso kodeqsiT dad-

genili wesiT.

I. zogadi debulebebi

muxlis normebi adgens specialistis mier auqcionis Catarebis 

droisa da adgilis Sesaxeb gancxadebis gamoqveynebisa da ipoTekis sa-

marTlebrivi urTierTobis monawileTaTvis Setyobinebis wesebs.

II. auqcionis Catarebis droisa da adgilis Sesaxeb gancxadeba

auqcionis Catarebis droisa da adgilis Sesaxeb informaciis gasa-

jaroeba aucilebeli winapirobaa specialistis mier ipoTekis sagnis 

auqcionis kanonierad Casatareblad, vinaidan am moqmedebis gareSe 

mesame pirebisaTvis _ potenciuri myidvelebisaTvis ucnobi darCebo-

da auqcionis Catarebis faqti da misi pirobebi. gamoqveynebaSi igu-

lisxmeba informaciis gasajaroeba masobrivi informaciis saSuale-

bebiT (gazeTi, televizia, interneti da misT.). garda gamoqveynebisa, 

kanoni specialurad adgens auqcionis Catarebis droisa da adgilis 

Sesaxeb uSualo Setyobinebis valdebulebas ipoTekis sagnis mesaku-

TrisaTvis, ipoTekarisa da movalisaTvis, vinaidan es pirebi yvela-

ze metad arian dainteresebulebi auqcionis SedegebiT. Setyobine-

ba unda ganxorcieldes samoqalaqo saproceso kodeqsis 70-e_78-e 

muxlebiT sasamarTlo uwyebis Cabarebis mimarT gaTvaliswinebuli 

wesebis mixedviT. 

gancxadebis gamoqveynebidan da Setyobinebis Cabarebidan auqcio-

nis Catarebamde unda arsebobdes drois gansazRvruli periodi, raTa 

1

2
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potenciur monawileebs mieceT saTanado dro auqcionisaTvis mosam-

zadeblad. amitomac kanoni imperatiulad adgens minimalur SviddRi-

an vadas gancxadebis gamoqveynebidan da Setyobinebis Cabarebidan au-

qcionis Catarebamde. kanoni aseve imperatiulad adgens im minimalur 

informaciasac, romelsac unda Seicavdes auqcionis Catarebis dro-

isa da adgilis Sesaxeb gancxadeba:

- uZravi nivTis mesakuTris saxeli da misamarTi;

- specialistis saxeli da misamarTi;

- auqcionis Catarebis dro da adgili;

- uZravi nivTis sawyisi fasi;

- uZravi nivTis adgilmdebareoba da mokle aRwera;

-  gancxadeba imis Sesaxeb, rom yvela sxva piri, romelTac ufle-

bebi aqvT uZrav nivTze, valdebulni arian, am uflebaTa dama-

dasturebeli mtkicebulebani waradginon auqcionis dawyebam-

de;

- auqcionis pirobebi.
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   muxli 3063. auqcionis Catarebis wesebi 

1. auqcions atarebs specialisti. igi auqcions gaxsnilad acxadebs 

da sTavazobs sawyis fass.

2. specialisti auqcionis Catarebamde adgens, sajaro reestrSi re-

gistrirebuli uflebebidan romeli sargeblobs upiratesi uflebiT 

im kreditoris pretenziasTan SedarebiT, romlisTvisac xorcieldeba 

aRsruleba. 

3. auqcionze specialisti acxadebs:

a) rom sajaro reestrSi registrirebuli upiratesi uflebebi im 

kreditoris moTxovnasTan SedarebiT, romlisTvisac xorcieldeba 

aRsruleba, ZalaSi rCeba da gadaxdiT ar dakmayofildeba;

b) Tu ra Rirebuleba aqvs gardamaval uflebebs (kreditoris moTxo-

vnasTan SedarebiT upirates uflebebs an uflebebs, romlebic gadahy-

veba uZrav nivTs auqcionis wesiT misi realizaciis Semdeg).

4. specialisti monawile mxareebs auqcionis procesis dawyebamde 

ganumartavs   auqcionis pirobebs.

I. zogadi debulebebi

muxlis normebi adgens specialistis mier Casatarebeli auqcionis 

proceduras sawyis etapze.

III. auqcionis Catarebis procedura sawyis etapze

specialistis, rogorc auqcionis centraluri figuris, movale-

obebi iwyeba auqcionis Catarebis proceduris dawyebamde; kerZod, 

specialisti valdebulia, daadginos ipoTekis saganze dadgenili is 

sanivTo uflebebi, romlebsac aqvs upiratesoba im ipoTekis ufle-

basTan SedarebiT, romlis safuZvelzec xorcieldeba ipoTekis sag-

nis realizacia. Tu aseTi upiratesi uflebebi dadgenilia ipoTekis 

saganze, maSin specialistma auqcionis monawileebs unda ganumar-

tos auqcionze ipoTekis sagnis gayidvis Sedegad maTi SenarCunebis 

samarTlebrivi Sedegebis Sesaxeb; garda amisa, specialistma unda 

daadginos upiratesi uflebebis Rirebuleba da aseve Seatyobinos 

amis Sesaxeb auqcionis monawileebs. am movaleobebis ganxorcieleba 

aucilebelia auqcionis monawileebis mier TavianTi uflebebis rea-

lizaciisTvis. amave mizans emsaxureba aseve proceduris dawyebisas 

specialistis upirvelesi movaleoba _ auqcionis monawileebisaTvis 

auqcionis pirobebis ganmarteba.

auqcionis Catarebis proceduris sawyisi etapi sruldeba specia-

listis mier ipoTekis sagnis gayidvis sawyisi fasis SeTavazebiT, ro-

melic aris auqcionis Catarebis xarjisa da ipoTekaris moTxovnis 

jamuri Tanxis odenoba (3064 II 1).

1
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muxli 3064. auqcionis Catareba

1. auqcioni tardeba kreditoris mier specialistTan gancxadebis 

Setanidan erTi Tvis vadaSi.

2. uZravi nivTis sawyisi fasi ganisazRvreba procesis xarjebisa da 

kreditoris moTxovnis jamuri odenobiT. auqcioni grZeldeba manam, 

sanam sxva SemoTavazeba ar moxdeba. specialistma unda gamoacxados fa-

sis bolo SemoTavazeba da auqcionis dasasruli.

3. fasis bolo SemoTavazeba unda gamocxaddes samjer da xmamaRla.

4. auqcionSi monawileobis yvela msurvelma unda waradginos saban-

ko garantia, romelic uzrunvelyofs monawilis mier Tanxis srulad 

dafarvas auqcionSi gamarjvebis SemTxvevaSi. sabanko garantiis odeno-

ba Seadgens uZravi nivTis sawyisi fasis erT meaTeds. sabanko garantiis 

pirveladi beneficiari aris kreditori.

I. zogadi debulebebi

muxlis normebi adgens specialistis mier auqcionis Catarebis 

vadasa da proceduras.

II. auqcionis Catarebis vada da procedura

kanoni adgens auqcionis Catarebis zRvrul vadas _ 1 Tves ipoTeka-

ris mier specialistisTvis gancxadebis wardgenis momentidan. pro-

ceduris simartivisa da efeqturobis garda, specialistis meSveobiT 

uZravi qonebis auqcionze gayidvis popularuloba ganpirobebulia 

swored misi Catarebis SemWidroebuli vadebis gamo, rac gamoricxavs 

auqcionis Catarebis umizezo gaWianurebas. auqcionze gayidvis sawyi-

si fasi Seadgens auqcionis Catarebis xarjisa da ipoTekaris moTxo-

vnis jamuri Tanxis odenobas. aRsaniSnavia, rom qarTul iuridiul 

literaturaSi gamoTqmuli erT-erTi mosazrebis Tanaxmad, fasis 

gansazRvris es wesi usamarTloa, radgan `am SemTxvevaSi kanonmdebe-

li mxedvelobaSi ar iRebs mesakuTris interesebs. kanonmdeblobiT 

mesakuTres unda mieces SesaZlebloba, moiTxovos, ipoTekis sagnis 

realizaciis fasi ganisazRvros damoukidebeli eqspertis (audito-

ris) mier~.1 auqcionis msvlelobisas specialistis mier cxaddeba fa-

sis bolo SemoTavazeba da auqcionis dasasruli; amasTan, fasis bolo 

SemoTavazeba unda gamocxaddes samjer da xmamaRla.

III. auqcionis monawilis mier Tanxis gadaxdis uzrunvelyofa 

imisaTvis, raTa gamoiricxos auqcionis monawileebis mxridan ise-

Ti arakeTilsindisieri qmedebebi, rogoricaa, magaliTad, auqcionSi 

1SoTaZe, ipoTeka, rogorc sabanko kreditis uzrunvelyofis saSualeba, 2011.
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gamarjvebis SemTxvevaSi Tanxis gadauxdeloba, kanoni avaldebulebs 

maT sabanko garantiis (879_890) wardgenas, romlis beneficiari iqneba 

ipoTekari. sabanko garantiis Tanxis odenoba unda Seadgendes auqci-

onze gayidvis sawyisi fasis 10%-s.
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  muxli 3065. auqcionze SeZenil qonebaze sakuTrebis uflebis warmoSoba 

1. auqcionze qonebis SemZens gadaecema specialistis Sesabamisi gan-

karguleba, romelSic unda aRiniSnos SeZenili qoneba, auqcionze qo-

nebis SemZeni, fasi da auqcionis pirobebi. auqcionTan dakavSirebul 

gankargulebebze specialistis xelmoweris sanotaro wesiT damowmeba 

savaldebuloa.

2. auqcionze qonebis SemZens evaleba, gadasaxdeli Tanxa erTi kviris 

ganmavlobaSi Seitanos specialistis sadepozito angariSze. ipoTekis 

xelSekrulebis mxareTa SeTanxmebiT SeiZleba dadgindes Tanxis gadax-

dis sxva wesi, rac winaswar unda ganisazRvros auqcionis pirobebSi.

3. gankarguleba cxaddeba auqcionze.

4. gankarguleba ZalaSia misi gamocxadebisTanave. gankargulebis 

ZalaSi Sesvlis Semdeg auqcionze qonebis SemZens sakuTrebis ufleba 

warmoeSoba mxolod fasis srulad gadaxdis Semdeg. 

5. sakuTrebis gadasvlis Sedegad uqmdeba yvela ipoTeka da sanivTo 

ufleba, romlebiTac datvirTuli iyo uZravi nivTi da romlebic re-

gistrirebulia aRsrulebis ganmaxorcielebeli kreditoris ipoTekis 

Semdeg. adre registrirebuli uflebebi nivTze ucvleli rCeba.

6. auqcionze gayiduli uZravi nivTis axali mesakuTre ikavebs Zveli 

mesakuTris adgils da xdeba sakuTrebis gadasvlis momentisaTvis am 

nivTTan dakavSirebuli samarTlebrivi urTierTobis monawile. 

7. ipoTekiT datvirTuli uZravi nivTis axal mesakuTreze gadasvlis 

momentidan Zveli mesakuTre kargavs yovelgvar uflebas am nivTze.

I. zogadi debulebebi 

muxlis normebi adgens specialistis mier Casatarebeli auqcionis 

proceduras bolo etapze da ipoTekis sagnis gayidvis samarTlebriv 

Sedegebs.

II. auqcionis Catarebis procedura bolo etapze

auqcionze gamarjvebulad cxaddeba monawile, romelic yvelaze 

did fass SesTavazebs. gamarjvebis faqtis aRsaniSnavad jer cxad-

deba, Semdeg ki gadaecema SemZens specialistis gankarguleba nayidi 

ipoTekis sagnis, SemZenis, fasisa da auqcionis pirobebis Sesaxeb in-

formaciis miTiTebiT. marTalia, gankarguleba ZalaSia misi gamocxa-

debisTanave, magram SemZenis mier nayid ipoTekis saganze sakuTre-

bis uflebis SeZena damokidebulia nasyidobis fasis Tanxis srulad 

gadaxdaze. SemZenis mier fasis srulad gadaxda aniWebs mas uflebas, 

moiTxovos sajaro reestrSi SeZenil uZrav nivTze sakuTrebis ufle-

2

1



587

muxli 3065 zurab WeWelaSvili

3

4

bis registracia.1 Tanxa Setanil unda iqnes specialistis sadepozi-

to angariSze auqcionis dasrulebidan 1 kviris vadaSi. ipoTekis xel-

Sekrulebis mxareTa SeTanxmebiT SeiZleba dadgindes Tanxis gadaxdis 

sxva wesi, rac winaswar unda ganisazRvros auqcionis pirobebSi. gan-

karguleba (masze specialistis xelmoweris namdviloba) mowmdeba 

sanotaro wesiT da eqvemdebareba sajaro reestrSi registracias.

III. auqcionze ipoTekis sagnis gayidvis samarTlebrivi Sedegebi

auqcionze ipoTekis sagnis gayidvis Sedegad SenarCundeba is saniv-

To uflebebi, romlebsac aqvs upiratesoba im ipoTekis uflebasTan 

SedarebiT, romlis safuZvelzec xorcieldeba ipoTekis sagnis rea-

lizacia; upiratesobis armqone (im ipoTekis uflebis registraciis 

Semdeg dadgenili uflebebi, romelTa safuZvelzec xorcieldeba 

ipoTekis sagnis realizacia) uflebebi uqmdeba. 3065 V normis teqst-

Si miTiTebulia, rom sakuTrebis gadasvlis Sedegad `uqmdeba yvela 

ipoTeka da sanivTo ufleba~; Sesabamisad, masSi igulisxmeba aseve aR-

nagoba, Tumca es norma aSkarad koliziuria  237-e muxlis normebisa, 

romlebic adgens, rom aRnagobis ufleba sajaro reestrSi Seitaneba 

sanivTo uflebebs Soris mxolod pirveli rigis uflebad da es rigi 

ar SeiZleba Seicvalos. miuxedavad imisa, rom 237-e muxlis normebi 

imperatiulia da savaldebuloa Sesasruleblad sajaro reestrisaT-

vis, normaTa kolizia unda gadawydes `normatiuli aqtebis Sesaxeb~ 

2009 wlis 22 oqtombris N1876 _ IIs saq. kanoniT, romelic adgens, rom 

Tanabari iuridiuli Zalis mqone normatiul aqtebs Soris winaaRmde-

gobis SemTxvevaSi upiratesoba eniWeba ufro gvian miRebul (gamoce-

mul) normatiul aqts (me-7 muxlis me-8 nawili). 3065 muxlis bolo 

redaqcia miRebulia 2010 wlis 7 dekembers (pirveli redaqcia ki 2007 

wlis 29 ivniss). amdenad, formalur-iuridiuli midgomiT 3065 muxlis 

normebs eniWeba upiratesoba samoqalaqo kodeqsis 237-e muxlis nor-

mebTan SedarebiT, Tumca sakiTxis aseTi gadawyveta, vfiqrobT, ar 

Seesabameba im did socialur mniSvnelobas, rasac kanonmdebeli ani-

Webs aRnagobis uflebas. analogiuri koliziaa 237-e muxlis normebsa 

da `saaR sru le bo warmoebaTa Sesaxeb~ 1999 wlis 16 aprilis N1908 IIs 

saq. kanonis 75-e muxlis me-4 nawilis me-2 winadadebis normasTan (ix. 

237-e komentari). 

ipoTekis sagnis axal mesakuTreze gadasvlis momentidan Zveli 

mesakuTre kargavs yovelgvar uflebas uZrav nivTze da, Sesabamisad, 

misi uflebrivi kavSiri ipoTekis saganTan am ukanasknelis realiza-

ciis Sedegad wydeba.2 auqcionze gayiduli ipoTekis sagnis SemZeni 

ikavebs Zveli mesakuTris adgils da xdeba sakuTrebis gadasvlis mo-

1 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 111.

2 iqve, gv. 113.
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mentisaTvis ipoTekis saganTan dakavSirebuli samarTlebrivi urTier-

Tobebis monawile. mag., ipoTekis sagnis eqspluataciasTan dakavSire-

biT Zvel mesakuTres hqonda wylis, eleqtroenergiis an komunaluri 

momsaxurebis davalianeba; SemZeni avtomaturad xdeba am miwodebisa 

Tu momsaxurebis urTierTobebis monawile.
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 muxli 3066. auqcionze SeZenil qonebaze uflebis gadacemis gauqmeba

Tu specialisti auqcionis pirobebiT gansazRvrul vadaSi mis mier 

miTiTebul sadepozito angariSze ar miiRebs auqcionze qonebis SemZe-

nis mier gadasaxdel Tanxas, specialisti auqmebs gankargulebas auqci-

onze SeZenil qonebaze uflebis gadacemis Sesaxeb da atarebs xelaxal 

auqcions, rac ar CaiTvleba ganmeorebiT auqcionad.

I. zogadi debulebebi

 

muxlis norma agrZelebs 3065 muxlis danawess da adgens auqcionze 

gamarjvebulis mier nasyidobis fasis Tanxis gadauxdelobis samarT-

lebriv Sedegebs.

II. nasyidobis fasis Tanxis gadauxdelobis samarTlebrivi Sedegebi

3065 II Tanaxmad, nasyidobis fasis Tanxa auqcionis dasrulebidan 1 

kviris vadaSi srulad unda iqnes Setanili specialistis sadepozito 

angariSze; winaaRmdeg SemTxvevaSi specialisti auqmebs gankargulebas 

auqcionze SeZenili ipoTekis saganze uflebis gadacemis Sesaxeb da 

atarebs xelaxal auqcions; amave dros, es ukanaskneli ar CaiTvleba 

meore (muxlis terminologiiT _ `ganmeorebiT~, 307) auqcionad.

1

2
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 muxli 307. meore auqcioni

1. Tu pirveli auqcionis dros ar moxdeba Sesabamisi SemoTavazeba, 

specialisti 10 dRis vadaSi niSnavs meore auqcions.

2. meore auqcioni unda gamocxaddes imave formiT, ra formiTac ga-

mocxadda pirveli auqcioni. amasTanave, unda mieTiTos, rom auqcioni 

tardeba meored. 

3. meore auqcionis Catarebis dros uZravi nivTis sawyisi fasi unda 

iyos pirvel auqcionze SemoTavazebuli sawyisi fasis naxevari an kre-

ditoris werilobiTi Tanxmobis SemTxvevaSi _ ufro mcire Tanxa. 

4. (amoRebulia). 

5. Tu meore auqcionze ipoTekiT datvirTuli uZravi nivTi ver gaiyi-

da, kreditorisa da movalis (uZravi nivTis mesakuTris) SeTanxmebiT 

SesaZlebelia, moTxovna dakmayofildes kreditorisaTvis uZravi niv-

Tis sakuTrebaSi gadacemiT. am SemTxvevaSi xarjebis dafarva daekisreba 

kreditors.

6. am muxlis me-5 nawiliT gaTvaliswinebuli SeTanxmebis miuRwevlo-

bis SemTxvevaSi specialisti atarebs mesame auqcions am muxlis pirve-

li nawiliT dadgenil vadaSi. mesame auqcionze uZravi nivTis gayidvis 

wess gansazRvravs specialisti. mesame auqcioni ise unda iyos organi-

zebuli, rom uZravi nivTi gaiyidos.

I. zogadi debulebebi

muxlis normebi adgens auqcionis proceduras meore da mesame au-

qcionebze.

II. meore auqcionis Catarebis procedura

ipoTekis sagani SeiZleba ver gaiyidos pirvel auqcionze Sesaba-

misi SeTavazebis ararsebobis gamo; Sesabamisad, saWiro xdeba meore 

auqcionis Catareba. am ukanasknels specialisti niSnavs pirveli au-

qcionis dasrulebidan 10 dRis vadaSi pirveli auqcionisaTvis dad-

genili formiT da imaze miTiTebiT, rom auqcioni tardeba meored. 

pirvel da meore auqcionebs Soris arsebiTi gansxvaveba isaa, rom 

meore auqcionis dros ipoTekis sagnis sawyisi fasi ukve unda iyos 

pirvel auqcionze SemoTavazebuli sawyisi fasis naxevari, Tumca am 

saerTo wesidan daiSveba gamonaklisi ufro mcire Tanxis dadgenis 

saxiT mxolod im SemTxvevaSi, Tu ipoTekari amas daeTanxmeba weri-

lobiT.

miuxedavad imisa, rom ipoTekis sagnis mimarT mimdinareobs auq-

cioni, es xels mainc ar uSlis ipoTekis xelSekrulebis mxareebs _ 

ipoTekarsa da mesakuTres _ SeTanxmdnen ipoTekis sagnis ipoTekaris 

3

2

1
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sakuTrebaSi gadacemaze am ukanasknelis moTxovnis dakmayofilebis 

angariSSi. am SemTxvevaSi gamoiyeneba me-300 muxlis normebi;1 ipoTe-

kis sagnis sakuTrebaSi gadacemis xarjebi ekisreba ipoTekars.

III. mesame auqcionis Catarebis procedura

Tu ipoTekis sagani ver gaiyida verc meore auqcionze, maSin tar-

deba mesame auqcioni, romelzec ipoTekis sagnis gayidvis wesebs Tavi-

si SexedulebiT gansazRvravs specialisti. kanoni mas, praqtikulad, 

srul Tavisuflebas aniWebs auqcionis Catarebis proceduris mxriv 

mxolod im moTxovniT, rom auqcioni ise iyos organizebuli da Cat-

arebuli, ipoTekis sagani yvela SemTxvevaSi gaiyidos.

1  ix. me-300 muxlis koment.

4
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 muxli 308. xarjebis dafarva 

ipoTekiT datvirTuli uZravi nivTis realizaciis Sedegad miRe-

buli Semosavlidan moTxovnebi unda daifaros Semdegi rigiTobiT: 

xarjebi, kreditoris moTxovna sruli odenobiT. Tu amonagebi TanxiT 

srulad ar ifareba xarjebi, gansxvavebis gadaxdis valdebuleba ekis-

reba kreditors.

I. zogadi debulebebi 

muxlis norma adgens ipoTekis sagnis realizaciis Sedegad miRe-

buli Tanxidan moTxovnebis dafarvis rigiTobas.

II. ipoTekis sagnis realizaciis Sedegad miRebuli

Tanxidan moTxovnebis dafarvis rigiToba

kanoni imperatiulad adgens ipoTekis sagnis realizaciis Sede-

gad miRebuli Tanxidan moTxovnebis dafarvis rigiTobas; kerZod, am 

Tanxidan jer ifareba realizaciaze gaweuli xarjebi da mxolod amis 

Semdeg _ ipoTekaris moTxovna. Tu amonagebi Tanxa ar aRmoCnda sak-

marisi am valebis momsaxurebisaTvis, maSin sxvaobis dafarva ekisreba 

ipoTekars.

1

2
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 muxli 309. pasuxismgebloba auqcionis arajerovnad Catarebis gamo 

Tu specialisti ver asrulebs auqcionis CatarebasTan dakavSirebiT 

misTvis dakisrebul movaleobebs, igi warmoSobili zianisaTvis pasuxs 

agebs monawileebis winaSe.

I. zogadi debulebebi 

muxlis norma adgens specialistis pasuxismgeblobas auqcionis 

arajerovnad CatarebisaTvis.

II. specialistis pasuxismgebloba

vinaidan specialisti auqcionis centraluri figuraa da, Sesaba-

misad, mas sakmaod farTo uflebamosileba aqvs miniWebuli kanoniT 

(gansakuTrebiT, mesame auqcionze, romelSic specialists sruli Ta-

visufleba eniWeba auqcionis Catarebis proceduris mxriv!), am uf-

lebamosilebis sakompensaciod kanoni adgens mis pasuxismgeblobasac 

auqcionis Catarebisas masze dakisrebuli movaleobebis Seusruleb-

lobis an arajerovani SesrulebisaTvis; pasuxismgebloba gamoixate-

ba im zianis anazRaurebiT, romelic miyenebul iqna auqcionis mo-

nawileebisaTvis specialistis mier nakisri movaleobebis braleuli 

Seusruleblobis an arajerovani Sesrulebis Sedegad.

1

2
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 muxli 310. nivTis iZulebiTi marTva (sekvestri)

1. iZulebiTi aRsrulebisaTvis uflebamosili ipoTekaris gancxa-

debis safuZvelze sasamarTlos SeuZlia, auqcionze iZulebiTi gasx-

visebis nacvlad daadginos nivTis iZulebiTi marTva (sekvestri). aseT 

SemTxvevaSi sasamarTlo marTvis funqcias gadascems mmarTvels, rome-

lic SeiZleba iyos ipoTekaric.

2. gadawyvetilebis miRebamde sasamarTlom unda mousminos sajaro 

reestrSi registrirebul pirebs, romelTa uflebebic SeiZleba Sei-

laxos iZulebiTi marTviT.

3. mmarTveli iRebs nivTisagan nayofs da ganawilebis gegmis safuZ-

velze, romelsac adgens TviTon da amtkicebs sasamarTlo, anawilebs 

mas wlis bolos yvela danaxarjis gamoklebiT, romelTac miekuTvneba 

marTvis xarjebic.

4. iZulebiTi marTva unda gauqmdes, rodesac kreditori dakmayofi-

lebulia an aSkaraa, rom marTvis gziT kreditoris dakmayofileba ver 

moxerxdeba.

5. saqarTvelos iusticiis saministros mmarTvelobis sferoSi mo-

qmedi sajaro samarTlis iuridiuli piris − aRsrulebis erovnuli 

biuros mier nivTis iZulebiTi marTvis (sekvestris) gamoyenebis wesi 

da pirobebi ganisazRvreba `saaRsrulebo warmoebaTa Sesaxeb~ saqarT-

velos kanoniT.

I. zogadi debulebebi

muxlis normebi adgens ipoTekis sagnis iZulebiTi marTvis (sek-

vestris) dadgenisa da warmoebis wesebs; maTi mizania ipoTekis sagnis 

auqcionze iZulebiT gayidvis alternativis Seqmna, raTa ipoTekaris 

moTxovna daifaros ara ipoTekis sagnis gayidvis gziT, aramed iZule-

biTi marTvis Sedegad amonagebi TanxebiT.

II. ipoTekis sagnis iZulebiTi marTvis (sekvestris) cneba da dadgena

sekvestri anu ipoTekis sagnis iZulebiTi marTva ipo Te kis re-

gistraciasa da iZulebi T auq ci o nTan erTad uZravi nivTebis mimarT 

aRsrulebis erT-erTi saxea, romlis mizania valdebulebis SeZle-

bisdagvarad mcire droSi Sesruleba ipoTekis sagnis sameurneo da-

niSnulebiT gamoyenebiT miRebuli Semosavlebis xarjze. sekvestri 

dgindeba sasamarTlos gadawyvetilebiT. am gadawyvetilebis miReb-

amde sasamarTlom unda mousminos sajaro reestrSi registrirebul 

pirebs, romelTa uflebebic SeiZleba Seilaxos iZulebiTi marTviT 

(mag.: meaRnage, uzufruqtuari, damqiravebeli). samoqalaqo kodeqsis 

2

1
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3

4

310-e muxlTan erTad, sekvestris mimarT gamoiyeneba `saaRsrulebo 

warmoebaTa Sesaxeb~ saqarTvelos kanonis 78-e_82-e muxlebis speci-

aluri normebi.

III. ipoTekis sagnis iZulebiTi marTvis (sekvestris) procedura. misi 

Sewyveta da gauqmeba

sekvestri xorcieldeba sasamarTlos mier daniSnuli mmarTvelis 

mier, romelic SeiZleba iyos Tavad ipoTekari, xolo Tu sekvestri 

xorcieldeba aRsrulebis erovnuli biuros warmoebaSi arsebuli 

iZulebiT aRsrulebis farglebSi, aseve − aRsrulebis erovnuli biu-

ros mier daniSnuli mmarTveli an ipoTekis sagnis mesakuTre. mmarT-

veli ar SeiZleba iyos gadawyvetilebis gamomtani sasamarTlos wevri 

an am gadawyvetilebis mimRebis axlo naTesavi. aRsrulebis erovnuli 

biuros mier iZulebiTi marTvis gamoyenebis Sesaxeb gadawyvetilebis 

miRebisas mmarTvelad iniSneba aRsrulebis erovnuli biuros TanamS-

romeli. mmarTvelad kreditoris daniSvnisTvis saWiroa misi Tanx-

moba. iZulebiTi marTvis Sedegad mmarTveli iRebs nivTisagan nay-

ofs da ganawilebis gegmis safuZvelze, romelsac adgens TviTon da 

amtkicebs sasamarTlo, anawilebs mas wlis bolos yvela danaxarjis 

gamoklebiT, romelTac miekuTvneba marTvis xarjebic. iZulebiTi 

marTvis Sedegad amoRebuli Tanxebi (mimdinare xarjebis gamoklebiT) 

Setanil unda iqnes aRsrulebis erovnuli biuros sadepozito anga-

riSze, ris Sesaxebac mmarTveli acnobebs aRmasrulebels. mmarTveli 

pasuxs agebs yvela valdebulebisaTvis, romlebic mas aqvs yvela mo-

nawile mxaris mimarT. is valdebulia, naxevar weliwadSi erTxel da 

mmarTvelobis dasasruls waradginos angariSi. mmarTvelis angariSi 

waredgineba aRsrulebis erovnul biuros, romelic, Tavis mxriv, mas 

warudgens kreditorsa da movales.

mmarTveli da aRmasrulebeli valdebuli arian, acnobon sasa-

marTlos, xolo Tu iZulebiTi marTvis gamoyenebis Sesaxeb gadawy-

vetileba miRebulia aRsrulebis erovnuli biuros mier − aRsru-

lebis erovnul biuros, kreditorTa moTxovnebis dakmayofilebis 

Taobaze. aseT SemTxvevaSi sasamarTlo/aRsrulebis erovnuli biuro 

iRebs gadawyvetilebas iZulebiTi marTvis Sewyvetis Sesaxeb. iZule-

biTi marTva unda aseve gauqmdes, rodesac kreditori dakmayofile-

bulia an aSkaraa, rom marTvis gziT kreditoris dakmayofileba ver 

moxerxdeba. iZulebiTi marTvis gamoyeneba dauSvebelia, Tu movale 

amis winaaRmdegia, an, Tu is ar uzrunvelyofs im pirobebis Seqm-

nas, romlebic aucilebelia iZulebiTi marTvis normalur pirobebSi 

gansaxorcieleblad. iZulebiTi marTva wydeba da aRsruleba zogadi 

wesis Sesabamisad grZeldeba, Tu:
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- iZulebiTi marTvis Sedegad ar daifara valdebuleba da, ima-

vdroulad, ar arsebobs iZulebiTi marTvis vadis gagrZelebis Sesax-

eb gadawyvetilebis miRebis safuZveli;

- dairRva iZulebiTi marTvis pirobebi (garda im SemTxvevisa, 

rodesac SesaZlebelia darRvevis mcire droSi, iZulebiTi marTvis 

Sewyvetis sakiTxis gadawyvetamde, aRmofxvra);

- iZulebiTi marTvis periodSi gamovlinda sxva garemoeba, ro-

melic samarTlebrivi an faqtobrivi TvalsazrisiT gamoricxavs iZu-

lebiTi marTvis gamoyenebas.



597

muxli 311 Tamar SoTaZe

kari meoTxe
sajaro reestri

muxli 311. sajaro reestris daniSnuleba 

1. sajaro reestri aris nivTsa da aramaterialur qonebriv sikeTeze 

uflebaTa, yadaRisa da sagadasaxado giravnobis/ipoTekis warmoSobis, 

maTSi cvlilebis da maTi Sewyvetis, aseve uZrav nivTze sakuTrebis uf-

lebis mitovebis warmoSobis da masSi cvlilebis Sesaxeb monacemTa er-

Toblioba. 

2. sajaro reestris warmoebisa da xelmisawvdomobis wesebi da 

pirobebi ganisazRvreba kanoniT.

saqarTvelos 2007 wlis 11 maisis kanoni #4744 _ ssm I, #18, 22.05.2007 w., mux. 158.

I. zogadi debulebebi ........................................................................ 597

1. sajaro reestris mniSvneloba ............................................... 597
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1. saregistracio erTeuli ........................................................ 601

a. uZravi nivTebi ..................................................................... 602

b. moZravi nivTebi ................................................................... 603

g. aramaterialuri qonebrivi sikeTeebi ............................... 603

2. registracias daqvemdebarebuli uflebebi ......................... 604

a. sanivTo uflebebi ............................................................... 604

b. valdebulebiTi uflebebi .................................................. 605

3. registrirebuli SezRudvebi  ................................................ 606

a. kerZosamarTlebrivi SezRudvebi ...................................... 606

b. sajarosamarTlebrivi SezRudvebi .................................... 606

b.a. sagadasaxado giravnoba/ipoTeka ..................................... 607

b.b. movaleTa reestri ............................................................ 608

III. sajaro reestris warmoeba .......................................................... 609

IV. registrirebul monacemTa xelmisawvdomoba ............................ 610

V. normis mniSvneloba saproceso samarTalSi .............................. 611

I. zogadi debulebebi

1. sajaro reestris mniSvneloba

sajaro reestri saxelmwifo reestris erT-erTi saxea. sajaro 

reestri aris uZrav nivTebze uflebaTa, sajarosamarTlebrivi Sez-

Rudvis, sagadasaxado giravnobis/ipoTekis, moZrav nivTebsa da arama-

terialur qonebriv sikeTeze uflebaTa, mewarmeTa da arasamewarmeo 

(arakomerciuli) iuridiuli pirebis da samisamarTo reestrebis er-

1
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2

3

4

5

Toblioba. sajaro reestris warmoebis wesi ganisazRvreba Sesabamisi 

sakanonmdeblo da kanonqvemdebare normatiuli aqtebiT.1

qonebaze uflebaTa registraciis instituti konstitutiuri mniS-

vnelobiT damkvidrda qarTul kanonmdeblobaSi. kanonmdebeli regis-

traciis faqts mraval samarTlebriv Sedegs ukavSirebs. registra-

ciis sajaro aqtiT xdeba rogorc registracias daqvemdebarebul 

uflebaTa warmoSoba, aseve, kanoniT gaTvaliswinebul SemTxvevebSi, 

nivTsa da aramaterialur qonebriv sikeTeze dadebuli garigebebi 

ZalaSi Sedis am garigebebiT gansazRvruli uflebebis sajaro ree-

strSi registraciis momentidan (3111 3).

konstitutiuri mniSvneloba gamoixateba uflebis warmoSobiT, 

kerZod, ufleba iuridiul Zalas iZens registraciis dasrule-

bisTanave. uZrav qonebaze sakuTrebis uflebis warmoSobis mimarT 

moqmedi wesi vrceldeba sxva sanivTo da savaldebulo registracias 

daqvemdebarebul valdebulebiT (sargeblobis Sinaarsis) uflebebze, 

magaliTad, 289-e muxlis safuZvelze. msgavsad sakuTrebis uflebisa, 

ipoTekis ufleba iuridiul Zalas iZens sajaro reestrSi registra-

ciis momentidan.

sajaro reestrSi registraciis faqti adasturebs qonebaze uf-

lebis warmoSobasa da saxelmwifos mier sajaro aqtiT dadasture-

bis gziT garantirebuls xdis uflebis namdvilobas. samoqalaqo 

kodeqsis miznebidan gamomdinare, registraciis aqti _ es aris sa-

jaro dadastureba samoqalaqo garigebis safuZvelze warmoSobili 

uflebis namdvilobisa. SesaZlebelia, xelSekrulebis safuZvelze 

arsebuli uflebis registraciis valdebuleba momdinareobdes ara 

mxareTa iniciativis, aramed sasamarTlos davalebiT: `samoqalaqo 

saproceso kodeqsis me-2 muxlis Tanaxmad, yoveli pirisaTvis uz-

runvelyofilia uflebis sasamarTlo wesiT dacva. saqmis ganxilvas 

sasamarTlo Seudgeba im piris gancxadebiT, romelic mimarTavs mas 

Tavisi uflebis an kanoniT gaTvaliswinebuli interesebis dasaca-

vad. sajaro reestrSi fiqsirdeba nebismieri ufleba, rac arsebobs 

am nivTis mimarT da Tu samarTlebrivad arsebobs esa Tu is ufle-

ba, magram igi sxvadasxva valdebulebisgan Tavis aridebis mizniT ar 

fiqsirdeba reestrSi, sasamarTlos SeuZlia, daavaldebulos aseTi 

moqmedebis Sesrulebis ganxorcieleba. aRsaniSnavia is garemoebac, 

rom uflebis registracia gulisxmobs namdvili uflebis arsebobas. 

anu ufleba mxolod maSin SeiZleba dafiqsirdes sajaro reestrSi, 

Tu igi marTlzomieria~.2

registraciis instituti samarTlebriv urTierTobebSi sajarosa-

1  saqarTvelos kanoni `sajaro reestris Sesaxeb~ (19.12.2008); saqarTvelos iusticiis 

ministris # 4 brZanebiT damtkicebuli `sajaro reestris Sesaxeb instruqciis 

damtkicebis Taobaze~ (15.01.2010).

2 saqarTvelos uzenaesi sasamarTlos 2009 wlis 2 ivlisis #as-1154-1299-08 gadawyvetileba.
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marTlebrivi mniSvnelobis aqtad ganixileba. kerZosamarTlebriv 

urTierTobebSi registraciis meSveobiT saxelmwifo ki ar ereva 

kerZosamarTlebriv urTierTobebSi, aramed axdens registraciis 

sajaroobiT, uflebis aRricxvis sizustiT samarTlebrivi urTier-

Tobebis monawileTa interesebis dacvas. saxelmwifos registraciis 

meSveobiT wesrigi Seaqvs kerZosamarTlebriv urTierTobebSi.

qonebaze uflebaTa registraciis valdebulebidan gamomdinare, 

gamoricxulia uflebis arsebobis faqtis dadgena, garda sajaro 

reestrSi daculi registrirebuli informaciisa. `samoqalaqo ko-

deqsi ar icnobs termins _ qonebis balansze arsebobas an balansidan 

balansze gadacemas. kodeqsis Tanaxmad, uZrav qonebaze sakuTrebis 

uflebis mosapoveblad aucilebelia sanotaro wesiT damowmebuli 

garigebis dadebis sabuTi da SemZenis registracia sajaro reestrSi 

(183-e muxli). amitom miTiTeba imisa, rom sadavo saxli arsebobs ro-

melime organos balansze, ar SeiZleba, gamoyenebul iqnes imis dasa-

dastureblad, rom sadavo qoneba misi sakuTrebaa~.3

sajaro reestrSi registracia miznad isaxavs qonebaze uflebaTa 

warmoSobas. uZrav qonebaze sajaro reestrSi registracias eqvemde-

bareba saregistracio erTeulze kanonmdeblobiT dadgenili wesiT 

registrirebuli uflebebi, sajaro SezRudva da sxva monacemebi, 

romlebic uzrunvelyofs samoqalaqo brunvis monawilis informire-

bas qonebisa da masaze arsebuli uflebrivi mdgomareobis Sesaxeb. 

uZrav qonebaze uflebaTa savaldebulo wesiT registraciis Sedegia 

is, rom araregistrirebuli uflebebi uZrav qonebaze ar iTvleba 

warmoSobilad.

`sakasacio palata ganmartavs, rom samoqalaqo uflebebs, ro-

melTa arseboba vlindeba mxolod sajaro reestridan, axasiaTebT 

gansakuTrebuli Tavisebureba, rac vlindeba maTi gankargvis SemTx-

vevaSi. amdenad, maTi gasxvisebis, datvirTvis an sxvagvari gankargvis 

SemTxvevaSi metad didi mniSvneloba eniWeba mesame pirTa uflebebs, 

romlebisTvisac aRniSnuli uflebis sajaro reestrSi registracia 

warmoadgens myar garantias samarTlebrivi urTierTobis warmoSobi-

saTvis. yovelive aRniSnuli miuTiTebs sajaro reestris mniSvnelo-

baze, kerZod, sajaro reestris cnebis ganmartebisaTvis aucilebe-

lia, sworad Sefasdes sajaro reestris daniSnuleba da funqcia, Tu 

ra interesebs emsaxureba aRniSnuli instituti da, aqedan gamomdina-

re, ra mniSvneloba eniWeba reestris registraciis faqts.

upirveles yovlisa, yuradReba unda gamaxvildes sajaro reestris 

daniSnulebaze, romelic warmoadgens samoqalaqo brunvis garants 

da emsaxureba brunvis monawilis interesebis uzrunvelyofas, dac-

vas. aRniSnuli principis safuZvelze, obieqturad arsebuli faqti 

3  saqarTvelos uzenaesi sasamarTlos 2007 wlis 22 Tebervlis # as-402-794-06 gadawyveti-

leba.

6

7

8
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10

11

_ sajaro reestrSi uflebis registracia, icavs ndobisa da keTil-

sindisierebis princips sajaro reestrSi registraciaunariani uf-

lebebis gankargvis dros da misi sisworis prezumfcia exeba rogorc 

adrindeli mesakuTris, aseve axali SemZenis uflebebs. konkretul 

SemTxvevaSi aRniSnuli principi icavs aseve kreditoris (ipoTekaris) 

uflebas~.4

2. sajaro reestris Seqmnis istoria

1997 wlis 25 noembris saqarTvelos samoqalaqo kodeqsis miRebiT, 

uZrav qonebaze uflebaTa aRricxvis mizniT, ZalaSi Sevida norme-

bi sajaro reestris Sesaxeb, romliTac safuZveli Caeyara germaniis 

saadgilmamulo wignis principebze agebul sajaro reestris insti-

tuts. miwis nakveTebis yoveli axali SeZenis registracia 1997 wlis 

25 noembridan unda ganxorcielebuliyo miwis registraciis samsa-

xuris sistemaSi arsebuli saadgilmamulo wignis (sajaro reestris) 

samsaxurSi.

saqarTvelos miwis marTvis saxelmwifo departaments daevala, 

uzrunveleyo saTanado samsaxuris Camoyalibeba, sajaro reestris 

formularebis momzadeba da yvela im organizaciuli sakiTxis mogva-

reba, romlebic dakavSirebulia samoqalaqo kodeqsis amoqmedebidan 

warmoSobili uZravi nivTebis mesakuTreebis registraciasTan (1514). 

1998 wels miwis marTvis saxelmwifo departamentSi Camoyalibda sa-

jaro reestris samsaxuri. miwis marTvis departamenti sxva funqcieb-

Tan erTad axorcielebda uZrav qonebaze uflebaTa registraciis 

warmoebis funqcias, departamentis likvidaciamde, 2004 wlamde.

sajaro reestris erTiani samsaxuris Camoyalibebamde samoqalaqo 

kodeqsiT am samsaxurisaTvis dakisrebuli funqciebis ganxorciel-

eba daekisra teqnikuri inventarizaciis biuroebs5 an adgilobrivi 

mmarTvelobis organoebs, aseve saqarTvelos urbanizaciisa da mSe-

neblobis saministros da miwis marTvis saxelmwifo departaments, 

4  saqarTvelos uzenaesi sasamarTlos 2007 wlis 10 oqtombris # as-307-633-07 gadawyve-

tileba.

5  saqarTveloSi 1939 wlidan moqmedebda teqnikuri aRricxvis/inventarizaciis 

biuroebi (Semdg. teqbiuro), sadac aRiricxeboda moqalaqeTa mflobelobaSi arsebuli 

sacxovrebeli saxlebi, sxvadasxva daniSnulebis Senoba-nagebobebi (farTis miTiTebiT). 

im dros arsebuli ekonomikuri formaciisa da moqmedi kanonmdeblobis gaTvaliswinebiT, 

teqbiuro axdenda uZravi qonebis teqnikuri Sinaarsis informaciis aRricxva/aRweras, ise, 

rom ar xdeboda uZrav qonebaze uflebis registracia. iqidan gamomdinare, rom sabWoTa 

periodis saqarTveloSi uZravi qonebis erTaderT mesakuTred saxelmwifo iTvleboda, 

sargeblobaSi arsebuli uZravi qonebis aRricxva teqbiuroSi ar ganapirobebda moqalaqeTa 

sakuTrebis uflebis warmoSobas. pirebs, moqmedi kanonmdeblobiT, ar ekrZalebodaT 

samoqalaqo garigebaTa dadeba, Tumca saqarTvelos ssr-is samoqalaqo samarTlis 

kodeqsis safuZvelze xdeboda xelSekrulebis registracia, rac ukavSirdeboda dadebuli 

xelSekrulebis ZalaSi Sesvlasa da ara xelSekrulebis safuZvelze SeZenili sakuTrebis 

uflebis warmoSobas (registracias). 

9
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romelTac unda uzrunvelyon sajaro reestris monacemebis saja-

rooba da xelmisawvdomoba dainteresebul pirTaTvis (1515). 

miwis registraciis Sesaxeb Zaladakarguli kanonisa da saqarT-

velos urbanizaciisa da mSeneblobis ministris 1999 wlis 20 ivlisis 

#47 brZanebiT damtkicebuli adgilobrivi mmarTvelobis teqnikuri 

aRricxvis teritoriuli samsaxuris tipuri debulebis mixedviT, im 

dros moqmedi maregistrirebeli organoebis valdebuleba iyo, uZrav 

nivTze masTan daculi monacemebi miewodebina miwis marTvis saxelm-

wifo departamentis sajaro reestris samsaxurisTvis.

saqarTvelos prezidentis 2004 wlis 28 seqtembris #416 brZane-

bulebiT, likvidirebul iqna adgilobrivi mmarTvelobis teqnikuri 

aRricxvis teritoriuli samsaxurebi da am samsaxurebSi arsebuli 

uZravi nivTebis saaRricxvo monacemebi arqivis saxiT gadaeca sajaro 

samarTlis iuridiul pirs _ sajaro reestris erovnul saagentos. 

Tanamedrove saregistracio procesSi teqbiuros saarqivo informa-

cias aqvs saregistracio dokumentaciis mniSvneloba, romlis safuZ-

velze, kanonmdeblobiT dadgenili wesiT, uZrav nivTebze xorciel-

deba uflebaTa registracia.

2004 wlis 1 ivnisis `saxelmwifo reestris Sesaxeb~ saqarTvelos 

kanoniT da saqarTvelos iusticiis ministris 2004 wlis 19 ivlisis 

#835 brZanebiT damtkicebuli sajaro reestris erovnuli saagentos 

debulebiT iusticiis saministros sistemaSi Seiqmna sajaro samarT-

lis iuridiuli piris organizaciuli formiT sajaro reestris ero-

vnuli saagento.6 

II. registrirebuli monacemebi

1. saregistracio erTeuli

sajaro reestrSi uflebaTa registracias eqvemdebareba kanoniT 

gansazRvruli kategoriis qoneba, romelsac aseve SesaZlebelia, vu-

wodoT saregistracio erTeuli. samoqalaqo kodeqsiT qonebis kate-

goriaSi Semavali obieqtebi garkveuli Taviseburebebis gaTvaliswi-

nebiT eqvemdebareba sajaro reestrSi registracias. 

sajaro reestrSi qonebaze uflebrivi registraciis procesi age-

bulia obieqtis principis mixedviT, rac gulisxmobs imas, rom sa-

registracio warmoebis Sedegad arsebuli informacia aRiricxeba 

saregistracio obieqtis irgvliv, rac, Tavis mxriv, ganapirobebs 

uflebis registraciamde saregistracio obieqtis identifikacias. 

saregistracio erTeulis dazusteba metwilad ganapirobebs regis-

trirebuli uflebis sizustes. aqedan gamomdinare, miwis nakveTze 

6  ix. lafaCi, sajaro reestri _ uZrav nivTebze uflebaTa maregistrirebeli organo da am 

sferoSi ganxorcielebuli reformebi, `samarTlis Jurnali~, 2/2011, gv. 77-98.

12
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17

20

18

19

uflebis registraciamde xdeba sajaro reestris sistemaSi uZravi 

qonebis, rogorc sakadastro erTeulis, registracia, rac win us-

wrebs uflebis registraciis process. 

sajaro reestrSi uflebriv registracias eqvemdebareba Semdegi 

saxis saregistracio obieqtebi: uZravi nivTi, moZravi nivTi, aramate-

rialuri qonebrivi sikeTe. 

a. uZravi nivTebi

uZravi nivTis cneba sxvadasxva samarTlebriv sistemaSi sxvadasx-

vagvari SinaarsiT gxvdeba. zogierTi qveynis kanonmdeblobiT uZrav 

nivTad miCneulia mxolod miwis nakveTi (`erTiani obieqtis~   kon-

cefcia).7

sxva qveynebis kanonmdeblobiT, uZravi nivTis cnebas ufro farTo 

mniSvneloba aqvs, vinaidan, miwis nakveTis garda, uZrav nivTad miiC-

neva sxva saxis obieqtebi: nageboba, mowyobiloba, inventari (`mravali 

nivTis~ koncefcia).8 

romis samarTalSi moqmedebda principi _ Superfi cis solo cedit, romlis 

Tanaxmad, bunebiT uZrav nivTad miiCneva mxolod miwis nakveTi, es 

principi romis samarTlis recefciis Semdeg amave SinaarsiT aisaxa 

germaniis samoqalaqo kodeqsSi. germaniis sk-i ar iTvaliswinebs uZ-

ravi nivTis cnebas, kanonmdeblis yuradReba ufro metad gadatani-

lia mis samarTlebriv regulirebaze. yvela im obieqtze, romelic 

arsebobs miwis qvemoT an miwis zemoT, vrceldeba uZravi qonebis mi-

marT dadgenili wesebi. uZravi nivTebis mimarT moqmedi samarTlis 

gavrceleba sxva saxis obieqtebze damokidebulia maT kavSirze miwis 

nakveTTan. aqcenti keTdeba imaze, Tu ra saxis _ mudmiv Tu droebiT, 

bunebriv Tu xelovnur _ kavSirTan gvaqvs saqme. 9

kanonmdeblobiT aRiarebulia uZravi nivTis mimarT arsebuli „mra-

vali nivTis“ koncefcia, rac konkretul normatiul gamoxatulebas 
povebs samoqalaqo kodeqsisa (149-e muxli) da „sajaro reestris Sesax-
eb“ kanonSi (me-2 muxli). miuxedavad imisa, rom mcenare da wiaRiseuli 
Sedis uZravi nivTis erTian cnebaSi, isini damoukidebel saregistra-

cio erTeulad ar ganixilebian. kerZod, maT mimarT moqmedebs principi 
_ ufleba mTavar nivTze vrceldeba mis arsebiT Semadgenel nawilzec.10 
anu miwis nakveTis mesakuTre imavdroulad aris miwaze aRmocenebuli 
7  germaniaSi, SveicariaSi, avstriaSi, xorvatiaSi, estoneTsa da a.S. magaliTad, Sveicariis 

kanonmdeblobaSi uZravi nivTis cnebas vxvdebiT saadgilmamulo wignis Sesaxeb kanonSi 

(3.2) (GBV- Vorordnung betreff end das Grundbuch), romlis Tanaxmad, uZrav qonebad miCneulia 

zust sazRvrebSi registrirebuli miwis nakveTi.  
8 safrangeTSi, belgiaSi, portugaliaSi da a.S.

9  ix. Курзински-Сингер/Зарандия, Рецепция немецкого вещного права в Грузии, „Вестник Гражданского 
право“, 1/2012, С. 250-252. 

10  ix. Wanturia, uZravi nivTebis sakuTreba, 2001, gv. 163-168; SoTaZe, ipoTeka, rogorc 

sabanko kreditis uzrunvelyofis saSualeba, 2012, gv. 48-52.

16
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mcenareebisa da wiaRiseulis mesakuTre, mis gamocalkevebamde. sajaro 
reestrSi uflebriv registracias eqvemdebareba Semdegi saxis uZravi 
qoneba: miwis nakveTi, Senoba-nageboba, Senoba-nagebobis erTeuli da xa-
zobrivi nageboba. 

sajaro reestrSi uZrav qonebaze uflebrivi registracia garkveu-

li TaviseburebebiT xorcieldeba, kerZod, uZrav qonebaze uflebis 

an sxva samarTlebrivad mniSvnelovani Canaweris ganxorcieleba xdeba 

mas Semdeg, rac ganxorcieldeba uZravi qonebis sakadastro registra-

cia. dainteresebuli piris mier warmodgenili sakadastro azomviTi 

naxazis safuZvelze maregistrirebeli organo axdens uZravi qonebis, 

rogorc saregistracio erTeulis, maidentificirebeli monacemebis 

registracias, gansazRvravs mis sazRvrebs, farTobsa da mdebareobas. 

sakadastro registraciis Sedegad uZrav qonebas eniWeba sakadastro 

kodi, romelic unikaluria da ar eqvemdebareba cvlilebas, samarT-

lebrivi uflebis cvlilebis miuxedavad. uZrav qonebaze sakadastro 

registraciis warmatebiT ganxorcielebis faqtis programulad da-

dasturebis Semdeg iwyeba uZrav qonebaze saregistracio ganacxadiT 

moTxovnili uflebis registracia.

b. moZravi nivTebi

samoqalaqo kodeqsi ar adgens moZravi nivTis cnebas, Tumca, sare-

gistracio miznebidan gamomdinare, moZrav nivTad miiCneva nebismieri 

nivTi, romelic, samoqalaqo kodeqsis mixedviT, ar aris uZravi.11 am 

wesidan arsebobs gamonaklisi: sajaro reestrSi uflebriv registra-

cias ar eqvemdebareba meqanikuri satransporto, safreni da mcuravi 

saSualebebi. am saxis moZrav qonebaze uflebriv registracias axor-

cielebs Sss momsaxurebis saagento. 

sajaro reestris sistemaSi reestris damoukidebeli saxea moZrav 

nivTebsa da aramaterialur qonebriv sikeTeze uflebaTa reestri, 

romelic aris moZrav nivTebsa da aramaterialur qonebriv sikeTe-

ze uflebaTa registraciis, registrirebul uflebaSi cvlilebis da 

uflebis Sewyvetis Sesaxeb monacemTa erToblioba. sajaro reestrSi 

uZravi nivTebisagan gansxvavebiT, sruliad gansxvavebul principeb-

zea agebuli moZrav nivTebsa da aramaterialur qonebriv sikeTeebze 

uflebrivi registracia. moZravi nivTebis mravalferovnebidan ga-

momdinare, sajaro reestrSi ar xdeba moZrav nivTebze sakuTrebis 

uflebis registracia.

g. aramaterialuri qonebrivi sikeTeebi

sajaro reestrSi uflebriv registracias eqvemdebareba Semdegi 

saxis aramaterialuri qonebrivi sikeTeebi: saxelSekrulebo urTier-

Tobidan warmoSobili qonebrivi uflebebi da moTxovnebi, aseve same-

11 sajaro reestris Sesaxeb kanonis mux. 12.
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warmeo sazogadoebis kapitalSi partnioris monawileobis gamomxat-

veli qonebrivi sikeTeebi (wili, pai). sajaro reestris sistemaSi 

ganxorcielebuli reformis Sedegad, 2010 wlis 1 ianvridan saja-

ro reestri axorcielebs iuridiul pirTa registracias, rac gana-

pirobebs samewarmeo sazogadoebebSi partniorTa wilobrivi mdgo-

mareobis, aseve maTze uflebaTa (sajaro SezRudvis) registraciis 

warmoebis aucileblobas.12

2. registracias daqvemdebarebuli uflebebi 

samoqalaqo kodeqsis pirveli redaqciis 311 I muxlis Tanaxmad, 

reestrSi registracias eqvemdebareboda uZrav nivTebze sakuTrebisa 

da sxva sanivTo uflebebi. sajaro reestris sistemaSi ganxorcie-

lebuli reformis Sedegad gaizarda registracias daqvemdebarebul 

uflebaTa speqtri. uZrav qonebaze registraciis savaldebulo wesi 

vrceldeba rogorc sanivTo, aseve qonebasTan dakavSirebul valde-

bulebiTi uflebebis mimarT.

uZrav qonebaze Sesabamisi uflebebi unda daregistrirdes re-

gistraciis mwarmoebel organoSi. es principi safuZvlad udevs 

kanonmdeblobaSi arsebul wesebs, romlebic adgenen uflebaTa sa-

valdebulo registracias, rac samoqalaqo kodeqsis sawyis etapze 

iTvaliswinebda uZrav qonebaze sanivTo uflebaTa savaldebulo we-

siT registracias. sanivTo ufleba uZrav qonebaze warmoiSoba saja-

ro reestrSi registraciis momentidan. droTa ganmavlobaSi ekono-

mikuri urTierTobis ganviTarebisa da registrirebuli informaciis 

sajaro xelmisawvdomobis principis Sedegad savaldebulo regist-

racias daeqvemdebara ara mxolod sanivTo uflebebi, aramed mTeli 

rigi valdebulebiTi Sinaarsis uflebebisa, maT Soris sajarosamarT-

lebrivi Sinaarsis SezRudvebi (yadaRa, gasxvisebis akrZalva, sagada-

saxado giravnoba, ipoTeka da a.S).

rac Seexeba samewarmeo sazogadoebaSi arsebul wils, rogorc ara-

materialur qonebriv sikeTes, sajaro reestrSi mimdinare mewarme-

Ta da arasamewarmeo (arakomerciuli) iuridiuli pirebis reestrSi 

sazogadoebis registraciis Semdeg partniors warmoeSoba sakuTre-

bis ufleba Tavis wilze, rac ganapirobebs misi samoqalaqo brunvis 

obieqtad qcevas. sajaro reestri axorcielebs mxolod Sps-sa da ko-

manditur sazogadoebaSi arsebuli wilis gasxvisebisa da giravnobis 

uflebis registracias. 

a. sanivTo uflebebi

`sajaro reestris Sesaxeb~ kanonis me-11 muxlis 1-li nawilis Ta-

naxmad, uZrav nivTebze uflebaTa reestrSi savaldebulo wesiT reg-

12 zoiZe, qarTuli sanivTo samarTali, 2003, gv. 46-49.

25

26

27

28



605

muxli 311 Tamar SoTaZe

istracias eqvemdebareba Semdegi saxis sanivTo uflebebi: sakuTreba, 

aRnagoba, aRnagobis uflebis ipoTekiT datvirTva, uzufruqti, ser-

vituti, ipoTeka. 

registracias daqvemdebarebuli yvela sanivTo da valdebulebiTi 

uflebis warmoSobis winapirobaa sakuTrebis uflebis arseboba uZrav 

nivTze. kanonmdeblobiT gaTvaliswinebuli uflebebis registracia 

SeiZleba mxolod im SemTxvevaSi, Tu uZrav nivTze sakuTrebis ufle-

ba registrirebulia uZrav nivTebze uflebaTa reestrSi. registra-

ciis faqtis konstitutiuri mniSvneloba gulisxmobs imas, rom uZrav 

qonebaze savaldebulo registracias daqvemdebarebuli uflebebi 

warmoiSoba maTi registraciis momentidan. uZravi nivTis gasxvisebis 

an uflebrivad sxvagvarad datvirTvis SemTxvevaSi registrirebuli 

Canaweris saxiT uzrunvelyofilia uflebaTa midevneba, mesakuTris 

cvlilebis miuxedavad, Tu Tavad uflebis cvlilebis an Sewyvetis 

aqtSi sxva ram ar aris miTiTebuli. registrirebuli ufleba vrcel-

deba rogorc miwis nakveTze, aseve mis arsebiT Semadgenel nawilze, 

Tu uflebis damdgeni dokumentiT sxva ram ar aris dadgenili.

sajaro reestrSi moZrav nivTsa da aramaterialur qonebriv sike-

Teze sanivTo uflebebidan registracias eqvemdebareba mxolod gi-

ravnobis ufleba.

b. valdebulebiTi uflebebi

uZrav nivTebze uflebaTa registracia mimdinareobs sajaro ree-

stris uZrav nivTebze uflebaTa reestrSi, romelic aris uZrav niv-

Tebze uflebis, uZrav nivTebze sakuTrebis uflebasTan dakavSire-

buli valdebulebebis, maTSi cvlilebisa da maTi Sewyvetis, aseve 

uZrav nivTebze sakuTrebis uflebis mitovebis warmoSobis Sesaxeb 

monacemTa erToblioba.

rac Seexeba uZrav qonebasTan dakavSirebul valdebulebiT ufle-

bebs, Tu uflebis warmoSoba xdeba fizikur pirebs Soris SeTanxmebis 

safuZvelze, uflebis registraciac maT survilzea damokidebuli 

da ar aris uflebis warmoSobisaTvis savaldebulo piroba. ker-

Zo samarTlis iuridiuli pirebis monawileobiT gaformebuli yve-

la garigeba, romelic erT welze meti vadiT ideba da warmoSobs 

valdebulebiT uflebas, savaldebulo wesiT eqvemdebareba sajaro 

reestrSi registracias. kerZo samarTlis iuridiul pirebTan da-

kavSirebiT savaldebulo wesiT registracias eqvemdebareba Semdegi 

saxis valdebulebiTi uflebebi: qiravnoba, qveqiravnoba; ijara, qvei-

jara; Txoveba; lizingi; uZrav nivTze sakuTrebis uflebasTan dakav-

Sirebuli valdebulebebi.

sajaro reestrSi moZrav nivTsa da aramaterialur qonebriv sike-

Teze valdebulebiTi uflebebidan savaldebulo wesiT registracias 

eqvemdebareba lizingi, sabanko garantia.
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3. registrirebuli SezRudvebi

saqarTveloSi registraciis institutis mniSvnelobis gafarTo-

ebasTan erTad gaizarda qonebaze registracias daqvemdebarebuli 

uflebebisa da samarTlebrivi mniSvnelobis faqtebis speqtri. uZ-

rav qonebaze uflebaTa registracia ganixileba ara mxolod kerZos-

amarTlebrivi urTierTobis safuZvelze warmoSobili uflebebis, 

aramed aseve qonebaze sajarosamarTlebrivi Sinaarsis SezRudvebis 

registraciis mimarTulebiT. qonebaze rogorc kerZosamarTlebrivi, 

aseve sajarosamarTlebrivi SezRudvis registraciis mizania mesaku-

Tris mxridan sakuTari Sexedulebisamebr gankargvis SesaZleblobis 

akrZalva, SezRudvis moqmedebis vadiT.

a. kerZosamarTlebrivi SezRudvebi

kerZosamarTlebrivi Sinaarsis SezRudvis warmoSobis safuZvelia 

mxareTa SeTanxmeba _ xelSekruleba, romlis ZaliT xelSekrulebis 

erTi mxare nebayoflobiT debs pirobas, ar gankargos qoneba Sez-

Rudvis vadiT an SeTanxmebuli pirobis dadgomamde. sajaro reestr-

Si kerZosamarTlebrivi Sinaarsis SezRudva aRiricxeba qonebaze mib-

muli valdebulebis an winaswari sakuTrebis uflebis registraciis 

gziT. magaliTad, uZrav nivTze uflebis winaswari registracia ga-

moricxavs am nivTze raime sxva uflebis registracias, Tu mxareTa 

SeTanxmebiT sxva ram ar aris gaTvaliswinebuli (`sajaro reestris 

Sesaxeb~ kanonis me-12 muxli). 

b. sajarosamarTlebrivi SezRudvebi

sajarosamarTlebrivi SezRudvis reestri aris nivTsa da arama-

terialur qonebriv sikeTeze sasamarTlo an sxva administraciuli 

organoebis mier kanoniT dadgenili wesiT registrirebul SezRud-

vaTa (akrZalvebis) Sesaxeb monacemTa erToblioba. sajaro reestrSi 

registracias eqvemdebareba Semdegi saxis sajarosamarTlebrivi Sez-

Rudvebi: yadaRa, uflebis gankargvis SezRudva, uflebis gankargvis 

akrZalva, registraciis akrZalva. 

sajaro reestri, uflebaTa registraciis garda, uzrunvelyofs 

qonebaze sajarosamarTlebrivi SezRudvebis registracias. sajaro 

reestris sistemaSi sajarosamarTlebrivi reestri arsebobs da-

moukidebeli reestris saxiT. reestris warmoebis Sedegad regis-

trirebuli informaciis asaxva xdeba Sesabamis amonawerSi. sajaro 

reestris Sesaxeb kanonis me-19 muxlis 1 punqtis mixedviT sajarosa-

marTlebrivi SezRudvis reestri aris nivTsa da aramaterialur qone-

briv sikeTeze sasamarTlo an sxva administraciuli organoebis mier 

kanoniT dadgenili wesiT dadebuli yadaRis, uflebis gankargvis Se-

zRudvisa da akrZalvis, agreTve registraciis akrZalvis warmoSobis, 
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maTSi cvlilebis da maTi Sewyvetis Sesaxeb monacemTa erToblioba. 

registraciis Sedegad qonebaze uflebaTa warmoSobisagan gansxva-

vebiT sajarosamarTlebrivi SezRudva ZalaSi Sedis uflebamosili 

organos mier aqtis gamocemis momentidan, rac Seexeba am saxis Sez-

Rudvebis registracias, igi emsaxureba qonebaze samarTlebrivi mniS-

vnelobis informaciis konsolidacias, mesame pirTaTvis registrire-

buli informaciis xelmisawvdomobis mizniT.

sajaro reestrSi dainteresebuli pirebis mier xSirad xdeba qo-

nebis gankargvis amkrZalavi an sxva Sinaarsis SezRudvis damadastu-

rebeli dokumentis wardgena, raTa sasamarTloSi davis dasrulebam-

de an qonebis kuTvnilebis sakiTxis garkvevamde ar moxdes obieqtis 

gasxviseba an uflebrivad sxvagvarad datvirTva.13 qonebaze sajaro 

SezRudvis registraciis mizania sasamarTlo gadawyvetilebis re-

alurad aRsrulebisaTvis mosalodneli dabrkolebis Tavidan aci-

leba, mopasuxisaTvis qonebis gankargvis uflebis SezRudvis gziT. 

sajaro reestris Sesaxeb kanonis me-19 muxlis me-2 punqtis mixedviT, 

nivTsa da aramaterialur qonebriv sikeTeze sajarosamarTlebrivi 

SezRudvis registracia gamoricxavs am nivTsa da aramaterialur qo-

nebriv sikeTeze raime sxva uflebis an sakuTrebis uflebis mitovebis 

registracias, Tu Sesabamisi saregistracio dokumentiT sxva ram ar 

aris dadgenili. 

`kanonmdeblobiT sadavo nivTis gasxviseba akrZaluli ar aris. 

amis dasturia samoqalaqo saproceso kodeqsis 184-e muxlis meore 

nawili, romlis Tanaxmad, mxareebs ar erTmevaT ufleba, gayidon an 

sxva gziT gaasxvison davis sagani, anda daTmon TavianTi moTxovna. es 

cxadyofs, rom davis procesSi nivTis gasxviseba ar aris aramarTl-

zomieri faqti, igi calsaxad ar gulisxmobs mxaris arakeTilsindi-

sierebas. mas yvela SemTxvevaSi ar ukavSirdeba nivTis CamorTmeva, 

rogorc davis ganxilvis Sedegi. kanoniT nivTis gasxviseba ikrZaleba 

mxolod im SemTxvevaSi, rodesac modave mxaris gancxadebis safuZ-

velze sasamarTlo iyenebs sarCelis uzrunvelyofis RonisZiebas. am 

RonisZiebis gamoyeneba mxaris uflebaa da misi realizacia dakavSi-

rebulia konkretul gansaxilvel saqmesTan dakavSirebul riskebTan. 

am TvalsazrisiT, mxares aqvs procesualuri resursebi imisa, rom 

Tavidan aicilos yovelgvari gaugebroba da mZime Sedegi sadavo niv-

Tis gasxvisebis CaTvliT.~14

b.a. sagadasaxado giravnoba/ipoTeka

qonebaze sajarosamarTlebrivi SezRudvis erT-erT saxed regis-

13  sarCelis uzrunvelyofis RonisZiebebze ix. liluaSvili, samoqalaqo saproceso 

samarTali, 2005, gv. 299-305.

14  saqarTvelos uzenaesi sasamarTlos 2011 wlis 17 Tebervlis #as-888-836-2010 

gadawyvetileba.
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trirdeba sagadasaxado giravnoba/ipoTeka. sagadasaxado kodeqsis 

239-e muxlis 1-li punqtis Tanaxmad, sagadasaxado giravnoba/ipoTeka 

aris saxelmwifos ufleba, sagadasaxado davalianebis gadaxdevineba 

uzrunvelyos gadasaxadis gadamxdelis, sxva valdebuli piris qo-

nebidan. sagadasaxado giravnoba/ipoTeka sagadasaxado davalianebis 

gadaxdevinebis uzrunvelyofis RonisZiebaa. kanonmdeblobiT igi 

dadgenilia rogorc sajarosamarTlebrivi Sinaarsis uzrunvelyo-

fis erT-erTi saSualeba, romelic emsaxureba saxelmwifos vadamo-

suli sagadasaxado davalianebis gadaxdevinebis miznebs. 

sagadasaxado giravnobis/ipoTekis reestri aris nivTsa (garda me-

qanikuri satransporto saSualebisa) da aramaterialur qonebriv si-

keTeze sagadasaxado giravnobis/ipoTekis uflebis warmoSobis, masSi 

cvlilebis da misi Sewyvetis Sesaxeb monacemTa erToblioba. sxva sa-

xis sajarosamarTlebrivi SezRudvebisagan gansxvavebiT, sagadasaxa-

do giravnoba/ipoTeka ar gamoricxavs qonebis gankargvis SesaZleb-

lobas, Tumca kanonmdeblobiT dadgenili wesiT registraciis faqti 

uzrunvelyofs qonebaze midevnebas da mis safuZvelze warmoSobili 

moTxovnis aRsrulebac xdeba daubrkoleblad, vis sakuTrebaSic ar 

unda iyos aRsrulebis etapze qoneba.15

b.b . movaleTa reestri

sajaro SezRudvis erT-erTi saxea mesakuTris (samomavlo saku-

Trebis uflebis mqone piris) aRricxva movaleTa reestrSi. movaleTa 

reestri aris fuladi moTxovnis aRsrulebis uzrunvelyofamde war-

moebuli saSualeba _ sistematizebuli eleqtronuli erToblioba 

monacemebisa im fizikur da iuridiul pirTa da sxva organizaciul 

warmonaqmnTa Sesaxeb, romelTa mimarTac aRsruleba daiwyo 2010 wlis 

1 ianvridan, garda saxelmwifo da adgilobrivi TviTmmarTvelobis 

organoebisa da uzrunvelyofili moTxovnis movalisa.

movaleTa reestris warmoeba mimdinareobs ara sajaro reestrSi, 

aramed is warmoadgens valauval pirTa reestrs, romlis warmoebas 

axorcielebs aRsrulebis erovnuli biuro. piri movaleTa reestr-

Si Seitaneba dauyovnebliv, mas Semdeg, rac mis winaaRmdeg daiwyeba 

saaRsrulebo warmoeba. movaleTa reestrSi piris dafiqsireba gu-

lisxmobs imas, rom, rogorc ki movaleTa reestrSi registrirebuli 

piris saxelze wardgenili iqneba ganacxadi sakuTrebis uflebis re-

gistraciis moTxovniT, sajaro reestri kanonmdeblobiT dadgenili 

wesiT valdebulia, SeaCeros saregistracio warmoeba da dauyovneb-

liv acnobos am faqtis Sesaxeb reestris mwarmoebel organos.

15 SoTaZe, ipoTeka, rogorc sabanko kreditis uzrunvelyofis saSualeba, 2012, gv. 225-229.
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III. sajaro reestris warmoeba

sajaro reestris warmoebisa da xelmisawvdomobis wesebi da 

pirobebi ganisazRvreba kanoniT (311.II). saregistracio warmoeba _ es 

aris qonebaze registracias daqvemdebarebul monacemTa aRricxvis 

procesi, romelic mimdinareobs administraciuli warmoebis wesiT. 

saqarTveloSi sajaro reestris warmoebas axorcielebs iusticiis 

saministros sistemaSi Semavali ssip _ sajaro reestris erovnuli 

saagento.

dainteresebuli pir(eb)i saagentos mimarTaven saregistracio 

moTxovniT (gancxadebiT), romelsac Tan erTvis kanonmdeblobiT 

dadgenili, saregistracio moTxovnis Sesabamisi, dokumentacia. sa-

registracio moTxovna (gancxadeba) exeba uflebis warmoSobas, Sec-

vlas an Sewyvetas (mitovebas). am Sinaarsis moTxovna vrceldeba yvela 

sxva saxis registrirebul monacemze. saregistracio warmoebis pro-

cesSi sajaro reestrSi arsebuli monacemebisa da saregistraciod 

warmodgenili dokumentaciis SedarebiT miiRweva qonebaze subieqt-

Ta da samarTlebrivi mdgomareobis cvlilebis ganxorcieleba. pir-

veladi sakuTrebis uflebis registraciis Semdeg TiToeuli sareg-

istracio moTxovna inarCunebs damoukideblobas, rac miznad isaxavs 

qonebaze sajaro reestrSi registrirebuli informaciis ganaxle-

ba-cvlilebas, aseve xels uwyobs qonebaze uflebaTa gadacemis isto-

riis uwyvetobas. sajaroobis principi ganapirobebs saregistracio 

informaciis konsolidaciasa da sisrules. pirveladi registraciis 

safuZvelze yoveli Semdgomi registracia aris qonebaze uflebaTa 

jaWvis gadacemis uwyvetobis garantia.16

saregistracio warmoebis procesSi maregistrirebeli organo re-

gistratoris Taobaze gadawyvetilebas iRebs uflebamosili piris _ 

registratoris _ meSveobiT. saregistracio warmoebis procesSi mi-

Rebuli gadawyvetileba aris individualuri administraciuli aqti, 

romelic eqvemdebareba zogadi administraciuli wesiT gasaCivrebas. 

saregistracio warmoebis Sedegad qonebaze uflebis registraciis 

Taobaze gadawyvetilebasTan erTad maregistrirebeli organo amza-

debs (aqveynebs) _ amonawers, romelic moicavs erT erTeul qonebaze 

registrirebul monacemebs.17

16  SoTaZe, ipoTeka, rogorc sabanko kreditis uzrunvelyofis saSualeba, 2012, gv. 152-

154; lafaCi, uZrav nivTze qonebrivi uflebebis registraciis principebi qarTuli da 

germanuli kanonmdeblobis mixedviT, `samarTlis Jurnali~, 1/2013, gv. 62-66.

17  registraciis ZiriTad samarTlebriv aspeqtebze ix. lafaCi, uZrav nivTebze sanivTo 

uflebaTa registraciis gavlena sanivTo uflebaTa ganxorcielebasa da dacvaze, dis., 

2016, xelmisawvdomia: www.tsu.ge.ge.faculƟ es.law.news.
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IV. registrirebul monacemTa xelmisawvdomoba

sajaro reestrSi saregistracio warmoebis Sedegad registrire-

buli monacemebi xelmisawvdomia nebismieri dainteresebuli piri-

saTvis. registrirebuli monacemi, rogorc informacia, ramdenime 

saxiTaa xelmisawvdomi. dainteresebuli pirebi registrirebuli mo-

nacemebis Sesaxeb informacias iReben amonaweris formiT, romelic 

moicavs misi momzadebisa da gacemis etapze erT erTeul qonebaze 

registrirebul informacias. registraciis safuZvlad arsebuli sa-

marTlebrivi aqtebis, aseve saregistracio warmoebis procesSi miRe-

buli gadawyvetilebis gacnobis saxiT. zemoT aRniSnuli informacia 

dainteresebuli pirebisaTvis xelmisawvdomia rogorc eleqtronu-

li, aseve saagentosadmi mimarTvis formiT, yovelgvari iuridiuli 

interesis dasabuTebis gareSe. 

`sajaro reestris umTavresi daniSnulebaa, sworad asaxos regist-

racias daqvemdebarebuli yovelgvari ufleba, maT Soris sakuTrebis 

ufleba da maTi mdgomareoba. sajaroobis principi ki gulisxmobs imas, 

rom registraciis momentidan iZens amgvari ufleba iuridiul Zalas 

mesame pirebisaTvis. kanonmdebloba uSvebs sajaro reestris sisworis 

prezumfcias, rac niSnavs imas, rom mesame pirebisaTvis reestris Cana-

werebi iTvleba sworad, vidre ar damtkicdeba maTi uzustoba. amdenad, 

sajaro reestri, erTi mxriv, samoqalaqo brunvis garantis funqcias 

asrulebs, xolo, meore mxriv, igi srul konsensusSia samoqalaqo brun-

vaSi damkvidrebul ndobisa da keTilsindisierebis principTan. kon-

fliqti warmoiSoba maSin, rodesac reestrSi registrirebuli ufleba 

ar Seesabameba am uflebis namdvil Sinaarss, xolo mesame pirisaTvis es 

faqti ucnobia~.18

 `qonebis SeZenis TiToeul SemTxvevaSi, SeuZlebelia gadamowmeba 

im faqtisa, mimdinareobs Tu ara dava romelime sasamarTloSi am niv-

Tis Taobaze. aRniSnuli, kanonis TvalsazrisiT, aucileblobas arc 

warmoadgens. SemZenis windaxeduloba Semoifargleba reestris mo-

nacemTa SemowmebiT. am TvalsazrisiT, sajaro reestris monacemebi 

mniSvnelovani samarTlebrivi datvirTvis matarebelia. sajaro ree-

strSi aisaxeba yvela monacemi nivTis uflebrivi mdgomareobis Tao-

baze. sarCelis uzrunvelyofis RonisZiebis gamoyenebis SemTxvevaSi, 

aq fiqsirdeba informacia sasamarTloSi mimdinare davebis Taobazec 

ki~.19

18  saqarTvelos uzenaesi sasamarTlos 2011 wlis 17 Tebervlis #as-189-182-2013 gadawyveti-

leba.

19  saqarTvelos uzenaesi sasamarTlos 2011 wlis 17 Tebervlis #as-888-836-2010 gadawyveti-

leba.
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V. normis mniSvneloba saproceso samarTalSi

sasamarTloSi davis ganxilvis procesSi sajaro reestrSi qone-

baze uflebrivi mdgomareobis Sesaxeb informacias gansakuTrebuli 

mniSvneloba eniWeba. davis saganze uflebis arsebobis utyuari faqti 

dasturdeba sajaro reestris mier gacemuli amonaweriT. sajaro ree-

strSia daculi uZrav qonebaze uflebaTa gadacemis Sesaxeb istoria, 

aseve yvela is samarTlebrivi mniSvnelobis informacia, romelsac 

arsebiTi mniSvneloba eniWeba kanonieri gadawyvetilebis miRebisas.

Tavis mxriv, sasamarTloSi sarCelis aRZvramde an davis ganxilvis 

procesSi uZrav qonebasTan dakavSirebiT miRebuli ganCineba20 kanon-

mdeblobiT dadgenili wesiT egzavneba sajaro reestrs, raTa mesa-

me pirebisaTvis xelmisawvdomi gaxdes davis sasamarTloSi ganxilvis 

etapze qonebaze samarTlebrivi mdgomareobis Sesaxeb informacia.

20  sarCelis uzrunvelyofis RonisZiebebTan dakavSirebiT ix. saqarTvelos samoqalaqo 

saproceso kodeqsis 198-e muxli.
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muxli 3111. sajaro reestrSi garigebis wardgenis wesi 

1. nivTsa da aramaterialur qonebriv sikeTeze Sesabamisi uflebis 

sajaro reestrSi registraciisaTvis wardgenil unda iqnes werilobi-

Ti formiT dadebuli garigeba. garigeba an garigebis monawile mxareTa 

xelmowerebis namdviloba damowmebuli unda iyos kanoniT dadgenili 

wesiT. 

2. Tu garigebis monawile mxareebi garigebas xels aweren maregis-

trirebel organoSi uflebamosili piris TandaswrebiT, maSin garige-

bis namdvilobisaTvis ar moiTxoveba garigebis an garigebis monawile 

mxareTa xelmowerebis namdvilobis damowmeba. 

3. kanoniT gaTvaliswinebul SemTxvevebSi, nivTsa da aramaterialur 

qonebriv sikeTeze dadebuli garigebebi ZalaSi Sedis am garigebebiT 

gansazRvruli uflebebis sajaro reestrSi registraciis momentidan.

saqarTvelos 2006 wlis 8 dekembris kanoni #3879 _ ssm I, #48, 22.12.2006 w., mux. 321.

saqarTvelos 2007 wlis 11 maisis kanoni #4744 _ ssm I, #18, 22.05.2007 w., mux. 158.

I. zogadi debulebani ........................................................................ 612

1. normis mizani ........................................................................... 612

II. garigeba, rogorc uflebis damdgeni dokumenti ...................... 613

1. qonebaze uflebis registraciis materialuri

   winapirobebi ............................................................................. 614

2. qonebaze uflebis registraciis formaluri 

   winapirobebi ............................................................................. 615

a. sajaro reestrSi warsadgeni garigebis forma .................... 615

b. sajaro reestrSi warsadgeni garigebis damowmebis

   saxeebi ....................................................................................... 616

b.a. garigebis damowmeba maregistrirebel organoSi .............. 617

b.b. garigebis damowmeba sanotaro wesiT ................................. 617

3. garigebis ZalaSi Sesvla ......................................................... 618

III. normis mniSvneloba saproceso samarTalSi .............................. 620

I. zogadi debulebani

1. normis mizani

normis mizania uflebis registraciisaTvis sajaro reestrSi ward-

genili garigebis materialuri da formaluri winapirobebis dadgena. 

sajaro reestrSi uflebis registraciis safuZvelia samarTlebrivi 

aqti. registracias daqvemdebarebul uflebaTa speqtris zrdasTan 

erTad gaizarda samarTlebrivi aqtebis saxeTa CamonaTvali, romelic 

safuZvlad edeba uflebis registracias. garigeba (xelSekruleba) ar 

aris erTaderTi uflebis damdgeni dokumenti. uflebis damdgen do-

kumentad miiCneva nebismieri samarTlebrivi aqti, romelic akmayo-

filebs saregistracio kvlevis procesSi registraciis safuZvlad 

arsebuli dokumentis mimarT dadgenil moTxovnebs. saregistracio 

1
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2

3

4

dokumenti SesaZlebelia iyos samarTlebrivi aqti, romelic warmo-

Sobs uflebis registraciis moTxovnas.

registraciis safuZvlad arsebul samarTlebriv aqts meorenairad 

SesaZlebelia, aseve, ewodos uflebis damdgeni dokumenti, romlis 

safuZvelze registraciis ZaliT dasturdeba uflebis warmoSobis 

an cvlilebis faqti. registraciis gziT uflebis dadasturebis ins-

tituti pirvelad etapze swored kerZosamarTlebrivi garigebis sa-

fuZvelze uflebaTa warmoSobas isaxavda miznad. registracias daq-

vemdebarebuli uflebis warmoSobisaTvis sakmarisi ar aris mxareTa 

SeTanxmeba, aramed saWiroa, kerZo pirTa nebis gamovlenis faqti uf-

lebis warmoSobis Sesaxeb dadasturebuli iyos sajaro aqtiT. winam-

debare normis mizania, ganisazRvros sajaro reestrSi wardgenili 

uflebis damdgeni dokumentis _ samoqalaqo garigebis _ namdvilobis 

mimarT moqmedi wesebi.1

II. garigeba, rogorc uflebis damdgeni dokumenti

sajaro reestrSi uflebis registraciis mizniT wardgenili ga-

rigeba unda akmayofilebdes kanonmdeblobiT dadgenil moTxovnebs. 

yvela samoqalaqo garigeba, romelic safuZvlad edeba registracias 

daqvemdebarebuli uflebis warmoSobas, sajaro reestrSi wardgenil 

unda iqnes saregistracio moTxovnasTan erTad. registraciis mizne-

bidan gamomdinare garigebis Sinaarsi unda Seesabamebodes saregist-

racio moTxovnas. magaliTad, Tu saregistracio moTxovnis Sinaarsia 

qonebaze sakuTrebis uflebis gadacema, Sesabamisad, sajaro reestr-

Si wardgenil unda iqnes qonebis sakuTrebaSi gadacemis xelSekru-

leba (nasyidoba, Cuqeba, gacvla, samisdReSio rCenis xelSekruleba 

uZravi qonebis gadacemiT da a.S).2

saxelSekrulebo Tavisuflebis principidan gamomdinare, sajaro 

reestrSi SesaZlebelia, wardgenil iqnes garigeba, romelic ar aris 

gaTvaliswinebuli samoqalaqo kodeqsiT, magram moicavs uflebis 

warmomSob garigebas _ pirobas, rom mesakuTre acxadebs Tanxmobas, 

sakuTrebis ufleba gadavides SemZenze. magaliTisTvis SesaZlebelia, 

moviyvanoT samewarmeo sazogadoebis kapitalSi uZravi qonebis gada-

cemis xelSekruleba, romlis safuZvelze uZravi qoneba sakuTrebis 

uflebiT aRiricxeba iuridiuli piris saxelze.3

1  Wanturia, uZravi nivTebis sakuTreba, 2001, gv. 171-179; Wanturia, miwis gasxvisebasTan 

dakavSirebul garigebaTa Taviseburebani, `samarTali~, 9-10/1993, gv. 33-40; SoTaZe, uZrav 

qonebaze uflebaTa eleqtronuli registraciis Taviseburebani kontinenturi da saerTo 

samarTlis sistemis qveynebSi, `saerTaSoriso samarTlis Jurnali~, 1/2011; vinkleri, 

sasoflo-sameurneo miwis sakuTreba germaniaSi, `samarTali~, 9-10/1993, gv. 62.

2 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba, 

2010; ninua, uZrav qonebaze sakuTrebis warmoSoba CuqebiT, `marTlmsajuleba~ 1/2008, gv. 

87-96.

3  SoTaZe, ipoTekisa da `uzrunvelyofiTi sakuTrebis~ SedarebiTi analizi, `samarTlis 
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1. qonebaze uflebis registraciis materialuri winapirobebi

garigeba, romelsac uflebis registraciis mizniT dainterese-

buli piri waradgens sajaro reestrSi, unda akmayofilebdes mTel 

rigs moTxovnebisas: garigebis erTi mxare _ uflebis gankargvaze 

uflebamosili piri unda iyos registrirebuli mesakuTre. saregis-

tracio warmoebis procesSi garigebis safuZvelze uflebamosili 

piri (registratori) ikvlevs, moxda Tu ara sajaro reestrSi re-

gistrirebuli piris mier qonebis gankargva, aris Tu ara garigeba-

Si miTiTebuli piri sajaro reestrSi registrirebuli mesakuTred. 

winaaRmdeg SemTxvevaSi, miuxedavad mxareTa SeTanxmebis arsebobisa, 

dainteresebul pirs gadawyvetilebiT uars eubnebian saregistracio 

moTxovnis dakmayofilebaze. am garemoebis kvlevis safuZvelze mar-

egistrirebeli organo icavs mesakuTreTa interesebs, vinaidan gan-

sakuTrebuli kvlevis sagania garigebiT gankargvaze uflebamosili 

piris monacemebisa da reestrSi garigebis saganze registrirebuli 

monacemebis urTierTSedarebis procesi.4

sajaro reestrSi uflebis registraciis mizniT wardgenili gari-

geba efuZneba e.w kauzalurobis princips. saregistracio moTxovnas 

sanivTo an valdebulebiTi uflebis warmoSobis Sesaxeb safuZvlad 

edeba erTiani xelSekruleba, romlis Sinaarsis mixedviT, registra-

tori valdebulia, uzrunvelyos uflebis warmomSobi pirobis mo-

Zieba. sajaro reestrSi uflebis registraciis mizniT wardgenili 

garigeba moicavs rogorc sanivTo, aseve saxelSekrulebo SeTanxmebis 

pirobebs.5 uflebis registraciis samarTlebrivi safuZvelia xelSe-

krulebaSi arsebuli gankargviTi piroba (garigeba), romelic iTva-

liswinebs qonebis gankargvaze uflebamosili piris Tanxmobas SemZen-

ze uflebis gadasvlis Taobaze. xelSekrulebis gankargviTi piroba, 

saregistracio miznebidan gamomdinare, ganixileba rogorc uflebis 

warmoSobis samarTlebrivi safuZveli.

garigeba, aseve, SesaZlebelia, iTvaliswinebdes uflebis SezRud-

vis saxelSekrulebo SeTanxmebis pirobebs, magaliTad: gamsxviseblis 

gamosyidvis uflebas, upiratesi Sesyidvis uflebas da a.S.

Jurnali~, 1/2011, gv. 139-156.

4  2017 wlis samoqalaqo kodeqsis cvlilebaTa proqtis Tanaxmad, 183-e muxls emateba me-2 

nawili, rac gulisxmobs Tanacxovrebis ganmavlobaSi meuRleTa mier SeZenili qonebis 

TanamesakuTred meuRlis daregistrirebas; kerZod, `2. im piris mier, uZrav nivTze 

sakuTrebis uflebis SeZenis an gasxvisebis SemTxvevaSi, romelic imyofeba registrirebul 

qorwinebaSi, maregistrirebeli organo valdebulia, SeZenili nivTis TanamesakuTred 

daaregistriros misi meuRle, garda im SemTxvevisa, roca meuRle werilobiTi formiT 

uars ityvis SeZenili nivTis TanamesakuTred registraciaze.~

5  Wanturia, uZravi nivTebis sakuTreba, 2001, gv. 189-197; begiaSvili, sakuTrebis uflebis 

gadacema _ gamijvnis Tu erTianobis principi? `studenturi samarTlebrivi Jurnali~, 

2013, gv. 55-63; CitoSvili, valdebulebiT-samarTlebrivi da sanivTo-samarTlebrivi 

uflebebis zogierTi samarTlebrivi aspeqtebi, `marTlmsajuleba~, 1/2007, gv. 47-54.
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sajaro reestrSi wardgenili xelSekrulebis yvela sxva piroba, 

romelic ar iTvaliswinebs uflebis warmoSobis faqts, ganixileba 

rogorc valdebulebiTi Sinaarsis pirobebi, magaliTad: nasyidobis 

fasi da misi gadaxdis grafiki, qonebis mflobelobaSi gadacema, niv-

Tobriv naklTan dakavSirebuli sakiTxebi da a. S.

mxareTa SeTanxmebis Sinaarsidan irkveva, ramdenad informirebulia 

SemZeni xelSekrulebis obieqtis uflebriv naklTan dakavSirebiT. ma-

galiTad, Tu saxelSekrulebo pirobis Sinaarsidan irkveva, rom qo-

neba uflebrivad unakloa, SemZenma ar icis, rom gasxvisebis etapze 

qonebaze registrirebulia sajaro an kerZosamarTlebrivi Sinaarsis 

SezRudvebi, maregistrirebeli organo SemZenis interesebis dacvis 

mizniT valdebulia, SeaCeros saregistracio warmoeba da moiTxovos 

SemZenisgan Tanxmoba uflebis warmoSobis Sesaxeb. maregistrirebeli 

organo, garigebiT gaTvaliswinebul pirobaTa da sajaro reestr-

Si daculi informaciis SedarebiT, uzrunvelyofs saxelSekrulebo 

pirobaTa sisworis dadgenas da gamoricxavs aramesakuTre piris mier 

qonebis gankargvis SesaZleblobas.

`samoqalaqo kodeqsi iTvaliswinebs qonebis sakuTrebaSi gadacemis 

xelSekrulebebs, rogorebicaa: nasyidoba, Cuqeba, samisdReSio rCenis 

xelSekruleba, sesxi, gacvla. es xelSekrulebebi gankargviTi xasi-

aTisaa da Sedegad mxarisaTvis (SemZenisaTvis) sakuTrebis uflebis 

gadacemas iwvevs. uZrav nivTze sakuTrebis uflebis gadacemisaTvis 

arsebiTi mniSvneloba ara aqvs, Tu ra valdebulebiTi urTierToba 

udevs safuZvlad sakuTrebis uflebis gadacemas, aucilebelia, misi 

werilobiT Sedgena.~6

2. qonebaze uflebis registraciis formaluri winapirobebi

am normis mizania, sajaro reestrSi warsadgeni garigebis mimarT 

formaluri wesebis dadgena, kerZod garigeba, romelic edeba safuZ-

vlad dainteresebuli piris saregistracio moTxovnas, sajaro ree-

strSi wardgenil unda iqnes werilobiTi formiT da damowmebuli 

kanonmdeblobiT dadgenili wesiT. mxareTa mier garigebis mimarT mo-

qmedi formaluri moTxovnebis dacva emsaxureba uflebis safuZvlad 

gamarTuli dokumentis arsebobas. uflebis registraciis safuZvlad 

arsebuli dokumentis mimarT kanonmdeblobiT dadgenili moTxovne-

bi erTnairad vrceldeba registracias daqvemdebarebuli uflebebis 

warmoSobisas.

a. sajaro reestrSi warsadgeni garigebis forma

sajaro reestrSi uflebis safuZvlad arsebuli garigeba ward-

genil unda iqnes werilobiTi formiT. registraciis miznebidan ga-

6 saqarTvelos uzenaesi sasamarTlos 2012 wlis 24 ivlisis # as-221-213-2012 gadawyvetileba.
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momdinare, werilobiTi formiT wardgenili garigeba qmnis uflebis 

samarTlebriv safuZvels _ mtkicebulebas. garigebis mxareebi ra sa-

xiT da SinaarsiT iTvaliswineben uflebis arsebobas, dadasturebul 

unda iqnes werilobiT Sedgenili dokumentiT. saregistracio war-

moebis procesSi uflebis srulad da sworad aRricxva SesaZlebelia 

mxolod mxareTa werilobiTi SeTanxmebis safuZvelze. 

sakasacio sasamarTlo ganmartavs, rom 183 I muxlis Tanaxmad, uZ-

rav nivTze sakuTrebis uflebis warmoSobisTvis aucilebelia weri-

lobiTi forma. imave Sinaarsisaa 323-e muxli, kerZod, rogorc yvela 

garigebisTvis, uZravi nivTis nasyidobisTvisac gadamwyvetia nebis 

gamovlenis samarTlebrivi vargisianoba. kanoniT dadgenili wesis 

Tanaxmad, Tu neba gamovlenilia samarTlebrivi formis daucvelad, 

samarTlebrivi Sedegi ar miiRweva~.7

b. sajaro reestrSi warsadgeni garigebis damowmebis saxeebi

samoqalaqo kodeqsi 2007 wlis 11 maisamde imperatiulad adgen-

da uZrav qonebaze uflebis aRricxvis safuZvlad arsebuli, sajaro 

reestrSi warsadgeni garigebis sanotaro damowmebis wess. samoqala-

qo kodeqsSi 2007 wels Sesuli cvlilebebis safuZvelze SemoRebul 

iqna 3111-e muxli, romelic sajaro reestrSi garigebis wardgenis 

wess gansazRvravs. gauqmda saregistracio samsaxurSi warsadgeni ga-

rigebis savaldebulo sanotaro damowmebis moTxovna. 3111-e muxliT 

nivTsa da aramaterialur qonebriv sikeTeze Sesabamisi uflebis sa-

jaro reestrSi registraciisaTvis wardgenil unda iqnes werilobiTi 

formiT dadebuli garigeba. garigeba an garigebis monawile mxareTa 

xelmowerebis namdviloba damowmebuli unda iyos kanoniT dadgenili 

wesiT.

sakanonmdeblo cvlilebebs safuZvlad daedo saregistracio war-

moebis gamartiveba da registraciis procesis daCqareba. uZrav qo-

nebasTan dakavSirebuli garigebis damowmebis wesis cvlileba gan-

pirobebuli iyo sajaro reestris sistemaSi e. w. `erTi sarkmlis~ 

principis SemoRebiT, romlis Tanaxmad, uZrav qonebaze uflebis war-

moSobis procesTan dakavSirebuli yvela iuridiuli moqmedeba mxa-

reTa SeTanxmebiT SesaZlebelia, ganxorcieldes erT adgilze, ker-

Zod, maregistrirebel organoSi. 

samoqalaqo kodeqsis es dispoziciuri norma mxareebs aZlevs Ses-

aZleblobas, Tavad gaakeTon arCevani, ra formiT damowmebuli gari-

geba waradginon maregistrirebel organoSi. rogorc kanonmdebeli 

xazgasmiT aRniSnavs, es unda iyos: garigeba an garigebaze xelmowera, 

rac gvaZlevs varaudis safuZvels, rom SesaZlebelia, damowmdes ga-

rigebis Sinaarsi _ saxelSekrulebo pirobebis kanonTan Sesabamisobis 

7  saqarTvelos uzenaesi sasamarTlos 2012 wlis 24 ivlisis #as-221-213-2012 gadawyveti-

leba.
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16

sakiTxi an/da mxolod mxareTa xelmowerebi.

3111 I, II da 69 I, V muxlebis mixedviT, werilobiTi formis arsebo-

bisas kanoniT gaTvaliswinebul SemTxvevebSi an mxareTa SeTanxmebiT 

garigeba an garigebis monawile mxareTa xelmowerebis namdviloba 

unda daamowmos notariusma an kanoniT gaTvaliswinebulma sxva pir-

ma. amdenad, miTiTebuli normebis analizi cxadyofs, rom sakuTre-

bis uflebis sajaro reestrSi registraciisaTvis safuZvlis _ uZrav 

nivTze sakuTrebis gadacemis mavaldebulebeli garigebis _ damowme-

ba savaldebuloa.8

b. a. garigebis damowmeba maregistrirebel organoSi

maregistrirebel organoSi garigebaze damowmeba gulisxmobs ga-

rigebaze xelmoweras uflebamosili piris TandaswrebiT, romelic 

axdens mxolod garigebaze xelmomweri piris identifikaciasa da mis 

mier xelmoweris faqtis dadasturebas.

maregistrirebel organoSi garigebis damowmebis wesi ar gulisx-

mobs garigebis Sinaarsis moqmed kanonmdeblobasTan Sesabamisobis da 

mxareTa mier nebis gamoxatvis namdvilobis dadgenas an sxva garemo-

ebis Semowmebas. garigebaze xelmoweris faqts uflebamosili piri 

adasturebs samsaxurebrivi StampiT. 

maregistrirebel organoSi garigebaze xelmoweris namdvilobis 

damowmeba xorcieldeba uflebis registraciasTan dakavSirebuli 

gancxadebis warmodgenasTan erTad, uflebamosili piris Tandaswre-

biT (`sajaro reestris Sesaxeb~ kanonis 19.4 muxli). maregistrire-

bel organoSi damoukideblad garigebaze xelmoweris damowmeba sa-

registracio gancxadebis warmodgenis gareSe dauSvebelia (`sajaro 

reestris Sesaxeb~ kanonis 19.5 muxli). maregistrirebel organoSi 

damowmebas ar eqvemdebareba kanonmdeblobiT dadgenili garigebebi, 

romlebic savaldebulo wesiT unda damowmdes sanotaro wesiT.

b.b garigebis damowmeba sanotaro wesiT

samoqalaqo kodeqsSi garigebis damowmebis wesTan dakavSirebiT 

ganxorcielebuli cvlilebis miuxedavad, garigebis sanotaro damow-

mebis instituti kvlav ZalaSia, Tumca ganixileba ara savaldebulo, 

aramed garigebis damowmebis alternatiul SesaZleblobad. sanota-

ro damowmebis forma, romelic kerZo samarTlis subieqtebs samarT-

lebrivi dacvis maRal xarisxs sTavazobs, dResac xazs usvams damow-

mebis am formis mimarT garigebis mxareTa ndobis maRal xarisxs.9

kanonmdeblobiT, notariusis mier garigebasTan dakavSirebuli 

sanotaro moqmedebebi Semdegi SinaarsiT ganixileba: notariusi mxa-

8  saqarTvelos uzenaesi sasamarTlos 2012 wlis 24 ivlisis # as-221-213-2012 gadawyveti-

leba.

9 Wanturia, uZravi nivTebis sakuTreba, 2001, gv. 195-197.

17

18

19

20

21



618

Tamar SoTaZe muxli 3111

reTa SeTanxmebiT adasturebs garigebis moqmed kanonmdeblobasTan 

Sesabamisobas an/da amowmebs garigebaze xelmoweris namdvilobas. sa-

qarTvelos iusticiis ministris brZanebiT damtkicebuli «sanota-

ro moqmedebaTa Sesrulebis wesis Sesaxeb instruqciis» me-13 muxlis 

pirveli punqtis mixedviT, notariusis mier sanotaro moqmedeba 

sruldeba sanotaro dadasturebis an sanotaro damowmebis formiT. 

sanotaro dadasturebis dros notariusi adasturebs dasadasture-

beli garigebis (dokumentis) mTel Sinaarss, mis Sesabamisobas moqmed 

kanonmdeblobasTan da garigebis monawileTa nebis Sesatyvisobas mo-

qmed samarTalTan, xolo imave muxlis me-2 punqtiT gansazRvrulia 

moqmedebebi, romlebic notariusma unda ganaxorcielos sanotaro 

dadasturebisas (sanotaro moqmedebis monawileTa qmedunarianobis, 

uflebamosilebis dadgena, yvela im faqtisa da garemoebis dadgena, 

rac aucilebelia samarTlebrivad gamarTuli garigebis dasadebad, 

mxareTaTvis sanotaro aqtis samarTlebrivi Sedegebis ganmarteba da 

a.S.).

`garigebis, rogorc samoqalaqo urTierTobis fundamenturi ins-

titutis, Taviseburebebidan gamomdinare, yvela Tanamedrove samarT-

lebrivi sistema icnobs garkveuli saxis garigebebs, romelTa namdvi-

lobisaTvis aucilebelia kanoniT gansazRvruli formis dacva. aseT 

moTxovnebs, ZiriTadad, ori mniSvneloba aqvs: mtkicebis gaadvile-

bis da ganzraxvis seriozulobis dadasturebis. ZiriTadi funqcia, 

rasac sanotaro dadastureba asrulebs, aris mxareTa nebis sworad 

formulireba da nebis naklis mqone garigebis Tavidan acileba~.10

garigebis damowmebis Sinaarsis cvlilebis miuxedavad, kanonmdeb-

lobiT, savaldebulo sanotaro damowmebas eqvemdebareba Semdegi sa-

xis garigebebi: mindobiloba, anderZi, samisdReSio rCenis xelSekru-

leba,11 saqorwino xelSekruleba,12 administraciuli xelSekruleba.13

3. garigebis ZalaSi Sesvla

sajaro reestrSi registraciis faqti adasturebs ara mxolod qo-

nebaze uflebis warmoSobas, aramed nivTsa da aramaterialur qoneb-

riv sikeTeze dadebuli garigebebi ZalaSi Sedis am garigebebiT gan-

sazRvruli uflebebis sajaro reestrSi registraciis momentidan. 

Sedegad, uflebis warmoSoba da garigebis ZalaSi Sesvla xdeba erT-

10  saqarTvelos uzenaesi sasamarTlos 2008 wlis 5 seqtembris #as-950-1256-07 gad-

awyvetileba.

11  ix. nadibaiZe, sakuTrebis uflebis gadasvla samisdRemSio rCenis xelSekrulebiT, 

`samarTali~, 4/2001, gv. 20-23.

12  ix. naWyebia, meuRleTa saxelSekrulebo qonebrivi urTierToba 3/2008, gv. 75-83; 

koxreiZe, meuRleTa saxelSekrulebo qonebrivi urTierTobani (saqorwino kontraqti), 

`samarTali~, 6-7/2000, gv. 45-51.

13  sajaro reestris Sesaxeb kanonis mux. 20.1.

22

23

24



619

muxli 3111 Tamar SoTaZe

droulad registraciis dasrulebisTanave.

uflebis registraciis mizniT sajaro reestrSi wardgenili xel-

Sekruleba moicavs rogorc valdebulebiTi Sinaarsis, aseve sanivTo 

(gankargviT) pirobas. registraciamde xelSekruleba ZalaSi Sedis ka-

nonmdeblobiT dadgenili wesiT (werilobiTi formiT) dadebisTana-

ve. xelSekrulebis valdebulebiTi Sinaarsis pirobebis Sesruleba, 

rogorc wesi, win uswrebs uflebis warmoSobas. qonebaze uflebaTa 

gadacemis xelSekrulebaSi valdebulebiTi Sinaarsis garigeba unda 

ganvixiloT rogorc winare xelSekruleba, romlis Sesruleba gana-

pirobebs sanivTo uflebis warmoSobas. samoqalaqo garigebis safuZ-

velze uflebis registraciis etapze uflebamosili piri (registra-

tori) eyrdnoba xelSekrulebis sanivTo pirobas, kerZod, mesakuTris 

nebas qonebis gankargvasTan dakavSirebiT. uflebis registraciis 

etapze ar xdeba mxareTa Soris valdebulebiTi garigebis Sesrulebis 

Semowmeba. sanivTo uflebis warmoSobamde valdebulebiTi garigebis 

Sesrulebis faqts an notariusi amowmebs, an Tavad garigebis mxareebi 

amowmeben. 

sajaro reestrSi wardgenili xelSekrulebis sanivTo piroba 

ZalaSi Sedis uflebis registraciasTan erTad, vinaidan sanivTo gari-

gebisaTvis iuridiuli Zalis misaniWeblad ar aris sakmarisi mxolod 

kanonmdeblobiT garigebis formis mimarT wardgenili moTxovnebis 

dakmayofileba, aramed damatebiT saWiroa, mesakuTris neba Seesaba-

mebodes sajaro reestrSi dacul monacemebs. magaliTad, Tu mesaku-

Tre garigebis safuZvelze acxadebs, rom is gankargavs uflebrivad 

unaklo qonebas, xolo sajaro reestrSi saregistracio ganacxadis 

wardgenis etapze qonebaze registrirebulia SezRudva (yadaRa) an 

sanivTo tvirTis Sinaarsis raime ufleba, sajaro reestrSi wardgeni-

li xelSekruleba ver gaxdeba sanivTo uflebis warmoSobis safuZve-

li, vinaidan, formaluri kanonierebis principis dacvis miuxedavad, 

mesakuTris neba winaaRmdegobaSia sajaro reestrSi dacul registri-

rebul informaciasTan. 

registraciis momentidan qonebriv uflebebze dadebuli garige-

bis ZalaSi Sesvla emsaxureba saregistracio warmoebis ZiriTad _ 

uflebaTa mowesrigebuli rigiTobisa da qonebaze uflebaTa midevne-

bis _ principebs. normis mizania, registraciis gziT uzrunvelyofil 

iqnes garigebis safuZvelze warmoSobil uflebaTa mowesrigebuli 

rigiToba. registraciisTanave qonebaze uflebis damdgeni garige-

bis ZalaSi Sesvla gamoricxvas uflebis warmoSobis sxva safuZvlebis 

arsebobas. winaaRmdeg SemTxvevaSi, saWiro gaxdeboda TiToeul jer-

ze dadastureba im faqtebisa, rodis warmoiSva ufleba _ xelSekru-

lebiT Tu registraciis momentidan. 

`mocemul SemTxvevaSi modave mxareTa Soris Sedgenilia uZravi 

nivTis nasyidobis aqti da sadavoa misi iuridiuli Zala. 477 I muxlis 
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Tanaxmad, nasyidobis xelSekrulebiT gamyidveli iRebs valdebule-

bas, myidvels gadasces nivTze sakuTrebis ufleba, masTan dakavSire-

buli sabuTebi da miawodos saqoneli. aRniSnuli normis analiziT, 

nasyidobis xelSekruleba konsensusuria da igi dadebulad iTvleba 

mis yvela arsebiT pirobaze saamisod dadgenili formiT SeTanxme-

bis momentidan. Sesabamisad, xelSekrulebis ZalaSi Sesvla nivTis 

gadacemaze damokidebuli ar aris. amasTan, xelSekrulebis mizani 

da interesi, rasakvirvelia, sakuTrebis uflebis gadacemaa da igi, 

misi Sinaarsidan gamomdinare, swored uflebis gadacemas emsaxureba. 

amdenad, nasyidobis xelSekruleba moicavs rogorc valdebulebiT 

(mxareebi Tanxmdebian xelSekrulebis pirobebze), ise sanivTo (gari-

gebiT sakuTrebis uflebis gankargva da gadacema xdeba) garigebis 

elementebs da igi, rogorc erTiani xelSekruleba, erToblivad unda 

iqnes ganxiluli~.14

III. normis mniSvneloba saproceso samarTalSi

sasamarTloSi davis etapze garigebis, rogorc uflebis warmomSo-

bi aqtis, Sefasebas gansakuTrebuli mniSvneloba eniWeba. saproceso 

samarTalSi uflebis registraciis safuZvlad arsebul garigebas 

aqvs mtkicebulebis Zala. yovel konkretul SemTxvevaSi sasamarTlo 

ganxilvis sagania, efuZneba Tu ara uflebis warmoSobis sajaro aqti 

namdvil garigebas, vinaidan garigebis baTiloba an sxva safuZvliT 

misi Sewyveta gavlenas axdens registrirebuli uflebis namdvilo-

baze. miuxedavad imisa, rom sajaro reestri uflebis registracias 

axdens mxareTa mier kanonmdeblobiT dadgenili wesiT wardgenili 

garigebis safuZvelze, rodesac eWvqveS dgeba uflebis namdvilobis 

faqti, maregistrirebeli organos kompetencias ar ganekuTvneba re-

gistraciis safuZvlad arsebuli garigebis namdvilobis kvleva da 

uflebis damdgeni dokumentis _ garigebis baTilobis iuridiuli 

mniSvnelobis faqts adgens sasamarTlo.

14 saqarTvelos uzenaesi sasamarTlos 2012 wlis 24 ivlisis #as-221-213-2012 gadawyvetileba.
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muxli 312. reestris monacemTa utyuarobisa da sisrulis prezumfcia

1. reestris monacemebis mimarT moqmedebs utyuarobisa da sisrulis 

prezumfcia, e. i. reestris Canawerebi iTvleba sworad, vidre ar damt-

kicdeba maTi uzustoba.

2. im piris sasargeblod, romelic garigebis safuZvelze sxva piri-

sagan iZens romelime uflebas da es ufleba gamsxviseblis saxelze iyo 

reestrSi registrirebuli, reestris Canaweri iTvleba sworad, garda 

im SemTxvevebisa, roca am Canaweris sawinaaRmdegod Setanilia saCivari, 

an SemZenma icoda, rom Canaweri uzustoa. 

3. Tu mesakuTre axdens uZravi qonebis gasxvisebas an uflebrivad 

datvirTvas, dauSvebelia garigebis dadebisas (uflebis registracii-

sas) TanamesakuTris Tanxmobis moTxovna, Tu igi aseTad ar aris regis-

trirebuli sajaro reestrSi. 

4. am muxlis me-3 nawiliT gaTvaliswinebul SemTxvevaSi, SemZenis 

interesebidan gamomdinare, gamsxvisebeli iTvleba erTaderT mesaku-

Tred, Tu igi aseTad aris registrirebuli sajaro reestrSi, garda im 

SemTxvevebisa, rodesac SemZenma icoda, rom gamsxviseblis garda arse-

bobs sxva TanamesakuTrec. 

saqarTvelos 2007 wlis 29 ivnisis kanoni #5127 _ ssm I, #27, 17.07.2007 w., mux. 260.
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I.  zogadi debulebani

1. normis mizani

sajaro reestris monacemebis mimarT moqmedi utyuarobisa da sis-

rulis prezumfcia miznad isaxavs samoqalaqo brunvis monawilis in-

teresebis dacvas, samoqalaqo brunvis stabilurobis uzrunvelyo-

fasa da dainteresebuli pirebis mxridan maregistrirebeli organos 

mimarT ndobis maRali xarisxis garantiebis Seqmnas. uZrav qonebaze 

1
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2

registrirebuli ufleba manamde iTvleba kanonierad, uflebamosil 

pirs manamde aqvs qonebis Tavisuflad gankargvis SesaZlebloba, vid-

re registraciis safuZvlad arsebuli garigeba miiCneva namdvilad. 

e.i. reestris Canawerebi iTvleba sworad, vidre ar damtkicdeba maTi 

uzustoba.

`gansaxilveli normis Tanaxmad, keTilsindisieri SemZenis ufleba 

sakuTrebaze warmoiSoba ara imitom, rom arauflebamosili gamsxvise-

beli registraciis faqtiT gaxda sajaro reestrSi registrirebuli 

uZravi qonebis mesakuTre, aramed imitom, rom, samoqalaqo brunvis 

interesebis dacvis mizniT, kanoni gansakuTrebul mniSvnelobas ani-

Webs garegnulad aRqmad faqtebs, romelTa mimarT arsebobs dasa-

buTebuli ndoba. konkretul SemTxvevaSi, am faqtebs ganekuTvneba 

sajaro reestrSi uflebis registracia~.1

miuxedavad imisa, rom sisrulisa da utyuarobis prezumfcia sa-

moqalaqo kanonmdeblobaSi arsebobs ara sajaro ndobis principis, 

aramed utyuarobisa da sisrulis prezumfciis saxiT, uflebis namd-

vilobis sadavod gaxdomis SemTxvevebi ganapirobebs momxmarebel-

Ta ndobis xarisxs maregistrirebeli organos mimarT _ rac ufro 

naklebia uflebis marTlzomierebis gasaCivrebis SemTxvevebi, miT 

ufro maRalia ndobis xarisxi sajaro reestris mimarT.2

`gansaxilveli normis mizans warmoadgens samoqalaqo brunvis 

dacva da, Sesabamisad, sajaro reestrSi uflebis registraciis faq-

tisadmi maRali ndobis uzrunvelyofa. ar SeiZleba SemZens moeTxo-

vos SesaZeni uflebis Sesaxeb imaze meti codna, rac kanoniT aris 

dadgenili. upirveles yovlisa, mniSvnelovania is, rom sajaro ree-

strSi registrirebuli faqtisadmi ndoba gulisxmobs imas, rom uf-

leba, romelic registrirebulia sajaro reestrSi, namdvilad ekuT-

vnis gamsxvisebels, anu im pirs, romelic gamoxatavs nebas, gaasxvisos 

mis saxelze registrirebuli ufleba. amdenad, samoqalaqo brunvis 

stabiluroba niSnavs samoqalaqo urTierTobebis monawileTa mimarT 

ndobasa da keTilsindisierebas, rac uzrunvelyofilia sajaro ree-

stris Canawerebis sisworisa da sisrulis prezumfciiT~.3 

sisrulisa da utyuarobis prezumfcia uzrunvelyofs mesame pir-

Ta interesebis dacvas, kerZod, piri, romelic sajaro reestrSi re-

gistrirebuli pirisgan SeiZens qonebas, iTvleba marTlzomier SemZe-

nad, Tu keTilsindisierebis SefasebiTi kategoriis safuZvelze sxva 

ram ar iqneba dadgenili.

`sakasacio palatis ganmartebiT, es konfliqti kanonmdebelma, sa-

moqalaqo kodeqsis 185-e da 312-e muxlebis mixedviT, SemZenis sasar-

1 saqarTvelos uzenaesi sasamarTlos 2011 wlis 31 ianvris # as-465-435-2010 gadawyvetileba.

2  ix. lafaCi, uZrav nivTze qonebrivi uflebebis registraciis principebi qarTuli da 

germanuli kanonmdeblobis mixedviT, `samarTlis Jurnali~, 1/2013, gv. 73-74.

3  saqarTvelos uzenaesi sasamarTlos 2012 wlis 24 ivlisis # as-1179-1108-2012 gadawyve-

tileba.
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geblod gadawyvita, rac niSnavs imas, rom mesakuTres aqvs ufleba, Ses-

abamisi sazRauri moiTxovos aramarTlzomieri gamsxviseblis mimarT, 

xolo keTilsindisier SemZens unarCundeba sakuTrebis ufleba~.4

2. gansxvaveba prezumfciasa da fiqcias Soris

sanivTo samarTalSi moqmedi reestris monacemebis mimarT moqme-

di sisrulisa da utyuarobis instituti aRiarebulia ara principis, 

aramed prezumfciis saxiT. saqarTvelos uzenaesi sasamarTlos pra-

qtikaSi xSirad vxvdebiT sisrulisa da utyuarobis prezumfcias fi-

qciis saxelwodebiT, magaliTad erT-erT sasamarTlo gadawyvetile-

baSi vkiTxulobT: `saqarTvelos samoqalaqo kodeqsis 312-e muxliT 

gaTvaliswinebuli reestris monacemTa utyuarobisa da sisrulis 

prezumfcia Tavisi bunebiT warmoadgens iuridiul fiqcias, romlis 

Tanaxmad, ivaraudeba, rom reestrSi uflebis registraciis faqti 

srulad da sworad aris ganxorcielebuli. aRniSnuli fiqcia niSnavs 

imas, rom obieqturad arsebuli nebismieri faqti, romelic miuTi-

Tebs registraciis xarvezze, ver gamoricxavs gansaxilveli normiT 

dacul varauds reestrSi registrirebuli uflebis marTebulobas-

Tan dakavSirebiT~.5

sasamarTlos dasabuTeba ar unda miviCnioT marTebulad, vinaidan 

samarTlis TeoriaSi prezumfciisa da fiqciis terminebs sxvadasxva 

samarTlebrivi mniSvneloba aqvT. prezumfciis mixedviT, faqti iT-

vleba dadasturebulad, sanam igi ar iqneba uaryofili. prezumfcia 

Seexeba mtkicebis wess _ is, vinc eyrdnoba varauds, ar aris valde-

buli, amtkicos sapirispiro. mowinaaRmdege mxares, cxadia, SeuZlia, 

amtkicos sapirispiro. prezumfcia miznad isaxavs mtkicebis gaio-

lebas, rodesac kanoni samarTlebrivi usafrTxoebis an `susti~ mxa-

ris interesebis dacvis mizniT dadasturebulad miiCnevs ama Tu im 

garemoebas. kanonismieri prezumfcia dakavSirebulia gansazRvrul 

faqtTan. faqtis uaryofamde faqti iTvleba damtkicebulad. rac Se-

exeba fiqciis Sinaarsobriv mniSvnelobas, fiqciis meSveobiT samarTa-

li qmnis sakuTar realobas. prezumfciisagan gansxvavebiT, fiqciis 

uaryofa ar SeiZleba.6

II. mesakuTred yofnis prezumfcia

sanivTo samarTalSi moqmedi mesakuTred yofnis prezumfciebi 

4  saqarTvelos uzenaesi sasamarTlos 2011 wlis 17 Tebervlis #as-189-182-2013 gadawyve-

tileba.

5  saqarTvelos uzenaesi sasamarTlos 2012 wlis 24 ivlisis #as-1179-1108-2012 gadawyveti-

leba.

6   ix. xubua, samarTlis Teoria, 2004. gv. 196-197; futkaraZe, samoqalaqo samarTlebrivi 

prezumfciebi, `samarTali~, 8-9/2000, gv. 47-52.

3

4

5
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6

7

8

9

erTmaneTisagan gansxvavdeba SinaarsiT, kerZod, imis mixedviT, Tu ra 

saxis qonebaze vrceldeba maTi moqmedeba. magaliTad, moZrav niv-

Tebze mesakuTred yofnis prezumfcia Semdegi SinaarsiT moqmedebs: 

`ivaraudeba, rom nivTis mflobeli aris misi mesakuTre~ (158.I).7

uZravi nivTis gankargvis etapze Tu mesakuTre (gamsxvisebeli) 

registrirebulia sajaro reestrSi, ivaraudeba, rom piri aris ga-

sasxvisebeli obieqtis mesakuTre. sajaro reestrSi registrirebuli 

piri uflebamosilia, sakuTari Sexedulebisamebr gankargos uZravi 

qoneba. garigebis dadebis etapze qonebaze arsebuli samarTlebrivi 

mniSvnelobis informacia, magaliTad uflebrivi naklis Sesaxeb, das-

turdeba sajaro reestridan gacemuli amonaweriT.

am wesidan gamomdinare, pirebi, romlebsac garigebis dadebis etap-

ze uZrav qonebaze ara aqvT sakuTrebis ufleba mopovebuli sajaro 

reestrSi registraciis gziT, ar iTvlebian mesakuTreebad. Tumca 

registraciis faqtis ararseboba maT, rogorc qonebaze kanonieri 

interesis mqone subieqtebsa da samomavlo sakuTrebis uflebis mqone 

pirebs, ar uspobT SesaZleblobas, sadavod gaxadon uflebis warmo-

Sobis faqti.

sisrulisa da utyuarobis prezumfciaze dayrdnobiT, uZrav qone-

baze ar moiTxoveba registrirebul qorwinebaSi myofi meuRlis Tanx-

moba, vinaidan, Tu erTi meuRle sajaro reestrSi registrirebulia 

uZravi qonebis mesakuTred, erToblivi Tanacxovrebis ganmavloba-

Si SeZenil qonebaze meuRleTa TanasakuTrebis miuxedavad, erT-er-

Ti meuRlis sajaro reestrSi mesakuTred registracia gamoricxavs 

gasxvisebis an uflebrivad sxvagvarad datvirTvis SemTxvevaSi saja-

ro reestrSi araregistrirebuli meuRlis Tanxmobis aucileblobas.8

III. sisrulisa da utyuarobis prezumfciis farglebi

1. registrirebuli monacemis utyuaroba da sisrule

prezumfcia _ preasumtjio laTinuri warmoSobis sityvaa da varauds 

niSnavs. samarTalSi mas didi praqtikuli mniSvneloba eniWeba. dauda-

sturebeli movlena an faqti miiCneva, ivaraudeba arsebulad, dadas-

turebulad da mas samarTlebrivi Sedegebi ukavSirdeba.9

7 qoCaSvili, mflobeloba da sakuTreba, 2013, gv. 230-232.

8  meuRleTa TanasakuTrebaSi arsebuli uZravi qonebis gankargvis sakiTxze ix. zarnaZe, 

meuRleTa mier qorwinebis ganmavlobaSi SeZenili uZravi qonebis marTvisa da gankargvis 

sakiTxebze sasamarTlo davebis gadawyvetis zogierTi Tavisebureba, ̀ qarTuli samarTlis 

mimoxilva~, 1/2007, gv. 120-138; TadiaSvili, sakuTrebis ufleba privatizebul binaze, 

`samarTali~, 1-2/1994, gv. 48-51; lobJaniZe, meuRleTa Soris qonebis gayofis Sesaxeb 

saqmeTa ganxilvis Taviseburebani, `marTlmsajuleba da kanoni~, 2/2013, gv. 25-32; 

CikvaSvili, meuRleTa TanasakuTrebaSi arsebuli qonebis gankargvis samarTlebrivi 

problemebi, `samarTali~, 11-12/2002, gv. 39-44.

9 Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 1997, gv. 160.
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sajaro reestrSi registrirebuli monacemebis mimarT moqmedi 

sisrulisa da utyuarobis prezumfcia efuZneba subieqtur da obie-

qtur faqtorTa erTobliobas. obieqturi faqtorebi moicavs Sem-

degi garemoebebis kumulacias: 1. sajaro reestrSi uZravi qonebis 

mesakuTred uflebis gamsxvisebeli unda iyos daregistrirebuli; 2. 

reestris Canawerebis mimarT Setanili ar unda iyos saCivari. rac 

Seexeba subieqtur faqtors, igi gulisxmobs SemZenis subieqtur da-

mokidebulebas namdvili mesakuTris vinaobisadmi, anu, garigebis da-

debis momentisaTvis, SemZenisaTvis ucnobi unda iyos reestris Cana-

werebis uzustobis Taobaze.

samoqalaqo kodeqsis 312-e muxliT dadgenili sisrulisa da utyua-

robis prezumfcia vrceldeba samoqalaqo garigebis safuZvelze war-

moSobili Canaweris namdvilobaze. saadgilmamulo wignis warmoebis 

pirincipze dayrdnobiT, qonebaze uflebis aRricxvis safuZvelia sa-

marTlebrivi aqti, am SemTxvevaSi samoqalaqo garigeba, romlis namd-

viloba gavlenas axdens mis safuZvelze ganxorcielebuli Canaweris 

sisworeze.

prezumfcia amtkicebs gansazRvrul mdgomareobas, faqts anda uf-

lebas, magram igi yvela SemTxvevaSi albaTobas ukavSirdeba.10 sajaro 

reestris monacemebis mimarT moqmedi utyuarobisa da sisrulis pre-

zumfcia adgens registrirebuli Canaweris sisworis varauds, vidre 

kanonier ZalaSia Canaweris samarTlebrivi safuZveli _ aqti.

sajaro reestris monacemTa utyuarobisa da sisrulis prezumf-

cia erTgvarovani SinaarsiT vrceldeba yvela registrirebuli uf-

lebis mimarT, romlebic, mesakuTris cvlilebis miuxedavad, uzrun-

velyofen registrirebul uflebaTa midevnebas qonebaze Sinaarsis 

ucvlelad mis gauqmebamde. `saqarTvelos samoqalaqo kodeqsis 312-e 

muxlis moqmedeba aseve unda gavrceldes ipoTekarebis mimarT, Ses-

abamisad, unda dadgindes, icodnen Tu ara ipoTekarebma reestris 

Canaweris xarvezis Sesaxeb da saqmeSi arsebuli masalebiT iqmneba Tu 

ara imis albaToba, rom SemZenma da ipoTekarebma icodnen uflebis 

registraciis naklis Taobaze.~11 magaliTad, ipoTekiT uzrunvelyo-

fili moTxovnis daTmobis etapze sajaro reestrSi registrirebuli 

monacemi, kreditoris interesebidan gamomdinare, miiCneva sworad. 

am SemTxvevaSi movales ar SeuZlia miuTiTos, rom moTxovna ar arse-

bobs. es wesi ar gamoiyeneba maSin, roca axalma kreditorma icoda 

reestris usworo Canaweris Sesaxeb (297).12

kerZo samarTalSi prezumfciis arseboba gansazRvrul pirobebs 

emyareba. reestris Canaweri _ registrirebuli ufleba iqamde iT-

10  futkaraZe, prezumfciis problema Tanamedrove qarTul samoqalaqo samarTalSi, 

`samarTali~, 7/2011, gv. 25-28.

11  saqarTvelos uzenaesi sasamarTlos 2011 wlis 11 ianvris # as-465-435-2010 gadawyveti leba.

12  ix. SoTaZe, ipoTeka, rogorc sabanko kreditis uzrunvelyofis saSualeba, 2012, gv. 

155-158.

10

11

12

13

14



626

Tamar SoTaZe muxli 312

vleba sworad, vidre ar damtkicdeba maTi uzustoba. uflebamosi-

li organos mier dadgenili uflebrivi nakli gamoricxavs uflebis 

namdvilobasa da marTlzomierebas.

sajaro reestrSi garigebis safuZvelze uflebis registracia gu-

lisxmobs uflebamosili organos mier uflebis namdvilobis, misi 

warmoSobis faqtis sajaro aqtiT dadasturebas. erT erTeul qone-

baze Canaweris ganxorcielebis (uflebis registraciis) Sesaxeb ga-

moicema individualuri administraciuli aqti, romelic adasturebs 

saxelmwifos mier kerZosamarTlebrivi urTierTobidan warmoSobili 

uflebis namdvilobis faqts. qonebaze uflebis registraciis momen-

tidan moqmedebs sisrulisa da utyuarobis prezumfcia da moqmedebs 

kanoniT dadgenili wesiT uflebis gauqmebamde.

sajaro reestris monacemebis mimarT moqmedi utyuarobisa da sis-

rulis prezumfcia moqmedebs manamde, vidre kanonmdeblobiT dad-

genili wesiT baTilad ar iqneba cnobili Canaweris ganxorcielebis 

(uflebis registraciis) safuZvlad arsebuli garigeba. sasamarTlos 

kanonier ZalaSi Sesuli gadawyvetilebiT dadasturebuli garigebis 

baTiloba aris registraciis gauqmebis safuZveli (sajaro reestris 

Sesaxeb kanonis 26.I.b).

gansx vavebuli SinaarsiT moqmedebs sajaro reestris Sesaxeb kano-

nis me-5 muxliT dadgenili sajaro reestrSi registrirebuli monace-

mebis utyuarobis prezumfcia, kerZod, vidre registraciis Sesaxeb 

gadawyvetileba (Tavisi SinaarsiT administraciuli aqti) saqarTve-

los kanonmdeblobiT dadgenili wesiT Zaladakargulad, baTilad 

an ararad ar iqneba cnobili, registrirebuli monacemi inarCunebs 

iuridiul Zalas. Tu registraciis safuZvlad arsebuli garigebis 

baTiloba gavlenas axdens registraciis Sesaxeb gadawyvetilebis 

gauqmebaze, Tavad aqtis gauqmeba gavlenas ver axdens garigebis namd-

vilobaze. mis safuZvelze saregistracio moTxovnis xelaxla ward-

genis SemTxvevaSi SesaZlebelia, ganxorcieldes registracia.

saregistracio praqtikaSi xSiria SemTxveva, rodesac pirveladi 

mdgomareobis aRdgena SeuZlebelia, vinaidan ufleba gauqmebulia 

qonebis gasxvisebis gziT. miuxedavad registraciis Taobaze gad-

awyvetilebis gauqmebisa, dainteresebuli piri ver aRwevs sasurvel 

Sedegs.

saregistracio praqtikaSi xSiria SemTxveva, rodesac pirveladi 

mdgomareobis aRdgena SeuZlebelia, vinaidan ufleba gauqmebulia 

qonebis gasxvisebis gziT. miuxedavad registraciis Taobaze gad-

awyvetilebis gauqmebisa, dainteresebuli piri ver aRwevs sasurvel 

Sedegs. sasamarTlos ganmartebiT, ̀ Tu uZravi nivTis sakuTrebis Ses-

axeb sajaro reestrSi arsebuli registracia Zaladakargulia axali 

registraciiT, maSin am ukanaskneli registraciis gauqmeba (Zalada-

kargulad, baTilad an ararad gamocxadeba) da registraciamde arse-

15

16

17

18
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buli samarTlebrivi mdgomareobis aRdgena dasaSvebia im SemTxveva-

Si, Tu wamoyenebulia moTxovna registraciis safuZvlad arsebuli 

saregistracio (uflebis damadasturebeli) dokumentis (sasamarT-

lo gadawyvetilebis, administraciulsamarTlebrivi aqtis, samoqa-

laqosamarTlebrivi garigebis da sxv.) gauqmebis Taobaze, Tanaxmad 

samoqalaqo kodeqsis 312-e muxlis 1-li nawilisa da `sajaro rees-

tris Sesaxeb~ kanonis 26-e muxlisa~.13

2. utyuarobisa da sisrulis prezumfciis gamomricxveli garemoe-

bebi

a. registrirebuli monacemis sisworis gasaCivreba

312.II muxlis mixedviT, yuradReba gamaxvilebulia subieqtur fa-

qtorebze, romelTa arseboba gamoricxavs miTiTebuli prezumfciis 

moqmedebas. reestris Canaweri iTvleba sworad, garda im SemTxvevebi-

sa, roca am Canaweris sawinaaRmdegod Setanilia saCivari. nebismieri 

dava qonebaze ar ganapirobebs registrirebuli uflebis namdvilo-

bis eWvqveS dayenebas. `Canaweris sawinaaRmdegod Setanilia saCivari~ 

gulisxmobs ara nebismier pretenzias mesakuTris mimarT, aramed re-

gistrirebuli uflebis namdvilobis gasaCivrebas reestris mwarmo-

ebel organoSi.

`davis ganmavlobaSi nivTis gasxvisebisas myidvels SeiZleba ar hqon-

des informacia SeZenil qonebasTan dakavSirebuli davis Sesaxeb. aseT 

SemTxvevaSi SemZeni iTvleba keTilsindisierad da misi ufleba dacu-

lia kanoniT (samoqalaqo kodeqsis 185-e da 312-e muxlebi). Tu SemZe-

ni informirebulia SesaZen nivTTan dakavSirebuli davis Taobaze, igi 

xdeba im riskis matarebeli, romelic sasamarTlos gadawyvetilebiT 

SeiZleba dadges am nivTis mimarT. Tu dakmayofildeba sarCeli, Sem-

Zens moeTxoveba kanonier mesakuTred cnobili mosarCelisaTvis niv-

Tis dabruneba. winaaRmdeg SemTxvevaSi, mxolod imaze miTiTebiT, rom 

SemZenma davis ganmavlobaSi SeiZina nivTi da amis Taobaze igi inform-

irebuli iyo, SeuZlebelia, SemZeni miviCnioT arakeTilsindisierad da 

mas CamovarTvaT nivTi. SemZeni ar SeiZleba, CaiTvalos arakeTilsin-

disierad da masTan dadebuli garigeba gabaTildes, Tu reestrSi mes-

akuTred registrirebuli piris yvela dokumenti am nivTTan dakavSi-

rebiT samarTlebrivad mowesrigebulia da sasamarTlo davis wagebis 

riski minimumamdea dayvanili. davis dros qonebis gasxvisebisas ara-

keTilsindisiereba maSin vlindeba, rodesac SemZenisaTvis cnobilia, 

rom sajaro reestrSi registrirebul mesakuTres sakuTrebis ufleba 

aramarTlzomierad aqvs mopovebuli da nivTi sxvisdeba Sesabamisi sa-

marTlebrivi Sedegis Tavidan asacileblad~.14

13 saqarTvelos uzenaesi sasamarTlos 2014 wlis 1 ianvris # as-340-325-2012 gadawyvetileba.

14   saqarTvelos uzenaesi sasamarTlos 2011 wlis 17 Tebervlis #as-888-836-2010 gadawyve-

tileba.
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normis sityvasityviTi ganmartebiT Tu vimsjelebT, sasamarTloSi 

saCivris wardgena gamoricxavs varaudis moqmedebas, rac araswor-

ia, vinaidan martooden gasaCivrebis faqti ar aCerebs sisrulisa da 

utyuarobis prezumfciis moqmedebas, Tu ar dadasturda uflebis 

namdvilobis xarvezi Tavad garigebis mxareTa mier, an sasamarTlos 

kanonier ZalaSi Sesuli gadawyvetilebiT. manamde ivaraudeba, rom 

registraciis Sedegad ganxorcielebuli Canaweri sworia da, Sesaba-

misad, ufleba namdvili.

b. SemZenis mxridan registrirebuli monacemis uzustobis codna

utyuarobisa da sisrulis prezumfciis meore gamomricxvel gare-

moebad miiCneva SemZenis informirebuloba qonebaze registrirebuli 

monacemis uzustobis Sesaxeb, kerZod, codna imis Sesaxeb, icoda, an 

ramdenad SeeZlo SemZens, scodnoda registrirebuli Canaweris xar-

vezis Sesaxeb. 

ras gulisxmobs SemZenis mxridan Canaweris uzustobis codna? sa-

samarTlo ganmartavs: `uflebis SemZens tvirTad awevs ara yovelgva-

ri uzusto monacemis codna, aramed mxolod iseTis, rac eWvis qveS 

ayenebs uflebis SeZenis namdvilobas. Canaweris uzustobis codna 

niSnavs im garemoebaTa codnas, ris gamoc Canaweria uzusto, Tavis 

mxriv, SemZens ar unda moeTxovos imaze metis codna, rac gonivrul 

SesaZleblobebs scildeba~.15am SemTxvevaSi saxeze unda iyos SemZe-

nis mxridan Canaweris uzustobis an garigebis baTilobis winapirobe-

bis Taobaze informaciis arseboba SeZenis iuridiuli moqmedebis 

ganxorcielebamde. am garemoebebis arsebobis aucileblobas SemZeni 

gamohyavs obieqturi Sefasebis kategoriidan da misi uflebis namd-

viloba sruliad efuZneba mis qmedebis Sefasebis subieqtur krite-

riumebs, kerZod, iyo Tu ara SeZenis faqtis mimarT SemZeni keTilsin-

disieri.16

`rodesac saqme exeba uZravi qonebis SeZenas, SemZens Tavisi uf-

lebis dasamtkiceblad SeuZlia, daeyrdnos reestrSi registrire-

buli faqtebis sisworis varauds, Tundac sinamdvileSi usworo iyos 

reestris monacemebi, am mdgomareobas araarsebiTad aqcevs SemZenis 

keTilsindisieri damokidebuleba, rac sajaro reestris Canaweris 

usworobis arcodnaSi gamoixateba. erTaderTi, rac reestris utyua-

robis fiqciasa da, Sesabamisad, nivTis SeZenas arRvevs, swored Sem-

Zenis arakeTilsindisierebaa. samoqalaqo kodeqsis 185-e da 312-e 

muxlebi Seicavs arakeTilsindisierebis iuridiuli Sedegis ganmsaz-

Rvrel elements _ SemZenma icis, rom gamsxvisebeli ar iyo mesakuTre. 

am ukanaskneli sakiTxis gamorkvevisas gaTvaliswinebul unda iqnes 

15  saqarTvelos uzenaesi sasamarTlos 2013 wlis 10 dekembris # as-189-182-2013 gadawyveti-

leba.

16 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 65-66.
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SemZenis SesaZleblobani reestris araswori Canaweris codnasTan 

mimarTebiT, anu unda gairkves, SemZens gonivruli windaxedulebis 

farglebSi unda scodnoda Tu ara sadavo faqti. amdenad, SemZenis 

interesebis dacva unda moxdes ara mxolod sajaro reestris monace-

mebis gaTvaliswinebiT, aramed qonebis mesakuTris vinaobisadmi misi 

subieqturi damokidebulebiT.~17

SemZenis keTilsindisierebis Semowmeba scdeba maregistrirebeli 

organos kompetencias, vinaidan registraciis procesi efuZneba sa-

registraciod wardgenili dokumentaciis obieqtur da yovelmxriv 

kvlevas.

SemZenis mxridan arakeTilsindisierebis TiToeuli faqti dada-

sturebul unda iqnes sasamarTlos kanonier ZalaSi Sesuli gadawy-

vetilebiT, rac aris sajaro reestrSi registrirebuli araswori 

Canaweris gauqmebis samarTlebrivi safuZveli.

90-ian wlebSi saqarTveloSi sabinao fondis privatizacia ganxor-

cielda saqarTvelos respublikis ministrTa kabinetis 1992 wlis 1 

Tebervlis `binis privatizaciis Sesaxeb~ dadgenilebiT, romlis sa-

fuZvelze sacxovrebeli sadgomis privatizaciisaTvis saWiro iyo 

ojaxis yvela wevris Tanxmoba. mogvianebiT, saqarTvelos ministrTa 

kabinetis 1994 wlis #520 dadgenilebiT gauqmda es wesi. pirebi, rom-

lebic saxelmwifo da sazogadoebrivi sabinao fondebis binebSi cxo-

vrobdnen (Caweris safuZvelze), miuxedavad imisa, rom privatizaciis 

xelSekrulebis mxare iyo ojaxis erTi srulwlovani wevri, ojaxis 

sxva wevrebi inarCunebdnen TanasakuTrebis uflebas saxelmwifosg-

an usasyidlod gadacemul qonebaze. privatizaciis xelSekrulebis 

safuZvelze sajaro reestrSi registrirebuli piris mier qonebis 

erTpirovnulad gankargvis SemTxvevaSi sisrulisa da utyuarobis 

prezumfciaze dayrdnobiT am qonebaze kanonieri interesis mqone pi-

rebi uflebamosilni arian, daamtkicon uflebis kanonsawinaaRmdego 

gankargvis faqti da moiTxovon gasxvisebul qonebaze uflebis aRd-

gena.18 

analogiuri samarTlebrivi Sedegebi dgeba komlis TanasakuTre-

baSi arsebuli qonebis gankargvis SemTxvevaSi. komlis erT-erT wev-

rze gacemuli miReba-Cabarebis aqtis safuZvelze sajaro reestrSi 

piri moipovebs uZravi qonebis mesakuTris statuss. Tu sajaro ree-

strSi registrirebuli piri TanamesakuTreTa interesebis sazianod 

gankargavs qonebas, TanamesakuTreebs 312-e muxlis safuZvelze uf-

leba aqvT, sadavod gaxadon uflebis warmoSobis marTlzomierebis 

faqti.19

17 saqarTvelos uzenaesi sasamarTlos 2009 wlis 30 ianvris # as-505-741-08 gadawyvetileba.

18  kalmaxeliZe, saxelmwifo qonebis privatizeba da Semdgomi marTva. zogierTi sakiTxi 

binis sakuTrebis uflebis Sesaxeb, `samarTali~, 2-3/1998, gv. 68-71.

19 saqarTvelos uzenaesi sasamarTlos 2009 wlis 30 ianvris # as-505-741-08 gadawyvetileba.
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sasamarTlo praqtikaSi aris SemTxvevebi, rodesac sajaro reest-

ris gziT qonebis SemZeni aris mezobeli. am SemTxvevaSi sasamarTlo 

miiCnevs, rom `zemoT miTiTebuli Sedegi dgeba im SemTxvevaSic, ro-

desac SemZenma icoda, rom Canaweri uzustoa. rogorc kasatori uTi-

Tebs, binis SemZeni misi karis mezobelia. aseT SemTxvevaSi ki Znelad 

sarwmunoa is garemoeba, rom SemZens ar scodnoda mis mezoblad mde-

bare saxlis naklis arseboba-ararsebobis Taobaze, ukidures SemTx-

vevaSi, mas mcdeloba mainc unda hqonoda, Seetyo mezoblisgan yvela 

garemoeba, rac dakavSirebuli iyo binis avkargianobasTan.~

IV. normis moqmedeba saproceso samarTalSi

reestris monacemTa utyuarobisa da sisrulis prezumfcias gan-

sakuTrebuli mniSvneloba eniWeba saproceso samarTalSi. registri-

rebuli uflebis mimarT moqmedi varaudis namdvilobis an uaryofis 

faqti sasamarTlo ganxilvis Sedegad miiRweva. samoqalaqo procesSi 

moqmedi SejibrebiTobis principidan gamomdinare, procesis monawi-

le TiToeulma mxarem sasamarTloSi unda waradginos is mtkicebule-

bebi, romlebzec amyareben TavianT moTxovnebs. varaudis sisworis 

dasadastureblad an misi uaryofis mizniT mtkicebis tvirTi Semde-

gi SinaarsiT aris gadanawilebuli, kerZod: mosarCelem unda amtki-

cos samoqalaqo garigebis safuZvelze warmoSobili uflebis naklis 

arseboba SeZenamde, xolo mopasuxes awevs subieqtur da obieqtur 

faqtorebze miTiTebiT mtkicebis tvirTi, rom man ar icoda da arc 

SeiZleboda scodnoda, rom gamsxvisebeli ar iyo nivTis mesakuTre. 

sasamarTlos mier sisrulisa da utyuarobis prezumfciis moqme-

debis gamoricxva unda moxdes iseT faqtobriv garemoebebze dayrd-

nobiT, romlebic adastureben SemZenis mxridan SeZenamde subieqturi 

faqtorebis codnas, kerZod, sasamarTlos mier yovelmxrivi da obie-

qturi ganxilvis safuZvelze unda dadgindes, xom ar arian mosarCe-

le da mopasuxe axlo naTesaur kavSirSi erTmaneTTan. sasamarTlo 

gadawyvetilebaSi vkiTxulobT: `mopasuxe 1963 wlidan ojaxTan er-

Tad cxovrobda da dResac cxovrobs sadavo sacxovrebel saxlSi. mas 

sxva sacxovrebeli ar gaaCnia, Sesabamisad, mosarCelisaTvis gonivru-

li windaxedulobis farglebSi cnobili unda yofiliyo ojaxis wev-

rTa sakuTrebasTan dakavSirebuli faqtobrivi garemoebebi. mocemul 

SemTxvevaSi mosarCele aseTi faqtebis arcodnas ver asabuTebs. am-

denad, sakasacio palata Tvlis, rom mosarCelisaTvis cnobili unda 

yofiliyo, rom S. d-Zis garda, sadavo saxlmflobelobas hyavda sxva 

TanamesakuTreebic, Sesabamisad, SemZenis interesebis dacva ver iqne-

ba daculi sajaro reestris monacemebis gaTvaliswinebiT.~20

20  ix. saqarTvelos uzenaesi sasamarTlos 2009 wlis 30 ianavris #as-505-741-08 gadawyveti-

leba.
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Tumca mxolod modave mxareebs Soris naTesauri kavSiris dadgena 

sakmarisi ar aris SemZenis arakeTilsindisierebis dasadastureblad: 

`mxareTa naTesauri kavSiris dasadastureblad kasatori mxolod im 

garemoebaze miuTiTebs, rom xelSekrulebaSi miTiTebuli Sps `k.-s~  

partniorebi da mopasuxeebi erTsa da imave misamarTze arian regis-

trirebulni. sakasacio palata aRniSnavs, rom erTsa da imave misa-

marTze registracia, miTumetes im pirobebSi, rodesac mxolod quCa 

da saxlis nomeri emTxveva erTmaneTs, mxareTa Soris naTesaur kav-

Sirs ar adasturebs, amasTan, Tundac nivTis SemZeni gamsxviseblis 

naTesavi iyos, aRniSnuli upirobod mis arakeTilsindisierebaze ar 

miuTiTebs. am SemTxvevaSi aseve aucilebelia im garemoebis dadastu-

reba, rom SemZenisaTvis namdvili mesakuTris vinaoba cnobili iyo.~

reestris monacemTa utyuarobisa da sisrulis prezumfcia moq-

medebs im dromde, vidre prezumirebuli faqtis usworoba ar damt-

kicdeba, es ki miiRweva uflebis safuZvlad arsebuli garigebis 

baTilobiT. uflebis namdvilobis gamomricxveli garemoebebis arse-

boba-ararsebobis faqti _ garigebis baTilobis an sxva garemoebis _  

unda daadginos sasamarTlom. 

varaudis doneze uflebis namdvilobis albaTobis gamoricxva 

an dadastureba damokidebulia mxareTa mier sasamarTloSi davis 

ganxilvis etapze wardgenil mtkicebulebebze. arsebuli varaudis 

dadastureba an uaryofa gavlenas axdens garigebis safuZvelze war-

moSobili uflebis arsebobis an ararsebobis faqtze. 

sasamarTlo gadawyvetilebiT dadasturebuli varaudi uflebis 

namdvilobis Sesaxeb gamoricxavs momavalSi misi gaqarwylebis Sesa-

Zleblobas, vinaidan sasamarTlo gadawyvetilebiT dadasturebuli 

ufleba emyareba ara Canaweris sisworis mimarT moqmed varauds, ara-

med kanonier ZalaSi Sesul sasamarTlo gadawyvetilebas.

saqarTvelos sakonstitucio sasamarTlom 2017 wlis 17 oqtombers 

miiRo mniSvnelovani gadawyvetileba saqarTvelos samoqalaqo kode-

qsis (`ssk~) 185-e muxlisa da 312-e muxlis me-2 nawilis konstituci-

urobis Taobaze. sadavo normebis ganmartebisas sakonstitucio sa-

samarTlo daeyrdno saqarTvelos uzenaesi sasamarTlos praqtikas, 

vinaidan sakonstitucio sasamarTlo, rogorc wesi, iRebs da ixilavs 

sakanonmdeblo normas im normatiuli SinaarsiT, romliTac igi saer-

To sasamarTlom gamoiyena. 312-e muxlis me-2 nawilis konstituci-

urobis gadasinjvis moTxovna sakonstitucio sasamarTlos mier ar 

dakmayofilda, riTac dadasturda sakonstitucio sasamarTlosa da 

saerTo sasamarTloebis poziciis Tanxvedra am normis Sefasebis na-

wilSi.21

muxlebi 313-315. amoRebulia.

21  ix. saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris #3/4/550 gadawyve ti leba.
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